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Allen  v.  Gibbs,  12  Wend.  202 5  Hill.  494 

Allen  v.  Mapes,  20  Wend.  633 6  Hill,  226 

Allen  v.  Pell,  4  Wend.  506 7  Hill,  54,   55 

Allen  v.  Pray,  3  Fairf .  (Me.)  138 5  Hill,  208 

Allen  P.  Watson,  16  Johns.  205,  209 5  Hill,   44 

Allen  r.  Webster,  15  Wend.,  284 7  Hill,  46.   47 

Aloff  v.  Scrimshaw,  2  Salk.  574 5  Hill,  462 

Alston  r.  Mechanics'  Mut.Ins.  Co.,4  Hill, 

329 7Hill,125 

Altham'8  case,  8  Co.  299 1  Denio,  261 

Ames  P.  Webber,  11  Wend.  186 -  6  Hill,   74 

June*  v.  Webber,  10  Wend.  624 6  Hill,   74 

Anderson  v.  Jackson,  16  Johns.,  382 

6  Hill.  603,  608 ;  7  Hill,  339 

Anderson  v.  Tompkins.  1  Brock.  C.  C. 

i.V,.  4rl-   4C.4          6  Hill,  111,113.  164 

Anderson  v.  Van  Alen,  12  Johns.  343. ...      6  Hill,  239 
Andrews  v.  Beecker,  1  Johns.  Cas.  411..      6  Hill,  239 

Andrews  v.  Dieterich.  14  Wend.  31 1  Denio,    52 

Andrews  r.  Eaton.  Fitz-G.  74 5  Hill,  251 

Andrews  p.  Herriot,  4  Cow.  608.  611 6  Hill,  529 

Andrews  p.  Marrls,  1  Adol.  &  E.  N.  8.  4.      7  Hill.   36 

Andrews  v.  Pearce.  1  New.  168 7  Hill,   85 

Andrews  r.  Pond.  13  Pet  65 B  Hill,  529 

Andrews  P.  Pontue.  24  Wend.  286 1  Denio,  228 

Andrews  v.  Smith.  9  Wend.  58 1  Denio,  410 

Anonymous.  W.  Jones,  303,  304 6  Hill.  Ills  140 

Anonymous.  6  Mod.  210 6  Hill,  499 

Anonymous,  12  Mod.  342 6  Hill,  126;  611111,295 

Anonymous.  1  Moll. 528 6  Hill,  410 

Anonymous,  Moore,  20 6  Hill,  427 

Anonymous,  Poph.  38 6  Hill.  427 


Anonymous,2P.  Wms.  68 6  Hill,  37T 

Anonymous,  1  Ld.  Raym.  738 6  Hill,  HXX 

Anonymous,  1  Salk.  126, 152.. 6  Hill,  100;  1  Denio,  308 
Anonymous,  2  Salk.  517,  519,  655 

5  Hill,  558;  6  Hill,  32,  588 

Anonymous,  1  Vent.  309 1  Denio,  305- 

Anonymous,  18  Wend.  514 1  Denio,  661 

Appleton  v.  Boyd,  7  Mass.  131 6  Hill,  541 

Arlington  v.  Merricke,  2  Saund.  410,  n. 

(4) 6  Hill,  578 

Armstrong  v.  Byrne,  1  Edw.  Ch.  79 1  Denio,  198 

Armstrong  v.  Garrow,  6  Cow.  465 7  Hill,  200 

Arnold  P.  Camp,  12  Johns.  409 5  Hill,  449,  450- 

Arnold  P.  Steeves,  10  Wend.  514,  515 6  Hill,  347 

Arnsby  p.  Woodward,  6  Barn.  &  C.  519. 1  Denio,  519 

Artcherp.  Zeh,  5  Hill,  200 7  Hill,  13a 

Arundel  v.  Arundel,  1  Hep.  in  Ch.  90 7  Hill.  468 

Ash  p.  Putnam,  1  Hill,  302,  309.. 6  Hill,  581 ;  6  Hill,  44 

Ashburnham  v.  Bradshaw,  2  Atk.  36 5  Hill.  336 

Ashbyu.  White,  2  Ld.  Raym.  938 5  Hill,  176 

Aslin  v.  Parkin,  2  Burr.  668 6  Hill,  335 

Astley  v.  Reynolds,  2  Str.  915 5  Hill,  158 

Astor  p.  Hoyt,  5  Wend.  603,  615,  616 6  Hill,  473 

Atherley  v.  Evans,  Sayers,  269 6  Hill,  309,  310 

Atkin  P.  Barwick,  1  Str.  165, 167;  10  Mod. 

432 5  Hill,  569, 581.  582,  585-587 

Atkins  v.  Rinnan,  20  Wend.  241 7  Hill,  25,  434 

Atkins  p.  Sanger,  1  Pick.  192 5  Hill,  240- 

Atkins  P.  Tredgold,  2  Barn.  &  C.  23 5  Hill,  241 

Atkinson  v.  Matteson,  2  T.  R.  172 

5 Hill.  247;  6  Hill, 349 

Atkyns  P.  Berwick,  Fortes,  353 5  Hill,  581 

Attersold  p.  Stevens,  1  Taunt.  198 1  Denio,  104 

Atty-Gen.  p.  Andrews,  1  Ves.  225 5  Hill,  336 

Atty-Gen.  p.  Downing,  Amb.  571 7  Hill,  350 

Attwood  p.  Davis.  1  Barn.  &  Aid.  172...      5  Hill,  213 

Austen  p.  Gervas.  Hob.  77 7  Hill.  114 

Austin  v.  Bell,  20  Johns.  442 6  Hill,  439 

Austin  p.  Hall,  13  Johns.  286 5  Hill,   58 

Austin  v.  Sawyer,  9  Cow.  39 

7  Hill,  369,  370;  1  Denio,  55fr 

Ayer  p.  Hutchins,  4  Mass.  371 7  Hill,  377,  378 

Aylett  p.  Jewel,  2  W.  B1.1299 5  Hill.  561 

Ayre  v.  Craven,  2  Adol.  &  E.  2 1  Denio,  252 

Aytor  p.  Bolt,  4  Bing.  105 7  Hill,  46 ;  1  Denio,  249 


Bacon  p.  Chesney,  1  Stark.  192 6  Hill,  542 

Badger  v.  Phinney,  15  Mass.  359 6  Hill.  392 

Badlam  v.  Tucker,  1  Pick.  284 6  Hill,  561 

Bau-ley  p.  Osborn,  2  Wend.  527 5  Hill,  88 

Bagwell  p.  Dry,  1  P.  Wms.  700. ..  7  Hill,  307 

Bailey  p.  Bancker,  3  Hill,  188,192 6  Hill,  134 

Bailey  p.  Freeman,  11  Johns.  221 5  Hill,  488 

Bailey  v.  Nichols,  2  Root  (Ct.)  407 1  Denio.  387 

Bailey  r.  Warden.  4  Maule  &  S.  400 7  Hill,  98 

Bally  p.  Merrell,  3  Bulst.  95 6  Hill,  305 

Baine  r.  Baine.  Add.  EC.  R.254 7  Hill.  222 

Baird  P.  Bank  of  Washington,  11  Serg. 

&R.  (Pa.)  411 6  Hill.  630 

Baker  p.  Dening.  8  Adol.  &  E.  94 6  Hill,  433 

Baker  p.  Freeman,  9  Wend.  36 1  Denio,  413 

Baker  p.HoltpzaftYll,  4  Taunt.  46 1  Denio,  39 

Baker  p.  Lovett,  6  Mass.  78 7  Hill,  114 

Baldney  P.  Ritchie.  1  Stark.  338 1  Denio,  223 

Baldwin  p.  Delevan,  2  Hill,  125 1  Denio.  27 

Ball  p.  Montgomery.  2  Ves.  191. 195 7  Hill.  237 

Bank  of  Auburn  p.  Weed,  19  Johns.  300.  1  Denio,  452 

Bank  of  Augusta  r.  Earl,  13  Pet  688 1  Denio,  444 

Bank  of  Chenango  P.  Hyde,  4  Cow.  567.  1  Denio,  410 
Bank  of  Columbia  p.Southerland,  3 Cow. 

336 ....  7  Hill.  31 

Bank  of  Dansville,  Matter  of.  6  Hill.370.  1  Denio,  523 
Bank  of  England  p.  Newman,  1  Ld. 

Raym.  442 7  Hill,  421 
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CITATIONS. 


Bank  of  Michigan  v.  Ely,  17  Wend.  508.  5  Hill,  434 
Bank  of  Orange  Co.  v.  Haight,  14  Wend. 

Bank  of  Penn  »rHaldema.n.  1  Penn.iei.  1  Denio!  347 
Bank  of  Poughkeepsie  v.  Ibbotaon,  24 

Wend.  473 6  Hill,  462 

Bank  of  Rochester  v.  Gray,  2  Hill,  227..  1  Denio,  377 
Bank  of  Rome  v.  Curtiss,  1  Hill,  275....  6  Hill,  553 
Bank  of  Rutland  v.  Buck,  5  Wend.  66..  6  Hill,  110 
Bank  of  Salina  v.  Babcock,  21  Wend.499  6  Hill,  98 

Bank  of  Salina  v.  Henry,  1  Hill,  555 6  Hill,  224 

Bank  of  Sandusky  v.  Scoville,  24  Wend. 

115 6  Hill,    98 

Bank  of  South  Carolina  v.  Case,  8  Barn. 

&C.  427 6  Hill,  321,  323 ;  1  Denio,  405,  406 

Bank  of  U.  S.  v.  Bank  of  Georgia,  10 

Wheat.333 6  Hill,  341 

Bank  of  Utica  v.  City  of  TJtica,  4  Paige, 

399,  402 7  Hill,  263,  264,  272,  279,  284,  285,  287 

Bank  of  Utica  v.  Smalley,  2  Cow.  770... 

...6  Hill,  628;  1  Denio,  452 

Banks  v.  Angell.  3  Nev.  &  P.  94 6  Hill,  285,  290 

Bantleon  v.  Smith.  2  Binn.  (Pa.)  152 1  Denio,  410 

Barber  v.  Mitchell,  2  Dowl.  Pr.  C.  574.. 

5  Hill,  380,  381,  382 

Barber  t?.  Rose,  5  Hill,  76 5  Hill,  75;  7  Hill,  56 

Barclay  v.  Brown,  7  Paige,  245 1  Denio,  681 

Barker  v.  Baker.  5Cow.267 1  Denio,  627 

Barker  v.  Braham,  3  Wils.  368 5  Hill,  246 

Barlow  v.  Bishop,  1  East,  432 ;  3  Esp.266  1  Denio,  405 
Barnard  v.  Darling,  11  Wend.  28,  30,  31...  5  Hill,  40,  45 
Barnard  v.  Gostling,  2  East,  569 ;  1  New. 

245  1  Denio,  232 

Barnard  t).  Poor,  21  Pick.  378 7  Hill,  217 

Barnes  v.  Crow,  4  Bro.  C.  C 7  Hill,  350 

Barnes  ».  Foley,  5  Burr.  2714 6  Hill,  167 

Barnet  v.  Ihrie,  17  Serg.  &  R.  (Pa.)  174..  1  Denio,  439 

Barough  v.  White,  4  Barn.  &  C.  325 7  Hill,  374 

Barrere  v.  Barrere,  4  Johns.  Ch.l87....7  Hill,  239.243 

Barrett  v.  Warren,  3  Hill,  348 6  Hill,  614 

Barretto  v.  Snowden.  5  Wend.  181 5  Hill.  477 

Barry  i>.  Rodney,  2  Chit.  332 5  Hill,  558 

Barton  v.  Moore,  8  T.  R.  87 5  Hill,  558 

Barton  v.  Webb,  8  T.  R.  459 6  Hill,  578 

Bartrum  v.  Caddy,  9  Adol.  &  E.  275 6  Hill,  110 

Baskins  v.  Wilson,  6  Cow.  471 5  Hill,  477 

Hasten  v.  Butter,  7  East.  479 5  Hill,  79,  80 

Baten'scase,  9  Co.  53 1  Denio,  261 

Bates  t'.  Pilling,  6  Barn.  &  C.  38 ;  9  Dowl. 

&R.44.46  5Hill,247 

Bates  v.  Relyea,  23  Wend.  336 6  Hill,  313 

Battermanu.  Pierce,  3  Hill,  171 

...5  Hill  78.  80;  7  Hill,    56 

Bay  v.  Coddington,  5  Johns.  Ch.  54 6  Hill.  96,  98 

Bavard  v.  Shunk,  1  Watts  &  S.  (Pa.)  92..      6  Hill,  341 

Bayley  v.  Merrel,  Cro.  Jac.  336 5  Hill,  305 

Bayly  v.  Merril,  Cro.  Jac.  386 5  Hill,   69 

Beach  v.  Fulton  Bank,  3  Wend.  573,  585.  6  Hill,  226 
Beach  v.  Wise,  1  Hill,  612.. 6  Hill,  408;  7  Hill,  369,880 

Beall  v.  Dey,  7  Wend.,  513 7  Hill,  176 

Beals  r.  Guernsey,  8  Johns.  446 5  Hill,  296 

Bean  v.  Farnam,  6  Pick.  269 7  Hill,  334 

Beaton  v.  Forrest,  Aleyn,  65,  66 5  Hill.  215 

Beatty  v.  Kurtz,  2  Pet.  566 6  Hill,  411 

Beauchamp  v.  Parry,  1  Barn.  &  Adol.  89 

7  Hill.  372,  373,  378 

Beavan  v.  Delahay,  1  H.  Bl.  5 6  Hill,  27,   28 

Beaver  v.  Van  Every,  2  Cow.  429 5  Hill,  429 

Bebee  v.  People,  1  Johns.  531,  n 6  Hill.  239 

Beckman  v.  Shouse,  5  Rawle  (Pa.)  179, 

189 7  Hill,  563 

Beckwith  v.  Windsor,  Mfg.Co.,  14  Conn. 

594  ..  7  Hill,  456 

Bedle  v.  Willett.  1  Cai.  7 7  Hill,  155 

Beekman  v.  Hale,  17  Johns.  134 ..      6  Hill,  545 

Beekman  v.  Lansing,  3  Wend.  446 6  Hill,  384 

Beekman  v.  Saratoga  &  S.  R.  R.  Co.,  3 

Paige,45 7  Hill,   24 

Beekman  r.  Shouse,  5  Rawle  (Pa.)  179, 

188 ! 7Hiil,564 

Beekman  Street.Matter  of,  20  Johns.  269 

7  Hill,  18.   27 

Beers  v.  Culver,  1  Hill,  589,  590 .  5  Hill,  615 

Beggs  v.  Butler,  9  Paige,  226 5  Hill,  526,  527 

Belasise  v.  Burbridge,  1  Lutw.  213,  214. .      6  Hill,   23 

Belden  v.  Carter,  4  Day  (Conn.)  66 5  Hill,  586 

Belfouru.  Weaton.  1  T.  R.  310 7  Hill.  54,  55 

Belifante  v.  Levy,  2  Str.  1209 7  Hill,  522 

Bellv.  Burrows,  Bull. N.  P.  129 6  Hill,   49 

Bell  v.  Chaplain,  Hardr.321 5  Hill,  615 

Bell  t>.  Morrison,  1  Pet.  371.  372 7  Hill,   46 

Beltzoover  v.  Commonwealth,  1  Watts 

(Pa.),  126,  127 5  Hill,   94 

Bern  us  v.  Beekman,  3  Wend.  667 6  Hill,  616 

Bendernagle  v.  Cocks,  19  Wend.  207 

6  Hill,  56;  1  Denio,  519 
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Bennet  v.  Holbech,  2  Saund.  309 6  Hill,  285 

Bennett  v.  Bittle,  4  Rawle  (Pa.),  339 5  Hill,  54,  55 

Bennett  v.  Davis,  3  Cow.  68 ;  6  Cow.  393.  6  Hill,  242 
Bennett  v.  Ingersoll,  24  Wend.  113 

5  Hill,  270;  6  Hill,  634 

Benson  v.  Marshal,  Cited  in — 4  Dowl.  & 

R.731 7  Hill.375,  378 

Bentley  v.  Morse,  14  Johns.  468 5  Hill,  308 

Bern  v.  Mattaire,  Caa.  t.  Hardw.  119 6  Hill,  424 

Berrien  v.  Westervelt,  12  Wend.  194...  6  Hill,  624 

Berthelon  v.  Betts,  4  Hill,  577,  579 5  Hill,  608 

Beswich  v.  Cunden,  Cro.  Eliz.  402 1  Denio,  261 

Betts  v.  Lee,  5  Johns.  348 6  Hill,  427 

Beverley  v.  The  Lincoln  Gas-Light  &  C. 

Co.,  6  Adol.  &  E.  829 7  Hill,  87 

Bidgood  v.  Way,  2  W.  Bl.  1236 1  Denio,  256 

Bigelow  v.  Cambridge  &  C.  Tpke.  Corp. 

7Mas8.202 6  Hill,  49 

Bigelow  v.  Grannis,  4  Hill,  206 1  Denio.  112 

Birch  v.  Bellamy,  12  Mod.  540 6  Hill,  32 

Birch  c.  Wright,  1  T.  R.  378,  380 6  Hill,  25,  27 

Birckheadi).  Brown,  5  Hill,  634 6  Hill,  542 

Birdfl.  Holbrook,  4  Bing.  628 1  Denio,  99 

Bird  v.  Randall,  3  Burr.  1345, 1353 6  Hill,  125, 127 

Birdseye  v.  Ray,  4  Hill,  159 6  Hill,  97 

Birks  v.  Trippet,  1  Saund.  32,  33,  n.  (2) 

5  Hill,  39.  42,399 

Birks  v.  Trippet,  2  Keb.  126 5  Hill,  42 

Blackett  v.  Weir,  8  Dowl.  &  R.  142, 145.. 

5  Hill,  89,  90.  91 

Blackett  v.  Weir,  5  Barn.  &  C.  385.... 5  Hill,  84,  89,  96 
Blackwell  v.  Ashton,  Aleyn,  21 ;  Sty.  50  6  Hill,  137 
Blanchard  v.  Ely,  21  Wend.  342, 347-349.. 

5  Hill,  473,  474,  475 

Bloodgood  v.  Mohawk  &  H.  R.  R.  Co.,18 

Wend.  9 6Hill.361 

Bloom  v.  Burdick,  1  Hill,  141 7  Hill,  434 

Bloxham.  Exparte,S Ves.531 6 Hill,  104, 10*5 

Blunt  v.  Morris,  2  W.  Bl.  785 5  Hill,  558 

Blyth  v.  Topham,  Cro.  Jac.  158 5  Hi  11,  283 

Bogart  v.  M'Donald,  2  Johns.  Gas.  219..  5  Hill,  558 
Bogert  u.  Mayor  of  N.  Y.,  7  Cow.  158.... 7  Hill,  19,  20 

Bohanan  v.  Peterson,  9  Wend.  503 1  Denio,  268 

Bolitho,  Exparte,!  Buck.  100 

6  Hill.  321, 323  ;  1  Denio.  405 

Bond  v.  Gibson,  1  Camp.  185 6  Hill,  119 

Bonham's  case,  8  Co.  118 5  Hill,  361 

Bonser  v.  Cox,  4  Beav.  379 5  Hill,  641 

Boole.  Mix,  17  Wend.  119,129-133 

6  Hill,  200;  7  Hill,  113;  1  Denio.  330 

Boorman  v.  Nash,  9  Barn.  &  C.  145 7  Hill.  70,  74 

Borradaile  v.  Brunton,  2  J.  B.  Moore,582  5  Hill,  474 

Bosanquet  v.  Dudman,  1  Stark.  1 6  Hill.  104 

BOSSD.  Litton,  5  Carr.  &  P.  407 1  Denio,  99 

Boston  v.  Tatam,  Cro.  Jac.  623 5  Hill,  197 

Boughton  v.  Wellington,  10  Wend.  566.  6  Hill,  330 

Bourne  v.  Mattaire,  2  Str.  1015 6  Hill,  424 

Boutelle  v.  Nourse,  4  Mass.  431 1  Denio,  542 

Boville  v.  Wood,  2  Maule  &  S.  23 7  Hill,  170 

Bowditch  v.  Salisbury,  9  Johns.  366 

6  Hill,  634":  1  Denio,  434 

Bowen  v.  Argall.  24  Wend.  496 6  Hill,  481 

Bowen  v.  Hope  Ins.  Co.,  20  Pick.  275....  7  Hill,  328 

Bowes  v.  Bowes,  2  Bos.  &  P.  500 7  Hill,  351 

Bowring  v.  Stevens,  2  Carr.  &  P.  337. ..  .5  Hill,  69,  70 

Boyce  v.  Anderson,  2  Pet.  150 7  Hill,  545,  550 

Boyce  v.  Edwards,  4  Wheat.  Ill 5  Hill,  643 

Boyce  v.  Russell,  2  Cow.  444 6  Hill,  244.  245 

Boy  dell  v.  Drummond,  11  East,  142 1  Denio.  605 

Boyd  v.  Weeks,  5  Hill,  393 :  6  Hill,  71. .. 

6  Hill,  420,  423;  7  Hill,  156 

Brace  v.  Benson,  10  Wend.  213 1  Denio,  140 

Bracegirdle  v.  Heald,  1  Barn.  &  Ald.723. 1  Denio,  605 

Bradley  v.  Cary,  8  Greenl.  (Me.)  234 5  Hill.  643 

Bradley  v.  Waterhouse.  3  Carr.  &  P.  318 1  Denio.  99 

Bradshaw's  case,  9  Co.  60 6  Hill,  578 

Bradyll  v.  Ball,  1  Bro.  Ch.  427 6  Hill,  559 

Braham  v.  Roberts.  1  Bing.  N.  C.  469....  6  Hill,  104 
Brashford  v.  Buckingham,  Cro.  Jac.  77, 

205 1  Denio,  256 

Bray  v.  Haller,  2  J.  B.  Moore,  213 1  Denio,  671 

Brecknock  Co.  v.  Pritchard.  6  T.  R.  750.  5  Hill,  594 
Breedlove  v.  Turner,  9  Mart.  (La.)  353. . .  7  Hill,  539 
Bretherton  v.  Wood,  3  Brod.  &  B.  54. ...  7  Hill,  102 

Brewerton  v.  Harris,  1  Johns.  144 7  Hill,  186 

Brewster  r.  Colwell,  13  Wend.  28 5  Hill,  218 

Bridge  r.  Ford,  4  Mass.  641 7  Hill,  42 

Bridges  v.  Hunter,  1  Maule  &S.  15 5  Hill,  192 

Bridges  r.  Purcell,  1  Dev.  &  B.  (N.  C.) 

492 6  Hill,  62 

Briggs  v.  Aynsworth,  2  Moody  &  Rob. 

168,  169.  n. 5  Hill,  288 

Brlggiv.  Brown,  3  Hill,  87 :...  6  Hill,  126 

Briggsu.  Dorr,  19  Johns. 95 6  Hill,  239 

Brind  v.  Dale,  8  Carr.  &  P.  207 7  Hill,  557 

Briscoev.Bank  of  Ky.,  11  Pet.  257,  312..  6  Hill,  37 


CITATIONS. 
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Bristol  r.  Dann,  12  Wend.  142 7  Hill,  369 

Bristol  v.  Wilsmore,  1  Barn.  &  C.  514....      6  Hill,   44 

Bristow  r.  Wright,  Doug.  665 6  Hill,  290 

Bristowe  v.  Fairclough,  1  Mann.  &  G. 

143  6H111,    56 

Brittain 'v.  Kinnaird,  1  Brod. &  B.  432...  1  Denio,  540 
Brittan  r.  Peabody,  4  HUl,  63,^^..  i  ^  ^ 

Britton  f.  Ward,  2  Rol.  127 6  Hill,  619 

Brockway  v.  Allen,  17  Wend.  40 6  Hill,  533 

Bromley  v.  Smith,  2  Hill,  517 1  Denio,  436 

Bronson  p.  Fitzhugh,  1  Hill,  185 5  Hill,  462 

Bronson  v.  Kinzie,  1  How.  311 1  Denio,  132 

Brooklyn  p.  Patchen,  8  Wend.  47,  63.... 7  Hill,  20,   22 

*»  Brown,  Hardr.  315 7  Hill,  467 

Brown,  Matter  of,  21  Wend.  316 6  Hill,  574 

Brown  r.  Artcher,  1  Hill,  266 6  Hill,  312 

Brown  v.  Brown,  4  Taunt.  752 5  Hill,  86,  89,  96 

Brown  v.  Butchers'  &  D.  Bank.  6  Hill, 

443  1  Denio,  479 

Brown  P.  Cook,  9  Johns.  361 5  HiU,  597 

Brown  p.  Kimball,  25  Wend.  259 7  Hill,  493 

Brown  r.  Maxwell,  6  Hill,  592 1  Denio,   99 

Brown  r.  Sax,  7  Cow.  95 6  Hill,  427 

Brown  P.  Stebbins,  4  HiU,  154 1  Denio,  428 

Brown  v.  Treat,  1  HiU,  225 7  Hill,  184, 185,  582 

Browne  v.  Carr,  7  Bing.  508 ;  2  Russ.  600.      6  Hill,  630 

Browne  p.  Crashaw,  2  Bulst.  154 5  Hill,  197 

Browning  v.  Beston,  Plow.  131 1  Denio,  518 

Browning  v.  Hanford.  5  HU1..588 7  HiU,  120 

Brush  i!.  Keeler,  5  Wend.  250 1  Denio,  560 

Brush  r.  Reeves,  3  Johns.  439 7  Hill,  421 

Buckbee  v.  Brown,  21  Wend.  110 5  HiU,  74,    75 

Buckley  v.  Collier,  1  Salk.  114  ;  Carth.  251 1  Denio.  256 
Buckmyr  v.  Darnall,  2  Ld.  Raym.  1085..      7  Hill,  118 

Bucknam  v.  Ruggles,  15  Mass.  180 5  Hill,  630 

Buckner  v.  Patterson,  Litt.  Sel.  Cas.  234     5  Hill,  399 

Bufe  i:  Turner.  6  Taunt.  338 5  Hill,  192 

Bullerr.  Harrison,  2  Cowp.565 6  Hill,  102 

Bullock  p.  Babcock,  3  Wend.  391 6  HiU,  594 

Bullock  v.  Bogardus,  1  Denio.  276.. .1  Denio,  673,  675 
Bullock  r.Koon,  4  Wend.  531 :  9  Cow.  30 1  Denio,  211 

Bunn  v.  Riker,  4  Johns.  426 1  Denio,  172 

Burchettr.  Durdant,  2  Vent.  311 1  Denio.  168 

Burgess  v.  Abbott,  1  Hill,  476 6  HiU,   36 

Burgess  v.  Clements,  4  Maule  &  8.  306..      7  Hill,   48 
Burke  p.  Trevitt,  1  Mason,  96.  101, 102..      5  Hill,  592 

Burn  v.  Phelps,  1  Stark.  94 5  Hill,   55 

Burnham  v.  Winsor,  5  Law  Rep'r  507. ..  1  Denio,  487 

Burns  r.  KempshaU.  24  Wend.  360 5  Hill,  542 

Burr  v.  Burr,  10  Paige,  38,  39 7  Hill,  211 

Bum-.  VanBusklrk,  3  Cow.  263,  271....      6  HiU,   30 
Burritt  p.  Saratoga  Mut.  Fire  Ins.  Co.,  5 

Hill.188 7  Hill,  124 

Burt  v.  Sternburgb,  4  Cow.  559 6  Hill,  125, 132 

Burtus  r.  McCarty,  13  Johns.  424 1  Denio.  633 

Bush  v.  Barnard,  8  Johns.  407 1  Denio.  249 

Bush  r.  Brainard,  1  Cow.  78 6  Hill,  283 

Bush  v.  Davison,  16  Wend.  550,  553,  554. 

5 Hill,  288;  7  Hill.  26 

Bushell  v.  Beavan.  1  Bing.  N.  C.  103....      5  Hill,  485 

Buss  r .  Gilbert,  2  Maule  &  S.  70 6  Hill,  253 

Buszard  v.  Capel.  8  Barn.  &  C.  141 5  Hill,  482 

Butler  v.  Bates,  5  Hill,  375 1  Denio,  631 

Butler  P.  Hempstead,  18  Wend.  666,  668, 

669 6  HiU,  583 

Butler  p.  Kelsey,  15  Johns.  177 1  Denio.  206 

Butler  p.  Palmer,  1  Hill.  332 I  Denio,  178 

Butler  v.  Van  Wyck,  1  Hill,  438.  463.... 6 Hill,  436,  440 
Butt  p.  Jones,  1  Gow.  99 6  Hill,  349 


Cabell  P.  Vaughan,  1  Saund.  291,  n.  (4) 

6  Hill,  36. 136, 138:  7  Hill.  103 

Cable  v.  Cooper,  15  Johns.  152 7  Hill,  304 

Caddy  p.  Barlow,  1  Man.  &R.  275 6  Hill,  467 

Cahart  p.  Blaisdell,  18  Wend.  531 6  Hill,  393 

Cain  v.  Ingham.  7  Cow.  478,  n.  A 1  Denio,   27 

Caldwell  p.  Mayor  of  Albany,  9  Paige, 

572 1  Denio.  681 

Call  P.  Dunning,  4  East,  53 6  Hill,  306 

Camden  &  Amboy  R.  R.  &  T.  Co.  v.  Bel- 
knap.  21  Wend.  354 7  Hill.  563;  1  Denio.  102 

Cameron  P.  Reynolds,  1  Cowp.  403,  407..  5  Hill,  43 
Camidge  v.  Allenby,  6  Barn.  &  C.  873...  6  Hill,  341 

Camp  p.  Bennett,  16  Wend.  48 1  Denio,  654 

Camp  p.  Torapkins,  9  Conn.  545.  553 6  Hill.  615 

Campbell  v.  Arnold.  1  Johns. 511,  512... 6  Hill, 331,  539 
Campbell  r.  Richardson,  10  Johns.  408..  1  Denio.  172 
Canal  Bank  v.  Bank  of  Albany,  1  Hill, 

192 ..]  Denio.  612 

Canal  Street.  Matter  of,  11  Wend.154. 156     7  Hill,   22 

Canfleld  r.  Gaylord,  12  Wend.  236 8  Hill.  266 

Canflcld  P.  Monger.  12  Johns.  347 1  Denio.  434 

Cannon  p.  Hatcher,  1  Hill  (S.  C.).  280...  6  Hill,  331 
Capel  p.  Buszard,  6  Blag.  150 5  Hill.  482 

N.  Y.  R,,  16. 


Carey  v.  Hotaling,  1  HiU,  311...  5  HiU,  159 

Carnegie  v. Morrison,2  Met. (Mass.)  381.. 5  Hill,  643,  645 
Carpenter  v.  Alexander,  9  Johns.  291..  1  Denio,  590 
Carpenters.  Butterfleid,  3 Johns.  Cas.145  6  HiU.  11 
Carratt  v.  Morley,  1  Adol.  &  E.  N.  S.  18  7  Hill,  36 
Carrick  v.  Vickery,  2  Doug.  653,  654,  n..  5  Hill,  234 
Carrington  v.  Roots,  2  Mees.  &  W.  248...  1  Denio,  556 

Carter  v.  Boehm.  3  Burr.  1905 5  Hill,  192 

Carter  v.  Ring,  3  Camp.  459 5  Hill,  39,   42 

Carson  v.  Murray,  3  Paige,  501..  7  Hill  214 

C&ryv.  Gruman,  4  Hill.  627, 628..  7  HiU,    68 

Cary  p.  Hotailing,  1  Hill,  311... 

5  Hill,  393;  6  HiU,  44;  1  Denio.  577 

Cary  v.  Pitt,  Peake  Ev.  App.  XXV 1  Denio,  344 

Case  P.  Barber,  T.  Raym.  450 ;  T.  Jones, 

158 5  Hill,  450 

Case  v.  Boughton,  11  Wend.  106 5  HiU,    66 

Case  v.  Reeves.  14  Johns.  82 6  Hill,  134 

Case  v.  Shepherd,  2  Johns.  Cas.  27 6  Hill,  331 

Cass  v.  Title,  1  Str.  683 1  Denio,  678 

Catlin  v.  BeU,  4  Camp.  183 7  Hill,  135 

CatUn  v.  Jackson,  8  Johns.,  546...  5  Hill,  230 

Caton  p.  Rumsey,  13  Wend.  387 7  Hill,  568 

Cattle  v.  Andrews,  3  Salk.  372 1  Denio,  439 

Cazenove  v.  Vaughan,  1  Maule  &  S.  4 

^  --- 7HU1,  466,  467,474 

Chace  v.  Hinman,  8  Wend.  452  6  HiU,  326 

Chalker  v.  Chalker,  1  Conn.  79 1  Denio,  518 

Chamberlin  v.  Graves,  2  HU1,  504...  .  1  Denio,  434 
Chamier  v.  Clingo,  5  Maule  &  S.  64. . .  5  Hill,  58 
Champlin  v.  Butler.  18  Johns.  169  6  Hill,  221 

Champlin  p.  Pierce,  3  Wend.  445 6  Hill.  256 

Chancellor  of  Oxford's  case,  10  Co.  57..  6  Hill,  619 
Chapin  v.  Lapham,  20  Pick.  467.5  Hill,  486 ;  7  Hill.  118 

Chapin  v.  MerriU,  4  Wend.  657 5  Hill,  486 

Chaplin  v.  Rogers,  1  East,  192 1  Denio,   52 

Chapman  v.  Dyett,  11  Wend.  31 5  Hill,  246.  247 

Chapman  v.  Fraser.  Marsh.  Ins.  652 5  HiU,  424 

Chapman  p.  Lathrop,  6  Cow.  110 1  Denio,   51 

Charles,  Matter  of,  16  Ves.  256 ;  14  East, 

198 6  Hill,  253 

Charnock's  case,  3  Salk.  81.. 1  Denio,  305 

Chautauqua  Co.Bank  p.  Davis,  21  Wend. 

584 1  Denio,  372 

Chesterman  v.  Lamb,  2  Adol.  &  E.  129..  5  HiU,  475 
Chipman  p.  Martin,  13  Johns,  240 

- 5  Hill  652;  1  Denio,  410 

Chirac  v.  Reinicker,  11  Wheat.  280,  296, 

297 6  HiU,  332. 333,  334 

Christman  p.  Floyd,  9  Wend.  340...  6  HiU,   30 

Church  p.  Brown,  15  Ves.  265. ..  7  HiU,  256 

Church  v.  Oilman,  15  Wend.  656. 660,  662, 

663 5 HiU,  586;  7  Hill,  127 

Churchill  v.  Gardner,  7  T.  R.  596 6  Hill,  140, 141 

Cincinnati  p.  White.  6  Pet.  430-432,  438.6  Hill,  411,  412 
Ciples  v.  Alexander,  2  Const.  (S.  C.)  767.  5  Hill,  240 

Civill  p.  Wright,  13  Wend.  403 1  Denio,  434 

Clapp  p.  Bromagham,  9  Cow.  530 7  HiU,  485 

Clare  v.  Maynard,  6  Adol.  &  E.  519 ;  7 

Carr.&P.741 5  HiU,  474,  475 :  7  HU1,   68 

Clark,  Matter  of,  9  Wend.  220 5  Hill,  168 

Clark  p.  Binney,  2  Pick.  113. ..  . .  1  Denio,  363 

Clark  v.  Faxon,  21  Wend.  153...  7  Hill,  563 

Clark  v.  Luce,  15  Wend.  479 6  HiU.  313 

Clark  v.  MnClaughry.  22  Wend.  627 7  Hill,  157 

Clarke  v.  Leslie,  5  Esp.  28 . .  1  Denio,  461 

Clarkson  v.  Lawson,  6  Bing.  587 6  Hill,  420 

Clason  v.  Bailey,  14  Johns.  484. ..  5  Hill,  471 

Clason  p.  Gould,  2  Cal.  47. ..  7  Hill.  153 

Cleghorn  p.  Des  Anges,  3  J.B.  Moore,  83  7  Hill,  121 
Clements  P.  Benjamin,  12  Johns.  299....  7  Hill,  469 
Clerk  v.  Withers,  1  Salk.  323 ;  2  Ld. 

Raym.  1074 5  Hill,  672 

Clermont  v.  Tullidge,  4  Carr.  &  P.  1 1  Denio,  345 

Cleveland  v.  Rogers,  6  Wend.  438 7  Hill,    41 

Cloud  P.  Nicholson,  8  Mod.  242 6  Hill,  138 

Cloyes  p.  Thayer,  3  HU1,  564,  566... 

...5  Hill, 542;  6  Hill,  146 
Cocke  p.  Halsey,  16  Pet.  85  ...  5  HiU,  630 

Cocks  p.  Brewer,  7  Jur.  218 6  Hill,  137 

Cockshot  p.  Bennett,  2  T.  R.  783 6  Hill,   58 

Coddington  P.  Bay,  20  Johns.  637. 646, 651, 

6  Hill,  95.98,  99,  104,113 

Coddington  P.  Wilkin.  Brownl.  &  G.  10.      5  Hill,  199 

Cogswell  P.  Meech,  12  Wend.  147 6  Hill.   90 

Coggs  P.  Bernard,  1  Smith.  L.  C.  82,101,n.  7  Hill,  564 
Coggs  v.  Bernard.  2  Ld.  Raym.  909,  913, 

918 5  Hill,  594;  6  Hill.  165;  7  Hill,  560.  566 

Coit  P.  Houston,  3  Johns.  Cas.  254 5  Hill,  549 

Colt  v.  Skinner,  7  Cow.  401 6  Hill.  235 

Cole  P.  Goodwin,  19  Wend.  251 7  Hill,  297,  563 

Cole  p.  Uawlinson,  2  Ld.  Raym.  831 ;  1 

Salk.  234...  5  Hill,  412 

Cole  v.  Sackett,  1  Hill,  516 B  Hill,  449-455 

Cole  p.  Savage.l  Clarke  Ch.  482 ;  10  Paige, 

583 7HiU,%94,  397.399,  402 
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CITATIONS. 


Coles  r.  Coles,  15  Johns.  159, 161  ..5  Hill,  111,  114, 313 

Coles  t'.  Marquand,  2  Hill,  447 

6  Hill,  385;  1  Denio,  196 

Collins  v.  Barrow,  1  Moody  &  Hob.  112.      7  Hill,   89 

Collins  r.  Benning,  12  Mod.  444 5  Hill,  400 

Collins  r.  Blantern.  2  Wils.  347,  350  ..  5  Hill,  252,  253 
Collins  r.  Ellis,  21  Wend.  397,  399,  401, 

404  5  Hill,  85, 87, 90 

Collins  v.  Martin,  1  Bos.  &  P.  648 6  Hill,  103 

Collins  t).  Westbury.  2  Bay  (S.  C.)  211..      5  Hill.  158 

Colthirst  v.  Bejushin.  Plow.  29 6  Hill,  605 

Colvard  v.  Oliver,  7  Wend.  497 7  Hill.  205 

Colvin  v.  Burnet,  17  Wend.  564- 5  Hill,  255 

Colvin  v.  Corwin,  15  Wend.  557 1  Denic,  140 

Comfort  v.  Gillespie,  13  Wend.  404 6  Hill,  266 

Comfort  v.  Thompson.  10  Johns.  101...  1  Denio,  207 
Commercial  Bank  r.  Kortright.22  Wend. 

348 7  Hill,  94,  95 

Commercial  Bank  v.  Norton,  1  Hill,  501, 

504 6H111,    13 

Commercial  Bank  of  Albany  v.  Hughes, 

17  Wend.  94 6  Hill,  299;  1  Denio.  375 

Commercial  Bank  of  Buffalo  v.  Kort- 

right,  22  Wend.  348 6  Hill,  243 

Commonwealth  v.  Bliss,  1  Mass.  32 6  Hill,  468 

Commonwealth  v.  Boswortb,  22  Pick. 

397 1  Denio,    88 

Commonwealth  v.  Daggett,  16  Mass.  447  7  Hill,  42 
Commonwealth  r.  Downing,  9  Mass.  520  7  Hill,  42 
Commonwealth  v.  Elliott,  2  Mass.  372..  6  Hill,  468 
Commonwealth  v.  Gillespie,  7  Serg.  & 

R.  (Pa.)  469,  476 1  Denio,    90 

Commonwealth  v.  Green,  1  Ashm.  (Pa.) 

299 IDenio,  459 

Commonwealth  v.  Loveridge,  11  Mass. 

337 7  Hill,   41 

Commonwealth  v.  McCoy.8  Watts.  (Pa.) 

153  .  6  Hill,  552 

Commonwealth  v.  M'Neill,  19  Pick.  127  7  Hill,  42 
Commonwealth  v.  Morse,  14  Mass.  217..  6  Hill,  147 
Commonwealth  t).  Otis,  16  Mass.  198 —  7  Hill,  42 
Commonwealth  v.  Passmore,  1  Serg.  & 

R.  (Pa.) 219 IDenio,  530 

Commonwealth  v.  Woelper,  3  Serg.  &  R. 

(Pa.)  29 IDenio,  398 

Comstock  v.  Beardsley,  15  Wend.  348  ..     5  Hill.  288 

Comstock  v.  Porter,  5  Wend.  98 5  Hill,  269 

Comyn  v.  Allen,  Cas.  t.  Hardw.  260  ....      7  Hill.  31 

Congdon  v.  Cooper,  15  Mass.  10, 14 5  Hill,  593 

Conkey  v.  Hopkins,  17  Johns.  113 5  Hill,  460 

Connell  v.  Lasscells.  20  Wend.  77,  79.. 5  Hill,  266,  611 
Conroy  v.  Warren.  3  Johns.  Cas.  268. ...  7  Hill,  384 

Conyer  r.  Eniiis,  2  Mason,  236 1  Denio,   51 

Cook  v.  Champlain  Trans.  Co.,  1  Denio, 

91..  IDenio,  469 

Cook  v.  Spaulding,  1  Hill,  586 5  Hill,  541 

Cooke  v.  Cooke,  2  Phill.  40.... 7  Hill,  214,  219,  222.  243 

Cooley  v.  Betts.  24  Wend.  203 6  Hill,  543 

Cooner  r.  Little,  Cam.  &  N.  (N.  C.)  92 ..      5  Hill,  399 

Cooper,  Matter  of,  15  Johns.  533 5  Hill.  105 

Copeland  v.  Stan  ton,  1  P.  Wms.  414 7  Hill,  469 

Corley  v.  Williams,  1  Bail.  (S.  C.)  588  ...  5  Hill,  253 
Cormack  v.  Gillis,  cited  in  7  East,  480, 

481...  5  Hill,    79 

Corpe  v.  Overton,  10  Bing.  252.7  Hill,  112, 113, 114, 115 

Cossham  v.  Goldney.  2  Stark.  414 5  Hill,  91 

Coster  r.  Symons,  11  Com.  Law.  R.  349.     7  Hill.  383 

Couch  v.  Jeffries,  4  Bur.  2460 5  Hill,  336 

Cousins  i'.  Baddon.  1  Gale,  305 5  Hill,    79 

Coux  v.  Lowther,  1  Ld.  Raym.  600 1  Denio,  655 

Cowan,  Ex  parte,  3  Barn.  &  Aid.  123  ..  7  Hill,  21 
Cowie  v.  Goodwin,  9  Carr.  &  P.  378....  7  Hill,  88 

Cox  v.  Parry,  1  T.  R.  464 7  Hill,   31 

Cox  v.  Rolt,  2  Wils.  253 6  Hill.  225 

Cox  c.  U.  S.,  6  Pet.  172 6  Hill.  529 

Cox  v.  Walker,  cited  in  note,  6  Adol.  & 

E.  519 7  Hill,    68 

Craig  r.  Missouri,  4  Pet.  410,430 6  Hill,   37 

Cram  v.  Hendricks,  7  Wend.  569 7  Hill,  451,  452 

Crary  v.  Sprague,  12  Wend.  41,  44.  45...  5  Hill,  296 
Crawford  v.  Reed.  1  Johns.  Cas.  20....  6  Hill,  633 

Cropley  v.  Corner,  4  Carr.  &  P.  21 5  Hill.  478 

Cropp  v.  Tilney,  3  Salk.  226 1  Denio,  359 

Crosby  v.  Wadsworth,  6  East,  602 1  Denio,  556 

Crossing  v.  Scudamore,  1  Vent.  141 6  Hill,  456 

Croswefl  v.  Weed,  25  Wend.  621 1  Denio,  362 

Crouch  r.  Gridley.  6  Hill,  250 6  Hill,  255 

Cruiksbank  v.  Gardner,  2  Hill,  333 5  Hill,  442 

Crusoe  v.  Bugby,  2  W.  Bl.  766 ;  2  Wils. 

234 7  Hill,  255 

Cuddington    r.    Wilkins,    Owen,    150, 

Moore, 863;  1  Rol.  Abr.  87.  pi.  6....  5  Hill.  199 
Cuddington  r.  Wilkins,  Hob.  67,  81... 5  Hill,  196, 198 
Cullen  r.  Motzer,  13  Serg.  &  R.  (Pa.)  356  7  Hill,  485 
Cumberland  v.  Codrington,  3  Johns.  «> 

Ch.  281 5  Hill,  586 
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Cummings  v.  Vorce,  3  Hill.  282 

6  Hill, 614;  1  Denio,  329- 

Cunliff  v.  Sefton,  2  East,  183 6  Hill,  305 

Cunningham  r.  Bucklin,  8  Cow.  178... 

7  Hill,  19;  1  Denio,  590,  591 

Cunningham  v,  Houston,  1  Str.  127 1  Denio,  678 

Curry  v.  Commonwealth  Ins.  Co.,  10 

Pick.  535 5  Hill,  192 

Curtis  r.  Hurlbut,  2  Conn.  309 1  Denio,  543 

Curtis  v.  Monteith,  1  Hill,  356 5  Hill,  88 

Cutler  v.  Rathbone,  1  Hill,  204 7  Hill,  157 

Cutter  v.  Rathbun,  3  Hill,  577,  579 5  Hill,  90,  95 

D 

Dakin  t>.  Hudson,  6  Cow.  221 7  Hill,   41 

Dakin  v.  Williams.  17  Wend.  447 -IDenio,  465 

Dale  v.  Birch,  3  Camp.  347 5  Hill,  398,  399 

Dally  v.  King.  1  H.  Bl.  1 6  Hill,  638 

Damon  r.  Bryant,  2  Pick.  411 6  Hill,  314 

Dana  v.  Tucker,  4  Johns.  487 5  Hill,  561 

Daniels  v.  Hallenbeck,  19  Wend.  408...  7  Hill,  127 
Dansville  Bank,  Matter  of,  6  Hill,  370..  1  Denio,  15 
Darbison  v.  Beaumont,  1  P.  Wms.  229, 

232 1  Denio,  169 

Darling  v.  Hubbell,  9  Conn.  356 7  Hill,    42 

Darnefl  v.  Magruder,  1  Harr.  &  G.  (Md.) 

439 5  Hill,  399> 

Darrison  v.  Beaumont,!  P.  Wms.  233..  1  Denio,  168 
Dash  v.  Van  Kleeck,  7  Johns.  477.... 5  Hill,  334,  336 
David  v.  Ellice,  5  Barn.  &  C.  196.5  Hill,  449,  450,  452 

Davies  v.  Smith,  4  Esp.  36 7  Hill,   46 

Davis  v.  Anable.  2  Hill,  339 1  Denio,  410 

Davis  v.  Clancy,  3  McCord  (S.  C.)  422  ..      6  Hill,  331 

Davis  t).  Meeker.  6  Johns.  354 5Hill,   69 

Davis  t).  Shields,  24  Wend.  325 5  Hill,  113 

Dawes  v.  King,  1  Stark.  75 5  Hill,    70 

Dawson  v.  Coles,  16  Johns.  61 6  Hill,  239 

Day  v.  LeaL  14  Johns.  404  ..5  Hill,  652;  1  Denio,  411 

Dayton  v.  Trull,  23  Wend.  340 7  Hill,  130 

Dean  v.  Hewit,  5  Wend.  257 7  Hill,   46 

Dean  v.  Mason,4  Conn.  428 1  Denio,  387 

Decker  r.  Livingston.  15  Johns.  479...  5  Hill,  58 
De  Costa  v.  Scandret,  2  P.  Wms.  170...  5  Hill,  424 

Dederick  v.  Richley.  19  Wend.  108 6  Hill,  374 

Defries  v.  Davis,  7  Carr.  &  P.  112 6  Hill,  519,  521 

De  Gion  v.  Dover,  2  Anstr.  517 6  Hill,  596 

De  Hahn  v.  Hartley,  1  T.  R.  343 7  Hill.  124 

Delafleld  v.  Illinois.  2  Hill,159 ;  26  Wend. 

217 6  Hill,  36.  37 

Delafleld  v.  Kinney.  24  Wend.  345 

6  Hill,  241;  1  Denio,  IS 

Delonguemare  v.  Tradesmen's  Ins.  Co., 

2Hall,589 5  Hill,  190 

Deming,  Matter  of,  10  Johns.  232,  483.. 5  Hill,  197,  19& 

Den  v.  Moore,  2  South  (N.  J.)470 5  Hill,  253 

Denn  v.  White,  7  T.  R.112 6  Hill,  335- 

Denning  v.  Corwin,  11  Wend.  647 7  Hill,   24 

Denning  v.  Smith,  3  Johns.  Ch.  332,  344, 

7  Hill,  434.  442 

Denniston  v.  Foot,  12  Johns.  376 1  Denio.  560 

Denton  v.  Jackson,  2  Johns.  Ch.  320 1  Denio,  615- 

Denton  v.  Rodie,3  Camp.  493 

6  Hill,  321;  1  Denio,  406 

Depeyster  v.  Columbian  Ins.  Co.,  3  Cai. 

85 7  Hill,  466- 

De  Ridder  v.  McKnight,  13  Johns.  294...      6  Hill,  213 

D'Utricht  t>.  Melchor,  1  Dall.  428 5  Hill,  115 

Devallar  v.  Herring,  9  Mod.  46 6  Hill,  100 

Devenly  v.  Welbore.  Cro.  Eliz.  85 5  Hill,   39 

Devereux  v.  Barclay,  2  Barn.  &  Aid.  702     6  Hill,  588 

Dew  v.  Judges.  3  Hen.  &  M.  (Va.)  1 5  Hill,  629 

Dewell  v.  Moxon,  1  Taunt.  391 6  Hill,  588 

Dewey  v.  Field,  4  Met.  (Mass.)  381 6  Hill,  536 

Dewey  v.  Osborn,  4  Cow.  329 6  Hill,  331 

DeWittr.  Morris,  13  Wend.  496 6  Hill,  424 

D'Wolf  v.  Rabaud,  1  Pet.  500 5  Hill,  485 

DeWolf  v.  Johnson.  10  Wheat.  367,  393..      7  Hill,  406 

Dexter  v.  Taber,  12  Johns.  239 1  Denio,  361 

Dey  v.  Dox,  9  Wend.  129 7  Hill,   74 

Deyo  v.  Van  Valkenburgh,  5  Hill,  242. 1  Denio,  595 

Dezell  v.  Odell,  3  Hill,  215,  220 6  Hill,  17,  536 

Dickenson  v.  Gilliland.  1  Cow.  481 1  Denio.  275 

Dickinson  r.  Brown,  1  Esp.  218;  Peake, 

234 6  Hill,  349 

Dillenback  v.  Jerome,  7  Cow.  294 5  Hill,  597 

Diplock  t.  Blackburn,  3  Camp.  43 7  Hill,  135 

Dixon  v.  Dixon,  2  Bos.  &  P.  443 7  Hill,  164 

Dobbin  v.  Bradley,  17  Wend.  422 

5  Hill,  640;  6  Hill.  542,  545 

Dobell  v.  Stevens,  3  Barn.  &  C.  623 5  Hill,    70 

Dobsonv.  Sotheby,!  Moody  &  M.  90....      5  Hill,    14 

Doer.  Bancks,  4  Barn.  &  Aid.  401 1  Denio,  510 

Doe  v.  Bevan,  3  Maule  &  S.  353 7  Hill,  256 

Doe  v.  Butler,  3  Wend.  149.... 6  Hill,  638 :  7  Hill.  311 

Doe  v.  Carter,  8  T.  R.  57,  300 7  Hill,  256,  258- 

Doe  v.  Hogg,  4  Dowl.  &  R.  228 7  Hill,  255. 


CITATIONS. 


Doe  v.  Payne,  1  Stark.  86  ................     7  Hill,  256 

Doe  v.  Perratt,  5  Barn.  &  C.48..  ........  1  Denio,  169 

Doe  v  Powell,  5  Barn.  &  C.  308  ..........      7  Hill.  256 

Doe  v  Suckermore,  5  Adol.  &  E.  703...  1  Denio,  345 
Doe  v  Thompson,  5  Cow.  373  ----  .......      6  Hill.  457 

Doe  v.  Webber,  1  Barn.  &  Aid.  713  .....      6  Hill,  606 

Doe  v.  Wetton,  2  Bos.  &  P.334  .........      6  Hill.  606 

Dole  v.  Van  Rensselaer.l  Johns.  Cas.330  1  Denio,  253 
Dorley  v.  Roberta,  3  Bing.  N.  C.  835...  1  Denio,  252 
Douglass  v.  Howland,  24  Wend.  35,  51, 

..  5  Hill.  42,  134,  135  ;  8  Hill,  544 
Douglass  v.  Reynolds,  7  Pet.  113  .......      5  Hill,    39 

Doulson  r.  Matthews,  4  T.  R.  503  .....  6  Hill,  87,  88,  91 

DowdP.  Stall,  5  Hill.  186  ................  1  Denio,  179 

Downer  v.  Thompson.  2  Hill,  137  ........  1  Denio,   52 

Downey  P.  Farmer's  &  M.  Bank,13  Serg. 

&  R.  (Pa.)  288  ....................  -----  5  Hill.  86,  94 

Dows  v.  Boughton,  3  Hill,  452  ..........      6  Hill,  396 

Drummond  v.  Burrell,  13  Wend.,  307...  1  Denio,  605 
Ducarry  v.  Gill,  4  Carr.  &  P.  121  .....  ...    1  Denio.  406 

Duchess  of  KinKSton,  20  How.  St.Tr.  537, 

538  ..............      6  Hill,  132 

Duckham  ~p~.  Wallis.  5  Esp.  252  ..........      7  Hill,  370 

Dudley  v.  Bolles,  24  Wend.,  465.  470  ......  5  Hill,  90,  92 

Duffy  v.  People.  1  Hill,  355  ..............      6  Hill.    80 

Duganp.  TJ.  §.,  3  Wheat.  172  .............  1  Denio.  373 

Duncan  v.  Stint,  5  Barn.  &  Aid.  702  .....  1  Denio,  630 

Duncan  v.  Thwaites,  3  Barn.  &  C.  556...      6  Hill.  296 
Duncan  p.  U.  S.,  7  Pet.  435  ..............      6  Hill,  529 

Dunham  v.  Dey,  15  Johns.  555.  568  ......      6  Hill,  473 

Dunham  v.  Heyden.  7  Johns.  381  .......      5  Hill,  430 

Dunham  v.  Simmons,  3  Hill,  609  .........  1  Denio,  434 

Dunkin  v.  Vandenbergh,  1  Paige,  623  ..      7  Hill,  186 
Dunne  v.  Ferguson,  1  Hayes,  542  ........  1  Denio,  555 

Duppa  v.  Mayo.l  Saund.  276.  n.  (1)  (2)  287. 

c,n.  (16)    .  .................  6  Hill,  32;  1  Denio,  518 

Durant  P.  _Durant,  1  _Hagg.  Ecc.  .  5»m  ^  ^  ^ 

Dusenbury  r.  Ellis,  3  Johns.  Cas.  70  .....  1  Denio,  480 
Dwight  v.  Brewster,  1  Pick.  50  ..........      7  Hill,  563 

Dyett  cpendleton 


E 

Earl  v.  Camp,  16  Wend.  567,  568  .........      7  Hill,    36 

Earl  v.  Peale,  1  Salk.  386  ;  10  Mod.  67....  1  Denio,  461 

Earl  of  Clanrickard's  case,  Hob.  277...-      6  Hill,  456 
East  India  Co.  P.  Pullen.  1  Str.690  ......      7  Hill,  557 

Easton  v.  Calendar,  11  Wend.  90  .....  1  Denio,  219,  540 

Eastwood  v.  Kenyon,  11  Adol.  &  E.  438.      5  Hill,  460 
Eaton  v.  Southby,  Willes.  136  ...........      6  Hill,  624 

Eaves  v.  Henderson.  17  Wend.  190  ......  1  Denio,  401 

Eccles  v.  Ballard,  2  McCord.  (S.  C.)  388..      7  Hill,  421 
Eddy  v.  Herrin.  17  Me.  338  ...............      5  Hill.  158 

Edge  v.  Strafford,  1  Cromp.  &  J.391  .....  1  Denio,   40 

Edgrecombe  v.  Rodd,  5  East,  294  .........      5  Hill,  253 

Edmondstone  v.  Thomson,  ISWend.  554     6  Hill,    11 
Edmonds  v.  Walter.  2  Chit.  291  ..........      5  Hill.  178 

Edwards  r.  Davis,  16  Johns.  283  .........      5  Hill,  309 

Edwards  r.  Dick,  4  Barn.  &  Aid.  212  ____      6  Hill,  493 

Edwards  v.  Farmer's  Fire  Ins.  &  L.  Co., 

21  Wend.  281.  467.  483,  486,  487  ........ 

..............  5  Hill.  50,  276  :  6  Hill.  68;  7  Hill.  257 

Edwards  t>.  Hetherington,  7  Dowl.  &  R. 

117  :  Ryan  &  M.  268  ..................      7  Hill,   89 

Edwards  p.  Jones,  7  Carr.  &  P.  633  ......      6  Hill,   96 

Edwards  r.  Russell,  21  Wend.  63  ......  1  Denio,  26,  187 

Egberts  P.  Wood.  3  Paige,  517  ...........      5  Hill,  314 

Ehel  v.  Smith.  3  Cat.  187  .................  1  Denio,  434 

Ehle  r.  Judson,  24  Wend.  97  .............      5  Hill.  309 

Ekins  v.  Tresham,  1  Lev.  102  ............      5  Hill,    70 

Ellis  v.  Chinnock,  7  Carr.  &P.  16»  .......      5  Hill,  475 

Ellis  v.  Ellis,  Comb.  482:  5  Mod.  368;  12 

Mod.  197:3Salk.l97;lLd.  Raym.  3441  Denio,  461 
Elsee  v.  Gatward,  5  T.  R.  143  ............      7  Hill,  569 

El  well  v.  Queen.  10  Wend.  519,  521-623..      6  Hill,   39 
Elwesp.  Maw,  3  East,  38  .................  1  Denio,  102 

Emerson  r.  Brigham,  10  Mass.  197  .......  1  Denio,  387 

Emerson  P.  Thompson.  16  Mass.  439  ....      5  Hill,  240 

English  P.  Burnell.  2  Wils.  258  ..........      6  Hill,  284 

Erwln  v.  Saunders,  1  Cow.  249  ..........  1  Deuto,  401 

Etheridge  r.  Osborn.  12  Wend.  399  .....  6  Hill,  420,  422 

Etheridge  r.  Osborn.  12  Wend.  529  ......      7  Hill,   56 

Evans  t?.  Drummond,  4  Esp.  89  .........  6  Hill.  451  453 

Evans  r.  Roberts,  5  Barn.  &  C.  829..  1  Denio,  554,688 


Falling  P.  Schenck.  3  Hill,  344 6  Hill,  637 

Fttlrchilil  P.  Case.  24  Wend.  383 6  Hill.  592 

Fairlw  P.  Corinth.  9  Vt.389 7  Hill.  408 

Fanning  r.  Trowbrldge.  0  Hill.  428  . .1  Denio,  82,  179 
Farmers'  Fire  Ins.  «  Loan  Co.  P.  Ed- 
wards, 28  Wend.  541 5  Hill,  278 ;  6  Hill,  68 

Farmers'  Ins.  &  L.  Co.  p.  Snyder.  16 

Wend.  481 6H111. 190;  7  Hill.  128 


Farmers'  &  Manuf.  Bank  p.  Haight,  3 

Hill,4«3 1  Denio,  377 

Farmers'  &  M.  Bank  p.  Rayner,  2  Hall, 

195 1  Denio,  452 

Farn  worth  p.  Pack  wood,  1  Holt,  209 7  Hill,  48 

Farnsworth  p.  Garrard.  1  Camp.  38...  5  Hill,  79 

Farrer  p.  Nightingal,  2  Esp.  639,  640 5  Hill,  115 

Farrington  v.  Baley,  21  Wend.  65 5  Hill.563, 565 

Farrington  p.  Suydam,  9  Wend.  430  ..  5  Hill,  558 
Farwell  p.  Worcester  R.  R.  Corp.,  4  Met. 

(Mass.)  49 6  Hill,  594 

Faulkner,  Matter  of.  4  Hill,  598,  602 1  Denio,  540 

Faunce  p.  Gray,  21  Pick.  243.  245 5  Hill,  240 

Featherstonehaugh  p.  Bradshaw,  3 

Wend.  134 '. 1  Denio,  41 

Fenn  p.  Harrison,  4  T.  R.  177 6  Hill,  338 

Fenton  p.  Browne,  14  Ves.  145 5  Hill,  69 

Ferguson,  Ex  parte,  6  Cow.  596 5  Hill.  398 

Ferguson  p.  Jones,  12  Wend.  241 5  Hill,  520 

Ferris  p.  Douglass,  20  Wend.  627 1  Denio.  653 

Ferris  p.  Paris,  10  Johns.  285 5  Hill,  395 

Fidler  p.  Delavan,  20  Wend.  67 

7  Hill,  127;  1  Denio,  358 

Field  p.  Park,  20  Johns.  140 1  Denio,  206 

Fink  p.  Hall.  8  Johns.  437 7  Hill,  78 

Finn  p.  Commonwealth,  5  Rand.  (Va.) 

701,708 5  Hill,  296 

Finnerty  p.  Tipper,  2  Camp.  72 6  Hill,  520 

Finymore  v.  Sanky,  Cro.  Eliz.  133 1  Denio,  439 

Fireman's  Ins.  Co.,  Ex  parU,  6  Hill,  243  6  Hill,  245 

Fitch,  Matter  of,  2  Wend.  298 5  Hill,  611 

Fitch  p.  Chapman,  10  Conn.  8 7  Hill.  379 

Fitch  p.  Miller.13  Wend.  66 1  Denio,  434 

Fitzherbert  p.  Mather,  1  T.  R.  12 5  Hill.  192 

Fletcher  p.  Auburn  &  S.  R.  R.  Co.,  25 

Wend.  462 5  Hill,  175 

Flower  p.  Garr,  20  Wend.  668 1  Denio,  140 

Folger  p.  Chase.  18  Pick.  63 1  Denio.  613 

Folkes  P.  Chad,  3  Doug.  340 7  Hill.  576 

Fonda  p.  Van  Home,  15  Wend.  631, 635.  7  Hill,  114 
Fontleroy  p.  Aylmer,  1  Ld.  Raym.,  239.  7  Hill,  127 

Foot  p.  Gumaer,  12  Wend.  195 6  Hill,  393 

Foot  p.  Morgan,  1  Hill,  654 1  Denio.  27. 187 

Ford  p.  Niles,  1  Hill,  300 5  Hill,  288 

Forsyth  p.  Ganson,  5  Wend.  558,  561....  5  Hill.  239 
Forth  p.  Stanton,  1  Saund.  211,  n.  (2)....  6  Hill,  32 

Forward  p.  Pittard,  1  T.  R.33 7  Hill,  566 

Fosdick  p.  Cornell,  1  Johns.  440 6  Hill,  606 

Foster's  case,  11  Co.  63 5  Hill,  226 

Foster  p.  Allanson.  2  T.  R.  482,  483 5  Hill,  490 

Fowler  p.  .Etna  Fire  Ins.  Co.,  6  Cow. 

673 5  Hill,  193 

Fowler  p.  ..Etna  Fire  Ins.  Co.,  7  Wend. 

270 5  Hill,  193:  7H111,  125 

Fowler  p.  Bebee,  9  Mass.  231 1  Denio,  579 

Fox  p.  Baker,  2  Wend.  244 6  Hill,  226 

Fox  P.  Reil,  3  Johns.  47 «  Hill,  305 

Fox  p.  Swan,Sty.482 7  Hill.  256 

Foxwist  p.  Tremaine.  2  Saund.  209,  b  ...  1  Denio.  671 

Franciap.  Joseph,  3  Edw.  Ch.  182 6  Hill,  98 

Franciscus  p.  Reigart,  4  Watts.  (Pa.)  98. 

113.119 6  Hill.  29 

Franklin's  case.  5  Co.  47 6  Hill.  486 

Franklin  P.  Osgood,  14  Johns.  527 7  Hill,  342 

Franklin  P.  Reeves.  Cas.  t.  Hardw.  118. .  7  Hill,  127 
Franklin  Ins.  Co.  p.  Jenkins,  3  Wend. 

130 8  Hill,  678 

Franklyn  p.  Reeve,  2  Str.  1023 7  Hill.  127 

Frary  p.  Dakin,  7  Johns.  75 6  Hill,  608;  7  Hill.  19 

Frey  P.  Leeper,  2  Dall.  131 6  Hill,  560 

Frisbey  p.  Thayer,  25  Wend.  396 

6  Hill.  385:  1  Denio.  196, 198 

Frisbie  p.  Lamed,  21  Wend.  450.  452 5  Hill.  449 

Frontin  r.  Small.  2  Ld.  Raym.  1418 ;  1 

Str.705 7Hill,  86 

Frye  P.  Ogle.  1  McA.  Ct.  Mart.  288 7  Hill,  99 

Fuller  p.  Acker,  1  Hill.  473 6  Hill,  436 

Fuller  p.  Hubbard.  6  Cow.  13 1  Denio.  60,  546 

Fuller  p.  Williams.  7  Cow.  53 1  Denio.  60 

Fulton  p.  Matthews.  15  Johns.  433 1  Denio.  118 

Fulton  Bank  P.  Beach,  1  Paige,  429 6  Hill,  226 

Furniss  P.  Hone,  8  Wend.  247 1  Denio,  673 

G 

Gage  P.  Kendall,  15  Wend.  840 1  Denio,  613 

Gahn  p.  Niemcewicz,  11  Wend.  312,  317.  1  Denio.  118 
Gainsford  p.  Carroll.  2  Barn.  &  C.  624.... 7  Hill.  70,  74 
Gainsford  p.  Griffith,  1  Saund.  68,  n.  (1).  6  Hill,  44 

Gale  p.  Reed.  8  East,  80 6  Hill.  678 

Gall  P.  Comber.  1  J.  B.  Moore.  279 ;  7 

Taunt.  668 6  Hill.  458 

Gallagerp.  Brunei,  6  Cow.  346  ... 6  Hill.  487 

Gallntlan  p.  Cunningham,  8  Cow.  361. 

370 7H111.  24 

Gambrell  r.  Earl  of  Falmouth,  5  Adol.  & 

E.408 6  Hill,  268 
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CITATIONS. 


Gardner  v.  Buckbee,  3  Cow.  120 6  Hill,  132 

Gardner  v.  Sheldon,  Vaughan,  269,  270.      6  Hill,  605 

Gardner  v.  Thomas,  U  Johns.  134 7  Hill,  100 

Garlock  v.  Dunkie,  22  Wend.  015 1  Denio,  661 

Garrett  r.  Teller,22  Wend.  844,  ?i 5  Hill,  612 

Garside  v.  Proprietors,  T.  &  M.  Nav.,  4 

T.  R.  581...  6  Hill,  161, 166 

Geary  v.  Physic,  5  Barn.  &  C.  234 6  Hill.  443 

Geddes  i\  Hawk,  10  Serg.  &  R.  (Pa.)  38.      6  Hill,  142 

Gee  r.  Lane,  15  East,  592 6  Hill,  501 

Gen.  Rules,  3  Barn.  &  Adol.  377 7  Hill,  164 

Gen.  Rules,  etc.,  1  Moore  &  S.  418 7  Hill.  164 

George  «.  Orcutt,  19  Wend.  647 1  Denio,  271 

George  v.  Surrey.  1  Moody  &  M.  516. .     6  Hill.  443 

Gerard  v.  Basse,  1  Ball.  119 6  Hill.  242 

Gibblehouse  v.  Stoug,  3  Rawle  (Pa.)  437 

7  Hill,  375.  376 

Gibbons  v.  Ogden,  9  Wheat.  188 5  Hill,  324,  354 

Gibson  v.  Colt,  1  Johns.  390 6  Hill.  338 

Gibson  v.  Courthope,  1  Dowl.  &  R.  205  1  Denio,   39 

Gibson  r.  Culver.  17   Wend.  305 

6  Hill,  167, 172  ;  1  Denio,  47 

Gibson  v.  Rogers,  Amb.  93 7  Hill,  350 

Gidney  v.  Blake,  11  Johns.  54 1  Denio,  428 

Gilbert  v.  Columbia  Turnpike  Co.,  3 

Johns.  Cas.  107 5  Hill,  104 

Gilbert  v.  Moody.  17  Wend.  358 6  Hill,  624 

Gilchrist  v.  Cunningham,  8  Wend.  641.      6  Hill,  221 

Gillet  v.  Maynard,  5  Johns.  85 5  Hill,  115 

Gilman  v.  Rives,  10  Pet.  299 6  Hill.  137, 142 

Gilmore  v.  Pope.  5  Mass.  491 6  Hill,  478 

Gilmore  v.  Shuter,  1  Freem.  466 ;  2  Lev. 

227 ;  2  Mod.  310 ;  1  Show.  17 ;  T.  Jones, 

108;  1  Vent.  330 5  Hill,  335 

Godin  v.  London  Assurance  Co.,  1  Burr. 

489,495;  1  W.  Bl.  103, 105. 5  Hill.  302 

Goldson  v.  Buck,  15  East,  372 5  Hill,  225 

Goodacre  v.  Breame,  Peake-ZV.  P.  174..     5  Hill,   90 

Goodrich  v.  Woolcott,  3  Cow.  231 1  Denio,  361 

Goodright  v.  White,  2  W.  Bl.  1010 1  Denio,  169 

Goodtitle  v.  Bailey,  2  Cowp.  597,  600  ..6  Hill,  192,  458 

Goodtitle  v.  Braham,  4  T.  R.  497 1  Denio.  344 

Goodtitle  v.  Meredith. 2  Maule&S.  5...      7  Hill,  350 
Gordon  v.  Hutchins,  1  Watts  &  S.  (Pa.) 

285,288 7H111.569 

Gould  v.  Root,  4  Hill,  554 5  Hill,  570 

Gourlay  v.  Hutton,  10  Wend.  595 6  Hill,  226 

Governor  of  Cast  Plate  Mf rs.  v.  Mere- 
dith, 4  T.  R.  796 1  Denio,  598 

Govett  v.  Radnidge,  3  East,  62 7  Hill,  102 

Grafton  Bank  v.  Flanders.  4  N.  H.  239, 

247,248 1  Denio,  479,  480 

Graham  v.  Pierson,  6  Hill,  347 6  Hill,  252 

Grant  v.  Vaughan.l  W.  Bl.  485 ;  3  Burr. 

1516...  6  Hill,  101, 102 

Graves  v.  Key,  3  Barn.  &  Adol.  313 7  Hill,  376 

Graves  v.  Morley,  3  Lev.  55 1  Denio,  439 

Graves  v.  Weld,  5  Barn.  &  Adol.  105....  1  Denio,  556 

Graves  v.  Woodbury.  4  Hill,  559 5  Hill,  569 

Gray  v.  Cookson,  16  East,  13,  20 6Hill,  40 

Gray  v.  Monongahela  Nav.  Co.,  2  Watts 

&S.  (Pa.)  156 5  Hill,  388 

Greele  v.  Parker.  5  Wend.  414,  418  ....5  Hill,  434,  436 

Green  r.  Beals.  2  Cai.  254 6  Hill,  242 

Green  v.  Burke,  23  Wend.  490-502 

5  Hill,  232,  592;  1  Denio,  578-580 

Green  v.  Hern,  2  Penn.  170 5  Hill,  592 

Greenvault  v.  Davis,  4  Hill,  643.... 5Hill,602 

Grellier  r.  Neale,  Peake,  Cas.  146 6  Hill,  305 

Gresill  v.  Hoddesden,  Yel.  143 1  Denio.  261 

Griffith  v.  Reed,  21  Wend..  502 5  Hill,  162 

Grover  v.  Wakeman,  11  Wend.  187 

...6 Hill, 439. 440,  441 
Guerreiro  v.  Peile.  3  Barn.  &  Aid.  616..     7  Hill.  136 

Guild-Hall  case,  1  Lev.  68, 69 5  Hill,  157 

Gunson  v.  Metz,  1  Barn.  &  C.  193 5  Hill,  234 

Gurney  v.  Langlands,5  Barn.  &  Aid.  330 

1  Denio,  344, 345 

Gwynne  v.  Murdock,  14  Ves.  488 5  Hill.  412 

Gyfford  v.  Woodgate,  11  East,  297 7  Hill,  121 

H 

Hackett  v.  Huson.  3  Wend.  249 1  Denio,  546 

Hadley  v.  Clarke,  8  T.  R. 259.  267 5  Hill.  594 

Haggerty  v.  Palmer,  6  Johns.  Ch.  437..  1  Denio,  573 

Hagsrerty  v.  Wilber.  16  Johns.  287 6  Hill,  599 

Haft's  case.  1  Mod.  76 ;  2  Keb.  846. 5  Hill.  124 

Hall  v.  Cecil.  6  Bing.  181.. 5  Hill.    88 

Hall  r.  Curzon,  9  Barn.  &  C.  646 5  Hill,  84,  90,  96 

Hall  r.  Rix,  3  Moore  &  P.  273 5  Hill,  88-91 

Hall  v.  Smith,  2  Bing.  156 1  Denio,  598 

Hallagan  r.  Golden.  1  Wend.  302 6  Hill,  225 

Hallet  v.  East  India  Co.,  2  Burr.  1120...      7  Hill,   31 

Hallett  v.  Wylie,  3  Johns.  44 7  Hill,  54,  55 

Haly  v.  Lane,  2  Atk.  181 6  Hill,  100 
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Hamilton  v.  Carroll.  1  Ir.  Eq.  R.  175 7  Hill  351 

Hainmon  v.  Huntley,  4  Cow.  493 5  Hill,  239,  240 

Harmaford  v.  Hunn,  2  Carr.  &  P.  148..  7  Hill  98 

Hanson  v.  Meyer.  6  East,  614 1  Denio!  52 

Hanford  v.  Artcher.  4  Hill.  271,  276 

6  Hill,  436,437;  1  Denio,  230 

Hanmer  v.  Wilsey,  17  Wend.  91  ...  .  6  Hill  11 
Hannah  v.  Dansby,2  Hill  (S.  C.),  466...  6  Hill'  3;n 

Harden  v.  Hardick.  2  Hill,  384 7  Hill!  197 

Harding  v.  Cooper,  1  Stark.  467 5  Hill  253 

Hardyman  v.  whitaker,  2  East,  572,  n. 

573 l  Denio,  232,  543 

Harker  v.  Corp.  of  N.  Y.,  17  Wend.  199.  6  Hill,  302 

Harland  v.  Bromley,  1  Stark.  455 1  Denio,  40 

Harman  v.  Fishar,  Cowp.  117, 125 5  Hill,  581 

Harpu.  Osgood,  2  Hill,  216 1  Denio,  229 

Harrington  v.  Brown,  7  Pick.  234 7  Hill,  42 

Harrington  v.  Higgins,  17  Wend.  376...  5  Hill,  115 

Harriott  v.  Van  Cott,  5  Hill,  285 7  Hill,  36 

Harris  v. ,  T.  Ray m.  23 5  Hill,  199 

Harris  v.  Huntbach,  1  Burr.  373 7  Hill,  118 

Harris  v.  James,  9  East,  82 5  Hill,  326 

Harris  v.  Ohio  Ins.  Co.,  5  Ham.  (Ohio) 

466,468  5Hill,303 

Harris  v.  Smith,  3  Serg.  &  R.  (Pa.)  20.. .  7  Hill,  127 

Harrison  v.  Harrison,  8  Ves.  186 6  Hill,  444 

Harrison  v.  Metcalfe,  Cro.  Jac.  442;  1 

Rol.  Abr.  672,  pi.  10 6  Hill,  24 

Harrison  v.  Mitf  ord,  2  Bulst.  229 5  Hill,  42 

Harrison  t\  Sawtel,  10  Johns.  242 5  Hill,  487 

Harrison  t\  Williamson,  2  Edw.  430,  438  5  Hill,  418 

Harrison  v.  Vallance,  1  Bing.  45 7  Hill,  375,  376 

Hart  v.  Alexander,  2  Mees.  &  W.  484 5  Hill,  452 

Hartr.  Seixas,  21  Wend.  40 6  Hill,  2«9 

Hart  v.  Windle,  15  La.  265 1  Denio,  372 

Hart  v.  Wright,  17  Wend.  267 1  Denio,  386,  387 

Hartfleld  v.  Roper,  21  Wend.  615,  619.... 

5Hill,283;  6  Hill,  593 

Hartford  Bank  v.  Barry,  17  Mass.  94 1  Denio,  613 

Hartness  v.  Thompson.  5  Johns.  160 7  Hill,  170 

Hart  well  v.  Bissell.  17  Johns.  128 1  Denio.  554 

Harvey  v.  Skillman,  22  Wend.  571. .. 

6  Hill,  387,  388,  391,  393;  1  Denio,  278 

Harvey  v.  Young,  Yel.  21  andn 5  Hill,  69 

Harwood  v.  Roberts,  5  Greenl.  (Me.)  441  6  Hill,  142 
Harwood  v.  Turberville,  6  Mod.  200. ...  5  Hill,  39,  42 

Hasbrouck  v.  Weaver,  10  Johns.  247 1  Denio,  434 

Hassinger  v.  Sonne,  5  Serg.  &  R.  (Pa.)  4.  5  Hill,  487 

Hastings  v.  Lusk,  22  Wend.  410 1  Denio,  43 

Hastings  v.  Palmer,  20  Wend.  225 5  Hill,  288 

Hatch  v.  Dennis,  1  Fairf.  (Me.)  244....  7  Hill,  375,  376 

Havens  v.  Huntington,  1  Cow.  387 1  Denio,  612 

Hawkins  v.  Ramsbottom,  6  Taunt,  179..  7  Hill,  170 

Hawley  v.  Bates,  19  Wend.  632 7  Hill,  157 

Hawley  v.  James,  16  Wend.  61 1  Denio,  57,  58 

Hawley  v.  James,  7  Paige,  213 7  Hill,  307 

Hayburn's  case,  2  Dall.  409,  410,  n 7  Hill.  23.  27 

Hayden  v.  Palmer,  2  Hill.  205 1  Denio,  536,  574 

Haydon  v.  Williams,  7  Bing.  163 

1  Denio.  249,  250 ;  7  Hill,  47 

Haynes  Ex  parte,  18  Wend.  611 5  Hill,  611 

Haywood  v.  Chestney,  13  Wend.  495,  496  5  Hill,  214 

Haworth  v.  Spraggs,  8  T.  R.  515 1  Denio,  671 

Heard  r.  Wadham,  1  East,  619,  627 1  Denio,  546 

Kearney  v.  Owen,  4  Blackf.  (Ind.)  337  ..  7  Hill.  115 
Heath  Ex  parte,  3  Hill,  42,  43,  47, 48,  52. 

5  Hill,  269,  621,  623,  624,  629 

Heath  v.  Commonwealth,  1  Rob.  (Va.) 

135 1  Denio,  309 

Heatherly  v.  Weston,  2  Wils.  232 6  Hill,  638 

Hebberd  v.  Delaplaine,  3  Hill.  187 1  Denio,  434 

Heckscher  v.  McCrea,  24  Wend.  304 1  Denio,  605 

Heermanoe  v.  Vernoy,  6  Johns.  5 1  Denio,  102 

Hendricks  v.  Commercial  Ins.  Co.,  8 

Johns.  1 5  Hill,  424 

Henly  v.  Mayor  of  Lyme,  5  Bing.  91 ....  6  H  ill,  296 
Henriques  v .  Dutch  West  India  Co.,  2 

Ld.  Raym.1534 6H111.  45 

Henry  v.  Bank  of  Salina,  5  Hill,  523 5  Hill,  550 

Henry  v.  Bishop,  2  Wend.  575 6  Hill,  305,  306 

Herkuner  Mfg.  &  H.  Co.  v.  Small,  21 

Wend.  273,  277 5  Hill,  80;  6  Hill,  420 

Herrick  v.  Carman,  10  Johns.  224 7  Hill,  422 

Herrick  v.  Carman.  12  Johns.  159,  161.  7  Hill,  420,  424 

Herrick  v.  Malin,  22  Wend.  388 1  Denio,  243 

Herrick  v.  Whitney,  15  Johns.  240 5  Hill,  477 

Hess  v.  Beekman,  11  Johns.  457 5  Hill,  62 

Hewlins  v.  Shippam,  5  Barn.  &  C.,  221..  6  Hill,  63 
Hewson  v.  Deygert,  8  Johns.  333 

5HIU.229;  6  Hill,  17 

Hey  wood  u.  Watson,  4  Bing.  496 6  Hill,  104, 106 

Hickmont's  case,  9  Co.  52 6  Hill,  139 

Hickok  v.  Coates,  2  Wend.  419 6  Hill,  420,  422 

Higbie  v.  Comstock,  1  Denio,  652 1  Denio,  655 

Higgin'scase,  6  Co.  45  b 1  Denio.  410 

High  v.  Wilson,  2  Johns.  46 6  Hill,  313 


CITATIONS. 
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Hill  Exparte,  3  Carr.  &  P.  225^  5  Hill.  247 

Hill  v.  Buckminster,  5  Pick.  391 5  Hill,  240 

Hill  v.  Lewis,  Skin.  410 - 7  Hill,  421 

ill  t>.  Miller,  5  Serg.  &  R.  (Pa.)  355,  357.      6  Hill,  284 

Hill  v .  Pilkington,  Cro.  Eliz.244 6  Hill,  510 

Hill  v.  Wade,  Cro.  Jac.  523 5  Hill,  39,   42 

Hinckley  v.  Emerson,  4Cow.  351 1  Denio,  498 

Hoag  v.  McGinnis,  22  Wend.  163 1  Denio,  465 


v.  Hobson,  1  Chit.  314  and  n... 


5  Hill,  499 
5  Hill,  565 


Hodgson  v.  Gascoigne,  5  Barn.  &  Aid.  88 

Hodgson  v.  Scarlett,  1  Barn.  &  Aid.  232. 1  Denio,   43 

Holder  v.  Tailor,  Bro wnl.  23 5  Hill,  259 

Holdipp  v.  Otway,  2  Saund.  108  n.  (3)...      5  Hill,   39 
Hollingworth  v.  Ascue,  Cro.  Eliz.  355, 

494  6  Hill,  136 

Hollister  v.  Nowlen,  19  Wend.  234,  247 

„  7  Hill,  296,  60 

Holmes" v.'Blogg,  8  Taunt.  508....  7  Hill,  112,  113,  115 
Holmes  v.  Holmes,  5  Binn.  (Pa.)  252  ....      6 Hill,  606 

Holmesv.  Seely.  17  Wend.  75 6Hill,  639 

Homer  v.  Thwing,  3  Pick.  492 5  Hill,  393 

Homes  v.  Smyth,  4  Shep.  (Me.)  177 6  Hill,  111 

Honours  &  Dignities,  12  Co.  81 6  Hill,  146 

Hooper  v.  Hooper,  McClel.  &  Y.  509....      6  Hill,  126 

Hooper  ».  Shepherd,  2  Str.  1089 1  Denio,  439 

Hoose  v.  Sherrill,  16  Wend.  33 5  Hill,  187 

Hord  v.  Lee,  4  Monroe,  36-38 5  Hill,  240 

Hornby  v.  Lacy,  6  Maule  &  S.,  166, 171, 

172  5  Hill,  459 

Homer  v.  Moor,  cited  in,  5  Burr.  2614 ..      6  Hill,  136 
Horton  ».  Hendershot,  1  Hill,  118, 120..      7  Hill,   36 

Hostler,  Am.  case  of,  Yelv.  66 5  Hill,   42 

Hotaillng  r.Osborn,  15  Johns,  119 1  Denio,  206 

Hough taling  v.  Lewis,  10  Johns.  297 1  Denio,  127 

House  of  Lords,  3  Bing.  193 6  Hill,  620 

Houston  v.  Moore,  3  Wheat.  433 6  Hill,  262 

How  v.  Kennett,  3  Adol.  &  E.  659 

7  Hill,  87  ;  1  Denio,   40 

Howard  v.  Hoey,  23  Wend.  350 1  Denio,  385 

Howard  v.  Mitchell,  14  Mass.  241 6  Hill,  125 

Howard  v.  Tremaine,  Carth.  265 ;  4  Mod. 

146;  1  Show.  363 7  Hill,  467 

Howe  v.  Goodrich,  18  Wend.  560 1  Denio,  637 

Howellr.  Babcock,  24  Wend.  488 1  Denio,  155 

Hoyt  v.  Oilman,  8  Mass.  336 5  Hill.  424 

Hoyt  v.  Hudson.  12  Johns.  207,  208 5  Hill,  595 

Hubley  v.  Keyser,  2  Penn.  Rep.  501 7  Hill,  434 

Huckvale  v.  Kendal.  3  Barn.  &  Aid.  137     5  Hill,  558 
Hudson  v.  Robinson,  4  Maule  &  S.  475, 

484 5  Hill,  91,  95 ;  1  Denio,  223 

Hudson  v.  Swift,  20  Johns.  24 1  Denio.  546 

Hughes  v.  Smith,  5  Johns.  168 6  Hill.  578 

Hughes  v.  Wheeler,  8  Cow.  77 

5  Hill,  451  ;1  Denio,  107 

Hullman  v.  Bennett,  5  Esp.  225 7  Hill,  539 

Hunt  v.  Cope,  1  Cowp.  242 7  Hill,  54,   55 

Hunt  v.  Van  Alstyne,  25  Wend.  605 5  Hill,  211 

Hunter  v.  Britts,  3  Camp.  455 6  Hill,  335 

Hurd  v.  West.  7  Cow.  752 7  Hill,  369,  370 

Hurtin  v.  Hopkins,  9  Johns.  36 1  Denio.  208 

Hussey  v.  Jacob,  Com.  4 6  Hill,  493 

Hutton  p.  Simpson,  2  Vern.  722 7  Hill,  350 

Hyde  v.  Trent  &  M.  Nav.  Co.,  5  T.  R.  389     6  Hill,  166 
Hyslop  P.  Clark.  14  Johns.  458 6  Hill.  439 


Idler.  Cooke,  2  Ld.Raym.1148 6  Hill,  605 

Ilott  p.  Wilkes,  3  Barn.  &  Aid.  308 1  Denio,  99 

Indiana  &  E.  T.  Co.  v.  Phillips,  2  Penn. 

184 5 Hill.387,  388 

Inman  v.  Foster,  8  Wend.  602 6  Hill,  521 

Innes  p.  Lansing,  7  Paige,  583 5  Hill,  314 

Irby  p.  Vining,  2  McCord.  (S.  C.)  379....  6  Hill,  596 
Irvin  v.  Turnpike  Co.,  2  Penn.  466  ...  5  Hill,  387 

Ivatr.  Finch,  1  Taunt.  141 7  Hill,  371 

Ivea  p.  Van  Epps,  22  Wend.  155, 157....  5  Hill,  78,  79 
Izon  v.  Gorton,  5  Ding.  N.  P.  501 

7  Hill.  89;  1  Denio.   89 


Jacks  v.  Bell,  3  Carr.  &  P.  316 8  Hill,  467,  46« 

Jackson  r.  Bailey,  2  Johns.  17 5  Hill.  296 

Jackson  r.  Blunshan,  3  Johns.  292 6  Hill,  606 

Jackson  v.  Blodget,  5  Cow.  202 6  Hill,  239 

Jackson  p.  Blodget,  16  Johns.  172,  179 

....    6  Hill,  192,  458 

Jackson  v.  Bradt,8CW.  100,174, 175 6  Hill,  63H 

Jackson  r.  Cairns,  20  Johns.  801 6  Hill,  194 

Jackaonw.  Chase,  2  Johns.  84 6  Hill,  472 

Jackson  p.  Clark.  4  Cow.  532 1  Denio,  683 

Jackson  r.  Crafta,  18  Johns.  110 6  Hill,   88 

Jackson  P.  Davenport.  18  Johns.  295,  302      7  Hill,  198 

Jackson  P.  Davis,  18  Johns.  7, 12 6  Hill,  276 

Jackson  p.  Dominick,  14  Johns.  435 7  Hill,  413 


Jackson  v.  Duchaire,  3  T.  R.  552  ...  6  Hill,    57 

Jackson  v.  Esty,  7  Wend.  148, 149...  7  Hill,  25,  26,  434 

Jackson  r.  Fish.  10  Johns.  456 6  Hill,  192 

Jackson  v.  Gardner,  8  Johns.  394 6  Hill,  457 

Jackson  r.  Gilchrist,  15  Johns.  89,  109, 

110,  111,  115,  201,  203 

6  Hill.  183, 184, 186,  189, 190,  191, 197, 198 

Jackson  v.  Garnsey,  3  Cow.  385 1  Denio.  683 

Jackson  v.  Griswold,  4  Hill,  522 5  Hill,  134, 135 

Jackson  v.  Hartwell,  8  Johns.  422...        1  Denio,  515 

Jackson  v.  Henry,  10  Johns.  185 5  Hill,  276,  277 

Jackson  v.  Keller.  18  Johns.  310..  ..        1  Denio,  683 

Jackson  v.  Kipp,  3  Wend.  230 7  Hill,  255 

Jackson  v.  Leggett,  7  Wend.  377 6  Hill,  533 

Jackson  v.  Leonard,  6  Wend.  534 6  Hill,  330.  333 

Jackson  v.  Mayo,  11  Mass.  147, 152 5  Hill,  615 

Jackson  v.  Myers,  11  Wend.  533,  537...  . 

5  Hill,  541;      6  Hill,  473 

Jackson  v.  Newton,  18  Johns.  355 7  Hill,  489 

Jackson  v.  Phillips,  9  Cow.  94 

5  Hill,  183:  6  Hill,  306  ;  1  Denio,  347 

Jackson  v.  Post,  15  Wend.  688,  594 6  Hill,  473 

Jackson  v.  Ramsey,  3  Cow.  75,  80 5  Hill,  587 

Jackson  v.  Rogers,  2  Show.  332 7  Hill,  569 

Jackson  v.  Schoonmaker,  2  Johns.  234         6  Hill,  189 

Jackson  v.  Schutz,  18  Johns.  174 7  Hill.  255,  257 

Jackson  v.  Sellick,  8  Johns.  270 6  Hill,  331 

Jackson  v.  Sharp,  9  Johns.  163 5  Hill,  166 

Jackson  v.  Shearman,  6  Johns.  19  7  Hill,  380 

Jackson  v.  Shepard,  7  Cow.  88 7  Hill,  25,  434 

Jackson  v.  Silvernail,  15  Johns.  278...  7  Hill,  255.  257 

Jackson  v.  Slater,  5  Wend.  295 5  Hill,  276 

Jackson  v.  Stiles,  1  Cow.  135 5  Hill,  518 

Jackson  v.  Van  Dusen,  5  Johns.  155. . .         5  Hill,  183 

Jackson  v.  Varick,  2  Wend.  294 6  Hill.  225 

Jackson  p.  Waldron,  13  Wend.  178,  204 

6  Hill,  604,  606  ;      7  Hill,  485 

Jackson  v.  Wendell,  5  Wend.  147 6  Hill,  457 

Jackson  v.  Williamson.  2  T.  R.  281 5  Hill,  561 

Jackson  v.  Wiseburn,  5  Wend.  136 

7  Hill,  157  ;  1  Denio,  681 

Jacobs  r.  Fyler,  3  Hill,  574 1  Denio,  211 

James  v.  Bennett,  10  Wend.  540 1  Denio.  57 

James  v.  Delavan,  7  Wend.  511.. .    7  Hill,  197, 521,  522 
James  v.  Richardson,  1  Eq.  Cas.  Abr. 

214 ;  3  Keb.  832 ;  2  Lev.  232 ;  Pol.  457  ; 

T.  Jones,  99 ;  T.  Raym.  330 ;  1  Vent. 

334 IDenio,  168 

J'Anson  v.  Stuart,  IT.  R.  748 IDenio.  364 

Jarmain  v.  Algar,  2  Carr.  &  P.  249 5  Hill,  486 

Jarvis  v.  Hathaway,  3  Johns.  180 1  Denio,  208 

Jefferies  v.  Sheppard,  3  Barn.  &  Aid.  696     5  Hill,  398 
Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  72 

5  Hill,  15, 190 

Jeffs  v.  Smith,  4  Taunt.  196 5  Hill,  506 

Jenkins  P.  Waldron,  11  Johns.  114 1  Denio,  591 

Jenner  v.  Joliffe,  6  Johns,  12 5  Hill,  592 

Jerome  ads.  Boeram,  1  Wend.  293 1  Denio,  683 

Jewett  v.  Palmer,  7  Johns.  Ch.  65 5  Hill,  164 

Jewett  v.  Warren.  12  Mass.  300 1  Denio,   51 

Johnson  v.  Bloodgood,  1  Johns.  Cas.  51     6  Hill,  239 

Johnson  v.  Gay,  6  Cow.  54 5  Hill.  375 

Johnson  v.  Gilbert,  4  Hill,  178 5  Hill,  460 

Johnson  p.  Jebb.  3  Burr.  1772, 1773 7  Hill,   31 

Johnson  p.  Mason,  1  Esp.  89 6  Hill,  306 

Johnson  v.  Miln,  14  Wend.  195 5  Hill,   66 

Johnson  v.  Moss.  20  Wend.  145,  146,  147. 

5  Hill,  266,  611 

Johnson  P.  Wygant,  11  Wend.  48 1  Denio,   60 

Jones  P.  Baker,  7  Cow.  445. ..  6  Hill.  673 ;     7  Hill,  107 

Jones  P.  Brewer,  4  Taunt.  46 6  Hill.  306 

Jones  u.  Clay.  1  Bos.  &  P.  191 

6  Hill,  467 ;  1  Denio,  439 

Jones  P.  Flint,  10  Adol.  &  E.  753 1  Denio,  554,  556 

Jones  v.  Gundrine,  3  Watts  &  S.  (Pa.) 

531,533 6  Hill,   29 

Jones  v.  Mitchell.  1  Sim.  &  St.  290 7  Hill.  355 

Jones  v.  Reed,  1  Johns.  Cas.  20 1  Denio,  159 

Jones  p.  Reynolds,  7  Carr.&  P.  335 1  Denio,   40 

Jonesp.  Ryde,  5  Taunt.  488 6  Hill,  341 

Jordaine  P.  Lashbrooke,  7  T.  R.  601,  609. 

.    7  Hill,  877 ;  1  Denio,   87 

Jose  P.  Mills,  2  Ld.  Raym.  890 7  Hill,  127 

Judges  of  Oneida  p.  People,  18  Wend.  79  1  Donio,  682 
Judson  v.  Wass,  11  Johns.  525,  527 5  Hill,  115 


Kane  r.  Gott,  24  Wend.  641,  659,  661 

Knno  r.  People,  8  Wend.  211 

Kiist.-n  P.  Flaw,  1  Moore  &  P.  30 

Ket-fhuver  P.  Commonwealth,  2  Penn. 

240 

Kolloggp.  Griffin,  17  Johns.  274 

Kemble  p.  Farrcn, «  Blng.  141 

Kemp  P.  Mackrill,  Sayers,  130 


5  Hill,  203 
1  Denio,  90 
1  Denio,  630 

5  Hill,  650 

5  Hill,  380 

1  Denio.  465 

1  Denio,  344 

21 


viii 


CITATIONS. 


Kempe  r.  Kempe,  1  Hagg.  Ecc.  532  ...  7  Hill,  241,  243 
Kempshall  v.  Burns,  4  Hill,  468  ........  5  Hill,  528,  542 

Kendrick  r.  Lomax,  2  Cromp.  &  J.  405..      5  Hill,  464 
Keneda  v.  Gardner.  4  Hill,  469  ......  ...      5  Hill,  279 

Kennebeck  Purchase  v.  Call,  1  Mass.  483, 

~ 


-  6  mil  331 

Kent  v.  Lowen,  1  Camp.  177  .............     7  Hill,  372 

Kent  r.  Walton,  7  Wend.  286..  6  Hill.  406  ;  7  Hill,  369 
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Weld  r.  Hornby.  7  East,  199 1  Denio,  536 

Welland  Canal  Co.  v.  Hathaway,8  Wend. 

480,483,  484 .5  Hill,  185;  6  Hill,  17 

Weller  v.  Baker,  2  Wils.  424 1  Denio,  256 

Wells  v.  Feeter,  5  Wend.  133.: 1  Deuio,  636 

Wells  v.  Girling,  8  Taunt.  737 1  Denio,  108 

Wendell  v.  People,  8  Wend.  189 6  Hill.  458 

Wennall  v.  Abney,  3  Bos.  &  P.  249,  n...      5  Hill,  309 

West  v.  Emmons,  5  Johns.  179 1  Denio,   60 

West  v.  Stanley,  1  Hill,  69 1  Denio,  434 

Westbourne  v.  Mordant,  Cro.  Eliz.  191 . 

1  Denio,  261,  262 

Westervelt  v.  People,  20  Wend.  416. ..          7  Hill,  150 
Westlake  v.  DeGraw,  25  Wend.  669,  672. 

7  Hill,  56,  88,  90 

Weston's  case,  Dyer,  347 5  Hill.  226 

Wetzell  v.  Buzzard.  11  Wheat.  309 

7  Hill,  47 ;  1  Denio.  249 

Whalingr.  Shales,  20  Wend.  673 7  Hill,  157 

Whalley  v.  Wray,  3  Esp.  74 7  Hill.   48 

Wheaton  v.  Fellows,  23  Wend.  375 

5  Hill,  329  ;  6  Hill,  591 

Wheeler  v.  Hambright,  9  Serg.  &  R. 

(Pa.)  396 5  Hill,   592 

Wheeler  v.  Wheeler,  9  Cow.  34 6  Hill,  239 

Wheelwright  t>.  Wheelwright,2  Mass.  447     5  Hill,  586 

Whelpdale's  case.  5  Co.  119,  a 6  Hill,  138  140, 

Whipple  v.  Foot,  2  Johns.  418 1  Denio,  554 

Whiskard  v.  Wilder,  1  Burr.  330 6  Hill.  648 

Whitaker  v.  Brown,  8  Wend.  490 

6  Hill,  406;  7  Hill,  369,  370,  376 

Whitaker  v.  Brown,  16  Wend.  505 

6  Hill,  119:1  Denio,  406 

Whitaker  v.  Summer,  20  Pick.  399,  405..      6  Hill,  486 

Whitcher  v.  Hall,5  Barn.  &  C.  269 5  Hill,  641 

Whiteu.Cole,  24  Wend.  116 7  Hill,    59 

White  v.  Cuyler,  6  T.  R.  176 7  Hill,  118 

White  v.  Everset,  1  Vt.  181, 182 5  Hill,  541 

White  v.  Kibling,  11  Johns.  128 5  Hill.  296 

White  v.  Osborn.  21  Wend.  72 6  Hill,  462 

White  v.  Smith,  4  Hill,  166 7  Hill,  197 

Whitefleldv.  Longfellow,13Me.l46....5  Hill,  157, 158 
Whiteheadv.  Clifford.  5  Taunt.  518.. ..1  Denio,  39,  40 

Whiteman  v.  Hawkins,  3  Bulst.  303 7  Hill.  127 

Whiting  v.  Dudley,  19  Wend.  373.. ..6  Hill,  45,  47,  343 

Whitney  v.  Cooper.  1  Hill,  629 1  Denio.  657 

Whitney  v.  Crim,  1  Hill.  61 1  Denio,  434 

Whitney  r.  Crosby,  3  Cai.  89 1  Denio,  428 

Whitney  v.  Groot,  24  Wend.  82 6  Hill.  544 

Whitney  v.  Spencer,  4  Cow.  39 1  Denio,  571 

Whittingham  v.  Thornburgh,  2  Vern.  206  5  Hill,  423 

Whittington,  4  Monroe,  173.174 6  Hill,  309 

Whitwell  v.  Vincent,  4  Pick.  449 1  Denio,  573 

Wickham  v.  Freeman,  12  Johns.  183... 6  Hill,  331,  539 
Wick  ware  v.  Bryan,  ll  Wend.  545 

6  Hill,  622 ;  1  Denio,  591 

Wiggin  v.Mayor  of  N.  Y.,  9  Paige,  16,  24 

I 7  Hill,    25 

Wilbraham  v.  Snow,  2  Saund.  47  n.  (1).. 

...5 Hill,  462:     6  Hill,  588 

Wilbur  v.  Selden.  6  Cow.  162 5  Hill,  296 

Wilcox  v.  Fitch,  20  Johns.  472 1  Denio,  422 

Wilcoxv.  Smith,5  Wend.  231 5  Hill,  630 


CITATIONS. 


Wilder  r.  Keeler,  3  Paige.  167 5  Hill,  313 

Wilkes  v.  Lion.  2  Cow.  333,  355,  389,  393, 

394,396,  397 ...6  Hill,  603,    604,606,607 

Wilkinson  v.  Johnson,  4  Hill.  46 7  Hill,  155 

Wilkinson  v.  Leland,  2  Pet.  627, 657 5  Hill,  364 

Wilkinson  c.  Meyer,  2  Ld.  Raym.  1350..      5  Hill,  336 

Wilkinson  v.  Nicklin.  2  Dall.396 1  Denio,  612 

William  v.  Gwyn,  2  Saund.  45,  n 6  Hill,  638 

Williams  t'.  Bacon.  10  Wend.  636 1  Denio.  667 

Williams  r.  Holland,  6Carr.  &  P.  23 

6  Hill,  593:  1  Denio,  99 

Williams  r.  McFall,  2  Sergr.  &  R.  (Pa.)  280     5  Hill,   94 

Williams  v.  Matthews,  3  Cow.  252 

7  Hill,  369 ;  1  Denio,  612,  614 

Williams  v.  Paschall,  3  Yeates,  (Pa.)  564     7  Hill,  334 

Williams  v.  Peyton,  4  Wheat.  77 7  Hill,  25,  434 

Williams  v.  Terboss,  2  Wend.  148 6  Hill,  499 

Williams  v.  Williams,  4  Dessaus.  (S.  C.), 

183  7  Hill,  221 

Williams  v.  Woodard,  7  Wend.  250 6  Hill,  638 

Williams  r.  Wright  1  Wend.  277 6  Hill,    79 

Williams  r.  Johnson,  1  Barn.  &  C.  146 

1  Denio,  479,  482 

Willings  i'.  Consequa,  1  Pet.  C.  C.  301...     5  Hill,   94 

Willis  r.  Green.  10  Wend.  516 5  Hill,  233 

Willis  r.  Twambly,  13  Mass.204 7  Hill,  114 

Willoughby  ».  Carleton,  9  Johns.  136. ..  6  Hill,  306 
Willoughby  v.  Comstock.  3  Hill,  389...  1  Denio,  15 
Willoughby  v.  Jenks,  20  Wend.  96,99, 

100 BHill,   45 

Willoughby  v.  Swinton,  6  East.  550 5  Hill,    44 

Wilmarth  v.  Babcock,  2  Hill.  194, 196.... 

...5  Hill,  80;     6 Hill,  420 
Wilson  r.  Barthrop,  2  Mees.  &  W.  863...  1  Denio,  481 

Wilson  r.  Ducket,  3  Burr.  1361 5  Hill,  424 

Wilson  r.  Hiret,4  Barn.  &  Adol.  760 5  Hill.    93 

Wilson  v.  Kearse,  Peake  Add.  Cas.  196..      7  Hill,  114 

Wilson  r.  Kirkland,  5  Hill,  182 1  Denio,  347 

Wilson  r.  Mackreth,  3  Burr.  1824 5  Hill,  180, 181 

Wilson  r.  Martin,  1  Denio.  602 1  Denio,  608 


Wilson  v.  Smith,  10  Wend.  324,  327.5  Hill,  177, 179, 180 

Wilson  v.  Wetmore,  1  Hill,  216 6  Hill,  73 

Winchester's  case,  3  Co.  4 7  Hill,  406 

Woglam  v.  Cowperthwaite,  2  Dall.  68  6  Hill,  559 
Wood  v.  Colvin.  2  Hill,  566.. 5  Hill,  246,  275 ;  6  Hill,  17 
Wood  v,  Jackson,  8  Wend.  9,  24,  25, 35  6  Hill,  125, 132 
Wood  v.  Jefferson  Co.  Bank,  9  Cow.  206  5  Hill,  464 
Wood  v.  New  England  Marine  Ins.  Co., 

14  Mass.  31 7  Hill,  327 

Woodruff  v.  Merchants'  Bank  of  N.  Y., 

25  Wend.  674,  675.... 6  Hill,  176 

Woolf  v.  Beard,8  Carr.  &  P.  373 1  Denio,  99 

Woolley  v.  Cobbe,  1  Burr.  244 6  Hill,  630 

Woolley  v.  Watling,  7  Carr.  &  P.  610.. .. 

- .-.7  Hill,  87:1  Denio,  40 

Woolwick  v.  Forest.1  Pen.  (N.  J.)  115...  6  Hill,  477 

Worsleyv.  Wood.  6  T.  R.  710 5  Hill,  190 

Wright  v.  Butler,  6  Wend.  284 6  Hill,  125 

Wright  v.  Johnson,  8  Wend.  512 6  Hill.  542 

Wright  v.  Wakeford,  4  Taunt,  220 6  Hill,  305 

Wright  v.  Williams,  5 Cow.  501,  502.... 6  Hill,  284,  290 

Wright  r.  Williams,  2  Wend.  632 6  Hill,  354 

Wren  v.  Kirton,  11  Ves.  378 7  Hill,  135 


Yarger  v.  Hannah,  6  Hill,  631 1  Denio.  508 

Yarnold  v.  Wallis,  4  Younge  &  C.  160..      7  Hill,  350 

Yates  v.  Foot,  12  Johns.  1 1  Denio,  560 

Yates  v.  Joyce,  11  Johns.  136 1  Denio,  336 

York  v.  Blott,  5  Maule  &  S.  71 5  Hill.  86,  89,  90.  95 

You!  v.  Harbottle,  Peake,  49 6  Hill,  588 

Young  v.  Adams,  6  Mass.  182 6  Hill.  341 

Young  v.  Bairner,  1  Esp.  103 5  Hill,  91,  92,95 

Young  v.  Black,  7  Cranch,  565 6  Hill,  125 

Young  tJ.  King,  3  T.  R.,  105. 106 1  Denio,    90 

Young  v.  Rummell.   2  Hill.  478,  481,  5 

Hill,  60 6  Hill,  41, 131 ;  1  Denio,  434 

Young  v.  Tustin,  4  Blackf.  (Ind.)  277....      7  Hill,  217 


ACTS  OF  LEGISLATURE  CITED. 


Act  of  Jan.  27, 1710 6  Hill,  200,  202 

Col.  Act  of  Sept.  1, 1744 6  Hill,    78 

Act  of  Feb.  16, 1771 7  Hill,  492 

Act  of  Feb.  8, 1787 5  Hill,  532 

Act  of  April  13, 1787 1  Denio,   67 

Act  of  May  26, 1790 1  Denio,  377 

Act  of  March  16, 1802,  sees.  11, 12 5  Hill,    19 

Act  of  April  14, 1802,  sees.  1.  3 7  Hill,  57, 138, 140 

Act  of  April  12,  1808.  sec.  5 5  Hill,   25 

Actof  Jan.  11,1812 5  Hill,   25 

Act  of  Jan.20, 1813,  sec.  5 5  Hill,   25 


Actof  Jan.  29, 1813,  sec.  7 5  Hill,   25 

Actof  April  5, 1813 1  Denio.  395,  397 

Act  of  Dec.  14,  1814,  sec.  1 5  Hill,    25 

Act  of  March  3, 1815 5  Hill,   26 

Act  of  March  22, 1816,  ch.  32,  sec.  2.... 7  Hill,  138, 140 

Act  of  1823 6  Hill,  516 

Act  April  21,1825 5  Hill,  223 

Act  of  May  24, 1828,  ch.  106,  sec.  2 7  Hill,  138, 140 

Act  of  March  2,  1833,  sec.  5 5  Hill,    19 

Act  of  1844,  p.  503,  sec.  48 1  Denio.  651 


LA  WS  OF  N.    Y.    CITED. 


Laws  of  1807,  p.  125 7  Hill,    13 

Laws  of  1810,  p.  57,  sec.  1 6  Hill,  409 

Laws  of  1813,  p.  397.  sec.  19 7  Hill.    79 

Laws  of  1814,  p.  128 6  Hill,  417 

Laws  of  1815,  p.  103 6  Hill,  417 

Laws  of  1816,  p.  77,113-115 7  Hill.  13.    15,26.28 

Laws  of  1818,  p.  79,  sec.  1 6  Hill,  632,  (533 

Lnrt  Of  1818,  p.  96 7  Hill,    13 

Laws  of  1818,p.  144,  ch.  162 7  Hill,    82 

Laws  of  1818,  p.  278,  sec.  4 5  Hill.  554 

I«WS  of  1819,  p.  74 5  Hill,  415 

Laws  of  1821,  p.  64 7  Hill,    82 

Laws  of  1821.  p.  175 ..  1  Denio.  173 

Laws  of  1821,  p.183... 1  Denio,  618 

Laws  of  1X22,  p.  226.  sees.  3,  7 6  Hill.  632,  ftB 

Laws  of  1823.  p.  128.  sees.  4,  5,  9 6  Hill,  516 

Laws  of  1X23,  pp.  130, 131,  sees.  6,  9 6  Hill,  517 

Laws  of  1823,  p.  390.  sees.  10, 14 7  Hill.  270,  273 

Law- ..i  1--1.  p. M, MO.  18         7  Hill.     7'.' 

Laws  of  1825.  p.  54.  sees.  2,  3 6  Hill,  273 

LftWS  of  1825,  p.  373 7HH1.270 

Laws  of  1825,  p.  448,  sec.  2 6  Hill,  574 

Laws  of  1826.  p.  34 1  Denio,  394 

Laws  of  1826.  p.  86 ..  1  Denio,  174 

IfWMOt  1826,  p.180 6Hill,4«9 

I.aw-,,,1  l-:>,  p.  .'4.  S.T.  17 5  Hill,  227 

Laws  of  1828,  p.  141.  sec.  5 6  Hill,    89 

Laws  of  1K28,  p.  145,  sec.  24...  6  Hill.  415 

Laws  ol  1828,  p.  153 6  Hill,  «17 

Laws  of  1828,  p.  154. 'sees.  4-10...  6  Hill.  HIM 

Lawsof  1828.  pp.  447.  448..  :,  Hill.  l£l 

Lawsof  1829,  p.  167.  aec«.22,  27..\  7  Hill,  278 

lAWI Of  1829.  p.  239 6Hill,470 

Lawsof  1H29,  p. 330 6  Hill,  491 

Law*  of  1829,  p.  390,  sec.  1...  7  Hill.  Ml 

Laws  of  1829,  p.  398 6  Hill,  618 


Laws  of  1819,  p.  565,  ch.  373 5  Hill.   30 

Laws  of  1830.  p.  64,  sec.  2 6  Hill,   52 

Laws  of  1830,  p.  126.  sec.  7 7  Hill,  24,29 

Laws  of  1830,  p.  352,  sec.  24 5  Hill,  100 

Laws  of  1830,  p.  385,  sec.  7 1  Denio,  220 

Laws  of  1830,  pp.  412,  413,  sees.  1.4 7  Hill,  526 

Lawsof  1831,  p.  396,  sees.  1,2 

5  Hill.  187,  606, :  7  Hill,  184,  680;  1  Denio.  176,  267 

Lawsof  1831,  p.  398 5  Hill,  608 

Laws  Of  1831.  p.  403 6  Hill.  313 

Laws  of  1831.  p.  403,  sees.  30,  31,  33 6  Hill,  187 

Laws  of  1831,  p.  404,  sec.  35 1  Denio,  185 

Laws  of  1832,  p.  26 6  Hill,  301 

Lawsof  1832,  p.  181 7  Hill,  528 

Laws  of  1832,  p.  189,  sec.  4 6  Hill,  297 

Lawsof  IKK,  p.  303.  sec.  31 5  Hill,  211 

Lawsof  ISC,  p.  319.  sec.  67 5  Hill.  210 

Lawsof  1832,  p.  408 5  Hill,  224 

Laws  of  1832.  pp.  417,  502,  517 7  Hill,    16 

Lawsof  1832,  p.  480 6  Hill,  464 

Lawsof  1S32,  p.  489 1  Denio,  655 

Laws  of  1833,  p.  11,  sec.  9 7  Hill.   43 

Lawsof  1K33,  p.  402 1  Denio,  582 

Laws  of  1833,  p.  403,  sec.  8 1  Denio,  164 

Laws  of  1H33,  p.  439 ...      7  Hill.    16 

Laws  of  1833.  p.  465,  sec.  7 7  Hill.    16 

Lawsof  1833,  p.  484 6  Hill.  530 

Laws  of  ISO,  p.  502.  sees.  7,  8 1  Deulo.  624 

Laws  of  1834,  p.  79 1  Denio.  174 

Lawsof  1834.  p.  94,  sees.  12,  14 6  Hill.  B21,  (527 

Laws  of  1834,  p.  94,  IH.secs.  14,76 6  Hill,  «20,  626 

Laws  of  1S*4,  p.  869,  sec.  14 6  Hill,  672 

Laws  of  1834,  p.  481,  sec.  28. ...  5  Hill,  210 

Laws  of  1834,  p.  544,  sec.  12 6  Hill,  2«5 

Laws  of  1835,  p.  36. . .                                . .  1  Denio,    68 
LftWB  Of  1835.  p.  171 6  Hill.  517 
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CITATIONS. 


Laws  of  1835.  p.  210,  sees.  1,  2..1  Denio,  244 ;  7  Hill.  94 

Laws  of  1835,  p.  248 1  Denio.  655 

Luu-sof  Kio,  p.  IWJ,  sec. 2*.. 7  Hill,    K 

Laws  of  1836,  p.  43,  sec.  3 6  Hill,  477 

Laws  of  l.SHi,  p.  44 --       7  Hill,    Ml 

Laws  of  1836,  p.  78 6  Hill,  464 

Laws  of  1836.  p.  177 6  Hill.  477 ;  7  Hill,  SO 

Laws  of  1836,  p.  314,  sec.  1 7  Hill,  125 

Laws  of  1836,  pp.  493,  499,  sec.  11 5  Hill,  175 

Laws  of  1836,  pp.  679,  801 1  Denio,    68 

Laws  of  1836.  p.  767 7  Hill,  155 

Laws  of  1836.  p.  793,  sec.  2 7  Hill,  178 

Laws  of  1836,  p.  794,  sec.  2 5  Hill,  508 

Laws  of  1837,  p.  72,  sec.  1 1  Denio.  107 

Laws  of  1837,  p.  121.  sees.  30,  33 7  Hill,  433 

Laws  of  1837,  p.  129 7  Hill,  441 

Laws  of  1837,  p.  437,  sec.  2 5  Hill,  210,  211 

Laws  of  1837.  p.  441 5  Hill,  132,  143 

Laws  of  1837,  p.  445 1  Denio,  421 

Laws  Of  1837,  p.  445,  sees.  9, 10 6  Hill,  626 

Laws  of  1837,  p.  486 7  Hill,  409 

Laws  of  1837,  pp.  486,  487,  sees.  2-6 

5  Hill,  524, 538, 

610 ;  6  Hill,  224 ;  7  Hill.  392,  395,  397 ;  1  Denio,  322 

Laws  of  1837,  p.  535;  sees.  63,  64 5  Hill,  503,  504 

Laws  of  1837.  p.  638,  sec.  3 6  Hill,  415,  442 

Laws  of  1837,  p.  540 7  Hill,  150 

Laws  of  1838,  p.  76,  sees.  1, 10,  11 6  Hill,   37 

I«W8  of  1838,  p.  232,  sees.  1, 2.1  Denio,  458 ;  7  Hill.    78 

Laws  of  1838,  p.  243 5  Hill,  462 

Laws  of  1838,  p.  249,  sec.  18 6  Hill,  371 

Laws  of  1838,  p.  250,  sec.  21 1  Denio,  522 

Laws  of  1838,  p.  314,  sec.  1 6  Hill.  245,  464 

Laws  of  1839,  p.  182 7  Hill,    13 


Laws  of  1839,  p.  316 7  Hill.  158 

Laws  of  1839,  p.  326 1  Denio,  205 

Laws  of  1839,  p.  340,  sec.  1 6  Hill,  403 

Laws  of  1840,  p.  120,  sec.  1 1  Denio,  17T 

Laws  of  1840,  p.  120.  ch.  165 6  Hill,  187 

Laws  of  1840,  p.  187,sec.  1 1  Denio,  45» 

Laws  of  1840,  p.  274,  sec.  10 7  Hill,   26 

Laws  of  1840,  p.  296 1  Denio,  443 

Laws  of  1840,  ch.  317,sec.  1 1  Denio,  50a 

Laws  of  1840.  pp.  327,330 5  Hill.  556 

Laws  of  1840.  p.  328,  330 5  Hill,  613;  6  Hill,  397 

Laws  of  1840.  p.  329,330 6  Hill,  496.  512 

Laws  of  1840,  p.  332,  sec.  12 5  Hill,  508 

Laws  of  1840.  p.  333,  sec.  14 6  Hill,    11 

Laws  of  1840,  p.  333,  sec.  17 5  Hill,  612 

Laws  of  1840,  p.  334,  sec.  34 ..1  Denio,  571 

Laws  of  1841,  p.  137 5  Hill,  101 

Laws  of  1841,  p.  205 1  Denio,   6» 

Laws  of  1841,  p.  244,  sec.  40 1  Denio.  147 

Laws  of  1842,  p.  109 7  Hill,  194 

Laws  of  1842,  p.  125,  sec.  15 5  Hill,  622 

Laws  of  1842,  p.  148 7  Hill,  172 

Laws  of  1842,  p.  184 1  Denio,  64» 

Laws  of  1842,  p.  193,  sec.  1 1  Denio,  129,462 

Laws  of  1842,  p.  193,  ch.  157,  sec.  2 6  Hill.  645- 

Lawsof  1842,  p.  227 1  Denio.  443 

Laws  of  1842,  p.  283 1  Denio,  147 

Laws  of  1842,  p.  292 7  Hill,   52 

Laws  of  1843,  p.  63 7  Hill,    82 

Laws  of  1843,  p.  222,  sees.  1,  2 7  Hill,    80 

Lawsof  1843,  p.  242 6  Hill,  399 

Lawsof  1843,  p.  290, sec.  1 1  Denio,  649' 

Laws  of  1844,  p.  413 1  Denio,    68 

Laws  of  1844,  p.  490,  sees.  1,  2 1  Denio,  649- 


REVISED   LAWS    CITED. 


1  R.  L.  78, 1  Denio,  553 

1  R.  L.99,  sec.  9,  ed.  of  1801 6  Hill,  283 

1  R.  L.  107 6  Hill,  196 

1R.  L.114 6  Hill,    80 

1R.  L.  143 6H111,    74 

1R.  L.  154 6  Hill,    80 

1  R.  L.  181, 182 6  Hill,  193 

1  R.  L.  183,  sec.  23 5  Hill,  611 

1  R.  L.  185,  sec.  3 6  Hill,  636 

1R.  L.  186 1  Denio,  422 

1  R.  L.  222..  1  Denio,  173 

1  R.  L.  338,  sees.  11,  12 7  Hill,    82 

1R.  L.  345,  sec.  10 1  Denio,  662 

1  R.  L.  345,  sec.  11 7  Hill,  521 

1  R.  L.  369 7  Hill,  492 

1  R.  L.  373.  pp.  373,  374 5  Hill,  276 

1  R.  L.  387,  sec.  1 6  Hill,  633 

1  R.  L.  388,  sees.  2,  3 6  Hill,  633 

1  R.  L.  437,  sec.  12 6Hill,384 


1  R.  L.  438,  sec.  17 6  Hill,  498- 

1  R.  L.  444,  sec.  31 7  Hill,  87 ;  1  Denio,  41 

1  R.  L.  505,  sec.  13 6  Hill,  15ft 

2R.  L.  sec.  182 7  Hill,    14 

2  R.  L.  262,  sec.  6 1  Denio,   67 

2R.  L.  342 7  Hill.    1» 

2  R.  L.  370.  sec.  85 5  Hill,  415 

2  R.  L.  381,  sees.  105,106 5  Hill,  415 

2  R.  L.  402,  sees.  159, 160 7  Hill,   82 

2  R.  L.407,  sec.  175 1  Denio,  599 

2  R.  L.  408,  sec.  177 7  Hill.    14 

2  R.  L.  409,  sec.  178 7  Hill,  14.  15, 175 

2  R.  L.  409,  411,  sec.  178 7  Hill,    21 

2  R.  L.  413,  sec.  178 7  Hill,    15- 

2  R.  L.  420,  sec.  186 7  Hill,    15- 

2  R.  L.  422,  sec.  188 7  Hill,    15 

2R.  L.  504.  507 6  Hill,    78 

2  R.  L.  App.  5 6  Hill,  197 


REVISED   STATUTES   CITED. 


1  R.  8. 35,  sec.  4,  2d  ed 6  Hill,   61 

1  R.  S.  122,  sec.  34 1  Denio,  649-651 

1  H.  S.  122,  sec.  38 6  Hill,   53 

1  R.  S.  123,  sec.  44 6  Hill.    54 

1  R.  S.  124,  sec.  49 6  Hill,  52,  53 

1  R.  8. 124,  sees.  50-66 5  Hill,  626.  629 

1  R.  S.  126,  sec.  1 1  Denio,  649 

1R.S.  128,  sec.8 6  Hill,   52 

1  R.  8. 138,  sees.  50,  51 5  Hill,  622 

1R.  8.162 6  Hill,  618 

1  R.  S.  172,  sec.  5 6  Hill,   99 

1  R.  8.  206,  sec.  16,  2d  ed 6  Hill,  363 

1  R.  S.  211,  sec.  50,  2d  ed 6  Hill,  360 

1  R.  S.  212,  sees.  53,  55 6  Hill,  360 

1  R.  S.  213, 6  Hill.  360 

1  R.  8.  311,  sec.  34 7  Hill,   52 

1  R.  S.  315,  sec.  13 7  Hill.   52 

1  R.  S.  330,  sec.  1,  2d  ed 6  Hill.   60 

1R.  8.337 1  Denio,  512 

1  R.  S.  339.  sec.  1 1  Denio,  649 

1R.  8.340,  sec.  5,  sub.  4 1  Denio,  513 

1  R.  S.  340,  sec.  35,  2d  ed 6  Hill,    60 

1  R.  8.  340,  sec.  36 1  Denio,  649 

1  R.  S.  341,  sec.  38 6  Hill,   60 

1  R.  S.  342,  sec.  2 6  Hill,   60 

1R.  S.  343, 7  Hill,  296 

1  R.  8.345,  sec.  11 1  Denio,  649 

1  R.  S.  346,  sec.  19 1  Denio,  236 

1  R.  S.  346,  sec.  21 7  Hill,   36 

1  R.  S.  347,  sec.  31 1  Denio,  649 

1  R.  8.  348,  sec.  34 1  Denio,  649 

1  R.  8.  349,  sec.  2 1  Denio,  513 

1  R.  S.  350,  sees.  1-5,  2d  ed 6  Hill,  59,  60 

1  R.  S.  353,  sec.  22 6  Hill,   60 
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1  R.  S.  355.  art.  5 6  Hill,  465- 

1  R.  S.  366,  sec.  4 6  Hill,  245 

1  R.  S.  369,  370,  sees.  35,  42 6  Hill,  156 

1R.  8.372,  sec.  53 6  Hill.  156 

1  R.  S.  379-381,  sees.  72-82 6  Hill,    62 

1  R.  S.  385,  sec.  3 6  Hill,  245 

1  R.  S.  387,  sees.  1,  2..  7  Hill,  270, 281, 286 ;  1  Denio.  554 

1R.  8.392,  ..  7  Hill,  266,  281,  »• 

1  R.  S.  398,  sec.  6 1  Denio,  23ft 

1  R.  S.  401,  sec.  16 1  Denio,  238 

1  R.  S.  414,  sec.  1 7  Hill,  264,  266,  288 

1R.  8.415, 7  Hill,  268 

1  R.  S.  467.  sees.  31-33 6  Hill,   6O 

1  R.  S.  470-488,  arts.  3-« 1  Denio,  650 

1  R.  S.  478,  sec. 63 6  Hill,  647 ;  1  Denio,  220 

1  R.  S.  480,  sec.  71 1  Denio,  221 

1  R.  8.  480,  sec.  74 6  Hill,  647 

1  R.  S.  482,  sees.  76,  79 1  Denio.  218 

1  R.  S.  483,  sec.  82 1  Denio,  221 

1R.  S.  486,  sec.  100 1  Denio.  231 

1  R.  S.  487,  sec.  124,  2d  ed 1  Denio,  14T 

1  R.  S.  500-526  ...          1  Denio,  515 

1R.  8.  501,  6  Hill,  61& 

1R.  8.  502,  sec.  4...     6  Hill,  464 

1  R.  S.  509,  sec.  54,  2d  ed 5  Hill,  217 

1R.  8.520,  sec.  123..  6  Hill,  217 

1  R.  8.  521,  sec.  136,  2d  ed 5  Hill,  217 

1R.  8.577,  6  Hill,  618 

1  R.  S.  578.  sec.  1 6  Hill.  618 

1  R.  S.  584,  585,  sec.  36.  sub.  3 6  Hill,  617 

1R.  8.  588,  6  Hill,  617 

1  R.  8.589,  sees.  1-4 6  Hill,  572;  7  Hill,  278,  288 

1  R.  S.  591,  sec.  8  ...          1  Denio,  52? 

1R.  8.  598,  sees.  47-60...  7  Hill,    17 


CITATIONS. 


IRS.  599,  sees.  1-3 6  Hill,  37  ;  1  Denio,  398 

1  B.  S.699.  sec.  53 1  Denio,  523 

1R  S.  600,  sec.  6 6  Hill,  572 

R!  S  602  2d  ed 5  Hill,  143 

R  S.  603,  sees.  5,  8 5  Hill,  210,  223;  7  Hill,  17 

1  H.  S.  605,  sec.  11 5  Hill,  224 

1R.S.613    7  Hill,  172 

R.  S.  623,  sees.  1-13,  2d  ed 6  Hill,   61 

IK.  S.  629,  sec.  26,  2ded..._ 6  Hill,   59 

1R.  S.  633,  634,  sees.  1,  2.  4, 5 7  Hill.  173 

R.  S.  639, 6  Hill,  77,  80 

1  R.  S.  650,  651.  sees.  11, 13, 2d  ed 5  Hill,  444 

1  R.  S.  650,  sec.  8,  2d  ed 5  Hill,  649 

1  H.  S.  651,  sees.  47,  48 1  Denio,  637 

1R  S.  662,  sec.  8 1  Denio,  172,  558 

1  R.  S.  672,  sees.  55-58 1  Denio,  172, 174 

1  R.  S.  675,  sec.  69 1  Denio.  205 

1  R.  S.  679.  sec.  5 1  Denio,  150 

1  R.  S.  679,  sec.  15 6  Hill,    59 

1  R.  S.  680,  1  Denio.  541 

1  R.  S.  680,  sec.  19 6  Hill,   59 

1  R.  S.  696,  sec.  1 1  Denio,  207 

1  R.  S.  704,  sec.  9 1  Denio,  498 

1R.  8.706, 1  Denio,  4«8 

1R.  S.  712,sec.  6 6Hill,  217 

1  R.  S.  728,  sees.  49,  55,  56,  60 1  Denio.   57 

1  R.  S.  737,  sec.  12,  2d  ed 5  Hill,  565 

1  R.  S.  738,  sec.  18.  2d  ed 6  Hill,  289 

1  R.  S.  739,  sec.  26.  2d  ed 5  Hill,  489 

1  H.  S.  739,  sec.  144 6  Hill,  474 

1  R.  S.  744,  sees.  4-6 6  Hill,  525 

1  R.  S.  746,  sees.  12-17.6  Hill,  383,  384 ;  1  Denio.  642,  643 

1R.  S.  747,  sec.  4,  sub.  3,  2d  ed 5  Hill,  574 

1  R.  S.  748,  sec.  1 5  Hill,  411 

1  R.  S.  748,  sec.  26 7  Hill,  88;  1  Denio,  38 

1  R.  S.  749,  sec.  7 6  Hill,  196 

1  R.  S.  753,  sec.  17 6  Hill,  638 

1  R.  S.  756,  sec.  1 6  Hill,  473 

1  R.  S.  759,  sec.  17 5  Hill,   36 

1R.  S.  760,  ..  7  Hill,  492 

1  R.  S.  764,  tit.  1 5  Hill,  311 

1  R.  S.  764,  sees.  1,  2,  4 6  Hill,  481 

1  R.  S.  765,  sec.  8 6  Hill,  481 

1  R.  S.  766,  sec.  15 5  Hill,  314 

1  R.  8.  768.  sees.  1-3 6  Hill,   38 

1  R.  S.  768,  sec.  8 5  Hill,  434 

1  R.  S.  770,  sees.  37,  38,  2d  ed 6  Hill,  357 

1R.  S.  771,  772,  sees.  1-8 

...6  Hill,  192 ;  7  Hill, 
393,  395,  397,  399,  400,  409.  454,  455,  457  ;  1  Denio,  136 

1  R.  S.  802,  sees.  34,  35 6  Hill,  357 

1  R.  S.  808,  2d  ed 5  Hill,  606 

1  R.  S.  809,  2d  ed 5  Hill,  608 

2  R.  S.  3,  sec.5 7  Hill,  189 

2  R.  S.  27,  29,  32,  sec.  35.  2d  ed 6  Hill,  582 

2  R.  S.  32,  sec.  52 6  Hill,  582 

2  R.  S.  35,  sec.  70 6  Hill,  582 

2R.  8.47,  sec.  34 7  Hill,  182 

2  R.  S.  52,  sec.  18 6  Hill,  582 

2  R.  S.  56,  sec.  1 7  Hill,  244 

2  R.  8.66,  sec.  55 7  Hill,    16 

2  R.  S.  69,  sees.  6,  8,  9,  2d  ed 6  Hill,  112 

2  R.  S.  70, 71,  sees.  3,  9, 14-16 

5 Hill,  203;  7  Hill,  182;  1  Denio,  156 

2  R.  S.  81,  sec.  1 7  Hill.   17 

2  R.  S.  83,  sec.  9 6  Hill,  643 

2  H.  S.  88,  sees.  *2.  34-41 

5  Hill,  503 ;  6  Hill,  388 ;  1  Denio,  157,  277 

2R.  8.89,  sec- 38 1  Denio.  161 

2  R.  S.  90,  sec.  41 6  Hill,  389,  891 ;  1  Denio,  673 

2  R.  8.  99,  ttt.  4,  at  large 1  Denio,  627 

2  R.  8. 106,  sees.  34,  35 1  Denio,  627 

2  R.  8.  116,  sees.  16-21 5  Hill,  503,  504 

2R.  8.  134,  seen.  6.8 7  Hill,  85 ;  1  Denio,  553 

2  R.  8. 135,  sees.  1,  2,  sub.  2 

6  Hill.  163; 

6  Hill.  36.  440,  442 ;  7  Hiii,  419 ;  1  Denio,  228,  605,  607 

2  R.  8. 136,  sec.3 1  Denio,   51 

2R.  8.  137,  sec.l...  6H111,  440 

2  R.  8. 137,  Bee.  6 1  Denio.  564 

2R.  8. 138.  sec.  8...  1  Denio,  605 

2R.  8.  139,sec8.5,7 5  Hill,  198 

2R.  S.  14fl,  sees.  46,  46...  7  Hill,  238 

2  R.  H.  147,  sec.  64 7  Hill,  209,  228,  237 

2R.  8. 147.  sec.  68...  7  Hill.  231* 

2  R.  8.  15«.  sees.  2,  4,  5,  2d  ed 6  Hill,    60 

2R.  8.  ltt.MO.81..  5  Hill,  266 

2R.  8. 168,  sec.  63,2ded...  ..   8  Hill,  46.  274 

2  R.  8. 177,  sec.  124,  2d  ed 6  Hill,   41 

2R.  8. 186,  sec.  181...  A  Hill,    42 

2  R.  8. 187,  188,  sec.  194,  2d  ed 5  Hill,  121,  267 

2R.8.189-191 '.....      5HiII,267 

2  R.  8.  195,  sees.  175, 176 6  Hill,  417 

2  R.  8.  196,  198,  sec.  243,  2d  od 6HII1,    42 

2  R.  8.  196,  sec.  1...  7  Hill,    20 

2  R.  8. 198,  sec.  245,  2d  ed 5  Hill,  432 


2  R.  S.  199,  sec.  21 7  Hill,  17 

2  R.  S.  202,  sec.  295.  2ded 5  Hill,  26ft 

2  R.  S.  208,  sec.  5,  sub.  2 7  Hill,  43,  44 

2  R.  S.  209,  sec.  20,  2d  ed 5  Hill,  569 

2  R.  S.  216,  sees.  27,  29 7  Hill,  44 

2  R.  S.  224,  sees.  4,  5 6  Hill,  632 

2  R.  S.  225,  sees.  1-3..  6  Hill,  632 ;  1  Denio,  140,  593. 638 

2  R.  S.  226,  sees.  4,  6 6  Hill,  539 ;  7  Hill,  79 

2  R.  S.  227,  sees.  11-13.. 5  Hill,  187 ;  1  Denio,  83,  176,  594 

2R.  8.228,  sec.  17. 1  Denio,  177 

2  R.  S.  233,  sec.  46 5  Hill,  429 

2  R.  S.  233,  sec.  47 1  Denio,  181 

2  R.  S.  236,  2ded 6  Hill,  330 

2  R.  S.  236,  sees.  43-64 6  Hill,  335 

2  R.  S.  236,  237,  sees.  59-63 6  Hill,  343.  344 

2  R.  S.  237.  238,  sees.  59-63.. 6  Hill,  539,  540 

2  R.  S.  238,  art.  5 1  Denio,  181 

2  R.  S.  243,  sec.  95 1  Denio,  26 

2R.  S.  247,  sec.  124 l  Denio.  680 

2R.  S. 251.  sec.  145 1  Denio,  577 

2R.  8.253,  sec.  159 6  Hill,  488 

2  R.  S.  254,  sec.  169 1  Denio,  463 

2  R.  S.  258,  sees.  187-191.... 1  Denio,  431,  680 

2  R.  S.  259-264,  sees.  189,  202,  209,  224,  227 

6  Hill.  612;  1  Denio,  270,  437, 680 

2  R.  S.  260,  sec.  194,  sub.  6,  sec.  218,  sub. 

1 1  Denio,  590 

2  R.  S.  261,  sees.  201,  202,  204... 

6  Hill.  611;  1  Denio,  680,  681 

2  R.  S.  262,  263,  sees.  208,  210,  214,  216 

6  Hill,  612;  1  Denio,  431,  506 

2R.  S.263,sec.222 1  Denio,  270 

2R.  S.  267,  sec.  231 1  Denio,  508 

2  R.  8. 268,  sec.  243 1  Denio,  433 

2  R.  S.  275,  sees.  2,  7 1  Denio,  26, 187,  206 

2  R.  S.  277,  sees.  14, 15,  2d  ed 6  Hill,  355 

2  R.  S.  288,  sees.  71-73,  88  ...5  Hill,  539,  610;  7  Hill,  589 

2  R.  S.  284,  sec.  49 1  Denio,  431,  458 

2  R.  S.  286,  sec.  59 5  Hill,  597,  599 ;  7  Hill,  42 

2R.  8.287,  288 7  Hill.  588 

2  R.  S.  290,  sec.  20,  2ded 6  Hill.  485 

2R.S.291,  6Hill,485 

2  R.  S.  293,  sees.  5-8 6  Hill,  636 

2  R.  8.295,  sec.  18 1  Denio,  155.  443 

2R.  8.298,  sec.  22 7  Hill,  200 

2  R.  S.  297,  sec.  27 1  Denio,  156.  446 

2R.  S  298.  sec.  31 1  Denio.  422,  560 

2  R.  S.  299,  sec.  11 5  Hill,  45 

2  R.  S.  299,  sec.  38 6  Hill,  11, 12.  489 

2  R.  S.  300,  sec.  6,  2d  ed 5  Hill.  43 

2  R.  S.  300,  sec.  45 6  Hill.  637 

2  R.  S.  301,  sec.  10, 2d  ed 5  Hill,  45 

2R.  8.302,  338 1  Denio,  640 

2  R.  S.  303,  sees.  1.  2,  3 6  Hill,  411,  636-4538 

2  R.  S.  304.  sec.  4 5  Hill,  50 

2  R.  S.  305,  306,  sec.  44,  2ded 5  Hill.  376 

2  R.  S.  306,  sec.  22. 6  Hill,  502 

2  R.  S.  308,  sec.  32 1  Denio,  57 

2  R.  S.  309,  sees.  37,  41 7  Hill,  196 

2R.  S.  312, 7  Hill,  203 

2  R.  S.  313,  sec.  4 7  Hill.  166 

2  R.  8.  325,  sec.  74,  2d  ed  . .  5  Hill,  574 

2  R.  S.  341,  sec.  11, 6  Hill,  638 

2  R.  S.  343,  sees.  1,  2,  2d  ed 6  Hill,  291.  557 

2  R.  8.  343,  sec.  24 6  Hill.  636 

2  R.  S.  344.  345, 2d  ed 5  Hill,  46 

2  R.  8.  347,  sec.  1 6  Hill,  11, 12.  489 

2  R.  8.  348,  sec.  7 7  Hill,  183 

2R.  8.352, 1  Denio.  655 

2R.  8.352,  sec.  9 1  Denio,  678 

2  R.  8. 354,  sec.  18 t  Hill,  11 

2  R.  S.  357,  sec.  72,  2d  ed 6  Hill,  367 

2  R.  S.  358,  sec.  80,  2d  ed 6  Hill,  552 

2R.  8.359,2ded 6  Hill,  593 

2  R.  S.  380,  sec.  9 5  Hill,  499 

2  R.  S.  367,  sec.  22 1  Denio,  129 

2  R.  8.370.  sec.  45 7  Hill,  161 

2R.  S.371,sec.49 5Hill,  232 

2  R.  S.  371.  sec.  61 1  Denio,  635 

2  R.  8.  371,  sees.  51,  56 1  Denio,  274 

2R.  S.  371,  372,  sees.  51, 53 6  Hill.  155 

2  R.  8.  372,  sec.  63 6  Hill.  153 

2  R.  8.  373,  sec.  60 1  Denio.  663 

2  R.  S.  375,  sees.  15,  16,  2d  ed 6  Hill.  366 

2  R.  8.  376,  sec.  21 6  Hill.  ;j«6 

2  R.  S.  377.  sees.  1.  8,  4 5  Hill.  41 

2  R.  S.  377,  sec.  30,  2d  ed 6  Hill,  367 

2  R.  S.  378,  sec.  5 5  Hill.  40 

2R.  8.  378,  art.  2 1  Denio.  637 

2  R.  S.  384,  sees.  39.  40 7  Hill,  155 

2  R.  S.  384.  sec.  47 6  Hill,  264 

2  R.  8.  389,  sec.  8 1  Denio.  271 

2R.8.891, 5  Hill.  496 

2R  S.  396.  sec.  10,  2d  ed 8  Hill.  302 

2  H.  8.  398,  art.  5 5  Hill.  495 

2  R.  8.  404,  sec.  61 1  Denio.  877 
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CITATIONS. 


2  R.  S.  405,8ec.  71 5  Hill.  541,  542 

2  R.  S.  408,  sec.  7T 5  Hill,   66 

2  R.  S.  409,  sec.  2 6  Hill,  89,  475 

2  R.  S.  412,  sees.  1,  3,  8,  2d  ed 6  Hill,  22.  29 

2R.  S.  424, 7  Hill,  298 

2  R.  S.  424,  sees.  4, 7,  8 1  Denio,  434 

2  R.  S.  424,  sec.  43, 2d  ed 6  Hill,  508 

2  R.  S.  424,  425,  sec.  7,  sub.  9 6  Hill,  287 

2  R.  S.  436,  sec.  41,  2d  ed 6  Hill,  283,290 

2  R.  8.  439,  sec.  71 5  Hill,  231 

2  R.  S.  441,  sec.  84 5  Hill,  294 

2  R.  S.  448,  sec.  8 1  Denio,  155 

2  R.  S.451,  sec.  8,  2d  ed 5  Hill,  277 

2  R.  S.  452,  sec.  32 6  Hill,  352 

2R.  S.  458,  sec.  3 6  Hill,  502;  1  Denio,  452 

2  R.  S.  459,  sees.  14, 15-30 1  Denio.  443,  453 

2  R.  S.  459,  sec.  15 6  Hill,  298 

2  R.  S.  473,  474,  sec.  92 1  Deoio,  514,  515 

2  R.  S.  486,  sec.  37-41 1  Denio.  632 

2  R.  S.  493,  sec.2 6  Hill,  495 

2  R.  S.  500,  sec.  1 6  Hill,  499 

2  R.  S.  500,  sec.  2 5  Hill,  652 

2  R.  S.  501,  sec.  10 1  Denio,  129 

2  R.  S.  502,  sees.  15-18 6  Hill,  384 

2  R.  S.  503,  sec.  16 1  Denio,  195 

2  R.  S.  512.  sec.  27,  2ded 6  Hill,  354 

2  R.  S.  513,  sees.  28,  29 6  Hill,  316,  317 

2  R.  S.  514,  sec.  34 6  Hill,  317 

2  R.  S.  515,  sec.  4,  2d  ed 6  Hill,   43 

2  R.  S.  515,  sees.  1,  2,  sub.  3,  2d  ed 5  Hill,  559 

2  R.  S.  522,  sees.  1,6,  36,39 7  Hill,  127 

2  R.  S.  523,  sec.  7 6  Hill,  561,  624 

2  R.  S.525,  sec.  19 7  Hill,  158 

2  R.  S.  527,  sees.  28-30 7  Hill,  158 

2  R.  S.  529,  sees.  40.  44,  53-55 6  Hill,  615 

2  R.  S.  531,  sees.  53-55 1  Denio,  670 

2  R.  S.  531,  sees.  53.  56 7  Hill,  180 

H  R.  S.  533,  sec.  64 5  Hill,  294 

2  R.  S.  534.535,  sec.  1,  sub.  3-6 7  Hill,  303 

2  R.  S.  538,  sec.  20 7  Hill,  304 

2  R.  8.  541,  sec.  1 1  Denio,  440 

2  R.  S.  541, 7  Hill,  331 

2  R.  S.  542,  sec.  9 6  Hill,  305 

2  R.  S.  543,  sees.  15-17 6  Hill,  307 

2R.  8.546,  sec.  8 6  Hill.   67 

2  R.  S.  553,  sees.  20-23 6  Hill,  12;  7  Hill,  31 

2  R.  S.  556,  sees.  33,  34 1  Denio,  680 

2  R.  S.  561.  sec.  59 7  Hill.  304 

2  R.  S.  564,  sec.  53,  2d  ed 6  Hill,  346 

2  R.  S.  567,  sees.  40,42 5  Hill,  167 

2  R.  S.  567,  sec.  40,  sub.  3 7  Hill,  304 

2  R.  S.  568,  sec.  44 7  Hill,  304 

2  R.  S.  582,  sec.  31 1  Denio,  397 

2  R.  S.582,  sees.  32,  33 5  Hill,  629 

2  R.  S.  585,  sec.  48 1  Denio,  395 

2  R.  S.  586,  sec.  23,  2d  ed 5  Hill,  261 

2R.  8.588.  ..          7  Hill,    16 

2  R.  S.  590.  sec.  4,  2d  ed 5  Hill,  607 

2  R.  S.  591,  sec.  1 6  Hill,    74 

2  R.  S.  591-593,  2d  ed 6  Hill,  346 

2  R.  S.  593,  sec.  29,  sub.  2,  2d  ed 7  Hill,   43 

2R.  S.  595,  sec.  22 1  Denio,  678 

2  R.  S.  595,  596,  sec.  26 6  Hill,    74 

2  R.  8.  597,  sec.  34 5  Hill,  520 


2  R.  8.  597.  sec.  35 6  Hill.   73 

2R.  8.598,  sec.  36....  6  Hill    74 

2  R.  8.  599.  sees.  47, 48,  50. . .  u  593 

2  R.  S.  601,  sec.  60 l  Denio  434 

5  R.  8.  609,  sec.  104 5  Hill  503 

2  R.  S.  613,  sec.3 1  Denio,  640 

2  R.  S.  615,  sec.  16 7  Hill.  521,  523 

2  R.  S.  615,  sec.  17 1  Denio  627 

2  R.  S.  615,  sec.  44 5  Hill  540 

2  R.  S.  616,  sees.  18,  23 6  Hill  266 

2  R.  S.  616,  sees.  18, 19 1  Denio,  662 

2  R.  S.  616.  sees.  21,  22 1  Denio,  636 

2R.  S.6I7,  sec.  24 7  Hill,  100;  lDeni£«8 

2  R.  8.  617,  sec.  28 6  Hill,    79 

2  R.  S.  618,  sec.  30 6  Hill,  499 

2R.  8.619 5  Hill,  540 

2  R.  S.  619.  tit.  2,  sec.  1 1  Denio,  659 

2  R.  8.619,  sec.  44 7  Hill,  205 

2  R.  S.  619,  sec.  44 1  Denio,  657 

2  R.  S.  620,  l  Denio,  630 

2R.  8.620,  sec.  1 6  Hill,  256 

2R.  S.  620,  sees.  1,3,5,6 7  Hill,  201 

2  R.  8.  653,  sec.  6 5  Hill,  498 

2  R.  S.  653,  sec.  7 6  Hill,  377 

2R.  8.654,  655,  sec.  33. 2ded 5  Hill,  650 

2  R.  S.  669,  sec.  21 7  Hill,   43 

2  R.  S.  673,  sec.  33,  sub.  2 6  Hill,  491 

2R.  8.  681,sec.  1 5  Hill,  197 

2R.  8.692,  sec.  14 7  Hill,  302 

2  R.  S.  694,  sec.  21 1  Denio,    86 

2  R.  S.  696.  sec.  38 1  Denio.  459 

2R.  8.697,  sec.  40 7  Hill,  302 

2  R.  S.  700,  sec.  12 7  Hill,    43 

2  R.  S.  706,  sec.  1 7  Hill,   44 

2R.  S.  706.  sees.  1-5 5  Hill,  169 

2R.  8.708-710,  sees.  13,20,21,25,29...  7  Hill,   41 

2  R.  S,  709,  sees.  20, 21, 25 7  Hill,   43 

2R.  8.  710,  sees.  29. 32,  33 7  Hill,  42,  44 

2  R.  8.  734,  sec.  9 1  Denio,  309,  310 

2  R.  S.  736.  sec.  21 1  Denio.  309 

2  R.  S.  750,  sec.  4 1  Denio.  688 

2R.  S.  763,  sees.  25,  28 1  Denio,  280 

2  R.  S.  768.  sec.  6 5  Hill,  417 

2  R.  S.  778,  sec.  11 1  Denio,  447 

2R.  8.779, 6  Hill,  153 

2R.  8.779,  sec.  11 1  Denio,  443 

3R.  8.207,  sees.  3,4, 2ded 6  Hill,  533 

3  R.  S.  207,  209,  sec.  6 1  Denio,  395,  397 

3  H.  S.  208,  sec.  4 1  Denio,  398 

3  R.  S.  215, 1  Denio.  394 

3  R.  S.  261,  sec.  6 6  Hill,   89 

3R.  S.  501,  2ded 7  Hill,  274 

3R.S.551,2ded 6  Hill,   80 

3R.S.594, 7Hill,   86 

3  R.  8.709,  sec.  41 6  Hill,  330 

3  R.  S.  754, 1  Denio,  452,453 

3  R,  8.761, 6  Hill,  499 

3R.  8.770, 6  Hill,  283 

3  R.  8.  792,  2d  ed 7  Hill,  594 

3R.  8.  App.  1,  Isted 6  Hill,  198 

3  R.  S.  App.  3, 1st  ed 6  Hill,  188 

3  R.  S.  App.  5,  Isted 6  Hill,  201 

3  R.  S.  App.  22, 1st  ed 6  Hill,  200,  201 

3  R.  S.  App.  47,  Isted 7  Hill,  483 


CONSTITUTION  OF  NEW  YORK  CITED. 


Const,  of  N.  Y.,  1777,  art.  25  7  Hill,  16,  28 

Const,  of  N.  Y.,  art.  4,  sec.  8.  6  Hill,  51,  54 ;  7  Hill,  82 
Const,  of  N.  Y.,  art.  5,  sec.  7 7  Hill,  16, 28 

32 


Const,  of  N.  Y.,  art.  7,  sec.  2 6  Hill,   78 

Const,  of  N.  Y.,  art.  7,  sec.  7 ...  7  Hill.  23,  24 

Const,  of  N.  Y.,  art.  7,  sec.  11 6  Hill,  530 
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9*]  *HERKIMER  COUNTY  BANK 

v. 
DEVEREUX  ET  AL. 

Practice — Motion  to  Strike  Cause  from  Calendar 
—Mule— Affidavit. 

An  affidavit  on  which  to  move  to  strike  a  cause 
from  the  calendar  pursuant  to  the  48th  Rule,  must 
show  that  the  party  moving:  has  served  a  notice  of 
argument,  unless  such  notice  has  been  served  by  the 
adverse  party;  but  it  need  not  state  that  the  cause 
is  on  the  calendar,  or  that  a  note  of  issue  has  been 
sent  to  the  clerk.  If  the  cause  appear  upon  the  cal- 
endar when  the  motion  is  made,  that  will  suffice. 

MR.  N.  Hill,  Jr.,  for  the  plaintiff,  moved 
on  Friday  of  the  second  week  of  term,  to 
strike  this  cause  from  the  calendar,  and  that 
judgment  be  rendered  for  the  plaintiffs.  He 
read  an  affidavit  showing  that  a  joinder  in  de- 
murrer to  the  declaration  had  been  filed  and 
served  more  than  eight  days  before  the  com- 
mencement of  the  term,  and  the  cause  regular 
ly  noticed  for  argument  by  the  plaintiff's  attor- 
ney; but  that  no  copy  of  the  demurrer  book 
had  been  served  within  the  time  prescribed  by 
the  48th  Rule.  Rules  Sup.  Court  of  1837. 
1O*J  *Mr.  M.  T.  Reynolds,  contra,  ob- 
jected that  the  affidavit  was  insufficient,  inas- 
much as  it  did  not  show  the  cause  to  be  upon 
the  calendar,  or  that  the  plaintiffs'  attorney 
had  sent  a  note  of  issue  to  the  clerk. 

Per  Curiam.  When  the  party  who  is  to 
furnish  the  papers  has  noticed  the  cause  for 
argument  without  serving  a  copy  of  the  papers 
in  due  time,  the  other  party  may  move  to 
strike  the  cause  off  the  calendar  without  notic- 
ing it  himself.  But  when  the  cause  has  not 
been  noticed  by  the  party  who  is  to  furnish  the 
papers,  the  other  party  must  show,  in  his  affi- 
davit for  the  motion,  that  he  has  noticed  the 
cause  for  argument.  When  he  states  that  fact, 
it  is  not  necessary  that  he  should  add  that  the 
cause  is  on  the  calendar.  It  is  enough  that  it 
appears  upon  the  calendar  at  the  time  the  mo- 
tion is  made. 

Motion  granted. 
HILL  5. 


GRANT  ET  AL. 

v. 

THE  HOWARD  INSURANCE  COMPANY 
OF  NEW  YORK. 

Insurance — Construction  of  Conditions  in  Policy 
— Increase  of  Risk. 

Where  a  fire  policy  was  conditioned  to  become 
void  if  the  building:  insured  should  be  used  for  the 
purpose  of  carrying:  on  or  exercising:  therein  any 
trade,  business  or  vocation  denominated  hazardous 
or  extra-hazardous,  or  specified  in  the  memoran- 
dum of  special  rates,  and  the  memorandum  referred 
to  mentioned,  among-  other  thingrs,  "  houses  build- 
ing: or  repairing- ;"  held,  that  these  words,  taken  in 
connection  with  the  policy,  must  be  understood  in 
reference  to  carrying-  on  the  trade  of  house-building- 
or  house-repairing-  in  or  about  the  building-  insured, 
and  that  they  did  not  apply  to  repairs  made  upon 
the  building-  itself. 

A  further  condition  of  the  policy  was.  that  if  the 
risk  should  be  increased,  etc.,  or  the  premises  be  so 
occupied  as  to  render  the  risk  more  hazardous  than 
at  the  time  of  insuring-,  the  insurance  should  be 
void,  and  it  was  proved  that  the  building-  was  de- 
stroyed by  flre  while  a  tenant  of  the  insured  was 
making:  extensive  repairs  and  additions  to  it ;  yet 
held,  that  it  was  not  for  the  court  to  determine 
whether  the  risk  had  been  increased,  but  that  the 
question  belonged  to  the  jury. 

Citations— 1  Mood.  &  M.,  90 ;  7  Wend.,  72 ;  2  Hall, 
632 ;  4  Mass.,  330 ;  1  Phil.  Ins.,  290. 

A  SSUMPSIT,  *tried  at  the  Tompkins  [*1 1 
li  Circuit,  in  August,  1842,  before  Monell, 
C.  Judge.  The  action  was  on  a  policy  of  insur- 
ance bearing  date  the  29th  day  of  September, 
1886,  by  which  the  defendants  undertook  and 
promised  to  insure  the  plaintiffs'  building 
against  loss  or  damage  by  fire,  to  the  amount 
of  $1,000,  for  the  term  of  one  year.  The  sub- 
ject of  the  insurance  was  described  in  the  pol- 
icy thus:  A  "  two  story  framed  building,  priv- 
ileged to  contain  hazardous  merchandise,  situ- 
ated on  the  north  side  of  Oswego  Street, 


NOTE.— Insurance—  Construction— "  Howe*  build- 
ing or  repairing."  In  addition  to  the  above  caso  of 
Grant  v.  Howard  Ins.  Co.,  and  to  the  same  cflVct, 
see.  O'Niel  v.  Buffalo  Fire  Ins.  Co.,  3  N.  Y.,  122; 
Lounosbury  v.  Protection  Ins.  Co.,  8  Conn.,  4,r>9; 
Hillings  v.  Tollund  Co.  Ins.  Co..  20  Conn..  139 :  Allen 
\.  Mut.  Ins.  Co.,  2  Md.,  125;  Jolly  v.  Baltimore  Eq. 
Society,  1  Harr.  &  G.,  295. 
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between  Aurora  and  Tioga  Streets  [in  the  Vil- 
lage of  Ithaca],  adjoining  a  brick  store  on  the 
west  and  a  wooden  building  on  the  east,  occu- 
pied as  a  hat  store.  The  building  insured  is 
divided  into  two  tenements,  one  of  which  is  a 
dry  goods  and  grocery  store,  and  the  other  a 
silver-smith's  shop."  The  policy  contained  a 
clause  in  these  words:  "  In  case  the  above  men- 
tioned building  shall,  at  any  time  after  the 
making  and  during  the  time  this  policy  would 
otherwise  continue  in  force,  be  appropriated, 
applied  or  used  to  or  for  the  purpose  of  carry- 
ing on  or  exercising  therein  any  trade,  busi- 
ness or  vocation  denominated  hazardous  or 
extra  hazardous,  or  specified  in  the  memoran- 
dum of  special  rates,  in  the  terms  and  condi- 
tions annexed  to  this  policy,  etc.,  except  as 
herein  specially  provided  for,  etc.,  then,  and 
from  thenceforth,  so  long  as  the  same  shall  be 
so  appropriated,  etc.,  these  presents  shall  cease 
and  be  of  no  force  or  effect."  The  memoran- 
dum of  special  rates  specified,  among  other 
things,  "  houses  building  or  repairing."  One 
of  the  conditions  of  insurance  annexed  to  the 
policy  was,  that  "  If,  during  the  insurance,  the 
risk  be  increased  by  the  erection  of  buildings, 
or  by  the  use  or  occupation  of  neighboring 
premises,  or  otherwise  ;  or  if,  for  any  other 
cause,  the  Company  shall  so  elect,  it  shall  be 
optional  with  the  Company  to  terminate  the  in- 
surance, after  notice  given  to  the  assured  or 
his  representative  of  their  intention  to  do  so; 
in  which  case  the  Company  will  refund  a  rata- 
ble proportion  of  the  premium."  Anothercon- 
dition  was,  that  "  If ,  after  insurance,  etc.,  the 
risk  shall  be  increased  by  any  means  whatever 
within  the  control  of  the  assured;  or  if  such 
buildings  pr  premises  shall  be  occupied  in  any 
way  so  as  to  render  the  risk  more  hazardous 
1 2*]than  at  the  time  of  *insuring,  such  insur- 
ance shall  be  void  and  of  no  effect."  On  the 
trial,  after  proving  the  execution  of  the  policy 
and  its  renewal  for  one  year  from  September 
29,  1839,  the  plaintiffs  gave  evidence  of  the  to- 
tal loss  of  the  building  by  fire  May  28,  1840, 
and  of  its  value  to  a  sum  exceeding  the  amount 
insured.  Before  the  fire  happened,  the  plaint- 
iffs had  leased  the  premises  for  eight  years 
from  May  1,  to  one  Atwater,  who,  soon  after 
taking  possession,  commenced  making  repairs 
and  additions  to  the  building.  The  repairs  con- 
sisted chiefly  in  the  taking  out  of  the  old 
shelves,  putting  in  new  ones,  running  a  parti- 
tion through  the  building  and  making  a  new 
counter.  A  new  edifice  was  erected  in  the 
rear  of  and  adjoining  the  building  insured,  and 
an  old  house  standing  on  the  north  end  of  the 
lot  was  removed  and  placed  against  the  new 
erection.  A  further  addition  was  also  made  in 
the  rear  of  and  adjoining  the  old  house.  The 
buildings  were  placed  on  a  basement  wall  and 
thus  made  three  stories  high.  The  basement 
room  was  intended  for  a  bowling  alley,  the 
next  story  for  a  "  recess,"  and  the  upper  story 
for  a  theater.  The  carpenters  and  joiners  were 
at  work  in  the  upper  story  when  the  fire  oc- 
curred, and  the  work  was  then  nearly  com- 
pleted. The  old  house  on  the  north  end  of  the 
lot  was,  before  being  removed,  about  sixty 
feet  distant  from  the  building  insured,  and 
had  been  occupied  as  a  cabinet  maker's  shop. 
The  two  buildings  were  connected  by  a  bridge  or 
platform  used  for  the  purpose  of  varnishing  and 


drying  furniture.  Before  the  repairs  were  made, 
a  large  quantity  of  combustible  matter,such  as 
barrels,  crates  of  straw,  lumber,  etc.,  were  ly- 
ing under  this  platform.  The  plaintiffs  owned 
the  whole  lot,  and  although  they  did  not  ex- 
pressly consent  to  the  making  of  the  repairs 
and  additions,  yet  they  knew  of  their  being  in 
progress  and  made  no  objection. 

The  judge  charged  the  jury  that  if,  after  the 
insurance  was  effected,  the  risk  had  been  in- 
creased by  any  means  within  the  control  of  the 
insured,  the  policy  was  void.  That  the  plaint- 
iffs had  a  right  to  lease  the  insured  premises  to 
a  tenant,  but  if  either  the  plaintiffs  or  their  ten- 
ant used  or  occupied  the  same  in  such  a  man- 
ner as  to  render  the  insurance  more  hazardous, 
contrary  *to  the  terms  and  conditions  of  [*1 3 
the  policy,  it  was  void;  and  that  whether  they 
had  been  so  used  or  occupied  was  a  question 
for  the  jury.  The  defendants'  counsel  request- 
ed the  judge  to  charge,  that  if  carpenter's  work 
or  house  repairing  had  been  carried  on  in  the 
building  insured,  and  the  risk  had  thereby  been 
rendered  more  hazardous,  the  policy  was  void. 
The  judge  replied  that  he  had  already  charged 
to  that  effect;  but  repeated,  that  if  the  plaint- 
iffs or  their  tenant  had  done  anything  in  the 
building  insured  to  render  the  risk  more  hazard- 
ous than  at  the  time  of  making  the  insurance, 
the  policy  was  void.  The  defendants'  counsel 
also  asked  the  judge  to  charge  that,  inasmuch 
as  the  lease  given  by  the  plaintiffs  to  Atwater 
did  not  expressly  control  and  limit  the  erec 
lions  to  be  made  by  the  lessee,  he  was  at  liber- 
ty to  make  them,  and  the  plaintiffs  were  re- 
sponsible for  the  consequences.  The  judge 
refused  to  charge  as  requested.  The  jury 
found  for  the  plaintiffs,  and  the  defendants 
now  moved  for  a  new  trial  on  a  case. 

Mr.  W.  C.  Noyes,  for  defendants. 

Messrs.  C.  Humphrey  and  J.  A.  Spencer, 
for  plaintiffs. 

By  the  Court,  Nelson.  Ch.  J.  The  build- 
ing was  undergoing  repairs  at  the  time  of  its 
destruction  by  fire,  and  the  principal  question 
in  the  case  is,  whether  such  repairs  are  in- 
cluded in  the  memorandum  of  special  rates. 
If  so,  the  policy  was  undoubtedly  suspended; 
for  one  of  its  provisions  was,  that  in  case  the 
building  should  be  appropriated,  applied  or 
used  to  or  for  the  purpose  of  carrying  on  or 
exercising  therein  any  trade,  business  or  voca- 
tion denominated  hazardous  or  extra-hazard- 
ous, or  specified  in  the  memorandum  of  spe- 
cial rates,  etc.,  the  policy  should  be  of  no  ef- 
fect so  long  as  the  building  should  be  so  ap- 
propriated, applied  or  used.  The  memorandum 
referred  to  specifies  "  houses  building  or  re- 
pairing; ;  and  it  is  insisted  that  the  repairs  in 
this  case  fall  within  the  last  branch  of  this 
clause,  viz. :  house-repairing.  I  think  not.  It 
is  manifest  that  the  clause,  taken  in  connec- 
tion with  the  provision  in  the  policy,  relates  to 
*carrying  on  the  trade  or  occupation  of  [*14 
house  building  and  house-repairing  in  or  about 
the  building  insured,  and  not  to  the  repairs  of 
the  particular  building  itself.  It  was  the  ap- 
propriation of  the  building  to  these  purposes, 
that  the  provision  in  the  policy  was  directed 
against  and  prohibited.  The  language  is,  that 
the  building  shall  not  be  "appropriated,  etc., 
for  the  purpose  of  carrying  on  or  exercising 
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therein  any  trade.business  or  vocation,"  "spec- 
ified in  the  memorandum  of  special  rates; " 
among  others,  "houses  building  or  repairing/' 
It  would  be  perverting  a  very  plain  and  ex- 
plicit provision  of  the  contract,  to  apply  either 
branch  of  the  phrase  "  houses  building  or  re- 
pairing," to  the  subject  of  the  insurance  itself; 
and,  in  respect  to  the  first  branch,  such  an  ap- 
plication would  be  especially  absurd  and  non- 
sensical, for  it  would  amount  to  a  prohibition 
against  building  a  house  already  built. 

Again;  to  adjudge  that  the  clause  under  con- 
sideration relates  to  the  repairs  of  the  house 
insured,  would  have  the  effect  to  cut  off  all 
right  of  making  any  repairs,  however  proper 
and  necessary;  a  construction  that  should  not 
be  admitted,  except  upon  the  most  clear  and 
explicit  terms. 

In  the  case  of  Dobson  v.  Sotheby,  1  Mood.  & 
M.,  90,  the  policy  was  on  a  building  in  which 
no  fire  was  to  be  kept,  or  hazardous  goods  de- 
posited. The  premises  required  tarring,  and  a 
fire  was,  consequently,  lighted  and  a  tar  bar- 
rel brought  into  the  building  for  the  purpose 
of  performing  the  necessary  operations.  In 
the  absence  and  by  the  negligence  of  the 
plaintiff's  servant,  the  tar  boiled  over,  took 
fire,  communicated  with  that  in  the  barrel,  and 
the  premises  were  burned  down.  Ld.  Tenter- 
den  observed,  that  "The  condition  must  be 
understood  as  forbidding  only  the  habitual  use 
of  fire,  or  the  ordinary  deposit  of  hazardous 
goods;  not  their  occasional  introduction  for  a 
temporary  purpose  connected  with  the  occu- 
pation of  the  premises.  The  common  repairs 
of  a  building  necessarily  require  the  introduc- 
tion of  fire  upon  the  premises;  and  one  of  the 
great  objects  of  insuring,  is  security  against 
the  negligence  of  servants  and  workmen." 

The  remaining  question  in  the  case,  viz.:  as 
15*]  to  the  effect  of  the  *new  erections  upon 
the  contract,  depends  upon  two  other  condi- 
tions annexed  to  the  policy.  These  conditions 
are:  1.  "If,  after  insurance,  etc.,  the  risk 
shall  be  increased  by  any  means  whatever 
within  the  control  of  the  assured,  or  if  such 
buildings  or  premises  shall  be  occupied  in  any 
way  so  as  to  render  the  risk  more  hazardous 
than  at  the  time  of  insuring,  such  insurance 
shall  be  void  and  of  no  effect;"  and  2.  "If, 
during  the  insurance,  the  risk  be  increased  by 
the  erection  of  buildings,  or  by  the  use  or  oc- 
cupation of  neighboring  premises,  or  other- 
wise, or  if,  for  any  other  cause,  the  Company 
shall  so  elect,  it  shall  be  optional  with  the 
Company  to  terminate  the  insurance  after  no- 
tice given  to  the  assured  or  his  representative. 
of  their  intention  to  do  so;  in  which  case  the 
Company  shall  refund  a  ratable  proportion  of 
the  premium."  The  latter  condition  it  is  not 
material  to  notice,  as  the  policy  is  unaffected 
thereby  until  the  Company  elect  to  interfere 
and  put  an  end  to  it  on  the  happening  of  any 
or  either  of  the  events  provided  against;  and 
as  it  respects  the  former,  the  judge  charged 
very  explicitly  in  relation  thereto. 

It  was  insisted  by  the  counsel  for  the  defend 
ants,  that  the  erection  of  the  new  buildings  on 
the  premises  of  the  plaintiffs  adjoining  the 
building  insured,  together  with  the  alterations 
in  the  latter,  in  judgment  of  law  enhanced  the 
rink  insured  against,  and  per  se  avoided  the 
policy;  and  that  the  learned  judge,  therefore 
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irred  in  submitting  the  question  to  the  jury  as 
matter  of  fact.  There  are  several  cases  direct- 
y  holding  the  contrary.  A  building  may  be 
altered  so  as  to  vary  from  the  description  in 
he  representation,  if  the  risk  is  not  thereby 
ncreased,  as  was  decided  in  the  case  of  The 
Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.,  72. 
There,  the  assured  in  a  fire  policy  upon  a 
steam  saw-mill,  represented  it  to  be  a  "wooden 
milding  about  one  hundred  and  thirty  feet 
ong  by  thirty  feet  broad."  An  addition  was 
afterwards  put  up  on  the  side  for  a  boiling 
louse,  making  the  building  for  about  forty 
'eet  of  its  length  in  the  center,  forty  feet 
>road,  instead  of  thirty  feet  as  it  was  repre- 
sented. It  was  submitted  to  the  jury  whether 
he  risk  was  thereby  increased,  who  found  it 
was  not,  and  gave  a  verdict  in  favor  of  the  as- 
sured for  the  loss.  The  same  doctrine  was  laid 
down  *and  applied  in  the  case  of  Steb-  [*16 
binsv.  The  Globe  In*.  Co.,  2  Hall,  632,  and  in 
Stetson  v.  Mass.  Mutual  Ins.  Co.,  4  Mass.,  330; 
see,  also,  1  Phil.  Ins.,  290.  In  Stebbim  v.  Globe 
Ins.  Co.,  the  plaintiff  had  erected  buildings 
contiguous  to  the  one  injured,  upon  ground 
vacant  at  the  time  of  the  insurance,  and  the 
question  was  left  to  the  jury  whether  or  not 
the  risk  was  thereby  materially  enhanced. 

As  there  is  no  express  prohibition  contained 
in  the  policy  against  the  erection  of  additional 
or  adjoining  buildings,  it  is  not  for  the  court 
to  interpolate  such  a  condition  by  construction 
or  implication,  so  as  to  avoid  the  contract 
whether  the  Company  have  sustained  any  in- 
jury thereby  or  not;  and  especially  should  we 
not  do  so,  when  we  see  that  the  parties  them- 
selves have  taken  care  expressly  to  provide 
against  such  alterations  or  additions  as  mate- 
rially enhance  the  risk,  and  thereby  operate  to 
the  prejudice  of  the  Company. 

I  think  the  case  was  properly  submitted  to 
the  jury,  and  that  we  cannot  consistently  dis- 
turb the  verdict  upon  the  evidence  before  us. 

New  trial  denied. 

Insurance— Increased  risk,  a  question  nffact.  Cited 
in-2  N.  Y..  220 :  39  N.  Y..  69 :  57  N.  Y.,  281 ;  74  N.  Y., 
297 :  83  N.  Y.,  143 ;  6  Trans.  App.,  319 :  10  Hun,  468 : 
7  W.  Disr..  291 :  6  McLean,  337. 

Condition  in  policy— Repairs,  etc.  Cited  In— 18  N. 
Y.,  175 ;  10  Bos.,  552 ;  68  Ind.,  353 ;  92  Pa.  St.,  20 ;  37 
Am.  Rep.,  649. 


THE    UNITED    STATES  t>.    WYNQALL. 

Aliens — Enlistment  of  in  U.  S.  Army,  Valid — 
Construction  of  Statutes — Expatriation — Cer- 
tiorari — Habeas  Corpus. 

There  is  no  statute  or  principle  of  public  policy 
which  forbids  the  enlistment  of  aliens  into  the 
Army  of  the  United  States;  and  such  enlistments 
are.  therefore,  valid. 

When  a  statute  directs  a  particular  measure  to  be 
taken,  it  must  be  understood  as  re f erring  its  execu- 
tion to  the  proi>er  existing  agents,  and  to  annex,  by 
implication,  all  the  ordinary  means  for  carrying1  the 
measure  Into  effect.  Per  Cowen,  J. 

If  certain  requisites  arc  prescribed  by  a  statute  as 
essential  to  the  validity  of  an  act.  these  must  be 
complied  with  or  the  act  will  be  void.  Per  Cowen.J. 

Otherwise  of  an  act  done  In  disregard  of  a  statute 
which  Is  in  Its  nature  directory  merely.  Per  Cow- 
en.  J. 

Semite,  that  though  a  recruiting  officer  make  an 
unauthorised  enlistment,  the  United  States  may 
adopt  the  act,  and  thus  render  It  binding  on  both 
parties  from  the  beginning.  Per  Cowen.  J. 
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1 7*1  "There  Is  nothing  in  the  law  of  nations  which 
denies  to  a  citizen  or  subject  the  right  of  expatria- 
tion. Per  Co  wen,  J. 

On  a  proceeding  before  an  officer  by  habeas  corpus 
to  obtain  the  discharge  of  a  soldier,  the  latter  is  not 
a  competent  witness  to  support  the  application.  Per 
Cowen,  J. 

A  certiorari,  however,  to  reverse  the  proceeding, 
does  not  bring  under  review  the  evidence  given  be- 
fore the  officer,  nor  any  question  as  to  its  compe- 
tency. 

Citations— Act,  March  16. 1802,  sees.  11. 12;  3  Bioren, 
450 :  Act,  March  2. 1833 ;  8  Bioren,  813,  814 ;  2  Man.  & 
R.,  230 ;  8  Barn.  &  C.,  29  ;  Dwar.  Stat.,  715;  1  Liverm. 
Ag.,  44;  Vatt.  B.I.,  ch.  19,  sees.  220-226;  Du!Ponceau's 
Bynk.,  ch.  22.  p.  174, 175 ;  Vatt.  B.  III.,  ch.  2,  sees.  13. 
14 ;  Davila,  B.  VIII. :  13  Geo.  II.,  ch.  3  ;  2  Geo.  III., 
ch.  25;  1  Burge,  Com.  Col.  L.,  702,  713;  Act,  Jan.  11, 
1812,  sees.  11, 12 :  4  Bioren.  369.  488. 492,  719. 825 ;  Acts, 
Jan.  20, 1813,  sec.  5 ;  Jan.  29, 1813,  sec.  7 ;  Dec.  14, 1814. 
sec.  1;  Act,  March  3. 1815. 

p  NLISTMENT  of  aliens.  April  2,  1842,  the 
Hi  defendant  in  error,  Richard  Wyngall,  an 
enlisted  soldier  in  the  Army  of  the  U.  S.,  was 
brought  on  habeas  corpus  before  J.  Mullin,  a 
Supreme  Court  Commissioner  of  Jefferson 
Co..  and  discharged  upon  the  ground  that,  at 
the  time  of  his  enlistment,  he  was  an  alien; 
whereupon  the  U.  S.  sued  out  a  certiorari  re- 
moving the  proceedings  into  this  court.  From 
the  return  to  the  certiorari  it  appeared  that 
Wyngall  admitted  before  the  commissioner 
the  fact  of  his  having  enlisted  November  22, 
1839,  and  that  the  enlistment  was  regular  in 
point  of  form.  It  further  appeared  that  on  the 
hearing  before  the  commissioner,  Wyngall  was 
offered  as  a  witness  to  support  the  application 
for  his  discharge  and,  though  objected  to,  was 
held  competent.  His  testimony  showed  that 
he  was  a  native  of  Yorkshire,  England;  that 
he  came  to  the  U.  S.  in  August,  1839;  that  he 
was  twenty-eight  years  of  age,  and  had  never 
been  naturalized.  Other  testimony  was  given 
tending  to  show  Wyngall  to  be  an  Englishman 
and  the  time  when  he  came  to  this  country. 
The  case  was  argued  here  by, 

Mr.  J.  A.  Spencer,  U.  S.  District  Atty., 
for  the  plaintiffs  in  error,  and, 

Mr.  S.  Stevens,  for  the  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  relator  ad- 
mitted that  he  had,  in  form,  duly  enlisted  into 
the  army  of  the  U.  S. :  but  claimed  that  he  was 
entitled  to  a  discharge  because  he  was  an  alien. 
18*]  *Doubtless,  the  commissioner  erred 
in  holding  that  the  relator  was  a  competent 
witness;  but  no  provision  has  been  made  by 
statute  for  reviewing  on  certiorari  the  evidence 
itself,  or  any  decision  concerning  its  compe- 
tency. 

To  warrant  a  reversal,  there  must  appear  to 
have  been  either  a  want  of  jurisdiction  below, 
or  error  in  holding  the  alleged  ground  of  dis- 
charge to  have  been  sufficient.  This  ground 
being  matter  of  allegation  against  the  return 
to  the  habeas  corpus,  and  so  in  the  nature  of  an 
ordinary  replication,  it  may  be  treated  by  us 
as  a  part  of  the  record  which  it  was  the  duty 
cf  the  commissioner  to  make  up.  He  has.  ac 
cordingly,  stated  alienism  as  the  ground  on 
which  his  order  of  discharge  was  made.  This 
appearing,  as  we  think  properly,  on  the  face 
of  the  order,  the  main  question  intended  to  be 
raised  is  before  us  in  a  proper  way. 

It  is  contended,  in  the  first  place,  that  Wyn 
gall  was  properly  discharged,  because  no  stat 
ute  expressly  confers  power  upon  recruiting 


officers  to  enlist  aliens.  This  argument  proves 
too  much.  To  allow  it,  would  be  to  decide 
that  few  if  any  of  our  enlistments  are  author- 
ized by  law.  There  is  perhaps  no  statute  ex- 
pressly conferring  authority  upon  any  par- 
ticular person  to  enlist  troops  of  any  kind.  At 
all  events,  there  was  no  need  of  such  a  statute. 
The  authority  is  inherent  in  the  national  sov- 
ereignty, which,  in  the  exercise  of  another  in- 
herent right,  had  already  delegated  the  au- 
thority to  the  President.  The  statutes  concern- 
ing the  military  forces  of  the  U.  8. ,  therefore, 
have  generally  assumed  that  the  President,  as 
the  Commander-in-Chief  and  executive  officer 
of  the  government,  possesses  the  constitution- 
al power  to  levy  troops  and  fill  up  the  ranks 
of  the  army,  provided  for  by  law  in  general 
terms,  with  such  men  as  he  shall  think  proper, 
unless  restricted  by  special  provision.  There 
can  be  no  doubt  that  a  statute,  by  simply  fix- 
ing the  war  or  peace  establishment  of  the  na- 
tion, would,  without  anything  more,  confer 
authority  upon  the  President  to  receive  into 
the  service  such  persons  as  do  not  labor  under 
any  personal  disability  to  make  the  contract 
of  enlistment.  The  same  remark  applies  to  all 
the  proper  military  agents  of  the  *gov-  [*1  J) 
ernment  acting  under  the  control  of  the  Presi- 
dent; commissioned  officers,  for  instance,  en- 
gaged in  recruiting,  mustering  and  command- 
ing troops.  When  a  statute  directs  that  a 
measure  shall  be  taken,  it  must  be  understood 
as  referring  its  execution  to  the  proper  existing 
agents,  and  to  annex,  by  implication,  all  the 
ordinary  means  for  carrying  the  measure  into 
effect.  It  lies  with  the  counsel  for  the  soldier, 
therefore,  to  show  that  some  statute  or  some 
principle  has  made  aliens  an  exception  from  the 
number  of  those  who  can  be  enlisted  into  our 
armies.  The  counsel  thinks  he  has  found  such 
an  exception  in  the  llth  and  12th  sections  of 
the  Act  of  March  16,  1802.  3  Bioren,  450.  That 
statute,  after  fixing  the  peace  establishment  at 
three  regiments,  prescribing  the  number  of 
officers  and  privates,  providing  for  pay.rations, 
clothing,  etc.,  and  after  giving  certain  direc- 
tions to  the  President  as  to  discharging,  retain- 
ing and  arranging  the  officers  and  troops  al- 
ready in  the  service,  conformably  to  the 
reduced  limit  of  the  establishment,  and  declar- 
ing that  the  whole  corps  shall  be  governed  by 
the  rules  and  articles  of  war,  enacts,  sec.  11, 
"  That  the  commissioned  officers  who  shall  be 
employed  in  the  recruiting  service  to  keep  up 
by  voluntary  enlistment  the  corps  as  aforesaid, 
shall  be  entitled  to  receive  for  every  effective 
able  bodied  citizen  of  the  U.  S.,  who  shall  be 
duly  enlisted  byhim  for  the  term  of  five  years, 
and  mustered,  of  at  least  five  feet  six  inches 
high,  and  between  the  ages  of  eighteen  and 
thirty -five  years,  the  sum  of  two  dollars." 
There  is  then  a  provision  that  this  regulation 
shall  not  extend  to  soldiers  re-enlisting;  and 
that  minors  shall  not  be  enlisted  without  the 
consent  of  their  parents,  guardians  or  masters 
respectively,  if  they  have  any.  Enlisting  any 
person  contrary  to  the  true  intent  and  meaning 
of  the  Act,  is  called  an  offense,  and  the  amount 
of  the  bounty  and  clothing  of  the  unsuitable 
recruit  is  to  be  forfeited  and  deducted  from 
the  officer's  pay  and  emoluments.  The  12th 
section  declares,  that  "  There  shall  be  allowed 
and  paid  to  each  effective,  able  bodied  citizen, 
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recruited  as  aforesaid  to  serve  for  the  term  of 
five  years,  a  bounty  of  twelve  dollars."  The 
5th  section  of  the  Act  of  March  2,  1833,  8 
Bioren,  813,  814,  repeals  the  premium  to  offi- 
cers for  enlisting  recruits,  and  takes  away  the 
2O*J  *bounty;  but  it  cannot  perhaps  be  re- 
lied on  as  affecting  the  previous  directions  con- 
cerning their  personal  qualities. 

These  sections  are  admitted  to  contain  the 
only  express  enactments  now  existing  in  any 
manner  restricting  enlistments  to  citizens  of 
the  U.  S.  It  is  further  conceded  that  the  Sec- 
retary of  War,  in  his  instructions  to  recruiting 
officers,  has  mentioned  the  quality  of  citizen- 
ship as  a  material  requisite. 

The  words  relied  on  as  a  limitation  of  power, 
taken  according  to  their  literal  meaning,  do 
not  forbid  the  enlistment  of  aliens,  or  any  oth- 
er person;  but  only  declare  that,  for  every  cit- 
izen, etc.,  so  much  shall  be  allowed  as  a  premi- 
um, and  so  much  paid  for  bounty.  The  power 
given  by  the  whole  statute  then,  read  in  this 
way  and  in  reference  to  the  general  power  of 
the  President,  is,  to  hire  such  soldiers  as  he  or 
his  recruiting  officers  may  think  proper,  with- 
out any  particular  regard  to  strength,  citizen- 
ship or  size;  provided  that,  if  the  prescriptions 
of  the  statute  be  departed  from,  neither  premi- 
um nor  bounty  shall  be  allowed.  It  merely  in- 
timates a  preference  of  the  citizen  to  the  for- 
eigner. No  doubt  it  has  properly  been  con- 
sidered by  the  War  Department  as  containing 
directions  which  should  be  followed,  so  far  as 
may  be  practicable.  But  giving  to  it  the  great- 
est possible  effect,  it  is  plain  that  all  the  restric- 
tions are  for  the  benefit  of  the  government,  not 
the  recruit;  and  if  a  departure  do  not  contra- 
vene some  general  principle  of  public  policy, 
the  question  would  seem  to  lie  entirely  with 
the  government,  whether  it  will  forego  the 
requisites  wanted  by  its  new  recruit,  or  dis- 
miss him.  Qiiilibet  potest  renunciare  juri  pro 
•se  introducto.  An  officer,  for  instance,  engaged 
in  the  recruiting  service,  chooses  to  enlist  a 
man  over  the  age  of  thirty-five,  or  less  than 
five  feet  and  six  inches  in  height.  He  is  mus- 
tered, and  the  proper  agents  of  the  government 
insist  on  holding  him  to  his  contract.  There  is 
nothing  either  in  the  words  or  intent  of  the 
statute  entitling  the  recruit  to  avoid  his  bargain 
because  he  fails  in  those  qualities  which  the 
government  would  have  preferred.  It  may 

Buni-h  the  officer  for  his  carelessness  or  de- 
nquency;  but,  on  the  statute,  no  other  con- 
sequence would  follow.  I  entirely  agree,  that, 
if  the  part  of  the  statute  which  mentions  the 
21*]  personal  qualities  *of  the  recruit  were 
the  sole  foundation  of  the  power,  the  existence 
of  those  qualities  would  then  be  a  condition 
and,  in  their  absence,  the  enlistment  would  be 
void.  I  entertain  no  doubt,  however,  that  it 
is  a  statute  at  most  of  restrictory  direction  as 
to  the  exercise  of  powers  before  conferred. 
The  circular  from  the  secretary  of  war  cannot 
narrow  those  powers;  nor  is  it  pretended  that 
his  instructions  must  be  looked  to  as  the  foun- 
dation of  them.  Both  the  statute  and  the  cir- 
cular must  be  understood  to  say  in  effect, 
"  Enlist  such  recruits  as  you  shall  deem  suita- 
ble; but  if  you  disregard  certain  requisites,  you 
shall  lose  the  premium,  and  be  considered 
open  to  the  censures  of  your  department." 

The  distinction  between  the  consequence  of 
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violating  a  statute  which  prescribes  certain  req- 
uisites essential  to  the  validity  of  an  Act,  and 
a  statute  directory  only,  is  entirely  familiar. 
In  the  former  case  the  Act  is  void  ;  in  the  lat- 
ter it  is  valid,  and  if  it  relate  to  a  contract,  it 
is  binding  on  both  parties.  The  consequence, 
therefore,  is,  if  we  are  right  in  considering  the 
llth  and  12th  sections  directory  only,  that  the 
enlistment  in  question  is  binding  both  on  the 
government  and  the  soldier.  The  case  of  Rex 
v.  Birmingham,  2  Man.  &  R. ,  230  ;  S.  C. ,  8 
Barn.  &  C.,  29,  is  full  to  the  point.  See,  also, 
Dwar.  Stat.,  715.  But  suppose  that  the  im- 
mediate agent  making  a  contract  with  an- 
other, wants  authority;  that  does  not  preclude 
those  who  have  it  from  adopting  the  contract 
and  insisting  on  performance.  Though  the  re- 
cruiting officer  might  have  been  forbidden  by 
the  statute,  and  so  incapable  of  contracting, 
the  recruit  was  mustered  and  received  as  a 
proper  man  into  the  service,  and  detained  till 
wrested  from  his  captain  by  the  habeas  corpus. 
The  government  resisted  his  discharge,  and 
have  brought  a  certiorari  to  test  its  validity. 
May  we  not  apply  to  such  a  transaction  the 
maxim,  omnis  ratihabitio  retrotrahilur,  et  man- 
date priori  cequiparatur?  "If  I  make  a  contract 
in  the  name  of  a  person  who  has  not  given  me 
an  authority,  he  will  be  under  no  obligation  to 
ratify  it,  nor  will  he  be  bound  to  the  perform- 
ance ot  it.  But  if,  with  full  knowledge  of 
what  I  have  done,  he  ratify  the  act,  he  will  be 
considered  to  have  contracted  originally  by  my 
*agency  ;  for  the  ratification  is  equiva-  [*22 
lent  to  an  original  authority."  1  Liv.  Ag.,  44. 

But  it  is  said  that  the  statute  is  declaratory 
of  a  rule  of  general  policy,  a  departure  from 
which  is  contra  bonos  mores  ;  and  that  the  law 
withholds  its  aid  from  a  party  who  claims  to 
enforce  an  immoral  or  illegal  contract.  The 
word  "  offense  "  is  indeed  used  in  the  statute; 
and  perhaps  was  meant  to  characterize  the 
act  of  enlisting  an  alien,  as  well  as  a  minor 
without  the  consent  of  his  guardian.  Nei- 
ther act,  however,  would  be  indictable;  and 
the  only  consequence,  as  we  have  seen,  is  a 
deduction  from  the  officer's  pay.  It  becomes 
a  mere  matter  of  account  between  him  and  the 
government.  The  word  "offense"  seems  to 
be  used  as  importing  no  more  than  a  departure 
from  the  direction  given.  The  officer  has  of- 
fended against  the  (direction  of  the  statute, and 
thus  failed  to  earn  the  premium  and  his  full 
pay.  The  misfeasance  is  not,  therefore,  mal- 
um  prohiMtum,  within  the  rule  relied  upon. 
We  say  in  the  same  sense,  an  agent  offends 
against  the  instructions  of  his  principal;  a  serv- 
ant against  those  of  his  master.  The  word  is 
used  in  a  civil  sense,  and  the  act  is  followed 
by  civil  consequences  only. 

It  is  supposed,  however,  that,  independently 
of  the  statute,  there  is  such  an  unfitness  in  an 
alien  enlisting  in  our  army,  thus  obliging  him- 
self to  fight  perhaps  against  his  own  country, 
that  the  act  is  criminal  by  the  law  of  nations. 
We  were  not  referred  to  any  publicist  who  has 
advanced  such  an  opinion,  nor  are  we  aware  of 
any.  There  is  nothing  in  the  law  of  nations 
which  denies  to  a  subject  the  right  of  expatri- 
ation. On  the  contrary,  the  right  is  asserted  by 
all  approved  writers  on  that  Taw  ;  sometimes, 
indeed,  under  qualifications,  but  every  man, 
must  in  effect,  be  his  own  judge  whether  he 
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•will  continue  subject  to  the  government  under 
which  he  was  born,  or  transfer  his  allegiance 
to  another.  Hardly  any  nation  in  the  civilized 
world  whose  subject  has  expatriated  himself, 
would,  at  this  day,  claim  to  treat  him,  even  in 
time  of  war  with  his  adoptive  country,  as  still 
bound  by  his  original  obligations.  I  speak  not 
of  the  common  law,  nor  of  any  that  is  merely 
local  to  the  country  of  his  first  residence,  but 
of  the  rules  which  govern  the  intercourse  of 
nations  in  their  corporate  capacity.  See,  Vat- 
23*]  tel,  *B.  I.,  ch.,  19,  sees.  220-226  ;  Du 
Ponceau's  Bynkershoek,  ch.  22,  p.  175.  Emi- 
gration, enlistment,  and  taking  the  soldier's 
oath,  is  effectually  a  change  of  allegiance. 
Though  it  do  not  confer  all  the  rights  of  citi- 
zenship, it  is  a  naturalization  quoad  hoe  ;  and 
if  the  expatriation  be  bonafide,  there  is  nothing 
contrary  either  to  law  or  morals  in  the  soldier 
fighting  against  his  original  country,  should  a 
war  break  out  between  that  and  the  one  into 
whose  service  he  has  chosen  to  enter.  Being 
domiciled  in  the  latter  for  any  purpose,  his 
native  country  would  not,  in  time  of  war,  dis- 
criminate between  him  and  his  neighbors.  The 
person  and  effects  of  each  would  be  alike  ex- 
posed to  the  violence  and  ravages  of  the  con- 
flict ;  and  both  would  be  equally  entitled  to 
defense  and  protection  from  his  adoptive  coun- 
try. Who  would  deny  that,  under  such  cir- 
cumstances, he  might  properly  render  assist- 
ance of  any  kind  toward  the  common  defense? 
But  whether  he  may  resist  his  own  country 
or  not,  he  may  enlist  in  a  foreign  service.bind- 
ing  himself  in  general  terms  and  acting  accord- 
ingly, so  long  as  his  country  is  at  peace  with 
the  State  to  which  he  engages  himself.  The 
right  to  do  so  much,  even  without  an  intent  to 
transfer  his  allegiance,  has  always  been  recog- 
nized in  practice,  and  forms  a  familiar  head  in 
the  works  of  publicists.  Vattel  pronounces  it 
to  be  always  lawful, many  times  laudable;  and 
he  defines  the  obligations  wbich  spring  out  of 
the  relation  thus  created.  Vattel,  B.  III.,  ch. 
2,  sees.  13,  14.  Bynkershoek  maintains  that 
you  may  enlist  aliens  even  in  the  territory  of 
their  sovereign,  if  he  be  in  amity  with  you. 
Du  Ponceau's  Bynkershoek,  ch.  22,  p.  174. 
Any  one  in  the  least  conversant  with  European 
history. will  recollect  numerous  illustrations  of 
this  doctrine.  I  speak  not  of  auxiliary  forces 
furnished  by  one  nation  to  another;  but  of  in- 
dividuals or  associations  bargaining  away  their 
services  to  a  foreign  prince.  In  proportion  as 
the  system  of  feudal  militia  gave  way  to  that 
of  disciplined  troops,  arms  became  a  regular 
profession,  and  the  trade  of  the  mercenary  sol- 
dier as  common  as  any  other.  He  claimed  the 
right  to  carry  on  his  trade  not  only  at  home, 
but  in  whatever  country  would  give  the  best 
price  for  his  bravery  and  skill,  and  his  claim 
24*]  was  allowed.  *The  Condottieri  of  the 
15th  and  16th  centuries  were  constantly  in  the 
market  with  bands  of  trained  soldiers.  Venice, 
and  I  do  not  know  but  some  other  Italian 
States,  relied  on  them  as  their  sole  resource  in 
all  their  military  enterprises.  Of  a  somewhat 
similar  character  was  the  traffic  carried  on  for 
several  centuries  by  the  small  Cantons  of  Switz 
erland  and  the  petty  princes  of  Germany.  Da- 
vila  relates  that  when  D'Onaw,  in  1587,invited 
by  Henry  of  Navarre,  was  about  entering 
France  at  the  head  of  the  Reiters,  Rodolph  IL 
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sent  him  orders  to  disband.  But  he  answered 
that  the  German  Nation  had  always  enjoyed 
the  liberty  of  entering  themselves  into  pay 
under  whom  they  pleased,  so  that  it  were  not 
against  the  emperor.  To  this,  Rodolph  made 
no  reply,  though  he  was  in  friendship  with  the 
league,  the  forces  of  which  were  then  led  by 
the  French  King,  against  whom  Henry  was 
technically  a  rebel.  Davila,  B.  VIII.  Clar- 
endon mentions, that  in  the  time  of  the  English 
Commonwealth,  no  less  than  40,000  Irish  mer- 
cenaries hired  themselves  into  the  armies  of 
France  and  Spain.  During  the  whole  course  of 
the  religious  wars  in  Europe,  both  volunteers 
and  mercenaries  took  sides  more  according  to 
the  ecclesiastical  than  the  civil  divisions  to 
which  they  attached  themselves.  The  inevitable 
consequence  was,  that  people  of  the  same  coun- 
try were  often  found  fighting  against  each  oth- 
er :  and  sometimes  the  subject  against  his  prince. 
Yet  the  legality  of  the  practice  has  seldom  been 
questioned  either  in  ancient  or  modern  times, 
whatever  casuists  may  have  thought  or  written 
on  the  subject.  "If  it  be  lawfuffor  a  subject 
to  pass  into  the  dominion  of  another  prince, 
says  Bynkershoek,  ch.  22,  it  must  be  so  for 
him  to  seek  the  means  of  acquiring  an  honest 
livelihood;  and  why  may  he  not  do  it  by  enter- 
ing into  the  land  and  sea  service?  In  the  United 
Provinces  there  is  no  law  against  it;  and  many 
Dutchmen,  formerly,  as  well  as  in  my  own  rec- 
ollection, have  served  other  sovereigns  by  sea, 
as  well  as  by  land."  He  adds:  "  Where  it  is 
lawful  to  let  out  to  hire,  it  is  lawful  also  to 
hire  ;  and  why  should  it  not  be  equally  so  to 
contract  for  the  hiring  of  soldiers  in  the  terri- 
tory of  a  friend,  as  to  make  any  other  contract 
and  carry  on  any  other  kind  of  trade?"  To  the 
objection  that  the  *soldiers  thus  hired  [*25 
may  possibly  be  employed  against  their  own 
sovereign,  he  answers:  "We  are  only  to  attend 
to  the  state  of  our  country  at  the  time,  and 
ought  not  to  look  so  far  into  futurity.  Nor  do 
I  see  any  difference  between  enlisting  men  and 
purchasing  gunpowder,  ammunition, arms  and 
warlike  stores."  Who  ever  questioned  the  right 
of  the  Russian  Emperor,  and  even  the  Emper- 
or of  Turkey,  to  employ  our  citizens  in  build- 
ing or  commanding  their  ships  of  war  ?  The 
principle  contended  for  would  criminate  the 
La  Fayettes  and  Steubens  of  our  own  Revolu- 
tion. Some  nations,  feeling  the  danger  of  be- 
coming enfeebled  by  a  long  peace, have  deemed 
it  highly  politic  to  encourage  the  enlistment  of 
their  citizens  in  distant  armies,  with  a  view 
to  their  education  for  military  service  in  their 
own.  Cromwell  connived  at  and  even  openly 
encouraged  the  enlistment  of  Irish  Catholics 
into  the  armies  on  the  continent,  with  a  view 
to  rid  himself  of  their  rebellious  opposition  at 
home.  England  has  long  had  statutes  declar- 
ing that  foreigners  enlisting  into  her  sea  or 
land  armaments,  and  serving  there  for  a  cer- 
tain length  of  time,  shall  be  ipso  facto  natural- 
ized. See.  13  Geo.  II.,  ch.  3;  and  2  Geo.  III., 
ch.  25 ;  1  Burge,  Com.  Colonial  and  Foreign 
Law,  713.  Burge  mentions  a  similar  regulation 
as  once  existing  in  France.  Id.,  702.  None 
of  our  own  numerous  Acts  concerning  the 
army,  previous  to  that  of  1802,  contain  an  in- 
timation, as  I  can  discover,  that  the  recruiting 
service  should  be  restricted  to  the  enlistment 
of  citizens  ;  nor  is  it  believed  that  previous  to- 
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this  time,  a  doubt  of  the  legal  right  to  enlist 
foreigners  was  entertained  by  any  one  quali- 
fied to  pronounce  upon  the  question.  The  des- 
ignation in  the  Act  of  1802,  was  adopted  by  ref- 
erence in  the  Act  of  April  12,  1808,  sec.  5. 
4  Bioren,  163.  The  Statute  of  January  11,1812, 
under  which  the  army  was  levied  with  a  view 
to  the  war  soon  after  declared  against  England, 
gave  a  bounty  for  enlisting  any  effective  able 
bodied  man  of  a  certain  age, without  regard  to 
his  citizenship.  See,  sees.  11,  12,  4  Bioren, 369. 
Several  other  statutes  for  enlarging  the  army, 
passed  during  the  war,  contain  a  like  designa- 
tion. See,  Acts  of  Jan.  20,  1813,  sec.  5;  of  Jan. 
29  1813,  sec.  7;  of  Dec.  14, 1814,  sec.  1;  4  Bio- 
26*]  ren.  488,  492,  719.  At  the  close  of  *the 
war,  the  President  was  authorized  to  reduce 
the  peace  establishment  to  ten  thousand  men. 
4  Bioren,  825,  Act  of  March  3,1815.  The  army 
to  be  reduced  had  been  enlisted  pursuant  to 
different  statutes,  several  of  which  had  most 
clearly  authorized  the  reception  of  foreigners. 
Under  such  statutes  no  doubt  the  greater  num- 
ber of  our  troops  serving  in  1815  had  been 
levied.  Among  these  there  must  have  been 
some  aliens;  yet  the  statute  then  fixing  the  es- 
tablishment, contained  no  direction  that  the 
President  should  distinguish  between  them 
and  others,  in  the  persons  to  be  retained.  Nor 
do  our  various  statutes  concerning  re-enlist- 
ments, contain  any  such  distinction. 

On  the  whole,  looking  at  the  case  independ- 
ently of  all  statute  restriction,  and  referring 
the  question  to  international  law,  the  validity 
of  Wyngall's  contract  is  clear  of  all  doubt. 

There  is  some  difficulty,  arising  from  much 
indirect  and  obscure  legislation  bordering  on 
the  point,  in  seeing  whether  the  designation  of 
citizenship  in  the  Act  of  1802  be  continued  in 
our  existing  statutes  or  not.  I  have  preferred 
considering  the  case  on  the  assumption  that  it 
is.  Being  of  opinion,  however,  that,  at  most, 
the  statute  is  but  directory  in  this,  as  it  clearly 
is  in  regard  to  the  other  qualifications  of  the 
recruit,  it  follows  that  Wyngall  can  with  no 
more  reason  object  his  alienism  as  a  ground  for 
annulling  his  contract  with  the  U.S., than  could 
he,  if  a  natural  born  subject,  his  feebleness  of 
body.  The  prohibition  against  enlisting  the 
feeble  bodied  man  and  the  alien,  is  contained 
In  the  same  clause,  and  expressed  in  the  same 
form;  and  the  consequence  of  each  is  declared 
to  be  the  same.  The  objection  that  he  fejl  be- 
low the  ordinary  standard  in  physical  strength, 
would  be  looked  upon  as  a  very  idle  one  ;  but 
is  is  not  more  so  than  any  other  claiming  that 
the  soldier  is  entitled  to  "a  discharge  because 
the  nation  with  which  he  dealt  got  the  worst  of 
the  bargain. 

Even  were  the  soldier  successful  in  combat- 
ing the  position  that  the  statute  is  directory, 
and  in  throwing  his  case  upon  the  absence  of 
power  in  the  immediate  agent,  it  is  still  diffi- 
cult to  see  how  he  can  allege  the  nullity  of  his 
contract  against  the  confirmation  of  it  by  the 
Commander-in-Chief. 

27*]  *We  entertain  no  serious  doubt  that 
the  commissioner  erred  ;  and  his  order  dis- 
charging Wyngall  must,  therefore,  be  vacated. 

Ordered  accordingly,  (a) 

(a)  Decisions  of  a  similar  character  have  been 
made,  tt  is  aaid,  in  the  courts  of  other  States,  but  I 
can  nnd  no  report  of  them.  A  contrary  decision 
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was  made  by  the  Recorder  of  Buffalo,  in  1842,  whose 
opinion,  together  with  a  letter  from  Conkling.  J., 
to  the  same  effect,  will  be  found  reported  in  The 
New  York  Legal  Observer,  p.  340. 

Cited  in— 6  N.  Y.,  312 ;  6  Barb.,  370 ;  15  Barb..  160 ;  2 
Abb.  N.  S.,  339;  6  Park.,  288 ;  10  Allen,  195 ;  107 
161. 


JACKSON  v.  WALKER. 

Election*  —  Payment   of  Money  to  Promote  — 
Statute. 

Every  contribution  of  money  intended  to  promote 
the  election  of  any  person  or  ticket  is  prohibited 
by  the  Statute  1  R.  S.,  136,  sec.  6,  except  for  defray- 
ing1 expenses  of  printing,  and  the  circulation  of  the 
votes,  handbills  and  other  papers  previous  to  such 
election  :  and  this,  whether  the  immediate  purpose 
for  which  the  money  is  designed  be  in  itself  corrupt 
or  not. 

Accordingly,  where  the  defendant  agreed  to  pay 
the  plaintiff  $1.000,  in  consideration  that  the  latter, 
who  had  built  a  log  cabin,  would  keep  it  open  for 
the  accommodation  of  political  meetings  to  further 
the  success  of  certain  persons  nominated  for  mem- 
bers of  Congress,  etc.;  held,  that  the  agreement  was 
illegal  and  could  not  be  enforced. 

Citations— Laws,  1829,  p.  565,  ch.  373. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  Walker  sued  Jackson  in  the  court 
below,  and  declared  that  in  the  year  1840  the 
plaintiff  erected  a  certain  building  on  Broad- 
way, in  the  City  of  N.  Y.,  commonly  called  a 
log  cabin,  the  same  being  intended  and  calcu- 
lated for  public  and  other  meetings  of  a  certain 
political  party  known  and  designated  as  the 
Whig  party,  and  for  the  sale  of  refreshments: 
that  he  suffered  great  loss  and  damages  by 
erecting  and  continuing  the  log  cabin,  and  was 
about  to  tear  it  down  ;  and  that  in  considera- 
tion that  the  plaintiff  would  suffer  the  log  cabin 
to  remain  and  be  kept  open  for  the  benefit  of 
the  said  Whig  party  until  after  the  election  of 
members  of  Congress  and  electors  of  President 
and  Vice-President  and  other  officers  to  be 
elected  in  November  of  *that  year,  the  [*28 
defendant  promised  to  pay  the  plaintiff  $1,000 
November  20.  On  the  trial  it  was  proved  that 
the  plaintiff  built  the  log  cabin  in  1840  at  an 
expense  of  $1,600  or  $1,800.  In  August  of  that 
year  he  said  he  would  take  it  down  unless  a 
certain  sum  of  money  was  raised.  A  subscrip- 
tion was  opened,  and  nearly  $200  were  sub- 
scribed. The  plaintiff  and  defendant  then  met, 
and  the  defendant  told  the  plaintiff  that  "the 
log  cabin  must  not  be  taken  down  until  after 
the  election;  that  he  (the  defendant)  would  not 
permit  the  Whig  flag  across  Broadway  to  be 
struck,"  and  that  he  would  raise  the  balance 
of  the  $1,000,  or  pay  it  out  of  his  own  pocket 
by  November  20.  The  plaintiff  said  "he  wished 
no  ifs  and  ands  about  it,  but  wanted  the  money 
to  be  forthcoming  for  certain,"  and  requested 
the  defendant  to  jrive  him  his  note.  The  de- 
fendant replied  that  his  "word  was  his  bond." 
and  said  to  the  plaintiff  :  "I  will  pay  you  the 
$1,000  out  of  my  own  pocket  on  the  20th  of 
November  next.  The  plaintiff  then  agreed  to 
it,  and  "the  log  cabin  was  kept  open  until  after 
the  election,  and  was  used  by  the  Whig  party 
for  political  meetings,  and  was  the  Whip  head 
quarters,  in  a  measure."  It  was  kept  open  to 
promote  the  election  of  the  electoral  ticket  in 
favor  of  Gen.  Harrison  for  President ;  and 
after  the  election  it  was  removed.  On  this 
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evidence,  the  plaintiff  claimed  to  recover  the 
$1,000.  The  defendant  moved  for  a  nonsuit, 
on  the  ground  that  the  contract  was  illegal,  be- 
ing a  violation  of  the  election  law.  Motion 
denied  and  exception  taken.  The  defendant 
then  insisted  that  the  jury  had  a  right  to  deter- 
mine from  the  whole  evidence  whether  the 
contract  was  or  was  not  within  the  meaning  of 
the  statute.  The  court  charged  the  jury  that 
the  contract  as  proved  was  not  within  the  stat- 
ute, and  if  the  jury  believed  the  evidence,  the 
plaintiff  was  entitled  to  recover.  Exception. 
Verdict  and  judgment  for  the  plaintiff  of 
$1,000.  The  defendant  sued  out  a  writ  of  error. 

Mr.  S.  Stevens,  for  the  plaintiff  in  error, 
insisted  that  the  contract  proved  at  the  trial 
was  void,  as  having  been  entered  into  contrary 
to  the  Statute  Relating  to  Elections.  Sess.  L. 
29*]  1829,  p.  *565.  ch.  373;  1  R.  S.,  136,  137, 
sees.  6,  8,  3d  ed.  He  cited  and  commented  on 
De  Groot  v.  Van  Dvzer,  20  Wend.,  390,  and 
Langton  v.  Hughes,  1  Maule  &  S.,  593. 

Mr.  S.  Sherwood,  contra,  contended  that 
the  statute  referred  to,  1  R.  S.,  136, 137,  sees.  6, 
8  was  not  applicable  to  the  contract  in  ques- 
tion. The  5th  subdivision  of  the  6th  section 
does,  indeed,  forbid  the  contribution  of  money 
"for  any  other  purpose  intended  to  promote 
an  election  of  any  particular  person  or  ticket, 
except  for  defraying  the  expenses  of  printing," 
etc. ;  but  this  was  designed  to  suppress  corrupt 
practices  tending  to  interfere  with  the  regular 
and  due  exercise  of  the  elective  franchise,  and 
must  be  construed  accordingly.  The  Legisla- 
ture could  not  have  intended  to  prohibit  the 
payment  of  the  expenses  incident  to  lawful 
meetings  of  the  people  for  the  discussion  of 
political  topics.  If  the  doctrine  contended  for 
by  the  plaintiff  in  error  be  correct,  it  will  fol- 
low that  the  contribution  of  money  for  hiring 
a  room  in  which  to  hold  such  meetings  would 
be  illegal,  and  subject  the  contributors  to  an 
indictment  for  a  misdemeanor  under  the  8th 
section  of  the  statute. 

Mr.  Stevens,  in  reply.  The  true  meaning  of 
a  statute  is  primarily  to  be  sought  by  consider- 
ing the  language  which  the  Legislature  have 
used;  and  where  that  is  unambiguous,  there  is 
no  propriety  in  resorting  to  other  modes  of  in- 
terpretation. 1  Kent,  Com..  461  :  2  Ruth. 
Inst.,  ch.  7,  sec.  2.  Such  is  the  case  with  the 
statute  under  consideration.  It  prohibits,  in 
terms,  the  contribution  of  money  "for  any 
other  purpose  intended  to  promote  an  election, 
etc.,  except  for  defraying  the  expenses  of  print- 
ing, and  the  circulation  of  votes,  handbills  and 
other  papers  previous  to  any  such  election." 
Unless  the  phraseology  of  this  provision  be 
changed  by  substituting  or  adding  other  words, 
it  can  by  no  possibility  be  made  to  import  less 
than  a  declaration  that,  to  contribute  money 
for  promoting  an  election  shall  be  deemed  ille- 
gal in  all  cases  save  those  which  are  expressly 
excepted.  The  question,  therefore,  whether 
the  means  intended  to  be  employed  by  the  use 
of  the  money  now  claimed  were  in  themselves 
corrupt,  does  not  arise;  for  the  statute  virtual- 
3O*]  ly  says  that,  though  *these  be  innocent, 
money  shall  not  be  contributed  for  the  purpose 
of  putting  them  in  requisition. 

By  the  Court,  Bronson,  J.  The  1st  section 
of  ihe  Act  of  1829,  "to  Preserve  the  Purity  of 
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Elections,"  is  in  these  words:  "It  shall  not  be 
lawful  for  any  candidate  for  an  elective  office, 
with  intent  to  promote  his  election,  or  for  any 
other  person,  with  intent  to  promote  the  elec- 
tion of  any  such  candidate.either,  1.  To  provide 
or  furnish  entertainment  at  his  expense  to  any 
meeting  of  electors,  previous  to,  or  during  the 
election  at  which  he  shall  be  a  candidate  ;  or, 
3.  To  pay  for,  procure,  or  engage  to  pay  for 
any  such  entertainment;  or  8.  To  furnish  any 
money  or  other  property  to  any  person,  for  the 
purpose  of  being  expended  in  procuring  the  at- 
tendance of  voters  at  the  polls  ;  or  4.  To  en- 
gage to  pay  any  money,  or  deliver  any  prop- 
erty, or  otherwise  compensate  any  person  for 
procuring  the  attendance  of  voters  at  the  polls; 
or  5.  To  contribute  money  for  any  other  pur- 
pose intended  to  promote  an  election  of  any 
particular  person  or  ticket,  except  for  defray- 
ing the  expenses  of  printing,  and  the  circula- 
tion of  votes,  handbills  ana  other  papers  pre- 
vious to  any  such  election."  The  3d  section 
declares  that  "Every  person  offending  against 
the  provisions  of  this  Act  shall  be  deemed 
guilty  of  a  misdemeanor."  Stat.  1829,  p.  565, 
ch.  373.  (1  R.  S.,  136,  7,  2d  ed.)  If,  at  the  time 
the  promise  was  made,  it  would  have  been  un- 
lawful for  the  defendant  "to contribute  money" 
for  the  purpose  of  preserving  and  keeping 
open  the  log  cabin,  it  is  quite  clear  that  his 
promise  to  pay  money  for  that  purpose  at  a 
future  day  cannot  be  enforced.  Now,  to  what 
end  was  the  log  cabin  to  remain?  The  plaint- 
iff tells  us  in  the  declaration  that  the  building, 
besides  the  sale  of  refreshments,  was  "intended 
and  calculated  for  public  and  other  meetings 
of  a  certain  political  party,  known  and  desig- 
nated by  the  name  of  the  Whig  party:"  and 
the  consideration  for  the  promise  was,  "that  the 
plaintiff  would  not  tear  down  or  remove  the 
log  cabin,  but  would  suffer  the  same  to  remain, 
and  would  keep  or  cause  the  same  to  be  kept 
open  "for  the  benefit  of  the  said  Whig  party 
*until  after  the  election"  of  members  of  [*3l 
Congress,  Presidential  Electors,  etc.  The 
plaintiff  then  avers  that  he  performed  the  agree- 
ment on  his  part ;  and  so  is  the  proof.  The 
witness  says  "the  log  cabin  was  kept  open  until 
after  the  election,  and  was  used  by  the  Whig 
party  for  political  meetings,  and  it  was  the 
Whig  head  quarters,  in  a  measure.  It  was  kept 
open  to  promote  the  election  of  the  electoral 
ticket  in  favor  of  General  Harrison  for  Presi- 
dent.'1 The  statute  after  forbidding  several 
things,  declares  that  money  shall  not  be  con- 
tributed "for  any  other  purpose  intended  to 
promote  an  election  of  any  particular  person  or 
ticket."  It  requires  no  argument  to  prove  that 
this  money  was  to  be  paid  to  promote  the  elec- 
tion of  particular  persons,  to  wit:  Gen.  Harri- 
son, and  the  Whig  candidates  for  Congress, 
etc.;  and  a  particular  ticket,  to  wit:  the  electo- 
ral ticket  in  favor  of  Gen.  Harrison  for  Presi- 
dent, and  the  ticket  for  Whig  members  of  Con- 
gress, etc.  The  parties  intended  to  accomplish 
the  very  thing  which  the  statute  declares  to  be 
illegal.  No  one  can  wink  so  hard  as  not  to  see 
it.  Every  contribution  of  money  "intended  to 
promote  an  election  of  any  particular  person 
or  ticket"  is  forbidden,  except  "for  defraying 
the  expenses  of  printing,  and  the  circulation  of 
votes,  handbills  and  other  papers  previous  to 
any  such  election."  There  can  be  little  doubt 
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that  large  sums  of  money  are  expended  upon 
elections  for  other  purposes  ;  but  the  statute 
says,  "it  shall  not  be  lawful"  to  do  so,  and  the 
enactment  should  either  be  enforced  or  re- 
pealed. 

It  is  said  that  the  statute  only  forbids  the 
contribution  of  money  for  corrupt  purposes. 
But  the  statute  says  nothing  about  corruption. 
It  declares  that  the  thing  shall  not  be  done. 
With  two  specified  exceptions,  it  provides  that 
money  "intended  to  promote  an  election"  shall 
not  be  contributed.  The  Legislature  evidently 
thought  that  the  most  effectual  way  "to  pre- 
serve the  purity  of  elections,"  was  to  keep 
them  free  from  the  contaminating  influence  of 
money.  They  said,  you  may  contribute  money 
to  pay  for  printing  and  circulating  votes  and 
information,  but  not  for  any  other  purpose. 

If  this  contract  is  void,  it  is  said  that  money 
cannot  be  contributed  to  hire  a  room  for  hold- 
32*J  ing  political  meetings.  That  is  *un- 
doubtedly  true,  if  the  object  be  "to  promote 
an  election  of  any  particular  person  or  ticket." 
I  will  not  discuss  the  policy  of  the  law.  The 
Legislature  have  said  that  the  thing  shall  not 
be  done,  and  that  is  enough. 

Judgment  reversed. 

Afflrmed-7  Hill,  387. 
Distinguished— 4  Barb.,  539. 
Limited— 28  Barb.,  109, 112. 
Explained— 4  E.  D.  S.,  581. 
Cited  in— 64  How.  Pr.,  363 ;  17  Barb.,  405. 


BEBEE  v.  THE  PEOPLE. 

Criminal  Law — Depositions  Taken  before  Com- 
mitting Magistrate — When  Admissible  at  the 
Trial— Agreement  by  Prisoner's  Counsel,  for 
Admission  of — Practice. 

In  general,  depositions  taken  before  a  committing 
magistrate  pursuant  to  2  R.  S.,  708.  709,  sec.  13,  et 
aeq.,  cannot  be  read  in  evidence  at  the  trial,  on  the 
part  of  the  people,  unless  it  be  first  shown  that  the 
prosecutor  is  unable  to  procure  the  attendance  of 
the  witness  by  reason  of  his  death,  insanity,  illness 
or  collusion  with  the  prisoner.  Per  Nelson,  Ch.  J. 

Where,  however,  on  a  trial  before  a  Court  of  Spe- 
cial sessions,  the  prisoner's  counsel  agreed  that  one 
of  the  depositions  thus  taken  might  be  read,  pro- 
vided time  was  allowed  him  to  procure  testimony 
in  order  to  show  the  witness'  incompetency  from 
defect  of  religious  belief,  and  a  postponement  for 
several  days  accordingly  took  place  ;  held  that,  the 
court  having  afterwards  heard  such  testimony  and 
decided  in  favor  of  the  witness'  competency,  the 
prisoner  could  not  recede  from  his  agreement  and 
prevent  the  deposition  from  being  read. 

Otherwise,  semblf,  had  It  appeared  that  the  agree- 
ment was  made  hastily  by  the  prisoner,  or  under  a 
mistaken  notion  of  the  law,  and  that  no  change  in 
the  course  of  proceeding  on  the  part  of  the  prose- 
cution occurred  inconsequence  of  It.  Per  Nelson. 
Ch.  J. 

Where,  after  a  trial  had  commenced  before  a 
Court  or  Special  Sessions,  a  postponement  took 
place  at  the  Instance  of  the  prisoner  for  several 
days,  and  the  Jury  were  allowed  to  separate  In  the 
meantime,  having  been  previously  admonished  by 
the  court,  however,  not  to  converse  with  anyone 
in  relation  to  the  case :  held,  not  a  sufficient  ground 
for  reversing  the  conviction,  especially  as  no  mis- 
behavior on  the  part  of  the  jurors  was  alleged. 

Citations—  Roscoe,  Cr.  Ev.,  50,  51 ;  3  Hill,  289. 

riERTIORAHI  to  a  Court  of  Special  Sessions, 
\J  where  Bebee  was  convicted  of  maliciously 
maiming  a  horse,  the  property  of  one  Spicer. 
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The  trial  took  place  before  three  justices  and 
a  jury,  and  lasted  several  days.  In  the  course 
of  the  trial,  the  prosecutor  having  failed  to 
procure  the  attendance  of  one  Button  whose 
deposition  had  been  taken  before  the  commit- 
ting magistrate,  it  was  proposed  by  the  prison- 
er's counsel  to  admit  the  deposition  *to  [*33 
be  read  in  evidence,  provided  time  were  al- 
lowed him  to  obtain  witnesses  in  order  to  show 
Button's  incompetency  for  want  of  religious 
belief.  This  was  agreed  to  by  the  prosecutor, 
and  the  trial  was  accordingly  suspended  for 
three  days.  In  the  meantime,  the  jury  were 
allowed  to  separate,  having  been  previously 
admonished  by  the  court,  however,  not  to  con- 
verse with  anyone  in  relation  to  the  case.  At 
the  expiration  of  the  three  days,  the  court  and 
jury  convened,  and  the  trial  proceeded.  Sev- 
eral witnesses  were  examined  touching  the  al- 
leged defect  of  religious  belief  on  the  part  of 
Button,  but  the  court  decided  that  he  was  com- 
petent. The  prisoner's  counsel  then  objected  to 
the  reading  of  Button's  deposition,  insisting 
that  the  agreement  to  receive  it  was  invalid 
and  not  binding  on  the  prisoner.  The  court 
ruled  otherwise,  and  the  deposition  was  read. 
After  hearing  further  testimony,  the  cause  was 
submitted  to  the  jury,  who  found  the  prisoner 
guilty;  and  thereupon  the  court  sentenced  him 
to  thirty  days'  imprisonment,  and  to  pay  a  fine 
of  $25.  The  prisoner  sued  out  a  certiorari. 

Mr.  R.  Judson,  for  plaintiff  in  error. 

,  for  the  people. 

By  the  Court,  Nelson,  Ch.  J.  But  for  the 
consent  of  the  prisoner's  counsel,  Button's  dep- 
osition could  not  have  been  received  in  evi- 
dence, inasmuch  as  no  proper  foundation  for 
admitting  it  was  laid  by  proving  the  witness' 
death,  insanity,  inability  from  sickness  to  at- 
tend the  trial,  or  collusion  with  the  prisoner. 
Roscoe,  Cr.  Ev. ,  50,  51  ;  People  v.  ResteU,  8 
Hill,  289.  Such  consent  having  however  been 
deliberately  given,  I  think  the  court  below 
were  right  in  refusing  to  allow  its  withdrawal. 
I  concede,  if  the  agreement  to  admit  the  depo- 
sition had  been  made  hastily,  or  under  a  mis- 
taken impression  of  the  law,  and  the  prosecu- 
tor's course  of  proceeding  had  not  been  at  all 
influenced  by  it,  the  prisoner's  counsel  should 
have  been  permitted,  after  changing  his  opin- 
ion, to  retract  at  any  time  before  the  evidence 
was  received.  But  here,  there  was  a  sort  of 
stipulation  deliberately  entered  into  by  the 
counsel  for  the  respective  *parties,  with  [*34 
the  approbation  of  the  court,  which  in  a  meas- 
ure, changed  the  course  of  the  trial  and  sus- 
pended further  efforts  to  procure  the  attend- 
ance of  the  witness.  After  this,  to  allow  the 
prisoner's  counsel  to  retract,  would  be  to  sanc- 
tion an  abuse  of  the  time  and  indulgence  of  the 
court  and.  perhaps,  operate  an  injury  to  the 
adverse  party. 

In  respect  to  the  delay  of  the  trial  and  sepa- 
ration of  the  jury  in  the  meantime,  it  is  not 
for  the  prisoner  to  take  advantage  of  the  irreg- 
ularity, if  it  be  such,  as  the  indulgence  was 
granted  on  his  application  and  for  his  benefit. 
Still,  if  it  had  appeared  that  any  of  the  jury- 
men, while  thus  separated,  were  tampered 
with,  had  held  improper  conversations  in  re- 
spect to  the  complaint,  or  in  any  way  misbe- 
haved themselves  or  abused  the  indulgence  of 
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the  court,  we  should  feel  it  our  duty  to  inter- 
fere and  quash  the  proceedings.  But  I  do  not 
find  the  slightest  imputation  against  them.  For 
aught  that  appears,  they  observed  strictly  the 
admonition  of  the  court  to  hold  no  conversation 
during  the  interim  about  the  complaint.  (See 
Wilson  v.  Abrahams,  1  Hill,  207.) 
Conviction  affirmed. 

Reviewed— 19  N.  Y.,  564. 

Cited  in— 10  How.  Pr.,  340;  3  Park.,  43;  4  Park., 
609  ;  30  111.,  274. 


MANY  9.  NO  YES  &  PROSSER. 

Statute  Authorizing  Proceedings  Against  Ships 
and  Vessels — Canal- Boat,  Not  Within. 

The  Revised  Statutes,  2  R.  S.,  493,  494,  et  seq.,  au- 
thorizing "proceeding's  for  the  collection  of  de- 
mands asrainst  ships  and  vessels,"  apply  only  to 
ships  and  vessels  which  navigate  the  ocean,  and  such 
as  are  required  to  have  a  coasting1  license  under  the 
laws  of  the  U.  S. 

Accordingly,  held,  in  this  case,  that  a  canal-boat, 
navigating  the  canal  between  Albany  and  Troy,  was 
not  within  the  statute. 

DEBT  on  bond,  tried  before  Cushman,  C. 
Judge,  at  the  Albany  Circuit  in  June,  1842. 
The  bond  bore  date  July  10,  1840,  and  was 
conditioned  to  pay  all  such  claims  and  demands 
as  had  been  exhibited,  and  should  be  estab- 
35*]  lished  to  have  been  *subsisting  liens  on 
the  steam  canal-boat  or  vessel  called  The  Red 
Bird.  The  bond  was  taken  in  a  proceeding 
under  the  statute  authorizing  the  attachment 
of  ships  and  vessels  on  account  of  liens  for 
work,  materials,  etc.  2  R.  S.,493,  tit.  8.  On 
the  trial,  it  appeared  that  the  plaintiff  had  fur- 
nished an  engine  and  other  things  to  the  mas- 
ter of  the  boat,  for  the  purpose  of  fitting  it  to 
navigate  the  canal  by  steam.  The  boat  was  at 
the  time  in  the  basin  at  Albany.  The  witness 
had  never  seen  it  navigated  except  in  the  canal 
between  Albany  and  Troy.  It  was  a '  'common, 
ordinary  canal-boat"  of  40  or  50  tons  burden. 
The  defendants  moved  for  a  nonsuit  on  the 
ground  that  this  was  not  a  ship  or  vessel  within 
the  meaning  of  the  statute,  which  motion  was 
denied.  The  plaintiff  had  a  verdict,  and  the  de- 
fendants now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

Mr.  S.  Stevens,  for  the  defendants,  cited 
2  R.  S.,  493,  sees.  1,  2;  Birkbeckv.  Ferry-boats, 
17  Johns.,  54;  Walker  v.  Blackwell,  1  Wend., 
557  ;  Farmers'  Delight  v.  Lawrence,  5  Wend., 
564. 

Mr.  I.  Harris,  for  the  plaintiff,  cited 
Wakeman  v.  Newton,  21  Wend. ,  260. 

By  the  Court,  Bronson.  J.  It  is  impossible 
to  distinguish  this  case  from  those  cited  at  the 
bar.  The  present  statute  is  substantially  like 
the  former  ones.  It  only  applies  to  ships  and 
vessels  which  navigate  the  ocean,  and  such  as 
are  required  to  have  a  coasting  license  under 
the  laws  of  the  U.  S.  If  this  were  a  new  ques- 
tion, I  should  be  of  that  opinion.  In  common 
parlance,  a  canal-boat  is  not  a  "ship  or  vessel." 
But  it  is  enough  that  the  question  is  decided. 

New  trial  granted. 

Distinguished— 71  N.  Y.,  417;  45  Barb.,  271;  30  How. 
Pr..401. 

Cited  in-7  N.  Y.,  512 ;  17  Barb.,  529  ;  3  Sandf.,  576 ; 
30  N.  J.  L.,  221. 
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Pleading— Profert   of  Certified    Transcript    of 
Conveyance  of  Lands. 

In  declaring-  upon  a  covenant  contained  in  a  re- 
corded conveyance  of  lands,  the  plaintiff  may  make 
profert  of  a  certified  transcript,  and  need  not  show 
forth  the  original. 

Though  profert  be  made  of  the  original,  the 
plaintiff  may  nevertheless  resort  to  a  certified  tran- 
script as  primary  evidence  at  the  trial.  Per  Nelson, 
Ch.  J. 

Citations— 1  R.  S..  769,  sec.  17 ;  1  Phil.  Ev.,  463. 

REMURRER  to  declaration.  The  action  was 
jJ  for  a  breach  of  a  covenant 'of  quiet  enjoy- 
ment contained  in  a  deed  of  lands  executed  by 
the  defendant  to  the  plaintiff's  grantor.  Pro- 
fert of  the  deed  was  made  as  follows:  "A  duly 
certified  transcript  of  which  said  indenture 
from  the  record  in  the  clerk's  office  of  Herki- 
mer  County,  where  the  original  has  been  duly 
recorded  according  to  law,  the  said  plaintiff 
now  brings  here  into  court,"  etc.  The  defend- 
ant demurred,  assigning  for  cause  that  profert 
was  not  made  of  the  original  identure,  nor  its 
loss  or  destruction  averred.  Joinder. 

Mr.  J.  O'Connell.  for  defendant. 

Mr.  W.  Scidmore,  for  plaintiff. 

By  the  Court,  Nelson.  Ch.  J.  The  Revised 
Statutes  provides  that  the  record  of  a  convey- 
ance duly  recorded,  or  a  transcript  thereof 
duly  certified,  may  be  read  in  evidence  with 
the  like  force  and  effect  as  the  original  con- 
veyance. 1  R.  S.,  759,  sec.  17.  The  record  or 
transcript  is  thus  made  primary  evidence  of 
the  contents  of  the  deed,  and  I  can,  therefore, 
perceive  no  reason  why  profert  may  not  be 
made  of  the  transcript,  as  well  as  of  the  origi- 
nal. Indeed,  if  the  averment  were  in  the  usual 
form,  proof  of  the  instrument  by  the  produc- 
tion of  a  transcript  duly  certified  under  the 
statute,  would  be  sufficient  at  the  trial.  The 
counsel  for  the  plaintiff  supposes  that  he  might 
in  case  of  such  an  averment,  have  been  obliged 
to  produce  the  original;  but  *underthe  [*37 
statute  the  transcript  is  presented  as  the  origi- 
nal for  all  the  purposes  of  evidence  in  a  court 
of  justice. 

Our  Act.  in  legal  force  and  effect,  is  some- 
what like  the  Statutes  of  10  Anne  and  3  and  4 
Edw.  VI.,  explained  by  13  Eliz. ,  the  former  of 
which  allows  profert  of  a  copy  of  the  enroll- 
ment of  a  deed  of  bargain  and  sale,  and  the 
latter  of  an  exemplification  of  the  enrollment 
of  letters  patent.  1  Phil.  Ev.,  463.  And  the 
reason  for  this  is,  the  party  may  not  have  pos- 
session of  the  original;  for  it  frequently  hap- 
pens that  several  parcels  of  land  are  comprised 
in  the  same  conveyance,  and  the  title  after- 
wards derived  to  different  persons.  Each  own- 
er of  a  parcel,  cannot,  therefore,  have  the 
possession  or  control  of  the  original  convey- 
ance. 

I  put  the  decision,  however,  upon  the 
ground  that  the  statute  makes  the  transcript 
primary  evidence  of  the  deed — an  original  for 
all  the  purposes  of  pleading  and  proof — and 
allows  it  to  be  used  in  any  stage  of  the  cause, 
the  same  as  the  original. 

There  must  be  judgment  for  the  plaintiff, 
with  leave  to  amend  on  the  usual  terms. 

Ordered  accordingly. 

Cited  in— 16  Hun,  539 ;  24  Hun,  296. 
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NELSON,  Impleaded  with  SHUMWAY 

v. 
BOSTWICK  ET  AL. 

Contracts — Premise  to  Pay  One's  Own  Debt  "on 
Demand" — No  Special  Demand  Need  Be  Al- 
leyed — Contra  Where  Promise  Is  on  Collat- 
eral Matter,  or  as  Surety — Bond  for  Payment 
of  Costs— Statute — Pleading  and  Practice — 
Assessment  of  Damages. 

Where  a  party  enters  into  a  written  obligation  to 
pay  his  own  debt  "  on  request "  or  "  on  demand,"  it 
is  regarded  as  an  undertaking-  to  pay  generally  and 
no  special  request  or  demand  need  be  alleged. 

But  if  the  undertaking  be  for  a  collateral  matter, 
•or  as  surety  fora  third  person,  the  request  or  de- 
mand is  parcel  of  the  contract  and  must  be  special- 
ly alleged  and  proved. 

Accordingly,  in  an  action  on  a  bond  given  by  S. 
a  non-resident  plaintiff,  and  his  surety,  conditioned 
that  the  former  should  pay  on  demand  all  costs 
which  might  be  awarded  against  him  in  the  suit ; 
held,  that  the  surety  was  not  liable  until  after  the 
costs  had  been  demanded  of  S.,  and  that  the  fact  of 
such  demand  should  be  averred  in  the  declaration 
and  proved  at  the  trial. 

Held,  further,  that  the  condition  of  the  bond  was 
within  2  B.  S.,  378,  sec.  5.  requiring  the  specific 
breaches  for  which  the  action  was  brought, to  be  as- 
signed in  the  declaration.  Cowen,  J.,  dissented. 

The  statute  extends  to  every  kind  of  condition.ex- 
38*]  cepting  one  for  the  absolute  payment  *of  a 
gum  certain  at  a  particular  time,  or  in  specified  in- 
stallments. Per  Bronson,  J. 

SemMe.that  a  bond  executed  by  two.if  conditioned 
for  the  payment  of  money  by  only  one  of  the  obli- 
gors, and  not  by  both,  is  for  that  reason  within  the 
statute,  and  breaches  must  be  assigned.  Per  Bron- 
son, J.;  Cowen,  J.,  contra. 

In  an  action  on  a  bond  within  the  statute,  if  the 
plaintiff  omit  to  assign  breaches,  he  is  not  entitled 
to  an  assessment  of  even  nominal  damages. 

The  omission  to  assign  breaches  in  such  case  is  fa- 
tal even  on  error  after  verdict. 

Though  damages  have  been  assessed  for  breaches 
properly  assigned.it  is  irregular  to  insert  them  in  the 
ordinary  judgment;  but  a  further  judgment  should 
be  entered,  viz.:  that  the  plaintiff  have  execution  to 
collect  the  damages,  specifying  their  amount.  Per 
Cowen,  J. 

In  an  action  against  two  joint  obligors,  though 
only  one  of  them  was  served  with  process,  judg- 
ment must  be  entered  against  both ;  and  if  entered 
against  only  the  one  brought  into  court,  it  will  be 
deemed  erroneous  in  substance. 

Cowen,  J.,  was  of  opinion  that  this  defect  was 
amendable  on  payment  of  costs. 

Citations-Cro.  Eliz.,  85;  Cro.  Jac..  183,  523,  &39, 640; 
1  Saund.,  32,  and  n.2;  33,  n.  2 ;  58,  n.  1 ;  6  Mod.,  200 ; 
Com.  Dig.,  Pleader,  c.  69 ;  B  Manic  &  S.,  9:3  Camp., 
459 ;  7  Pet.,  113 ;  2  Saund.,  108,  n.  3 ;  187,  n.  2 ;  Lawes, 
PI.,  232,  251 :  1  Chit.  PI.,  363,  ed.  1837 :  11  Wend.,  27, 
30,31;  8and»  Wra.  III.,  ch.  11.  sec.  8;8T.  R.,  126;  17 
Wend.,  331 ;  2  R.  S.,  2d  ed.,  299,  sec.  11 ;  300,  sec.  6 ; 
301,  sec.  10  ;  344,  345 ;  377,  sees.  1,  3. 4  ;  378,  sec.  5 ;  515, 
wc.4:7  Wend., 345;  2Keb.,  126;  Yelv..  66;  2Bulst.. 
229:  24  Wend.,  51  ;  2  Wend.,  158,  163;  Cowp.,  407;  1 
Hill,  56;  15  Wend.,  502,  514;  16  Johns.,  205,  209;  6 
K:i-r,  5.VI,  '.I-:  1  Schv.  .V.  /'..  :,NS,  ,•<!.  1MV  :  ,  .J,,l,ns.. 
Ill,  115, 116 :  2  Ld.  Raym.,  1534. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  Bostwick  and  Wells  sued  Nelson 
and  Shumway  in  the  court  below,  the  capias 
as  to  Shumway  being  returned  not  served.  The 
plaintiffs  declared  in  debt  on  a  boud  made  by 
the  defendants  in  the  penal  sum  of  $250, 
dated  January  24,  1840,  which  after  reciting 
that  Shumway  had  commenced  a  suit  in  the 


NOTE.— Principal  and  ntrcty—  Demand.  In  con- 
nection with  the  above  case  of  Nelson  v.  Bostwick, 
aco  Douglass  v.  Hathbone,  port,  143. 

The  contract,  strictly  construed.  See.  Walsh  v. 
Bailie.  10  Johns.,  180,  note;  Ludlow  v.  Simonds.  2 
<hL  Gas..  1,  note. 

Sf-e,  generally,  Albany  Dutch  Church  v.  Vedder, 
14  Wend.,  165.  note*  cited. 
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Superior  Court  against  Bostwick  and  Wells, 
was  conditioned  to  be  void  if  Shumway  should 
pay  on  demand  all  costs  that  might  be  award- 
ed to  the  defendants  in  that  action.  The  plaint- 
iffs did  not  set  out  the  condition  of  the  bond, 
nor  assign  any  breach  in  the  declaration.  Nel- 
son, after  craving  oyer  and  setting  out  the 
bond  and  condition,  pleaded:  1.  Non  est  fac- 
tum;  and  2.  That  no  demand  of  the  costs  had 
been  made  of  Shumway.  Replication,  that  a 
demand  was  made  of  Shumway  before  suit 
brought.  On  the  trial  it  appeared  that  Shum- 
way resided  in  N.  J.,  six  or  eight  miles  from 
N.  Y.  The  plaintiffs  gave  in  evidence  a  judg- 
ment record,  from  which  it  appeared  that 
Shumway  failed  in  his  suit  against  Bostwick 
and  Wells,  and  was  adjudged  to  pay  $110.39 
costs.  A  fi.  fa.  had  been  issued  on  the  judg- 
ment and  returned  nuUa  bona.  The  defend- 
ant moved  for  a  nonsuit  on  the  ground:  1. 
That  no  demand  of  Shumway  was  proved  ; 
and  2.  That  as  no  breach  was  assigned  in  the 
declaration,  the  plaintiffs  could  not  assess  any 
damages.  The  court  overruled  *the  ob  [*39 
jections,  and  the  defendant  excepted.  The  de- 
fendant then  insisted  that  the  jury  could  not 
assess  more  than  the  nominal  damages.  This 
was  also  overruled,  and  the  defendant  again  ex- 
cepted. The  jury  found  a  verdict  for  the  plaint- 
iffs, and  assessed  their  damages  at  $110.39. 
Judgment  was  entered  that  the  plaintiffs  re- 
cover against  the  defendant  Nelson,  their  debt, 
and  their  damages  aforesaid  to  $110.39  assessed 
by  the  jury,  besides  their  costs  of  suit.  Nelson 
sued  out  a  writ  of  error. 

Mr.  A.  Taber,  for  plaintiff  in  error. 

Mr.  S.  Stevens,  for  defendants  in  error. 

Bronson,  <7.  When  a  party  agrees  to  pay 
his  own  debt  on  request,  it  is  regarded  as  an 
undertaking  to  pay  generally,  and  no  special 
request  need  be  alleged.  But  it  is  otherwise 
when  he  undertakes  for  a  collateral  matter,  or 
as  a  surety  for  a  third  person.  There,  if  the 
agreement  be  that  he  will  pay  on  request,  the 
request  is  parcel  of  the  contract,  and  must  be 
specially  alleged  and  proved.  Devenlyv.  Wei- 
bore,  Cro.  Eliz..  85  ;  Hill  v.  Wade,  Cro.  Jac., 
523  ;  Waters  v.  Bridge,  M.639;  Birksv.  Trip- 
pet,  1  Saund.,  32,  and  n.  2.  Norwood  v.  Tur- 
berville,  6  Mod.,  200;  Com.  Dig.  Pleader,  c,  69; 
Sicklemore  v.  Thistleton,  6  Maule  &  S.,  9;  Car- 
ter v.  Ring,  3  Camp.,  459  ;  Douglass  v.  Rey- 
nolds, 7  Pet.,  113;  2  Saund.,  108,  n.  3;  Lawes, 
PL,  232,  251  ;  1  Chit.  PL,  363,  ed.  of  1837. 
Here  there  was  no  precedent  debt  or  duty  upon 
Nelson.  He  was  a  surety,  and  in  becoming  so 
he  had  a  right  to  make  his  own  terms.  The 
condition  of  the  bond  is,  that  Shumway,  the 
principal  debtor,  shall  pay  on  demand.  The 
demand  is  parcel  of  the  contract,  and  is  in  the 
nature  of  a  condition  precedent  to  a  right  of 
action  on  the  bond.  As  no  demand  of  the  costs 
from  Shumway  was  proved,  there  was  no 
breach  of  Ihe  condition,  and  no  right  of  action 
had  accrued  on  the  bond. 

Although  no  broach  was  assigned  in  the  dec- 
laration, the  plaintiffs  have  gone  on  and  as- 
sessed damages  to  the  full  amount  of  the  costs 
'recovered  against  Shumway.  This  was  [*4O 
clearly  irregular.  The  plaintiffs  were  not  en- 
titled to  an  assessment  of  even  nominal  dam- 
ages. Barnardv.  Darling,  11  Wend.,  28.  These 
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errors  are  presented  by  the  bill  of  exceptions. 
There  are  others  which  appear  in  the  judgment 
reeord. 

Breaches  should  have  been  assigned  in  the 
declaration.  The  Statute  8  and  9  Wm.  III. ,  c, 
11,  provided  that  the  plaintiff  might  assign 
breaches,  and  only  extended,  in  terms,  to  bonds 
for  the  performance  of  covenants.  And  yet 
upon  the  construction  of  that  statute,  it  has 
been  settled  that  the  plaintiff  must  assign 
breaches,  and  that  he  must  do  so  in  all  cases, 
except  upon  bail-bond,  where  the  condition  is 
not  for  the  payment  of  a  gross  sum  of  money 
by  the  obligor  at  a  specified  time.  He  must 
.even  do  so  where  the  condition  is  for  the  pay- 
ment of  an  annuity.  2  Saund.,  187,  n.  2;  Wai- 
cot  v.  Qoulding,  ST.  R.,  126.  But  with  us, 
breaches  need  not  be  assigned  where  the  con- 
dition is  that  the  obligor  will  pay  a  certain  sum 
of  money  in  specified  instalments.  Spaulding 
v.  MiUard,  17  Wend.,  831.  Under  the  English 
decisions  this  was  clearly  a  case  for  assigning 
breaches,  and  our  statute  is  much  broader  in 
its  terms  than  theirs.  The  words  are,  the 
plaintiff  shall  assign  breaches  when  the  action 
is  upon  a  bond  "for  the  breach  of  any  condi- 
tion other  than  for  the  payment  of  money." 
2  R.  S.,  378,  sec.  5.  It  extends  to  every  kind 
of  condition,  excepting  one  that  the  obligor 
will  pay  a  certain  sum  of  money  at  a  particular 
time,  or  in  specified  installments.  This  bond 
was  within  the  statute  for  several  reasons: 
1.  The  condition  was  not  that  the  obligors 
should  pay  money,  but  that  Shumway  should 
pay  it;  2.  It  was  not  to  pay  at  a  specified 
time,  but  upon  the  happening  of  a  contingent 
event.  Shumway  was  to  pay  such  costs  as 
might  be  awarded  against  him  in  the  suit  where 
he  was  plaintiff.  It  was  uncertain,  when  the 
bond  was  given,  whether  any  costs  would  ever 
be  awarded  to  the  defendants  in  that  action;  3. 
The  condition  was  not  that  Shumway  should 
pay  at  all  events,  but  that  he  should  pay  on 
demand;  and  4.  The  condition  was  not  for  the 
payment  of  a  specified  sum  of  money ,  but  for  the 
payment  of  an  uncertain  sum,  to  wit:  all  costs 
4l*J  that  might  be  awarded  to  the  *def end- 
ants  in  that  action.  To  make  out  a  forfeiture, 
and  a  right  to  sue  on  the  bond,  it  was  neces- 
sary to  aver  by  way  of  assigning  a  breach  of 
the  condition,  that  costs  had  been  awarded  to 
the  defendants  in  the  action  mentioned  in  the 
bond,  specifying  the  amount;  and  that  those 
costs  had  been  demanded  of  Shumway,  and  re- 
mained unpaid. 

Where  the  condition  is  that  the  obligor  will 
pay  a  certain  sum  of  money  at  a  particular 
time,  and  where,  assuming  that  the  defendant 
has  done  nothing,  we  can,  with  the  almanac 
in  our  hands,  see  that  there  must  have  been  a 
forfeiture  of  the  bond,  there  the  plaintiff  need 
not  assign  breaches.  If  the  money  was  paid, 
or  the  defendant  has  a  release,  or  any  other 
matter  in  discharge  of  the  action,  he  may  plead 
it.  But  where  the  forfeiture  of  the  bond  de- 
pends on  the  happening  of  some  event  other 
than  the  lapse  of  time,  so  that  on  reading  the 
condition  we  cannot  see  that  a  right  of  action 
has  accrued,  there  the  plaintiff  must  show  by 
way  of  breach,  the  existence  of  the  facts  on 
which  the  right  of  action  depends.  And  so, 
too,  the  plaintiff  must  assign  breaches  where 
the  damages  are  not  liquidated,  and  cannot  be 
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ascertained  by  mere  calculation,  without  look- 
ing beyond  the  bond,  and  inquiring  into  ex- 
traneous facts. 

This  case  is  clearly  within  the  statute,  and  it 
is  a  fatal  objection  that  breaches  were  not  as- 
signed in  the  declaration.  Reed  v.  Drake,  7 
Wend.,  345. 

There  is  another  error  appearing  upon  the 
face  of  the  record.  The  action  was  brought 
against  two  joint  obligors,  and  yet  the  judg- 
ment is  against  Nelson  only.  Although  Shum- 
way was  not  served  with  process,  the  judg- 
ment should  have  been  against  both  in  the 
same  manner  as  though  both  had  been  brought 
into  court.  2  R.  S.,  377,  sec.  1.  This  is  not  a 
mere  formal  defect  which  may  be  overlooked 
on  a  writ  of  error.  It  is  matter  of  substance. 
It  changes  the  form  of  the  execution,  and  may 
prejudice  Nelson  in  the  collection  of  the  mon- 
ey. Sees.  8,  4.  Until  the  record  is  amended  no 
execution  can  issue  against  Shumway. 

This  is  not  a  case  for  awarding  a  venire  de 
now.  There  is  a  fatal  error  which  lies  back  of 
the  trial.  The  declaration  is  *bad  for  not  [*42 
assigning  a  breach.  The  proper  course  will  be 
to  reverse  the  judgment,  and  leave  the  plaint- 
iffs to  commence  a  new  action  if  they  shall  be 
so  advised. 

Nelson,  Ch.  J.,  concurred. 

Cowen,  J.  There  are  several  errors  for 
which  this  judgment  must  be  reversed.  A 
prominent  one  is,  the  failure  to  prove  a  de- 
mand of  Shumway.  The  condition  of  the  bond 
means  an  actual  not  a  mere  constructive  de- 
mand, such  as  the  bringing  of  a  suit,  or  the  is- 
suing of  an  execution.  Without  saying  that 
the  want  of  demand  would  be  a  defeuse  for 
Shumway,  it  is  clearly  so  as  to  Nelson,  the 
surety,  the  only  person  who  appeared  and 
pleaded.  There  was  no  precedent  duty  upon 
him  independently  of  the  words  of  the  condi- 
tion, and  he  might  prescribe  such  prelimina- 
ries to  his  liability  as  he  pleased.  A  bond  to 
pay  a  precedent  debt,  on  demand,  is  satisfied 
by  the  commencement  of  the  suit  itself,  which 
is  considered  a  sufficient  demand;  but  in  case 
of  any  engagement  to  pay  a  sum  on  demand, 
or  on  request,  not  itself  due  independently  of 
the  contract,  the  terms  of  the  contract  must 
be  pursued.  A.  demand,  with  time  and  place, 
must  then  be  averred,  and  the  averment  can- 
not be  satisfied  without  proof  of  an  actual  de- 
mand. Birks  v.  Trippet,  1  Saund.,  32;  8.  C.,2 
Keb.,  126;  Selman  v.  King,  Cro.  Jac.,  183;  Hill 
v.  Wade.  Id.,  523;  Waters  v.  Bridge,  Id.,  639, 
640;  The  case  of  an  Hostler,  Yelv.,  66.  A  prom- 
ise to  save  harmless  on  request  is  an  instance. 
Harrison  v.  Mitford,  2  Bulst.,  229.  This  and 
various  other  cases  to  the  same  effect  are  cited 
1  Saund.,  33,  n.  2.  "For,"  adds  the  editor,  "a 
request  is  parcel  of  the  contract,  and  must  be 
proved;  and  no  action  arises  until  a  request  be 
made."  Vide,  Douglass  v.  Howland,  24  Wend., 
51,  and  several  books  there  cited  to  the  same 
point.  In  Harwood  v.  Turbermlle,  6 Mod.,  200, 
the  defendant  became  surety  by  bond  to  pay  a 
previous  debt  of  his  mother,  on  demand;  and 
a  special  request  was  held  necessary  to  charge 
him.  The  case  of  Carter  v.  Ring,  3  Camp.,  459, 
was  of  a  bond  conditioned  to  pay  the  defend- 
ant's own  debt,  on  *demand.  Issue  be-  [*43 
ing  joined  on  a  demand  in  fact,  Ld.  Ellen- 
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borough  required  proof  of  one.  This  case  evi- 
dently turned,  however,  on  the  state  of  the 
pleadings.  No  demand  was  necessary  beyond 
the  bringing  of  the  suit;  and  if  the  jury"  had 
found  for  the  defendant,  there  must  have  been 

Judgment  for  the  plaintiff  nonobstanteveredicto. 
t  is  a  general  rule,  that  though  the  fact  in  is- 
sue be  of  no  legal  importance,  the  jury  must 
pass  upon  it  at  Nisi  Prius.  Safford  v.  Stevens, 
2  Wend., 158,  163;  Cameronv. Reynolds,  Cowp., 
467.  The  necessity  to  call  for  the  evidence  was 
confined  to  the  trial.  It  had  reference  to  the 
method  of  relief  in  the  court  below,  against  an 
immaterial  issue  found  for  the  defendant.  Had 
the  fact  of  a  demand  in  the  case  at  bar  been 
immaterial,  we  might  disregard  everything 
done  in  the  court  below  concerning  an  issue 
upon  it.  Whether  that  court  would  be  bound, 
in  reference  to  their  rules  of  practice,  to  hear 
evidence  upon  such  an  issue  or  not,  we  could 
not  help  seeing,  on  error,  that,  however  the  is- 
sue was  dealt  with,  and  whichever  way  found, 
there  must  still  be  a  judgment  for  the  plaintiff. 
The  ground  here  is,  therefore,  that  the  proof 
was  material  in  the  abstract;  not  that  an  issue 
haypened  to  be  taken  upon  it, 

We  are  referred  to  Lee  v.  Clark,  1  Hill,  56; 
but  in  that  case  the  condition  to  pay  was  not 
on  demand. 

The  condition  of  the  bond  is  to  pay  costs  in 
the  case  of  a  non-resident  plaintiff.  It  is  not 
in  exact  conformity  to  that  required  in  such 
case  by  2  R  8.,  515,  2d  ed.,  sec.  4.  It  should 
have  been  to  pay  on  demand  generally.  Here 
it  is  on  demand  of  Shumway,  the  principal. 
The  parties  may  deviate  from  the  statute  if 
they  choose.  It  is  not  perceived,  however,  that 
if  the  present  condition  be  read  in  the  words 
of  the  statute,  an  actual  demand  could  be  dis- 
pensed with,  especially  as  it  regards  the  surety. 

The  2  R.  8.,  300,  2d  ed.,  sec.  6,  requires 
breaches  to  be  assigned  by  the  declaration  in 
an  action  on  a  bond  for  the  breach  of  a  condi- 
tion other  than  for  the  payment  of  money;  also 
in  an  action  for  any  penal  sum  for  the  non- 
performance  of  any  covenant  or  written  agree- 
ment. The  bond  in  question  was  conditioned 
44*1  to  *pay  money.  The  award  of  costs 
could  be  for  nothing  else.  The  case  is,  there- 
fore, out  of  the  words  of  the  statute.  In  Mann 
v.  Eckford,  15  Wend.,  502,  514,  cited  for  the 
plaintiff  in  error,  the  action  was  on  a  bond  or 
penal  sum  to  secure  the  payment  of  money  due 
by  the  written  agreement  of  another.  It  came 
literally  within  the  last  clause  of  the  statute. 
Here  the  penalty  is  to  secure  the  payment  of 
money  to  become  due  under  a  future  award  of 
costs.  This  is  the  same  as  a  sum  in  numero, 
except  that  the  certainty  is  to  arise  by  the  act 
of  a  court.  It  is  none  the  less  certain  in  legal 
construction;  for  that  is  certain  which  can  be 
made  so.  It  may  be  admitted  that  where  the 
condition  is  not  to  pay  money  in  terms,  but  only 
to  do  what  may  or  may  not  be  resolved  into  an 
obligation  to  pay  it;  e.  g.,  to  perform  an  award, 
breaches  must  be  assigned.  Allen  v.  Watson, 
16  Johns.,  205,  209;  Welch  v.  Ireland,  6  East. 
618.  The  rule  must  be  drawn  from  the  pecul 
iar  phraseology  of  our  own  statute,  however, 
rather  than  that  of  8  and  9  Wm.  III.,  ch.  11, 
sec.  8,  whose  language  is  different.  There  are 
some  decisions  under  the  latter  Act  which  cer- 
tainly cannot  be  applied  to  ours;  such  as  that 
1 1 1 1.1.  5. 


a  bond  conditioned  to  pay  money  by  install- 
ments calls  for  an  assignment  of  breaches. 
Wittoughby  v.  Swinton,  6  East,  550.  The  case 
cited  by  the  counsel  for  the  plaintiff  in  error, 
viz.:  Walcotv.  Qoulding,  8  T.  R.,  126,  would 
probably  come  within  the  second  clause  of  our 
statute,  as  being  of  a  bond  conditioned  to  pay 
money  due  on  an  independent  written  agree- 
ment. To  say,  as  some  of  the  English  cases 
do,  that  the  statute  extends  to  a  condition  for 
performing  an  agreement  implied  by  the  con- 
dition itself,  would  destroy  all  exception,  and 
require  breaches  in  an  action  on  every  common 
money  bond.  Vide,  1  Saund.,  58,  n.l;  1  Selw. 
N.  P.,  588,  ed.  of  1839.  However,  if  the  rule 
be  taken,  as  it  is  understood  by  Sergeant  Will- 
iams, 2  Saund.,  187,  a,  n.  2,  that  breaches 
must  be  assigned  in  all  cases  except  where  the 
condition  is  to  pay  a  gross  sum  of  money,  or 
where  the  action  is  on  a  bail-bond,  it  can  scarce- 
ly be  said  to  follow  that  the  present  case  would 
not  be  without  the  statute.  In  effect  the  obli- 
gation of  the  defendants  below  was  to  pay  a 
gross  sum  of  money. 

*If  I  am  right,  in  supposing  that  this  [*45 
was  not  a  case  for  assigning  breaches,  and  es- 
pecially as  none  were  in  fact  assigned,  then 
there  is  a  partial  error  arising  from  the  man- 
ner in  which  the  subject  was  handled  at  the 
trial.  The  jury  were  allowed  to  assess  the 
damages  just  as  if  breaches  had  been  assigned ; 
and  judgment  was  rendered  for  such  damages. 
What  was  said  on  the  record  as  to  a  demand 
of  Shumway,  amounted  to  nothing  by  way  of 
breach.  The  breach  must,  by  the  statute,  be 
assigned  in  the  declaration.  The  verdict  and 
judgment  should,  therefore,  have  been  for  the 
simple  penalty  and  nominal  damages  only; 
Barnard  v.  Darling,  11  Wend..  28,  30,  31;  the 
plaintiff  being  left  to  proceed  as  in  case  of  other 
money  bonds  by  indorsing  the  amount  on  the 
execution,  at  the  peril  of  being  summarily  set 
right  if  the  indorsement  should  be  for  too 
much. 

Again,  it  is  error,  even  where  the  damages 
are  properly  assessed,  to  insert  them,  as  was 
done  here,  in  the  ordinary  judgment.  Smith 
v.  Jansen,  8  Johns.,  Ill,  115.  The  2  R.  S.,  301, 
2d  ed.,  sec.  10,  now  gives  the  right  to  enter  in 
such  case,  a  further  judgment  that  the  plaint- 
iff have  execution  to  collect  the  amount  of  as- 
sessed damages,  which  shall  be  specified  in  the 
judgment.  That  form  has  not  been  followed. 
But  it  is  enough  that  the  declaration  assigned 
no  breach.  The  face  of  the  record  did  not  war- 
rant this  extraordinary  assessment.  But  if  the 
objection  cannot  be  rested  on  the  face  of  the 
record,  the  point  is  made  in  the  bill  of  excep- 
tions. 

The  error,  however,  in  respect  to  the  dam- 
ages, being  but  a  partial  one,  and  the  sum  dis- 
tinguishable, this  would  be  cause  for  a  partial 
reversal  only.  Smith  v.  Jansen,  8  Johns.,  116; 
Henriques  v. Dutch  West  India  Co.  ,2  Ld. Raym. , 
1534. 

If  I  am  wrong  in  supposing  the  bond  to  be 
wUhout  the  statute  requiring  breaches  to  be 
assigned, then  the  judgmentis  wholly  erroneous 
for  the  defect  in  the  declaration.  Barnard  v. 
Darling,  11  Wend.,  28,  30;  Heed  v.  Drake ,  7 
Wend.,  345. 

The  judgment  moreover  is  formally  errone- 
ous in  dropping  the  name  of  Shumway,  who 
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was  sued  with  Nelson,  though  the  former  was 
not  served  with  process.  2  R.  S.,  299,  sec.  11. 
But  this  defect  is  amendable,  and  the  defend- 
4t5*]  ants  in  error  might  *amend  it  on  pay- 
ment of  costs,  2  R.  S.,  344,  345,  2d  ed.,  were  it 
not  for  the  substantial  defects.  These  cannot 
be  cured  by  amendment.  I  think  the  judgment 
of  the  Superior  Court  should  be  reversed,  and 
that  a  venire  de  now  should  issue  from  the 
•court  below,  with  costs  to  abide  the  event. 

A  majority  of  the  court,  however,  being  of 
opinion  that  this  was  not  a  case  for  awarding 
a  venire  de  now,  the  rule  was  entered  accord- 
ingly- 

Judgment  reversed. 

Principal  and  surety— Demand.  Cited  in— 5  Hill, 
144;  57  N.  Y..  362;  85N.  Y..235;  89  N.  Y., 459 ;  6  Barb., 
373. 469 :  4  Bos..  204  :  I  Sheld.,  492 ;  3  Blatchf .,  433 ;  16 

Pleading— Assignment  ofbreaches.  Cited  in— 73  N. 
Y..  302 ;  29  Barb.,  386 ;  19  How.  Pr.,  387. 

Joint  obligors— Action  against— Entry  of  judgment. 
Distinguished— 19  Hun,  573. 

Cited  in-3  How.  Pr..  19 ;  11  How.  Pr.,  200 ;  1  Duer, 
18 ;  2  Co.  R..  14. 

Immaterial  issue.  Cited  in— 6  How.  Pr.,  486;  17 
Wis.,  526. 


TRUMBULL  ET  AL.  t>.  WHITE. 

School  District  Meeting — Resolutions  Authoriz- 
ing Levy  of  Tax — Definite  Amount  must  be 
Specified. 

Resolutions  of  a  school  district  meeting  authoriz- 
ing the  levy  of  a  tax,  must  specify  some  definite 
amount,  and  not  leave  that  to  be  determined  by  the 
trustees  at  their  discretion.  Per  Nelson,  Ch.  J. 

Where,  however,  one  of  the  resolutions  directed 
the  sum  of  $400  to  be  raised  by  tax  to  defray  the  ex- 
pense of  building  a  new  school-house,  etc.,  and  an- 
other authorised  the  trustees  to  sell  the  old  school- 
house,  appropriate  the  avails  to  the  erection  of  the 
new  buildings,  and  raise  the  balance  by  tax  ;  held, 
that  no  discretionary  power  was  thereby  conferred 
upon  the  trustees  in  respect  to  the  amount  of  the 
tax.  and  that  they  were  therefore  authorized  to  col- 
lect by  warrant  the  balance  of  the  sum  specified, 
after  deducting  the  amount  for  which  the  old 
school-house  was  sold. 

Citation— 18  Johns..  351. 

TERROR  to  the  Washington  C.  P.  White 
J-J  commenced  a  suit  before  a  justice  of  the 
peace  against  Trumbull  and  two  others,  trust- 
ees of  school  district  No.  17,  in  the  Town  of 
Easton,  and  declared  against  them  in  trespass 
de  bonis,  etc.  The  defendants  pleaded  the  gen- 
eral issue,  and  gave  notice  of  justification.  Aft- 
er trial,  the  justice  gave  judgment  in  favor  of 
the  plaintiff  for  $42  58  damages,  whereupon  the 
defendants  appealed  to  the  C.  P.  On  the  trial 
in  that  court,  after  the  plaintiff  had  proved  the 
taking  of  the  property  in  question  by  one  James 
under  the  direction  of  the  defendants,  the  value, 
etc.,  the  defendants  introduced  in  evidence  an 
order  signed  by  them  as  trustees,  directing  the 
district  clerk  to  give  notice  of  a  special  meet- 
4-7*]  ing  of  the  taxable  inhabitants  of  the 
school  district,  to  be  held  at  a  time  and  place 
therein  mentioned,  for  the  purpose  of  taking 
into  consideration  the  propriety  of  building  a 
school-house,  etc.  It  was  then  shown  that  a 
meeting  was  held  in  pursuance  of  said  order, 
and  that  the  following  resolutions  were 
adopted,  viz. :  1.  That  the  trustees  be  author- 
ized to  build  a  new  school-house,  wood-shed 
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and  back  house;  2.  That  $400  be  raised  by  a 
tax  to  defray  the  expense  of  the  erections;  and 
3.  That  the  trustees  be  authorized  to  sell  the 
old  school-house  and  appropriate  the  avails  to 
the  erection  of  the  new  buildings — the  balance 
to  be  raised  by  a  tax  on  the  district.  The  de- 
fendants then  offered  in  evidence  a  tax  list, 
made  out  by  them  as  trustees  in  pursuance  of 
said  resolutions,  by  which  the  taxable  inhabit- 
ants of  the  district  were  assessed  the  sum  of 
$373.28  (the  balance  of  $400  after  deducting 
the  price  for  which  the  old  school  house  was 
sold),  of  which  sum  the  plaintiff  was  taxed 
$42.28.  The  defendants  then  offered  to  prove 
that  a  warrant  for  the  collection  of  said  tax 
list  was  issued  by  them  as  trustees,  and  deliv- 
ered to  James,  the  district  collector,  who  seized 
the  property  in  question  in  virtue  thereof .  The 
plaintiff's  counsel  objected  to  the  admission  of 
the  evidence  on  the  ground  that  the  sum  di- 
rected to  be  raised  by  the  district  meeting  was 
indefinite  in  amount,  and  the  trustees  therefore 
not  authorized  to  make  the  assessment.  The 
court  sustained  the  objection,  and  the  defend- 
ants' counsel  excepted.  The  jury  rendered  a 
verdict  in  the  plaintiff's  favor  for  $43.50;  and, 
after  judgment,  the  defendants  sued  out  a  writ 
of  error. 

Mr.  C.  F.  Ingalls,  for  plaintiffs  in  error. 
Mr.  E.  D.  Culver,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  I  am  of  opin- 
ion that  the  court  below  erred.  No  doubt  the 
Act  in  relation  to  common  schools,  contem- 
plates that  the  inhabitants,  at  their  annual  or 
special  meeting,  shall  specify  in  their  resolu- 
tions authorizing  the  levy  of  a  tax  for  the  pur- 
poses mentioned,  some  definite  amount  to  be 
raised,  and  not  leave  that  to  be  determined  by 
the  trustees  at  *their  discretion.  This  [*48 
was  held  in  Robinson  v.  Dodge,  18  Johns.,  351. 
In  that  case  the  meeting  directed  the  erection 
of  the  school-house,  and  authorized  the  trust- 
ees to  levy  a  tax,  etc.,  "to  defray  the  expenses 
of  the  same."  But  here  the  amount  was  spec- 
ified at  $400,  with  a  direction  to  the  trustees 
to  sell  the  old  building,  and  treat  the  avails, 
after  sale,  as  so  much  of  the  fund  already  in 
hand  to  be  expended  on  the  new  erections. 
This  delegation  of  authority  is  not  questioned, 
nor  can  it  be;  and  it  is  the  only  act  of  discre- 
tion involved  in  the  case  that  has  any  connec- 
tion with  the  question  of  amount.  The  ag- 
gregate sura  named  in  the  resolutions  was  not 
to  be  exceeded,  but  might  be  reduced  by  the 
application  of  the  avails  of  the  old  building. 

It  seems  to  tne  impossible  to  say,  therefore, 
upon  this  state  of  the  case,  that  any  discretion- 
ary power  was  committed  to  the  trustees  in  re- 
spect to  the  amount  of  the  tax,  beyond  what 
the  law  clearly  confers  upon  them.  It  might 
with  as  much  propriety  be  said,  if  the  build- 
ing had  been  already  sold,  and  the  avails  in 
the  hands  of  the  trustees  when  the  vote  was 
taken,  and  they  directed  to  deduct  the  amount 
from  the  $400,  that  the  proceeding  would  have 
been  void  for  not  fixing  a  definite  sum.  The 
power  to  sell  and  realize  the  price  is  as  perfect 
as  it  would  be  to  make  the  mathematical  de- 
duction of  the  amount. 

Judgment  reversed. 

Cited  in— 4  Denio,  298 : 13  Barb..  115 ;  28  Barb.,  57. 
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Ejectment — Premises  Not   Actually  Occupied — 
Parties — Claim  of  Title. 

Ejectment  for  premises  not  actually  occupied 
may  be  brought  against  one  claiming  title  at  the 
•commencement  of  the  suit,  though  his  claim  has 
been  manifested  by  words  merely. 

Otherwise  of  an  idle  declaration  of  a  party  that 
he  owns  the  premises,  not  amounting  to  a  serious 
•claim  of  title.  Per  Bronson,  J. 

Citations— 2  R.  S.,  304,  sec.  4  :  12  Wend.,  558 ;  21 
Wend.,  467. 


T7JECTMENT,  tried  at  the  Schoharie  Circuit 
JL!  in  October,1842. before  Cushman,  C.  Judge. 
49*]  The  plaintiffs  owned  a  lot  in  the  *Belvi- 
<lere  patent,  and  the  defendant  a  lot  in  the  ad- 
joining Skinner  patent,  between  which  patents 
two  lines  had  been  run  which  were  about 
twelve  chains  apart.  The  Belvidere  lay  west 
of  the  Skinner  patent.  The  plaintiffs  claimed 
that  the  east  or  Cockburn  line  was  the  true 
boundary  between  the  patents,  and  that  their 
lot  extended  to  that  line.  The  defendant 
•claimed  that  the  west  or  Campbell  line  was  the 
true  boundary  between  the  patents,  and  that 
his  lot  extended  to  that  line.  The  strip  between 
the  two  lines  was  unoccupied  wood  land.  The 
defendant  claimed  to  own  it, and  had  so  claimed 
for  three  years;  and  some  evidence  was  given 
tending  to  show  that  he  had  sold  two  trees 
from  it.  After  the  plaintiffs  had  given  evi- 
dence of  their  title,  the  defendant  moved  for 
a  nonsuit  on  the  ground  that  he  was  not  the 
actual  occupant  of  the  premises,  and  there  was 
no  other  fact  to  warrant  the  bringing  of  the 
action  against  him.  A  nonsuit  was  ordered; 
and  the  plaintiffs  now  moved  for  a  new  trial  on 
a  bill  of  exceptions. 

Mr.  M.  T.  Reynolds,  for  the  plaintiffs, 
insisted  that  the  facts  proved  at  the  trial  were 
sufficient  to  show  the  action  to  have  been  well 
brought  against  the  defendant.  The  premises 
were  not  actually  occupied  by  uny  one,  and 
conceding  that  no  acts  of  ownership  on  the 
part  of  the  defendant  were  proved,  he  claimed 
title  at  the  time  of  the  commencement  of  the 
suit,  and  was,  therefore,  within  the  very  words 
of  the  statute.  2  R.  S.,  304,  sec.  7;  Shaver  v. 
M'Graw,  12  Wend.,  558;  Edwards  v.  Ins.  and 
Loan  Co.,  21  Id.,  467. 

.\fr.  H.  Hamilton,  contra,  said  that  proof 
of  a  mere  verbal  claim  of  title,  unaccompanied 
by  anything  tending  to  show  the  defendant  to 
have  been  in  the  actual  or  constructive  posses- 
sion of  the  premises  at  the  time,  was  not 
«nough  to  maintain  ejectment  against  him. 
The  section  of  the  Revised  Statutes  relied  on 
by  the  plaintiff's  counsel  would,  indeed,  if  lit 
erally  construed,  sanction  his  doctrine.  Other 
sections  of  the  same  statute,  however,  show 
the  intent  of  the  Legislature  to  have  been  in 
accordance  with  the  decision  of  the  circuit 
judge.  2  R.  8.,  805-811.  sees.  7.  12,  22,  28.  39, 
81,  34,  86,  43,  48.  For  the  purpose  of  bar- 
ftCI*]  monizing  *these  provisions  with  that 
part  of  the  4th  section  which  provides  for  the 
action  being  brought  against  "some  person  ex- 
ercising acts  of  ownership  on  the  premises 
claimed,  or  claiming  title  thereto,"  etc.,  the 
court  are  authorized  to  construe  the  word  ''or" 
to  mean  "and;"  especially  where,  as  in  this 
CAse.  by  construing  "or  in  the  disjunctive 
sense,  the  statute  would  be  rendered  absurd. 
HILL  5.  N.  Y.  R.,  16. 


Jackson  v.  Blanshan,  6  Johns.,  54;  Jackson  v. 
Topping,  1  Wend.,  388;  Wright  v.  Kemp,  3  T. 
R.,  470;  Frammingham  v.  Brand,  1  Wils.,  140; 
Barker  v.  Surtees,  2  Str.,  1175;  Den,  ex  dem. 
Wilkins,  v.  Kemeys,  9  East,  376,  377. 

By  the  Court,  Bronson,  J.  When  the  prem- 
ises are  actually  occupied,  the  action  of  eject- 
ment must  be  brought  against  the  occupant. 
"If  they  are  not  so  occupied,  the  action  must 
be  brought  against  some  person  exercising  acts 
of  ownership  on  the  premises  claimed,  or  claim- 
ing title  thereto,  or  some  interest  therein,  at 
the  commencement  of  the  suit."  2  R.  S.,  304. 
sec.  4.  The  land  in  question  was  not  actually 
occupied,  and  the  defendant  claimed  title  toil, 
and  had  done  so  for  three  years.  That  brings 
the  case  plainly  within  the  statute,  and  the 
plaintiffs  should  not  have  been  nonsuited.  It 
is  said  that  this  question  was  not  necessarily 
decided  in  Shaver  v.  M'Graw,  12  Wend.,  558; 
nor  in  Edwards  v.  Ins.  and  Loan  Co.,  21  Wend., 
467.  That  may  be  so;  but  it  is  decided  by  the 
statute.  We  are  asked  to  change'  'or"  into  "and, " 
so  that  the  section  will  read,  that  the  action 
may  be  brought  against  a  person  exercising 
acts  of  ownership  and  claiming  title  to  the 
land;  and  cases  are  cited  where,  in  the  con- 
struction of  wills  and  deeds,  the  courts  have 
substituted  one  of  these  words  for  the  other, 
in  order  to  carry  into  effect  the  intention  of  the 
testator  or  parties  as  collected  from  the  whole 
instrument.  But  we  are  here  dealing  with  a 
statute,  and  there  is  nothing  to  show  that  the 
Legislature  meant  anything  different  from 
what  they  have  so  clearly  expressed.  It  can- 
not be  doubted  that  the  Legislature  intended 
to  change  the  old  rule,  and  allow  ejectment  to 
be  brought  for  the  recovery  of  unoccupied 
lands.  This  was  done  for  the  purpose  of  ena- 
bling *the  plaintiff,  while  his  witnesses  [*51 
were  alive  and  at  command,  to  settle  the  right 
between  himself  and  another  claimant,  with- 
out the  necessity  of  taking  possession  and  then 
waiting  for  an  action  to  be  commenced  by  the 
other  party.  A  recovery  in  ejectment  is  now 
made  conclusive  of  the  right,  as  between  the 
parties  to  the  action  and  persons  claiming  un- 
der them  by  title  accruing  after  the  commence- 
ment of  the  suit. 

There  is  undoubtedly  some  objection  to  allow- 
ing an  action  to  be  brought  where  there  has  been 
nothing  but  a  parol  claim  of  title.  But  a  party 
should  not  set  up  a  title  to  lands  unless  he  is 
prepared  to  defend  it.  An  idle  declaration  that 
he  owns  the  land  will  not  be  enough.  But  if 
he  seriously  lays  claim  to  the  land,  he  does  so 
at  the  peril  of  making  good  the  claim.  Here 
the  parties  owned  adjoining  lots,  and  the 
boundary  between  them  was  in  dispute.  The 
defendant  claimed  that  the  west  or  Campbell 
line  was  the  true  boundary,  and  that  he  owned 
the  land  lying  east  of  that  line,  including  the 
premises  in  question.  This  claim  had  been 
made  for  three  years.  The  statute  has  given 
the  plaintiffs  the  right  of  having  this  question 
of  title  determined  by  an  action  of  eiectment. 

It  is  true  that  many  provisions  in  the  statute 
were  framed  with  reference  to  the  common 
case  of  a  party  in  possession;  but  they  may 
easily  be  accommodated  to  an  action,  clearly 
given  by  the  same  statute,  for  the  recovery  of 
unoccupied  lands. 
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It  is  said  that  one  of  the  plaintiffs  was  in 
possession.  Whatever  color  there  may  be  for 
the  objection,  it  is  enough  to  say  that  the  judge 
did  not  put  the  nonsuit  upon  that  ground. 

New  trial  granted. 

Cited  in-7  Hun,  620 ;  8  Barb.,  248  ;  15  How.  Pr.,  361 
Sheld.,  268 :  24  Wis.,  221. 


52*J    *OGILVIE  v.  HULL  &  HULL. 

Landlord  and  Tenant —  Suspension  or  Extin- 
guishment of  Rent  on  Ground  of  Eviction. 

To  operate  a  suspension  or  extinguishment  of 
rent  on  the  ground  of  an  eviction,  there  must  be  an 
entry  and  expulsion  of  the  tenant  by  the  landlord, 
or  some  deliberate  interference  on  his  part  with  the 
possession  depriving  the  tenant  of  the  beneficial  en- 
joyment of  the  demised  premises.  Per  Nelson,  Ch.J. 

Accordingly,  where  the  landlord  had  committed 
acts  tending  to  prevent  persons  from  applying  to 
the  tenant  for  underletting,  e  g.,  by  offering  to 
lease  and  advertising  for  that  purpose ;  held,  no  bar 
to  an  action  for  the  rent,  though  the  premises  re- 
mained unoccupied. 

The  cases  of  Dyett  v.  Pendelton.  8  Cow.,  727,  and 
Burns  v.  Phelps,  1  Stark.,  94,  limited  and  explained. 

Citations— 4  Rawle,  339 ;  8  Cow.,  727 ;  25  Wend.,  443, 
445 ;  1  Stark.,  94. 

TERROR  to  the  N.  Y.  C.  P.,  where  Ogilvie 
-U  sued  W.  &  J.  C.  Hull,  in  debt,  to  recover 
the  last  year's  rent  claimed  to  be  due  upon  a 
lease  of  a  store  in  the  City  of  N.  Y.  The  lease 
was  executed  by  one  Brantingham  to  the  de 
fendants  for  the  term  of  seven  years  from  May 
1,  1834,  and  contained  a  covenant  by  the  les- 
sees to  pay  an  annual  rent  of  $700.  In  the 
month  of  March,  1835,  the  lease  was  assigned 
to  the  plaintiff,  and  he  took  a  conveyance  in 
fee  of  the  demised  premises. 

The  defense  was,  an  eviction  by  the  plaint- 
iff. The  evidence  in  respect  to  the  eviction 
was  substantially  as  follows:  During  the  years 
ending  in  1838.  1839  and  1840,  one  Utter  oc- 
cupied the  premises  as  tenant  of  the  defend- 
ants; and,  February  1,  1840,  the  plaintiff 
called  on  Utter  to  ascertain  if  he  desired  to  con- 
tinue in  the  occupation  of  the  store  for  anoth- 
er year.  Utter  informed  him  that  he  did.  and, 
in  reply  to  an  inquiry  of  the  plaintiff,  said  he 
was  willing  to  pay  $600  rent.  The  plaintiff  re- 
fused this  proposition,  and  soon  after  posted  a 
bill  on  the  store  announcing  that  it  was  "to 
let."  Some  three  weeks  afterwards  the  plaint- 
iff again  called  on  Utter,  and  offered  to  let  him 
have  the  store  for  $700  and  taxes.  Utter  was 
dissatisfied  with  the  price,  and  the  negotiation 
between  him  and  the  plaintiff  ceased.  About 
a  week  before  Utter's  term  expired,  the  plaint- 
iff told  him  that  on  looking  over  his  papers  he 
found  the  defendants'  lease  did  not  expire  till 
53*]  May,  1841,  and  that  he  *had,  therefore, 
nothing  to  do  with  the  store.  This  informa- 
tion was  immediately  communicated  by  Utter 
to  a  clerk  of  the  defendants'  but  not  at  the 
plaintiff's  request.  It  further  appeared  that,  in 
February,  1839,  Utter  was  told  by  one  of  the 
defendants'  clerks  that  the  lease  in  question 
expired  May  1,  1840;  and  from  such  informa- 
tion, in  connection  with  the  plaintiff's  subse- 

NOTE.— Landlord  and  tenant— Constructive  evic- 
tion. See  Dyett  v.  Pendleton,  8  Cow.,  727,  note. 
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quent  acts,  Utter  was  induced  to  believe  that 
the  plaintiff  had  control  of  the  premises,  and 
therefore,  did  not  apply  to  the  defendants  for 
a  new  lease.  Before  he  was  advised  of  his  mis- 
take he  had  rented  another  store.  It  did  not 
appear  that  the  defendants  attempted  to  lent 
the  store  for  the  last  year,  or  that  they  took, 
any  interest  in  the  matter.  The  court,  in  charg- 
ing the  jury,  submitted  to  them  whether  the 
acts  of  the  plaintiff,  between  February  and 
May,  1840,  did  not  amount  to  a  constructive 
eviction.  They  remarked  that,  if  the  plaint- 
iff entered  upon  the  premises  with  intent  to 
exercise  his  control  as  landlord,  and  had  done 
so,  it  might  amount  to  a  constructive  evic- 
tion, although  the  tenant  in  possession  held 
under  the  defendants  and  had  paid  rent  to 
them  up  to  May  1.  They  added,  that,  if  the 
landlord  interfered  with  the  defendants'  tenant, 
or  the  demised  premises,  in  such  a  manner  as 
to  cause  the  tenant  to  move  away,  and  by  rea- 
son thereof  the  premises  remained  vacant  for 
the  following  year,  it  would  amount  to  a  con- 
structive eviction.  The  plaintiff's  counsel  ex- 
cepted  to  the  charge,  and  the  jury  rendered  a 
verdict  for  the  defendants.  After  judgment, 
the  plaintiff  sued  out  a  writ  of  error. 

3fr.  J.  M.  Martin,  for  plaintiff  in  error. 
Mr.  W.  C.  Wetmore,  for  defendant  in  er- 


By  the  Court,  Nelson,  Ch .  J.  No  case  I  ap- 
prehend, has  carried  the  doctrine  of  construct- 
ive eviction  to  the  extent  laid  down  by  the- 
court  below.  The  most  that  can  be  made  out 
of  the  facts  are  these:  the  landlord  (willfully, 
if  you  please,  though  it  was  evidently  through 
mistake)  undertook  to  let  the  *premises  [*64 
himself,  before  the  expiration  of  the  lease  to- 
the  defendants  and  at  the  usual  time  for  leas- 
ing in  the  city,  by  negotiating  with  the  sub- 
tenant; and  on  failing  toagree  with  him,  post- 
ed a  bill  on  the  premises,  which  continued  till' 
some  short  time  before  the  year  expired, when 
he  abandoned  all  further  interference.  There- 
was  no  interference  by  the  landlord  or  by  any 
one  claiming  under  him,  with  the  actual  use- 
or  occupation  of  the  premises.  The  lessees  had 
the  undisturbed  possession  by  their  sub  tenant, 
until  his  term  expired,  and  they  might  have 
had  it  till  the  expiration  of  their  lease.  The- 
only  ground  for  saying  there  has  been  an  evic- 
tion is  the  possible  injury  to  the  defendants, 
arising  out  of  the  mistaken  or  ill  advised  in- 
terference of  the  plaintiff  in  the  several  at- 
tempts to  lease  the  premises  himself.  This  may, 
indirectly  and  remotely,  have  embarrassed  the- 
lelting  by  the  defendants,  though  it  does  not 
appear  in  the  case  that  they  interested  them- 
selves in  any  manner  with  a  view  to  reletting, 
or  that  they  complained  of  or  protested  against 
the  conduct  of  the  plaintiff  in  the  matter.  They 
appear  to  have  been  perfectly  passive  and  si- 
lent throughout. 

Now,  no  genera]  principle  is  better  settled 
or  more  uniformly  adhered  to  than  that  there 
must  be  an  entry  and  expulsion  of  the  tenant 
by  the  landlord,  or  some  deliberate  disturbance 
of  the  possession  depriving  the  tenant  of  the 
beneficial  enjoyment  of  the  demised  premises, 
to  operate  a  suspension  or  extinguishment  of 
the  rent.  The  cases  are  collected  and  well  con- 
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sidered  by  Mr.  J.  Kennedy  in  Bennett  v.  Bittle, 
4  Rawle,  339,  and  they  establish  the  proposi- 
tion stated  beyond  all  manner  of  doubt.  It 
would  be  a  work  of  supererogation  to  go  over 
them  again,  after  the  full  and  satisfactory  re- 
view there  taken.  Dyett  v.  Pendleton,  8  Cow. . 
727,  decided  in  the  Court  for  the  Correction  of 
Errors,  shows  only  an  application  of  the  doc- 
trine to  an  extreme  case.  That  adjudication  is 
not  to  be  regarded  as  introducing  a  new  prin- 
ciple, nor  as  establishing  an  exception  to  the 
general  rule.  There  the  grossly  lewd  and  im- 
moral conduct  of  the  landlord  in  the  adjoining 
premises  (another  part  of  the  same  dwelling) 
55*]  was  so  offensive  to  *common  decency, 
and  accompanied  with  such  riotous  and  out- 
rageous disturbances,  as  effectually  to  destroy 
the  quiet  occupation  and  beneficial  enjoyment 
of  the  demised  tenement,  and  render  it  unin- 
habitable by  respectable  people.  This  was  con- 
sidered such  a  disturbance  and  destruction  of 
the  reasonable  use  and  occupation  of  the  prem- 
ises, as  amounted  to  a  virtual  expulsion  of  the 
tenant. 

I  admit,  a  wrong  may  have  been  committed 
In  this  case  against  the  lessees,  by  interfering 
with  the  right  of  renting  the  demised  premises, 
which  belonged  exclusively  to  themselves;  but 
I  am  unable  to  see  how  it  can  be  said,  within 
any  rule  of  law  that  has  ever  been  established, 
that  here  has  been  such  an  invasion  of  their 
possession  and  enjoyment  as  will  bar  an  action 
for  the  rent.  Slander  of  their  title  by  the  land- 
lord would  embarrass  and  prejudice  the  letting; 
but  no  one  would  think  of  attaching  to  it  the 
consequences  contended  for  in  this  case.  The 
law  has  provided  a  different  remedy.  So  of  a 
trespass  committed  upon  the  premises  by  the 
landlord.  Bennett  v.  Bittle,  4  Rawle,  339;  Law- 
rence v.  French.  25  Wend.,  443,  445. 

The  case  of  Burn  v.  Phelpt,  1  Stark.,  94,  is 
much  relied  on  by  the  defendants;  but  the  de- 
cision there  made  must  be  confined  to  the  facts 
upon  which  it  was  founded.  It  might  have 
applied  here,  if  the  sub-tenant  had  quit  during 
his  term  and  left  the  store  vacant,  in  conse- 
quence of  any  threats  or  improper  interfer- 
ence of  the  landlord.  The  latter  would  not  be 
permitted  to  recover  rent  from  his  lessees  for 
the  remaining  uuexpired  term  of  the  sub-ten- 
ant, whom  he  had  virtually  expelled  from  the 
premises.  In  this  case  there  was  no  attempt  to 
disturb  him  during  his  term.  He  left  at  the 
expiration  of  it  because  he  could  not  agree 
about  the  rent  for  the  next  year.  He  never 
sought  to  lease  again  of  the  lessees,  nor  did 
they  endeavor  to  lease  to  him.  They  must 
have  known,  or  should  have  known,  that  they 
had  the  control  of  the  store;  and,  for  aught 
that  appears  in  the  case,  they  might  have  rent- 
ed to  Utter  for  the  ensuing  year  had  they 
taken  any  steps  for  that  purpose.  The  failure 
5(5*]  is  owing  more  to  *their  own  remissness 
and  neglect,  than  to  the  interference  of  the 
plaintiff. («) 

Judgment  reversed. 

(a)  Further,  as  to  what  will  produce  a  suspension, 
apportionment  or  ••  \t  jiitruislnn«-iit  of  rent,  sec,  in 
addition  to  the  CUKOS  cited  by  the  Chief  Justice,  Lew- 
is v.  Payn.  4  Wend..  423:  Watte  v.  Coffin,  11  Johns.. 
495 :  Hallctt  v.  Wylle,  3  Id..  44  :  Ethoridge  v.  Osborn, 
12  Wend.,  529  ;  Wanner  v.  White,  4  Harr  &  J.,  564  ;  1 
Hill.,  Abr.,  162,  ttscq-:  2  Whart.  Dig.,  203,  et  aeq.,  4th 
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ed.:  1  Lomax.  Dig.,  664,  et  seq.;  3  Kent,  Com.,  463-471, 
4th  ed. 

Distinguished— 18  How.  Pr.,  368. 

Reviewed— 8  Mo.  App.,  333. 

Explained— 1  Sandf.,  284. 

Cited  in— 4  N.  Y.,  219 ;  20  N.  Y.,  284 :  33  N.  Y.,  249  ; 
4  Hun,  101 :  14  Hun,  597 ;  18  Hun,  182 ;  24  Barb.,  182  ; 
31  Barb.,  120;  37  Barb.,  315 :  6  T.  &  C.,  381 ;  12  How. 
Pr.,  60 ;  14  How.  Pr.,  121, 160 :  5  Abb.  Pr.  7  ;  10  Abb. 
Pr.,  126:  7  Abb.  N.  S.,63:  1  Sweeny,  159;  1  E.  D.  S., 
174 :  1  Hilt.,  329 ;  2  Hilt.,  229 ;  8  W.  Dig.,  360 ;  43  N.  J. 
L.,  482 ;  8  Am.  Rep.,  325 ;  106  Mass.,  204. 


HILL  v.  GIBBS. 

Parties — Tenants  in  Common — When  they  must 
Join. 

As  a  general  rule,  tenants  in  common  must  join  in 
bringing  personal  actions  in  which  all  are  inter- 
ested ;  and  this  whether  arising  ex  contractu  or  ex 
delicto.  Per  Bronson,  J".;  and  see  n.  a. 

In  actions  ex  contractu,  the  defendant  may  take 
advantage  of  the  non-joinder  as  a  ground  of  non- 
suit at  the  trial  under  the  general  issue :  but  in  ac- 
tions ex  delicto  he  must  plead  it  in  abatement,  or  it 
will  be  unavailable  to  him  except  by  way  of  appor- 
tioning the  damages.  See  n.  a. 

If  the  defendant,  in  an  action  ex  delicto  brought 
by  one  of  two  tenants  in  common  who  ought  to 
join,  neglect  to  avail  himself  of  the  non-joinder  by 
way  of  plea  in  abatement,  he  cannot  plead  it  in 
abatement  of  a  subsequent  action  brought  by  the 
other  tenant.  See  n.  a. 

In  real  actions,  properly  so  called,  tenants  in  com- 
mon cannot  join,  but  must  sue  separately.  Per 
Bronson,  J. 

Where,  by  the  joint  act  of  A  and  B,  .certain  se- 
curities in  which  they  had  a  common,  but  unequal 
interest,  were  deposited  with  an  attorney  tor  collec- 
tion, who  afterwards  received  the  money  due 
thereon ;  held,  in  an  action  against  the  attorney  by 
A  alone  for  his  share  of  the  money,  that  he  could 
not  recover,  but  that  B  must  be  joined. 

Citations— Litt.,  311, 312, 315,517:  T.Raym.,80: 1  Lev., 
109;  13  Johns.,  286;  15  Johns.,  479;  8  Cow.,  304;  5Maule 
&  S.,  64 ;  1  Chit.  PL.  13,  75,  ed.  1837. 

MOTION  to  set  aside  report  of  referees.  The 
action  was  for  money  received  by  the  de- 
fendant to  the  plaintiff's  use.  On  the  hearing 
before  the  referees  it  appeared  that  the  plaint- 
iff's wife  and  her  sister,  the  wife  of  Stephen 
Bennett,  as  two  of  the  five  children  and  heirs 
at  law  of  John  F.  Lessley,  claimed  each  one 
undivided  fifth  part  of  military  lot  No.  89,  in 
the  Township  of  Ovid,  containing  600  acres. 
The  two  women,  with  *the  consent  of  [*57 
their  husbands,  employed  the  defendant,  who 
is  an  attorney  at  law,  to  recover  the  land.  In 
the  year  1829  the  defendant  commenced  sev- 
eral actions  of  ejectment  in  the  name  of  James 
Jackson,  on  the  demise  of  the  two  husbands 
and  their  wives,  against  the  tenants  in  posses- 
sion of  the  land.  One  of  the  actions  was  tried 
and  a  verdict  obtained  for  the  plaintiffs.  A 
compromise  was  then  made  in  July,  1830,  in 
which  the  claimants  released  all  their  interest 
in  the  land  to  the  tenants,  and  the  tenants 
agreed  to  pay  the  claimants  $4,000,  besides  the 
taxable  costs  of  the  suits.  A  part  of  the  money 
was  paid  down,  and  for  the  residue  securities 
were  given  payable  in  four  or  five  annual  in- 
stallments. Some  of  the  securities  were  made 
payable  to  the  plaintiff  and  wife,  some  to  Ben- 
nett and  wife,  and  others  in  a  different  form, 
but  without  any  reference  to  the  respective 
shares  or  interests  of  the  two  wives.  The  de- 
fendant made  this  arrangement  as  the  agent 
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for  the  claimants,  and  the  securities  were  left 
in  his  hands  by  the  claimants  to  receive  the 
money  when  it  became  payable.  Out  of  the 
first  moneys  received  the  defendant  was  to  be 
paid  his  expenses  and  charges  beyond  the  tax- 
able costs  ;  and  in  July,  1831,  these  expenses 
and  charges  were  adjusted  between  the  parties 
at  $881.86.  The  defendant  received  the  money 
on  the  securities  as  it  became  due,  and  made 
remittances  to  the  plaintiff  from  time  to  time 
down  to  November,  1836,  amounting  in  the 
whole  to  $1,250.  What  payments  the  defend- 
ant had  made  to  Bennett  did  not  appear. 

It  was  agreed  between  the  parties  that  Mrs. 
Bennett  was  entitled  to  the  largest  share  of  the 
money,  for  the  reason  that  the  claim  of  Mrs. 
Hill,  as  to  a  part  of  the  land,  had  been  barred 
by  the  Statute  of  Limitations  ;  and  the  ar- 
rangement was,  that  the  defendant  should  de- 
cide between  the  two  women  as  to  their  re- 
spective shares  of  the  money  when  the  parties 
should  all  be  together.  The  plaintiff  and  Ben- 
nett both  lived  in  Conn.,  and  no  meeting  of  the 
parties  was  had  until  October,  1838,  which  was 
after  this  suit  was  commenced.  The  plaintiff 
then  refused  to  have  the  defendant  make  the 
division. 

The  whole  business  with  the  defendant  was 
58*]  conducted  by  *the  two  women  with  the 
consent  of  their  husbands.  Mrs.  Bennett  testi- 
fied that  the  moneys  received  by  the  defendant 
were  the  joint  moneys  of  herself  and  Mrs. 
Hill  ;  that  the  witness  and  her  sister  were  both 
agreed  that  the  witness  was  entitled  to  the 
largest  share  of  the  money,  but  they  could  not 
agree  on  the  proper  division. 

The  referees  decided  that  they  could  not  re- 
port any  sum  due  the  plaintiff,  upon  the 
ground  that  the  deposit  of  the  securities  with 
the  defendant  was  the  joint  act  of  Mrs.  Hill 
and  Mrs.  Bennett,  and  no  proceedings  had 
been  had  between  the  parties  to  enable  the  ref- 
erees to  decide  what  particular  sum  either 
party  was  entitled  to  receive,  or  whether  the 
defendant  had  accounted  to  the  plaintiff  for  as 
much  of  the  fund  as  was  his  due  ;  and  they 
therefore  made  a  general  report  that  nothing 
was  due  the  plaintiff. 

Mr.  B.  Johnson,  for  plaintiff. 
Mr.  A.  Gibbs,  in  proper  person. 

By  the  Court,  Bronson,  J.  As  the  two 
wives  were  tenants  in  common  of  the  land  on 
account  of  which  the  money  was  received,  the 
plaintiff  insists  that  he  may  sue  for  his  share 
without  joining  Bennett.  But  the  general  rule 
in  relation  to  suits  by  tenants  in  common, 
against  third  persons,  is  this  :  when  the  action 
is  in  the  realty,  they  must  sue  separately ; 
when  in  the  personalty,  they  must  join.  The 
action  is  not  in  the  realty  merely  because  it  has 
some  relation  to  land.  Thus,  debt  for  rent,  and 
covenant  for  not  repairing,  upon  a  joint  de- 
mise, are  personal  actions,  and  tenants  in  com- 
mon must  join.  So,  too,  they  must  join  in  ac- 
tions for  a  trespass  or  nuisance  to  the  land. 
The  English  cases  say  they  may ;  ours,  that 
they  must  join.  Litt.,  sees.  311,  312,  315-317; 
Kitchin  v.  Buckley,  T.  Raym. ,  80;  S.  C.,l  Lev. , 
109;  Austin  v.  Hall,  13  Johns.,  286;  Decker  v. 
Livingston,  15  Johns.,  479;  Sherman  v.  Battou, 
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8  Cow.,  304;  Ghamier  v.  CUngo,  5  Maule  &  S 
64;  1  Chit.  PI.,  13,  75,  ed.  of  *1837,  and  [*5» 
cases  cited.(a)  If  the  plaintiff  sues  as  a  tenant 
in  common  he  must  fail,  because  this  is  a  per- 
sonal action  in  which  the  co-tenant  should 
have  been  joined  as  plaintiff. 

But  the  tenancy  in  common  has  little  to  do 
with  the  case,  except  by  way  of  making  out 
the  plaintiff's  title.  Still  I  think  Bennett  should 
have  been  joined  as  a  co-plaintiff,  and  that  the 
action  in  its  present  form  cannot  be  main- 
tained. The  securities  were  placed  in  the  de- 
fendant's hands  as  the  joint  act  of  the  plaintiff 
and  Bennett,  and  the  defendant  was  to  receive 
the  money  on  their  joint  account.  The  defend- 
ant's contract  was  with  both — *not  with  [*6O 
each  severally — and  he  ought  not  to  be  sub- 
jected to  more  than  one  action.  And  besides, 
the  plaintiff  did  not  show  what  share  or  pro- 
portion of  the  money  belonged  to  him.  It  was 
proved  that  the  plaintiff  was  not  entitled  to  so 
much  as  Bennett ;  but  there  was  no  evidence 
from  which  their  respective  interests  in  the 
fund  could  be  ascertained.  The  plaintiff  had 
already  received  $1,250,  and  the  burden  lay 
upon  him  of  showing  that  he  still  had  money 
in  the  defendant's  hands.  It  was  not  enough  to 
show  an  interest  in  the  fund,  without  showing 
the  extent  of  that  interest. 

As  the  proof  stood,  I  think  the  referees  were 
right  in  reporting  against  the  plaintiff. 

Motion  denied. 

Cited  in-21  N.  Y.,  288 :  37  N.  Y.,  373;  3  Keyes,  603 ; 
4  Trans.  App.,  242 ;  17  Barb.,  155 ;  19  Barb.,  667 ;  29 
Barb.,  121 ;  19  Abb.  Pr..  368 ;  4  Abb.  N.  S.,  341 ;  1  Bob., 
534 ;  58  Am.  Dec.,  265  22 ;  Ala.,  403. 

(a)  See,  also,  Brotherson  v.  Hodges,  6  Johns.,  108 ; 
Bradish  v.  Schenck,  8  Id.,  151;  Thompson  v.  Hoskins, 
11  Mass..  419.  So  in  other  personal  actions  sounding 
in  damages ;  e.  g.,  trespass  or  trover  for  taking  or 
converting  a  chattel,  Wheelwright  v.  Depeyster,  1 
Johns ,  471 ;  Putnam  v.  Wise,  1  Hill,  234,  case  for  di- 
verting water.  Rich  ads.  Penfleld.  1  Wend.,  380,  or 
for  destroying  title  deeds,  Daniels  v.  Daniels,  7 
Mass.,  135 ;  but,  as  to-  replevin,  see  Hart  v.  Fitzger- 
ald, 2  Mass.,  509. 

In  respect  to  the  mode  of  taking  advantage  of  the 
non-joinder,  the  following  distinction  is  to  be  ob- 
served between  actions  ex  delicto  and  actions  ex  con- 
troctu,  viz.:  In  the  former,  if  one  of  several  tenants 
in  common  sue  where  the  others  ought  to  be  joined, 
the  defendant  should  plead  the  non-joinder  in  abate- 
ment; and  if  he  omit  to  do  so,  though  it  may  be 
proved  at  the  trial  for  the  purpose  of  preventing  the 
plaintiff  from  recovering  more  than  his  aliquot 
share  or  interest,  it  cannot  be  urged  as  a  ground  for 
defeating  the  action.  Wheelwright  v.  Depeyster,  1 
Johns.,  471 :  Brotherson  v.  Hodges,  6  Id.,  108 ;  Bra- 
dish  v.  Schenck,  8  Id.,  151 :  Thompson  v.  Hoskins,  11 
Mass.,  419;  1  Phil.  Ev.,  210;  Rich  ads.  Penfleld,  1 
Wend.,  380,  385,  386;  Bleaden  v.  Hancock,  4  Carr.  & 
P.,  152 ;  1  Chit.  PI.,  74,  et  seq..  Am.  ed.  of  1833.  Nor 
can  it  be  taken  advantage  of  by  demurrer,  motion 
in  arrest,  or  writ  of  error,  though  the  defect  appear 
on  the  face  of  the  declaration.  Addison  v.  Overend, 
6  T.  R..  766  ;  Scott  v.  Godwin,  1  Bos.  &  P.,  74,  75 ;  Rich 
v.  Penfield,  1  Wend.,  380,  385,  386.  If  one  of  two  ten- 
ants in  common  sue  in  such  case,  and  the  defendant 
neglect  to  plead  in  abatement,  the  other  tenant  may 
afterwards  sue  alone :  and,  in  the  latter  suit,  the  de- 
fendant cannot  plead  the  non- joinder  in  abatement. 
Sedgwortb  v.  Overend,  7  T.  R.,  279. 

In  actions  ex  cvntractu,  however,  the  non-joinder 
by  the  plaintiff  of  a  co-contractor  need  not  be 
pleaded  in  abatement,  but  may  be  taken  advantage 
of  at  the  trial  under  the  general  issue.  1  Phil.  Ev., 
210;  Cowen  &  H.  Notes  to  Phil.  Ev.,  515,  516,  and 
cases  there  cited.  Or,  if  the  defect  appear  on  the 
face  of  the  declaration,  the  defendant  may  demur ; 
and  this,  though  it  be  not  shown  whether  the  party 
omitted  is  still  living  or  otherwise.  Burgess  v.  Ab- 
bott, 1  Hill,  476,  478,  per  Bronson,  J. 

HILL  5. 
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YOUNG  t.  RUMMELL. 


Pleading  in  Justice  Court— Evidence— Former 
Adjudication  —  What  Amounts  to. 

Where  the  declaration  in  a  justice's  court  was 
"for  moneys  due  on  contract  (lost  by  fire),  damages 
for  non-performance  of  contract,"  etc.,  and  the  de- 
fendant, instead  of  calling  for  a  more  full  statement 
of  the  cause  of  action,  pleaded  the  general  issue ; 
held,  that  the  plaintiff  might  give  in  evidence  a 
written  contract  between  him  and  the  defendant 
for  the  conveyance  of  lands,  and  recover  the  mon- 
ey due  thereon. 

Though  a  suit  be  tried  on  its  merits  before  a  jus- 
tice and  submitted  for  his  decision,  yet,  if  he  omit 
to  render  judgment  therein,  the  proceeding  will 
form  no  bar  to  a  second  action  for  the  same  cause. 

The  cases  of  Hess  v.  Beekman,  11  Johns.,  457,  and 
Watson  v.  Davis.  19  Wend.,  371,  commented  on  and 
explained. 

Citations— 19  Wend.,  371 ;  11  Johns.,  457. 

ERROR  to  the  Erie  C.  P.  Rummell  sued 
Young  in  a  justice's  court  and  declared 
"for  moneys  due  on  contract  (lost  by  fire),  dam- 
ages for  non  performance  .of  contract,  services 
rendered,  money  paid,  goods  sold  aud  deliv- 
ered." The  defendant  pleaded  "the  general 
issue,  non  performance  of  contract;  and  gave 
notice  of  set-off."  The  justice  rendered  judg- 
ment in  favor  of  the  plaintiff,  for  $87.63  dam- 
ages, together  with  $3.03  costs,  and  the  de- 
fendant appealed  to  the  C.  P.  Judgment  was 
61*]  there  rendered  against  the  *defendant, 
which  was  afterwards  reversed  by  this  court 
and  a  venire  de  now  ordered.  2  Hill,  478.  On  a 
second  trial  in  the  C.  P.,  the  plaintiff  proved 
the  execution  and  loss  of  a  written  contract 
between  him  and  the  defendant,  and  offered 
to  give  parol  evidence  of  its  contents.  The 
defendant  objected,  on  the  ground  that  the  con- 
tract was  not  set  out  or  described  in  the  dec- 
laration. The  court  overruled  the  objection, 
and  the  defendant  excepted.  The  contract 
was  then  shown  to  have  been  for  the  sale  of 
land  by  the  plaintiff  to  the  defendant,  who 
was  to  pay  a  stipulated  sum  therefor  in  three 
annual  installments,  the  first  of  which  had  be- 
come due,  and  amounted,  with  interest,  to 
$92.17.  The  plaintiff  here  rested,  and  the  de- 
fendant proved  by  Timothy  S.  Hopkins  that, 
before  this  suit  was  commenced,  an  action  was 
instituted  before  the  witness,  a  justice  of  the 
peace,  to  recover  the  installment  in  question; 
that  the  cause  was  tried  and  submitted,  but 
that  no  judgment  was  ever  rendered.  The 
reason  assigned  for  not  giving  judgment  was, 
that,  on  the  second  or  third  day  after  the  trial, 
a  man  by  the  name  of  Gilbert  called  on  the  wit- 
ness and  told  him  he  (Gilbert)  was  authorized 
to  discontinue  the  suit,  the  parties  having 
agreed  to  arbitrate  No  evidence  was  given, 
however,  showing  that  Gilbert  had  authority 
to  direct  a  discontinuance.  The  defendant's 
counsel  insisted  that  the  former  trial  and  sub- 
mission constituted  a  bar  to  the  present  action, 
and  requested  the  court  below  so  to  charge. 
But  the  court  refused  to  charge  as  requested, 
and  directed  a  verdict  for  the  plaintiff.  The 
defendant's  counsel  excepted.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for 
$92.17;  and,  after  judgment,  the  defendant 
sued  out  a  writ  of  error. 

.'/'•.  E.  Cook,  for  plaintiff  in  error. 


NOTE.— Former  culjudicAttnn—Wlicn  a  har.  See 
Gardner  v.  Buckbee,  3  Cow.,  120,  nnte ;  Wilder  v. 
Case.  16  Wend.,  683,  note.;  Shall  v.  Lathrop,  3  Hill, 
237,  note. 

HILL  5. 


Mr.  J.  G.  Masten,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  We  have  re- 
peatedly held  that  pleadings  in  justices'  courts 
as  brief  and  imperfect  as  those  in  the  present 
case,  were  sufficient  to  let  in  the  evidence,  un- 
less the  party  was  called  on,  at  the  time  of  join- 
ing issue,  to  state  his  *cause  of  action  or  [*62 
defense  more  at  large.  The  court  below  were, 
therefore,  right  in  overruling  the  first  objection 
taken  at  the  trial.  (See,  Co  wen,  Treat.,  551, 
569,  2d  ed.,  and  cases  there  cited;  Fitch  v.  Mil- 
ler, 13  Wend..  66  ;  Civill  v.  Wright,  Id.,  403; 
Whitney  v.  Grim,  1  Hill,  61 ;  West  v.  Stanley, 
Id. ,  69  ;  Chamberlin  v.  Graves,  2  Id. ,  504,  506, 
and  cases  cited  in  n.  b  ;  Hebberd  v.  Delaplaine, 
3  Id.,  187;  Dunham  v.  Simmons,  Id.,  609.) 

I  think  the  doctrine  of  the  case  of  Watson  v. 
Davis,  19  Wend.,  371,  is  a  full  authority  for 
the  decision  of  the  codrt  below  that  the  former 
trial  and  submission,  not  having  been  followed 
by  the  rendition  of  a  judgment  within  four 
days,  constituted  no  bar  to  the  present  action. 
In  the  case  cited,  judgment  was  rendered  after 
the  four  days  had  expired,  and  we  held  that 
the  action  had  therefore  abated.  The  fact  of 
such  judgment  having  been  rendered  was  in 
no  way  material,  so  far  as  the  principle  in- 
volved in  the  decision  is  concerned.  That  rests 
and  was  placed  upon  the  ground  that  the  jus- 
tice omitted  to  act  till  after  his  functions  had 
ceased.  His  neglect  to  render  judgment  within 
the  four  judicial  days  worked  a  discontinuance. 
The  subsequent  step  in  the  cause  was,  there- 
fore, coram  nonjudice,  and  left  the  matter  open 
for  a  rehearing.  The  case  of  Hens  v.  Beekman, 
11  Johns.,  457,  when  rightly  understood,  does 
not  conflict  with  this  view.  There,  the  plaint- 
iff withdrew  the  action  within  the  four  days, 
and  the  justice  rendered  judgment  against  him 
for  costs.  The  court  being  of  opinion  that  the 
plaintiff  had  no  power  over  the  suit  after  it 
had  been  submitted,  regarded  the  judgment  as 
having  passed  against  him  upon  the  merits, 
and  as  of  course  conclusive  upon  the  subject- 
matter  involved.  It  would  be  singular,  and 
most  unreasonable,  to  hold  that  the  neglect  of 
the  justice  to  exercise  his  judgment  upon  the 
case  at  all,  or  until  his  power  to  do  so  iiad 
ceased,  should  have  the  effect  to  conclude  the 
plaintiff  and  extinguish  his  demand  forever, 
without  any  fault  or  interference  on  his  part. 
Upon  the  doctrine  contended  for,  I  do  not  see 
but,  if  the  justice  should  die,  resign,  or  in  any 
way  become  disabled,  so  that  judgment  could 
not  be  rendered  within  the  four  days,  the 
plaintiff  *would  be  concluded,  and  the  [*O3 
demand,  however  meritorious,  gone. 

I  think  the  C.  P.  were  right  and  that  their 
judgment  should  be  affirmed. 

Judgment  afflrmed.(b) 

Afflrmed-7  Hill.  503. 

Same  case— 2  Hill,  478. 

Changed  by  Code— 35  Barb.,  3ftJ. 

Cited  In— 1  Denio,  434 ;  3  Denio.  72 ;  3  Barb..  611 ;  41 
Barb.,  9» :  18  How.  Pr.,  407 :  41  How.  Pr.,  3« ;  4  Abb. 
N.  C..  192;  6  Bos.,  ar>;  1  Hilt.,  409;  3  Daly.  451 :  83 
Mo.,  347 ;  23  Ohio  St.,  562 ;  45  Am.  Dec..  448. 

(h)  Where  a  justice  omitted  to  render  Judgment 
on  a  verdict  in  favor  of  the  defendant ;  held,  a  bar 
to  a  second  action  for  the  same  cause.  Kelter  v. 
Mulliner.  2  Johns.,  181.  This  case  seems  to  have 
gone  upon  the  ground,  that,  under  such  circum- 
stances, the  entry  of  judgment  being  a  thing  of 
course,  the  verdict  alone  ought  to  concludb.  And 
•ee  Young  v.  Overacker,  ](/.,  191. 
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VAN  EPPS  v.  HARRISON. 

Sale*— Of  Land  for  Village  Lots— Contract  Fully 
Executed  by  Vendor — Action  for  Price —  WJiat 
a  Complete  Bar— Fraud — Recoupment  — Stat- 
ute— Measure  of  Damages. 

Where  a  contract  of  sale  has  been  fully  executed 
by  the  vendor,  no  fraud  on  his  part  in  making  it 
can  operate  as  a  complete  bar  to  an  action  for  the 
price,  unless  thy  thins:  sold  was  absolutely  worth- 
less, or  the  vendee  has  returned  or  reconveyed  the 
property  on  discovering  the  fraud. 

In  such  action,  however,  the  vendee  may  in  gen- 
eral avail  himself  of  the  fraud  by  way  of  recoup- 
ment, though  he  has  not  returned  or  reconveyed 
the  property.  Per  Bronson,  J. 

Since  2  R.  S.,  406,  sec.  77,  a  defendant  may  recoup 
in  an  action  upon  a  sealed,  as  well  as  upon  an  un- 
sealed instrument. 

If  the  defense  in  such  case  go  only  to  part  of  the 
consideration,  the  defendant  cannot  plead  it  special- 
ly, but  must  give  notice  of  it;  though  otherwise,  if  it 
go  to  the  whole  consideration.  Per  Bronson,  J. 

Where  land  lying  near  the  City  of  Albany  was 
purchased  at  the  City  of  N.  Y.  by  one  residing  there, 
for  the  declared  purpose  of  laying  it  out  into  build- 
ing lots,  and  the  vendor  represented  the  surface  of 
it  to  be  even,  requiring  no  grading,  whereas  he 
knew  the  fact  to  be  otherwise,  though  the  vendee 
did  not:  held,  in  an  action  on  a  bond  given  for  the 
price,  that  the  fraud  was  one  of  which  the  vendee 
could  avail  himself  by  way  of  recoupment. 

So,  of  a  fraudulent  representation  by  the  vendor 
as  to  the  price  paid  for  the  land ;  e.  g.,  that  it  cost 
him  832,000,  whereas,  in  fact,  it  cost  him  only  $16,000. 
Per  Curium ;  Bronson,  J.,  dissenting. 

In  the  case  of  land  sold  for  village  lots  under  a 
fraudulent  representation  as  to  the  condition  of  its 
surface,  the  question  in  respect  to  the  vendee's 
damages  should,  as  far  as  practicable,  be  determined 
in  the  same  way  it  would  have  been  about  the  time 
the  contract  was  made.  Per  Bronson,  J. 
64*]  *One  mode  of  estimating  such  damages  is, 
by  inquiring  into  the  probable  expense  of  reducing 
the  surface  of  the  land  to  a  condition  correspond- 
ing with  the  vendor's  representation.  Semble ;  per 
Bronson,  J". 

In  making  the  estimate  the  jury  must  assume  that 
the  land  was  valuable  as  the  site  for  a  village.  Per 
Bronson,  J". 

Citations— 2  R.  S.,  406,  sees.  77,  78 :  11  Wend..  106 ; 
14  Wend.,  195;  25  Wend.,  107:  23  Wend.,  260;  3  Hill, 
333 ;  2  Stark.  Ev.,  471,  ed.,  1826 ;  2  Carr.  &  P.,  337 ; 
Sugd.  Vend.,  2-4,  n.;  Yelv.,  21;  5  Johns.,  354;  1 
Stark.,  75 ;  2  Ld.  Raym.,  1118 ;  1  Salk.,  214 ;  3  Barn. 
&  C.,  623 ;  1  Lev.,  103 ;  Cro.  Jac.,  386 ;  14  Ves.,  145. 

DEBT,  tried  at  the  Rensselaer  Circuit  in  Sep 
tember,  1842,  before  Cushman,  C.  Judge. 
The  action  was  on  a  bond  dated  April  4,  1836, 
in  the  penal  sum  of  $5,000,  conditioned  to  pay 
$1,465  with  interest.  Plea  nonestfactum,  with 
notice  of  special  matter.  After  proving  the 
bond,  and  that  the  amount  due  was  $2,032.82, 
the  plaintiff  rested.  The  defendant  then  of- 
fered to  prove  in  bar  of  the  action,  that  in 
March,  1836,  before  the  bond  was  executed, 
the  plaintiff  represented  to  the  defendant  and 
others  that  he  was  about  purchasing  of  Van 
Rensselaer  43  acres  of  land  on  the  river  at 
Greenbush,  opposite  Albany,  for  $32.000,  and 
that  it  could  not  be  purchased  for  less  than 
that  sum.  He  said  the  land  was  entirely 
smooth  and  level,  and  was  well  situated  for 
building  lots  in  a  village  or  city,  for  which 
purpose  it  was  wanted,  and  would  not  require 


NOTE.— Sales— Caveat  emptor— Implied  warranty 
—Fraudulent  representations— Expressions  of  opin- 
ion as  to  value,  etc.  See  Welsh  v.  Carter,  1  Wend.. 
185,  note.  In  connection  with  the  above  case  of  Van 
Epps,  see.  also,  Sandford  v.  Handy,  23  Wend.,  260; 
Da  vis  v.  Meeker,  5  Johns.,  354. 

2.  Impeachment  of  consideration  expressed  in  a 
sealed  instrument—Statutes.  See  Russell  v.  Rogers, 
15  Wend.,  351.  note. 
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any  grading.  The  plaintiff  proposed  to  the  de- 
fendant and  others  that  he  would  buy  at  the 
aforesaid  price,  and  divide  the  same  into  twen- 
ty shares  of  $1,600  each,  and  keep  two  shares 
himself,  if  the  defendant  and  others  would 
take  the  remaining  eighteen  shares;  the  plaint- 
iff to  convey  to  some  person  in  trust  for  the 
purchasers.  The  defendant  thereupon  agreed  to 
take  two  shares.and  other  persons  agreed  to  take 
sixteen  shares.  Afterwards,  and  on  the  date  of 
the  bond,  the  plaintiff  represented  to  the  de- 
fendant and  others  that  he  had  made  the  pur- 
chase at  $32,000,  and  thereupon  the  arrange- 
ment was  completed.  The  plaintiff  conveyed 
eighteen  undivided  twentieth  parts  of  the  land 
to  one  Morris  in  trust  for  the  defendant  and 
others,  and  the  defendant,  in  part  payment 
for  his  two  shares,  made  the  bond  in  ques- 
tion, and  the  other  subscribers  paid  or  se- 
cured the  payment  for  their  shares.  The  de- 
fendant further  offered  to  prove  that  Van 
Rensselaer  never  asked  but  $16,000  for  the 
land  ;  that  the  plaintiff  paid  that  sum  and  no 
more;  that  the  land  was  not  smooth,  level,  etc., 
but  was  *cut  up  into  hills  and  valleys,  [*65 
and  would  cost  a  large  sum  of  money  to  grade 
and  make  it  suitable  for  building  upon;  that 
the  situation  and  condition  of  the  land  was 
well  known  to  the  plaintiff,  and  was  not  known 
to  the  defendant  at  the  time  the  representa- 
tions were  made.  The  judge  rejected  the  evi- 
dence, and  the  defendant  excepted. 

The  defendant  then  offered  to  prove,  as  a  de- 
fense to  the  action,  that  the  bond  was  given  in 
part  payment  for  land  sold  by  the  plaintiff  to 
the.  defendant,  and  that  upon  such  sale  the 
plaintiff  falsely  and  fraudulently  represented 
to  the  defendant  that  he  had  just  purchased 
and  paid  $32,000  for  it,  when  in  truth  he  had 
paid  but  $16,000  for  it.  This  evidence  was  also 
rejected,  and  the  defendant  again  excepted. 

The  defendant  next  offered  to  prove  that  the 
bond  was  given  in  part  payment  for  land  sold 
and  conveyed  by  the  plaintiff  to  the  defend- 
ant; that  the  defendant  bought  for  the  purpose 
of  laying  it  out  into  and  selling  it  for  building 
lots,  which  was  known  to  the  plaintiff  ;  that 
the  plaintiff  knew  and  the  defendant  did  not 
know  the  condition  and  situation  of  the  land  ; 
and  that  the  plaintiff  at  the  time  falsely  and 
fraudulently  represented  to  the  defendant  that 
the  land  was  even  and  level,  well  situated  for 
building  lots,  and  required  no  grading;  where- 
as, in  fact,  the  land  was  uneven,  etc.  The  evi- 
dence was  rejected  as  not  constituting  a  de- 
fense to  the  action, and  the  defendant  excepted. 

The  facts  mentioned  in  the  last  offer  were 
then  again  offered  for  the  purpose  of  diminish- 
ing the  amount  of  the  recovery.  This  was  also 
rejected,  and  the  defendant  again  excepted. 
Verdict  in  favor  of  the  plaintiff  for  the  amount 
claimed.  The  defendant  now  moved  for  a  new 
trial  on  a  bill  of  exceptions. 

Messrs.  D.  Wright  and  D.  Cady,  for  de- 
fendant. 

Mr.  G.  Gould,  for  plaintiff. 

By  the  Court,  Bronson,  J.  In  contracts  of 
sale  which  have  been  fully  executed  on  the 
part  of  the  vendor  by  the  delivery  or  convey- 
ance *of  the  thing  sold,  no  fraud  on  his  [*66 
part  in  making  the  contract  can  operate  as  a 
complete  bar  to  an  action  for  the  price,  unless 
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the  thing  sold  was  absolutely  worthless, or  the 
vendee  has  returned  or  reconveyed  the  prop 
•erty  on  the  discovery  of  the  fraud.  When  sued 
for  the  price,  the  vendee  may,  in  general,  re- 
coup damages  :  but  while  he  retains  the  prop 
erty  he  cannot  treat  the  contract  as  wholly 
void,  and  refuse  to  pay  anything.  By  retaining 
the  property  he  affirms  the  validity  of  the  con- 
tract, and  can  be  entitled  to  nothing  more  than 
the  damages  which  he  has  sustained  by  reason 
of  the  fraud.  In  this  case  the  contract  was  com- 
pletely executed  on  the  part  of  the  plaintiff  by 
the  conveyance  of  the  land.  The  defendant  has 
got  that  still,  and  when  he  offered  to  prove 
fraud  as  a  bar  to  the  action,  instead  of  offer- 
ing it  in  abatement  of  damages,  he  asked  too 
much,  and  the  evidence  was  properly  rejected 
for  that  reason. 

The  next  question  is,  whether  this  defense 
-can  be  set  up  in  an  action  upon  a  sealed  instru- 
ment, where  the  evidence  does  not  go  to  the 
whole  consideration.  The  statute  provides  that 
the  seal  "  shall  only  be  presumptive  evidence 
•of  a  sufficient  consideration,  which  may  be  re- 
butted in  the  same  manner,  and  to  the  same 
-extent,  as  if  such  instrument  were  not  sealed." 
2  R.  S.,  406,  sec.  77.  The  language  is  broad 
-enough  to  include  the  case  of  a  partial  as  well 
.as  a  total  want  or  failure  of  consideration;  and 
I  see  no  good  reason  why  the  defendant  should 
not  be  allowed  to  recoup  damages  in  an  action 
upon  a  sealed  as  well  as  upon  an  unsealed  in- 
strument. If  the  point  has  not  been  directly 
adjudged,  it  has  often  been  assumed,  that  the 
statute  had  placed  both  classes  of  contracts 
upon  the  same  footing,  and  that  in  the  one  case 
as  well  as  in  the  other,  the  defendant  might  at- 
tack the  consideration  either  in  whole  or  in 
part.  Case  v.  Boughton,  11  Wend.,  106;  John- 
son v.  Miln,  14  Wend.,  195;  Tattmadgev.  Wal- 
lis,  25  Wend.,  107.  It  is  true  that  the  statute 
speaks  of  pleading,  as  well  as  giving  notice  of 
this  defense,  sec.  78  ;  and  it  cannot  be  pleaded 
where  it  does  not  go  to  the  whole  consideration. 
Per  Wai  worth,  Chancellor,  in  Tallmadge  v.  Wal- 
lis.  But  the  words  of  the  statute  will  be  satis- 
fied by  allowing  the  defendant  to  plead  the 
defense  where  it  amounts  to  a  complete  bar, 
<J7*]  *and  requiring  him  to  give  notice  where 
it  only  goes  in  defalcation  of  damages. 

The  defendant's  evidence  was  finally  offered 
by  way  of  recoupment,  and  that  brings  us  to 
the  question  whether  there  was  any  such  fraud 
as  would  give  the  defendant  an  action.  If  there 
was,  the  defendant  may  have  the  proper  al- 
lowance in  this  suit,  instead  of  being  put  to  his 
•cross  action. 

According  to  the  third  and  fourth  offers  of 
evidence,  the  land  was  purchased  for  the  pur- 
pose of  being  laid  out  and  sold  for  building 
lots,  and  the  plaintiff  knew  it.  He  also  knew, 
and  the  defendant  did  not  know, the  condition 
and  situation  of  the  land  ;  and  the  plaintiff 
falsely  and  fraudulently  represented  that  the 
land  was  even  and  level,  well  situated  for 
"building  lots,  and  required  no  grading;  all  of 
which  was  false.  It  will  seem  marvelous, if  not 
wholly  incredible,  to  those  who  did  not  live  in 
the  years  1835  and  1836,  that  men  should  pur 
•chase  lands  lying  within  (en  hours  ride  of  their 
residence  and  agree  to  pay  $32,000.  without 
•ever  having  taken  the  trouble  to  look  at  the 
property  either  in  person  or  by  an  agent.  But 
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farms  lying  in  the  vicinity  of  cities  and  vil- 
lages were  then  so  much  in  demand  for  the 
building  of  new  towns,  that  many  persons 
thought  it  best  not  to  hazard  the  loss  of  a  bar- 
gain by  stopping  to  look  or  inquire,  when  they 
could  purchase  at  $1,000  per  acre.  They  might 
better  lose  the  little  sum  of  $32.000  than  be  ab- 
sent one  whole  day  from  Wall  St.,  and  thus 
miss  the  possible  chance  of  purchasing  the  site 
of  some  other  prospective  city  of  much  greater 
magnitude.  Wonderful  as  it  may  seem  to  the 
next  generation,  such  things  did  happen;  and 
in  this  case  the  defendant  offered  to  prove  that 
he  knew  nothing  about  the  land,  except  that 
it  lay  on  the  opposite  side  of  the  river  from  the 
City  of  Albany.  He  trusted  to  the  representa- 
tions of  the  plaintiff  in  relation  to  the  condition 
of  the  property, and  the  only  question  is,  wheth- 
er the  defendant  must  charge  the  loss  upon  his 
own  folly  and  the  madness  of  the  times,  or 
whether  the  plaintiff  has  done  such  a  wrong 
as  may  be  redressed  by  action.  The  credulity 
of  the  defendant  furnishes  but  a  poor  excuse 
for  the  falsehood  and  fraud  of  the  plaintiff, 
*and  the  latter  will  have  no  just  ground  [*68 
for  complaint  if  he  is  held  responsible  for  his 
misconduct.  I  am  not  entirely  without  appre- 
hension that  some  bad  consequences  may  re- 
sult from  giving  an  action  against  the  vendor 
for  misrepresentations  concerning  the  quality 
or  condition  of  the  land  he  sells.  Common  pru- 
dence requires  that  the  vendee  should  ascer- 
tain the  truth  of  such  assertions  before  he  acts. 
But  I  am  unable  to  distinguish  this  case  from 
Sandford  v.  Handy,  23  Wend.,  260.  There,  the 
alleged  misrepresentation  related  to  the  location 
of  the  land.  Here,  the  false  representation  re- 
lated to  the  condition  of  the  property,  or  the 
practicability  of  using  it  for  building  purposes 
with  little  or  no  expense.  We  think  the  evi- 
dence should  have  been  received.  (See,  Boat- 
wick  v.  Lewis,  1  Day,  250;  Norton  v.  Hatheway, 
Id.,  255,  256.  n.  d;  Sherwood  v.  Salmon,  2  Id., 
128;  5  Id.,  438;  S.  C.  in  chancery.) 

If  the  jury  shall  find  the  fraud,  the  question 
is  then  asked,  how  shall  the  amount  of  the  de- 
fendant's damages  be  ascertained?  As  the  land, 
whether  the  representations  were  true  or  false, 
was  in  reality  worth  only  a  small  part  of  the 
price  which  the  defendant  agreed  to  pay,  there 
may  be  some  difficulty  in  answering  the  ques- 
tion. But  it  may,  I  think,  be  solved.  We  must 
not  go  back  to  the  date  of  the  contract  for  the 
price,  and  then  come  down  to  the  present  day 
for  the  actual  value  of  the  land, and  charge  the 
plaintiff  with  the  difference.  The  defendant 
must  bear  the  consequences  of  the  prevailing 
delusion  about  prices  and  new  towns  under 
which  the  purchase  was  made.  On  the  other 
hand,  the  plaintiff  cannot  say  that  his  fraud 
has  worked  no  injury  because  everybody  has 
now  found  out  that  the  land  never  was  worth 
anything  for  the  purpose  of  building  a  town 
upon  it.  See,  Smith  v.  Griffith,  8  Hill, 338.  The 
cause  must,  as  far  as  practicable,  be  tried  just 
as  it  would  have  been  tried  the  day  after  the 
contract  was  made,  if  the  question  had  arisen 
at  that  time.  The  jury  must  assume,  what  the 
parties  then  believed,  that  the  land  was  valu- 
able as  the  site  for  a  town,  and  then  inquire 
how  much  less  the  land  was  worth  for  build- 
I  ing  purposes,  taking  the  surface  as  it  actually 
i  existed,  than  it  would  have  been  worth  for 
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those  purposes  had  the  plaintiff's  representa- 
69*]  tion  concerning  *the  surface  been  true. 
One  mode  of  arriving  at  the  correct  result  and, 
perhaps,  the  only  one,  would  be  to  inquire 
into  the  probable  expense  of  reducing  and  con- 
forming the  surface  of  the  ground  to  a  condi- 
tion corresponding  with  the  plaintiff's  represen- 
tation. This  would,  I  think,  give  the  correct 
rule  of  damages  ;  but  in  the  present  stage  of 
the  cause  it  is  not  necessary  to  settle  the  ques- 
tion. 

There  was  a  further  offer  to  show  that  the 
defendant  represented  he  had  just  paid  $82.000 
for  the  land,  when,  in  truth,  he  had  only  paid 
one  half  that  sum.  An  intimation  was  thrown 
out  by  the  Chief  Justice  in  Sanford  v.  Handy, 
28  Wend.,  260,  that  a  misrepresentation  as  to 
the  actual  cost  of  property  might  be  a  material 
fact;  but  the  point  was  not  decided.  It  is  not 
every  false  affirmation  of  the  vendor  which 
will  give  the  vendee  an  action,  although  he 
may  be  deceived  by  it.  It  often  happens  in  the 
making  of  bargains  that  many  things  are  said 
which  neither  party  regards  of  much  conse- 
quence; and  if  the  buyer  trusts  to  representa- 
tions which  were  not  calculated  to  impose 
upon  a  man  of  ordinary  prudence,  or  if  he 
neglects  the  means  of  information  easily  with- 
in his  reach,  it  is  better  that  he  should  suffer 
the  consequences  of  his  own  folly  than  to  give 
him  an  action  against  the  seller.  See,  2  Stark. 
Ev.,  471.  ed.  of  1826;  Bowring  v.  Stevens,  2 
Carr.  &  P.,  337;  Sugd.  Vend.,  2,  3.  No  action 
will  lie  for  a  false  representation  by  the  vendor 
concerning  the  value  of  the  thing  sold;  it  be- 
ing deemed  the  folly  of  the  purchaser  to  credit 
the  assertion.  And  besides,  value  is  matter  of 
judgment  and  estimation,  about  which  men 
may  differ.  Nor  will  an  action  lie  for  a  false 
affirmation  that  a  person  bid  a  particular  sum 
for  the  estate,  although  the  vendee  was  there- 
by induced  to  purchase,  and  was  deceived  as 
to  the  value.  And  so  of  other  cases  where  the 
purchaser  might  by  the  exercise  of  common 
prudence  have  ascertained  the  truth  and  saved 
himself  from  injury.  Harveyv.  Young,  Yelv., 
21,  and  note  by  Mel  calf  ;  Dams  v.  Meeker,  5 
Johns.,  354;  Bayly  v.  Merril,  Cro.  Jac.,  386; 
Fenton  v.  Browne,  14  Ves.,  145;  Sugd.  Vend., 
2,  3;  Kinaird  v.  Lord  Dean,  Id.,  p.  4,  n.  In 
such  cases  the  false  affirmation  is  not  enough. 
The  vendee  must  go  further  and  show  that 
some  deceit  was  practiced  for  the  purpose  of 
7O*]  putting  *him  off  his  guard.  Dawes  v. 
King,  1  Stark.,  75.  In  Ekins  v.  Tresham,  1 
Lev.,  102,  it  was  held  that  an  action  would  lie 
for  falsely  affirming  that  the  property  was  let 
at  £42  per  annum,  when  the  rent  was  less  than 
that  sura,  by  which  the  plaintiff  was  deceived 
and  induced  to  pay  a  high  price  for  the  prop- 
erty. It  was  admitted,  however,  that  no  ac- 
tion would  lie  for  a  false  affirmation  concern- 
ing value;  but  a  distinction  was  taken  as  to  the 
rent,  and  the  court  said:  "Perhaps  the  lease  is 
by  parol,  or  the  tenant  will  not  inform  the  pur- 
chaser what  rent  he  gave.  This  decision  was 
followed  in  Lysneyv.  Selby,  2  Ld.  Raym.,1118; 
8.  C.,  1  Salk.,  214,  by  the  name  of  Risney  v. 
Selby.  But  Ld.  Holt  said  of  Ekins  v.  Tresham, 
that  "If  it  were  not  for  that  resolution,  I 
should  think  it  a  hard  action  to  maintain." 
And  Gould,  J.,  said:  "The  value  of  the  rents 
was  a  hard  thing  to  be  known,  and  secret, 
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known  to  none  but  the  landlord  and  the  ten- 
ants, and  they  might  be  in  confederacy  to- 
gether." And  it  was  not  until  "after  long  con- 
sidering" that  the  court  finally  agreed  that  the 
action  could  be  maintained.  Those  cases  have 
since  been  followed.  Dobell  v.  Stevens,  3  Barn. 
&  C.,  623  ;  Bowring  v.  Stevens,  2  Carr.  &  P., 
337.  If  an  affirmation  concerning  the  cost  of 
the  property  was  of  any  consequence,  I  think 
the  defendant  should  have  taken  the  trouble  to 
inquire  and  satisfy  himself.  But  I  cannot 
think  it  a  matter  of  any  legal  importance.  It 
was  only  another  mode  of  asserting  that  the 
property  was  of  the  value  of  $32,000;  and  all 
the  books  agree  that  no  action  will  lie  if  such 
an  affirmation  prove  false.  It  is  the  folly  of 
the  purchaser  to  trust  to  it.  Indeed,  the  repre- 
sentation here  amounts  to  less  than  a  direct  af- 
firmation of  value,  for  it  only  asserts  that  the 
plaintiff  and  another  man  agreed  that  such 
was  the  value.  It  would  lead  to  great  mischief 
to  allow  men  to  annul  contracts  upon  such  a 
ground.  If  the  defendant  could  make  out  that 
the  plaintiff  was  his  agent  in  purchasing  from 
Van  Rensselaer,  then  what  the  plaintiff  said 
about  the  price  he  paid  might  be  material;  but 
not  in  any  other  point  of  view. 

Such  are  my  views  upon  this  branch  of  the 
case;  but  my  brethren  are  of  opinion  that  the 
false  affirmation  concerning  the  price  paid  for 
the  land  furnishes  a  good  ground  of  action. 
*There  must,  therefore,  be  a  new  trial  [*71 
upon  this  point,  as  well  as  the  one  relating  to- 
the  condition  of  the  land. 

New  trial  granted. 

Same  case— 1  Denio,  246. 

•Seated  instrument— Recoupment  in  action  on.  Cit- 
ed in— 2  Denio,  312;  14  Hun,  207.  208. 

Fraudulent  representation*—  Recoupment  of  dam- 
ages. Distinguished— 15  Barb.,  16. 

Explained— 56  N.  Y.,  864  15  Am.  Rep.,  382;  61  N, 
Y.,  151. 

Keviewed-37  N.  J.  L.,  555. 

Cited  in— 7  Hill,  56 ;  25  N.  Y.,  309 ;  30  N.  Y.,  669 ;  69- 
N.  Y.,  326 ;  3  Lans.,  7, 194  ;  1  Hun.  83  :  3  Barb.,  385 ;  7 
Barb.,  67 ;  47  Barb.,  633 ;  3  T.  &  C.,  77 ;  2  Duer,  411 ;  2 
Bos.,  88 ;  41  Super.,  487 ;  1  Hilt.,  77 :  70  Ind.,  534 ;  40 
N.  J.  L.,  434 ;  60  Me.,  583  ;  11  Am.  Rep.,  216. 

Partial  or  total  failure  of  consideration— Recoup- 
ment in  case  of.  Cited  in— 52  N.  Y.,  402;  11  Am. 
Rep.,  717  ;  6  Barb.,  392  ;  7  Bos.,  380,  508;  1  Hilt.,  122. 

Measure  of  damages.  Cited  in— 1  N.  Y.,  312 ;  61 
Barb.,  144. 

Also  cited  in-10  How.  Pr.,  70  ;  33  N.  J.  L.,  522. 


THE  MAYOR,  ETC.,  OF  THE  CITY  OF  ALBANY 

v. 

TROWBRIDGE  ET  AL. 

City  of  Albany — charter.  Interest  of  in  Anchor- 
age and  Wharfage,  Not  Devested  by  Act  of 
1823,  Authorizing  Construction  of  Basin  — 
Suit  for  WJiarfage  —  Parties  —  Defenses — 
Pleading. 

The  legal  interest  in  anchorage  and  wharfage.con- 
ferred  upon  the  City  of  Albany  by  the  charter  of 
Gov.Dongan.was  not  devested  by  the  Act  of  April  5, 
1823,Sess.  L.  of  1823,p.  128,  authorizing  the  construc- 
tion of  a  basin  in  the  city;  and  suits  for  the  collec- 
tion thereof  must,  therefore,  be  brought  in  the 
corporate  name  of  the  city. 

The  6th  section  of  the  above  Act  is  not  to  be  so 
construed  as  to  exempt  the  owner  of  a  vessel  from 
liability  for  wharfage,  on  the  ground  that  the  dock 
at  which  the  vessel  lay  belonged  to  him  ;  nor,  in  a 
suit  for  such  wharfage,  can  he  claim  a  deduction  of 
the  distributive  share  or  interest  to  which  he  will 
ultimately  be  entitled. 
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Where,  in  such  suit.the  defendant  offered  to  show 
an  ordinance  of  the  Common  Council  of  the  city,  re- 
citing that  the  suit  was  commenced  without  their 
knowledge  or  consent,  and  instructing-  the  attorney 
of  the  Corporation  to  forbid  the  further  use  of  their 
name  in  the  prosecution  thereof,  etc.;  held,  inad- 

Held  further,  that  the  fact  of  the  Corporation 
having  assigned  all  their  interest  in  the  subject-mat- 
ter of  the  suit  before  it  was  commenced,  could  not 
be  shown  as  a  defense- 

A  defense  by  way  ot  recoupment  of  damages  is 
inadmissible  unless  the  party  has  given  notice  of  it 
with  his  plea.  Per  curiam  ;  Cowen,  J.,  dissenting. 

Citetions-21  Wend.,  110 ;  Laws,  1823,  pp.  128, 130 ;  8 
Wend.,  109  ;  3  Hill,  612 ;  1  Chit.  PL,  142,  ed.  1840 ;  5 
Hill,  76. 

DEBT,  tried  at  the  Albany  Circuit  in  April, 
1842,  before  Cushman,  G.  Judge.  The  dec- 
laration demanded  the  sum  of  $1,002.50,  for 
the  wharfage  of  defendants'  vessels  in  the  Alba- 
ny basin  during  the  year  1840.  The  defendants 
pleaded  nil  debet.  On  the  trial,  the  plaintiffs' 
counsel  read  in  evidence  the  charter  of  the 
City  of  Albany  granted  by  Gov.  Dongan  in  the 
reign  of  James  II.,  the  3d  section  of  which 
conferred  upon  the  city  "all  the  profits,  bene- 
fits and  advantages  that  should  or  might  ac- 
crue or  arise  at  all  times  thereafter  for  anchor- 
age or  wharfage  in  the  harbor,  port  or  wharf 
of  the  said  city."  The  plaintiffs'  counsel  also 
read  in  evidence  the  6th  section  of  "An  Act 
72*]  *Authorizing  the  Construction  of  a  Ba- 
sin in  the  City  of  Albany,"  etc.,  passed  April 
5,  1823,  Sess.  L.  1823,  pp.  128,  130,  as  follows: 
"For  all  vessels,  boats  or  other  craft  navigat- 
ing the  Hudson's  River,  etc.,  and  entering  into 
the  said  basin,  there  shall  be  paid  by  the  own- 
ers or  masters,  etc.,  the  following  sums  for 
wharfage,  being  double  the  rates  now  payable 
to  the  owners  of  the  middle  docks  in  the  said 
City  of  Albany,  to  wit:  [specifying  the  rates]. 
And  the  said  sums  shall  be  collected  by  the 
wharfinger  or  dock-master,  in  the  manner  now 
prescribed  by  law;  and  after  deducting  such 
sum  as  a  compensation  for  his  services  as  may 
be  agreed  on,  he  shall  pay  over  one  half  of  the 
residue  to  the  proprietors  of  the  pier,  in  pro- 
portion to  the  extent  of  their  respective  rights 
and  interests  therein,"  etc.  It  appeared  that, 
during  the  year  1840,  the  defendants'  vessels, 
which  were  engaged  in  the  business  of  trans- 
portation upon  the  Hudson  River,  entered  the 
Albany  basin  for  the  purpose  of  shipping  and 
discharging  their  cargoes,  and  that  the  wharf- 
age of  said  vessels  amounted  to  $1,002.50,  ac- 
cording to  the  rates  established  by  the  Act  of 
1823.  It  was  further  proved  that  while  the  ves- 
sels were  in  the  basin,  they  lay  at  wharves  of 
which  the  defendants  were  the  lessees ;  and 
that  they  were  lessees  also  of  the  lots  to  which 
the  wharves  were  attached.  The  plaintiffs  here 
rested,  and  the  counsel  for  the  defendants 
moved  for  a  nonsuit  upon  the  ground:  1.  That 
they  were  not  liable  for  wharfage  on  account 
of  vessels  lying  at  their  own  wharves;  and  2. 
That  the  action  could  not  be  sustained  by  the 
plaintiffs,  inasmuch  as  they  had  no  interest  in 
the  suit  or  in  the  moneys  sought  to  be  recov- 
ered. The  circuit  judge  denied  the  motion, and 
the  defendants'  counsel  excepted.  The  defend- 
ants' counsel  then  offered  to  prove  that  both 
the  entrance  to  the  basin  and  the  basin  itself 
were  so  filled  up  and  obstructed  by  earth,  etc., 
that  it  was  with  great  difficulty  the  basin  could 
be  entered;  and  that  it  could  not  be  used  with 
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any  benefit  or  advantage.  The  plaintiffs'  coun- 
sel objected  that  the  evidence  was  inadmissi- 
ble, and  the  circuit  judge  sustained  the  objec- 
tion; whereupon  the  defendants' counsel  again 
excepted.  The  defendants'  counsel  then  of- 
fered in  evidence  an  ordinance  of  the  Common 
*Council  of  the  City  of  Albany,  passed  [*73 
June  7,  1841,  reciting  that  this  suit  and  others 
had  been  instituted  without  the  knowledge, 
direction  or  consent  of  the  plaintiffs,  that  they 
had  no  interest  therein,  and  might  be  made  li- 
able for  costs;  and  directing  their  attorney  to 
forbid  the  further  use  of  their  corporate  name 
in  the  prosecution  of  the  suits.  The  defend- 
ants also  offered  to  prove  that  the  attorney  of 
the  corporation  gave  notice  of  this  ordinance 
to  the  attorneys  of  the  respective  parties  to 
this  suit.  The  plaintiffs'  counsel  objected  to 
the  evidence,  and  it  was  excluded.  Exception. 
The  defendants'  counsel  then  offered  to  prove 
that,  prior  to  the  commencement  of  this  suit, 
the  plaintiffs  sold  all  their  docks  and  wharves, 
and  were  not  the  owners  of  any  docks  or 
wharves  within  the  bounds  of  the  Corporation, 
and  were  not  entitled  to  any  wharfage  for  ves- 
sels lying  in  the  basin  or  elsewhere,  but  that 
said  wharfage  belonged  exclusively  to  the 
owners  of  the  docks  on  the  shore  and  on  the 
pier.  Objected  to  and  excluded.  Exception. 

The  testimony  here  closed,  and  the  defend- 
ants' counsel  again  insisted  that  the  plaintiffs 
were  not  entitled  to  recover  ;  but  that  if  they 
were,  the  verdict  should  be  for  one  half  only 
of  the  sum  demanded.  The  circuit  judge  held 
otherwise,  and  directed  the  jury  to  find  a  ver- 
dict for  the  whole  sum,  with  interest.  Excep- 
tion. The  jury  rendered  a  verdict  for  the 
plaintiffs  in  conformity  to  the  judge's  direc- 
tions ;  and  the  defendants  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

Mr.  S.  Stevens,  for  defendants. 

Mr.  I.  Harris,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  The  legal  in 
terest  in  anchorage  and  wharfage,  conferred 
upon  the  City  of  Albany  by  the  charter  of 
Gov.  Dongan,  was  not  devested  by  the  Act  of 
1823;  nor  were  the  remedies  for  collecting  such, 
anchorage  and  wharfage  affected  by  that  Act. 
The  only  material  change  produced  by  it,  con- 
sisted in  an  increase  of  the  rate  of  loll  for  the 
*purposeof  compensating  the  pier  own-  [*74 
ers,  and  an  obligation  to  pay  the  same  over  to 
them.  See,  Buckbeev.  Broicn,  21  Wend.,  110. 

It  is  insisted,  however,  that  the  Act  of  1823 
does  not  subject  the  owners  of  vessels  to  wharf- 
age, while  such  vessels  are  lying  at  their  own 
docks  ;  that  instead  of  imposing  an  obligation 
to  pay,  it  confers  a  right  to  receive  toll  for  the 
use  of  the  docks.  The  answer  is,  that  the 
charge  of  tolls  for  the  privilege  of  entering  and 
using  the  basin  is  imposed  without  reference  or 
respect  to  the  proprietors  of  the  pier,  or,  which 
is  the  same  thing,  the  owners  or  lessees  of  the 
allotments  thereon.  These  are  taken  into  the 
account  in  the  distribution  of  the  moiety  col- 
lected, but  not  in  the  imposition  and  collection 
of  the  tolls. 

The  Act  is  express,  "that  for  all  vessels. boats 
or  other  craft  navigating  the  Hudson's  River, 
etc.,  and  entering  into  the  said  basin,  there 
shall  be  paid  by  the  owners  or  masters,  etc., 
the  following  sums  for  wharfage,"  etc.  Noex- 
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ception  is  made  or  hinted  at  in  favor  of  the 
owners  or  lessees  of  lots  on  the  pier,  who  hap- 
pen to  be  the  owners  of  vessels  ;  nor  can  any 
such  exemption  be  admitted  consistently  with 
the  principle  of  distributing  the  tolls  among 
them  as  provided  for  in  the  same  section.  That 
proceeds  irrespective  of  the  ownership  of  the 
vessels  entering  the  basin.  The  aggregate 
amount  collected  from  all  the  vessels  thus  en- 
tering is  to  be  distributed  among  the  pier  own- 
ers according  to  their  respective  interests 
therein. 

This  view  answers  also  another  ground  taken 
by  the  defendants,  viz.:  that  the  moiety  of  the 
tolls  going  to  the  pier  owners  should  have  been 
deducted,  for  the  reason  that  as  such  owners 
they  are  entitled  to  retain  the  amount.  They 
are  entitled  to  a  distributive  share  only.  What 
that  may  be  was  not  a  proper  subject  of  in 
quiry  in  this  suit. 

The  evidence  respecting  the  ordinance  of  the 
Common  Council  and  the  steps  taken  in  pursu 
ance  thereof,  was  properly  rejected.  Those 
proceedings  were  probably  instituted  with  a 
view  to  obtain  indemnity  against  costs  from  the 
parties  beneficially  interested.  For  if  the  au- 
thorities of  the  city  really  intended  to  put  an 
•end  to  the  suit,  as  being  wholly  unfounded  and 
75*]  vexatious,  why  did  they  not  *give  a  re- 
lease to  the  defendants,  or  take  some  other  de- 
cisive step  to  terminate  the  prosecution  ? 

The  mere  sale  .and  assignment  of  all  the  in- 
terest of  the  city  in  the  subject-matter  of  the 
suit,  to  third  persons,  in  no  way  affects  or  im- 
pairs the  right  to  collect  the  tolls.  The  legal 
interest  still  remains  vested  in  the  Corporation. 
The  tolls  must  still  be  collected  by  their  officers; 
and  suits  therefor  must  be  brought  in  the  name 
of  the  Corporation,  the  same  as  before,  for  the 
benefit  of  those  to  whom  the  tolls  may  belong. 
Buckbee  v.  Brown,  supra. 

If  the  defendants  were  entitled  to  any  deduc- 
tion by  way  of  recoupment,  in  consequence  of 
the  basin  being  so  much  out  of  repair  as  seri- 
ously to  diminish  the  beneficial  use  of  it,  no- 
tice to  that  effect  should  have  been  given  with 
the  plea,  according  to  all  our  cases.  The  no- 
tice is  an  essential  part  of  the  rule.and  cannot  be 
dispensed  with  without  leading  to  surprise  and 
injustice  Reab  v.  McAlister,  8  Wend.,  109. 
{See.  Barber  v.  Rose,  post,  p.  76,  and  Van  Epps 
v.  Harrison,  ante,  p.  63.) 

It  is  only  under  this  rule  that  the  defense  of- 
fered was  admissible,  if  at  all  ;  as  the  keeping 
of  the  basin  in  good  and  perfect  repair  is  not  a 
condition  precedent  to  the  enforcement  of  the 
remedy  for  the  toll.  The  burden  of  proof  of 
non  repair,  if  a  defense  at  all,  lay  therefore 
upon  the  defendants.  The  party  bound  to  re- 
pair is  subject  to  indictment,  or  to  a  special 
action  on  the  case  in  favor  of  any  one  who  may 
have  sustained  special  damage  by  reason  of  the 
neglect.  Mayor,  etc.,  of  the  City  of  N.  T.  v. 
Furze,  3  Hill,  612  ;  1  Chit.  PI.,  142,  ed.  1840. 

Co  wen,  J.,  was  of  opinion,  for  the  reasons 
stated  by  him  in  Barber  v.  Rose,  post,  p.  76, 
that  the  evidence  offered  by  way  of  recoup. 
rm-nt  was  admissible  under  the  general  issue. 

New  trial  denied. 

Reviewed— 23  Barb.,  43. 
Affirmed-7  Hill.  429. 

Cited  in-77  N.  Y.,  452;  2  Barb.,  330;  10  How.  Pr., 
Tl ;  3  Daly,  475. 
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Practice — Remitting  Excess  in  Verdict — Action 
for  Work  and  Labw — Recoupment — Evidence 
— Pleading. 

Though  in  a  justice's  court  a  verdict  be  rendered 
in  favor  of  the  plaintiff  for  over  $50,  he  may  remit 
the  excess  beyond  $25  and  take  judgment  for  that 
sum.  Semble. 

So,  if  the  verdict  exceed  the  amount  claimed  in 
the  declaration,  the  plaintiff  may  remit  the  excess 
and  take  judgment  for  the  sum  demanded.  Per 
Cowen,  J. 

Where,  in  an  action  for  work  and  labor,  it  ap- 
peared that  the  work  was  commenced  under  a  spe- 
cial contract  which  the  plaintiff  failed  to  perform 
at  the  day,  but  that  after  such  failure  the  defend- 
ant consented  to  let  the  plaintiff  go  on  and  finish  the 
work,  which  he  did ;  held,  that  though  this  modifi- 
cation of  the  contract  operated  to  enable  the  plaint- 
iff to  recover  on  a  quantum  meruit,  it  did  not  amount 
to  a  waiver  of  damages  for  failing  to  perform  at  the 
day,  and  that  the  defendant  might  therefore  recoup 
such  damages. 

Otherwise,  had  the  modification  taken  place  be- 
fore the  time  of  performance  fixed  by  the  special 
contract.  Per  Cowen,  J. 

Evidence  by  way  of  recoupment  is  not  admissible 
unless  notice  of  the  defense  be  given.  Per  Curiam ; 
Cowen,  J.,  dissenting. 

In  assumvfiit,  however,  if  the  defense  go  to  the 
whole  consideration,  the  defendant  may  avail  him- 
self of  it  under  the  general  issue.  Per  Cowen  and 
Bronson,  JJ. 

Where  evidence  by  way  of  recoupment  was  ob- 
jected to  and  overruled  on  the  sole  ground  that  the 
defense  was,  in  its  own  nature,  inadmissible ;  held, 
that  the  plaintiff,  on  error  brought,  could  not  urge 
the  want  of  notice  as  an  additional  objection. 

Citations-14  Wend.,  257:  22  Wend.,  155,  157:  24 
Wend.,  69 ;  3  Hill,  171 ;  20  Wend..  51 ;  1  Cromp.  &  M., 
832.  840,  841 ;  7  East,  479-481,  n.  (a) ;  1  Camp..  38 ;  1 
Stark..  107 ;  9  Barn.  &  C.,  259 ;  3  Tyrw.,  907  :  2  B.  & 
Adol.,  456 ;  1  Yale,  805 ;  1  Leigh,  N.  P.,  79 ;  31  Wend., 
273,  277 ;  2  Hill,  194. 198. 

TERROR  to  the  Rensselaer  C.  P.  Rose  sued" 
-CJ  Barber  in  a  justice's  court,  and  declared  in 
assumpsit  on  the  common  counts,  and  also  on 
a  special  contract  by  which  the  plaintiff  agreed 
to  lay  a  quantity  of  stone  wall  and  dig  a  certain 
ditch  for  the  defendant  for  the  sum  of  $100. 
The  declaration  further  averred  that.after  per- 
forming a  part  of  the  work,  the  defendant 
agreed  to  aid  the  plaintiff  in  completing  the  job 
for  a  reasonable  compensation.  The  plaiutiff 
claimed  $100  damages.  Plea,  the  general  issue 
and  set  off  ;  also  that  the  plaintiff  never  fin- 
ished any  part  of  the  ditch,  to  the  defendant's 
damage  of  $100.  Replication,  that  plaintiff 
had  finished  the  ditch.  On  the  trial  before  the 
justice,  it  appeared  that  the  plaintiff  agreed  to 
build  the  wall  and  dig  the  ditch  for  the  price 
mentioned  in  the  declaration,  the  work  to  be 
completed  by  a  certain  time.  The  plaintiff 
commenced  *the  work,  but,  failing  to  [*77 
complete  it  by  the  stipulated  time,  the  defend- 
ant told  him  to  go  on  with  the  job,  and  that  he 
(the  defendant)  would  turn  in  and  help  him  on 
being  allowed  a  compensation  for  his  services. 
The  defendant  accordingly  furnished  assist- 
ance to  the  plaintiff,  and  the  work  was  finally 
finished.  The  defendant  offered,  to  show, 
among  other  things,  by  way  of  recoupment  of 
damages,  that  he  had  sustained  loss  by  reason 
of  the  ditch  not  having  been  finished  at  the 
time  specified  in  the  original  contract.  The 
plaintiff  objected,  on  the  ground  that  the  time 
had  been  extended  by  the  agreement  of  the 
parties;  and  the  justice  sustained  the  objection. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $52,  whereupon  he  remitted  the 
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excess  beyond  $25,  and  the  justice  gave  judg- 
ment for  that  sum,  with  costs.  The  C.  P. 
affirmed  the  judgment  on  certiorari,  and  Bar- 
ber sued  out  a  writ  of  error. 

Mr.  J.  Romeyn,  for  plaintiff  in  error. 
Mr.  D.  L.  Seymour,  for  defendant  in  er- 


Cowen,  J.  There  is  no  doubt  of  the  plaint- 
iff's right,  when  the  damages  found  in  his  fa- 
vor exceed  the  amount  claimed  in  his  declara- 
tion, to  remit  the  excess  and  take  judgment 
for  the  sum  demanded  (see  Cow.  Tr.,  1010,  2d 
ed.,  and  cases  cited;  also,  2  R.  S.,  177,  sec. 
125,  2d  ed.);  and  no  good  reason  has  been 
urged  against  his  doing  so  in  any  case. 

The  defendant  consented  that  the  plaintiff 
should  go  on  and  finish  his  job  after  the  time 
fixed  for  it  by  the  original  contract  had  gone 
by.  He  went  on  accordingly;  and  this  raised 
a  claim  in  his  favor  upon  a  quantum  meruit. 
But  I  do  not  think  it  necessarily  operated  as  a 
waiver  of  damages  for  not  performing  the  spe- 
cial contract.  The  amount  of  the  whole  was, 
that  the  defendant,  finding  himself  implicated 
with  a  man  who  was  remiss  in  the  performance 
78*]  of  the  job,  preferred  going  through  *un 
der  some  new  arrangement,  to  being  off  en- 
tirely, refusing  to  pay  anything  for  what  had 
been  done,  and  resorting  to  another  laborer. 
He  might  have  been, and  probably  was  far  from 
intending  to  release  whatever  damages  might 
have  accrued  from  overgoing  the  time.  A 
cause  of  action  had  arisen  in  his  favor,  and  he 
did  not  discharge  it  nor  agree  that  the  plaintiff 
should  go  free  in  consideration  of  doing  in 
part  what  he  had  bound  himself  to  do  in 
whole,  even  if  that  would  have  been  a  valid 
consideration.  In  short,  the  waiver  of  time 
was  not  a  waiver  of  damages,  as  I  admit  it 
would  have  been  if  the  contract  had  been  mod- 
ified before  the  time  arrived.  Treating  the 
waiver  as  a  modification  of  the  first  contract, 
and  regarding  both  as  one,  which  is,  perhaps, 
a  correct  way  of  putting  the  case,  still  there 
would  remain  the  implied  equitable  term,  that 
if  the  defendant  had  been  seriously  damnified, 
he  should  be  paid.  In  strictness,  therefore,  I 
think  the  defendant  was  entitled  to  recoup 
the  damages;  or.if  they  had  been  large  enough, 
he  might  have  urged  them  as  a  bar  to  all  claim 
under  the  special  contract.  Sickles  v.  Patlison, 
14  Wend.,  257;  Ives  v.  Van  Epps,  22  Id.,  155; 
Ladue  v.  Seymour,  24  Id.,  60;  Batterman  v. 
Pierce,  3  Hill,  171;  Stittv.  Hall,  20  Wend.,  51. 
In  Allen  v.  Cameron,  1  Cr.  &  M.,  832,  where 
the  work  was  imperfectly  done,  under  an 
agreed  price,  Vaughan,  B.,  said:  "I  think  the 
rule  that  there  should  be  an  abatement  of  price 
for  the  non  performance  of  any  part  of  the  con- 
tract by  the  plaintiff,  is  a  convenient  rule." 
Bay  ley,  B.,  said:  "The  case  of  Street  v.  Blay 
puts  this  in  a  plain  and  satisfactory  point  of 
view;  not  leaving  the  defendant  to  a  cross  ac- 
tion to  recover  for  the  diminution  in  value  by 
reason  of  the  plaintiff's  non  performance  of  the 
contract,  but  entitling  him  to  deduct  the 
amount  of  damages  he  has  sustained."  Id., 
840.  841. 

Was  the  proof  in  mitigation  admissible  un- 
der the  general  issuer  I  think  that  question 
arises.  There  was  no  notice  of  a  claim  for  the 
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default  as  to  time;  but  only  for  not  completing 
any  part  of  the  ditch.  This  rather  precluded 
the  idea  that  the  defendant  intended  to  put 
himself  on  time;  and  the  evidence  was  not  ad- 
missible unless  proper  under  the  general  issue. 
*The  rule  of  recoupment  has  come  to  [*79 
us  from  England,  accompanied  with  the  re- 
mark that,  where  the  quality  of  work  done  at 
a  stated  price  is  to  be  impeached,  notice  of  the 
defense  is  proper.  Ld.  Ellenborough,  C'h.  J., 
and  Lawrence,  J. .  in  Basten  v.  Butler,  7  East. 
479.  Counsel  had  complained  of  surprise,  and 
Buller,  J.,  had  refused  to  allow  the  defense, 
while  Ld.  Kenyon  had  allowed  it;  and  there- 
marks  mentioned  seem  to  have  been  thrown 
out,  first,  as  a  reply  to  the  counsel;  and,  sec- 
ond, as  possibly  tending  to  reconcile  the  con- 
flicting decisions  of  the  judges.  They  prob- 
ably led  the  Chancellor  to  say,  in  Reab  v.  McAl- 
ister,  that  he  considered  a  like  defense  perfectly 
just  and  equitable  when  the  plaintiff  has  no- 
tice of  it.  In  Ives  v.  Van  Epps,  22  Wend.,  157, 
the  point  was  raised;  but  it  was  not  thought 
necessary  to  decide  it.  I  there  said,  notice 
may  be  necessary;  but  added,  that  the  rejec- 
tion of  the  evidence  was  not  put  on  the  want 
of  it.  The  question  has  never  been  much 
thought  of,  so  far  as  I  can  discover,  nor  do  I 
find  it  has  ever  become  necessary  to  decide  it 
in  any  of  the  cases  where  it  has  been  mooted. 
In  no  English  case,  except  Basten  v.  Butter,  is 
the  idea  of  notice  suggested.  •  Other  decisions 
have  gone  forward  without  anv  attention  to  it. 
King  v.  Boston,  7  East,  481,  n.  a,  A.  D.  1789; 
Farnsworth  v.  Oarrard,  1  Camp.,  38,  A.  D. 
1807;  Okell  v.  Smith,  1  Stark.,  107,  A.  D.  1815; 
Poulton  v.  Lattimore,  9  Barn.  &  C.,  259,  A.  D. 
1829;  AUen  v.  Cameron,  3  Tyrwh.,  907;  8.  C., 

1  Cr.  &Mees.,  832,  A.  D.  1833;  Street  v.  Blay, 

2  B.  &  Ad.,  456,  A.  D.  1831,  recognizing  Cor- 
mack  v.  Gillis,  cited  in  7  East,  480,  481 ;  and  see 
Cousins  v.  Baddon,  1  Gale,  305.     These  cases 
belong  to  two  classes;  one  where  the  defense 
was  partial,  another  where  it  was  total.     The 
want  of  notice  was  equally  disregarded  in  both. 
Mr.  Leigh,  in  his  late  book  on  Nisi  Prws.Vol. 
L,  p.  79,  deduces  the  rule  from  Basten  v.  But- 
ter, in  these  words:  "  The  defendant  should 
(though  he  need  not)  give  notice  to  the  plaint- 
iff of  the  intended  defense;  for  otherwise  he 
may  have  ground  to  complain  of  surprise,  as 
he  may  only  come  prepared  to  prove  the  agree- 
ment for  the  specific  sum."     I   presume  he 
means  to  be  understood  as  saying  that  the  de- 
fendant may  or  *may  not  give  notice  at  [*8O 
his  pleasure;  but  if  he  gives  none,  the  court 
will  listen  more  readily  to  a  motion  for  a  new 
trial  on  the  ground  of  surprise.  That  any  judge 
or  writer  ever  intended  to  lay  the  rule  down  as 
one  of  pleading,  1  do  not  believe.     There  is  no 
color  in  precedent  or  principle  for  saying  that 
a  defense  striking  directly  at  the  whole  cause 
of  action  need  be  pleaded  in  an  action  of  as- 
sumpsit;  and  there  is  still  less  ground  for  say- 
ing that  a  partial  defense — matter  going  mere- 
ly to  mitigate  damages — should  be  pleaded.  A 
partial   defense  can   never,  according  to  our 
cases,  be  introduced  by  a  plea;  and  the  uni- 
versal rule  both  in  England  and  in  this  State 
is,  that  where  a  matter  cannot  be  pleaded,  it 
may  be  given  in  evidence.  Herkimer  Mfg.  and 
Hydr.  Co.  v.  Small,   21  Wend.,  273.  277;   Wil- 
marth  v.  Babcock,  2  Hill,  194, 190.  No  one  will 
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pretend  that  the  statute  of  special  notice  ap- 
plies; for  by  that  you  can  give  notice  of  such 
matter  only  as  may  be  pleaded.  W&marth  v. 
Babcock,  ut  supra.  The  matter  does  not  come 
in  as  a  set-off,  and  so  is  not  within  the  statute 
of  notice  with  respect,  to  that.  In  short,  I  am 
satisfied  that  to  require  notice  of  a  defense  by 
way  of  recoupment  in  any  case,  would  be  a  de- 
parture from  principle,  from  precedent,  and 
all  the  analogies  of  pleading,  The  truth  is,  as 
remarked  by  Mr.  J.  Bronson  in  Batterman  v. 
Pierce,  the  doctrine  of  recoupment  is  of  recent 
origin.  It  would  not  have  been  surprising, 
therefore,  after  the  remarks  in  Basten  v.  But- 
ter, had  some  judges  required  a  plea  or  notice. 
The  cases  fluctuated  for  some  time  both  in  En- 
gland and  this  State  on  the  question  whether 
the  doctrine  itself  should  be  received  into  the 
law.  About  as  much  has  been  said  on  the  point 
of  notice  in  one  country  as  in  the  other;  but 
not  enough  in  either  to  give  any  serious  coun- 
tenance to  the  idea  that  it  is  necessary. 

On  the  whole,  I  am  entirely  satisfied  that  the 
fact  of  the  plaintiff's  contract  having  been 
broken  as  to  time,  formed  a  good  ground  for 
claiming  damages  by  way  of  recoupment;  and 
that  the  defense  was  admissible  under  the  gen- 
eral issue.  The  judgment  of  the  C.  P.  affirm- 
ing that  of  the  justice  should  be  reversed. 

81*]  *Bronson, /.  Although  it  may  never 
have  been  directly  and  necessarily  decided  that 
the  defendant  must  give  notice  of  his  intention 
to  recoup  damages,  it  has  often  been  assumed 
by  the  courts  of  this  State  that  notice  must  be 
given;  and  such  appears  to  be  the  general 
opinion  of  the  profession.  Very  few  cases  have 
fallen  under  my  observation  where  the  defense 
was  attempted  without  a  notice. 

If  this  must  be  regarded  as  an  open  question, 
then,  upon  principle,  I  think  notice  should  be 
required.  The  defendant  often  has  an  election 
either  to  bring  a  cross  action  or  to  set  up  his 
claim  by  way  of  recouping  damages;  and  with- 
out a  notice  the  plaintiff  may  be  surprised  on 
the  trial  by  a  defense  which  he  is  wholly 
unprepared  to  meet.  There  can  be  no  hard- 
ship upon  the  defendant  in  requiring  him  to 
give  notice,  while  a  different  rule  would  be 
likely  to  work  injustice.  I  am  aware  that  no- 
tice is  not  necessary  where  the  defense  goes  to 
the  whole  consideration  of  the  promise  on 
which  the  plaintiff  sues.  Such  a  defense  shows 
that  the  plantiff  has  no  cause  of  action,  and  is 
fairly  covered  by  the  plea  of  non  assumpsit. 
But  it  is  not  so  where,  as  in  this  case,  the  de- 
fense admits  that  the  plaintiff  has  a  right  to 
sue  and  seeks  to  recoup  damages  on  the  ground 
that  the  plaintiff  has  failed  to  perform  some 
stipulation  in  the  contract  which  was  obliga- 
tory upon  him.  In  such  a  case  notice  should 
be  given. (a) 

But  the  defense  seems  to  have  been  rejected 
on  the  ground  that  it  was  not,  in  its  own  nat- 
ure, admissible.  The  want  of  notice  was  not 
mentioned  in  the  court  below.  On  this  ground 
I  agree  that  the  judgment  should  be  reversed. 

(a)  As  to  this  distinction  between  a  partial  and  a 
total  failure  of  a  consideration,  see  People  v.  Niag- 
ara C.  P.,  12  Wend.,  246.  247;  Spalding  v.  Vander- 
cook,  2  Id.,  431 :  Burton  v.  Stewart,  3  Id.,  238 :  Sill  v. 
Rood,  15  Johns.,  230,  231.  and  cases  cited  in  n.  a ; 
Chit.  Cont.,  460,  Am.  ed.  of  1839. 
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Nelson,  Ch.  J. ,  concurred  in  this  view  of 
the  question. 
Judgment  reversed,  (ft) 

Recoupment— Partial  defense— Notice.  Cited  in— 
5  Hill,  75 :  7  Hill,  56;  4  Denio.  232 ;  H.  &  D.,  357;  2  N 
Y..158;  11N.  Y..351:  25  N.  Y.,309;  45N.Y..566;  2 
Barb.,  330 ;  6  Barb.,  391  ;  31  Barb.,  539 ;  6  How.  Pr., 
435;  10  How.  Pr.,  71;  Edm..  125;  Abb.  Adm..  30,  31; 
2  Sawy.,  549 ;  47  Am.  Dec.,  252. 

Verdict  in  excess  of  amount  claimed— Remission  of 
excess  and  judgment  for  residue.  Cited  in— 3Denio,320; 
36  Super.,  543. 

Special  contract  for  work  and  labor— Breach  of— 
Waiver  of  damages.  Distinguished— 80  N.  Y.,  362. 

Cited  in-17  Abb.  Pr.,  338 ;  3  Daly,  471.  475 ;  26  Cal., 
308. 

Vested  right  of  action— How  may  be  lost  or  de- 
stroyed. Cited  in— 5  N.  Y.,  544 ;  55  Am.  Dec.,  373. 

(b)  See  Mayor,  etc.,  of  the  City  of  Albany  v.Trow- 
bridge,  ante,  p.  71,  and  Van  Epps  v.  Harrison,  ante, 
p.  63. 


*PIERCEET  AL.  V.  KEARNEY.     [*82 

Witnesses — Competency  of— Suit  against  One  on 
Joint  Undertaking — Whether  a  Bar  to  Suit 
against  all — Merger. 

Where  the  dispute  is  whether  the  defendant  ever 
contracted  the  debt  for  which  the  suit  is  brought, 
one  claiming'  to  be  a  co-contractor  with  him  is  not  a 
competent  witness  for  the  plaintiff.  Per  Nelson, 

(    /' .     ./  . 

In  an  action  brought  to  charge  the  defendant  with 
a  debt  incurred  by  the  Rossie  Galena  Company,  on 
the  ground  that  he  was  a  stockholder  and.theref  ore, 
liable  jointly  and  severally  with  the  other  stock- 
holders under  the  9th  and  10th  sections  of  the  char- 
ter, Laws  of  1837,  pp.  445, 446;  held,  that  the  plaintiff 
couid  not  prove  the  defendant's  alleged  relation  to 
the  company  by  one  who  was  himself  liable  as  a 
stockholder,  but  that  the  latter  was  incompetent  on 
the  ground  of  interest.  Cowen.  J.,  dissented. 

The  doctrine  of  Marquand  v.  Webb,  16  Johns.,  89, 
reconsidered  and  applied.  Various  other  cases  re- 
lating to  the  same  doctrine,  cited  and  commented 
on.  Per  Nelson,  Ch.  J.,  and  Cowen,  J. 

If  a  creditor  sue  one  of  several  co-contractors 
upon  a  joint  undertaking  and  recover  judgment, 
this  will  bar  a  new  suit  against  all ;  for  the  original 
security,  and  consequently  the  remedy  upon  it,  is 
merged  in  the  judgment.  Per  Nelson,  Ch.  J. 

Otherwise,  if  the  creditor  fail  in  his  suit,  and  no 
judgment  be  recovered  by  him.  Per  Nelson.  Ch. 
J.;  Cowen,  J.,  contra. 

Citations— 16  Johns.,  89 ;  5  Barn.  &  C.,  385 ;  9  Id.,  646; 

1  Phil.  Ev.,  68, 75.  n.  t,  Am.  ed.,  1839 ;    1  Johns.,  289 ; 
21  Wend..  136, 139,  397,  399-404 ;  18  Johns.,  459,  478  ;  4 
Johns.Ch.,566;  13  Mass.,148;  13  Serg.&  R.,  288;  4  Taunt., 
752;  12  Moore,  55,  219 ;  3  Camp.,  317;  1  Stark.  Ev.,  108; 
5th  Am.  ed.:  1  Phil.  Ev.,  59,  60,  Cow,  &  H.  ed.;  Phil.  & 
Amos,  84, 124;  2  Wend.,  527;  1  Hill,  356;  3  Moore  &  P., 
273:  6  Bing.,  181 ;  1  Str.,  35;  5  Maule  &  S.,  71;  8  Dowl.  & 
R.,  142, 145:  8  Taunt.,  139, 140:  24  Wend.,  465, 470;  3  H  ill, 
577,  579;  Peake,jy.  P.,  84,  174;  4  Maule  &  S.,  475.  484  ; 

2  Stark.,  414  ;  1  Esp.,  103;  5  Wend.,  240;  1  Bradf .,  8, 10; 
1  Wms.  Ex.,  812 ;  4  B.  &  Adol.,  760 ;  2  Serg.  &  R.,  280  ; 
1  Pet.  C.  C.,  301 ;    1  Watts.  126, 127  ;  6  Cr..  253 ;   Abb. 
Ship.,  80-84,  Bost.  ed.,  1829 ;  2  Dessaus.,  1,  4,  5 ;  3 
Wend..  380. 

DEBT,  tried  at  the  St.  Lawrence  Circuit  in 
February,  1842,  before  Willard,  C.  Judge. 
The  action  was  brought  to  charge  the  defend- 
ant as  a  stockholder  of  the  Rossie  Galena  Com- 
pany, for  a  demand  contracted  by  the  company. 
The  charter  provides,  that  "  The  stockholders 
of  the  said  corporation  shall  be  jointly  and  sev- 
erally personally  liable  for  the  payment  of  all 
debts  or  demands  contracted  by  the  said  cor- 
poration;" but  before  suing  a  stockholder,  the 
creditor  must  first  obtain  a  judgment  against 
the  company  upon  the  demand,  and  have  an 
execution  returned  unsatisfied  in  whole  or  in 
part.  Stat.  1837,  p.  446.  sees.  9,  10.  The  suit 
was  founded  on  a  promissory  note  made  by 
the  company  for  $150,  dated  April  10,  1839, 
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and  payable  three  months  thereafter.  The 
plaintiffs  had  sued  the  company  on  the  note  be- 
fore the  0.  P.  of  St.  Lawrence  Co.,  and  in  De- 
cember, 1839,  recovered  judgment,  after  which 
execution  was  issued,  and  returned  unsatisfied. 
83*]  *On  the  trial  of  the  present  action,  John 
J.  Gilbert,  who  was  president  of  the  company, 
and  as  such  signed  the  note  in  question,  was 
offered  as  a  witness  for  the  plaintiffs,  and  ob 
jected  to  on  the  ground  that  he  was  a  stock- 
holder of  the  company  and,  therefore,  as  the 
defendant  contended,  interested  in  the  event 
of  the  suit.  The  circuit  judge  overruled  the 
objection,  and  Gilbert  then  testified  to  facts 
tending  to  prove  that  the  defendant  had  been 
a  stockholder  from  1837  until  1842.  The  cir- 
cuit judge  further  decided, among  other  things, 
that  the  plaintiffs  were  entitled  to  recover  the 
costs  adjudged  against  the  company  in  the  suit 
brought  in  the  C.  P.  A  verdict  was  rendered  for 
the  plaintiffs  of  $200.21,  and  the  defendant  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  N.  Hill.  Jr.,  for  the  defendant,  said 
the  question  as  the  right  of  recovering  the  costs 
of  the  suit  in  the  C.  P.,  was  settled  against  the 
plaintiff  in  Bailey  v.  Bancker,  3  Hill,  188.  He 
also  insisted  that  the  circuit  judge  erred  in  ad- 
mitting Gilbert  as  a  witness.  On  this  point 
he  relied  principally  upon  Marquand  v.  Webb, 
16  Johns.,  89;  citing,  also.  Slate  v.  Penman,  2 
Des.  Eq.,  1,  4,  5  ;  Ripley  v.  Thompson,  12 
Moore,  55. 

Mr.  A.  B.  James,  contra,  admitted  that  the 
case  of  Bailey  v.  Bancker,  was  against  him  as 
to  the  costs  of  the  suit  in  the  C.  P. ;  but  for 
these  a  remittitur  might  be  entered,  and  the  ver- 
dict stand  for  the  residue.  As  to  the  question 
of  Gilbert's  competency,  he  cited  and  com- 
mented on  1  Phil.  Ev.,  60;  Blackett  v.  Weir,  5 
Barn.  &  C.,  385;  Hall  v.Ourzon,  9  Barn.  <&  C., 
646;  Gregory?.  Dodge,  14  Wend.,  604. 

Nelson,  Ch.  J.  It  is  not  to  be  denied  that 
the  main  question  in  this  case  was  directly  de- 
cided against  the  plaintiffs  in  Marquand  v. 
Webb,  16  Johns., 89;  and  unless  we  are  prepared 
to  overrule  the  principle  then  deliberately  set- 
tled, a  new  trial  must  be  granted.  Mr.  J.  Spen- 
84*]  cer,  who  delivered  *the  opinion  of  the 
court  in  the  case  cited,  remarked  that  the  point 
was  not  free  from  difficulty , but  that  after  exam 
ining  all  the  cases  cited  in  argument,  and  sev- 
eral others,  he  was  of  opinion  the  witness  was 
incompetent,  on  the  ground  that  he  was  called 
to  prove  a  fact  which  he  had  a  direct  interest 
to  establish  against  the  defendant.  The  inquiry 
was,  he  observed,  whether  the  defendant  was 
part  owner  of  the  vessel  and,  as  such,  charge 
able  in  the  first  instance  with  the  plaintiff's 
whole  demand  for  repairs,  as  he  had  omitted 
to  plead  in  abatement  that  there  were  other 
joint  owners  who  ought  to  have  been  made  co- 
defendants.  He  added:  "The  witness  con- 
fessed,on  his  wire  dire,  that  he  was  part  owner, 
etc. ;  he  was  then  sworn  in  chief,  to  prove  that 
the  defendant  was  also  part  owner  of  the  same 
vessel.  He  was  undoubtedly  interested  to  ren- 
der the  burden  upon  himself  as  light  as  possi- 
ble; and  to  throw  it  on  the  defendant,  in  part. 
It  is  true,  the  witness  was  liable  to  contribu- 
tion, but  the  defendant  could  never  controvert 
afterwards,  with  the  witness,  in  case  he  sued 
him  for  contribution,  that  he  was  not  a  part 
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owner  of  the  vessel.  He  could  not  take  the 
ground  that  a  verdict  had  been  recovered 
against  him,  by  the  present  plaintiffs,  wrong- 
fully. The  very  basis  of  a  suit  to  be  brought 
by  him  for  contribution,  must  be,  that  he  was 
a  part  owner.  Upon  any  other  principle,  he 
would  be  remediless.  The  recovery  in  this  case 
would  be  evidence  of  the  amount  he  was  com- 
pelled to  pay.  The  witness  being,  confessedly, 
by  his  own  admissions  on  the  wire  dire,  a  part 
owner  would  be  answerable  in  contribution, 
and  his  interest  in  making  the  defendant  be- 
low an  owner,  was  promoted  by  increasing  the 
number  of  those  chargeable,  and  thereby  mit- 
igating his  own  loss." 

In  Blackett  v.  Weir,  5  Barn.  &  C.,  385;  Hall 
v.  Curzon,  9  Id.,  646,  and  several  subsequent 
cases  following  these  in  the  K.  B.,  the  witness 
was  objected  to  on  the  same  ground  taken  in 
Marquand  v.  Webb  ;  but  the  court  decided  he 
was  competent.  The  only  answer  there  given 
to  the  doctrine  of  Marquand  v.  Webb,  was,  that 
the  defendant  in  a  suit  against  the  witness  at 
law,  or  at  least  in  equity,  might  recover  over 
the  amount  of  the  judgment,  provided  he  could 
prove  *that  he  was  not  a  co  contractor  and  [*85 
that  the  witness  was  in  truth  liable  for  the 
whole  demand;  and  therefore,  the  latter  gained 
nothing  by  bringing  in  another  party  to  con- 
tribute. That  Mr.  J.  Spencer  denied,  and  I 
think,  for  reasons  altogether  unanswerable. 

Ch.  J  Abbott  did  not  rely  upon  this  ground 
in  Blackett  v.  Weir,  but  felt  controlled  by  the 
well  settled  rule  in  respect  to  joint  trespassers, 
where,  in  an  action  against  one,  a  co- trespasser 
may  be  called  by  the  plaintiff  to  prove  the 
commission  of  the  wrong,  though  the  recovery 
would  be  a  conclusive  bar  to  an  action  against 
the  witness.  I  confess,  so  far  as  this  reason 
goes,  it  seems  to  lead  to  the  rejection,  rather 
than  the  admission  of  the  witness  ;  for  if  the 
effect  of  a  recovery  would  be  to  discharge  the 
witness  from  all  liability  (and  such  is  admitted 
to  be  the  English  rule),  he  must  be  directly  in- 
terested in  bringing  about  the  recovery.  With- 
out this,  he  would  remain  liable  in  damages  to 
the  full  extent  of  the  trespass.  1  Phil.  Ev., 
68,  n.  4,  Am.  ed.  of  1839.  The  same  reason 
for  excluding  a  co  trespasser  does  not  exist 
here,  as  the  recovery  and  judgment  constitute 
no  bar  to  another  action  against  the  witness 
until  after  satisfaction.  Livingston  v.  Bishop, 
1  Johns.,  289. 

Mr.  J.  Cowen,  in  Collins  v.  Ellis.  21  Wend., 
397,  401,  suggests  another  reason  in  favor  of 
the  competency  of  a  co  debtor,  viz.  :  "  that  a 
recovery  one  way  or  the  other  would  discharge 
the  witness  both  at  law  and  in  equity,  Rob- 
ertson v.  Smith,  18  Johns.,  459;  Penny  v.  Mar 
tin,  4  Johns.  Ch.,  566,  which  would  throw  his 
technical  interest  against  the  party  calling  him; 
for  by  defeating  the  action,  the  witness  would 
escape  both  present  conlribution,  and  all  fut- 
ure liability."  This  reason,  if  admitted,  can 
only  apply  to  the  case  of  a  suit  against  one  of 
several  co-debtors  upon  a  joint  undertaking. 
For  if  the  witness  were  a  several  as  well  as  a 
joint  debtor,  he  would  still  remain  liable  to  the 
plaintiff  in  a  separate  action,  though  his  co- 
debtor  had  succeeded.  I  apprehend,  however, 
that  the  reason  will  be  found  insufficient  even 
in  respect  to  the  case  of  a  joint  undertaking. 
The  ground  on  which  a  recovery  in  a  separate 
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suit  against  the  co-debtor  has  been  declared  a 
86*]  bar  *to  a  new  suit,  is  technical,  viz.  : 
because  the  judgment  changes  the  form  of  the 
security.  The  original  security  and,  conse- 
quently, the  remedy  upon  it,  becomes  merged 
and  extinguished  by  the  higher  security  ob- 
tained through  the  judgment;  just  as  would  a 
promissory  note,  by  taking  a  sealed  obligation 
for  the  same.  Booertson  v.  Smith,  18  Johns., 
459;  Ward  v.  Johnson,  13  Mass.,  148;  Downey 
v.  Bk.,  13  Serg.  &  R.,  388.  The  effect  of  the 
recovery,  as  it  respects  the  further  remedy 
against  all  the  parties,  does  not  turn  upon  the 
inquiry  whether  the  merits  of  the  claim  have 
been  determined,  and  so  are  resjudicata;  but 
upon  the  fact  that,  by  proceeding  to  judgment 
against  one,  the  plaintiff  has  elected  to  change 
the  nature  of  his  security.  If,  therefore,  the 
plaintiff  do  not  succeed  for  any  reason,  so  that 
no  judgment  is  obtained,  the  whole  foundation 
of  the  defense  to  a  new  suit  against  all  the  par- 
ties fails;  for  it  is  not  then  in  the  power  of  the 
latter,  or  any  of  them,  to  set  up  a  verdict  or 
judgment  in  a  suit  between  them  and  the 
plaintiff  in  which  the  merits  have  been  tried  ; 
because  no  such  suit  has  been  brought.  Nor 
can  they  plead  a  judgment  against  one, by  way 
of  showing  the  original  liability  extinguished; 
because  no  such  judgment  has  been  obtained. 
The  case  of  York  v.  Blott,  5  Maule  &  8.,  71, 
proceeded  upon  the  ground  that  a  new  action 
may  be  sustained  against  all  the  debtors,  not- 
withstanding the  plaintiff  has  failed  in  a  suit 
against  one:  and  thus  far,  perhaps,  it  may  be 
regarded  as  an  authority  applicable  to  the 
point  now  under  consideration,  though  I  do 
not  assent  to  the  decision  there  made  upon  the 
principal  question. 

But,  returning  again  to  the  case  of  Marquand 
v.  Webb,  I  may  refer  to  Brown  v.  Brown,  4 
Taunt.,  752;  Ripleyv.  Thompson.  12  Moore, 
55;  Taylor  v.  Cohens,  Id.,  219,  and  M' Brain  v. 
Fortune,  3  Camp.,  317,  as  authorities  affirming 
the  same  doctrine,  and  for  the  like  reasons.  1 
Phil.  Ev.,  75,  Am.  ed.  of  1839  ;  1  Stark.  Ev., 
108,  5th  Am.  ed.  These  reasons  are,  in  short, 
that  the  witness,  being  prima  facie  liable  for 
the  whole  debt,  is  called  for  the  purpose  of 
bringing  in  another  to  share  in  that  liability  ; 
whereas,  for  aught  that  appears,  without  his 
87*]  testimony  the  plaintiff  would  fail  and 
the  whole  liability  devolve  upon  the  witness. 
And  there  is  this  further  reason  in  the  case  of 
a  joint  demand,  viz. :  that  the  recovery  would 
extinguish  the  original  liability,  and  cut  down 
that  of  the  witness  to  a  simple  claim  of  con- 
tribution. 

It  is  said  that  in  the  case  of  a  several  as  well 
as  a  joint  demand,  if  the  action  fail,  the  wit- 
ness is  still  liable  for  the  whole  in  a  new  suit 
by  the  plaintiff;  and  that  the  witness'  interest 
is  balanced,  because,  in  such  event,  he  may 
compel  the  defendant  to  contribute.  But  this 
assumes  the  whole  case.  The  defendant's  po- 
sition here  is,  that  he  is  not  liable  at  all  ;  that 
he  is  not  a  stockholder,  and  never  stood  in  a 
condition  to  be  rendered  liable,  either  alone  or 
with  others,  for  the  debts  of  the  company. 
How  then  can  it  be  said  or  assumed  that  he 
would  be  holden  to  contribute  to  the  witness? 
The  argument  takes  for  granted  the  very  fact 
which  the  defendant  disputes,  and  which  the 
witness  is  called  to  prove. 


The  truth  is,  the  only  answer  to  the  ground 
taken  in  Marquand  v.  Webb,  is  that  given  by 
the  K.  B.  in  the  cases  already  cited,  and  the 
one  suggested  by  Mr.  J.  Cowen,  in  Collins  v. 
Ellis.  The  former  was  denied  by  Mr.  J.  Spen- 
cer,'and  the  latter  I  cannot  but  think,  with  def- 
erence, equally  fails  to  remove  the  objection. 

The  other  points  discussed  on  the  argument 
I  believe  are  all  disposed  of  by  the  two  cases 
heretofore  decided  relating  to  this  same  charter. 

Cowen,  J.  Gilbert  was  offered  as  a  witness 
for  the  plaintiff,  without  stating  what  it  was 
intended  to  prove  by  him.  Having  signed  the 
note  as  president,  it  is  inferable  that  he  was 
then  a  stockholder.  But  I  think  no  founda- 
tion was  laid  for  the  objection,  inasmuch  as- 
the  witness  was  not  avowedly  called  to  show 
Kearney  an  original  subscriber  for  stock. 
Prima  facie  every  man  whose  name  is  not  on 
the  record  is  a  disinterested  witness,  and,  to- 
overcome  the  presumption,  enough  must  be 
shown  to  indicate  that  he  has  an  interest  in- 
clining him  to  favor  the  party  who  calls  him. 
It  does  not  necessarily  follow  that  Gilbert  bad 
*such  an  interest  because  he  was  a  stock-  [*88- 
holder.  It  did  not  appear  at  any  stage  of  the 
cause  that  Kearney  was  an  original  subscriber. 
If  he  purchased  stock  of  another  man,  it  was 
immaterial  to  the  witness  whether  it  remained 
in  the  name  of  the  transferrer  or  transferee. 
Either  would  be  liable  to  contribution  for  the 
relief  of  the  witness  in  exactly  the  same  ratio. 
We  must  take  it  that  the  transferrer  was  as  able 
to  contribute  as  the  defendant  himself,  for  no 
question  was  made  of  this.  The  objection 
was  based  on  the  naked  fact  that  the  witness 
was  a  stockholder,  leaving  it  to  be  implied 
that  Kearney  purchased  his  stock  of  another  ; 
at  least  leaving  it  equal  whether  he  had  or  had 
not  done  so. 

But,  independently  of  this  particular  view, 
it  is  perfectly  well  settled,  and  was  never 
doubted  as  a  general  rule,  that,  where  the  cred- 
itor proceeds  against  one  of  several  debtors,  he 
may  call  either  of  the  others  as  a  witness  for 
him;  1  Phil.  Ev.,  60,  Cowen  &H.  ed;  Phil.  & 
Amos,  124;  although  he  would  not  be  a  com- 
petent witness  for  the  defendant.  1  Phil.  Ev., 
59,  Cowen  &  H.  ed. ;  Phil.  &  Amos,  84;  Bag- 
ley  v.  Osborn,  2  Wend.,  527;  Lefferts  v.  De- 
Mott,  21  Wend.,  136;  Curtis  v.  Monteith,  1  Hill. 
356;  Hall  v.  Biz,  3  Moore  &  P.,  273;  8.  C.,  6 
Bing..  181.  It  is  only  when  the  plaintiff  offera 
the  witness  to  show  the  connection  between 
him  and  the  defendant  that  he  was  ever  ob- 
jected to;  and  Gilbert  not  having  been  called 
and  proposed  as  a  witness  for  that  object,  there 
would  seem  to  be  no  question  in  the  case.  If 
the  plaintiff  succeeded,  the  witness  would  be 
liable  as  a  contributor,  not  only  for  the  dam- 
ages recovered,  but  also  for  the  costs.  He  was, 
therefore,  interested  to  testify  in  favor  of  the 
defendant;  and  it  follows  that  he  was  compe- 
tent for  the  plaintiff,  unless  we  are  prepared  to- 
adopt  the  legal  solecism  that  a  witness  is  ren- 
dered incompetent  by  having  an  interest  op- 
posed to  the  party  calling  him. 

I  am,  moreover,  of  the  opinion  that,  had 
Gilbert  been  called  for  the  avowed  purpose  of 
showing  that  the  defendant  was  an  original 
subscriber  for  the  stock,  he  would  have  been 
competent.  This  depends  on  the  answer  due 
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to  the  question  whether  a  witness  may  be 
called  by  the  creditor  to  show  that  the  defend- 
89*J  ant  *is  a  joint  or  several  debtor  with  the 
witness.  It  is,  as  I  remarked,  only  in  such  a 
case  that  the  question  has  ever  been  raised.  It 
has  been  contended  that,  though  a  witness 
generally,  yet  being  admitted  to  be  a  debtor, 
and  being  offered  for  the  purpose  of  fixing  his 
own  debt  upon  another,  at  least  a  part  of  his 
debt,  there  is,  quoad  hoc,  a  counterbalance 
which  turns  his  interest  in  favor  of  the  plaint- 
iff and  against  the  defendant.  To  this  propo 
sition  I  cannot  assent. 

I  propose  to  consider  it  first  upon  authority. 
In  Lockart  v.  Graham,  1  Str.,  35,  there  being 
three  obligors,  the  action  was  brought  against 
one  of  them  only.  The  plaintiff  offered  an- 
other obligor  to  prove  the  execution  of  the 
bond  by  the  defendant.  Being  objected  to,  he 
was  received  at  Nisi  Prius  by  the  Chief  Justice; 
and  the  decision  was  approved  of  after  a  case 
made  and  after  conference  with  two  other  jus- 
tices. This  case  was  in  the  C.  B.  and  decided 
in  the  year  1763.  The  question  seems  not  to 
have  been  seriously  started  again  till  1816,  in 
York\.  Blott,  5  Maule  &  S.,  71,-  which  arose 
in  the  K.  B.  The  action  was  on  a  promissory 
note  and  was  brought  against  the  defendant 
alone,  who,  on  its  production,  appeared  to 
have  been  a  joint  maker  with  T.  S.  The  lat- 
ter being  offered  by  the  plaintiff  to  prove  the 
signatures  of  both,  he  was  objected  to  by  rea- 
son of  the  interest  he  had  to  cast  the  liability 
on  the  defendant  and  discharge  himself;  but 
he  was  received.  On  a  motion  for  a  new  trial 
the  case  of  Lockart  v.  Graham  was  approved; 
and,  on  the  authority  of  that  case,  as  well  as 
the  reason  of  the  thing,  the  witness  being 
obliged  to  contribute,  and  so  standing  at  least 
indifferent — perhaps  ultimately  liable  for  the 
whole  debt,  if  the  plaintiffs  had  failed  in  their 
action — the  court  held  that  he  was  properly  re- 
ceived. In  1826  the  question  was  again  raised. 
Blackett  v.  Weir,  8  Dowl.  &  R,  142;  8.  C.,  5 
Barn.  &  C.,  385.  The  action  was  for  goods 
sold,  against  one  of  several  partners.  One  Gil- 
son  was  offered  by  the  plaintiff  to  prove  that 
the  defendant  was  a  partner  with  others  to 
whom  the  sale  was  made,  and  admitted  on  his 
wire  dire  that  he  was  himself  also  a  partner. 
He  was  received.  On  motion  for  a  new  trial, 
Brown  v.  Brown,  4  Taunt.,  752,  and  Mant  v. 
9O*]  Mainwaring,  *8  Taunt.,  139.  were  cited, 
where  a  copartner  on  the  record,  who  had  suf- 
fered judgment  by  default,  was  held  incompe- 
tent for  the  plaintiff.  But  the  court  distin- 
guished these  cases,  saying  the  rejection  was 
on  the  ground  that  the  witness  was  a  party,  and 
they  adhered  to  the  cases  from  1  Strange  and  5 
Manle  &  S.  Abbott.  Ch.  J.,  adverted  to  the 
well  settled  doctrine  as  to  joint  trespassers. 
He  said:  ''Nothing  can  be  more  familiar  to 
the  experience  of  us  all,  than  a  person  who  has 
committed  a  trespass  being  examined  as  a  wit- 
ness to  prove  that  he  acted  under  the  command 
and  authority  of  the  defendant.  If  a  ioint 
trespasser  may  be  a  competent  witness,  surely 
a  joint  contractor  may  be:  and  indeed  a  for- 
tiori would  be;  for  in  the  former  case,  as  there 
is  no  contribution  in  actions  of  tort,  a  verdict 
for  the  plain!  i IT  would  relieve  the  witness  from 
liability,  whereas  in  the  latter,  as  there  is  con- 
tribution, such  a  verdict  would  impose  a  li 
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ability  upon  him."  8  Dowl.  &  R,  145.  Bay- 
ley  and  Holroyd,  JJ.,  thought,  if  the  witness 
wrongfully  and  falsely  charged  the  defendant 
by  swearing  to  a  partnership  when  there  was 
none,  he  would  be  liable  to  answer  the  injury 
in  an  action,  or  at  least  by  bill  in  equity.  The 
same  question  was  again  raised  \nHall  v.  Cur- 
zon,  9  Barn.  &  C.,  646,  and  decided  the  same 
way;  Ld.  Tenterden,  Ch.  J.,  again  adverting 
to  the  principle  which  prevails  in  cases  of  tort. 
That  the  same  principle  is  perfectly  settled 
with  us,  and  that  its  influence  is  at  least  no- 
greater  against  the  competency  of  the  witness 
in  the  case  of  contracts  than  of  torts,  I  had 
occasion  to  insist  at  large  in  the  late  cases  of 
Collins  v.  Ellis,  21  Wend.,  399-404;  Dudley  v. 
Bolles,  24  Wend.,  465,  and  Cutter  v.  Rathbun, 
3  Hill,  577.  Ld.  Tenterden  thought,  as  we 
have  seen,  with  great  justness,  that  the  reason 
for  exclusion  is  not  near  so  strong  in  the  case 
of  contracts  as  of  torts. 

Again;  suppose  the  subscription  of  Kearney, 
the  present  defendant,  had  been  proved  by  an 
indifferent  witness,  and  Gilbert  had  been  called 
by  Kearney  to  disprove  it;  all  the  books  agree 
that  he  would  have  been  incompetent,  because 
liable  to  contribute  both  to  the  damages  and 
costs  of  the  plaintiff's  recovery.  This  very 
point  was  resolved  in  Goodacre  v.  Breame, 
Peake,  *N.  P.  Cas.,  174.  The  action  was  [*91 
for  goods  sold,  against  one  of  several  partners. 
A  prima  facie  case  being  made  out  against  all, 
William  Breame,  a  partner  not  sued,  was 
called  to  show  that  the  particular  goods  in 
question  were  bought  by  the  defendant,  as  the 
witness'  servant,  on  individual  account.  The 
witness  was  held  to  be  incompetent,  because, 
"by  discharging  the  present  defendant  he 
benefits  himself,  as  he  will  be  liable  to  pay  a 
share  of  the  costs  by  the  plaintiff."  This  case 
was  cited  and  approved  in  Hall  v.  Rix,  supra, 
A.  D.  1829.  We  are  called  on  to  decide  that 
if  the  witness  be  offered  by  the  plaintiff  to 
prove  a  partnership,  he  is  incompetent,  be- 
cause he  will  benefit  himself,  while  the  case 
cited  holds  that  he  is  incompetent  to  disprove 
a  partnership  for  the  same  reason;  in  other 
words,  his  interest  in  favor  of  the  plaintiff  de- 
prives him  of  the  witness,  while  the  interest 
of  the  same  witness  in  favor  of  the  defendant, 
at  the  same  time  deprives  the  latter  of  his  tes- 
timony. This  gross  absurdity  was  adverted  to 
by  Bayley,  J.,  in  Hudson  v.  Robinson.  4  Maule 
&  S.,  475,  484.  In  that  case  the  defendant  had 
pleaded  the  non-joinder  of  Angus  &  Brown  in 
abatement;  and  the  plain  tiffs  offered  Angus  to 
prove  that  he  was  not  a  partner.  He  was  held 
admissible,  as  he  stood  indifferent  at  least,  and 
in  one  view  his  interest  was  in  favor  of  the  de- 
fendant. Bayley,  J.,  said:  "Angus  would 
not,  perhaps,  have  been  a  competent  witness 
for  the  defendant,  because  he  would  have  had 
an  interest  in  defeating  the  suit.  It  would  be 
singular,  therefore,  if  he  were  also  an  incom- 
petent witness  for  the  plaintiffs;  for  then  he 
must  be  interested  both  ways."  The  subse- 
quent case  of  Cotatham  v.  Goldney,  2  Stark.  ,414. 
presented  the  same  question,  which  was  de- 
cided the  same  way.  And  on  the  argument 
of  lilnckett  v.  Weir,  as  reported  in  8  Dowl.  & 
R,  Littledale,  ./.,  said  the  case  in 2 Stark,  was 
in  point  for  the  plaintiff.  On  a  similar  issue 
in  Young  v.  Bairner,  1  Esp.,  108,  where  the 
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question  was  on  a  plea  in  abatement  averring 
the  non- joinder  of  certain  part  owners  of  a  ship, 
the  defendant  called  one  Whytock,  named  in 
the  plea  as  not  joined,  to  show  that  he  was  a 
part  owner.  It  was  urged  that  Whytock  was 
called  to  charge  himself;  butLd.  Kenyon  held 
•92*]  *otherwise;  "  for  being  part  owner,  he 
was  liable  for  his  share  of  the  debt  for  which 
the  action  was  brought,  and  the  object  of  his 
testimony  was  to  defeat  an  action  brought  to 
recover  a  demand,  to  which,  if  recovered,  he 
was  bound  to  contribute."  Would  Ld.  Ken- 
yon  have  said,  if  the  witness  had  been  called 
by  the  other  side  to  sustain  the  demand,  by 
showing  the  opposite  fact,  that  he  was  not 
•competent  because  interested  to  sustain  it? 
Would  any  court  with  their  eyes  open  hold 
that  a  witness  is  interested  in  favor  of  the 
plaintiff,  and  not  interested  in  his  favor,  for 
the  same  reason  and  at  the  same  time.  Young 
v.  Bairner  was  confirmed  on  motion  for  a  new 
trial,  so  far  as  it  related  to  the  point  I  have 
mentioned,  though  a  new  trial  was  granted  on 
the  ground  that  the  defendant  had  offered  to 
release  Whytock. 

Where  the  demand  is  several  and  not  joint, 
as  in  the  case  at  bar,  the  rule  that  an  interest 
depending  on  a  contingent  benefit  does  not  dis 
qualify  a  witness  has  been  applied.  We  acted 
upon  it  in  Dudley  v.  Bolles,  24  Wend.,  470, 
where  several  cases  are  cited  which  went  on  the 
same  principle.  Though  the  witness  fixes  his 
own  debt  on  another,  it  does  not  follow  that  it 
will  be  collected.  The  creditor  may  think  it 
for  his  interest  to  take  no  execution  in  the  first 
suit,  but,  stopping  with  the  judgment,  bring 
an  action  against  the  witness.  With  us  this 
may  be  done  in  cases  of  tort,  as  to  which  a 
judgment  against  one  joint  wrong-doer  is  not, 
per  se,  a  bar  to  an  action  against  another.  In 
all  cases  of  several  liability,  the  debtors  or 
wrong-doers  are  collateral  sureties  each  for  the 
other,  and  may  be  sued  consecutively.  A  rule 
that  one  collateral  surety  is  interested  in  up- 
holding instead  of  defeating  the  claim  against 
the  other,  must,  in  a  great  majority  of  in- 
stances, violate  the  truth  and  justice  of  the 
case. 

Where  the  demand  is  against  joint  debtors, 
there  is,  I  think,  another  and  conclusive  rea- 
son which  turns  the  interest  of  the  witness  in 
favor  of  the  defendant,  and  renders  him  the 
best  possible  witness  for  the  plaintiff.  If  he 
can,  by  his  testimony,  defeat  the  plaintiff's  re- 
covery, and  bring  about  a  verdict  and  judg 
ment  for  the  defendant,  such  recovery  will 
iJ3*]  inure  as  a  perpetual  *bar  to  any  future 
action  or  bill  in  equity  against  him  as  well  as 
the  defendant;  and  consequently  save  him  from 
all  liability  to  contribute.  Robertson  v.  Smith, 
18  Johns.,  478;  Penny  v.  Martin,  4  Johns.  Ch., 
566.  A  verdict  and  judgment  for,  as  well  as 
against  the  defendant,  works  a  perpetual  mer- 
ger and  extinguishment  as  to  him.  McGuinty 
v.  Ilerrick,  5  Wend.,  240.  It  was  said  by  the 
Supreme  Court  of  Iowa,  in  Levy  v.  McCraney, 
1  Bradf.,  8,  10. that  "A  verdict  for  the  defend- 
ant on  the  merits  is  of  the  same  effect  in  this 
respect;  i.  e.,  for  the  purpose  of  a  bar, as  a  ver- 
dict for  the  plaintiff  after  it  has  been  paid  off 
and  satisfied."  It  is  contended,  however,  that 
it  does  not  per  se  bar  an  action  against  the  wit- 
ness. That  I  do  not  admit.  Though  not  a 


nominal,  he  is  a  real  party,  or  at  least  a  privy, 
and  in  either  view  may  claim  that  the  debt  is 
resjudicata  as  to  himself.  But  I  do  not  propose 
to  insist  on  this  at  large,  because  it  is  not  nec- 
essary. It  is  enough  for  my  purpose  that  one 
of  the  two  joint  debtors  is  released.  This  be- 
ing so,  the  doctrine  is  as  old  as  Littleton,  that 
the  whole  debt  is  gone.  And  it  is  the  same 
whether  the  release  be  by  deed  or  operation  of 
law.  "Thus,  if  several  obligors  be  bound  joint- 
ly, and  the  obligee  constitute  one  of  them  his 
executor,  it  is  an  extinguishment  at  law  and  a 
release  to  them  all."  2  Wms.  Ex.,  812.  So  in 
Robertson  v.  Smith,  where  a  judgment  had  been 
obtained  against  one  of  several  joint  debtors, 
Spencer,  Ch.  J.,  said:  "Whatever  extinguishes 
or  merges  the  debt  as  to  one,  merges  it  as  to 
all."  It  is  scarcely  necessary  to  say  that  when 
a  debt  is  released  or  merged  as  to  all,  it  is  dis- 
charged as  to  each.  Nor  is  the  doctrine  new 
in  its  use  as  the  test  of  a  witness'  competency. 
In  Wilson  v.  Hirst,  4  B.  &  Ad., 760,the  defend- 
ants released  their  partner  who  was  not  sued, 
and  offered  him  as  a  witness.  The  plaintiffs 
objected  that,  notwithstanding  the  release,  he 
was  still  interested  to  testify  in  favor  of  the 
defendants,  because  a  verdict  for  them  would 
discharge  the  witness.  Ld.  Denman,  Ch.  J., 
admitted  that  such  would  be  the  effect ;  and 
that,  had  it  not  been  for  the  release,  the  wit- 
ness would  for  that  reason  have  been  incompe- 
tent. But  being  released, he  had  been  rendered 
indifferent,  inasmuch  as  a  verdict  "for  [*94 
the  plaintiff  would  not  subject  him  to  contri- 
bution. Vide,  Lefferts  v.  DeMott,  21  Wend.,  139. 
There  are  a  good  many  American  cases  con- 
firming the  rule  as  laid  down  in  Robertson  v. 
Smith.  Williams  v.  McFall.  2  Serg.  &  R.,280; 
Downey  v.  Bk.,  13  Serg.  &  R.,  288;  Willing*  v. 
Consequa,  1  Pet.  C.  C. ,  301 ;  Bellzoover  v.  Com. , 
1  Watts,  126,  127.  In  the  case  from  13  Serg. 
&  R., almost  the  very  words  cited  from  Robert- 
son v.  Smith  are  adopted  by  Tilghman,  Ch.  J., 
viz.:  "Being  extinguished  as  to  one  of  the  ob- 
ligors, it  is  extinguished  as  to  both."  I  do  not 
notice  the  opposite  case  of  Sheehy  v.  Mande- 
mlle,  6  Cr.,  253,  which  is  an  obvious  departure 
both  f  rom.principle  and  authority.  It  was  more- 
over cited  by  counsel  and  overruled  by  this 
court  in  Robertson  v.  Smith. 

These  authorities  and  principles  completely 
establish  the  proposition  that  the  interest  of  a 
copartner  being  decidedly  perponderant  in  fa- 
vor of  his  firm,  he  is  incompetent  when  called 
as  a  witness  to  defeat  a  claim  against  that  firm; 
but  is,  on  the  contrary,  abundantly  competent 
when  called  for  the  plaintiff,  because  he  comes 
against  his  interest.  Neither  on  authority  nor 
in  the  nature  of  things  can  the  rule  admit  of 
any  qualification.  The  decisions  have  been 
uniform  in  all  those  cases  where  the  question 
has  been  considered  on  authority ;  and  the 
earliest  bears  date  several  years  before  the  Rev- 
olution. 

The  cases  of  Marquand  v.  Webb,  16  Johns., 
89,  and  Ripley  v.  Thompson,  12  Moore,  55, hold 
the  reverse  of  the  cases  and  the  principles  be- 
fore noticed.  The  first  came  before  this  court 
in  1819.  It  was  an  action  against  the  sup- 
posed part  owners  of  a  ship.  Gomez,  another 
part  owner,  was  offered  by  the  plaintiff  to  prove 
the  interest  of  the  defendants.  Being  objected 
to  in  the  court  below,  the  C.  P.  of  the  City  of 
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N.Y.,  the  recorder  received  him,  and  the  judg- 
ment being  for  the  plaintiffs,  was  reversed  on 
•error,  for  reasons  assigned  by  Spencer,  Oh.  J., 
who  came  to  the  conclusion  that  the  witness' 
interest  preponderated  against  his  partners.  I 
say  partners,  because  part  owners  are  such  to 
almost  every  purpose.  Abb.  Ship.,  80-84.  Bos- 
ton ed.  of  1829.  This  case  was  decided  with- 
95*]  out  a  quotation  *by  counsel  or  court 
either  of  Lockart  v.  Graham,  or  York  v.  Blott, 
then  in  the  hands  of  the  profession.  In  both 
the  point  had  directly  arisen, and  the  decisions 
in  both  were  diametrically  opposed  to  that  in 
Marquand  v.  Webb.  Young  v.  Bairner  was  also 
then  an  old  case;  and  stood  in  totidem  verbis  op- 
posed to  the  same  decision.  The  doctrine  of 
all  three  had  been  acquiesced  in  for  more  than 
fifty  years.  The  only  case  noticed  by  the  Chief 
Justice  at  all  pertinent  was  Hudson  v.  Robin- 
ion,  which  Littledale,  J.,  thought,  as  we  have 
seen,  was  also  against  the  doctrine  of  Marquand 
v.  Webb.  The  only  English  case  relied  on  as 
bearing  upon  the  point  was  Rothcroe  v.  Elton, 
Peake,  N.  P.  Cas. ,  84.  The  utter  dissimilarity 
-of  this,  will  appear  on  stating  it.  The  action 
was  on  a  policy  upon  goods.  The  plaintiff 
•called  the  ship  owner  to  prove  seaworthiness. 
He  was  at  first  rejected,  because,  should  the 
plaintiff  fail  on  that  point,  the  witness  would 
be  liable  to  him  on  the  warranty  implied  in  his 
favor  that  the  ship  was  seaworthy.  There 
could  not  possibly  be  any  countervailing  inter- 
est in  favor  of  the  defendant, as  in  case  of  part- 
nership. It  was  all  in  favor  of  the  plaintiff, 
and  on  his  releasing  the  witness  he  was  re- 
ceived. The  only  other  case  relied  on  was  the 
Stale  v.  Penman,  2  Dessaus,  1,  4,  5.  The  force 
•of  that  case  will  be  apparent  from  the  margin- 
al note,  which  is  thus:  "A  partner  in  a  com- 
pany is  not  an  admissible  witness  to  prove  that 
another  person  is  a  member,  especially  where 
•there  are  written  articles."  The  main  question 
was  one  of  secondary  evidence.  The  supple- 
mental reason,  that  the  witness  was  interested, 
thrown  in  as  it  obviously  was  on  looking  at 
only  one  side,  and  without  deigning  to  notice 
•cases  directly  the  other  way,  can  claim  no  other 
merit  than  that  of  an  ill  considered  dictum. 
The  rule  had  come  down  from  Clayton,  too, 
that  a  joint  wrong-doer  may  be  called  to  charge 
his  companion,  3  Hill,  579,  and  there  were 
then  authorities  in  the  books  that  the  witness 
was  interested  the  other  way,  and  so  must  have 
been  competent.  The  books  of  evidence  were 
at  that  period,  A.  D.  1800,  very  defective;  and 
it  is  to  be  regretted  that  they  continued  so 
down  to  the  time  of  Marquand  v.  Webb.  Ch. 
96*]  J.  Spencer  said:  "I  have  *met  with  no 
•case  directly  in  point."  He  then  proceeds  to 
put  his  judgment  on  principles,  the  force  of 
which  had  been  at  the  time  again  and  again 
considered  and  denied.  The  books  showing 
this  have  already  been  cited.  They  speak  for 
themselves.  Various  other  principles,  support- 
ed by  numerous  decisions  necessarily  adverse, 
though  of  less  obvious  application,  have  also 
been  noticed,  all  of  which  I  should  consider 
myself  as  repudiating  were  I  to  concur  in  Mar- 
f/uuiid  v.  Webb.  I  fully  agree  with  the  learned 
Chief  Justice,  that  the  question  was  one  of  dif- 
ficulty when  attended  with  the  disadvantages 
under  which  he  came  to  its  examination.  It 
is  one  among  the  very  few  cases  passed  upon 
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by  that  distinguished  jurist,  in  which  I  should 
hesitate  to  concur. 

Of  the  same  character  is  Ripley  v.  Thompson, 
12  Moore,  55,  a  single  case  opposed  to  a  whole 
squadron  which  had  been  increasing  from  1 
Strange  down  to  5  Maule  &  S. ;  the  leading 
case  too  being  in  the  very  court  which  over- 
ruled it  without  being  conscious  of  its  exist- 
ence. The  case  of  Brown  v.  Brown,  cited  by 
Gaselee,  J.,  so  far  as  it  went  on  the  interest  of 
the  witness,  had  been  entirely  explained  away 
by  Mant  v.  Mainwaring,  8  Taunt.,  140,  as  it 
has  been  twice  since,  viz. :  by  Blackett  v.  Weir, 
and  Hall  v.  Curzon.  A  case  cited  from  4  B.  & 
Aid.,  the  court  truly  said  had  no  application, 
and  that  of  M' Brain  v.  Fortune,^  Camp.,317,re- 
lied  upon  by  Gh.J.  Best  as  a  controlling  author- 
ity, was,  I  think,  equally  inapplicable.  It  held 
that  where  a  man  had  purchased  without  dis- 
closing the  name  of  his  principal,  he  was  not 
a  competent  witness  for  the  vendor  to  charge 
the  principal  with  a  debt  thus prima  facie  made 
the  witness'  own.  This  was  simply  because 
he  had  no  remedy  over  against  his  principal; 
or  at  least  a  very  doubtful  one.  Surely  it  will 
not  be  pretended  there  was  any  connection  or 
semblance  of  connection  between  them  as  joint 
debtors. 

The  case  of  Taylor  v.  Cohen  has  been  men- 
tioned by  Ch.  J.  Nelson.  It  is  at  page  219  of 
12  Moore.  But  there,  the  joint  debtor  offered 
by  the  plaintiff  was  admitted.  If  it  be  an  au- 
thority on  the  point  in  question,  it  overrules 
Ripley  v.  * Thompson.  The  account  of  [*97 
the  English  C.  P.  will  then  stand  thus:  Lock- 
art  v.  Graham,  in  favor  of  the  witness'  admis- 
sion; Ripley  v.  Thompson,  contra,  in  Mich. 
Term,  1826,  overruled  at  the  next  term  in 
Taylor  v.  Cohen. 

It  is  proper,  before  dismissing  this  point,  to 
notice  the  case  of  Lovelt  v.  Adams,  3  Wend., 
380.  Part  of  the  obligors  in  a  bond  were  sued. 
The  defense  was,  that  the  bond  had  not  been 
delivered;  and  after  its  execution  by  all  the 
obligors  had  been  proved  by  the  plaintiff,  an 
obligor  not  sued  was  offered  by  the  defendants 
to  disprove  its  execution.  He  was  held  admissi- 
ble, on  the  ground  that  his  interest  was  against 
the  defendants.  This  case  is  directly  opposed 
to  Lockart  v.  Graham,  and  all  others  which 
hold  that  one  of  several  joint  debtors  is  not  a 
competent  witness  for  the  others.  Not  a  single 
case  is  cited  by  counsel  or  court;  and  there  is 
none  tending  to  sustain  it  except  Marquand 
v.  Webb  and  Ripley  v.  Thompson.  I  admit  that 
if  these  cases  are  allowed  to  stand,  all  the  au- 
thorities denying  that  joint  obligors,  joint 
makers,  copartners,  part  owners,  and  the  like, 
are  witnesses  for  their  fellows — cases  which  no 
one  ever  thought  of  questioning — must  be  re- 
pudiated. So  must  all  those  cases  which  hold 
that  one  joint  wrong-doer  may  testify  against 
another.  So  of  many  others.  Whole  classes 
of  authority  which  have  remained  unquestioned 
for  centuries  must  yield;  to  what?  To  two 
anomalous  decisions,  themselves  directly  op- 
posed to  an  overwhelming  series  of  cases  stand- 
ing before  and  following  after  them  in  the  same 
line,  opposed  to  principle,  reason  and  all  anal- 
ogy, refuted  again  and  again  by  the  K .  B.  in 
every  phasis  of  argument  by  which  counsel 
i  have  presented  them,  and  themselves  hastily 
I  decided  without  quotation  of  authority  or  any 
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proper  search  among  the  books  either  by  coun- 
sel or  court.  For  one,  I  am  not  prepared  to 
join  in  a  work  of  such  extensive  destruction, 
for  so  slight  a  cause. 

I  am.  therefore,  of  opinion  that  Gilbert  was 
properly  admitted  as  a  witness  by  the  learned 
judge  at  the  circuit:  1.  Because  he  was  not  of- 
fered to  show  that  Kearney,  the  defendant, 
was  an  original  subscriber;  2.  Because  he  was 
not  offered  to  prove  that  Kearney  had  become 
a  stockholder  in  any  form;  and  3.  Because,  if 
98*]  *he  had  been  offered  for  that  purpose, 
his  interest  was  against  the  plaintiff.  I  know 
he  was  not  a  joint  debtor  coming  within  the 
reasons  derived  from  Robertson  v.  Smith  and 
its  kindred  cases.  But  the  reasons  repeatedly 
urged  by  the  K.  B.  are  sufficient. 

Various  other  exceptions  were  taken  by  the 
defendant's  counsel,  all  of  which  are,  I  think, 
unfounded,  except  one.  The  cost  of  the  judg- 
ment against  the  company  were  improperly  al 
lowed,  according  to  several  recent  cases  relat- 
ing to  this  very  company. 

My  opinion  is  that  a  new  trial  should  be 
granted,  unless  the  plaintiff  enter  a  remittitur 
of  the  costs  on  the  record,  which  he  should 
have  leave  to  do  by  a  rule  to  be  entered  with 
the  clerk ;  and  then  a  new  trial  should  be  de- 
nied. 

Bronson,  J.  The  witness  was  called  by 
the  plaintiff,  and  if  this  were  a  new  question  I 
should  feel  great  difficulty  in  saying  that  he 
was  incompetent  on  the  ground  of  interest.  All 
the  books  agree  that  he  is  incompetent  when 
called  by  the  defendant,  and  I  am  unable  to 
comprehend  how  the  same  individual  can  at 
the  same  moment  have  such  a  legal  interest 
both  ways  that  neither  plaintiff  nor  defendant 
can  call  him.  But  Twill  not  go  over  the  ground 
which  has  been  so  fully  occupied  by  my 
brethren.  The  case  of  Marquand  v.  Webb,  16 
Johns.,  89  is  a  direct  authority  in  this  court 
for  rejecting  the  witness,  and  I  am  not  pre- 
pared to  overrule  that  decision. 

New  trial  granted. 

Witness— Competency  of.    Reviewed— 26  Hun,  274. 

Cited  in— 4  Sandf ..  119. 

Co-contractors  —  Judgment  against  one  oars  suit 
against  all— Merger.  Cited  in— 1  Denio,  226 :  H.  &D., 
393 ;  18  N.  Y.,  470 ;  93  N.  Y..  353: 24  Hun,  446 ;  6  Barb., 
25 :  13  Barb.,  593 ;  17  Barb.,  503 ;  5  How.,  Pr.,  421 ;  23 
How.  Pr.,  509 ;  14  Abb.  Pr.,  385, 450, 71.;  2  Sandf.,  11 ;  3 
Duer,  254 ;  6  Duer,  38. 
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*FOOTE 

v. 

THE  FIRE  DEPARTMENT  OF  THE  CITY 
OF  NEW  YORK. 


Constitutional  Law — City  of  New  York — Fires — 
Statute  Relating  to — Construction  of — Police 
Regulation. 

The  24th  section  of  the  Act  in  Relation  to  the  Pre- 
vention of  Fires  in  the  City  of  New  York,  Sess.  L 
of  1830,  p.  352,  prohibiting  any  person  or  persons 


NOTB.— Constitutional  law— Police  power  of  the 
States— Abatement  of  nuisances.  In  connection  with 
the  above  case  of  Foote  v.  Fire  Dep't  of  N.  Y.,  see 
Williams  v.  Augusta,  4  Ga.,  509 :  Fisher  v.  McGirr 
1  Gray,  1 :  License  Cases,  46  U.  S.  (5  How.).  504,  589 
(Book  XII.,  Law.  ed.).  See.  also.  Miller  v.  Craig.  11 
N.  J.  Eq.,  175 ;  Weeks  v.  Milwaukee,  10  Wis.,  242 
Watertown  v.  Mayo,  109  Mass.,  315 ;  Cooley,  Const 
Lira.,  595,  596. 
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'rom  having  or  keeping  gunpowder  in  any  house, 
store,  etc.,  within  certain  limits,  extends  to  the  mere 
act  of  receiving  powder  into  a  store,  though  for  the 

jurpose  of  being  immediately  packed  and  shipped 

;o  another  State. 

The  prohibition  is  a  police  regulation  for  the  pre- 
vention of  nuisances  and,  therefore,  is  not  in  con- 

lict  with  article  1,  sec.  8,  sub.  3  of  the  Constitution 
of  the  U.  S. 
The  2d  section  of  the  Act  of  1841,  Sees.  L.  1841,  p. 

137,  is  not  to  be  construed  as  operating  a  general 
repeal  of  the  24th  section  of  the  Act  of  1830 ;  but 
merely  as  creating  an  exception  of  certain  case» 
arising  since  the  passage  of  that  Act. 

Citations— Laws,  1830.  p.  352,  sees.  24,  29 ;  Laws, 
1841,  p.  137. 

TRROR  to  theN.  Y.  C.  P.,  where  the  de- 
fendants  in  error  sued  the  plaintiff  in  error 
in  debt  to  recover  the  penalty  given  by  the  26th 
section  of  the  "  Act  to  Amend  the  Acts  Here- 
tofore Passed  for  the  Prevention  of  Fires  in 
the  City  of  New  York,"  passed  April  20,  1830. 
Sess.  L.  1830,  pp.  349,  352.  The  24th  sec- 
tion of  the  Act  provides  that  it  shall  not.  be 
lawful  for  any  person  or  persons  to  have  or 
keep  any  quantity  of  gunpowder  exceeding 
twenty-eight  pounds  in  weight,  in  any  one 
house,  store,  etc.,  in  the  City  of  N.  Y.,  to  the 
southward  of  a  line  running  through  the  cen- 
ter of  Fourteenth  St. ,  etc.  The  26th  section 
imposes  a  penalty  of  $125  for  every  hundred 
pounds  of  gunpowder  kept  in  violation  of  the 
above  provision,  and  in  that  proportion  for 
a  greater  or  less  quantity.  The  2d  section 
of  the  Act  of  1841,  Sess.  L.  1841,  p.  137,  au- 
thorizes any  person  dealing  in  gunpowder  in 
the  City  of  N.  Y.  to  receive  and  keep  it  in  his 
store  for  a  time  not  exceeding  two  hours  in  any 
one  day,  etc.,  for  the  purpose  of  packing,  etc. ; 
but  not  in  any  quantity  exceeding  five  quarter- 
casks  at  any  one  time.  On  the  trial  in  the  court 
below  it  appeared  that,  September  12,  1840, 
the  fire-wardens  of  the  City  of  N.  Y.  found  at 
the  store  of  the  defendant,  a  liquor  merchant, 
*within  the  prohibited  district,  twenty-  [*1OO 
five  Jiegs  of  powder  each  containing  twelve 
and  a  half  pounds.  The  powder  had  been  in 
the  store  but  fifteen  minutes,  and  was  in  proc- 
ess of  packing  for  shipment  to  Mobile  when 
the  wardens  seized  it,  a  cart  being  then  at  the 
door  for  the  purpose  of  taking  it  to  the  vessel. 
The  court  below  charged  the  jury  that  the 
plaintiffs  were  entitled  to  recover,  and  the  de- 
fendant's counsel  excepted.  Verdict  and  judg- 
ment for  the  plaintiffs.  The  defendant  sued 
out  a  writ  of  error. 

Messrs.  Brady  and  Maurice,  for  the  plaint- 
iff in  error,  insisted:  1.  That  the  24th  section 
of  the  Act  of  1830  ought  not  to  be  so  construed 
as  to  make  a  party  liable  for  having  or  keep- 
ing powder  in  his  store,  unless  placed  there 
for  sale,  on  deposit  or  storage  ;  and  that  the 
Act  did  not  apply  to  a  case  like  the  present, 
where  the  powder  was  in  the  store  for  the 
mere  purpose  of  repacking  and  shipment  in 
the  ordinary  course  of  mercantile  business. 
2/  That  if  the  Act  were  susceptible  of  the  con- 
struction contended  for  by  the  defendants  in 
error,  it  would  be  unconstitutional,  as  inter- 
fering with  the  exclusive  power  of  Congress 
over  commerce  between  the  several  States.  8. 
That  the  24th  section  of  the  Act  of  1830  was 
repealed  by  the  2d  section  of  the  Act  of  1841. 

Mr.  C.  T.  Cromwell,  for  defendants  in 
error. 
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By  the  Court,  Cowen,  J.  It  is  supposed 
that  the  words,  "  It  shall  not  be  lawful  for 
any  person  or  persons  to  have  or  keep  any 
quantity  of  gunpowder,"  etc.,  L.  of  1830,  p. 
352,  sec.  24,  do  not  extend  to  the  act  of  receiv- 
ing it  into  the  store  of  the  defendant  below 
for  the  purpose  of  being  packed  and  sent  to 
Mobile  for  sale,  the  labor  of  packing  being 
prosecuted  with  diligence,  and  the  whole  trans- 
action in  good  faith.  The  provision  that  no 
person  shall  have  powder  in  his  store,  etc.,  is, 
however,  too  plain  to  be  got  over.  It  compre- 
hends every  act  of  possession,  whether  for  the 
immediate  purpose  of  removal  or  not,  if  such 
possession  be  in  a  store  or  other  building  or 
place,  except,  indeed,  when  the  powder  is  on 
its  passage  in  the  street  secured  in  the  manner 
1O1*]  *provided  for  in  the  29th  section  of  the 
same  Act.  In  the  common  phrase,  the  defend- 
ant had  the  powder  in  his  store.  The  statute 
declared  he  should  not  have  it  there. 

The  statute  is  a  mere  police  regulation — an 
Act  to  prevent  a  nuisance  to  the  city ;  and  is 
not,  therefore,  objectionable  as  coming  in  con- 
flict with  that  clause  in  the  U.  8.  Constitution 
which  grants  to  Congress  the  power  of  regu- 
lating commerce  between  the  States. 

There  is  no  ground  for  saying  that  the  2d 
section  of  the  Act  of  1841,  Sess.  L.,  1841,  p. 
137,  operates  as  a  general  repeal  of  the  section 
on  which  this  action  was  brought.  It  merely 
creates  an  exception  of  cases  like  that  in  ques- 
tion arising  after  the  passage  of  the  Act  of 
1830. 

Judgment  affirmed. 


McEWEN  ET  AL. 

THE  MONTGOMERY  COUNTY  MUTUAL 
INSURANCE  COMPANY. 

Notices —  When  May  Be  by  Parol — Insurance — 
Notice  of  Prior  Insurance — Parol,  Valid — 
Company  Bound  by  Notice  to  Soliciting  Agent. 

In  general,  where  a  notice  is  required,  and  noth- 
ing Is  said  as  to  the  manner  of  notification,  it  may 
be  by  parol.  Per  Bronson,  J. 

Otherwise,  if  the  notice  be  a  legal  proceeding; 
for  then  it  should  be  in  writing.  Per  Bronson,  J. 

Where  a  policy  issued  by  an  incorporated  mutual 
insurance  company  provided  that  in  case  the  assured 
had  already  made  any  other  insurance  on  the  same 
property  not  notified  to  the  corporation,  the  policy 
should  be  void ;  and  the  conditions  annexed  further 
provided  that  all  applications  for  insurance  should 
be  in  writing,  etc.,  but  were  silent  as  to  notices ; 
held  that  there  was  nothing  requiring  notice  of  a 
prior  insurance  to  be  inserted  in  the  application, 
and  that  a  parol  notice  was  therefore  sufficient. 

Held,  further,  that  such  notice  was  binding  on  the 
company,  though  given  to  one  of  their  traveling 
agents,  and  though  it  never  reached  the  company : 
it  appearing  that  the  business  of  the  agent  was  to 
solicit  insurances,  make  surveys  and  receive  appli- 
cations, and  that  he  was  notified  while  actually  en- 
gaged in  preparing  an  application  for  the  policy  in 
question. 

Notice  given  to  an  agent  relating  to  business 
which  he  is  authorized  to  transact,  and  while  act- 
ually engaged  In  transacting  it,  will  in  general  inure 
as  notice  to  the  principal.  Per  Bronson,  J. 

Citations— 5  B.  &  Aid..  639 ;  3  Johns.  Cas.,  107 ;  15 
Johns.,  533 ;  15  Wend.,  425,  428 ;  9  Johns.,  163. 

A  SSUMPSIT,  tried  at  the  Fulton  Circuit 
1\  before  Vf\\]&rd,C.  Judge,  in  May.1841.  The 
lOiJ*]  *action  was  on  a  policy  of  insurance 
dated  July  10,  1889,  whereby  the  defendants 
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insured  the  plaintiffs  for  five  years  against  loss 
by  fire,  to  the  amount  of  $1,500,  on  their 
goods,  etc.,  in  a  building  at  Johnstown,  "ref- 
erence being  had  to  the  application  of  said 
Sexton,  McEwen  &  Co.  [the  plaintiffs],  for  a 
more  particular  description,  and  as  forming  a 
part  of  this  policy."  The  policy  provided 
"  that  in  case  the  assured  shall  have  already 
made  any  other  insurance  against  loss  by  fire 
on  the  property  herein  insured,  not  notified  to 
this  corporation,"  or  "if  they  should  after- 
wards make  insurance  and  not  give  notice  to 
the  Company,  etc.,  this  policy  shall  cease  and 
be  of  no  further  effect."  The  "  conditions  of 
insurance  "  annexed  to  the  policy  declared  that 
"  all  applications  for  insurance  must  be  made 
in  writing,  according  to  the  printed  forms  pre- 
pared by  the  Company."  "  Applications  may 
be  made  out  by  the  applicant,  or  by  an  agent ; 
and  in  all  cases  the  assured  will  be  bound  by 
the  application,  for  the  purpose  of  taking  which 
the  surveyor  will  be  deemed  the  agent  of  the 
applicant  as  well  as  of  the  Company."  "  No 
insurance  will  be  considered  as  biuding  until 
the  application  and  [premium]  note  are  depos- 
ited in  the  office  of  the  Company,  the  applica- 
tion approved,  and  the  5  per  cent,  and  the  fees 
for  survey  and  policy  paid."  "  If  any  person 
insured  in  this  Company  shall  make  any  mis- 
representation or  concealment  in  the  applica- 
tion, such  insurance  shall  be  void." 

The  plaintiffs  made  their  application  through 
Sylvanus  Wilcox,  who  acted  under  a  written 
power  from  the  Company  appointing  him  "an 
agent  to  make  surveys  and  receive  applications 
for  insurance  against  fire  in  said  Company." 
It  was  added:  "Mr.  Wilcox  has  given  se- 
curity for  the  faithful  performance  of  his  du- 
ties as  such  agent,  and  the  paying  over  and 
accounting  for  all  moneys  received  by  him  be- 
longing to  the  Company,  and  has  the  confi- 
dence of  the  directors."  Wilcox  was  appoint- 
ed agent  in  April,  1839,  and  acted  as  such  until 
June,  1840.  Before  making  this  application, 
the  plaintiffs  had  been  insured  on  the  same 
property  in  the  Saratoga  County  Mutual  Fire 
Insurance  Company,  to  the  amount  of  $1,500. 
Immediately  before  filling  up  the  application, 
the  plaintiffs  'informed  Wilcox  of  the  [*1O3 
prior  insurance.  Wilcox  then  filled  up  the 
application,  which  did  not  mention  the  prior 
insurance,  and  the  plaintiffs  signed  that  and 
the  premium  note,  and  delivered  them  to  Wil- 
cox. Wilcox  did  not  inform  the  defendants 
of  the  prior  insurance,  nor  was  he  requested 
to  do  so.  No  notice  of  the  prior  insurance 
was  given  to  anyone  but  Wilcox,  and  that  was 
not  in  writing.  The  judge  decided  that  Wil- 
cox had  no  authority  to  receive  notice  of  the 
prior  insurance;  and.  if  he  had,  that  the  no- 
tice was  insufficient  because  not  in  writing. 
He,  therefore,  nonsuited  the  plaintiffs,  who 
now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  D.  Cady.  for  the  plaintiffs,  contended: 
1.  That  the  want  of  notice  of  the  prior  insur- 
ance did  not  avoid  the  policy.  2.  But,  if  it 
did,  a  sufficient  notice  was  proved.  Notice  to 
Wilcox.  the  agent  of  the  defendants,  was  no- 
tice to  them,  within  the  meaning  of  the  policy. 
Jackson  v.  Hharp,  9  Johns.,  168;  Jacfaon  v. 
Win*low,  9  Cow..  18;  Story.  Ag.t  181.  3.  It 
was  not  necessary  that  the  notice  should  be  in 
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writing.  Rex  v.  Surry,  5  B.  &  Aid. ,  539 ;  Cowen 
&  H.  Notes  to  Phil.  Ev.,  1198. 

Mr.  N.  Hill,  Jr.,  for  the  defendants.  1. 
The  parties  have  expressly  stipulated  that  the 
want  of  notice  of  a  prior  insurance  shall  avoid 
the  policy,  and  the  court  cannot  disregard  this 
part  of  the  contract.  1  Phil.  Ins.,  420,  2d  ed. 
2.  The  policy  provides  for  notice  to  the  Corpo- 
ration; and  the  agent,  Wilcox,  was  not  the 
person  to  receive  it.  His  powers  were  express- 
ly limited  to  the  making  of  surveys,  and  the 
receipt  and  transmission  of  applications.  Nor 
was  it  any  part  of  his  duty  to  act  upon  the  no- 
tice. Perkins  v.  Ins.  Co.,  6  Johns.  Ch.,  485  ; 
Dawes  v.  Ins.  Go.,  7  Cow.,  462  ;  Bk.  v.  Bene- 
dict, 1  Hall,  497.  557  ;  Bk.  v.  Norton,  1  Hill, 
572,  578,  579  :  Bk.  v.  Lewis,  22  Pick.,  31,  32  ; 
Bk.  v.  N.  T.  &  Sharon  Canal  Co.,  4  Paige,  127, 
128 ;  Bk.  v.  Davis,  2  Hill,  463;  Bk.  v.  Martin, 
1O4*]  *1  Sumn.,  294.  3.  The  object  of  the 
notice  being  to  enable  the  Company  to  deter- 
mine as  to  the  propriety  of  accepting  the  risk, 
it  should  have  been  made  a  part  of  the  appli- 
cation; and  the  omission  of  it  amounts  to  a 
concealment,  fatal  to  the  policy.  4.  At  all 
events,  the  plaintiffs  were  bound  to  show  ei- 
ther that  the  notice  was  in  writing,  or  that  it 
actually  reached  the  Company.  In  this  case 
the  agent  who  received  it  was  not  even  re- 
quested to  communicate  it  to  any  one. 

By  the  Court,  Bronson,  J.  Notice  of  the 
prior  insurance  upon  the  same  property  was  in 
the  nature  of  a  condition  precedent,  and  if  no- 
tice was  not  given  the  policy  was  void  from 
the  beginning. 

Was  it  necessary  that  the  notice  should  be 
in  writing?  If  it  must  be  given  as  a  part  of  the 
application  for  insurance,  then,  undoubtedly, 
it  must  be  in  writing,  for  it  is  one  of  the  con- 
ditions of  insurance  annexed  to  the  policy  that 
the  application  shall  be  made  in  writing.  But 
there  is  nothing  in  the  policy  requiring  the  no- 
tice to  be  inserted  in  the  application.  The 
words  are,  if  there  be  already  any  other  in- 
surance "  not  notified  to  this  Corporation,"  the 
policy  shall  be  of  no  effect.  Nothing  is  here 
said  about  the  application,  and  although  no- 
tice inserted  in  the  application  would  unques- 
tionably be  good,  it  is  evident  from  another 
part  of  the  contract  that  the  defendants  did  not 
themselves  contemplate  that  mode  of  giving 
notice.  They  required  applications  for  insur- 
ance to  be  made  in  writing  "  according  to  the 
printed  forms  prepared  by  the  Company." 
And  their  printed  forms  which  contain  blanks 
to  be  filled  up  by  the  applicant,  have  no  blank 
to  be  filled  with  notice  of  a  prior  insurance. 
But  it  is  enough  that  they  have  not  required 
the  notice  to  be  inserted  in  the  application. 

There  is,  then,  nothing  but  a  provision  in 
general  terms  for  a  notice,  without  prescribing, 
either  in  terms  or  by  necessary  implication, 
the  mode  in  which  it  should  be  given.  In 
such  cases  verbal  notice  is  good;  unless  the  no- 
tice be  a  legal  proceeding,  and  then  it  should 
be  in  writing.  Rex  v.  Surry,  5  B.  &  Aid.,  539 
Gilbert  v.  Turnpike  Co.,  3  Johns.,  Cas.,  107 
1O5*]  *  Matter  of  Cooper,  15  Johns.,  533 
Miner  v.  Clark,  15  Wend.,  425;  Id.,  p.  428. 
per  Bronson,  J.  If  the  defendants  intended  to 
require  a  written  notice,  they  should  have 
said  so. 
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Notice  was  given  to  the  agent,  Wilcox,  and 
the  only  remaining  question  is,  whether  that 
was  notice  to  the  Company.  The  general  doc- 
trine that  notice  to  the  agent  is  notice  to  the 
principal  is  undeniable.  But  it  is  said  that 
Wilcox  was  a  special  agent,  and  that  his  au- 
thority did  not  extend  to  receiving  notice  of  a 
prior  insurance.  He  was  not  retained  for  a  sin- 
gle transaction,  but  was  employed  to  solicit 
risks  and  negotiate  contracts  for  the  Company 
with  anybody  and  everybody  who  might  wish 
to  insure;  and  as  to  that  particular  business  he 
was  a  general  agent.  Third  persons  dealing 
with  him  had  a  right  to  judge  of  the  extent  of 
his  authority  from  the  nature  and  course  of  the 
business  in  which  he  was  employed,  without 
being  affected  by  any  special  instructions  or 
other  limitation  of  his  authority  which  did  not 
come  to  their  knowledge.  His  appointment 
was  not  necessarily  in  writing,  and  it  does  not 
appear  that  the  power  under  which  he  acted 
was  communicated  to  the  plaintiffs.  But  I 
shall  lay  no  stress  upon  that  fact,  and  will  con- 
sider the  case  on  the  assumption  that  the  writ- 
ten appointment  of  Wilcox  was  laid  before  the 
plaintiffs  at  the  time  the  business  was  trans- 
acted. 

To  understand  the  extent  of  the  agent's 
power,  it  will  be  proper  to  take  some  notice 
of  the  nature  and  course  of  the  business  in 
which  he  was  engaged.  These  companies,  for 
the  purpose  of  extending  their  business,  send 
out  agents  to  solicit  risks  and  negotiate  con- 
tracts of  insurance.  The  agent  is  furnished 
with  the  form  of  the  contract  which  the  Com- 
pany proposes  to  make,  and  the  conditions  on 
which  it  is  willing  to  assume  the  hazard.  He 
is  also  furnished  with  a  blank  for  a  written  ap- 
plication to  be  filled  up  and  subscribed  by  any 
one  who  may  wish  to  insure.  When  such  a 
person  is  found  the  papers  are  laid  before  him 
by  the  agent,  a  survey  is  made,  the  amount  of 
premium  is  settled,  the  blank  application  is 
filled  up  and  signed,  a  premium  note  is  made, 
and  5  per  centum  or  some  other  portion  of  the 
*premium  is  paid  down.  The  agent  [*1O6 
receives  the  application,  note  and  money,  and 
transmits  them  to  his  principals.  The  Com- 
pany thereupon  makes  out  a  policy  bearing 
even  date  with  the  note  and  application,  and 
sends  it,  either  directly  or  through  the  agent, 
to  the  person  insured.  The  agent  is  appointed 
and  sent  out  for  the  purpose  of  inviting  men 
to  insure,  and  encouraging  them  to  do  so  by 
transacting  the  business  in  such  a  way  as  to 
save  them  from  the  necessity  of  either  going  or 
sending  to  the  office  of  the  Company.  As  to 
everything  else  which  is  required  of  the  appli- 
cant, he  may  confessedly  deal  with  the  agent, 
and  I  think  he  may  do  so  in  giving  notice  of  a 
prior  insurance.  Indeed,  it  seems  to  be  neces- 
sary that  the  notice  should  be  given  to  the 
agent,  to  prevent  its  reaching  the  Company  too 
late.  It  must  be  given  before  the  contract  is 
completed,  or  else  the  policy  is  declared  void. 
The  policy  is  dated  and  takes  effect  from  the 
time  the  business  was  transacted  with  the  agent 
and  if  notice  is  not  given  to  him,  it  may  often 
happen  that  the  Company  will  not  receive  it 
until  after  the  date  of  the  contract 

I  think  the  Company  must  have  intended 
that  notice  of  a  prior  insurance  should  be  given 
to  the  agent.  But  it  is  not  necessary  to  main- 
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tain  that  position.  They  commissioned  Wil- 
cox  to  negotiate  contracts  for  them,  and  notice 
to  him  while  he  was  engaged  in  that  business 
and  acting  within  the  scope  of  his  authority, 
was  notice  to  his  principals.  And  this  is  so 
whether  he  was  a  general  or  special  agent.  If 
I  appoint  an  attorney  to  purchase  a  house  for 
me,  and  the  agent,  while  engaged  in  that  busi- 
ness, has  notice  of  a  prior  unregistered  deed, 
my  title  will  be  affected  by  the  notice.  Jack- 
son v.  Sharp,  9  Johns.,  163.  The  principle  is 
a  familiar  one.  The  power  under  which  the 
agent  acts  never  provides  in  terms  that  notice 
may  be  given  to  him  ;  but  the  notice  is  good 
for  the  reason,  that,  while  acting  within  the 
scope  of  his  authority,  whether  a  general  or 
special  agent,  he  stands  in  the  place  of  the 
principal,  and  persons  dealing  with  him  are, 
for  most  purposes,  regarded  as  dealing  with 
the  principal. 

If  the  defendants  had  provided  that  the  no- 
1O7*]  tice  should  be  *inade  a  part  of  the  ap- 
plication, or  that  it  should  be  in  writing,  the 
plaintiffs  could  not  succeed.  But  the  defend- 
ants asked  nothing  but  notice,  and  that  they 
had  through  their  agent.  As  the  notice  was 
properly  given  to  the  agent,  it  is  of  no  conse- 
quence that  he  neglected  to  communicate  it  to 
the  Company. 

New  trial  granted. 

Parol  Notice— Sufficiency  of.  Cited  in— 19  Barb., 
540 :  4  Bos..  188. 

Notice  in  legal  proceedings— Should  be  in  writing. 
Cited  in -19  Barb.,  540 ;  53  Barb.,  411 ;  35  How.  Pr., 
197  ;38  Mich.,  141. 

Notice  to  agent— When  binding  upon  principal. 
Explained— 14  N.  Y.,  421;  31  Iowa,  225;  7  Am.  Rep., 
127. 

Cited  in— 3  Keyes,  419,  599 ;  4  Abb.  App.  Dec.,  134, 
284 ;  2  Trans.  App.,  231,  232 ;  11  Barb.,  632 ;  12  Barb., 
53 :  5  Abb.  N.  S.,  210. 

Principal  and  agent— Respective  liability  of.  Cited 
in-43Barb.,  361;  2T.  &  C.,  633;  1  E.  D.  S.,  243;  25 
Wis..  265 ;  3  Am.  Rep.,  69. 

Also  cited  in— 15  Barb.,  178. 


LAWRENCE  t>.  TAYLOR,  Survivor,  etc. 

Partnership  —  How  Far  Individual  Member 
May  Bind  Firm— Authority  to  Contract  to 
Convey  Land  May  Be  by  Parol — Ratification 
by  Copartner — Joint  Liability  of  Partners  for 
Money  Paid  to  One — Refusal  to  Convey  after 
Part  Payment — Remedies  of  Vendee — Failure 
of  Title. 

One  member  of  a  partnership  may  bind  the  firm 
by  a  contract  for  the  sale  of  their  personal  prop- 
erty, without  any  special  authority  from  his  copart- 
ners. Per  Cowen,  J. 

Otherwise,  at  law,  as  to  their  real  estate,  though 
used  and  employed  in  the  partnership  business. 

Though  an  authority  to  convey  land  is  required 
by  the  Statute  of  Frauds  to  be  in  writing  it  is  other- 
wise of  an  authority  to  contract  to  convey. 

Accordingly  held,  that  a  contract  to  convey  lands 
belonging  to  two  partners,  subscribed  with  the  firm 


NOTE.— Principal  and  agent— Authority  of  agent 
to  execute  contract  under  seal  to  bind  principal  mu*t 
be  under  seal— Ratification.  See  Blood  v.  Goodrich, 
12  Wend.,  525,  note. 

Parol  authority  to  contract  to  convey,  sufflcif.nt.  In 
addition  to  the  above  case  of  Lawrence  v.  Taylor, 
see  McWhorter  v.  McMahan,  10  Paige.  38« :  Cham- 
plin  v.  Parish,  11  Paige,  405;  Coloman  v.  Garrigues, 
18  Barb.,  60;  Mortimer  v.  Cornwell.  Hoffm..  ail. 

Partnership— Power  of  individual  member  to  bind 
the  1irm.  For  a  full  discussion,  see  Wells  v.  Evans, 
20  Wend.,  251,  note,  and  notes  cited;  Baker  v.  Stack- 
poole,  9  Cow..  420,  note,  and  notes  cited. 
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name  by  one  of  them  under  a  parol  authority  from 
the  other,  was  valid  and  binding  as  against  both. 

So,  even  though  the  partner  who  subscribed  did 
it  without  authority  in  the  first  instance,  provided 
the  other  has  subsequently  ratified  or  adopted  the 
contract ;  e.  g.,  by  claiming  an  interest  in  it,  etc. 

An  authority  by  subsequent  adoption  relates  back 
to  the  time  of  the  original  transaction,  and  is  the 
same  in  law  for  all  purposes  as  if  given  before. 

Where  an  act  of  agency ;  e.  g.,  the  making  of  a 
contract,  is  required  to  be  done  in  the  name  of  the 
principal  under  seal,  the  agent's  authority  must  also 
be  under  seal.  Per  Cowen,  J". 

If  the  contract  however  may  be  without  deed, 
though  a  seal  be  added  by  the  agent,  and  his  author- 
ity be  by  parol  or  merely  implied,  this  will  not  pre- 
vent its  inuring  as  a  simple  contract.  Per  Cowen,  J. 

One  of  two  partners  having  entered  into  an  exec- 
utory contract  in  the  firm  name  without  authority, 
and  received  money  upon  it,  the  other  subsequent- 
ly ratified  the  transaction ;  and,  by  reason  of  a  fail- 
ure to  perform  on  their  part,  the  person  who  paid 
the  money  became  entitled  to  recover  it  back.  Held, 
that  the  partners  were  jointly  liable  to  him,  though 
the  one  who  received  the  money  had  not  paid  over 
any  portion  of  it  to  the  other. 

If  a  party  who  has  contracted  to  sell  lands  or 
chattels  and  received  a  portion  of  the  purchase 
money,  refuse  to  perform,  the  vendee  may  either 
sue  him  upon  the  contract  for  damages,  or  elect  to 
consider  it  as  rescinded  and  recover  the  sum  ad- 
vanced in  an  action  for  money  had  and  received. 

*  Where  a  contract  for  the  sale  of  lands  pro-  L*1O8 
vided  that  the  title  should  be  made  satisfactory  to 
the  vendee  or  his  counsel,  and  it  appeared  that  the 
vendor  had  no  title ;  held,  that  the  vendee  might  re- 
cover without  showing  an  offer  on  his  part  to  com- 
ply with  conditions  precedent  specified  in  the  con- 
tract. 

The  case  of  Harrington  v.  Higgins.  17  Wend.,  376. 
cited  and  commented  on. 

Citations-15  Johns.,  159,  161 ;  1  Brock.  C.  C.,  456, 
463 ;  2  Bell.  Com.,  614  ;  Story,  Part.,  129-132  and  n.. 
146-149,  179;  2  R.  S..  69.  sees.  6.  8,  9,  2d  ed.;  Sugd. 
Vend.,  12G,  121,  279,  280,  300;  Brookf.  ed.,  1836 ;  3 
Wooddes.,  428 ;  Story.  Ag..50.  sees.  49,  51,  and  n.  2  ; 
Lloyds'  Paley,  Ag.,  158-160 ;  2  Kent, Com.,  613. 4th  ed.; 
17  Wend.,  376;  2  Wend.,  532-534;  24  Wend.,  325; 
Story,  Ag.,  234,  sec.  239 :  237.  sec.  242 :  240,  248,  sees. 
255,  256.  258.  260 ;  2  Phil.  Ev..  88.  Am.  ed.,  1839 ;  2  Esp., 
639.  640 ;  1  Cat.,  47 ;  1  Dall.,  428  ;  11  Johns.,  525,  527 ;  5 
Johns.,  86 ;  12  Johns.,  274. 

A  SSUMPSIT,  tried  at  the  Erie  Circuit  in  No- 
ll- vember,  1841,  before  Dayton,  C.  Judge. 
The  action  was  commenced  against  Taylor  «fc 
Pratt,  but  the  latter  having  died  intermediate 
the  issue  and  trial,  the  suit  afterwards  proceed- 
ed against  Taylor  as  survivor.  The  declara- 
tion counted  upon  a  contract  bearing  date  on 
the  5th  of  April,  1836,  alleging  a  modification 
thereof  on  the  16th  of  November  following.  It 
also  contained  the  common  counts.  At  the 
trial,  the  case  was  this:  April  5,  1836,  the 
plaintiff  entered  into  a  contract  in  writing  ex- 
ecuted by  himself  and  Pratt,  purporting  in  the 
body  of  it  to  have  been  made  by  "Hiram  Pratt 
and  Wm.  F.  P.  Taylor  of  the  City  of  Buffalo, 
copartners  under  the  firm  of  Pratt  &  Taylor, 
of  the  first  part,"  and  the  plaintiff,  of  the  sec- 
ond part.  The  contract  was,  to  convey  to  the 
plaintiff  certain  undivided  parts  of  various 
pieces  of  land  situated  in  the  Township  of  Port 
Lawrence  and  in  the  Village  of  Toledo,  on  the 
Maumee  River.  State  of  Ohio.  The  considera- 
tion to  be  paid  by  the  plaintiff  was  $50,000, 
viz.:  $10,000  down,  and  $40,000  in  four  equal 
annual  installments  to  be  secured  by  bond  and 
mortgage  on  other  property  or  by  assignments 
of  other  satisfactory  bonds  and  mortgages.  The 
parties  of  the  first  part  agreed  that  the  title 
should  be  made  satisfactory  to  the  plaintiff  or 
his  counsel,  that  the  deeds  should  contain  full 
covenants  and  a  covenant  of  general  warranty, 
be  executed  by  their  respective  wives,  and  be 
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duly  acknowledged  and  delivered  within  six 
months  from  date,  or  sooner  if  practicable,  at 
which  time  the  bonds  and  mortgages  were  to 
be  delivered  by  the  plaintiff.  The  plaintiff's 
interest  in  the  premises  was  to  be  deemed  to 
have  commenced  from  the  time  when  the  par- 
ties of  the  first  part  purchased  or  became  in- 
terested in  them;  and  he  was  accordingly  to 
receive  the  proceeds  of  sales  made  or  to  be 
made  by  them  of  the  premises  or  any  part  or 
parts  thereof,  and  to  pay  his  proportion  of  all 
expenditures,  etc.  The  plaintiff  was  to  exe- 
1  OJ)*J  cute  a  *power  of  attorney  to  a  common 
agent,  authorizing  him  to  act  in  making  sales 
and  in  managing  the  joint  property;  the  same 
being  described  as  owned  in  common  between 
the  parties  of  the  first  part  and  various  other 
persons.  The  contract  was  not  under  seal,  and 
was  subscribed  by  the  plaintiff  and  by  Pratt 
with  the  firm  name  of  "  Pratt  &  Taylor." 

The  plaintiff  paid  Pratt  the  $10,000  in  ad- 
vance as  stipulated;  and  $2,000  more  in  July, 
1836,  for  disbursements,  etc.,  which  payments 
were  indorsed  on  the  contract. 

November  16,  1836,  the  parties,  Pratt  and 
Lawrence,  executed  another  agreement.signed 
in  the  same  form  as  the  previous  one,  by  which 
they  agreed  to  extend  the  time  for  executing 
the  deeds  of  conveyance  to  November  1, 1837. 
By  this  agreement  the  bonds  and  mortgages  to 
be  assigned  by  Lawrence  were  specified  and 
the  period  of  assignment  was  also  postponed 
to  the  time  when  the  deeds  should  be  executed 
and  delivered. 

In  the  meantime,  Taylor  took  an  active  part 
in  the  management  of  the  premises,  and  joined 
in  making  some  sales.  He  and  Pratt  were  in 
copartnership  as  forwarders  and  carriers  on 
Lake  Erie,  owning  and  employing  ships  and 
boats  in  that  business.  They  were  interested 
in  the  lands  in  question  with  John  B.  Macy 
and  others.  Macy,  after  the  contract  was  made, 
heard  a  conversation  between  Pratt  and  Taylor 
in  relation  'to  their  ownership  of  the  lands,  and 
in  relation  to  the  contract.  The  conversation 
was  general :  but  Taylor  spoke  of  the  contract 
as  one  in  which  he  was  interested  with  Pratt. 
Another  witness  (Isaac  S.  Smith)  also  heard 
Taylor  speak  of  the  contract  as  his  and  Pratt's. 
The  witness  heard  him  speak  of  it  about  Au- 
gust J ,  1837,  when  he  said,  in  substance,  that 
he  had  an  interest  in  the  contract. 

The  plaintiff  proved  that  the  title  was  out  of 
Pratt  and  Taylor  as  to  a  part  if  not  all  of  the 
lands  described  in  the  contract  at  the  expira- 
tion of  the  extended  time;  indeed  that  they  never 
had  a  good  title  to  the  whole.  The  plaintiff 
addressed  and  sent  three  letters  to  Pratt  under 
date  of  December  7,  and  22,  1837,  and  Jan- 
uary 12,  1838,  which  were  duly  received,  com- 
11O*]  plaining  that  *the  title  was  defective 
and  that  the  requisite  evidences  of  title  had 
not  yet  been  furnished.  The  plaintiff  also 
stated  that  he  did  not  consider  himself  bound; 
that  he  considered  the  contract  at  an  end;  and 
demanded  the  money.  Allusion  was  made  to 
letters  received  on  the  subject  from  Pratt;  but 
none  of  these  were  put  in  evidence.  The  de- 
fendants gave  in  evidence  a  letter  from  the 
plaintiff  to  I*ratt,  dated  November  18,  1837,  in 
which  the  former  complained  that  he  had  been 
drawn  into  the  bargain  by  Pratt's  misrepresen- 
tations as  to  the  state  and  value  of  the  prem- 
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ises,  and  expressed  a  desire  to  throw  up  the 
bargain  as  a  hard  one.  He  proposed  to  annul 
the  contract  on  teims,  and  inquired  at  what 
amount  of  sacrifice  by  the  plaintiff  that  could 
be  done.  The  plaintiff  gave  no  evidence  that 
he  had  either  prepared  and  tendered  a  convey- 
ance to  Pratt  for  execution,  or  offered  to  de- 
liver the  securities  which  were  to  be  assigned. 

The  defendant  requested  the  judge  to  charge: 
1.  That  the  plaintiff  could  not  recover  under 
the  common  counts,  because  his  claim,  if  any, 
arose  out  of  a  special  unexecuted  contract;  2. 
that  he  could  not  recover  under  the  special 
counts,  because  he  had  not  shown  either  a  per- 
formance on  his  part  or  an  offer  to  perform; 
and  3.  That  there  was  no  evidence  of  Pratt 
having  been  properly  authorized  to  act  for 
Taylor  in  making  the  contract  in  question,  nor 
did  it  appear  that  Taylor  had  subsequently 
ratified  the  contract  in  such  a  way  as  to  render 
him  liable  in  this  action.  The  judge  refused  so 
to  charge,  and  the  defendant's  counsel  except- 
ed.  Various  other  exceptions  were  taken  in 
the  course  of  the  trial  on  the  admission  and  re- 
jection of  evidence,  on  a  refusal  to  nonsuit 
and  on  a  request  and  refusal  to  charge.  At  the 
close  of  the  evidence,  the  judge  told  the  de- 
fendant's counsel  that  if  he  saw  fit  to  contro- 
vert whether  Pratt  and  Taylor  were  in  copart- 
nership, or  whether  their  copartnership  interest 
extended  to  the  lands  described  in  the  con  tract, 
or  whether  Taylor  had  authorized  Pratt  to 
bind  him,  he  would  leave  these  questions  to 
the  jury.  The  defendant's  counsel  said  he 
thought  there  was  no  need  of  leaving  these 
matters  to  the  jury.  The  jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff  for  the  money  paid 
*upon  the  contract  with  interest,  viz.:  [*1 11 
$16,787.67;  and  the  defendant  now  moved  for 
a  new  trial  upon  a  bill  of  exceptions. 

Mr.  S.  Stevens,  for  defendant. 

Menars.  G.  P.  Barker,  Atty-Gen.,  and  S. 
Beardsley,  for  plaintiff. 

By  the  Court,  Cowen,  J.  There  was  no 
written  authority  to  Pratt  by  which  Taylor 
was  bound.  Had  the  subject  of  the  contract 
been  personal  property  belonging  to  the  firm, 
no  special  authority  would  have  been  necessa- 
ry; but  at  law  it  is  otherwise  as  to  land,  what- 
ever may  be  the  rule  in  equity.  Out  of  the 
Court  of  Chancery,  real  estate,  though  belong- 
ing to  partners  and  employed  in  the  partner- 
ship business — the  title  standing  in  their  joint 
names — is  deemed  to  be  holden  by  them  as  ten- 
ants in  common  or  joint  tenants  for  all  pur- 
poses. One  cannot,  in  virtue  of  the  partnership 
power,  sell  for  the  other.  Coles  v.  Coles,  15 
Johns.,  159,  161;  Anderson  v.  TompMns,  1 
Brock.  C.  C.(  456,  463  ;  2  Bell,  Com.,  614; 
Story,  Partnership,  146-149.  In  order  to  bind 
Taylor,  therefore,  a  special  authority  was  nec- 
essary for  the  particular  transaction. 

If  a  parol  authority  was  sufficient,  I  am  not 
prepared  to  say  that  here  is  not  evidence  of 
such  an  authority  actually  subsisting  when  the 
contract  was  executed.  If,  after  a  man  has 
agreed  to  sell  my  property  and  has  signed  my 
name,  I  claim  an  interest  in  the  sale,  it  is  by 
no  means  to  be  taken  for  granted  that  upon 
such  a  claim  a  jury  would  not  be  warranted  in 
saying  I  told  the  man  to  affix  my  signature.  It 
seems  the  proof  of  some  authority  was  consid- 
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«red  so  plain  at  the  trial  that  the  counsel  for 
the  defendant  declined  going  to  the  jury  upon 
it.  In  the  Court  of  Chancery,  perhaps  the  mere 
partnership  in  these  lands  would  have  been 
sufficient  to  render  the  contract  binding  on 
Taylor.  See,  Story,  Part.,  129-132,  and  the  ». 
They  were  treated  as  partnership  property  by 
the  contract;  and  in  admitting  the  validity  of 
that  and  claiming  under  it,  Taylor  in  the  same 
breath  admitted  that  the  lands  belonged  to  the 
1 1 2*J  firm.  In  *equity  they  would,  if  in  truth 
belonging  to  the  firm,  have  been  treated  as  per- 
sonal estate;  Id.;  and  that  court  without  any- 
thing more  might  have  decreed  a  specific  exe- 
cution by  both  partners.  Such  being  the  equi- 
ty of  the  case,  it  seems  to  me  it  would  not  have 
been  a  rash  presumption  from  what  Taylor 
said  to  Macy  and  Smith,  that  Pratt  was  ex- 
pressly instructed  by  Taylor  to  affix  the  co- 
partnership name. 

It  was  sufficient,  however,  if  the  proof 
showed  a  ratification  of  the  sale  by  Taylor; 
and  I  think  it  showed  so  much,  at  least,  very 
-clearly.  Here  was  a  written  contract  to  convey 
in  the  name  of  the  firm,  made  as  of  property 
belonging  to  it.  The  plaintiff  promised  to  pay 
the  money  to  "Pratt  &  Taylor,"  on  a  contract 
to  which  the  name  of  the  firm  was  subscribed 
by  Pratt.  First,  $10,000  and  afterwards  $2,000 
were  received  by  Pratt  on  the  contract.  Of 
Taylor's  common  interest  in  the  land  there  is 
no  dispute,  and  he  repeatedly  claimed  in  the 
hearing  of  third  persons,  that  he  had  an  inter- 
est in  the  contract;  a  contract  under  which 
money  had  been  and  was  yet  to  be  paid  to 
Pratt  in  the  names  of  the  two  as  joint  payees. 
This  was  evidence  of  a  positive  acquiescence 
and  adoption  of  the  contract  by  Taylor;  and  if 
there  be  no  objection  to  such  an  authority  be- 
ing by  parol,  both  must  be  considered  as  joint 
receivers. 

It  was  said  for  Taylor  that  the  authority, 
not  being  written,  was  void  by  the  Statute  of 
Frauds.  But  neither  the  N.  Y.  nor  Ohio  Stat- 
ute requires  that  the  authority  should  be  in 
writing.  Both  are  in  this  respect  like  the  En- 
glish Statute;  which,  though  it  require  that  an 
agent  to  convey  real  estate  should  be  appoint- 
ed by  writing,  omits  that  requisite  when  the 
contract  is  executory; ».  e.,  to  convey  at  a  fut- 
ure day.  2R.  S.,69,  2ded.,secs.  6,  8,9;  Sugd. 
Vend.,  120,  121,  Brookf.  ed.  of  1836,  and  cases 
•cited;  8  Wooddes.  428;  Story.Ag.  51, and  n.  2; 
Lloyd.  Pal.  Ag.,  158-160;  2  Kent,  Com.,  613, 
4th  ed.  The  Statute  of  Frauds  draws  the  dis- 
tinction on  its  face  between  conveying  and  con- 
tracting to  convey  lands.  In  the  former  case 
the  agent  must  be  made  by  writing;  in  the  lat- 
ter a  writing  is  not  required,  but  the  books  all 
1 13*]  concur  that  the  appointment  *may  be 
by  parol.  The  Ohio  Statute,  made  an  exhibit, 
is  the  same  in  this  respect  with  our  own. 

An  authority,  by  adopting  the  transaction, 
may  as  well  be  conferred  where  the  question 
of  agency  arises  under  the  Statute  of  Frauds, 
as  under  the  common  law.  The  cases  to  this 
effect  are  cited  in  Dams  v.  Shield*,  24  Wend., 
325.  See.also,  Story,  Ag.,  240,  and  cases  there 
cited.  Such  adoptive  authority  relates  back  to 
the  lime  of  the  transaction,  and  is  deemed  in 
law  the  same  to  all  purposes  as  if  it  had  been 
given  before.  Story,  Ag..  234,  sec.  289;  Id., 
387,  sec.  242. 
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If  the  writing  given  by  the  agent  be  under 
seal,  and  that  be  essential,  another  rule  comes 
in  independently  of  the  Statute  of  Frauds. 
The  authority  must  be  of  equal  dignity,  or  the 
contract  cannot  operate.  Nor  can  a  specialty 
executed  by  attorney  operate  as  such  in  any 
case,  unless  his  power  be  under  seal.  Story, 
Ag.,  50,  sec.  49;  2  Kent,  Com.,  613,  4th  ed. 
Yet  even  in  such  case,  it  does  not  follow  that 
it  shall  not  operate  at  all.  If  the  contract  may 
be  made  without  deed,  the  seal  shall  not  pre- 
vent its  inuring  as  a  simple  contract,  though 
the  authority  be  by  parol,  or  merely  implied 
from  the  relation  between  the  principal  and 
agent;  as  if  they  be  partners.  Story,  Part.,  179; 
Anderson  v.  Tompkins,  1  Brock.  C.  C.,  462,  per 
Marshall,  Gh.  J.  This  doctrine  has  no  connec- 
tion with  the  question  of  what  shall  be  a  suf- 
ficient agency  under  the  Statute  of  Frauds. 

With  regard  to  the  acts  which  are  necessary 
as  evidence  of  a  ratification, I  take  it  that  those 
already  mentioned  are  sufficient.  Taylor  must 
have  known  the  character  of  the  contract  in 
which  he  claimed  an  interest,  and  that  it  as- 
sumed to  run  in  his  and  Pratt's  name  jointly, 
as  partners.  Their  other  relations  in  business 
were  very  intimate;  and  inequity,  though  not 
at  law,  they  would  probably  be  deemed  part- 
ners in  respect  to  the  land.  It  seems  to  have 
been  held  by  them  as  a  subject  of  sale;  and  it 
may  be  collected  from  the  case,  especially 
from  the  letter  given  in  evidence  by  Taylor, 
that  he  had  got  a  very  advantageous  bargain 
out  of  the  plaintiff.  It  would  be  violating  all 
the  rules  of  presumption  applicable  to  cases  of 
this  kind,  were  the  *inference  to  be  de-  [*1 14 
nied  that  he  acquiesced  in  the  bargain  most 
heartily.  Pratt  held  an  extensive  agency  for 
both,  growing  out  of  their  partnership  con- 
cerns, but  I  do  not  go  over  all  the  various  cir- 
cumstances from  which  an  adoptive  agency 
may  be  inferred.  There  are  a  good  many  com- 
ing in  aid  of  the  direct  evidence.  The  value 
of  such  circumstances  are  adverted  to  in  Story, 
Ag.,  248,  sees.  255,  256.  258,  260.  where  many 
of  them  are  enumerated.  Mere  acquiescence  or 
silence  is  sometimes  considered  sufficient.  In 
the  case  before  us,  Taylor  knew  of  the  con- 
tract for  a  long  time;  and  if  he  did  not  mean 
to  join  in  carrying  it  into  effect,  it  is  strange 
and  scarcely  compatible  with  fairness  that  he 
should  have  entirely  omitted  to  apprise  the 
plaintiff. 

The  result  is,  that  Taylor  must  be  consid- 
ered the  receiver  of  this  money  on  joint  ac- 
count with  Pratt.  Quifacit  per  aliumfacit  per 
se.  And  if  the  contract  has  been  broken,  the 
action  was  properly  instituted  against  both, 
whether  it  be  regarded  as  resting  on  the  spe- 
cial contract  or  the  implied  one  for  money  had 
and  received.  It  matters  not  that  Taylor  may 
never  have  personally  received  any  of  the 
money.  He  must  look  to  Pratt's  estate.  Ac- 
cording to  Cole*  v.  Coles,  he  may  have  his  ac- 
tion for  money  had  and  received  in  respect  to 
his  share  of  the  $12,000.  if  the  estate  does  not 
refund  it  to  the  plaintiff. 

Taking  it,  for  the  present,  that  the  contract 
was  broken  by  the  vendors,  I  do  not  stop  to 
inquire  whether  the  plaintiff  is  entitled  to  re- 
cover on  either  of  his  special  counts.  The 
breach  in  the  first  count  is,  that  no  satisfactory 
title  was  made  out;  and  in  the  second,  that  no 
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abstract  was  furnished  according  to  one  of  the 
stipulations.  Either  is  clearly  sufficient  under 
the  count  for  money  had  and  received,  if  the 
plaintiff  be  not  in  fault.  It  is  entirely  settled 
that  one  contracting  to  sell  land  or  chattels 
who  receives  a  deposit  or  an  advance  of  pur- 
chase money  pending  the  contract,  may,  if  he 
fail  of  performance,  be  made  liable  either  di- 
rectly upon  the  contract  for  damages  eo  nom- 
ine; or  the  vendee  may  consider  the  contract 
as  rescinded  and  sue  for  the  sum  advanced  as 
money  had  and  received  to  his  use.  The  lat- 
ter action  proceeds  on  what  is  called  a  right  to 
1 1 5*J  disaffirm  or  rescind  *the  agreement; 
and  in  the  case  mentioned  It  is  matter  of  elec- 
tion with  the  vendee  whether  he  will  exercise 
that  right,  which  may  be  done  by  simply 
bringing  an  action  for  the  money.  2  Phil.  Ev., 
88,  Am.  ed.  of  1839;  Sugd.  Vend.,  279,  280, 
Brookf.  ed.  of  1836,  and  cases  cited.  Beside, 
the  plaintiff  here  declared  the  contract  at  an 
end,  in  his  letter.  Such  action  is  generally 
brought  for  the  deposit  money;  but  it  is  equal 
ly  applicable  to  any  other  money  advanced  at 
any  time  on  the  faith  of  the  agreement.  Far- 
rer  v.  Nightingal,  2  Esp. ,  639,  640,  per  Ld. 
Kenyon,  Ch.  J.;  Weaver  v.  Bentley,  1  Cai.,47. 
The  action  was  held  to  lie  in  the  case  last  cit- 
ed, though  the  agreement  (which  was  to  pro- 
cure a  lease)  was  under  seal.  Mr.  J.  Living- 
ston dissented  on  account  of  the  seal  ;  but  in- 
dependently of  that,  none  of  the  judges  felt 
any  difficulty.  The  action  was  for  money  had 
and  received;  and  the  plaintiff  was  allowed  to 
recover  in  that  form  of  action  all  his  advances, 
whether  of  money  or  stock.  D'  Utricht  v.  Mel- 
ehor,  1  Ball.,  428,  S.  P.  Wiere  the  contract 
is  without  seal,  the  English  authorities  and 
those  in  this  court  are  uniformly  in  favor  of 
that  remedy.  Judson  v.  Wass.ll  Johns., 525, 527, 
per  Van  Ness,  J.;  Gittet  v.  Maynard,  5  Johns., 
85;  Raymond  v.  Bearnard,  12  Johns.,  274. 

It  is,  moreover,  most  clearly  sufficient,  ac- 
cording to  all  the  English  authorities.as  Sugden 
remarks,  Sugd.,  Vend.,  280,  ed.  before  cited, 
simply  to  show  a  want  of  title  in  the  vendor. 
Judson  v.  Wans,  11  Johns.  525,  S.  P.  There  be- 
ing no  title,  or  a  defective  title,  any  precedent 
condition  on  the  part  of  the  vendee  need  not  be 
fulfilled,  such  as  tendering  a  conveyance,  pay- 
ment, or  security.  Judson  v.  Wass,  ut  supra  ; 
Sugd.,  Vend.,  300.  How  far  this  doctrine  may 
have  been  shaken  by  the  recent  case  of  Har- 
rington v.  Higgins,  17  Wend.,  376,  or  other  cases 
decided  by  this  court,  Vide,  Sage  v.  Ranney,  2 
Wend.,  532-534,  it  is  not  necessary  to  inquire. 
I  will  only  say  that,  to  require  the  perform- 
ance of  a  precedent  condition  in  this  particular 
sort  of  contract,  is  demanding  of  the  vendee  a 
most  idle  act ;  and  what  would  be  required  in 
no  other  case  of  a  like  character.  But  in  the 
case  at  bar  there  was  more,  viz. :  a  stipulation 
116*]  *to  furnish  an  abstract,  or  what 
amounted  to  the  same  thing,  for  the  informa- 
tion of  the  plaintiff  and  his  counsel.  This  was 
unconditional.  It  was  not  done,  at  least  not 
satisfactorily,  and  could  not  be  ;  for  a  good 
title  was,  in  fact,  wanting.  Under  such 
circumstances  I  am  of  opinion  that  the 
plaintiff  was  altogether  absolved  from  his 
contract. 

None  of  the  exceptions  appear  to  have  been 
well  taken.  On  the  whole,  I  think  the  verdict 
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was  right,  and  that  the  motion  for  a  new  trial 
must  be  denied. 
Motion  denied. 

Contract  for  sale  of  lands— Agent's  authority  to 
make  must  be  in  writing.  Distinguished— 64  111.,  528. 

Cited  In— 10  Paige,  394 ;  5  N.  Y.,  243 :  55  Am.  Dec., 
339  ;  13  N.  Y..  593;  33  N.  Y.,  550;  64  N.  Y.,  364;  21  Am. 
Rep.,  620:  1  Laos.,  284;  22  Barb.,  243:  53  Barb..  21 ; 
64  111..  527  ;  21  Minn..  411 ;  34  N.  J.  L..  122. 

Partnership— Partner  cannot  bind  copartners  by 
deed.  Explained  -2  N.  Y.,  431. 

Cited  In— 98  111.,  32 ;  38  Am.  Rep.,  78. 

Agent — Authority  to  execute  specialty  must  be  under 
seal.  Cited  In— 5  N.  Y.,  241 ;  65  Am.  Dec.,  337 ;  30- 
Barb.,  223. 

Principal  and  agent— Ratification.  Cited  In— 15  N. 
Y.,  138, 583 ;  10  Barb.,  549 ;  28  Barb.,  600 ;  41  Barb.,  167. 

Adoption— Relates  back  to  time  of  original  transac- 
tion. Cited  in— 46  N.  Y.,  670. 

Contract  of  sale— Breach  of— Election  of  remedies. 
Distinguished— 16  Hun.  81. 

Cited  in— 50  N.  Y.,  43 ;  77  N.  Y.,  318:  87  N-  Y.,  465; 
29  Barb.,  317 ;  34  Barb.,  315 ;  50  Barb.,  84 ;  65  Me.,  92  ^ 
20  Am.  Rep.,  680. 

Offer  to  perform — Vendee  need  not  show,when  vend- 
or has  no  title.  Cited  in— 12  Barb..  146 ;  7  Rob.,  119. 


PRY  ATT  &  CAMPBELL 

v. 
THE  SULLIVAN  COMPANY. 

Trover  by  Owner,  for  Hired  Articles  Attached  to- 
Real  Property  Sold  Subsequently — Nonsuit  Sus- 
tained. 

Where  one  having  hired  the  use  of  certain  per- 
sonal property,  wrongfully  converted  it  by  annex- 
ing it  to  and  making  it  a  part  of  his  real  estate,  and 
then  sold  the  real  estate  to  a  third  person  who  bad- 
no  notice  of  the  facts :  held,  that  the  party  injured 
could  not  reclaim  his  property  from  the  purchaser,, 
but  his  only  remedy  was  by  action  against  the  orig- 
inal wrong -doer. 

TERROR  to  the  Superior  Court  of  the  City  of 
J-J  N.  Y.  The  plaintiffs  in  error  sued  the 
defendants  in  trover  for  a  steam-engine  and 
two  boilers.  The  N.  Y.  and  Shawangunk. 
Mining  Company  formerly  owned  certain 
real  estate  in  the  County  of  Sullivan,  upon- 
which  they  had  buildings  and  works  for  the 
smelting  of  lead  ore.  October  20,  1838,  they 
purchased  the  engine  and  boilers  in  question, 
of  William  Jones  in  the  City  of  N.  Y.,  for 
$1.803.50,  and  Jones  gave  a  bill  of  sale  to  the 
plaintiffs  in  which  he  stated  that  the  plaintiffs- 
had  given  him  their  note  at  30  days  for  $603  50, 
and  the  Company  had  given  their  note  for 
$1,200,  payable  May  1, 1839,  which  notes  when 
paid  would  be  in  full  for  the  property.  On  the 
same  day  the  Company  executed  a  writing  stat- 
ing that  they  "have  hired  and  taken  from"  the 
plaintiffs  the  engine  and  boilers  for  one  month, 
to  commence  that  day.  for  the  sum  of  $20,  pay- 
able at  the  expiration  of  the  *month.  [*1 1 7 
The  Company  promised  to  make  punctual  pay- 
ment, "and  to  quit  and  surrender  up"  the  prop- 
erty "at  the  expiration  of  said  term,  in  as- 
good  state  and  condition  as  reasonable  use  and 
wear  thereof  will  permit."  The  Company  im- 
mediately took  the  engine  and  boilers  to  their 


NOTE.— Fixtures—  Conversion  into  real  estate— Sub- 
sequent conveyance  passes  them.  In  addition  to  the- 
above  case  of  Pyatt  v.  Sullivan  Co.,  see  S.  C.  as  af- 
firmed, 7  Hill,  529;  Ford  v.  Cobb,  20  N.  Y..  344:  Voor- 
hees  v.  McGinnis,  46  Barb.,  242 ;  48  N.  Y.,  278:  Peirce 
v.  Goddard,  22  Pick.,  559 ;  1  Washb.  Real.  Prop.,  9. 
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works  in  Sullivan  Co.,  and  affixed  the  same 
firmly  to  the  freehold,  so  that  they  could  not 
be  removed  without  destroying  the  building 
in  which  they  were  placed  ;  and  in  that  con- 
dition the  engine  and  boilers  have  remained 
ever  since.  The  plaintiffs  knew  what  use  the 
Company  made  of  the  engine  and  boilers. 

August  31,  1839.  the  Company  mortgaged 
their  lands  with  all  the  buildings,  fixtures  and 
machinery,  to  Henry,  Daniel  and  Alexander 
J.  Cotheal,  for  securing  the  payment  of  $20,- 
000  with  interest,  in  one  year.  The  Cotheals 
had  no  notice  of  the  claim  of  the  plaintiffs 
upon  the  engine  and  boilers.  The  mortgage 
was  foreclosed  in  chancery,  and  the  property 
purchased  by  A.  J.  Cotheal.  The  master's  deed 
to  him  was  dated  December  4,  1841.  Decem- 
ber 20,  1841,  A.  J.  Cotheal  contracted  to  sell  the 
property  to  the  defendants  for  $24.000  and  up- 
wards, and  the  vendees  were  to  have  immediate 
possession.  The  defendants  took  and  still  hold 
possession  of  the  property.  In  January,  1842, 
the  plaintiffs  demanded  the  engine  and  boilers, 
and  the  defendants  refused  to  deliver  them. 
The  court  below  nonsuited  the  plaintiffs,  and 
they  now  bring  error  on  a  bill  of  exceptions. 

Mr.  M.  T.  Reynolds,  for  plaintiffs  in  er- 
ror. 

Mr.  A.  Thompson,  for  defendants  in  error. 

By  the  Court,  Bronson,  J.  The  nonsuit 
was  clearly  right.  A  man  cannot  maintain  an 
action  against  me  by  proving  that  the  person 
from  whom  I  purchased  my  house, wrongfully 
took  or  converted  the  brick, stone,  timber,  lime 
or  other  materials  of  which  my  house  was  con- 
structed. Nor  can  he  enter  and  tear  down  my 
house  for  the  purpose  of  regaining  that  portion 
of  it  which  once  belonged  to  him.  His  only 
1 1 8*]  remedy  is  against  the  *wrong-doer. 
Now  here,  the  N.  Y.  and  Shawangunk  Mining 
Company  affixed  the  engine  and  boilers  so 
firmly  to  the  earth  and  building  that  they  clear- 
ly became  a  part  of  the  freehold.  After  hav- 
ing thus  con  verted  the  property  into  real  estate, 
the  Company  mortgaged  the  land  with  all  the 
appurtenances  to  the  Cotheals,  who  had  no  no- 
tice of  the  plaintiffs'  claim  ;  and  the  defend- 
ants have  since  purchased  from  A.  J.  Cotheal, 
to  whom  the  property  was  sold  on  the  foreclos 
ure  of  the  mortgage.  Whether  the  plaintiffs 
could  have  entered  upon  the  N.  Y.  and  Shaw- 
angunk Mining  Company  prior  to  the  mort- 
gage, and  severed  the  engine  and  boilers  from 
the  freehold,  or  whether  their  remedy  lay 
wholly  in  action,  we  need  not  consider.  They 
clearly  cannot  enter  upon  the  Cotheals.or  those 
claiming  under  them,  nor  can  any  action  be 
maintained  against  them.  If  the  defendants 
are  liable  in  any  form,  the  action  should  have 
been  ejectment.  But  there  can  be  no  doubt 
that  they  acquired  just  as  good  a  title  to  the 
engine  and  boilers  as  they  did  to  the  rest  of  the 
real  estate.  The  remedy  of  the  plaintiffs  is 
against  those  who  wrongfully  converted  this 
personal  into  real  property  and  then  sold  it. 

Judgment  affirmed. 

Affirmed— 7  Hill,  629. 

Explained-20  N.  Y..  851 ;  48  Barb..  250. 

Cited  in-48  N.  Y.,  287 ;  10  Allen,  349 ;  43  Mich.,  573: 
89  Am.  Dec.,  759  (7  Met.,  48) ;  M  Am.  Rep.,  449  (V> 
Mich.,  394) ;  43  Am.  Rep.,  121  (58  Iowa,  454). 
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SWARTWOUT  ET  AL.  v.  RODDIS. 

Justice's  Return  on  Appeal —  Unauthorized  Mat- 
ter, Disregarded  —  Jurisdiction  —  Waiver  of 
Objection— Pleading. 

If  a  justice's  return  on  appeal  contain  matters  not 
authorized  or  required  by  statute  to  be  returned^ 
they  should  be  treated  as  mere  unofficial  state- 
ments and.therefore.disregarded.  Per  Nelson, C/i.  J. 

Accordingly,  where  a  justice's  return  to  an  appeal 
set  forth,  among  other  things,  a  copy  of  the  warrant 
by  which  the  suit  was  commenced,  tog-ether  with  a 
copy  of  the  affidavit  on  which  the  warrant  issued,, 
and  the  C.  P.  ordered  judgment  of  discontinance  at 
the  trial  on  the  ground  of  the  insufficiency  of  the- 
affidavit  to  confer  jurisdiction  ;  held,  that  no  issue 
having  been  joined  on  this  point  before  the  justice,. 
i  the  judgment  was  erroneous  and  must  be  reversed. 

In  a  plea  to  the  jurisdiction  of  a  justice,  founded 
upon  the  privilege  of  the  person,  the  want  of  prop- 
er process  or  return,  or  upon  any  other  circum- 
stance not  relating  to  the  cause  of  action,  the  facts 
exhibiting  the  alleged  defect  must  be  specially 
stated. 

'Accordingly,  where  the  defendant  in  a  suit  [*1 1» 
commenced  by  warrant,  pleaded  to  the  jurisdiction 
that  "the  warrant  was  improperly  issued,"  without 
specifying  the  defect ;  held,  that  the  plea  was  a  nul- 
lity, and  that  the  justice  might  disregard  it. 

If  a  defendant  who  is  sued  before  a  justice  by 
warrant,  join  issue  upon  the  merits  and  proceed  to 
trial,  he  will  not  be  permitted  to  object,  on  appeal, 
that  the  justice  had  no  jurisdiction  over  bis  person 
by  reason  of  a  defect  in  the  affidavit  on  which  the 
warrant  issued. 

Citations— 2  R.  8.,  187,  sec.  194,  3d  ed. ;  1  Wentw. 
PL,  tit.  Abatement :  3  Chit.  PL,  895,  et  seq.t  Am.  ed. 
1833 ;  6  East,  583 ;  2  Hill,  657. 

ERROR  to  the  Rensselaer  C.  P.  The  suit 
originated  in  a  justice's  court,  and  was 
commenced  by  warrant  in  favor  of  Swartwout 
&  Baucus  against  Roddis.  On  the" appearance 
of  the  parties  before  the  justice,  and  after  the 
plaintiffs  had  declared,  the  defendant  inter- 
posed a  plea  in  these  words:  "Thedefend- 
j  ant  pleads  to  the  jurisdiction  of  the  justice, 
and  says  that  the  said  justice  ought  not  to 
have  or  take  further  cognizance  of  the  said  ac- 
tion, because  he  says  that  the  said  warrant  was 
improperly  issued,  and  this  he  is  ready  to  ver- 
ify; wherefore  he  prays  judgment,  etc.  De- 
fendant moves  to  be  dismissed  from  custody 
on  the  ground  that  he  has  been  improperly  and 
illegally  arrested."  The  plea  was  overruled  by 
the  justice,  whereupon  the  defendant  pleaded 
the  general  issue.  After  trial,  judgment  was 
rendered  in  favor  of  the  plaintiff  for  $40,  and 
the  defendant  appealed  to  the  C.  P.  The  jus- 
tice's return  set  forth  copies  of  the  warrant, the 
affidavit  on  which  it  was  issued,  and  the  plead- 
ings, and  contained  a  statement  of  the  proceed- 
ings above  detailed.  After  the  jury  had  been 
impaneled  to  try  the  appeal,  the  defendant's 
counsel  moved  for  judgment  of  discontinuance 
on  the  ground  that  the  affidavit  upon  which 
the  warrant  issued  was  defective  and  that  the 
justice  had  no  jurisdiction.  On  offering  to 
read  the  copies  of  the  warrant  and  affidavit  in 
support  of  the  motion,  the  plaintiffs'  counsel 
objected,  insisting:  1.  That  the  warrant  and 
affidavit  formed  no  part  of  the  justice's  re- 
turn, and  were  not,  therefore,  properly  before 
the  court;  and  2.  That  they  purported  to  be 
mere  copies,  and  could  not  for  that  reason  be 
read,  even  admitting  that  the  originals  might 
be  regarded  as  a  part  of  the  return.  The  court 
overruled  the  objection, holding  that  the  copies 
formed  a  part  of  the  return,  and  were  proper 
to  be  read  in  evidence;  and  the  *plaint  [*  1 12O 
iffs'  counsel  excepted.  The  court  thereupon 
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directed  judgment  of  discontinuance,  and  the 
plaintiffs  sued  out  a  writ  of  error. 

Mr.  J.  Pierson.  for  plaintiffs  in  error. 

Mr.  A.  K.  Hadlcy,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  statute 
declares  that  the  justice's  return  shall  state:  1. 
The  title  of  the  cause,  etc. ;  2.  The  demand 
of  the  plaintiff,  setting  forth  a  copy  of  the  dec- 
laration,if  in  writing;  8.  Thepleaof  thedefend- 
ant.etc. ;  4.  Any  other  proceedings  of  the  parties 
upon  which  an  issue  was  framed,  and  the  issue 
joined,  etc.  2  R.  S.,  187,  sec.  194,  2d  ed.  The 
process  by  which  the  suit  was  commenced,  and 
the  preliminary  proceedings.are  not  mentioned 
as  any  part  of  the  return  of  which  the  court 
are  to  take  judicial  cognizance  ;  and  of  course, 
if  extraneous  matters  happen  to  be  embodied 
in  the  return,  the  court  are  bound  to  disregard 
them.  They  go  for  nothing.  The  court  below, 
therefore,  erred  in  acting  upon  the  matters 
embraced  in  the  copies  of  the  warrant  and  affi- 
davit; and  the  judgment  must,  for  that  reason, 
be  reversed. 

But  the  court  erred  independently  of  this 
view  of  the  case.  The  plea  to  the  jurisdiction, 
as  it  is  called,  was  a  nullity  on  the  face  of  it, 
and  was,  therefore,  properly  disregarded  by  the 
justice.  It  contained  no  fact  that  went  to  the 
jurisdiction;  nor  did  it  set  forth  any  issuable 
matters.  Whether  regarded  as  a  plea  to  the 
jurisdiction  of  the  court,  or  in  abatement  of 
the  suit,  the  special  matter  going  to  establish 
the  one  or  the  other  conclusion  should  have 
been  set  forth,  so  that  an  issue  could  have  been 
taken.  Where  the  inferior  tribunal  has  no  ju- 
risdiction of  the  cause  of  action  upon  which  the 
suit  is  founded, it  is  sufficient  to  allege,  general- 
ly, that  the  cause  of  action  accrued  out  of  the  ju- 
risdiction; but  where  the  plea  is  founded  upon 
the  privilege  of  the  person,  the  want  of  proper 
process  or  return,  or  any  other  circumstances 
not  relating  to  the  subject-matter  of  the  suit,  the 
1 2 1  *J  facts  *must  be  specially  stated.  See  1 
Wentw.  PI.,  tit.  Abatement;  3  Chit.  PI.,  895, 
ft  aeg..  Am.  ed.  of  1833;  King  v.  Johnson,  6 
East,  583.  In  this  case,  the  defendant's  plea 
should  have  set  forth  the  alleged  defect  in  the 
affidavit,  so  as  to  have  enabled  the  plaintiff  to 
take  issue.  It  was  not  enough  to  allege  gen- 
erally, that  the  warrant  was  improperly  issued. 
That  was  a  question  of  law,  depending  upon 
the  sufficiency  of  the  affidavit. 

The  case  then  comes  to  this:  no  sufficient 
nor,  indeed,  any  objection  was  taken  before 
the  magistrate  to  the  defect  in  issuing  the  proc- 
ess, and  the  defendant  proceeded  to  an  issue 
and  trial  upon  the  merits.  This  was  regarded 
in  Malone  v.  Clark,  2  Hill,  657,  as  a  sufficient 
waiver  of  the  objection  to  confer  jurisdiction 
over  the  person,  the  only  ground  of  exception 
to  the  proceedings  in  this  case. 

Judgment  reversed. 

Cited  in-4  Denio.  94 ;  32  How.  Pr.,  232 ;  37  How. 
Pr.,  124 ;  27  Mich.,  38. 


TANNER 

v. 

THE  TRUSTEES  OF  THE  VILLAGE  OF 
ALBION. 

Nuisance — Bowling- Alley,  Such  at  Common  Law 
—  Village   Trustees — Power  of,  to  Prohibit — 
74 


Erections  for  Amusement,  Continued  for  Profit 
of  Owner,  are. 

A  bowlingr-alley  kept  for  gain  or  hire  is  a  public 
nuisance  at  common  law,  though  gambling  be  ex- 
pressly prohibited. 

Accordingly.held,  that  under  a  village  charter  au- 
thorizing the  trustees  to  pass  by-laws  relating  to 
nuisances,they  had  power  to  make  a  by-law  prohib- 
iting the  keeping  or  bowling-alleys  for  hire. 

The  case  of  People  v.  Sergeant,  8  Cow.,  139,  and 
Hall's  case;  1  Mod..  76;  1  Keb.,  846 ;  8.  C.,  1  Vent.,  169; 
commented  on. 

Semble,  that  erections  of  every  kind  adapted  to 
sports  or  amusements,  having  no  useful  end  and 
notoriously  fitted  up  and  continued  in  order  to  make 
a  profit  for  the  owner,  are  regarded  by  the  common 
law  as  nuisances.  Per  Cowen,  J. 

The  general  grant  of  legislative  authority  con- 
tained in  art.  1,  sec.  1  of  our  State  Constitution,  in- 
cludes all  the  accustomed  and  acknowledged  pow- 
ers of  legislation,  and  among  these  is  the  power  to 
create  municipal  corporations  with  the  right  to  pass 
by-laws  for  local  objects. 

Citations-Laws,  1828,  p.  447,  448;  1  Hawk.  P.  C.,  by 
Cur.,  Ch.,  32,  sec.  6 ;  1  Mod.,  76 ;  2  Keb..  846 ;  12  Mod., 
342;  8  Cow.,  139;  10  Mod.,335;  1  Vent.,  169;  3  B.&  Adol. 
184  ;  3  Keb.,  465;  1  Boll.  Abr..  139,  tit.  Nusans  Com- 
mon, P,  3;  1  Geo.III.,  1761;_2  Burr.,  1232;  4  Yerg.,  163; 
Bac.  Abr.  Gaming,  a. 

TERROR  to  the  Orleans  C.  P.  The  suit  was 
-CJ  commenced  in  a  justice's  court  by  the 
Trustees  of  the  Village  of  Albion  against  Tan- 
ner, to  recover  a  penalty  of  $5  for  the  viola- 
tion of  the  following  ordinance  of  the  plaint- 
iffs, viz.:  "It  shall  not  *be  lawful  for  [*122 
any  person  or  persons  to  keep  or  maintain  in 
the  said  village,  any  ball-alley  or  apparatus, 
alley, machine, building  or  inclosure, construct- 
ed or  used  for  the  purpose  of  playing  thereon 
or  therewith  at  the  game  called  or  known  by 
the  name  of  nine-pins  or  ten-pins,  for  gain, 
hire,  reward  or  emolument  of  any  kind  or  in 
any  manner  whatsoever  ;  and  every  person  or 
persons  who  shall  have  in  his  or  their  posses- 
sion, or  under  his  or  their  control,  either  as 
occupant,  agent  or  owner,  any  such  ball-alley, 
etc.  .constructed  or  used  for  the  purpose  afore- 
said, and  shall  suffer  or  permit  any  person  or 
persons  to  use  the  same  or  play  thereon  for  any 
stake,  wager,  bet  or  chance,  or  who  shall  di- 
rectly or  indirectly  receive  or  bargain  to  re- 
ceive any  gain,  hire,  reward,  emolument  or 
valuable  consideration,  etc.,  for  such  use  or 
play,  shall  forfeit  and  pay  to  the  said  trustees 
the  sum  of  five  dollars  for  each  and  every  of- 
fense," etc.  The  section  of  the  village  charter 
under  which  the  ordinance  was  passed,  is  as 
follows  :  "  It  shall  be  lawful  for  the  trustees, 
etc.,  to  make,  ordain,  constitute  and  publish 
such  prudential  by -laws, rules  and  regulations, 
as  they,  from  time  to  time,  may  deem  meet 
and  proper,  and  the  same  to  alter  or  repeal  at 
pleasure,  and  such  particularly  as  are  relative 
to  the  streets,  etc.;  relative  to  slaughter-houses 
and  nuisances  generally  ;  relative  to  the  firing 
of  guns,  etc.;  and  generally  relative  to  any- 
thing whatsoever  that  may  concern  the  safety, 
advantage  or  good  government  of  the  said  vil- 
lage ;  but  such  by  laws  shall  not  be  contrary 
to  or  inconsistent  with  the  laws  of  this  State 
or  of  the  United  States."  Sess.  L.,  1828,  p. 
447,  448,  sec.  4.  On  the  trial  before  the  jus- 
tice, due  publication  of  the  ordinance  and  no- 
tice thereof  to  the  defendant  were  admitted. 
It  was  also  admitted  that  the  defendant  owned 
and  occupied  a  ten-pin  alley  in  the  village  ; 
that  on,  etc.,  two  persons  contracted  with  the 
defendant  for  the  use  of  the  alley  at  the  rate 
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of  six  cents  for  every  game  they  should  play  ; 
that  the  defendant  accordingly  let  to  such 
persons  the  use  of  the  alley  ;  that  they  played 
thereon  and  paid  the  defendant  $1  for  the  use 
thereof;  and  that, while  they  were  playing,  the 
defendant  kept  an  account  of  the  games  on  a 
slate,  etc.  It  was  further  admitted  that  the 
1 23*]  following  advertisement  was  *posted 
in  a  conspicuous  place  in  the  alley,  viz.:  "Rules 
of  the  Alley:  1.  For  one  rub,  each  loser  pays 
six  cents  ;  2.  No  lobbing  a  ball  over  fifteen 
feet ;  3.  All  ties  decided  by  a  single  ball ;  4. 
Ties  on  first  or  third  game,  first  ball  on  the  tie 
and  then  counts  on  the  next  game;  5.  No  per- 
son can  hold  the  alley  for  more  than  three 
'rubs  ;  6.  No  minors  or  boys  allowed  in  the  al- 
ley; 7.  No  colored  person  allowed  in  the  alley; 
8.  All  disputes  settled  by  the  game-keeper  ;  9. 
All  back  balls  count ;  10.  For  a  single  game 
three  cents  ;  11.  No  betting  allowed.  No 
trust."  The  justice  rendered  judgment  in  fa- 
vor of  the  plaintiffs  for  the  amount  of  the  pen- 
alty, which  was  affirmed  by  the  C.  P.  on  certi- 
orari;  and  the  defendant  thereupon  sued  out  a 
writ  of  error." 

Mr.  S.  R.  S.  Mather,  for  plaintiff  in  error. 

Mr.  A.  Thomas,  for  defendants  in  error. 

By  the  Court,  Cowen,  J.  This  case  has 
been  argued  mainly  on  the  general  words  at 
the  conclusion  of  the  4th  section  of  the  village 
charter.  Sess.  L.  1828,  p.  447,  448.  So  far  as 
the  arguments  go  on  these,  they  need  not  be 
considered  ;  for  I  am  of  opinion  that,  the  of- 
fense prohibited  is  within  the  more  particular 
words.  Among  other  thing,  the  Trustees  are 
authorized  by  that  section  to  make  by-laws  rel- 
ative to  slaughter-houses  and  nuisances  gen- 
erally. The  by-law  in  question  provides  that 
it  shall  not  be  lawful  for  any  person  to  keep 
or  maintain  any  ball-alley  or  apparatus,  alley, 
machine,  building  or  inclosure,  constructed  or 
used  for  the  purpose  of  playing  thereon  or 
therewith  at  the  game  called  or  known  by  the 
name  of  nine  pins  or  ten  pins,  for  gain,  hire, 
reward  or  emolument  of  any  kind,  or  in  any 
manner  whatsoever.  Establishments  of  this 
kind  in  populous  communities  are,  at  besjt.and 
even  when  used  without  hire,  very  noisy,  and 
have  a  tendency  to  collect  idle  people  together 
and  detain  them  from  their  business.  When 
built  and  kept  on  foot  for  gain,  the  owner  is 
interested  to  invite  and  procure  as  full  an  at- 
tendance as  possible,  day  after  day  ;  and  for 
this  purpose  temptations  beyond  mere  amuse- 
1  24*J  ment  *are  often  resorted  to,  such  as 
drinking  and  gaming.  So  far  as  I  have  been 
able  to  discover, erections  of  every  kind  adapt- 
ed to  sports  or  amusements,  having  no  useful 
end,  and  notoriously  fitted  up  and  continued 
with  the  view  to  make  a  profit  for  the  owner, 
are  considered  in  the  books  as  nuisances.  Not 
that  the  law  discountenances  innocent  relaxa- 
tion; hut  because  it  has  become  matter  of  gen- 
eral observation  that,  when  gainful  establish- 
ments are  allowed  for  their  promotion,  such 
establishments  are  usually  perverted  into  nurs- 
eries of  vice  and  crime.  Common  stages  for 
rope  dancers  have  been  adjudged  nuisances  at 
the  common  law;  "Not  only,"  says  Hawkins, 
"  because  they  are  great  temptations  to  idle- 
ness, but  also  because  they  are  apt  to  draw  to- 
gether great  numbers  of  disorderly  persons, 
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which  cannot  but  be  very  inconvenient  to  the 
neighborhood/'  1  Hawk.  P.  C.,  by  Curwood, 
ch.  32,  sec.  6.  In  the  next  section,  he  distin- 
guishes between  places  kept  for  such  useless 
sports,  and  play-houses,  which  were  originally 
instituted  for  the  laudable  design  of  recom- 
mending virtue  to  the  imitation  of  the  people 
and  exposing  vice  and  folly.  These,  he  says, 
are  not  nuisances  in  their  own  nature  ;  but 
may  only  become  such  by  accident ;  whereas 
the  others  cannot  but  be  nuisances.  I  mention 
common  stages  for  rope  dancing.because  bowl- 
ing alleys  were  long  since  held  to  stand  on  the 
same  footing.  Jacob  Hall's  case,  1  Mod.,  76. 
Hall,  a  rope-dancer, had  erected  a  stage  or  was 
about  erecting  one  at  Charing  Cross.which  the 
Court  of  K.  B.  pronounced  to  be  a  nuisance. 
Hale,  Ch.  J.,  mentioned  as  a  precedent  "  that 
in  the  eighth  year  of  Charles  the  First,  Noy 
came  into  court  and  prayed  a  writ  to  prohibit 
a  bowling-alley  erected  near  St.  Dunstan's 
Church,  and  had  it."  In  the  report  of  Halts 
case  in  2  Keb.,p.  846,  Ch.  J.  Hale  is  represent- 
ed as  saying  that  "  Noy  prayed  a  writ  to  re- 
move a  bowling  alley  ;  and  had  it  without  any 
presentment  at  all."  Thus  we  see  Hawkins  is 
sustained  by  the  highest  authority  in  saying 
that  such  places  cannot  but  be  nuisances.  The 
tendency  of  the  alley  being  well  known,  it  was 
adjudged  to  be  a  nuisance  of  itself;  and  a  writ 
accordingly  issued  to  remove  it  without  any 
trial.  Now  this  is  not  *because  rope-  [*125 
dancing,  or  playing  at  nine-pins  or  any  other 
game  with  bowls  is  a  mischief;  nor  that  being 
a  spectator  at  a  rope-dance  is  censurable  in  the 
least.  Such  acts  are  not  nuisances.  In  them- 
selves they  are  entirely  innocent.  The  nui- 
sance consists  in  the  common  and  gainful  es- 
tablishment for  the  purpose  of  sports,  having 
the  aptitude  and  tendency  of  which  Hawkins 
speaks;  not  that  this  always  produces  the  con- 
sequences of  which  he  complains,  but  because 
there  is  imminent  danger  of  its  doing  so.  A 
deposit  of  gunpowder,  a  useful  article,  among 
a  block  of  houses  might  be  very  harmless;  yet 
it  is  a  public  nuisance,  from  the  danger  of  ex- 
plosion. Anon.,  12  Mod.,  342.  The  case  of 
People  v.  Sergeant,  8  Cow.,  139,  is  relied  on, 
which  held  that  a  room  kept  for  the  playing 
of  billiards  was  not  a  public  nuisance,  though 
a  profit  was  made  of  it.  But  the  court  disavow 
the  intent  to  interfere  with  the  principle  laid 
down  by  Hawkins.  On  the  contrary,  they  re- 
fer to  it  with  approbation,  and  admit  that  the 
keeping  of  a  gaming  house  was  an  indictable 
offense  at  common  law.  This  was  held  express- 
ly in  King  v.  Dixon,  10  Mod.,  335.  Yet  the  act 
of  gaming  was  no  more  criminal  by  that  law 
than  dancing  on  a  rope  or  playing  at  cricket. 
It  may  be  somewhat  difficult  to  reconcile  Peo- 
ple v.  Sergeant  with  the  general  principle  which 
seems  perfectly  well  settled;  but  the  case  claims 
no  more  than  that  a  billiard-room  appearing  to 
be  kept  in  a  particular  way  forms  an  excep- 
tion. In  general,  the  law  is  not  scrupulous 
about  actual  results.  It  seems  that  a  building 
has  been  erected  for  at  least  an  idle  purpose, 
the  probable  consequences  of  which  will  be 
pernicious.  It  does  not  stop,  therefore,  and 
call  witnesses  to  prove  that  it  is  so  in  fact. 
When  Hall,  the  rope-dancer,  was  brought  up, 
Ld.  Hale  held  it  enough  that  the  stage  had 
been  or  was  about  to  be  erected.  He  told  him 
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he  understood  it  was  a  nuisance  to  the  parish. 
It  is  true  that  some  of  the  inhabitants,  being 
present.said  it  occasioned  broils  and  fightings, 
and  drew  so  many  rogues  to  the  place  that  they 
lost  things  out  of  their  shops  every  afternoon. 
But  this  information  was  not  received  as  from 
witnesses.  No  one  could  on  his  oath  connect 
the  cause  with  the  effects;  and  no  one  appears 
1 26*]  to  have  *been  sworn.  All  the  evils 
complained  of  might  have  existed  without  the 
stage.  Had  the  erection  been  for  the  purpose 
of  some  useful  business  or  object,  actual  con- 
sequences would  have  been  inquired  of.  But 
it  was  the  simple  case  of  one  man  squandering 
his  time  for  money,  in  order  to  induce  others 
to  waste  both  their  time  and  money. 

No  one  is  so  blind  as  not  to  see  that  such 
places,  on  their  becoming  known,  bring  to- 
gether the  most  profligate  mixtures;  brawlers, 
drunkards,  gamblers,  blacklegs,  pickpockets, 
and  other  petit  thieves.  Ld.  Hale  did  not  want 
witnesses  of  this.  All  he  wanted  was  the  no- 
toriety of  the  fact — the  testimony  of  experi- 
ence. According  to  the  report  of  Hatt's  case  in 
2  Keb.  there  were  mere  affidavits  that  Hall 
was  going  on  to  build  his  booth,  which  was 
not  yet  done.  The  reporter  adds  that,  after 
the  court  were  informed  of  the  working,  they 
sent  for  Hall  and  the  workmen  by  a  tipstaff  ; 
"and  because  he  would  not  enter  into  a  recog- 
nizance not  to  build  on,  they  committed  him, 
and  then  he  ceast."  Ventris  gives  the  same  ac- 
count of  the  matter.  1  Vent. ,  169.  He  says,  the 
complaint  was  that  the  booth  was  erecting.and 
that  Hall  intended  to  show  his  feats  of  activity 
to  the  annoyance  of  the  complainants  "by  rea- 
son of  the  croud  of  idle  and  naughty  people 
that  would  be  drawn  thither,  and  their  ap- 
prentices inveigled  from  their  shops.  "  The 
court  ordered  him  to  stop,  to  which  he  replied, 
with  great  impudence,  that  he  had  the  King's 
warrant  for  it  and  promise  to  bear  him  harm- 
less. After  committing  him,  the  court  caused 
a  record  to  be  made  of  the  nuisance,  as  upon 
their  own  view,  and  awarded  a  writ  to  the 
sheriff  to  prostrate  it.  All  this  is  only  follow- 
ing out  the  rule  of  law  that  a  man  shall  be 
holden  accountable  for  the  probable  conse- 
quences of  his  acts ;  the  obvious  ground  on 
which  the  court  proceeded  a  few  years  before 
in  the  case  of  the  bowling-alley  without  even 
waiting  for  a  presentment.  In  Rex  v.  Moore,  3 
B.  &  Ad.,  184,  the  defendant  was  convicted  on 
the  ground  that  he  had  collected  a  crowd  in 
his.  own  field  for  pigeon  shooting,  by  which 
the  neighborhood  was  annoyed ;  and  he  was 
held  guilty  of  a  nuisance.  Littledale,  «/.,  said: 
"No  doubt  it  was  not  his  [the  defendant's]  ob- 
127*]  ject  [to  create  *a  nuisance].  If  it  be 
the  probable  consequence  of  his  act,  he  is  an- 
swerable as  if  it  were  his  actual  object.  If  the 
experience  of  mankind  will  lead  any  one  to  ex- 
pect the  result,  he  will  be  answerable  for  it." 
In  Bex  v.  Howel,  3  Keb.,  465,  which  was  in  the 
27  Car.  II.,  the  court  thought  an  indictment 
for  a  nuisance  in  keeping  a  cockpit  valid  at 
common  law;  and  this  again  on  the  authority 
of  the  bowling-alley  case  which  they  mentioned 
and  said  it  was  pulled  down  as  a  common  nui- 
sance. In  King  v.  Dixon,  the  indictment  was 
simply  for  keeping  a  common  gaming-house. 
No  consequences  were  mentioned;  and  it  did 
not  conclude  ad  commune  nocumenlum.  It  was, 
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therefore,  insisted  that  it  could  not  be  good  at 
common  law.  The  court  answered, the  conclu- 
sion was  not  necessary,  because  the  act  was  an 
offense  in  its  own  nature. 

In  the  case  before  us,  the  rules  of  playing  in 
Tanner's  ball-alley  aie  stated,  with  an  instance 
of  play  by  persons  who  hired  the  alley  and  pro 
ceeded  under  the  inspection  and  reckoning  of 
Tanner.  I  have  gone  into  a  consideration  of 
the  cases,  to  show  that  a  building  which  the 
law  considers  a  nuisance  in  its  own  nature, 
when  kept  in  a  particular  way  and  for  a  par- 
ticular purpose,  is  not  to  be  tested  by  appear- 
ances. It  cannot  be  modified  by  printed  rule& 
against  the  practice  of  gambling,  and  by  the 
surveillance  of  the  owner  as  if  to  see  that  they 
are  not  violated.  The  law  knows  that  appear- 
ances are  often  simulated.  Vicious  houses  com- 
monly make  loud  pretensions  to  such  superior 
regularity,  that,  however  others  may  behave, 
they  would  be  thought  an  exception.  In  the 
case  of  the  ball-alley  mentioned  by  Ld.  Hale, 
the  court  did  not  send  and  inquire  what  ap- 
pearances of  regularity  and  decency  might  be 
affected  by  the  owner.  Informal  ion  that  it  was- 
a  bowling-alley  satisfied  them;  and  they  issued 
a  writ  to  abate  it,  without  waiting  for  a  trial. 
Their  own  sagacity  spoke  as  to  the  ultimate 
effects.  If  the  building  had  been  so  far  well 
conducted,  so  much  the  better  for  community. 
The  court  determined  that  it  should  not  after- 
wards be  conducted  at  all,  on  account  of  the 
consequences  which  would  probably  ensue. 
Suppos^  a  woman  to  hold  out  her  house  as  one 
of  ill  fame.  Does  it  take  from  it  the  character 
of  a  nuisance,  that  *there  has  been  no  [*  1 28 
instance  of  actual  prostitution?  Or,  on  trying 
it  under  an  indictment,  would  it  be  necessary 
to  show  a  case  of  prostitution?  The  law  ap- 
plies, as  we  have  seen,  the  presumptio  juris  et 
dejure.  A  man  who  should  erect  a  pig  stye 
under  his  neighbor's  window  could  hardly  ex- 
cuse himself  by  showing  that  he  intended  to- 
keep  it  clean  and  inoffensive,  although  the 
thing  is  useful  in  itself.  A  house  in  a  populous- 
town,  divided  for  poor  people  to  inhabit  dur- 
ing the  prevalence  of  an  infectious  disease.is  a. 
nuisance.  1  Roll.  Abr.,  139,  tit.  Nusans  Com- 
mon* F,  3.  The  law  does  not  wait  for  the  dis- 
ease to  spread.  It  exercises  a  wise  forecast,  and 
repels  the  evil  at  the  threshold.  It  does  the 
same  thing  in  favor  of  public  morals  and  pub- 
lic economy.  A  useless  establishment,  wasting 
the  time  of  the  owner,  tending  to  fasten  his- 
own  idle  habits  on  his  family,  and  to  draw  the 
men  and  boys  of  the  neighborhood  into  a  bad 
moral  atmosphere — a  place  which,  in  despite 
of  every  care,  will  be  attended  by  profligates, 
with  evil  communication,  and  at  best  with  a 
waste  of  time  and  money, followed  by  the  mul- 
tiplication of  paupers  and  rogues — has  always 
been  considered  an  obvious  nuisance.  Surely 
we  have  not  come  to  an  age  when  the  morality 
of  the  law  is  relaxed  beyond  what  it  was  in  the 
reign  of  Charles  II.,  the  date  of  Hall's  booth, 
erected,  as  he  said,  by  license  from  the  King. 
This  was  a  very  probable  account.  Charles  was- 
known  to  be  the  most  careless  in  his  moral 
conduct  of  any  man  in  his  kingdom,  and  to 
keep  a  court  which  was  abandoned  to  all  sort* 
of  licentiousness.  The  Duke  of  Buckingham, 
his  principal  adviser,  was  said  himself  to  have 
been  a  rope  dancer.  It  is  not  very  likely  that  a. 
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King  whose  palace  was  distinguished  for  be- 
ing the  largest  brothel  in  Europe,  and  who  is 
known  to  have  dismissed  Ld.  Clarendon  on  the 
joint  advice  of  Buckingham  and  the  Duchess 
of  Cleveland,  a  prostitute,  would  hesitate  to 
license  any  vicious  establishment  for  which 
such  courtiers  might  invoke  his  patronage. 
The  rule  of  the  common  law  becomes  more 
evident,  and  the  precedent  referred  to  more  im- 
posing, when  thus  placed  in  contrast  with  the 
moral  waste  by  which  it  was  surrounded.  I 
must  be  allowed  to  protest  against  the  suppo- 
sition that  the  same  law  will,  in  this  age  and 
129*]  *country,  and  in  such  a  village  as  Al- 
bion, hold  practices  to  be  innocent  which  were 
denounced  as  offenses  against  public  morals 
and  economy  in  the  reign  of  Charles  II.  I  say 
Charles  II.  I  am  aware  that  the  bowling  alley 
was  torn  down  in  the  previous  reign ;  but  it 
was  cited  as  a  precedent  in  point  to  that  of  the 
rope-dancer's  booth.  The  more  modern  prece- 
dents leave  no  room  for  suspecting  relaxation. 
In  the  1  Geo.  III.,  1761,  an  indictment  at  com- 
mon law  was  sustained,  which  charged  a  house 
to  be  disorderly,  because  the  defendant, for  his 
gain,  lucre  and  profit,  invited  evil  and  ill  dis- 
posed persons,  of  ill  name  and  fame,  and  of 
dishonest  conversation,  to  congregate  in  it, 
where  they  remained,  "fighting  of  cocks,  box- 
ing, playingat  cudgels,  and  misbehaving  them- 
selves." Rex  v.  Higginson,  2 Burr.,  1232.  Com- 
ing to  our  own  country,  we  find  the  law,  as 
here  administered, denouncing  penalties  against 
the  remotest  approaches  to  moral  infection. 
The  Act  of  1815  incorporating  the  Town  of 
Franklin,  in  Tennessee,  gave  the  town  power, 
as  in  the  Act  before  us,  to  make  by-laws  for 
the  prevention  of  nuisances.  A  by-law  was 
passed  inflicting  a  penalty  of  $5  on  any  person 
who  should  exhibit  a  stud  horse  in  the  town. 
The  defendant  having  exhibited  his  horse,  the 
Supreme  Court  held  the  act  to  be  a  nuisance, 
on  the  principle,  as  they  remarked,  which  con- 
demned ale  houses,  gaming-houses,  brothels, 
booths  for  rope-dancers,  mountebanks  and  the 
like.  NoUn  v.  Mayor  and  Aldermen  of  Frank- 
lin, 4  Yerg.,  163.  The  case  is  the  stronger,  be- 
cause the  exhibition  was  in  itself  necessary  in 
the  breeding  of  horses.  Yet  the  offensive  char- 
acter of  the  employment,  and  the  place  where 
exercised,  were  held  sufficient  to  characterize 
the  act  as  criminal  per  se. 

The  only  argument  I  have  heard  urged  in 
excuse  for  bowling-alleys  is,  that  the  exercise 
of  the  players  is  conducive  to  health.  In  this 
respect  such  alleys  have  been  compared  with 
bath-houses.  The  answer  is,  that  there  are 
various  other  kinds  of  exercise  entirely  equiva- 
lent ;  and  if  not,  the  means  of  playing  with 
bowls  are  easily  accessible  without  those  pub- 
lic establishments  carried  on  for  hire  which 
13O*]the  law  has  denounced  as  of  *evil  tend- 
ency. The  playing  with  cards  and  dice  has 
been  recognized  by  grave  authority  as  useful 
in  recreating  and  fitting  a  person  for  business. 
Bac.  Abr.  Gaming,  A.  Yet  it  would  scarcely 
be  pretended  that  a  card  or  dice-room  kept  for 
a  reward, under  the  strongest  protestations  that 
it  was  intended  solely  for  recreation, should  be 
tolerated  by  the  law.  The  pernicious  conse- 
quence of  allowing  men  to  have  a  pecuniary 
interest  in  promoting  that  sort  of  play  is  too 
wel!  known. 
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There  is  no  need,  therefore,  as  the  counsel 
for  the  plaintiff  in  error  supposes,  of  the  cor- 
poration showing  that  the  power  they  have  as- 
sumed is  derivable  from  the  general  clause  of 
the  statute  authorizing  by-laws  relative"to  any- 
thing, etc.,  that  may  concern  the  safety,  advan- 
tage or  good  government  of  said  village."  The 
by-law  is  not  "contrary  to  or  inconsistent  with 
the  laws  of  this  State  or  of  the  Unhed  States." 
It  is  not,  as  he  supposes,  necessary  to  show  act- 
ual gambling  or  actual  mischief;  and  the  alley 
is  far  from  being  legitimate  in  the  same  sense 
as  the  instances  he  puts  of  oyster-shops,  places 
of  innocent  refreshment,  recreation  or  amuse- 
ment, or  for  religious  exercise.  People  v.  Ser- 
geant sustains  no  such  view.  Or,  if  it  could  be 
carried  to  the  extent  contended  for,  we  should 
be  bound  to  disregard  it;  at  least  to  prevent  its 
interference  with  the  settled  law  of  nuisance. 
The  application  of  that  law  must  always  be 
regulated  in  some  measure  by  the  facts  of  each 
case,  though  judges,  as  we  have  seen,  are 
bound  to  notice  them  judicially,  collecting 
their  knowledge  from  general  experience.  For 
one,  I  should  not  have  thought  myself  war- 
ranted in  regarding  billiard-rooms  as  of  that 
venial  character  which  seems  to  be  accorded  to 
them  in  the  case  cited.  Billiard-tables  are  de- 
nounced by  the  statute  as  criminal  appendages 
to  taverns,  passenger-boats,  vessels,  etc.  I  do 
not  remember  ever  having  seen  a  game  of  bil- 
liards played,  and  am  still  further  removed 
from  actual  knowledge  whether  the  rooms 
where  they  are  kept  have  a  tendency  to  pro- 
mote any  kind  of  moral  evil.  The  information 
which  reached  me,  however,  while  upon  the 
circuit,  and  on  which  I  was  in  the  habit  of 
charging  grand  juries,  was  anything  but  fa- 
vorable to  those  places.  Were  the  question 
res  nova,  I  doubt  whether  I  could  bring  myself 
*to  join  in  the  annunciation  that  a  bil-  [*131 
Hard-room  kept  for  lucre,  in  whatever  place.is 
not  a  nuisance  at  the  common  law.  I  should 
certainly  hesitate,  however,  with  the  case  cited 
before  me,  and  while  legislation  is  so  severe 
upon  them  when  found  in  certain  places,  to 
adjudge  that  they  are  within  the  general  prin- 
ciples which  I  have  found  applicable  to  bowl- 
ing-alleys. 

It  is  said  the  Constitution  gives  the  legisla- 
tive power  to  a  Senate  and  Assembly,  which 
cannot  delegate  the  right  to  make  laws.  The 
answer  is,  that  the  words  of  the  Constitution 
comprehend  and  imply  all  the  accustomed  and 
acknowledged  powers  of  legislation.  Among 
these  is  the  power  to  create  municipal  corpora- 
tions with  the  right  to  pass  by-laws  for  local 
objects. 

I  am  of  opinion  that  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 

Crlticised-4E.  D.  S.,  575. 

Cited  in— 3  Hun,  87;  7  Hun.  216;  28  Hun.  4«6;  30 
Barb.,  370 ;  36  Barb.,  304 ;  5  T.  &  C.,  814  ;  32  How.  Pr., 
127  ;  30  N.  J.  L.,  105. 


MOSS  ».  McCULLOUGH. 

Principal  and  Surety — Judgment  against  Princi- 
pal, at  Evidence  against  Surety — Corfwrationt 
— Liability  of  Stockholder — Evidence — Parties. 

In  freneral,  a  Judgment  obtained  by  a  creditor 
ag-ainst  the  principal  is  not  evidence  against  the 
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surety  for  the  purpose  of  establishing  the  original 
demand.  Per  Cowen,  J. 

Otherwise,  if  the  contract  of  the  surety  import 
that  he  is  to  abide  the  result  of  the  litigation  be- 
tween the  creditor  and  the  principal.  Per  Cowen,  J. 

The  liability  of  a  stockholder  in  the  Kossie  Lead 
Mining  Company,  for  a  debt  contracted  by  the  cor- 
poration. L.  of  1837,  p.  441,  442,  sec.  9,  is  like  that  of 
a  conditional  guarantor  for  a  valuable  considera- 
tion: and  consequently,  held,  that  in  an  action 
brought  to  charge  him,  the  judgment  obtained 
against  the  corporation  pursuant  to  the  10th  section 
of  the  charter  could  not  be  used  by  the  plaintiff 
either  as  conclusive  or  even  prima  facie  evidence 
of  the  genuineness  or  validity  of  the  debt. 

The  judgment  is  admissible  for  the  purpose  of 
showing  the  inability  of  the  company  to  pay,  in  the 
manner  prescribed  by  the  charter. 

The  cases  of  Slee  v.  Bloom,  20  Johns.,  669,  and 
Moss  v.  Oakley,  2  Hill,  265,  commented  on  and  ex- 
plained. 

A  judgment  obtained  against  executors  or  admin- 
istrators, is  not  evidence  of  the  debt  in  a  subsequent 
proceeding  to  charge  heirs  or  devisees.  Per  Cowen,  J. 

If  one  of  several  partners  be  sued  alone  for  a  debt 
due  from  the  firm,  and  judgment  be  obtained,  this 
will  extinguish  the  liability  of  the  other  partners. 
Per  Cowen.  J. 

Citations— Laws,  1837,  p.  441.  sec.  9 ;  2  Hill,  265 ;  20 
Johns..  669;  24  Wend..  35,  52-59:  3  Hill,  188.  192;  4 
Hill,  522;  Cow.  &  H.  Notes  to  Phil.  Ev.,  921,  982;  10 
Pick..  126, 127. 

DEBT,  tried  at  the  St.  Lawrence  Circuit, 
in  July,  1842,  before  Willard,  C.  Judge. 
1 32*J  *The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff,  and  the  defendant  now  moved 
for  a  new  trial  on  a  bill  of  exceptions.  The 
case  is  sufficiently  stated  in  the  opinion  of 
Cowen,  J. 

Messrs.  J.C.  Smith  and  A.  Taber,  for  de- 
fendant. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

Cowen,  J.  This  was  an  action  of  debt 
against  the  defendant  as  a  stockholder  in  the 
Rossie  Lead  Mining  Company.  The  plaintiff 
proved  a  note  of  the  Company  payable  to  the 
order  of  Moss  and  Knapp,  made  while  the  de- 
fendant was  a  stockholder,  together  with  a 
judgment  upon  it  in  favor  of  the  plaintiff 
against  the  Company,  followed  by  an  unavail- 
able execution.  The  defendant  proposed  evi- 
dence tending  to  impeach  the  note  as  wholly 
or  partially  invalid,  because  given  for  property 
which  the  Company  had  no  power  to  purchase. 
The  defense  was  overruled,  on  the  ground 
that  the  defendant  was  concluded  by  the  judg- 
ment. 

This  Company  was  incorporated  by  the  Act 
of  May  12,  1837,  Sess.L.  1837,  p.  441.  By  the 
9th  section,  the  stockholders  are  declared 
jointly  and  severally  personally  liable  for  the 
payment  of  all  debts  or  demands  contracted 
by  the  Corporation.  But  it  is  provided  by  the 
next  section,  that  no  suit  shall  be  commenced 
upon  such  debt  or  demand  against  a  stock- 
holder till  judgment  shall  have  first  been  ob- 
tained against  the  Corporation, execution  issued 
and  returned  unsatisfied  in  whole  or  in  part, 
or  the  Corporation  shall  have  been  dissolved. 
In  becoming  a  stockholder,  the  defendant  sub 
jected  himself  to  liability  according  to  the 
terms  of  the  statute;  by  the  true  construction 
of  which,  I  am  of  opinion,  the  stockholders 
are  made  liable  as  guarantors  of  all  debts  con- 
tracted by  the  Company,  upon  condition  that 
the  creditor  shall,  in  the  manner  prescribed, 
show  the  inability  of  the  Company  to  pay  the 
judgment  and  execution  against  them.  See, 
Most  v.  Oakley,  2  Hill,  265.  One  would  sup 
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pose  it  scarcely  necessary  *to  do  more  [*1 33 
than  read  the  statute  in  order  to  determine  the 
character  of  the  relation.  A  contracts  to  pay 
any  debt  contracted  by  B.  if  the  latter  be  un- 
able to  pay  it.  Put  this  upon  paper,  and  you 
have  the  obligation  upon  which  the  plaintiff 
sues.  The  corporation,  an  artificial  person,  is 
the  principal.  Independently  of  the  statute, 
the  stockholder  is  no  more  liable  to  be  sued  than 
a  stranger.  The  Company  and  he  are,  in  legal 
contemplation,  distinct  individuals.  He  sits 
down  and  writes,  however,  that,  being  a  stock- 
holder, he  is  anxious  that  the  credit  of  the 
Company  should  be  sustained,  and  he  will  pay 
the  plaintiff  whatever  debt  this  individual  may 
make,  if  he  shall  be  in  default  at  the  return 
day  of  a  fi.  fa.  Admitting  the  defendant  to  be 
a  surety,  however,  the  case  of  Slee  v.  Bloom, 
20  Johns. ,  669,  is  relied  upon  as  showing  that 
the  judgment  is  an  estoppel.  That  case  cer- 
tainly went  on  a  statute  the  same  in  effect  with 
the  one  before  us,  so  far  as  it  related  to  the 
question  of  estoppel.  The  marginal  note,  more- 
over, states  that  the  judgment  debt  of  the  cor- 
poration was  held  to  be  binding  and  conclu- 
sive upon  the  individuals;  and  the  case  has 
sometimes  been  thought  to  favor  the  doctrine 
that,  under  the  statute  now  in  question,  the 
judgment  may  be  prima  fade  evidence.  Moss 
v.  Oakley,  2  Hill.  265.  There  are  dicta  in  Slee 
v.  Bloom  which  are,  perhaps,  equivocal  on  the 
question  whether  the  judgment  ought  not  even 
to  have  concluded;  but  on  a  careful  examina- 
tion of  the  case  in  reference  to  the  points  de- 
cided,I  am  inclined  to  think  it  comes  altogether 
short  of  holding  that  the  judgment  was  to  be 
received  as  evidence  of  any  degree  tending  to 
establish  the  genuineness  of  the  original  de- 
mand. The  case  appears  to  have  proceeded 
upon  the  sole  ground  that  the  debt  had  been 
duly  contracted  by  the  agents  of  the  corpora- 
tion; and  that  nothing  was  found  either  in  the 
pleadings  or  proofs  to  impeach  the  transaction, 
supposing  no  judgment  to  have  existed.  Spen- 
cer, Ch.  J.,  delivered  the  opinion;  and  I  do  not 
understand  him  to  dissent  from  Chancellor 
Kent,  whose  decision  he  was  reviewing,  as  to 
the  effect  of  the  judgment  when  used  against 
the  stockholders.  He  seems  to  have  conceded 
that  if  a  case  had  been  made  out  impeaching 
or  detracting  *from  the  demand  as  be-  [*134: 
tween  the  creditor  and  the  Company,  suppos- 
ing no  judgment  to  exist,  such  a  case  would 
have  been  admissible  in  favor  of  the  guaran- 
torSjnotwithstanding  the  judgment.  The  whole 
examination  of  the  case  went  on  this  assump- 
tion. It  resulted  in  the  inference  that  the  de 
fensehad  failed  because  there  was  not  sufficient 
in  the  attegata  et  probata  to  impeach  the  consid- 
eration at  any  time  or  under  any  circumstances, 
as  between  the  creditor  and  the  principal  debt- 
or. The  corporation  had,  by  their  agents, 
executed  a  bond  for  the  debt.  At  law  it  could 
not  have  been  impugned  even  for  fraud  in  the 
consideration;  and  fhe  proof  left  it  untouched 
even  on  the  broader  doctrine  of  equitable  re- 
lief. The  case,  in  short,  was  the  ordinary  one 
of  principal  and  surety.  There  was  a  subsist- 
ing debt,  the  payment  of  which  was  guaran- 
tied by  the  defendants  for  a  valuable  considera- 
tion, as  it  always  must  be  in  order  to  fix  a 
surety.  The  case  at  bar  comes  to  the  same 
thing. 
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Stating  the  case  and  settling  the  relation  be- 
tween the  Rossie  Lead  Mining  Company  and 
the  defendant  is  all  we  have  to  do  so  far  as 
this  court  or  indeed  the  Court  of  Errors  are 
concerned.  That  the  contract  of  a  surety, 
naked  and  without  any  stipulation  to  abide  a 
judgment  or  decree  against  the  principal,  is 
not  affected  by  it,  we  held  after  much  consider- 
ation in  Douglass  v.  Rowland,  24  Wend.,  35, 
52-59.  The  contract  is  to  pay  the  debt,  not 
the  judgment.  We  have,  therefore,  held  that 
the  surety  is  not  liable  for  the  costs  of  the 
judgment  against  his  principal.  Bailey  v. 
Bancker,  3  Hill,  188,  192,  s.  p.  The  general 
doctrine  of  Douglass  v.  Howland  has  recently 
been  reviewed  and  affirmed  in  the  Court  for  the 
Correction  of  Errors.  Jackson  v.  Griswold,  4 
Hill,  522.  The  question  was  embarrassing, 
and '  the  cases  far  from  being  uniform.  The 
decided  weight  of  authority,  however,  both  at 
law  and  in  equity,  was  found  to  be  against 
allowing  the  surety  to  be  at  all  embarrassed 
by  the  judicial  proceeding.  He  stands,  as  was 
held  in  Slee  v.  Bloorri,  on  the  precise  rights  of 
his  principal  under  the  contract.  If  the  latter 
can  defend,  so  can  the  surety.  The  surety  is 
bound  by  the  acts  in  pais  of  the  principal  or 
his  agents,  but  is  neither  bound  nor  touched 
by  any  judicial  proceeding  to  which  the  prin- 
135*]  cipal  *alone  is  a  party;  nay,  says  Jack- 
son v.  Griswold,  even  though  he  actually  par- 
ticipate in  the  prosecution  or  defense,  unless 
he  be  a  party  to  the  record. 

It  was  sought  to  infer  on  the  argument,  that 
the  10th  section,  by  providing  that  a  judgment 
must  be  first  obtained  against  the  principal, 
was  intended  to  fix  the  surety  by  the  event  of 
the  suit.  Several  cases  are  mentioned  in  Doug- 
lass v.  Howland,  where,  from  the  special  frame 
of  the  contract,  he  may  be  thus  concluded. 
(See,  Rapelyev.  Prince,  4  Hill,  119.)  The  pro 
vision  relied  upon  is,  however,  of  a  directly 
opposite  character.  Instead  of  enlarging  the 
obligation  beyond  that  of  a  simple  guaranty, 
it  restricts  it.  Instead  of  leaving  it  absolute  to 
pay  the  debt,  as  it  wax  in  the  cases  mentioned, 
it  makes  a  condition.  The  proof  of  the  judg- 
ment, therefore,  is  not  made  with  a  view  to  an 
estoppel,  but  as  res  ipsa.  The  provision  is  like 
that  in  many  of  the  statutes  of  this  country  re- 
quiring a  judgment  and  execution  against  an 
executor,  as  the  condition  on  which  a  suit  may 
be  sustained  against  the  heir  or  devisee.  It 
has  often  been  held  that,  in  a  suit  against  the 
latter,  the  judgment  makes  nothing  towards 
proof  of  the  debt.  See  cases  cited  in  Cowen 
&  H.  Notes  to  1  Phil.  Ev.,  921,  982. 

On  the  argument,  the  liability  of  the  defend- 
ant for  this  debt  was  compared  to  that  of  one 
partner  for  the  debt  of  another.  The  com- 
parison is  not  new,  I  believe,  nor  is  it  altogether 
unjust  quoad  hoc.  The  stockholders  are  jointly 
liable  and,  in  this,  are  like  partners  both  as  to 
the  creditor  and  as  between  themselves.  But 
to  say  that  the  stockholders  and  the  corpora- 
tion are  members  of  the  same  firm,  would  be 
to  violate  all  analogy.  They  are  not  jointly 
liable;  nor  does  their  relation  in  any  respect 
resemble  that  of  partners,  unless  it  be  in  the 
power  of  the  corporation  to  bind  others.  This, 
however,  is  to  bind  others  in  a  distinct  obliga 
tion;  nor  can  the  latter  bind  the  corporation, 
See,  Pratt  v.  Bacon,  10  Pick.,  12B,  127.  Be 
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side,  the  argument  \sfelo  de  se.  If  the  corpora- 
ion  ana  stockholders  be  partners,  a  judgment 
*against  one  would  extinguish  the  debt  [*1 36 
against  the  others.  (See,  Pierce  v.  Kearney, 
ante,  p.  82.)  At  least,  a  judgment  in  a  suit 
against  one  partner  alone,  is  not  evidence 
against  the  other.  To  render  it  even  prima 
'e  evidence,  the  suit  must  be  against  both, 
under  the  statute  of  joint  debtors. 

For  aught  I  know,  the  defense  offered  at  the 
trial  may  come  to  nothing.  (See,  Moss  v.  Lead 
Mining  Co.,  post,  p.  137.)  But  we  cannot  say 
intuitively  that  it  will.  The  cause  should  be 
;ried  independently  of  any  effect  to  be  derived 
from  the  judgment  beyond  its  mere  existence 
to  fulfill  the  condition  on  which  the  defendant 
consented  to  be  chargeable. 

Bronson,  J.  In  Moss  v.  Oakley,  2  Hill,  265, 
we  decided  that  a  corporation,  though  not 
specially  authorized  by  its  charter  to  contract 
in  that  form,  might  make  a  promissory  note 
for  a  debt  contracted  in  the  course  of  its  legiti- 
mate business.  The  declaration  alleged  that 
the  company  made  the  note  on  which  the 
plaintiff  sued,  which  could  mean  nothing  less 
than  that  it  was  made  for  a  lawful  purpose. 
This  fact  was  admitted  by  the  demurrer,  and 
the  plaintiff  was,  of  course,  entitled  to  judg- 
ment so  far  as  related  to  that  point  in  the  case. 
It  was  a  question  of  pleading,  and  nothing  was 
necessarily  decided  concerning  the  force  of  a 
judgment  against  the  company  as  evidence 
against  a  stockholder.  When  he  is  sued,  the 
judgment  must  be  given  in  evidence  for  the 
purpose  of  showing  that  one  of  the  events  has 
happened  which  give  an  action  against  the 
shareholder.  But  I  think  the  judgment  is 
neither  conclusive  nor  prima  facie  evidence 
against  the  stockholder  of  the  original  debt  or 
demand  against  the  company.  That  must  be 
proved  in  the  same  manner  as  though  the  judg- 
ment had  not  been  recovered. 

Nelson,  Ch.  J.,  concurred. 

New  trial  granted. 

Reversed— 5  Denio,  567. 

Same  case— 7  Barb..  279. 

Co-contractors — Debt  of, merges  in  judgment  against 
one.  Cited  in— 1  Denio,  226 ;  6  Barb.,  25 : 17  Barb.,  608. 

Judgment  against  principal—  When  evidence  against 
surety.  Explained— 4  McLean,  579. 

Cited  in— 30  Barb.,  289 ;  5  How.  Pr.,  421. 

Corporation— Relation  and  liability  of  stockholders 
— Judgment  against,  as  evidence  against  stockholders. 

Overruled-57  Barb.,  508. 

Distinguished— Abb.  Adm.,  187. 

Reviewed-21  N.  Y..  99. 

Commented  on— 2  Sweeny,  144, 147. 

Explained— 51  N.  Y.,  162 ;  9  How.  Pr.,  438. 

Cited  in— 1  Denio.  425 ;  2  Denio,  123 ;  14  N.  Y..  3«3 : 
34  N.  Y..  443 ;  50  N.  Y.,  141, 142 ;  62  N.  Y.,  210 ;  7  Barb., 
285:  38  Barb.,  618:  8  Abb.  N.  8..  52;  1  Bos.,  200:  2 
Sweeny,  140  ;  11  Bk.  Re^..  396 ;  43  Am.  Dec..  690. 

Also  cited  in-33  N.  J.  L.t  159. 


*MOSS  [«137 

THE  ROSSIE  LEAD  MINING  COMPANY. 

Principal  and  Agent — Ratification  of  Acts  Done 
under  an  Assumed  Agency — What  Amounts 
to — Corporations — Ultra  Vires — Evidence. 

NOTE.—  Principal  and  agent— Establishment  of 
agency  by  niltxcvfuent  ratification. 

An  agency  may  be  established  by  the  subsequent  rat- 
ification of  acts  done  under  an  assumed  authority. 
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A  subsequent  ratification  of  acts  done  under  an 
-assumed  agency,  is  equivalent  to  an  original  au- 
thority. Per  Cowen,  J. 

In  such  case  the  ratification  of  a  part  of  the  trans- 
action inures  as  a  ratification  of  the  whole.  Per 
Cowen,  J. 

Where  property  was  purchased  for  a  corporation 
by  two  of  its  officers,  who  gave  several  notes  in  the 
corporate  name  for  the  purchase  money,  and  after- 
wards the  property  was  claimed  by  the  corporation 
and  converted  to  its  own  use;  held,  that  this 
amounted  to  a  ratification  of  what  the  officers  had 
done,  and  that  even  if  the  notes  were  originally 
given  without  authority,  the  corporation  was  liable 
upon  them. 

Held  further,  that  in  a  suit  brought  to  recover 
upon  one  of  the  notes,  the  plaintiff  might  show  he 
had  obtained  judgment  by  default  against  the  cor- 
poration upon  another  of  them,  by  way  of  fortify- 
ing the  evidence  of  ratification. 

If  an  incorporated  company  purchase  property 
and  convert  it  to  their  own  use,  they  will  not  be 
permitted  to  defeat  a  recovery  for  the  price,  by 
showing  that  the  purchase,  on  account  of  the  nature 
of  some  of  the  property,  was  probably  though  not 
necessarily  an  abuse  of  the  powers  granted  by  their 
charter. 

Otherwise,  if  the  vendor  was  appraised  at  the 
time  of  the  sale  that  the  company  were  acting  in 
violation  of  their  charter.  Per  Cowen,  J. 

The  Rossie  Lead  Mining  Company,  a  corporation, 
purchased  a  large  amount  of  property  which  had 
been  previously  used  by  the  vendor  in  carrying  on 
the  business  of  washing  and  smelting  lead  ore,  con- 
sisting in  part  of  a  house  and  lot,  fifty  acres  of  im- 
proved land  with  several  houses  thereon,  a  build- 
ing which  had  been  used  for  a  store,  a  school-house, 
threshing-machine,  etc.  Held,  in  an  action  upon 
one  of  several  notes  given  for  the  purchase  money, 
that  the  purchase  was  not  necessarily  an  excess  of 
the  power  granted  by  the  charter,  and  that  the 
plaintiff  was,  therefore,  entitled  to  recover.  Bron- 
son,  J.,  dissented.; 

Citations— Story,  Ag.,  239,  sec.  244:  245,  sec.  250. 

A  SSUMPSIT,  tried  at  the  Oneida  Circuit,  in 
JLA.  September,  1842,  before  Gridley,  C.  Judge. 
The  action  was  by  Joseph  Moss,  on  a  promis- 
sory note  in  these  words:  "Two  years  after 
date,  for  value  rec'd,  The  Rossie  Lead  Mining 
Company  promise  to  pay  to  the  order  of  Moss 
&  Knapp,  at  the  Ogdensburgh  Bank,  four 
thousand  eight  hundred  and  forty  dollars. 
Ogdensburgh,  October  9th,  1839."  (Signed) 
"Ja's  Averill,  Pres't.  D.  C.  Judson,  Sec'y." 
•(Indorsed)  "Pay  Joseph  Moss  or  order.  Moss 
•&  Knapp."  On  the  trial,  after  proving  the 
signatures  of  Averill  and  Judson,  it  was  shown 
that  Lewis  Moss  and  Thomas  L.  Knapp  com- 
1 38*]  posed  *the  firm  of  Moss  &  Knapp,  and 
that  their  indorsement  was  genuine.  Some 
evidence  was  given  by  the  plaintiff,  tending 
to  show  that  Averill  and  Judson  acted  as  pres- 
ident and  secretary  of  the  defendants  at  and 
about  the  time  when  the  note  in  question  bore 
date,  and  that  they  were  accustomed  to  make 


notes  in  the  name  of  the  defendants.  The  evi- 
dence of  their  authority,  however,  was  slight; 
but  the  circuit  judge  thought  it  sufficient,  and 
allowed  the  note  to  be  read  in  evidence;  where- 
upon the  defendants'  counsel  excepted.  The 
note  was  admitted  to  have  been  transferred  to 
the  plaintiff  after  due;  and  the  defendants' 
counsel  contended  it  was  void,  having  been 
given  in  part  payment  for  certain  property 
sold  to  the  defendants  by  Moss  &  Knapp,  a 
part  of  which  the  defendants  were  not  author- 
ized by  their  charter  to  purchase.  Sess.  L., 
1837,  p.  441.  The  facts  in  relation  to  this 
branch  of  the  defense  were  as  follows:  for  sev- 
eral years  previous  to  the  date  of  the  note, 
Moss  &  Knapp  were  engaged  in  the  business 
of  washing  and  smelting  lead  ore.  having  a 
large  amount  of  property  employed  for  that 
purpose.  On  the  day  of  the  date  of  the  note 
this  property  was  sold  to  the  defendants  for 
the  sum  of  $15,000,  in  part  payment  of  which 
the  note  in  question  was  given."  Moss  &  Knapp 
also  assigned  to  the  defendants  certain  con- 
tracts for  washing  and  smelting  ore;  and  it  was 
agreed,  among  other  things,  that  all  contro- 
versies which  had  before  arisen  out  of  a  con- 
tract between  the  parties  should  be  compro- 
mised and  settled.  All  the  property  conveyed 
had  been  used  by  Moss  &  Knapp  in  the  course 
of  their  business,  and  most  of  it  was  necessary 
to  carry  it  on.  Some  of  the  articles,  however, 
were  not,  as  the  defendants  insisted,  essential 
to  the  prosecution  of  the  business  for  which 
they  were  incorporated.  Those  articles  were 
a  house  and  lot,  fifty  acres  of  improved  land 
on  which  were  several  houses  used  as  resi- 
dences for  workmen,  stoves  in  the  houses,  a 
building  which  had  been  occupied  as  a  store,  a 
school-house,  a  threshing-machine,  etc.  It  ap- 
peared that  the  defendants  took  possession  of 
all  the  property  so  conveyed  to  them,  that  they 
entered  into  the  business  of  washing  and  smelt- 
ing ore,  continued  in  their  employ  the  work- ' 
men  previously  *hired  by  Moss  &  [*139 
Knapp,  and  that  these  workmen  occupied  the 
houses  on  the  fifty  acre  lot,  and  used  the  stoves 
therein.  It  further  appeared  that  a  part  of 
the  property  purchased  by  the  defendants  of 
Moss  &  Knapp,  viz.:  the  house  and  lot,  had 
been  sold  by  order  of  the  ChanceUor  as  part  of 
the  assets  of  the  defendants.  The  plaintiff's 
counsel  offered  to  show  that  a  judgment  by  de- 
fault had  been  recovered  against  the  defend- 
ants on  another  note  given  at  the  same  time 
and  upon  the  same  consideration  with  the  note 
in  question.  The  defendants'  counsel  objected, 


Rogers  v.  Kneeland,  10  Wend.,  218;  Hawley  v. 
Keeler,  53  N.  Y.,  114 ;  Farmers'  Loan  and  Trust  Co. 
v.  Walworth.  1  N.  Y..  433;  Fowler  v.  Trull,  1  Hun, 
409:  Condit  v.  Baldwin,  21  N.  Y.,  219:  Smith  v. 
Tracey,  36  N.  Y.,  79 ;  Cairnes  v.  Bleecker,  12  Johns., 
300:  Stringham  v.  St.  Nicholas  Ins.  Co.,  4  Abb.  Ct. 
App.  Dec.:  5  Abb.  Pr.  N.  S.,  80 ;  37  How.  Pr..  365 ;  3 
Keyes,  280;  Kelsey  v.  Nat.  Bank  of  Crawford,  69 
Pa-  St.,  426;  Forsyth  v.  Day,  46  Me.,  176;  Union  Bank 
v.  Middlebrook,  33  Conn.,  95:  Livings  v.  Wiler,  32 
111.,  387;  Vincent  v.  Rather,  31  Tex..  77;  Commer- 
cial Bank  v.  Jones,  18  Tex.,  811 ;  Greenfield  Bank  v. 
Crafts.  4  Allen,  447 ;  Gulick  v.  Grover,  33  N.  J.  L., 
463 :  Hazelton  v.  Batchelder,  44  N.  H.,  40 :  Drakeley 
v.  Gregg,  75  TJ.  S.,  242  (Book  XIX.,  Law.  ed.). 

The  principal  must  havefuU  knowledge  or  his  rati- 
fication will  not  bind  him.  Combs  v.  Scott,  12  Allen, 
493 :  Pittsburgh,  etc.,  R'y  Co.  v.  Gazzam,  32  Pa.  St., 
340 :  Humphreys  v.  Havens,  12  Minn.,  298 ;  Manning 
v.  Gasbarie.  27  Ind.,  399. 

The  ratification  is  voidable  to  the  full  extent  of  the 
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mistake.  Smith  v.  Tracey,  36  N.  Y.,  79 ;  Miller  v. 
Board  of  Education,  44  Cal.,  166 ;  Lester  v.  Kinne, 
37  Conn.,  9. 

The  ratification  must  be  entire.  Cochran  v.  Chit- 
wood,  59  111.,  53 :  Henderson  v.  Cummings,  44  111., 
325 :  Southern  Exp.  Co.  v.  Palmer,  48  Ga.,  85;  Krider 
v.  Western  College,  31  Iowa,  547 ;  Billings  v.  Mor- 
row, 7  Cal.,  171 ;  Widner  v.  Lane,  14  Mich.,  124 ;  Men- 
kens v.  Watson.  27  Mo.,  163 ;  Coleman  v.  Stark,  1 
Oreg..  115. 

The  agent  must  have  assumed  to  act  for  the  princi- 
pal, or  his  acts  cannot  be  ratified.  Condit  v.  Bald- 
win, 21  N.  Y.,  219:  Farmers'  Loan  &  Trust  Co. v.  Wal- 
worth, 1  N.  Y.,  433:  Commercial  Bank  v.  Jones,  18 
Tex.,  811 ;  Watson  v.  Swann,  11  Com.  B.  N.  S..  755. 

A  forged  signature  may  be  ratified.  Howard  v. 
Duncan,  3  Lans.,  174 ;  Greenfield  Bank  v.  Crafts,  4 
Allen,  447 :  Livings  v.  Wiler, 32  111.,  387;  Union  Bank 
v  Middlebrook,  33  Conn.,  95 ;  Forsyth  v.  Day,  46  Me., 
176;  Fitzpatrick  v.School  Commissioners.  7  Humph., 
224. 
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but  the  judge  received  the  evidence.  Excep- 
tion. 

The  defendants'  counsel  contended  and 
asked  the  judge  to  charge  the  jury,  that  the 
property  for  which  the  note  in  question  was 
given  consisted  in  part  of  articles  which  the 
defendants  had  no  lawful  authority  under  their 
•charter  to  deal  in,  or  to  be  in  any  manner  en- 
gaged in  buying  and  selling;  and  that,  if  the 
note  was  invalid  as  to  a  part,  the  plaintiff 
•could  not  sever  that  part  from  the  other,  but 
must  fail  as  to  the  whole.  The  judge  refused 
io  charge  as  requested;  and  instructed  the  jury 
that  the  whole  consideration  of  the  note  was 
good  and  legal.  The  defendant's  counsel  ex- 
•cepted.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  the  full  amount  of  the  note 
with  interest;  and  the  defendants  now  moved 
for  a  new  trial  on  a  bill  of  exceptions. 

Measru.  R.  H.  Gillett  and  S.  Beardsley, 
for  defendants. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  ttie  Court.  Cowen,  J.  If  the  proof  of 
agency  in  Averill  and  Judson  was  defective 
when  the  note  was  read,  the  defendant's  proof 
supplied  the  defect.  The  Company  took  pos- 
session of  the  property  for  which  this  note, 
with  others,  was  given;  thus  ratifying  the 
transaction  with  Moss  and  Knapp.  Story,  Ag., 
239,  sec.  244.  Moreover,  the  judgment  by  de- 
fault against  the  defendants  upon  another  note 
given  for  the  same  consideration  with  that  in 
question,  at  least  tended  to  fortify  the  other 
14-O*]  evidence  of  'ratification,  if  it  was  not 
of  itself  conclusive.  The  sum  of  the  defense 
is,  that  the  defendants  purchased  an  expensive 
apparatus  for  smelting  and  washing  lead  ore, 
a  branch  of  business  for  the  carrying  on  of 
which  they  were  incorporated.  The  bulk  of 
the  property,  it  is  not  denied,  was  immediately 
useful  for  that  purpose;  consisting  of  lands, 
buildings,  machinery,  utensils,  etc.  Among 
other  things,  some  controverted  questions,  ap- 
parently involving  important  interests,  were 
compromised  by  the  transaction.  Moss  and 
Knapp  had,  as  proprietors  and  operators,  fitted 
out  the  establishment  according  to  their  own 
views,  attaching  to  it  some  trifling  articles, 
which,  in  the  abstract,  might  not  come  within 
the  corporate  powers  of  the  defendants.  How- 
cver.it  seems  the  vendors  were  not  willing  to  ex- 
cept anything,  and  the  defendants  took  the 
whole.  We  must,  if  necessary,  intend  that  this 
was  so, on  the  presumption  that  they  would  not 
willfully  transgress  their  powers.  It  might, 
therefore,  be  inferred  that  they  purchased  the 
extra  land,  if  any,  the  school  house,  threshing- 
machine,  etc.,  as  the  sine  qua  non  to  a  bargain 
which,  on  the  whole,  was  valuable  and  perti- 
nent to  their  business.  Such  a  thing  they  bad 
a  right  to  do.  Besides,  I  am  not  aware  that 
a  corporation,  more  than  another,  may  pur- 
chase and  convert  an  article  to  its  own  use, 
and  then  object  that  it  acted  beyond  the  stat- 
ute power.  It  is  itself  a  sort  of  agent,  and 
must  be  the  judge  as  between  itself  and  the 
vendor  whether  the  article  be  wanted  or  not. 
The  vendor  cannot  pronounce  upon  the  ques- 
tion. A  school-house  or  threshing  machine 
may  be  useful,  though  it  be  conceded  that  the 
corporation  have  no  power  to  keep  school,  hire 
a  schoolmaster  or  embark  in  the  employments 
HILL  5.  N.  Y.  R.,  16. 


of  agriculture.  The  materials  of  either  may 
have  beln  desirable  for  improving  the  legiti- 
mate apparatus.  Being  on  the  spot,  it  might 
have  been  thought  prudent  to  take  them  to 
pieces  and  devote  their  parts  to  lawful  repairs. 
The  purpose  is  a  secret  between  the  company 
and  the  hands  that  transact  their  business;  and 
as  against  the  vendors,  who  have  not  been  told 
that  the  purchase  was  an  idle  one,  the  company 
must  be  estopped.  If  they  really  abuse  their 
power  in  making  purchases  of  that  sort,  the 
people  have  a  remedy  by  information  [*14:1 
in  nature  of  a  quo  warranlo.  The  vendor 
knows  not,  nor  can  he  conjecture,  that  his 
vendees  are  engaged  in  violating  the  policy  of 
the  country.  He  is  innocent;  the  vendees  alone 
are  guilty.  Suppose  a  corporation  to  purchase 
land  beyond  the  value  allowed  by  its  charter, 
the  remedy  would  be  to  proceed  against  the 
land  as  a  mortmain;  not  to  throw  the  loss  upon 
the  innocent  grantor.  Purchasing  a  shop  for 
the  purpose  of  keeping  goods  and~carrying  on 
trade  is  objected  to.  But  is  the  loss  to  fall 
on  the  grantors  of  the  shop,  or  the  vendors  of 
the  goods?  The  goods  to  be  purchased,  for 
aught  Moss  and  Knapp  knew,  might  be  wanted 
by  the  workmen  of  the  Company  in  payment 
for  labor,  and  be  even  more  acceptable  than 
cash.  Indeed,  we  know  that,  in  practice,  cor- 
porations for  manufacturing  purposes  some- 
times establish  regular  shops  of  trade,  with  the 
primary  view  of  exchanging  goods  for  labor. 
Workmen  are  accommodated  in  this  way,  and 
a  profit  is  made  on  the  goods.  Are  the  vend- 
ors of  such  companies,  from  whom  they  pur- 
chase at  wholesale,  to  be  told  that  some  of  the 
goods  were  got  for  objects  of  general  specula- 
tion, that  the  consideration  was  pro  tanto  ille- 
gal, and  that  in  an  action  for  the  price  it  must 
be  reduced  accordingly?  Some  of  the  property 
bought  of  Moss  and  Knapp,  it  is  admitted, 
went  to  pay  the  debts  of  the  defendants,  hav- 
ing been  sold  by  the  receiver  under  an  order 
from  chancery.  Yet  this  very  property  is, 
among  the  things,  which  they  object  to  pay 
for,  on  the  ground  that  in  fact  it  was  not  nec- 
essary for  the  operations  of  the  mining  busi- 
ness. How  could  Moss  &  Knapp  know  that? 
They  had  thought  the  same  property  material 
as  a  part  of  the  apparatus  while  in  their  own 
hands,  and  used  it  in  the  business  for  which 
the  Company  was  incorporated.  Where  the 
vendors  are  apprised  that  a  company  aie  acting 
in  fraud  of  their  charter,  and  knowingly  sell 
for  the  purpose  of  effecting  the  fraud,  a  differ- 
ent question  arises.  But  tenements  being  taken 
in  lease,  or  goods  purchased,  though  even  for 
a  criminal  object,  such  as  carrying  on  smug 
gling,  or  for  the  purposes  of  prostitution,  this 
being  a  secret  with  the  lesseeor  vendee,  forms 
no  defense  agaiust  an  action  for  the  rent  or 
price  by  the  persons  from  whom  the  lease  was 
taken  or  the  goods  obtained.  If  articles  bought 
by  *a  corporation  cannot  possibly  be  [*142 
of  any  use  in  the  line  of  corporate  business, 
but  the  purchase  is  necessarily  an  excess  of 
power,  a  question  might  be  raised  on  that 
ground.  Yet  in  dealing  with  corporations  cre- 
ated for  manufacturing  purposes,  who  that 
does  not  make  a  part  of  them  shall  be  holden 
to  penetrate  the  ramifications  of  their  business 
so  far  as  to  fix  the  boundary  of  possible  utility? 
Such  a  company  as  the  defendants'  must  have 
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lands,  houses  and  wood,  as  well  as  mines,  ma- 
chinery and  utensils.  They  may  resoft  to  all 
the  ordinary  means  of  paying  workmen,  and 
providing  them  and  their  families  with  resi- 
dences; and  who  would  deny  in  this  country  of 
schools  that  they  may  pay  by  providing  school- 
houses  and  schoolmasters  for  the  children  of 
workmen?  Education  in  certain  branches  is 
better  than  cash.  Even  the  threshing  machine, 
the  purchase  of  which  was  thought  by  coun- 
sel to  be  such  a  scandalous  excess,  might  have 
been  quite  useful  in  preparing  and  furnish- 
ing grain  for  workmen  and  their  families,  who 
might  prefer  this  as  an  article  of  payment.  It 
would,  moreover,  thresh  the  grain  for  teams 
employed  in  marketing  the  lead.  Is  it  quite 
clear  that  lands  to  a  reasonable  extent  and 
within  the  limits  of  the  Company's  capital  may 
not  be  cultivated  and  crops  raised  by  them  as 
another  means  for  paying  the  expenses  of  their, 
business?  But  above  all,  I  repeat,  shall  those 
by  whom  the  Company  are  furnished  with  arti- 
cles of  doubtful  utility  be  made  responsible  for 
the  excess?  I  think  not.  This  Company  were 
authorized  by  statute  to  exercise  a  general 
agency,  to  which  a  large  discretion  was  neces- 
sarily incident.  The  exigencies  of  their  busi- 
ness and  condition  of  their  affairs  were  known 
to  themselves  only.  Acts  done  by  such  a  com- 
pany which  bear  an  equivocal  appearance  be- 
cause they  may  be  within  or  without  the  cor- 
porate power  or  the  capital  employed,  must  be 
tested  by  such  rules  as  we  apply  to  the  acts  of 
a  general  agent.  The  man  who  deals  with  such 
an  agent  is  not  bound  to  know  that  the  trans- 
action is  within  the  scope  of  his  authority.  If 
it  may  be  so,  the  principle  cannot  repudiate, 
unless  he  can  show  that  the  person  with  whom 
his  agent  dealt  was  privy  to  the  fact  of  the  ex- 
cess. Nothing  of  this  kind  was  shown  at  the 
trial  of  the  case  before  us.  Nor  have  I  been 
143*]  able,  from  *the  evidence,  to  say  that 
the  circuit  judge  spoke  too  strongly  when  he 
declared  the  whole  consideration  of  the  note 
to  be  good  and  legal.  Looking  to  the  Act  of 
incorporation,  Sess.  L.  1837,  p.  441,  and  the 
statute  to  which  it  refers,  1  R.  S.,  602,  2d  ed., 
and  confining  the  defendants  to  powers  ex- 
pressly granted,  it  is  impossible  to  say  that 
they  have  been  necessarily  exceeded  in  any 
particular. 

The  judge  did  not  say  that  the  record  of  the 
former  suit  was  conclusive.  It  seems  to  have 
been  received  as  persuasive  evidence  that  the 
defendants  had  acquiesced  in  the  purchase. 
This,  with  the  evidence  of  the  defendants  them- 
selves, was  abundant  to  take  away  the  effect 
of  the  exception  that  Averill  &  Judson's  au- 
thority was  not  proved.  A  subsequent  ratifi- 
cation is  equivalent  to  an  original  power.  Sto- 
ry, Ag.,  239,,  sec.  244.  The  confirmation  of 
a  part  of  the  transaction  was  an  affirmance  of 
the  whole.  Story,  Ag.,  245,  sec.  250. 

Bronson,  ./.,  dissented. 
New  trial  denied. 

Ratification— Equivalent  to  original  authority.  Cit- 
ed in— 10  N.  Y.,  454 ;  13  N.  Y.,  594 ;  32  N.  Y.,  180;  12 
Barb.,  53 ;  4  Smed.  &  M.,  83 :  43  Am.  Dec.,  471. 

Ratification—  What  constitutes.  Cited  in— 1  Hun, 
189 ;  4  Barb.,  374 : 10  Barb.,  549 ;  53  Barb.,  61 ;  22  Kan., 
249. 

Ratification— Fortifying  evidence  of.  Cited  in— 5 
Denio,  576 :  7  Barb.,  293. 
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Corporation— Contract  of, beyond  powers  conferred 
by  charter.  Overruled— 5  Denio,  579. 

Reviewed— 7  Barb.,  292. 

Explained— 66  Barb.,  112, 113 :  65  Ind.,  183. 

Cited  in-6  Hill,  37  ;  17  Barb.,  382 ;  53  How.  Pr.,  510; 
10  Abb.  N.  S.,  487  ;  38  Super.,  564 ;  43  Super.,  484 ;  22 
Cal.,  630  ;  40  Am.  Dec.,  380. 

Also  cited  in-43  N.  Y.,  272. 


DOUGLASS  v.  RATHBONE  &  LYMAN. 

Pleading   and   Practice — Variance — Debt  on 
Bond. 

The  proper  mode  of  taking  advantage  of  a  vari- 
ance between  the  condition  of  a  bond  as  stated  in 
the  declaration,  and  the  condition  as  set  out  upon 
oyer,  is  by  demurrer. 

Accordingly,  where  a  suit  was  brought  against  the 
defendants  as  sureties  in  a  bond  given  on  appealing 
from  a  Vice-Chanclllor's  decree,  and  the  condition 
as  set  out  upon  oyer  was,  among  other  things,  that 
the  appellant  should  pay  "  on  demand,  all  costs  and 
damages,"  etc.,  but  the  declaration,  in  stating  the 
condition,  omitted  the  words  "on  demand:"  held, 
a  material  variance,  of  which  the  defendants  might 
avail  themselves  by  demurrer. 

Held  further,  that  the  declaration  was  defective 
for  not  alleging  a  demand  of  the  costs,  etc.,  accord- 
ing to  the  condition. 

Citations-2  Hill,  616 ;  5  Hill,  37. 

DEBT  on  bond  dated  February  24,  1840,  in. 
the  penal  sum  of  $250,  which,  after  re- 
citing that  the  N.  Y.  and  Erie  R.  *R.  [*144 
Co.  had  appealed  from  a  decree  of  the  Vice- 
Chancellor  of  the  Eighth  Circuit  in  a  suit  where 
the  plaintiff  was  the  complainant,  was  condi- 
tioned that  the  Railroad  Company  should  dili- 
gently prosecute  the  appeal  and  pay  to  the 
plaintiff  on  demand  all  costs  and  damages  that 
might  be  awarded  against  the  Company.  In 
stating  the  condition  of  the  bond  in  the  decla- 
ration, the  words  "on  demand,"  were  omit- 
ted. The  plaintiff  alleged  for  breach  that  the 
decree  of  the  Vice- Chancellor  was  affirmed  by 
the  Chancellor,  with  costs  to  be  paid  by  the 
Company,  amounting  to  $266.02,  which  nei- 
ther the  Company  nor  the  defendants  had  paid, 
but  had  neglected  and  refused  so  to  do.  No 
demand  of  the  Company  was  alleged.  The 
defendants  craved  oyer,  set  out  the  bond  with 
the  condition,  and  demurred  specially.  The 
plaintiff  joined  in  demurrer. 

.V/'.L.  R.  Marsh,  for  defendants. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Bronson,  J.  There  is  a  ma- 
terial variance  between  the  condition  of  the 
bond  as  stated  in  the  declaration,  and  the  con- 
dition as  it  is  set  out  upon  the  oyer.  The  dec- 
laration omits  to  state  that  the  Railroad  Com- 
pany was  to  pay  on  demand.  A  demurrer, 
after  setting  out  the  condition  upon  oyer,  is  a 
proper  mode  of  taking  advantage  of  the  vari- 
ance. Rockefeller  v.  Hoysradt,  2  Hill,  616;  (see, 
Cowen  &  H.  Notes  to  Phil.  Ev.,  524).  The  dec- 
laration is  also  bad  for  not  alleging  that  the 
costs  had  been  demanded  of  the  Railroad  Com- 
pany. The  defendants  are  sureties,  and  a  de- 
mand of  the  principal  is  parcel  of  the  con  tract. 
Nelson  v.  Bostwick,  ante,  p.  37.  If  there  has 
been  no  demand,  the  bond  is  not  forfeited. 

Judgment  for  the  defendants. 
Cited  in— 1  Sheld.,  492. 


NOTE.— Principal  and  surety.  In  connection  with 
the  above  case  of  Douglass  v.  Rathbone,  see  Nelson 
v.  Bostwick,  ante,  p.  37 ;  and  see,  generally,  notes 
there  cited. 
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145*]  *HUNT  ET  AL.  v.  BROWN. 

Guaranty — Statute  of  Frauds — Expression  of 
Consideration. 

Where  the  maker  of  a  note  procured  a  third  per- 
son to  become  his  surety  by  an  indorsement  thereon 
in  these  words  :  "  I  guaranty  the  collection  of  the 
within  note : "  held,  that  the  guaranty  was  void 
within  the  Statute  of  Frauds  for  not  expressing  a 
consideration. 

Otherwise  if  it  had  been  a  guaranty  of  payment, 
for  that  imports  a  consideration. 

Citation— 3  Hill.  584. 

A  SSUMPSIT,  tried  before  Kent,  C.  Judge, 
J\.  at  the  N.  Y.  Circuit,  in  February,  1842. 
The  plaintiffs  sought  to  recover  upon  the  de- 
fendant's guaranty  of  a  note  as  follows: 
"  $287.10.  ~Six  months  after  date  I  promise  to 
pay  to  the  order  of  John  Bagley,  two  hundred 
eighty-seven  ^$  dollars  at  the  LockportBank, 
for  value  rec'd.  Lockport,  March  20,  1837. 
(Signed)  R.  G.  Lewis."  (Indorsed)  "  J.  Bag- 
ley.  Pay  Thomas  Hunt  &  Co.  H.  Thomas." 
Then  followed  the  defendant's  undertaking 
which  was  thus:  "  I  guaranty  the  collection 
of  the  within  note.  (Signed)  Wm.  C.  Brown." 

The  plaintiffs  had  commenced  a  suit  upon  a 
note  which  they  held  against  Lewis  (the  maker 
of  the  above  note)  and  a  third  person.  Lewis 
applied  to  the  plaintiffs'  attorney  for  six 
months  further  time,  and  offered  to  give  Bag- 
ley,  Thomas  and  the  defendant  as  sureties  on 
a  new  note.  The  attorney  assented  to  the 
proposition.  Within  a  few  days  afterwards, 
Lewis  brought  the  note  now  in  suit,  but  with- 
out the  guaranty  of  the  defendant,  and  for 
that  reason  the  attorney  declined  receiving  the 
note.  Lewis  then  went  away,  and  soon  after 
returned  with  the  defendant's  guaranty  on  the 
note.  The  attorney  thereupon  received  the 
new  note,  gave  up  the  old  one,  and  discontin- 
ued the  suit.  The  defendant  was  not  present 
when  any  part  of  the  business  was  transacted 
between  Lewis  and  the  attorney  and  so  far  as 
appeared,  he  knew  nothing  about  the  matter, 
and  had  no  consideration  for  his  guaranty. 
The  plaintiffs  had  sued  the  maker  and  in- 
dorsers  of  the  note  and  proceeded  to  judgment 
and  execution,  but  nothing  could  be  collected 
from  them. 

The  defendant  insisted  that  the  contract  was 
146*]  void  under  the  'Statute  of  Frauds, 
because  no  consideration  was  expressed  in  the 
guaranty.  The  judge  overruled  the  objection 
and  decided  that  the  plaintiffs  were  entitled  to 
a  verdict.  Verdict  for  the  plaintiffs.  The  de- 
fendant now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

Mr.  G.  P.  Barker,  Atty  Gen.,  for  the  de- 
fendant, cited  Packer  v.  Willson,  15  Wend., 
843;  DouglaM  v.  Rowland,  24  Wend.,  35; 
Northrup  v.  Jackson,  13  Wend.,  85. 

Mr.  P. A.  Cowdrey,  for  the  plaintiffs. cited 
Wain  v.  Warlters,  5  East,  10;  Xear*  v.  Brink, 
8  Johns.,  214;  Leonard  v.  Vredenburuh,  8  Id., 
29;  Bailey  v.  Freeman,  11  Id.,  221;  Wheelnght 
v.  Moore,  1  Hall,  201;  Packer  v.  WilUum,  15 
Wend..  343;  Walton'*  Err*,  v.  M'fsiren.  19 
Id.,  557;  S.  C.  in  error,  26  /</.,  42o;  Oakley  v. 


NOTE.— Ncgntialile  pa;>er— Guaranty  of —Statute  of 
Frnwl* -OtiufMenitinn.  Sw  Manrow  v.  Durham,  3 
Hill,  584,  note,  and  wt,*  cited. 
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Boorman,  21  Id.,  588;  Douglass  v.  Howland  24 
Id.,  36-  Parker  v.  Bradley,  2  Hill,  584;  Parks 
v.  Brinkerhoff,  Id.,  663. 

By  the  Court,  Bronson,  J.  This  is  a  col- 
lateral undertaking  by  the  defendant  as  a  sure- 
ty to  pay  the  debt  of  Lewis,  and  no  considera- 
tion is  expressed  in,  or  can  be  inferred  from 
the  written  agreement.  The  promise  is  clear- 
ly void  within  the  Statute  of  Frauds.  If  it 
had  been  a  guaranty  of  payment,  the  case 
would  have  fallen  within  the  decision  in  Man- 
row  v.  Durham,  3  Hill,  584,  and  the  contract 
would  have  been  upheld  on  the  ground  that  it 
was  a  promissory  note,  which  imports  a  con- 
sideration. But  this  is  a  guaranty  of  collec- 
tion, and  I  am  not  aware  that  such  an  under- 
taking has  ever  been  deemed  a  promissory 
note.  The  judge  has  reviewed  his  decision  at 
the  circuit  and  ordered  a  new  trial,  in  which 
we  think  he  was  quite  right. 

New  trial  granted. 

;  11  Barb.,  487 


Cited  in— 5  Denio,  363 ;  6  Barb., 
13  Barb..  546. 
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THE  ONTARIO  AND  LIVINGSTON  MUT- 
UAL INSURANCE  COMPANY. 

Insurance — Condition  as  to  Further  Insurance — 
What  Amounts  to  an  Approval — Notice — Elec- 
tion. 

In  general,  whatever  may  be  fairly  implied  from 
the  terms  of  a  writing  is  to  be  considered  as  con- 
tained in  it.  Per  Bronson,  J. 

One  of  the  conditions  of  a  flre  policy  issued  by  the 
Ontario  and  Livingston  Mutual  Insurance  Com- 
pany was,  that  in  case  the  assured  should  make  any 
other  insurance  on  the  same  property,  and  should 
not  with  all  reasonable  diligence  give  notice  there- 
of to  the  Company,  and  have  the  same  indorsed  on 
the  policy,  or  otherwise  acknowledged  and  ap- 
proved by  them  in  writing,  the  policy  should  cease 
and  be  of  no  further  effect.  Within  a  few  months 
afterwards  the  insured  effected  a  further  insurance 
in  another  company  on  the  property,  at  the  same 
time  forwarding  a  written  notice  of  the  fact  to  the 
secretary  of  the  Ontario  and  Livingston  Mutual  In- 
surance Company;  and  on  the  next  day,  the  insured 
received  a  letter  from  the  secretary  in  these  words, 
"I  have  received  your  notice  of  additional  insur- 
ance." Held,  in  an  action  upon  the  policy,  that  the 
letter  imported  both  an  acknowledgment  and  an  ap- 
proval in  writing,  within  the  meaning  of  the  condi- 
tion as  to  further  insurance,  and  that  the  plaintiff 
was,  therefore,  entitled  to  recover- 

Held,  further,  that  when  the  notice  was  received, 
the  Company  had  an  election  to  continue  or  termi- 
nate the  risk ;  and  until  they  made  their  election, 
the  policy  remained  in  force. 

A  SSUMPSIT  on  a  policy  of  insurance,  tried 
11.  before  Moseley,  C.  Judge,  at  the  Yates  Cir- 
cuit, in  November,  1841.  The  policy  was  dated 
May  15,  1840,  and  by  it  the  defendants  insured 
the  plaintiff  to  the  amount  of  $5,000  for  the 
period  of  five  years  against  loss  or  damage  by 
fire  to  his  prist  and  flour  and  saw  mills,  situate 
in  Potter,  Yates  Co.  By  the  policy  it  was  pro- 
vided, that  "In  case  the  assured,  or  theassigns 
of  the  assured,  shall  hereafter  make  any  other 
insurance  on  the  same  property,  and  shall  not 
with  all  reasonable  diligence  give  notice  there- 
of to  this  Company,  and  have  the  same  in- 
dorsed on  this  instrument,  or  otherwise  ac- 
knowledged and  approved  by  them  in  writing, 
this  policy  shall  cease  and  be  of  no  further  ef- 

83 


147 


SUPREME  COURT.  STATE  OF  NEW  YORK. 


1843 


feet.  And  in  case  of  any  other  insurance  upon 
the  property  hereby  insured,  whether  prior  or 
subsequent  to  the  date  of  this  policy,  the  as- 
sured shall  not.  in  case  of  loss  or  damage,  be 
entitled  to  demand  or  recover  of  this  Company 
148*]  any  greater  portion  of  the  loss  *or  dam- 
age sustained,  than  the  amount  hereby  in- 
sured shall  bear  to  the  whole  amount  insured 
on  said  property."  July  9,  1840,  the  plaintiff 
effected  a  further  insurance  on  the  grist  and 
flour-mill  to  the  amount  of  $2,000,  in  the  Hart- 
ford Fire  Insurance  Company.  On  the  same 
day  the  plaintiff  sent  a  written  notice  (the  body 
of  which  was  admitted  to  be  in  the  handwriting 
of  the  president  of  the  Company)  to  the  secre- 
tary of  the  Company  as  follows  :  "To  John 
Dickson,  Esq.,  Sec'y  of  the  Ontario  and  Liv- 
ingston Mutual  Insurance  Company — Sir:  Take 
notice  that  I  have  this  day  procured  additional 
insurance  on  my  gri&t  and  flour-mill  of  two 
thousand  dollars  in  the  Hartford  Fire  Insur- 
ance Company — it  being  the  same  mill  insured 
in  the  Ontario  and  Livingston  Company  in  and 
by  policy  No.  4736.  (Signed)  H.  A.  Potter." 
The  notice  was  answered  the  next  day  as  fol- 
lows: "Insurance  Office,  WestBloomfield,  July 
10,  1840.  Mr.  Hazard  A.  Potter.  I  have  re- 
ceived your  notice  of  additional  insurance,  etc. 
[residue  not  important].  Yours  etc.  (Signed) 
John  Dickson,  Sec'y."  On  the  19th  day  of  the 
same  month  the  mills  were  totally  destroyed  by 
fire.  When  the  plaintiff  rested,  the  defendants 
moved  for  a  nonsuit  upon  five  grounds,  all  of 
which,  except  the  second  were  overruled  by  the 
judge.  The  second  ground  was,  that  the  plaint- 
iff had  not  brought  his  case  within  the  condi- 
tion of  the  policy  in  relation  to  further  insur- 
ance on  the  property  ;  and  on  that  ground  the 
judge  directed  a  nonsuit.  The  plaintiff  now 
moved  for  a  new  trial  on  a  case. 

Mr.  S.  Stevens,  for  plaintiff. 

Messrs.  J.  Dickson  and  M.  T.  Reynolds, 
for  defendants. 

By  the  Court.  Bronson,  J.  When  the  plaint- 
iff obtained  further  insurance  upon  the  mill, 
it  was  his  business  to  give  notice  thereof  to  the 
Company,  and  either  have  the  same  indorsed 
on  the  policy,  or  otherwise  acknowledged  and 
approved  by  the  defendants  in  writing.  If  he 
neglected  to  comply  with  this  condition,  the 
policy  was  to  cease  and  be  of  no  further  effect. 
149*]  *This  is  putting  the  case  in  the  most 
favorable  light  for  the  defendants.  The  plaint- 
iff gave  notice  in  due  time  of  the  further  in- 
surance, and  the  same  was  acknowledged  by 
the  defendants  in  writing.  But  the  notice  of 
further  insurance  was  to  be  "acknowledged 
and  approved"  by  the  Company,  and  it  is  said 
that  there  was  no  approval.  That  may  be  true 
if  we  look  only  at  the  literal  reading  of  the  an- 
swer which  the  defendants  gave  to  the  notice. 
But  I  take  the  rule  to  be,  that  a  writing  con- 
tains all  that  may  fairly  be  implied  from  it,  and 
it  is  difficult  to  read  the  answer  without  infer- 
ring that  the  defendants  meant  to  approve,  as 
well  as  acknowledge  the  notice  of  a  further  in- 
surance. What  else  could  the  defendants  have 
intended?  They  say  to  the  plaintiff:  "We  have 
received  your  notice  of  additional  insurance;" 
and  there  they  stop.  There  was  no  disapproval, 
nor  was  there  any  suggestion  that  the  matter 
was  reserved  for  future  consideration.  The 
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plaintiff  could  not  but  understand  from  the 
answer  that  the  notice — or  the  further  in- 
surance, if  such  be  the  true  reading  of  the 
clause— was  "acknowledged  and  approved," 
and  that  nothing  further  remained  to  be  done. 
Let  us  apply  Dr.  Paley's  rule  in  relation  to  the 
performance  of  contracts.  He  says  :  "Where 
the  terms  of  a  promise  admit  of  more  senses 
that  one,  the  promise  is  to  be  performed  in  that 
sense  in  which  the  promisor  apprehended  at 
the  time  the  promisee  received  it."  Now,  how 
did  the  defendants  apprehend  at  the  time  that 
the  plaintiff  would  receive  their  answer?  If 
they  secretly  reserved  the  right  of  approval  or 
disapproval  at  a  future  period,  could  they  have 
believed  that  their  written  answer  would  be  so 
received  by  the  plaintiff?  I  think  not.  They 
must  have  intended  the  plaintiff  should  under- 
stand from  the  answer  that  everything  had  been 
done  which  was  necessary  to  a  continuance  of 
the  policy  and,  consequently,  that  they  ap- 
proved, as  well  as  acknowledged  the  further 
insurance. 

Let  us  look  a  little  further  into  the  contract, 
to  see  how  much  was  intended  by  this  provis- 
ion for  a  notice  and  approval.  A  subsequent 
clause  in  the  policy  provides  for  a  ratable  ap- 
portionment of  the  loss  between  the  different 
companies,  in  case  of  a  further  insurance  on 
the  same  property.  The  primary  object  of  the 
*clause  under  consideration  was,  to  se-  [*15O 
cure  a  notice  to  the  Company  of  any  other  in- 
surance, to  the  end  that  they  might  the  more 
certainly  have  the  benefit  of  a  pro  rata  distri- 
bution in  case  a  loss  should  happen.  The  pen- 
alty of  a  forfeiture  of  the  policy  was,  therefore, 
imposed  on  the  plaintiff  if  he  should  neglect 
to  give  the  notice.  In  this  view  of  the  case  the 
condition  was  performed  the  moment  the  de- 
fendants received  the  notice  and  acknowledged 
the  same  in  writing.  But  there  is  another  feat- 
ure in  the  case  which  shows  that  something 
more  than  a  notice  was  intended.  The  defend- 
ants refused  to  insure  to  the  amount  of  more 
than  two  thirds  of  the  value  of  the  property,  (a) 
and  thus  left  the  applicant  to  stand  his  own 
insurer  as  to  the  remaining  third.  This  was 
calculated  to  secure  care  and  watchfulness  on 
his  part;  and  by  the  word  "approved,"  the  de- 
fendants intended  to  reserve  the  right  of  put- 
ting an  end  to  the  policy  in  case  of  any  further 
insurance.  When  the  notice  was  received,  they 
had  an  election  to  continue  or  terminate  their 
risk.  They  were  at  liberty  to  say:  "This  policy 
shall  cease  and  be  of  no  further  effect;"  or  they 
might  allow  the  risk  to  continue.  But  the 
Company  had  nothing  more  than  the  right  of 
election.  They  could  not  continue  to  take  the 
fruits  of  the  contract  without  incurring  the 
hazard  ;  and  if  they  intended  to  terminate  the 
policy,  the  plaintiff  was  entitled  to  know  it,  to 
the  end  that  he  might  cause  himself  to  be  in- 
sured in  some  other  quarter.  Now  what  was 
done?  The  defendants  had  all  the  facts  before 
them,  and  could  as  well  decide  the  question  in 
an  hour  as  in  a  month.  They  say  to  the  plaintiff: 
"We  have  received  your  notice  of  additional 
insurance."  Nothing  was  said  about  putting 
an  end  to  the  contract,  nor  was  there  any  inti- 
mation that  the  question  was  reserved  for  fut- 
ure consideration.  The  plaintiff  would  rea- 

(a)  This  fact  was  assumed  in  argument  by  the 
counsel  on  both  sides. 
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sonably  infer  from  such  an  answer  that  the  de- 
fendants had  elected  to  continue  the  risk;  and 
they  had  no  right  to  leave  him  under  that  im- 
pression until  after  a  loss  had  happened,  and 
151*]  then  say  to  *him  that  their  election  had 
not  been  made.  Honesty  and  fair  dealing  for- 
bid it. 

It  was  said  in  argument  that  the  secretary 
had  no  power  to  approve  or  make  an  election 
for  the  Company  in  this  matter.  That  may 
be  so.  But  he  was  the  proper  organ  of  the 
Company  for  the  purpose  of  communicating 
their  determination  to  the  plaintiff.  It  is  not 
necessary  to  consider  his  letter  as  the  act  of  ap 
proval  or  election ;  but  only  as  the  evidence 
that  the  Company  had  acted.  There  can  be  no 
doubt  that  the  letter  was  sufficient  evidence  of 
that  fact,  and  I  have,  therefore,  treated  the 
words  of  the  secretary  as  being  the  language 
of  the  Company. 

But  let  it  be  granted  that  the  defendants 
have  never  elected  to  continue  the  policy,  and 
how  will  the  case  then  stand?  They  certainly 
have  never  elected  to  put  an  end  to  it.  Mak- 
ing further  insurance  did  not  work  a  forfeit- 
ure of  the  policy,  unless  the  plaintiff  neglected 
to  give  notice  "  with  all  reasonable  diligence," 
and  there  is  no  pretense  of  any  such  neglect. 
On  receiving  notice,  it  was  for  the  defendants 
to  say  whether  the  contract  should  terminate 
or  not;  and  until  they  made  the  election  the 
policy  continued  in  force.  This  is,  I  think, 
the  reasonable  construction  of  the  contract, 
and  if  that  be  so,  there  is  no  longer  any  diffi- 
culty in  the  case.  The  policy  was  in  full  force 
at  the  time  the  loss  happened  and  the  cause  of 
action  accrued.  Indeed,  it  is  in  full  force  still. 

All  the  other  questions  made  upon  the  trial 
were  decided  in  the  plaintiff's  favor  at  the  cir- 
cuit. If  the  judge  had  intimated  a  different 
opinion,  the  case  would  have  been  open  to 
further  explanation.  We  do  not,  therefore,  go 
beyond  the  point  on  which  the  nonsuit  was  or- 
dered. 

New  trial  granted. 

Construction  of  contract— Implied  terms.  Cited  in 
-3  N.  Y..  211 ;  53  Am.  Dec..  283 ;  5  N.  Y.,  473  :  33  N. 
Y.,  413 ;  73  N.  Y..  511 ;  80  N.  Y.,  688 ;  8  Abb.  N.  C.,  304; 
17  Mich..  184 :  43  Mich..  639. 

New  insurance —Assignment  of  policy— Notice- 
Implied  assent.  Cited  in-Bl  N.  Y.,  33 ;  14  Barb.,  213; 
20  Barb.,  636 ;  37  Barb..  34 ;  39  W  is.,  96. 
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Judgment  against  Bank,  for  Failure  to  Oive 
'    Notice  of   Protest — Evidence,   in  Suit  by  tJie 
Bank,  against  the  Cashier. 

The  owner  of  a  note  which  had  been  deposited 
with  a  bank  for  collection,  obtained  judgment 
against  the  Bank  by  reason  of  their  having-  omitted 
to  give  due  notice  of  protest  to  the  indorser;  and 
the  Bank,  after  paying  the  judgment,  brought  an 
action  against  their  cashier  alleging  that  the  dam- 
ages to  which  they  had  been  subjected  were  owing 
to  his  neglect.  Held,  that  the  judgment  could  not 
be  used  to  affect  the  cashier  on  the  question  of  neg- 
ligence, though  he  had  notice  of  the  suit  in  which  it 
was  obtained  and  might  have  defended. 

The  judgment,  however,  is  proper  evidence  in 
such  caw  for  the  purpose  of  showing  a  recovery 
against  the  Bank,  and  what  amount  of  damages 
they  have  been  compelled  to  pay.  Per  Branson,  J. 
HILL  5. 


ACTION  on  the  case,  tried  before  Monell.0. 
Judge,  at  the  Tioga  Circuit,  in  January, 
1841.  The  plaintiffs  sought  to  charge  the  de- 
fendant for  negligence  in  the  discharge  of  his 
duty  as  cashier  of  the  Bank  in  relation  to  a 
certain  note,  by  which  the  plaintiffs  had  sus- 
tained damages.  In  June,  1887,  a  note  of  $50, 
at  ninety  days,  dated  April  22,  1837,  made  by 
Ashbel  Lewis  and  indorsed  by  E.  G.  Reed, 
payable  at  the  plaintiffs'  Bank,  was  received 
there  through  the  Canal  Bank  at  Albany  for 
collection.  The  defendant,  as  cashier,  kept 
one  of  the  books  of  the  Bank  called  a  "  tick- 
ler," in  which  was  entered  the  day  when  all 
notes  became  payable,  and  by  the  entries  in 
which  book  the  bank  officers  were  usually  gov- 
erned as  to  the  time  for  protesting  notes.  The 
defendant  entered  this  note  in  the  tickler  as 
falling  due  June  27,  when  in  fact  the  last  day 
of  grace  was  the  24th  of  that  month.  The  note 
was  protested  and  notice  given  to  the  indorser 
on  the  27th,  and  not  before  ;  the  defendant  at 
that  time  being  absent  from  the  Bank.  As 
Reed,  the  indorser,  was  discharged  for  the 
want  of  due  notice,  G.  &  S.  Sheldon,  who 
owned  the  note,  sued  the  plaintifis  and  recov- 
ered against  them.  The  judgment  was  given 
in  evidence,  with  proof  that  the  plaintiffs  had 
paid  the  amount.  Notice  of  that  suit  was  giv- 
en to  the  defendant,  and  he  was  told  that  the 
Bank  intended  to  hold  him  responsible.  He 
was  offered  the  defense  of  the  suit,  but  did  not 
accept  the  offer.  The  judge,  *after  [*153 
remarking  that  a  recovery  had  been  had  against 
the  plaintiffs  in  consequence  of  the  error  of 
the  defendant  in  entering  the  note  in  the  tick- 
ler, instructed  the  jury  that  whenever  a  bank  is 
held  liable  for  the  negligence  of  its  officer,  that 
officer  must  be  held  responsible  to  the  bank 
which  is  thus  made  liable  ;  and  if  in  this  case 
the  plaintiffs  had  been  made  liable  for  the  de- 
fendant's negligence,  the  defendant  must  be 
held  liable  to  them.  Verdict  for  the  plaintiffs 
$270.23,  which  the  defendant  now  moved  to 
set  aside  on  a  case. 

Mr.  I.  Harris,  for  defendant. 

Mr.  J.  A.  Collier,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  When  the  own- 
ers of  the  note  sued  the  Bank.it  was  enough  for 
them  to  prove  that  they  had  sustained  dam- 
age by  the  neglect  of  the  Bank  to  give  notice 
to  the  indorser  in  proper  time,  without  prov- 
ing that  the  fault  was  chargeable  upon  any 
particular  officer  of  the  Bank  ;  and  the  judg- 
ment which  was  given  in  evidence,  even  as  be- 
tween the  parties  to  it,  did  not  establish  the 
fact  that  the  defendant  was  chargeable  with 
negligence.  The  judgment  was  properly  re- 
ceived in  evidence  for  the  purpose  of  showing 
that  there  had  been  a  recovery  against  the 
plaintiffs,  and  what  amount  of  damages  they 
had  been  compelled  to  pay.  But  it  was  not 
evidence  against  the  defendant  for  any  other 
purpose.  This  was  not  a  case  where  a  recov- 
eiy  over  had  either  been  given  by  law,  or  pro- 
vided for  by  the  contract  of  the  parties. 
Whether  the  plaintiffs  could  charge  the  loss 
upon  the  defendant  or  not,  depended  upon  the 
question  whether  they  could  show  that  it  hap- 
pened in  consequence  of  his  culpable  nepli- 
gence.  That  question  should  have  been  left 
to  the  jury,  with  the  instruction  that  in  decid- 
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ing  it  they  should  lay  out  of  view  the  fact  that 
a  judgment  had  been  recovered  against  the 
plaintiffs.  The  charge  was,  I  think,  calculated 
to  mislead  the  jury,  and  on  that  ground  the 
verdict  must  be  set  aside. 

New  trial  granted. 

Cited  in-11  Blatchf.,  372. 


154*]     *FOSHAY  t>.  FERGUSON. 

Contract  Entered  into  under  Duress,  Void — 
Wliat  Amounts  to  Duress — Trover — Assess- 
ment of  Damages. 

Where  one  Induces  another  to  enter  into  a  con- 
tract and  part  with  his  property  either  by  duress  of 
imprisonment  or  duress  per  mitias,  the  transaction 
is  void  and  no  title  passes. 

A  party  who  assumes  the  control  of  property  ob- 
tained by  him  in  this  way,  is  liable  to  the  owner  in 
trover  without  any  previous  demand. 

Sembte,  that  there  may  be  duress  bf  imprisonment 
even  where  the  imprisonment  is  under  legal  proc- 
ess. Per  Bronson,  J. 

To  constitute  duress  per  minas,  it  is  not  essential 
that  the  party  be  threatened  with  loss  of  life  or  limb, 
or  with  mayhem ;  but  it  is  enough  if  he  act  from 
fears  excited  by  threats  of  illegal  imprisonment. 

So.  if  he  act  from  fears  excited  by  threats  of  bat- 
tery or  the  destruction  of  his  property.  Per  Bron- 
son, ./. 

Whether  one  can  avoid  his  contract  on  the  ground 
that  it  was  procured  by  an  illegal  distress  of  his 
goods,  qucere. 

One  who  has  obtained  goods  by  fraud  or  duress, 
and  is  sued  as  a  wrong-doer,  cannot  make  title  by 
showing  that  he  paid  a  part  of  their  value ;  but  the 
most  he  can  ask  is  to  have  the  payment  considered 
in  the  assessment  of  damages.  Semble ;  per  Bron- 
son, J. 

Citations-1  Lev.,  68,  69  ;  6  Mass.,  506 :  3  N.  H.,  508 ; 
Bull.  N.  P.,  172 ;  2  Inst.,  482, 483  ;  13  Me.,  146 :  Com. 
Dig.  Pleader,  2  W.,  19,20;  Vin.  Abr.  Duress,  B,  pi., 
23, 25 ;  Co.  Litt.,  253  b  ;  Bac.  Abr.  Duress,  A  ;  Chit. 
Cont.,  168, 169,  ed.,  1839 ;  17  Me.,  338 ;  1  Cow.  Tr.,  264 ; 

1  Com..  130, 131 ;  11  Mod.,  201 ;  2  Str.,  915 ;  1  Bay.,  470; 

2  Bay.,  211 ;  1  Hen.  &  M.,  350 ;  1  Hill,  311. 

rp  ROVER  for  ten  head  of  cattle,  tried  at  the 
J-  Westchester  Circuit,  before  Ruggles,  G. 
Judge,  in  April,  1842.  The  defendant,  who  re- 
sided in  Herkimer  Co.,  owned  a  farm  near 
Rome,  in  OneidaCo.,  on  which  he  kept  cattle 
under  the  charge  of  one  Lambert.  In  the  fall 
of  1840,  in  the  morning  after  a  drove  of  cattle 
had  passed  the  farm,  Lambert  discovered  that 
a  number  of  the  yearling  cattle  were  missing, 
several  of  which  he  found  within  a  day  or  two 
in  the  same  neighborhood,  but  not  all.  He 
then  went  to  the  defendant  and  informed  him 
of  what  had  happened,  and  the  defendant 
started  in  pursuit  of  the  drove  which  was  sup- 
posed to  have  passed  his  farm.  At  Sharon,  in 
the  County  of  Schoharie,  he  overtook  the 
plaintiff  with  a  drove  of  cattle  which  had  a 
few  days  before  passed  through  the  County  of 
Oneida — the  plaintiff  being  on  his  way  to 
Westchester  Co.,  where  he  resided.  He  had 
stopped  with  the  drove  at  Sharpe's  tavern  for 
the  night.  On  examining  the  drove,  under 
pretense  that  he  wanted  to  purchase,  the  de- 
fendant found  two  yearlings  which  he  said 
155*J  were  his,  and  evidence  was  *given  on 
the  trial  tending  to  snow  that  they  were  his. 
The  defendant  charged  the  plaintiff  with  steal- 
ing the  yearlings;  said  his  hams  and  harness 
had  been  stolen,  and  timber  had  been  taken 
from  his  land  for  a  log  cabin  without  his 
leave,  and  he  would  make  the  defendant 
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pay  for  the  whole  of  it.  The  defendant  was 
a  larger  man  than  the  plaintiff,  was  loud 
and  boisterous  in  his  manner,  said  he  had  a 
warrant,  and  threatened  to  arrest  the  plaint- 
iff and  take  him  back  sixty  or  seventy  miles 
before  the  justice.  It  was  proved  that  the  de- 
fendant had  afterwards  declared  that  he  had 
a  warrant  for  the  plaintiff  issued  by  a  justice 
in  Herkimer  Co.,  but  that  he  had  not  got  it  in- 
dorsed in  Schoharie.  The  witness  also  thought 
the  defendant  said  he  arrested  the  plaintiff, 
and  would  not  let  him  go  out  of  his  sight,  but 
made  him  sleep  with  him  the  night  that  the 
parties  remained  at  Sharpe's  tavern.  Whether 
the  defendant  in  fact  had  a  warrant,  did  not 
appear.  It  did  appear,  however,  that  the  par- 
ties slept  together  the  night  they  remained  at 
Sharpe's  tavern.  While  the  defendant  was 
making  his  charges  and  threatening  to  arrest  the 
plaintiff,  the  latter  said  but  little  and  appeared 
to  be  frightened.  He  insisted,  however,  that 
he  had  purchased  the  two  yearlings  which  the 
defendant  claimed,  and  had  paid  $5  each  for 
them.  The  defendant  at  first  asked  $500  to 
settle  the  matter,  then  said,  he  would  take 
$300,  and  finally  said  he  would  take  cattle  in 
satisfaction.  This  was  in  the  evening.  The 
next  morning  the  matter  was  finally  arranged. 
The  plaintiff  gave  the  defendant  ten  head  of 
cattle  out  of  his  drove,  of  the  value  of  about 
$200,  and  paid  him  $10  in  money,  and  the  par- 
ties passed  receipts.  The  defendant  took  and 
drove  home  the  ten  head  of  cattle,  leaving  the 
two  yearlings  with  the  plaintiff,  and  they  went 
on  in  the  drove.  It  was  proved  that  the  de- 
fendant had  said  the  two  yearlings  looked  so 
meager  that  he  did  not  wish  to  take  them. 
This  action  was  brought  to  recover  the  value 
of  the  ten  head  of  cattle. 

The  judge  charged  the  jury  :  1.  That  the 
defendant  professed  to  have  a  warrant  for  the 
plaintiff,  and  if  he  arrested  the  plaintiff  under 
the  pretense  of  such  warrant  when  in  fact  he 
had  none,  and  by  means  of  that  arrest  obtained 
the  cattle,  they  were  *obtained  by  du-  [*156 
ress;  2.  That  if  the  settlement  was  made  in 
consequence  and  under  the  influence  of  threats 
of  an  illegal  arrest,  and  under  the  fear  of  be- 
ing illegally  taken  back  to  Herkimer  or  Onei- 
da Co.,  the  duress  was  established,  provided 
the  threats  were  such  as  under  the  circum- 
stances would  have  intimidated  and  terrified  a 
man  of  ordinary  and  reasonable  firmness  ;  3. 
Or,  if  the  defendant  had  a  warrant  for  the 
plaintiff  issued  by  a  justice  in  Herkimer, which 
had  not  been  indorsed,  and  by  which  he  un- 
lawfully arrested  the  plaintiff,' or  threatened  so 
to  do,  the  result  would  be  the  same  as  if  he  had 
no  warrant;  4.  That  if  the  jury  found  the  du- 
ress, and  that  in  fact  the  plaintiff  had  none  of 
the  defendant's  cattle  in  his  drove,  then  the 
plaintiff  had  a  right  of  action  as  soon  as  the 
defendant,  drove  away  the  ten  head  of  cattle, 
and  that  no  demand  before  suit  brought  was 
necessary;  5.  That  if  some  of  the  defendant's 
cattle  were,  in  fact,  found  in  the  plaintiff's 
drove,  he  should  have  restored  them  to  the  de- 
fendant before  this  suit  was  brought;  and  the 
plaintiff  ought  not  to  have  a  verdict  in  such 
case,  unless  the  jury  were  satisfied  that  the  de- 
fendant abandoned  his  cattle  as  absolutely 
worthless.  That  this  was  not  a  case  where  a 
set  off  of  the  value  of  the  defendant's  cattle 
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could  be  made  against  the  plaintiff's  claim. 
The  jury  found  a  verdict  for  the  plaintiff  for 
$821,  and  the  defendant  now  moved  fora  new 
trial  on  a  bill  of  exceptions. 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Bronson,  J.  If  the  defend- 
-ant  arrested  the  plaintiff  under  pretense  that  he 
had  a  warrant  when  in  fact  he  had  none,  or  if 
he  arrested  the  plaintiff  under  a  warrant  is- 
sued by  a  justice  of  the  peace  in  the  County 
-of  Herkitner,  which  had  not  been  indorsed  in 
Schoharie,  the  imprisonment  was  in  either  case 
unlawful ;  and  a  contract  procured  by  such 
means  cannot  be  supported.  It  wants  the  es- 
sential ingredient  of  the  free  assent  of  the  con- 
tracting party.  No  rights  can  be  acquired  by 
such  an  act  of  violence.  All  the  books  agree 
157*]  that  a  man  may  *avoid  his  deed  for 
duress  of  imprisonment.  Some  of  the  cases 
hold  that  the  deed  may  be  avoided  although 
the  imprisonment  was  under  legal  process.  In 
Watkins  v.  Baird,  6  Mass. ,  506,  Parsons,  Ch. 
•J.,  said  :  "  It  is  a  sound  and  correct  principle 
of  law,  that  when  a  man  shall  falsely,'  mali- 
ciously and  without  probable  cause  sue  out  a 
process  in  form  regular  and  legal,  to  arrest  and 
imprison  another,  and  shall  obtain  a  deed  from 
a  party  thus  arrested  to  obtain  his  deliverance, 
such  deed  may  be  avoided  by  duress  of  im- 
prisonment; for  such  imprisonment  istortious 
and  unlawful  as  to  the  party  procuring  it,  and 
he  is  answerable  in  damages  for  the  tort  in 
an  action  for  a  malicious  prosecution  ;  the  su- 
ing of  legal  process  being  an  abuse  of  the  law, 
and  a  proceeding  to  cover  the  fraud."  And  so 
the  matter  was  adjudged  by  the  whole  court. 
The  case  before  Ch.  J.  Bridgman  at  Guild 
Hall,  1  Lev.,  68,  69,  where  a  different  doctrine 
was  laid  down,  was  entirely  disregarded.  The 
authority  of  that  case  was  also  denied  in  Rich- 
ardton  v.  Duncan,  3  N.  H.,  508,  where  it  was 
held,  that  an  arrest  for  a  just  cause  and  under 
lawful  authority,  if  it  be  made  for  unlawful 
purposes,  may  be  construed  a  duress  so  as  to 
avoid  a  contract  which  the  party  made  for  his 
deliverance.  And  to  the  same  effect  is  Bull. 
N.  P..  172;  2  Inst.,  482;  Com.  Dig.  PI.,  2  W., 
19  ;  Vin.  Abr.  Duress,  B.  pi.  25  ;  Inhab.  of 
W/iitefield  v.  Longfellow,  13  Me.,  146.  But  in 
the  view  we  are  now  taking  of  the  case,  the 
imprisonment  was  unlawful  ;  and  there  never 
was  a  doubt  that  a  contract  obtained  by  such 
means  might  be  avoided. 

As  the  evidence  left  it  doubtful  whether  the 
plaintiff  was  actually  imprisoned,  the  judge 
also  instructed  the  jury  as  to  what  would  con- 
stitute a  case  of  duress  per  minaa;  and  here  it  is 
strenuously  insisted  that  he  fell  into  an  error. 
It  is  said  there  must  be  a  threat  of  life  or  limb, 
or  of  mayhem  ;  and  that  a  man  cannot  avoid 
his  contract  on  the  ground  that  it  was  procured 
through  the  fear  of  illegal  imprisonment.  But 
Ld.  Coke  says  the  fear  of  imprisonment  is 
enough.  2  Inst.,  483;  Co.  Litt.,  2536.  And 
so  the  rule  has  been  understood  ever  since  that 
time.  Vin.  Abr.  Duress,  B,  pi.  23;  Com.  Dig. 
158*1  PI  ,  *2  W..  20;  Bac.  Abr.  Duress.  A; 
Chit.  Cont..  168.  ed.  of  1839;  Inhab.  of  White- 
Held  v.  LonafeUou,  13  Me..  146  ;  Eddy  v.  Her- 
rin,  17  Id.,  338;  1  Cow.  Tr.,  264.  It  is  true 
that  Blackstone,  in  speaking  of  duress  per 
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mtnas,  1  Com.,  130,  131,  does  not  mention  the 
fear  of  imprisonment;  but  he  was  only  stating 
the  general  doctrine,  and  he  says  nothing  ei- 
ther way  upon  this  point.  I  do  not  find  that 
the  rule  as  laid  down  by  Coke  has  ever  been 
denied. 

If  a  deed  might  be  avoided  nearly  three  cent- 
uries ago  on  the  ground  that  it  was  procured  by 
threats  and  the  fear  of  illegal  imprisonment, 
there  can  be  no  room  for  doubt  upon  the  ques- 
tion at  the  present  day.  As  civilization  has  ad- 
vanced,the  law  has  tended  much  more  strongly 
than  it  formerly  did  to  overthrow  everything 
which  is  built  upon  violence  or  fraud.  In  the 
time  of  Coke,  it  was  said  that  a  man  could  not 
avoid  his  act  on  the  ground  that  it  was  procured 
by  the  fear  of  battery,  burning  his  house,  taking 
away  or  destroying  his  goods,  or  the  like;  for 
there  he  may  have  satisfaction  by  the  recovery 
of  damages.  2  Inst.,  483.  But  Mr.  Chitty 
very  justly  doubts  whether  such  be  the  rule  at 
the  present  day,  especially  in  regard  to  so  seri- 
ous an  injury  as  a  threat  to  burn  a  man's  house. 
Chit.  Cont.,  169,  ed.  of  1839.  In  Sumner  v. 
Ferryman,  11  Mod.,  201.  Powell,  J.,  said,  a 
man  cannot  avoid  his  bond  by  duress  to  his 
goods,  but  only  to  his  person.  And  see,  Ast- 
ley  v.  Reynolds,  2  Str.,  915.  But  in  8.  C.  it  has 
been  held  that  duress  of  goods  will,  under 
some  circumstances,  avoid  a  man's  contract. 
Sasportas  v.  Jennings,  1  Bay,  470  ;  Collins  v. 
Westbury,  2  Id.,  211  ;  and  see,  Nelson  v.  Sud- 
darth,  1  Hen.  &  Munf.,  350.  I  do  not  intend 
to  say  that  a  man  can  avoid  his  bond  on  the 
ground  that  it  was  procured  by  an  illegal  dis- 
tress of  goods  ;  but  I  entertain  no  doubt  that  a 
contract  procured  by  threats  and  the  fear  of 
of  battery,  or  the  destruction  of  property,  may 
be  avoided  on  the  ground  of  duress.  There  is 
nothing  but  the  form  of  a  contract  in  such  a 
case,  without  the  substance.  It  wants  the  vol- 
untary assent  of  the  party  to  be  bound  by  it. 
And  why  should  the  wrong  doer  derive  an  ad- 
vantage from  his  *tortious  act?  No  [*  1 59 
good  reason  can  be  assigned  for  upholding 
such  a  transaction. 

Under  the  charge  of  the  judge  and  the  find- 
ing of  the  jury,  the  pretended  settlement  was 
a  void  act,  and  the  defendant  acquired  no  title 
to  the  cattle.  The  plaintiff  might  have  retaken 
the  property  the  next  moment,  if  he  could  have 
done  it  without  a  breach  of  the  peace.  No  de- 
mand before  bringing  suit  was  necessary.  The 
defendant  was  a  trespasser  when  he  drove 
away  the  cattle.  Carey  v.  Hotailing,  1  Hill, 
811,  and  cases  cited.  That  was  a  case  of  the 
sale  and  delivery  of  goods  procured  by  fraud, 
and  it  was  held  that  trespass,  or  replevin  in 
the  cepit,  would  lie.  Although  the  owner  vol- 
untarily consented  to  part  with  the  property, 
the  consent  was  nullified  by  the  fraud  through 
which  it  was  induced.  Here  the  plaintiff  never 
consented  to  part  with  his  property.  It  is  the 
same  thing  as  though  the  defendant  had  gone 
into  the  drove  without  a  shadow  of  authority 
and  taken  the  ten  head  of  cattle. 

The  remaining  part  of  the  charge  was  suffi- 
ciently favorable  to  the  defendant.  The  jury 
must  have  found,  either  that  none  of  the  de- 
fendant's cattle  were  in  the  drove,  or  that  the 
defendant  abandoned  the  two  yearlings  which 
he  claimed  as  absolutely  worthless;  otherwise, 
their  verdict,  following  the  charge,  would 
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have  been  the  other  way.  There  is  no  evidence 
in  the  case  that  the  leaving  of  the  two  year 
lings  with  the  plaintiff  formed  any  part  of  the 
consideration  for  the  settlement,  and  the  de 
f  cm  in  11 1  had  said  they  looked  so  meager  that 
he  did  not  wish  to  take  them. 

If4.be  defendant  in  fact  owned  the  two  year- 
lings which  he  claimed,  and  they  had  been  left 
with  the  plaintiff  as  a  part  of  the  considera- 
tion for  the  settlement,  I  should  not  have 
thought  it  entirely  clear  that  the  plaintiff  must 
offer  to  restore  them  before  bringing  suit.  One 
who  obtains  goods  by  fraud  or  violence  cannot 
make  a  good  title  by  showing  that  he  paid  a 
part  of  the  value  of  the  property.  When  treat- 
ed as  a  wrong  doer,  the  most  that  he  can  ask 
is  to  have  the  payment  considered  in  the  assess- 
ment of  damages.  But  this  question  is  not 
necessarily  in  the  case. 

16O*]  *On  the  whole,  we  think  the  charge 
was  substantially  correct.  Whether  the  jury 
were  right  upon  any  or  all  of  the  questions 
submitted  by  the  judge,  is  a  matter  which  can- 
not be  reviewed  on  a  bill  of  exceptions. 

New  trial  denied. 

Duress— What  constitutes— Contract  void  for.  Cited 
in-36  N.  Y.,  371 ;  2  Hun.  156 :  4  T.  &  C.,  431 ;  49  Ind., 
578 ;  19  Am.  Rep.,  698 ;  71  Ind.,  426. 

Duress  of  person — Imprisonment.  Cited  in— 70  N. 
Y..  501 ;  26  Am.  Rep.,  625 ;  94  N.  Y.,  272 :  46  Am. 
Rep.,  141 ;  4  Abb.  N.  S..  21 ;  1  Daly,  75 ;  20  Ind.,  100 ; 
41  Ind..  321. 

Duress  per  minas.  Distinguished— 61  Me.,  230;  14 
Am.  Rep.,  558. 

Explained— 23  Hun,  36. 

Cited  in-52  111.,  26;  57111..  292;  11  Am.  Rep.,  12;  41 
Ind.,  321 ;  71  Ind.,  426 ;  91  Pa.  St.,  117. 


WING  «.  TERRY  ET  AL. 

Bills — Payment  by  Drawee,  without  Funds  of 
Drawer —  Who  Liable,  on  Implied  Promise — 
Statute  of  Frauds. 

A  bill  of  exchange  never  imports  an  obligation  on 
the  part  of  the  drawer  to  pay  the  amount  to  the 
drawee.  Per  Bronson,  J. 

If,  however,  the  drawee  pay  the  bill  without  hav- 
ing funds  of  the  drawer  in  his  hands,  the  law  will 
raise  an  implied  promise  by  the  latter  to  repay  the 
amount.  Per  Bronson,  J. 

But  where  ia  such  case  there  were  three  drawers, 
two  of  whom  signed  merely  as  sureties  for  the  oth- 
er, and  the  drawee  accepted  and  paid  with  full 
knowledge  of  this  fact :  held,  that  he  could  not  re- 
sort to  the  sureties  for  repayment,  but  only  to  the 
principal. 

So,  even  though  the  bill  was  signed  under  an  ex- 
press oral  agreement  on  the  part  of  the  sureties 
that  they  were  to  be  responsible  to  the  drawee ;  for 
such  agreement  is  void  within  the  Statul e  of  Frauds. 

The  above  rule  in  respect  to  surety  drawers  is  the 
same,  although  the  special  character  in  which  they 
signed  does  not  appear  on  the  face  of  the  bill,  pro- 
vided the  fact  was  known  to  the  drawee  when  he 
accepted  and  paid. 

Citations— 21  Wend..  502;  4  Hill,  211,  218;8:Paige, 
322 ;  2  R.  S.,  135,  sec.  2. 

A  SSUMPSIT, tried  before  Cushman,  C.  Judge, 
-O-  at  the  Albany  Circuit,  in  July,  1842.  The 
plaintiff  gave  in  evidence  a  bill  of  exchange 
drawn  on  him  by  the  defendants,  as  follows: 

"  PALMYRA,  Oct.  25th,  1841. 
Seventy-five  days  after  date  please  pay  our 
own  order  one  thousand  dollars,  value  received, 
and  charge  the  same  to  the  account  of  your 
humble  servants.  TERRY  &  POST, 

T.  W.  GURNET, 

To  J.  K.  Wing,  Albany.      JOTHAM  POST." 
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The  bill  was  indorsed  by  the  defendants. 
The  plaintiff  proved  that  he  accepted  the  bill 
for  the  accommodation  of  the  drawers,  and 
that  he  paid  it  at  maturity,  having  then  no- 
funds  *of  the  drawers  in  his  hands.  It[*161 
further  appeared  that  the  defendants,  Terry 
and  Lyman  W.  Post,  who  composed  the  firm 
of  Terry  &  Post,  were  engaged  in  the  manu- 
facture of  flour  at  Palmyra,  which  they  sent  to 
the  plaintiff  in  Albany  to  be  sold  on  commis- 
sion. The  plaintiff  accepted  and  paid  the  drafts 
of  Terry  &  Post  from  time  to  time, and  charged 
them  with  the  moneys  paid.  He  also  gave 
them  credit  from  time  to  time  with  the  pro- 
ceeds of  the  flour  sold.  At  the  time  the  draft 
in  question  was  drawn,  the  plaintiff  was  un- 
willing to  accept  further  for  Terry  &  Post,  un- 
less they  would  get  sureties.  Application  was 
then  made  to  Gurney  and  Jotham  Post,  two  of 
the  defendants,  to  become  sureties  for  Terry 
&  Post,  by  uniting  with  them  in  making  a 
draft  on  the  plaintiff,  and  thereupon  the  draft 
in  question  was  made;  the  defendants  Gurney 
and  Jotham  Post  having  no  concern  with  the 
business  of  Terry  &  Post,  and  having  no  deal- 
ings with  the  plaintiff,  but  signing  the  draft 
for  the  purpose  of  becoming  sureties  to  the 
plaintiff  for  Terry  &  Post.  All  these  facts 
were  fully  known  to  the  plaintiff  at  the  time. 
When  the  draft  came  to  maturity,  the  plaintiff 
paid  it,  and  charged  the  amount  in  his  account 
against  Terry  &  Post.  The  judge  charged  the 
jury  that  if  they  believed  the  plaintiff  had  no- 
funds  of  the  defendants  in  his  hands  at  the 
time  the  draft  was  paid,  the  plaintiff  was  en- 
titled to  a  verdict.  Verdict  in  favor  of  the 
plaintiff  for  the  amount  of  the  draft  and  inter- 
est. The  defendants  now  moved  for  a  new  trial 
on  a  case. 

Mr.  A.  Taber,  for  defendants. 

Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  drawer  of 
a  bill  of  exchange  agrees  with  everyone  who- 
may  become  the  holder,  that  he  will  pay  the 
bill,  if  it  shall  not  be  accepted  and  paid  by  the 
drawee;  and  due  notice  shall  be  given  of  that 
fact.  But  the  bill  never  imports  an  obligation 
on  the  part  of  the  drawer  to  pay  the  amount 
to  the  drawee.  If  the  drawee  pays  the  bill  with- 
out having  funds  of  the  drawer  in  his  hands, 
the  law  will  raise  an  *implied  promise  [*162 
by  the  latter  to  refund  the  money.  But  in 
such  a  case,  if  there  be  two  drawers,  one  of 
whom  appears  on  the  face  of  the  bill  to  be  a 
surety  for  the  other,  the  law  will  only  raise  an. 
implied  promise  by  the  principal,  and  not  by 
the  surety,  to  refund  the  amount  to  the  drawee. 
Griffith  v.  Reed,  21  Wend.,  502.  And  the  rule 
is  the  same,  although  it  does  not  appear  on  the 
face  of  the  bill  that  one  of  the  drawers  was  a 
surety  for  the  other,  provided  the  fact  that  he 
was  such  surety  was  known  to  the  drawee  at 
the  time  when  he  accepted  and  paid.  Suydam 
v.  Westfall,  4  Hill.  211,  218.  Here,  the  defend- 
ants Gurney  and  J.  Post  became  parties  to  the 
bill  as  sureties  for  Terry  &  Post,  having  no 
other  connection  with  their  business,  and  no 
dealings  with  the  plaintiff;  and  these  facts 
were  known  to  the  plaintiff.  There  were  deal- 
ings between  the  plaintiff  and  Terry  &  Post, 
and  he  paid  the  bill  and  charged  the  amount 
to  them.  On  this  state  of  facts  it  has  already 
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been  settled  that  there  was  no  implied  promise 
by  the  sureties  to  refund  the  money  to  the 
plaintiff.  He  must  look  to  Terry  &  Post. 

But  there  is  another  fact  which  is  supposed 
to  distinguish  this  case  from  those  already 
cited.  Gurney  and  J.  Post  put  their  names  to 
the  bill  for  the  purpose  of  becoming  sureties  to 
the  plaintiff  for  Terry  &  Post.  But  the  diffi- 
culty is,  that  signing  the  bill  did  not  accom- 
plish the  proposed  end.  The  bill  does  not  speak 
the  language  of  contract  as  between  the  draw- 
ers and  the  drawee.  Griffith  v.  Heed,  21  Wend., 
502.  The  intention  of  Gurney  and  J.  Post  to 
become  sureties  to  the  plaintiff,  did  not  make 
them  so,  because  that  is  not,  and  cannot,  upon 
any  possible  construction,  be  the  legal  effect 
of  the  writing  which  they  signed.  The  parties 
have  mistaken  the  law,  and  the  sureties  would 
not  be  bound  even  in  a  court  of  equity.  Phelps 
v.  Garrow,  8  Paige,  322,  is  a  parallel  case. 

The  most  that  can  be  made  of  the  matter  is 
this:  Gurney  and  J.  Post  agreed  by  parol.that 
if  the  plaintiff  would  pay  the  money  for  Terry 
&  Post,  they  would  be  sureties  for  its  repay- 
ment. That  was  clearly  a  collateral  under- 
taking for  the  debt  or  default  of  Terry  &  Post, 
163*]  and  void  within  the  Statute  of  *Prauds 
for  the  want  of  a  writing.  2  R.  S..  135,  sec.  2; 
and  see.  Suydam  v.  West/all,  and  Phelpsv.  Gar- 
row,  supra.  The  verdict  must  be  set  aside. 

New  trial  granted. 

Explained-26  N.  Y.,  547. 

Cited  in— 2  Keyes.  533;  3  Abb.  App.  Dec.,  627:  3 
Barb.,  85 ;  9  Barb.,  511 ;  11  Barb.,  165 ;  30  Barb.,  340; 
22  Am.  Rep.,  394  (28  Ohio  St.,  393). 


EVERIT  ET  AL.  v.  STRONG  ET  AL. 

Partnership — Power  of  Individual  Member — As- 
signment of  Chose  in  Action. 

One  of  several  partners  may  assign  a  chose  in  ac- 
tion due  to  the  firm  ;  e.  g..  an  account. 

Such  an  assignment  will  be  valid  and  operative, 
though  under  seal. 

A  demand  assigned  to  the  defendant  before  the 
commencement  of  t  he  suit  may  be  set  off,  though 
he  has  not  actually  paid  for  it,  but  only  agreed  to 
pay. 

Citations-1  Brock.  C.  C..  456,  462,  464 ;  7  Johns.  Ch., 
65. 

MOTION  to  set  aside  the  report  of  a  referee. 
The  action  was  assumpsit  for  goods  sold 
and  delivered  ;  and,  on  the  hearing  before  the 
referee,  the  defendants  offered  to  set  off  an  ac- 
count against  the  plaintiffs  contracted  with  the 
firm  of  Strong  &  Tolley  ;  the  same  having  been 
assigned  to  the  defendants  by  an  instrument 
under  seal,  executed  by  Strong  alone,  before 
the  commencement  of  this  suit.  It  appeared 
that  the  defendants  bad  not  actually  paid  the 
sura  agreed  upon  as  the  consideration  of  the 
assignment.  The  referee  allowed  the  set-off 
and  reported  a  balance  due  the  defendants.  It 
was  now  objected  that  the  set  off  was  improp 
erly  allowed  on  the  following,  among  other 
grounds  :  1.  Thai  the  assignment  to  the  de- 
fendants, being  under  seal,  and  executed  by 
only  one  of  the  firm  of  Strong  &  Tolley,  was 
void  ;  and  2.  That  the  defendants  were  not 
bomifide  owners  of  the  demand. 

Mr.  S.  Stevens,  for  plaintiffs. 

Mr.  S.  Sherwood,  for  defendants. 
HILL  5. 


By  the  Court,  Cowen,  J.  The  account  was 
due  to  the  firm  of  Strong  &  Tolley,  and  was 
assigned  by  Strong  alone.  No  *doubt  [*164 
one  of  several  partners  has  power  to  assign  a 
demand  due  to  the  firm.  He  has  power  to  sell 
any  of  the  effects  belonging  to  the  partnership. 
He  may  negotiate  its  paper  by  indorsement  or 
otherwise.  The  same  principle  which  gives  him 
such  authority  extends  it  to  the  equitable  as- 
signment of  a  chose  in  action.  That  a  partner 
superadds  a  seal  to  an  assignment  will  not 
vitiate  it.  any  more  than  it  would  a  sale  of 
goods  made  by  him  under  his  hand  and  seal. 
Anderson  v.  Tompkins,  1  Brock.  C.  C.,  456, 
462,  464. 

Whether  the  assignment  to  the  defendants 
was  bonafide  or  not,  was  a  question  of  fact,  in 
the  decision  of  which  the  referee  was  clearly 
correct.  It  is  insisted  that  a  man  is  not  a  bona 
fide  purchaser  till  he  has  actually  paid  the  con- 
sideration. That  is  sometimes  so  ;  Jewett  v. 
Palmer,  7  Johns.  Ch.,  65  ;  but  not  in  the  sense 
of  the  Statut^of  Set-off.  An  obligation  to  pay 
the  consideration  comes  to  the  same  thing.  If 
a  man  buy  an  account  or  note,  with  intent  to 
set  it  off,  giving  his  own  note,  he  must  pay  it, 
though  he  fail  to  effect  the  intended  set-off.  He 
must  run  his  risk  of  collecting  the  assigned 
demand  by  action. 

The  referee  was  right,  and  the  motion  to  set 
aside  his  report  is  denied. 

Motion  denied. 

Affirmed— 7  Hill,  585. 

Cited  in-5  N.  Y.,  240 ;  55  Am.  Dec.,  336,  337. 


THE  PEOPLE  v.  CASSELS. 

Practice — Commitment  by  Magistrate,  for  Con- 
tempt— Habeas  Corpus — Scope  of  Inquiry — 
Jurisdiction  of  Justice — Crime  Committed  in 
Another  County — Remedies. 

The  judgment  or  decision  of  a  court  or  officer 
having  uompetent  jurisdiction  cannot,  be  reviewed 
on  habeas  corpus  ad  subjiciendum ;  but  if  the  de- 
cision be  erroneous,  the  remedy  is  by  certiorari  or 
writ  of  error. 

Accordingly,  where  the  return  to  a  habeas*  corpus 
showed  that  the  person  sought  to  be  relieved  was 
detained  under  a  commitment  by  a  magistrate  for 
contempt  as  a  witness  in  refusing  to  answer  ques- 
tions relating  to  a  criminal  complaint ;  held,  that 
the  officer  before  whom  the  writ  was  returnable  had 
no  right  to  inquire  into  the  truth  of  the  facts  ad- 
judged by  the  committing  magistrate,  nor  whether 
the  questions  put  to  the  witness  were  proper,  nor 
whether  he  was  privileged  from  answering. 

The  officer,  however,  may  inquire  whether  the 
process  of  commitment  be  valid  on  "its  face,  [*165 
and  also  whether  any  cause  has  arisen  since  the  com- 
mitment for  putting  an  end  to  the  imprisonment. 
Per  Bronson,  J. 

The  officer  may  also  inquire  whether  the  commit- 
ting magistrate  had  jurisdiction  ;  and  this,  notwith- 
standing a  recital  of  the  necessary  jurisdictional 
facts  in  the  commitment. 

Where  the  return  shows  that  the  party  is  re- 
strained of  his  liberty  without  the  authority  of  legal 
process;  e.g.,  by  a  parent,  husband,  master  or  guard- 
Ian,  the  truth  of  all  the  matters  returned  is  open  to 
investigation.  Per  Bronsou,  J. 

A  Justice  of  the  peace  has  no  power  to  issue 
process  of  arrest  for  a  crime  committed  in  another 
county,  though  the  offender  be  in  the  county  where 
the  Justice  resides.  Semble. 

Otherwise,  where  the  crime  was  committed  in  the 
county  where  the  Justice  resides,  though  the  offend- 
er h«s  escaped  into  another  county. 

Where  a  witness  was  committed  by  a  justice  for 
refusing  to  answer  questions  put  with  the  view  of 
eliciting  faction  which  to  found  a  criminul  warrant 
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of  arrest,  the  party  accused  not  being:  in  the  county 
where  the  justice  resided,  and  the  offense  itself  com- 
mitted elsewhere ;  held,  that  the  justice  acted  with- 
out jurisdiction,  and  that  the  witness  wasentitled  to 
be  discharged  on  habeas  corpu*. 

In  such  case,  however,  notice  of  the  proceeding 
by  hatteas  corpus  must  be  given  to  the  district  attor- 
ney, pursuant  to  2  R.  S.,  569,  sec.  47 :  and  if  an  order 
of 'discharge  be  made  without  such  notice,  it  will  be 
reversed  on  certiorart. 

Citations-2  R.  S.,  587,  sees.  40,  43,  46,  47 ;  706,  sees. 
1-5 :  9  Wend.,  220 ;  1  Hill,  404 ;  3  Hill,  6«0 ;  5  Hill,  16 ; 
11  Ad.  &  Ell.,  273;  3  Hill,  658,  n..  pi.  30,  31. 

nERTIORARI  toSamuel  McKoon,  Judge  of 
\J  the  Chenango  County  Courts,  counselor, 
etc.,  to  remove  proceedings  before  him  upon 
habeas  corpus.  July  12.  1842,  he  issued  a  writ 
of  habeas  corpus  directing  the  sheriff  of  Che-, 
naugo  to  have  before  him  the  body  of  John  M. 
Cassels,  together  with  the  cause  of  his  impris- 
onment, etc.  The  writ  was  executed  the  same 
day,  and  the  sheriff  returned  that  he  detained 
Cassels  in  his  custody  in  the  jail  of  the  county 
by  virtue  of  the  following  commitment : 

"  Chenango  county,  ss:  F.  S.  Edwards,  Es- 
quire, a  justice  of  the  peace  of  said  county  : 
To  any  constable  of  the  said  county,  and  to  the 
keeper  of  the  common  jail  of  the  said  county. 
Whereas,  on  the  trial  of  a  cause  this  day 
before  me,  the  said  justice,  upon  the  examina- 
tion of  one  Sally  Grant  on  a  criminal  com- 
plaint, John  M.  Cassels  was  called  and  sworn 
as  a  witness  on  the  part  of  the  people,  and  on 
his  examination  as  such  witness  the  said  John 
M.  Cassels  was  asked  by  Roswell  Jackson, 
Esq'r,  counsel  for  the  people,  whether  he  knew 
or  had  learnt  in  what  manner  Betsey  L.  Staf- 
ford went  to  Troy,  to  which  question  the  said 
John  M.  Cassels  refused  to  make  any  answer, 
166*]  *and  the  said  Amos  Stafford  having 
made  oath  before  me  that  the  testimony  of  the 
said  John  M.  Cassels  was  material  upon  said 
examination.  These  are,  therefore,  in  the  name 
of  the  people  of  the  State  of  New  York,  to 
command  you,  the  said  constable,  forth  with  to 
convey  and  deliver  the  said  John  M.  Cassels 
into  the  custody  of  the  keeper  of  the  said  com- 
mon jail,  and  you,  the  said  keeper,  are  hereby 
required  to  receive  the  said  John  M.  Cassels 
into  your  custody  in  the  said  common  jail  and 
there  him  safely  keep  until  he  shall  submit  to 
answer  the  said  question  so  put  to"  him  on  the 
said  examination  or  shall  be  discharged  by  due 
course  of  law.  Given  under  my  hand  and  seal 
this  llth  day  of  July,  1842. 

F.  S.  EDWARDS,  [L.  s.] 
Justice." 

The  judge,  without  causing  notice  to  be 
given  to  the  district  attorney,  proceeded  to  in- 
quire into  the  matter.  Cassels,  the  prisoner, 
was  examined  on  oath  (see  U.  S.  v.  Wyn- 
gall,  ante,  p.  16),  and  a  witness  was  examined 
on  his  behalf.  The  testimony  tended  to  estab- 
lish the  following  facts  :  in  June,  1842,  Cas- 
sels was  arrested  and  examined  before  Justice 
Briggs  on  a  charge  of  kidnaping  and  carrying 
off  one  Betsey  L.  Stafford  from  the  County  of 
Chenango  to  the  City  of  Troy,  Rensselaer  Co. 
After  having  been  kept  under  examination 
about  a  week,  he  was  discharged  by  the  justice 
for  the  want  of  evidence.  He  was  then  sum- 
moned to  appear  before  Justice  Edwards  as  a 
witness  July  11,  and  was  then  sworn  and  ex- 
amined, for  the  purpose,  as  was  said,  of  elicit- 
ing facts  upon  which  a  warrant  might  be 
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issued  against  one  Sally  Grant,  of  the  City  of 
Troy,  for  her  alleged  agency  in  procuring  the 
abortion  of  Betsey  L.  Stafford  at  the  City  of 
Troy,  which  was  followed  by  the  death  of  said 
Betsey.  When  Cassels  was  sworn,  he  was  not 
examined  touching  the  supposed  guilt  of  Sally 
Grant,  but  was  required  to  state  what  be  knew 
about  the  transportation  of  Betsey  L.  Stafford 
from  Chenango  to  Rensselaer  Co.  When  asked 
the  question  mentioned  in  the  commitment  he 
declined  answering  it,  on  the  ground  that  it 
might  form  a  link  in  a  chain  of  evidence  tend- 
ing to  criminate  *himself .  Sally  Grant  [*  1 67 
was  not  before  the  justice, 'and  it  was  not  al- 
leged that  she  was  in  the  County  of  Chenango, 
or  that  she  had  ever  committed  any  crime  in 
that  County  ;  the  crime  imputed  to  her  having 
been  committed  in  Rensselaer  Co.,  where  she 
resided. 

The  judge  decided  that  Justice  Edwards 
acted  without  authority  in  the  proceeding  upon 
which  Cassels  was  sworn  as  a  witness,  for  the 
reason  that  Sally  Grant  was  neither  before  the 
justice  nor  in  the  County/of  Chenango  at  the 
time,  and  it  was  not  alleged  or  pretended  that 
she  had  committed  any  offense  in  that  county, 
but  only  in  the  County  of  Rensselaer  where 
she  lived;  and  on  that  ground  an  order  was 
made  discharging  Cassels  from  imprisoment. 
The  district  attorney  brought  this  certiorari  to 
reverse  the  proceedings  before  the  judge. 

Mr.  G.  M.  Smith,  District  Atty.,  for  the 
people. 

Mr.  B.  F.  Rexford,  for  Cassels. 

By  the  Court,  Bronson,  J.  If  the  justice 
had  authority  to  inquire  into  the  alleged  of- 
fense of  Sally  Grant,  the  commitment  of  Cas- 
sels could  not  be  impeached  upon  habeas  corpus 
for  any  supposed  error  of  the  justice  in  requir- 
ing the  witness  to  answer  an  improper  question. 
A  contempt  was  specially  and  plainly  charged 
in  the  commitment,  and  it  was  the  duty  of  the 
judge  forthwith  to  remand  the  prisoner.  2  R. 
S. ,  567,  sec.  40.  The  statute  expressly  forbids 
an  inquiry  into  the  justice  or  propriety  of  the 
commitment  in  such  a  case.  Sec.  42.  If  there 
had  been  no  such  statute,  it  is  clear  upon  prin- 
ciple, that  the  judgment  or  decision  of  any 
court  or  officer  of  competent  jurisdiction  can- 
not be  reviewed  on  habeas  corpus.  If  there  has 
has  been  an  error,  the  remedy  is  by  certiorari, 
or  writ  of  error.  When  the  return  states  the 
imprisonment  to  be  by  virtue  of  legal  process, 
the  officer  may  inquire  whether  in  truth  there 
be  any  process  and  whether  it  appears  upon  its 
face  to  be  valid;  and  he  may  also  inquire 
whether  any  cause  has  arisen  since  the  com- 
mitment, for  putting  an  end  to  the  imprison- 
ment, as  a  pardon,  reversal  of  the  judg- 
ment, *payment  of  the  fine,  and  the  [*168 
like.  But  he  cannot  rejudge  the  judgment  of 
the  committing  court  or  magistrate.  Matter 
of  Clark,  9  Wend.,  220;  People  v.  McLeod,  1 
Hill,  404;  Sheriff  of  Middlesex,  11  Ad.  &  Ell., 
273;  3  Hill,  658,  n.,  pi.  30,  81.  The  principal, 
if  not  the  only  object  of  the  48th  section  of  the 
Habeas  Corpus  Act,  was  to  provide  for  cases 
where  the  party  is  restrained  of  his  liberty 
without  the  authority  of  legal  process.  In  such 
cases  the  return  is  usually  made  by  a  person 
having  an  interest  in  the  question,  and  who 
has  exercised  the  restraint  upon  his  own  re- 
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sponsibility,  as  the  parent,  husband,  master  or 
guardian,  of  the  person  imprisoned;  and  it  is 
very  proper  that  the  facts  which  they  state  in 
the  return  should  be  open  to  investigation.  (See 
3  Hill,  p.  660,  n.,  and  the  cases  there  cited.) 
But  it  is  otherwise  when  the  return  is  made  by 
an  officer  having  legal  process.  It  is  evident 
from  the  40th  section  of  the  statute  that  the 
Legislature  did  not  intend  to  provide  for  a  re- 
trial by  habeas  corpus  in  such  a  case.  The  re- 
view is  by  certiorari  or  writ  of  error.  It  is  quite 
clear,  therefore,  that  the  judge  had  no  author- 
ity to  inquire  into  the  truth  of  the  fact  ad- 
judged by  the  committing  magistrate,  to  wit: 
that  the  prisoner  was  in  contempt  for  not  an- 
swering a  question  put  to  him  when  giving  his 
evidence;  nor  could  he  inquire  whether  the 
question  was  a  proper  one,  or  whether  the  pris- 
oner was  privileged  from  answering  it. 

But  the  prisoner  had  an  undoubted  right  to 
show  that  the  committing  magistrate  acted 
without  authority;  and  this  is  so,  notwithstand- 
ing the  commitment  recite  the  existence  of  the 
necessaYy  facts  to  give  jurisdiction.  No  court 
or  officer  can  acquire  jurisdiction  by  the  mere 
assertion  of  it,  or  by  falsely  alleging  the  exist- 
ence of  facts  on  which  jurisdiction  depends. 
Now  it  turns  out,  as  the  judge  has  found  the 
facts,  that  this  supposed  contempt  did  not  hap- 
pen, as  the  commitment  states,  "on  the  trial  of 
a  cause  "  before  the  justice,  nor  "  upon  the  ex- 
amination of  one  Sally  Grant  on  a  criminal 
complaint."  Sally  Grant  was  never  brought 
before  the  justice.  She  was  not  in  the  County 
169*]  *of  Chenango,  nor  was  it  pretended 
that  she  had  ever  committed  any  offense  in  that 
County.  The  crime  which  they  were  attempt 
ing  to  fasten  upon  her  was  committed  in  the 
county  of  Rensselaer,  where  she  lived.  A  jus- 
tice of  the  peace  is  for  some  purposes  a  town 
officer,  and  for  other  purposes  a  county  officer. 
He  may  issue  process  for  the  arrest  of  offenders 
where  the  crime  was  committed  in  his  county, 
although  the  criminal  may  have  escaped  into 
another  county.  2R.  S.,  706,  sees.  1-5.  And 
possibly  he  may  issue  process  when  the  offender 
is  in  his  county,  although  the  crime  was  com 
mitted  elsewhere.  We  are,  however,  inclined 
to  a  different  opinion.  But  it  is  not  now  nec- 
essary to  settle  that  question.  Here,  neither 
the  crime  nor  the  offender  was  in  Chenango, 
and  the  justice  was  without  the  shadow  of  au- 
thority in  attempting  to  inquire  into  the  mat- 
ter. The  whole  proceeding  was  coram  non 
judice.  Indeed,  it  wears  the  appearance  of  an 
attempt  to  pervert  justice  by  getting  up  a  sham 
complaint  against  Sally  Grant,  for  the  purpose 
of  compelling  Cassels  to  criminate  himself, 
after  a  failure  to  find  evidence  to  sustain  the 
charge  which  had  previously  been  made  against 
him.  But  I  ought  to  mention  that  the  justice 
has  not  been  heard  upon  this  matter;  and  as 
there  are  usually  two  sides  to  every  case,  it  is 
not  improbable  that  the  facts  may  h'ereafter  as- 
sume a  different  appearance. 

This  leads  to  the  remark,  that  no  notice  of 
the  proceedings  upon  the  writ  of  tiabeas  corpus 
was  given  to  the  district  attorney.  The  statute 
provides  that  he  shall  have  notice  before  the 
discharge.when  it  appears  from  the  return  that 
the  prisoner  is  detained  "  upon  any  criminal 
accusation."  Sec.  47.  The  proceeding  for  con- 
tempt against  Cassels  was  criminal  in  point  of 
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form,  and  it  grew  out  of  a  criminal  proceed- 
ing where,  if  the  alleged  crime  had  been  com- 
mitted in  Chenango,  it  would  have  been  the 
duty  of  the  district  attorney  to  see  that  the 
ends  of  public  justice  were  not  defeated  by 
permitting  the  witness  to  be  discharged  before 
he  had  submitted  to  answer  a  proper  question; 
and  I  think  notice  should  have  been  given. 
When  the  prisoner  is  in  custody  under  proc- 
ess in  which  any  other  person  has  an  interest, 
such  person,  or  his  attorney,  must  have  notice. 
*Sec.  46.  Taking  the  two  sections  to  [*17O 
gether,  I  think  the  Legislature  intended  there 
should  be  notice  to  some  one  in  all  cases  where 
the  prisoner  is  in  custody  under  legal  process; 
and  that  the  words  "criminal  accusation  "  in 
the  47th  section  were  intended  to  include  all 
cases  where  the  public,  and  not  an  individual, 
is  interested  to  continue  the  imprisonment. 
Here  the  statute  has  been  so  construed  that  no- 
body has  had  notice,  and  it  is  a  dangerous 
mode  of  administering  justice  to  hear  only  one 
side.  I  may  add,  that  the  evidence  upon  which 
the  judge  acted  in  discharging  Cassels  was  not 
of  the  most  satisfactory  character. 

We  think  the  want  of  notice  to  the  district 
attorney  a  fatal  objection. 

Proceedings  reversed. 

Record— Not  conclusive  as  to  jurisdiction.  Cited 
in-56  N.  Y.,  386 ;  70  N.  Y-,  264  ;  26  Am.  Rep.,  597 :  93 
N.  Y.,  411;  6  Barb.,  610,  616,  624:  19  Barb.,  188;  27 
Barb.,  97  ;  32  Barb.,  135 ;  6  Rob.,  198 ;  46  Super.,  492 ; 

29  Cal.,  188. 

Habeas  Corpus— Office  of— Commitment.  Explained 
—3  Hun,  779. 

Approved— 39  How.  Pr.,  464. 

Cited  in— 60  N.  Y.,  572 :  19  Am.  Rep.,  219 ;  2  Hun, 
234  ;  3  Hun,  773 ;  16  Hun,  217  ;  4  Barb.,  33 ;  15  Barb., 
157 :  29  Barb..  626  ;  61  Barb..  625  ;  4  T.  &  C..  475 ;  6  T. 
&  C.,  264, 284 ;  8  How.  Pr.,  482 ;  10  How.  Pr.,  30 ;  11 
How.  Pr.,  426  ;  21  How.  Pr.,  60 :  45  How.  Pr.,  311 ;  2 
Abb.  Pr.,  85;  7  Abb.  Pr.,  103;  12  Abb.  Pr.,  156 ;  13 
Abb.  Pr.,  139 ;  19  Abb.  Pr.,  401 ;  14  Abb.,  N.  S.,  341  n.; 
1  Park.,  234,  592 ;  2  Park.,  658 ;  3  Park.,  541 :  6  Park.; 
294 ;  1  Daly,  571 :  11  Leg.  Obs.,  311;  2  Abb.,  U.S.,  385 , 

30  Cal.,  607;  35  Cal.,  101. 


THE  SENECA  ROAD  COMPANY 

v. 

THE  AUBURN  AND  ROCHESTER  R.  R. 
COMPANY. 

Corporations — Incorporated  Turnpike  Company 
Acquire  Properly  in  Turnpike  —  Damages 
against  Railroad  Company  for  Crossing — 
Pleading  and  Practice — Remedies — Trespass 
and  Case. 

An  incorporated  company, by  constructing1  a  turn- 
pike on  the  line  of  a  road  belonging  to  the  State, 
under  a  charter  conferring  the  usual  privileges  of 
taking  toll,  etc.,  thereby  acquire  a  property  in  the 
turnpike. 

Accordingly  whore  a  railroad  corporation  built 
their  road  across  such  turnpike  without  making  or 
tendering  any  compensation  therefor;  held,  that 
though  their  charter  declared  it  lawful  for  them, 
when  necessary,  to  lay  their  road  across  any  high- 
way, they  were  liable  to  the  turnpike  company  in 
damages. 

The  maxim  de  mini  mi."  non  cnrat  It.r  is  never  ap- 
plied to  the  positive  and  wrongful  invasion  of  one's 
property.  Per  Cowen,  J. 

To  warrant  an  action  in  such  case,  the  degree  of 
damage  is  wholly  Immaterial :  It  is  enough  that 
then;  be  a  plain  violation  of  right  and  a  possibility 
of  damage.  Per  Cowen,  J". 

In  general.  If  the  plaintiff  declare  In  trespass 
where  the  action  should  be  case,  he  will  be  nonsuit- 
ed at  the  trial.  Per  Cowen,  J. 
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Otherwise,  if  the  declaration  contain  enough  to 
maintain  case,  though  it  commence  by  miscalling 
the  action  trespass.  Semble ;  per  Cowen,  J. 

Facts  showing  that  the  plaintiff  has  mistaken  his 
remedy  by  bringing  trespass  instead  of  case,  cannot 
be  pleaded  in  bar,  but  only  in  abatement. 

The  objection  that  a  plea  containing  matter  in 
abatement  merely,  commences  and  concludes  in 
171*]  *bar,  may  be  taken  advantage  of  by  general 
demurrer;  and  on  such  a  state  of  pleading  the  judg- 
ment is  final. 

To  a  declaration  in  trespass  quare  clausum  fregit 
containing  two  counts  slightly  varying  from  each 
other  in  regard  to  the  description  of  the  locus  in 
quo.  the  defendant  cannot  plead  that  the  premises, 
etc..  are  the  same,  and  thus  answer  both  counts  as 
one. 

Semble.  that  such  a  plea  will  be  adjudged  bad  on 
general  demurrer. 

One  in  the  actual  use  of  property  tangible  in  its 
nature,  may  maintain  trespass  for  a  direct  in  jury  to 
it,  though  his  right  to  use  it  be  incorporeal  merely : 
e.  a.,  a  franchise.  Semble ;  per  Cowen,  J. 

In  general,  however,  where  an  incorporeal  right 
has  been  interfered  with,  the  appropriate  remedy 
is  by  action  on  the  case.  Per  Cowen,  J. 

Under  a  charter  merely  authorizing  a  company  to 
construct  a  turnpike  over  land  belonging  to  the 
State,  they  will  acquire  no  more  than  a  mere  ease- 
ment in  the  land.  Semble ;  per  Cowen,  J. 

Otherwise,  if  the  land  belong  to  individuals,  and 
the  company  are  empowered  to  purchase,  have  and 
hold  it  forever.  Per  Cowen,  J. 

Citations— 2  K.  &  R.,  418-420.  sec.  5;  Laws,  1836, 
493.499.sec.il;  19  Wend.,  226 :  25  Wend.,  462 ;  2  Hill, 
124.  194;  3  Hill.  567;  Hamm.  A.  P..  39  Am.  ed.,1823; 

2  Ld.  Raym..  948  :  18  Johns.,  257 :  10  Wend.,  324.  327 ; 
Com.  Dig.  "Abatement,"  G,5,I.  15;  1  Chit.  PL,  141, 
464,  500,  Am.  ed.,  1840 ;  6  Johns.,  63;  2  Chit.  PI.,  556, 
N.  Y.  ed..  1809;  3  Chit.  PI.,  1103.  n.  z.  Springfield,  ed. 
1840 ;   3  Id.,  1103,    Phila.  ed.    1828 ;  1  Freem.,  367  ;  2 
Chit..2«l;  IChit.  PI.,  Phila.  ed.  1828.  p.  472,  n.  h;  Id. 
Springfield  ed.,  1840,  pp.  413.528,  nntc  o,  552,  553:  23 
Wend..  487 ;  2  Salk.,  594;  11  Mod.,  115:  Y.  B.  29  Edw. 
III.,  18 ;  Reg.,   94,  103 :  Br.  Accion  sur  le  case,  pi. 
29:  Vin.  Chetnin  private,  C.  pi.  2,  Woolr.  Ways,  58; 

3  Burr.,  1824. 

TkEMURRER  to  pleas.  The  first  count  of 
\J  the  declaration  was  in  substance  as  fol- 
lows :  the  Auburn  and  Rochester  R.  R.  Com- 
pany, defendants  were  summoned  to  answer 
The  President  and  Directors  of  the  Seneca 
Road  Company,  plaintiffs,  in  a  plea  of  tres- 
pass; and  hereupon  the  said  plaintiffs  by,  etc., 
complain  of  said  defendants  in  a  plea  of  tres- 
pass ;  for  that  the  said  plaintiffs,  under  and 
by  virtue  of  an  Act,  etc.,  passed  April  1,  1800, 
became,  were  and  are  a  corporation ;  that  un- 
der said  Act  to  wit:  January  1,  1802,  they  be- 
came and  were  seised  and  possessed  of  the 
lands  and  tenements  hereinafter  mentioned  as 
part  and  parcel  of  their  road  in  said  Act  men- 
tioned, the  same  being  necessary  to  carry  said 
Act  into  effect;  that  from  and  after,  etc.,  to  the 
time,  etc..  the  plaintiffs  continued  and  were 
and  still  are  seised  and  possessed,  etc.;  that 
from  that  time  to  and  at  the  time,  etc.,  the 
plaintiffs  continued  to  hold,  occupy,  claim  and 
enjoy  the  said  lands  and  premises  as  part  and 
parcel  of  their  said  road  from  Utica  to  Canan- 
daigua,  etc.;  and  that  while  so  continuing 
seised  and  possessed  and  so  holding,  etc..  the 
defendants,  November  1.  1841,  and  at  divers 
times  between,  etc.,  with  force  and  arms,  by 
their  servants,  etc.,  entered  upon  the  said 
lands  and  premises  situated  in  the  Town  of 
Aurelius,  in  the  County  of  Cayuga.  bounded 
west  by  the  lands  of  said  plaintiffs,  south 
by  lands  of  Samuel  Tower,  east  by  lands  of 
172*]  *said  plaintiffs,  and  north  by  lands  of 
Henry  Hall,  being  in  length  107  feet,  and  in 
breadth  40  feet,  and  did  dig  up  the  soil  of  said 
land  and  premises  and  did  place  divers  ob- 
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structions  on  the  same,  and  did  place  rails, 
timbers  and  other  erections  thereon  and  fix  the 
same  therein,  and  did  carry  the  soil  off  and 
from  said  land  and  premises  to  the  great  dam- 
age, etc.  The  second  count  was  substantially 
the  same,  slightly  varying"  the  abuttals  of  the 
locus  in  quo. 

The  defendants  pleaded,  first  the  general  is- 
sue; and  second,  as  to  the  entry  on  the  lands 
and  premises  in  the  1st  count  mentioned,  etc., 
and  as  to  the  entering  upon  the  said  other  landa 
and  premises  in  the  said  2d  count  mentioned, 
etc.,  that  the  premises  in  both  counts  are  and  at 
the  said  several  times  when ,  etc.  were  one  and  the 
same  premises  and  not  other  or  different  prem- 
ises ;  that  under  and  by  virtue  of  an  Act,  etc., 
entitled  "An  Act  to  Provide  for  the  Construc- 
tion of  a  Railroad  from  Auburn  to  Rochester," 
passed  May  13,  1836,  the  defendants  are,  and 
at  the  times  when,  etc.,  were  a  body  poli- 
tic and  corporate  for  the  term  of  50  years,  etc.. 
for  the  purpose  of  constructing  a  railroad  be- 
tween Auburn  and  Rochester,  etc. ;  that  before 
and  at,  etc.,  the  said  premises  were,  and  for  a 
long  time  before  had  been  used  as  a  part  of  a 
public  road  or  highway  which  had  been 
open,  laid  out  and  worked  by  and  under  the 
authority  of  "An  Act  for  Laying  Out  and  Ira- 
proving  a  Road  from  Old  Fort  Schuyler  to  the 
Genesee  River,"  passed  March  22,  1794  ;  that 
under  and  by  virtue  of  that  Act,  the  people, 
etc.,  became  and  were  the  owners  of  the  prem- 
ises, etc.,  the  same  being  part  of  said  road,  and 
continued  to  be  such  owners,  etc. ;  that  by  "An 
Act  to  Establish  a  Turnpike  Road  Company, 
for  Improving  the  State  Road  from  the  House 
of  John  House,  in  the  Village  of  Utica,  etc., 
to  the  Village  of  Cayuga,  etc.,  and  from 
thence  to  Canandaigua,"  etc.,  passed  April  1, 
1800,  the  plaintiffs  were  created  a  body  politic 
etc.,  and  were  authorized  to  enter  upon  the 
said  road,  and  afterwards,  to  wit:  on  the  first 
of  January,  1802,  did  enter  and  take  possession 
of  the  premises  in  the  first  and  second  counts 
mentioned,  and,  undercolor  of  said  Act,  until 
the  time,  etc.,  did  claim  to  be  seised  and  pos- 
sessed thereof  ;  Whereas,  the  people  of  the 
State  *during  all  the  said  time,  etc.,  [*173 
and  until  and  at,  etc.,  were  the  owners,  etc. 
It  was  then  averred  that,  in  and  by  the  Act  in- 
corporating the  defendants,  whenever  it  should 
be  necessary  in  the  construction  of  their  said 
railroad  to  intersect  or  cross  any  road  or  high- 
way between  Auburn  and  Rochester,  they 
were  authorized  to  construct  their  railroad 
upon  or  across  such  road  or  highway;  that 
having  before  said  time,  etc.,  located  their 
railroad  in  the  manner  prescribed,  upon  and 
across  the  said  road  at  the  place  where,  etc., 
and  it  being  necessary  for  the  construction  of 
the  said  railroad  to  cross  upon  the  said  road, 
etc.,  the  defendants,  at  the  time,  etc.,  by  their 
servants,  etc.,  entered,  etc.,  and  at  the  several 
times,  etc.,  did  erect,  build  and  make  their 
said  railroad  upon  and  across,  etc.,  necessarily 
digging,  etc.,  doing  no  damage  to  said  road, 
etc. ,  nor  in  any  way  obstructing  the  same  or 
the  use  or  enjoyment  thereof,  etc. ,  and  imme- 
diately restoring  the  said  road  to  its  former 
state  in  a  manner  not  to  impair  its  usefulness, 
etc.,  as  they  lawfully  might,  etc.:  which  are 
the  several  supposed  trespasses,  etc. 

The  third  plea  after  averring  that  the  prem- 
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ises  mentioned  in  both  counts  were  the  same, 
alleged  that  the  plaintiffs,  by  the  Act  of  1800, 
were  made  and  became  a  body  politic,  etc., 
for  the  purpose  of  making  a  good  and  suffi- 
cient road,  etc.,  from  Utica  to  Canandaigua, 
observing  the  line  of  the  then  State  road  as 
nearly  as  the  nature  of  the  ground  would  al- 
low; that  the  Act  authorized  the  plaintiffs  to 
enter  into  any  lands  when  they  should  deem 
it  necessary  to  deviate  from  the  said  state  road 
etc..  and  contract  with  the  owner  or  owners 
for  the  purchase  of  so  much  thereof  as  might 
be  necessary,  etc. ;  that  provision  was  made  in 
said  Act  for  appraising  the  value  of  the 
lands  so  taken,  in  case  of  disagreement,  etc.; 
that  upon  payment,  etc.,  it  was  declared  the 
plaintiffs  should  have  and  hold,  to  themselves 
and  their  assigns,  forever,  the  said  lands,  etc., 
for  the  purpose  mentioned  in  said  Act,  and  for 
the  use  and  construction  of  said  road  and  not 
otherwise;  that  the  plaintiffs  obtained  title  to 
the  premises  by  entry  and  appraisal,  etc. ;  that 
they  made  and  completed  their  road  in  1810, 
from  which  time  the  premises  were  a  part  of 
the  said  public  road,  arid  held  by  the  plaintiffs 
for  such  public  road,  etc.,  and  that  the  defend- 
1  74*]  ants  were  incorporated,  *and  laid  their 
railroad  upon  and  across  the  plaintiffs'  road, 
etc.  [as  alleged  in  the  second  plea]. 

The  fourth  plea,  after  averring  that  the  prem- 
ises mentioned  in  both  counts  were  the  same, 
alleged  that,  from  April  1,  1800,  the  premises 
were  and  ever  since  have  been  a  public  road, 
called  the  state  road,  otherwise  called  theGen- 
esee  road,  the  absolute  ownership  having  been 
then  and  ever  since  in  the  people.  The  plea 
then  set  forth  the  Act  incorporating  the  plaint- 
iffs for  the  purpose  of  improving  said  road, 
with  a  right  to  take  toll,  and  averred  that  the 
plaintiffs  entered  and  improved  accordingly, 
making  and  constructing  a  turnpike  road,  and 
continuing  the  same  ever  since  along  and  upon 
the  locus  in  quo,  which  formed  a  part  of  said 
state  road,  claiming  to  be  seized  in  fee  in  their 
own  right  and  to  their  own  use,  whereas  the 
people  were  absolute  owners;  and  that  the  de- 
fendants laid  their  railroad  across  the  said 
turnpike  pursuant  to  their  Act  of  incorpora- 
tion. 

The  fifth  plea  was  nul  <£e£ corporation,  upon 
which  the  plaintiffs  took  issue.  They  demurred 
specially  to  the  second,  third  and  fourth  pleas, 
and  the  defendants  joined  in  demurrer. 

Mr.  C.  P.  Kirkland,  for  plaintiffs. 

Mesxr*.  A.  Worden  and  M.  T.  Reynolds, 
for  defendants. 

By  tfte  Court,  Cowen,  J.  The  Act  incorpo- 
rating the  plaintiffs,  2  K.  &  R.,  116,  authorized 
them  to  construct  a  turnpike  on  the  line  of  the 
state  road,  with  the  necessary  deviations,  and 
to  take  toll.  By  that  statute  and  the  action  of 
the  plaintiffs  under  it,  they  acquired  the  usual 
rights  of  our  turnpike  companies.  One  of  these 
is  at  least  a  right  to  lay  out  a  road  through  the 
lands  of  others,  and  to  exact  the  statute  con- 
tribution from  those  who  travel  upon  it,  as  a 
compensation  for  labor  and  expense.  The  way 
became  the  Company's  own.  and  no  person, 
without  their  consent,  could  lawfully  use,  in- 
cumber  or  otherwise  interfere  with  it  in  any 
way,  except  as  travelers  on  the  terms  fixed  by 
the  Act  of  incorporation.  The  plaintiffs  ac- 
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quired  a  franchise.  To  say  that  the  defendants 
might  lay  and  occupy  a  railroad  across  the 
*turnpike,  would  be  to  recognize  a  [*175 
principle  by  which,  if  followed  out,  the  plaint- 
iffs' road  may  be  rendered  entirely  useless,  and 
their  franchise  destroyed.  The  act  of  the  de- 
fendants has  obstructed  and  impaired  the  free 
use  of  it,  in  some  degree.  That  is  not  denied. 
If  they  have  the  right  to  do  this,  others  have 
the  same  right;  and  the  measure  in  which  the 
plaintiffs'  property  is  to  be  enjoyed  becomes  a 
question  determinable  by  such  strangers  as 
may  happen  to  covet  it,  or  envy  the  plaintiffs 
the  exclusive  use  of  it. 

It  is  supposed  that,  by  the  true  construction 
of  the  statute  incorporating  the  defendants,  the 
Legislature  have  granted  them  the  right  to  cross 
the  turnpike.  It  is  scarcely  necessary  to  inquire 
whether  the  Legislature  intended  to  grant  the 
right  of  violating  the  private  property  which 
they  had  before  granted  to  the  plaintiffs  for  a 
valuable  consideration;  because  it  is  not  pre- 
tended that  the  alleged  statutory  grant  makes 
any  provision  that  they  shall  be  compensated. 
The  right  to  invade  their  franchise  must  there- 
fore be  taken,  if  at  all,  as  a  gratuity;  indeed 
it  is  claimed  to  be  a  gratuity.  I  have  only  to 
say  that  I  think  the  act  admits  of  no  such  con- 
struction as  is  claimed  for  it;  and  that,  if  oth- 
erwise, it  would  undoubtedly  be  void  within 
the  express  provisions  of  the  Constitution. 
See  the  Act,  Sess.  L.,  1836,  493,  499,  sec. 
11;  Fletcfier  v.  R.  R.  Co.,  25  AYend.,  462;  Tr. 
of  Preab.  Society  of  Waterloo  v.  R.  R.  Co..  3 
Hill,  567. 

It  is  said,  however,  de  minimis  noncuratlex. 
This  maxim  is  never  applied  to  the  positive 
and  wrongful  invasion  of  another's  property. 
To  warrant  an  action  in  such  case,  says  a 
learned  writer,  4isome  temporal  damage,  be  it 
more  or  less,  must  actually  have  resulted,  or 
must  be  likely  to  ensue.  The  degree  is  wholly 
immaterial;  nor  does  the  law,  upon  every  oc- 
casion, require  distinct  proof  that  an  inconven- 
ience has  been  sustained.  For  example,  if  the 
hand  of  A  touch  the  person  of  B,  who  shall 
declare  that  pain  has  or  has  not  ensued?  The 
only  mode  to  render  B  secure  is  to  infer 
that  an  inconvenience  has  actually  resulted." 
Hamra.  N.  P.,  39,  Am.  ed.  of  1823.  "Where 
a  new  market  is  erected  near  an  *an-  [*176 
cient  one,  the  owner  of  the  ancient  market  may 
have  an  action;  and  yet,  perhaps  the  cattle 
that  would  have  come  to  the  old  market  might 
not  have  been  sold,  and  so  no  toll  would  have 
been  gained  and,  consequently,  there  would 
have  been  no  real  damage;  but  there  is  a  pos- 
sibility of  damage."  2  Ld.  Raym.,  938.  In 
Athby  v.  White,  wherein  Powell,  ./.,  laid  down 
this  rule  as  to  the  market,  it  was  held  finally 
by  the  House  of  Lords  that,  to  hinder  a  burgess 
from  voting  for  a  member  of  the  House  of 
Commons  was  a  good  ground  of  action.  No 
one  could  say  that  he  had  been  actually  injured 
or  would  be;  so  far  from  it,  the  hindrance 
might  have  benefited  him.  But  his  franchise 
had  been  violated.  The  owner  of  a  horse 
might  be  benefited  by  a  skillful  rider  taking 
the  horse  from  the  pasture  and  using  him;  yet 
the  law  would  give  damages,  and,  under  cir- 
cumstances, very  serious  damages  for  such  an 
act.  The  owner  of  a  franchise,  as  well  as  of 
other  property,  has  a  right  to  exclude  all  per- 
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sons  from  doing  anything  by  which  it  may 
possibly  be  injured.  The  rule  is  necessary  for 
the  general  protection  of  property;  aud  a 
greater  evil  could  scarcely  befall  a  country 
than  the  rule  being  frittered  away  or  relaxed 
in  the  least,  under  the  idea  that  though  an  ex- 
clusive right  be  violated,  the  injury  is  trifling 
or,  indeed,  nothing  at  all. 

It  is  surmised  that  the  plaintiffs  have  no 
power  to  release  their  right;  and  that  to  hold 
the  defendants  liable  would  be  to  destroy  their 
road.  Various  difficulties  are  raised.  It  is  said 
that,  at  any  rate,  the  right  to  be  acquired  from 
the  plaintiffs  must  be  temporary  and  cease  with 
their  corporate  existence.  If  all  this  be  so,  it 
furnishes  no  argument  for  impairing  their  cor- 
porate rights.  Beside,  if  there  be  a  want  of 
legal  means  to  acquire  the  requisite  title,  the 
remedy  lies  in  further  legislation.  The  right 
of  the  plaintiffs  may  as  well  be  made  the  sub- 
ject of  agreement  or  appraisal,  as  the  rights  of 
individuals  in  the  land  occupied  by  the  road, 
or  any  other  land. 

It  is  clear,  then,  that  the  defendants  have, 
in  none  of  their  pleas,  made  out  an  answer  to 
the  plaintiffs'  right.  Do  the  pleas  show  that 
the  plaintiffs  have  mistaken  their  remedy  in 
bringing  trespass?  It  is  said,  their  right  being 
1 7  7*J  incorporeal,  they  should  *have  brought 
case.  Independently  of  authority,  I  should 
have  thought  this  an  objection  of  the  merest 
form.  The  plaintiffs  have,  in  their  declaration, 
set  out  an  injury  which  entitles  them  to  com- 
pensation; and  it  undoubtedly  contains  enough 
for  a  declaration  in  case.  It  is  now  objected 
that,  because  the  plaintiffs  have  added  vi  et  ar- 
mis,  this  vitiates;  and  the  objection  is  taken  by 
pleas  in  bar.  The  cases  which  hold  that  the 
plaintiff  must  be  nonsuited  at  the  trial  if  he 
sue  in  trespass  when  he  should  have  brought 
case,  or  mce  versa,  are  supposed  to  contain  a 
principle  which  authorizes  these  pleas.  Perci- 
val  v.  Hickey,  18  Johns.,  257;  Wilson  v.  Smith, 
10  Wend.,  324.  If  the  supposition  were  cor- 
rect, the  principle  will  not  apply  when  the 
pleas  are  demurred  to  as  amounting  to  the 
general  issue.  Two  of  the  pleas  in  question 
are  specially  objected  to  for  that  reason;  and 
must,  at  all  events,  be  overruled  as  defective 
in  form.  They  do  no  more,  at  most,  than  show 
argumentatively  certain  facts  which,  accord- 
ing to  the  cases  cited,  would  amount  to  not 
guilty  modo  et  forma.  It  may  be  proper  to  treat 
the  distinction  as  a  substantial  one  at  the  trial; 
though  I  cannot  but  think  that  where  the  dec- 
laration clearly  details  a  set  of  facts  sufficient 
to  make  out  a  cause  of  action,  and  the  facts 
are  established  at  the  trial,  courts  go  far  be- 
yond what  any  general  principle  requires,  in 
saying  that,  because  the  plaintiff  happens  to 
have  miscalled  his  action  in  the  beginning  of 
his  declaration,  he  shall  suffer  the  penalty  of  a 
substantial  variance.  The  name  of  the  action 
is  surplusage.  At  any  rate,  there  is  no  prece- 
dent for  raising  the  objection  by  special  plea 
in  bar.  A  plea  in  abatement  showing  that  the 
action  is  improper,  as  that  it  is  case,  when  it 
should  have  been  account  or  general  trespass, 
is  indeed  recognized  as  valid  by  the  books  cited 
in  Com.  Dig.  Abatement,  G,  5.  It  can  be  noth- 
ing more.  Admitting  a  good  cause  of  action, 
but  objecting  to  the  kind  of  action  brought,  is 
the  very  definition  of  such  a  plea.  The  pleas 
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in  question  should  have  begun  and  concluded 
accordingly.  Being  really  pleas  in  abatement,, 
an  objection  of  form  lies  against  them  without 
a  special  demurrer;  1  Chit.  PI.,  464,  Am.  ed. 
of  1840;  and  on  such  pleading  judgment  ia 
final.  Com.  Dig.  Abatement,  I,  15.  The  pleas 
*failing  as  a  bar.  should,  for  these  rea-  [*178- 
sons,  I  think,  be  disallowed  for  any  purpose. 

Considered  as  special  pleas  in  bar,  they  ap- 
pear also  to  be  defective  within  Nevins  v. 
Keeler,  6  Johns.,  63.  Each  plea  consolidates 
two  counts,  and  answers  them  as  one.  Thi& 
mode  of  pleading  began  and  has  been  contin- 
ued in  Mr.  Chitty's  book;  2  Chit,  PI.,  556,  N. 
Y.  ed.  of  1809;  3  Id.,  1103,  Phila.  ed.  of  1828; 
8/d,  1103,  Springf.  ed  of  1840;  although  the 
later  editions  admit  that  it  is  bad,  at  least  on 
special  demurrer.  3  Chit.  PI.,  1103,  n.  z» 
Springf.  ed.  of  1840.  The  ground  taken  in, 
Nevins  v.  Keeler  goes  further.  The  issue  tend- 
ered is  declared  to  be  immaterial.  Taylor  v. 
Herbert,  1  Freem.,  367,  a  case  of  like  pleading 
in  assumpsit,  seems  to  go  the  same  length.  In- 
Edmonds  v.  Walter,  2  Chit.,  291 — the  case  of  a 
plea  that  two  libels  in  different  counts  were 
one  and  the  same,  and  justifying  the  one — 
there  was  indeed  a  special  demurrer;  but  the 
plea  was  held  bad  in  substance.  See,  1  Chit. 
PI.,  Phila.  ed.  of  1828,  p.  472,  n.  h ;  Id., 
Springf.  ed.  of  1840,  pp.  413,  528,  552,  553. 
One  course  mentioned  by  Mr.  Chilly,  in  this  ' 
last  edition,  p.  528,  is,  setting  aside  the  plea  on- 
motion.  See  the  books  there  cited  in  note  o. 
This  implies  something  beyond  a  mere  defect 
of  form.  It  is  highly  exceptionable  pleading, 
first  to  aver  that  the  plaintiffs'  cause  of  action- 
is  something  other  than  he  has  himself  made  it 
in  his  declaration,  and  then  plead  to  the  new 
case  thus  fabricated  for  him.  We  have  often 
of  late  set  aside  such  pleas  summarily,  where 
they  first  averred  that  the  general  counts  in 
assumpsit  were  intended  ot  a  note,  and  then 
went  on  to  answer  the  note  instead  of  the 
counts.  See,  Anonymous,  19  Wend.,  226  and 
n.;  Dibble  v.  Kempshall,  2  Hill,  124;  Wilmarth 
v.  Babcock,  Id.,  194.  With  the  same  propriety 
might  a  defendant  first  frame  a  count  for  the 
plaintiff  and  then  demur.  Such  a  demurrer  is 
called  a  speaking  one,  and  is  always  con- 
demned as  defective.  The  plea  in  Nevins  v. 
Keeler  was  drawn  by  me  while  a  student,  from 
the  form  in  Chilly.  The  precedent  should  have- 
been  long  *since  expelled  from  a  book  [*1  74> 
of  such  general  excellence  as  that;  a  book  al- 
most sure  to  mislead  where  it  happens  to  be 
wrong.  The  question  is  discussed  by  Mr.  J. 
Bronson,  in  Sterry  v.  Schuyler,  23  Wend.,  487, 
where  the  defect  was  treated  as  matter  of  sub- 
stance. 

It  by  no  means  follows,  however,  taking  the 
case  before  us  as  the  pleas  would  have  it  to  be, 
that  the  plaintiffs'  action  has  been  miscon- 
ceived. The  objection  is,  that  their  property 
in  the  road  is  incorporeal;  and  the  general  rule 
undoubtedly  is,  that  for  an  injury  to  a  right 
incorporeal,  case  only  will  lie.  This  is  so  in 
the  same  sense  that  case  and  not  trespass  must- 
be  brought  for  slander  of  tille;  but  it  does  not 
follow  that  trespass  may  not  be  brought  for  an 
enlry  on  Ihe  land,  even  Ihough  it  lie  vacant. 
Waiving  the  question  whether  the  Act  incor- 
porating the  plaintiffs  makes  them  owners 
of  the  soil  either  on  the  line  of  the  old  road 
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or  the  line  of  deviation,  and  supposing  it  docs 
not,  they  never  could  have  carried  out  the  pur- 
poses of  their  incorporation  without  an  exclu- 
sive and  corporal  possession  to  the  extent  of 
their  road.  To  that  extent  they  actually  did 
take  and  continue  a  pedis  possessio  for  many 
years  before  the  intrusion  by  the  defendants. 
It  does  not  follow  that,  because  the  right  to  do 
so  was  metaphysical, everything  they  acquired 
and  used  in  its  exercise  must  necessarily  par- 
take of  the  same  unsubstantial  nature.  The 
distinction  is  taken  in  Wilson  v.  Smith,  10 
Wend.,  324,  327,  and  illustrated  by  Mr.  J. 
Sutherland.  The  result  of  his  argument  is, 
that  where  the  property  injured  is  tangible, 
though  the  right  to  use  "it  in  a  particular  way 
be  a  franchise,  the  person  entitled  to  the  use 
cot  only  may  but  must  bring  trespass  if  the 
injury  be  direct.  The  learned  judge  instances 
toll-bridges  and  ferry-boats.  A  turnpike  road 
comes  obviously  within  the  same  category,  as 
much  so  as  the  toll-house.  The  only  differ- 
ence is,  that  in  the  one  case,  timber  is  shaped 
into  a  house;  in  the  other,  earth  into  a  road; 
but  both  consist  of  materials  wrought  by  the 
Company  into  a  certain  form.  Some  of  the 
road  materials  are  perhaps  purchased  and 
transported  from  a  distance;  but  whether  so  or 
not,  they  have  been  worked  into  the  road. 
Thus  modified,  they  may  be  treated  by  the 
1 8O*J*law  as  having  become  a  physical  struct- 
ure, with  as  much  propriety  as  if  they  had 
been  worked  into  a  mill-dam  or  a  bridge.  If 
the  estate  be  perpetual,  or  for  life,  seisin  may 
as  well  be  averred  of  the  road  by  name  as  of 
the  dam  or  bridge;  if  for  years,  a  possession 
may  be  averred;  and  there  is  in  fact  an  exclu- 
sive seisin  or  possession  of  a  corporal  thing. 
The  direct  injury  may  be  waived,  and  the  con- 
sequential interruption  of  the  incorporeal  right 
redressed  by  an  action  on  the  case;  but  where 
you  proceed  for  the  direct  injury  to  the  fixt- 
ure constructed  in  order  to  its  exercise,  Wil- 
son v.  Smith  holds  that  you  must  bring  tres- 
pass. The  distinction  is  not  new.  In  The  Reqina 
v.  Soley,  2  Salk.,  594;  8.  C.,  11  Mod.,  115,  it 
was  said  that  if  the  exercise  of  a  corporate 
franchise  of  voting  for  officers  be  hindered  by 
noise  and  clamor,  it  is  a  trespass;  and  several 
old  books  were  cited  which  show  that  the  vio- 
lent disturbance  of  another  in  the  use  of  any 
franchise  may  be  redressed  by  an  action  of 
trespass.  See.Y.  B.,29  Edw.  III..  18;  Reg..  94, 
103.  So  of  an  easement.  In  the  Y.  B.,  2  Hen. 
IV.,  11,  it  is  said  of  a  man  having  a  private 
way,  if  another  disturb  him  by  a  sword,  club, 
or  other  weapon,  he  may  declare  in  trespass. 
Br.  Action  mr  le  ca»e.  pi.  29;  Vin.  Chemin  pri 
vate,  C,  pi.  2,  S.  C.  &  S.  P.  In  Woolr.  Ways, 
58,  this  case  is  cited  with  approbation.  A  man's 
cattle  are  driven  from  a  common;  trespass  lies. 
1  Chit.  PI.,  141,  Am.  ed.,  1840.  Several  other 
cases  quite  analogous  are  mentioned  in  Wilton 
v.  Machreth,  8  Burr.,  1824,  which  is  itself  in 
point.  The  defendant  there  having  dug  and 
carried  away  turf  and  peat  which  the  plaintiff 
had  an  exclusive  right  to  dig  for  his  own  use 
in  the  soil  of  another  within  certain  bounda 
ries  marked  by  meer  stones,  the  pluintiff 
brought  trespass  quare  elan  sum  freyit.  It  was 
objected  that  case  alone  would  lie.  Ld.  Mans- 
field observed,  there  wanted  nothing  to  answer 
the  objection  but  to  state  the  case.  He  said  the 
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plaintiffs'  right  was  separate,  butted  and 
bounded;  a  separate  right  of  property,  to  take- 
the  profit  of  the  turf , and  to  dig  for  it  that  pur- 
pose. It  was  exclusive  of  all  others,  and  the 
defendant  had  disturbed  him.  The  right  of 
The  Turnpike  Company  in  the  principal  case  is 
the  same.  The  result  of  the  authorities  is,, 
that  where  the  owner  of  *the  franchise  [*181 
is  personally  interrupted  in  its  exercise,  he 
may  have  trespass  for  the  injury  done  to  his 
person.  Where  property  pertaining  to  its  ex- 
ercise is  injured,  trespass  quare  clausum  fregit 
or  de  bonis  will  lie, accordingly  as  the  property 
may  be  real  or  personal.  All  the  reasons  in. 
Wilson  v.  Mackreth  apply  to  the  principal  case. 
The  Turnpike  Company  had  the  exclusive 
right  to  a  profit  a  prendre  within  limits  marked 
by  specific  boundaries.  They  had  been  in  the- 
exclusive  possession  for  many  years,  and  the 
acts  of  the  defendants  were  an  entry  and  occu- 
pation of  the  thing  possessed.  Here  are  all 
the  elements  of  a  trespass  quare  clausum  fregit. 

Whether  the  right  of  soil  was  vested  in  the 
plaintiffs  by  the  Act  incorporating  them,  espe- 
cially on  the  line  of  the  old  road,  may  be  ques- 
tionable. Taking  it,  as  perhaps  we  ought  to 
do  upon  the  pleadings,  that  the  people  were 
the  owners,  there  is  difficulty  in  saying  that 
the  Legislature  intended  to  confer  anything 
more  than  an  easement  on  the  plaintiffs.  If  the 
right  of  soil  was  not  in  the  people,  it  is  doubt- 
ful whether  even  an  exclusive  way  with  a  right 
of  toll  could  originally  have  been  granted  with- 
out providing  for  some  compensation  to  the  in- 
dividual proprietors.  This  question,  however, 
could  only  have  arisen  as  between  the  plaint- 
iffs and  proprietors,  and  is  doubtless  gone  by 
lapse  of  time.  If  not,  the  exclusive  possession 
of  the  plaintiffs  is  available  against  the  defend- 
ants, whom  we  are  obliged  to  consider  as 
wrongdoers.  But  in  no  view,  perhaps,  can  the 
right  of  the  plaintiffs  be  deemed  more  than  an 
easement.  The  statute  does  not  appear  to  con- 
tain words  operating  as  a  grant  of  more;  nor 
would  the  nature  of  the  plaintiffs'  claim  and 
exercise  of  ownership,  long  as  they  have  been, 
necessarily  amount  to  anything  more. 

As  to  the  line  of  deviation,  there  is  more 
plausibility  for  saying  that  the  right  of  the 
plaintiffs  is  in  the  soil.  The  statute  speaks  of 
purchasing  and  holding  the  land  itself.  2  K. 
&  R..  419,  420,  sec.  5,  and  provides  for  com- 
pensating the  owners  by  agreement  or  ap- 
praisal. 

Independently  of  these  questions,  however, 
we  think  the  plaintiffs  are  entitled  to  judgment. 

*There  is  no  need  of  leave  to  amend.  [*  1 82 
No  intimation  has  been  given  of  a  desire  to 
plead  any  title  other  than  the  defective  one  in 
question,  which  cannot  be  sustained.  If  the 
defendants  have  any  other  title,  it  may  come 
in  under  the  plea  of  not  guilty.  1  Chit.  PI., 
500,  Am.  ed.  of  1840. 

Judgment  for  plaintiffs  on  demurrer. 

TVe*pasx  and  case— Distinct  Ion  betuven.  Cited  in— 
4  Dun  In.  468:  15  Barb.,  359;  47  Am.  Dec..  271. 

Eminent  domain— Cttmpeniiatinn— Damage*.  Cited 
In— H.&l).,  158;  6N.Y..  558;  1  Barb.,  295:  3  Barb., 
465:  20  Barb.,  «49  :  100  III. ,31. 

Pleading— Answering  two  counts  an  one.  Cited  in— 
2N.  Y..  287. 

Form  "faction—  How  determined.  Cited  in— 1  N. 
Y..  '£» :  3  N.  Y..  155. 

Corimratiiing  —  Liability  for  wrongful  acts  of 
agent.  Cited  ln-5  Barb.,  90. 

or, 
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WILSON  v.  KIRKLAND. 

A  witness  having  no  previous  knowledge  of  the 
handwriting  of  a  party,  cannot  be  permitted  to  tes- 
tify as  to  its  authenticity  from  a  mere  comparison 
of  hands  in  court. 

Citations— 9  Cow.,  94:  2  Johns.,  Cas.,  211 ;  5  Johns., 
155 ;  Cow.  &  H.  Notes  to  Phil.  Ev..  1336-1331. 

ERROR  to  Onondaga  C.  P.  Kirkland  sued 
Wilson  before  a  justice  of  the  peace  on  a 
promissory  note.  The  plaintiff  gave  evidence 
tending  to  show  that  the  note  was  made  by  the 
defendant,  and  among  other  things  produced 
a  letter  written  by  the  defendant.  When  the 
letter  was  produced,  T.  T.  Davis,  a  witness  for 
the  plaintiff,  testified  that  he  should  think  the 
signature  to  the  note  and  the  letter  the  same. 
The  defendant  objected  to  this  evidence  on 
the  ground  that  it  was  incompetent  to  prove 
the  signature  of  the  defendant  by  a  compari- 
son of  hands.  The  justice  gave  judgment  for 
the  plaintiff  which  the  C.  P.  affirmed  on  cer- 
tiorari.  The  defendant  brought  a  writ  of  er- 
ror. 

Mr.  D.  Pratt,  for  plaintiff  in  error. 

Mr.  T.  T.  Davis,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  witness, 
without  any  previous  knowledge  on  the  sub 
ject,  spoke  from  a  comparison  in  court  of  the 
handwriting  to  the  letter  and  the  note.  He 
thought,  on  inspection,  that  the  signature  to 
both  was  the  same.  It  must,  I  think,  be  re- 
garded as  a  settled  question  in  this  State  that 
183*]  such  *evidence  is  not  admissible. 
Jackson  v.  PhiUips,  9 Cow.,  94;  Titford  v.  Knott, 
2  Johns.  Cas.,  211;  Jackson  v.  Van  Dusen,  5 
Johns.,  155.  A  different  rule  prevails  in  some 
of  the  States.  See  the  cases  collected  in  Cowen 
&  H.  Notes  to  Phil.  Ev.,  1326-1331.  But  we 
have  followed  the  English  decisions. 

Judgment  reversed. 

Cited  in-1  Denio,  347 ;  14  N.  Y.,  442;  1  Lans.,  160 :  7 
Barb.,  326:  21  How.  Pr.,  358;  37  Super.,  30;  6  Daly, 
30 ;  46  Ind.,  42 ;  43  Am.  Dec.,  676. 


GREEN  v.  RUSSELL. 

Sales — Purchase  of  Horses  under  False  Pretenses 
— Subsequent  Sale  to  Third  Person — Attach- 
ment Proceedings — Trover — Evidence. 

B.  having  purchased  a  span  of  horses  of  R.  on 
credit  by  false  pretenses,  afterwards  transferred 
them  to  G.,  who  took  with  knowledge  of  all  the 
circumstances:  whereupon  R.,  without  waiting  for 
the  term  of  B.'s  credit  to  expire,  caused  the  horses 
to  be  seized  under  a  void  attachment  issued  by  a 
justice  for  the  purchase  money,  and  obtained  judg- 
ment, no  one  appearing  to  defend.  Held,  in  trover 
by  G.  against  R.,  that  these  proceedings  did  not 
amount  to  such  an  absolute  affirmance  of  B.'s  pur- 
chase as  to  preclude  R.  from  objecting  its  invalid- 
ity by  way  of  defense. 

The  attachment  proceedings,  however,  afforded 
some  evidence  of  an  intent  to  affirm  the  sale  after 
notice  of  the  fraud :  but  it  was  not  so  conclusive  as 
to  warrant  the  court  in  refusing  to  submit  the  ques- 
tion to  the  jury.  Per  Nelson,  Ch,  J. 

Citation— 8  Wend.,  480.  483,  484. 

TT1  ROVER  for  a  span  of  horses,  tried  at  the 
J.  Madison  Circuit  in  September,  1841,  be- 
fore Gridley,  C.  Judge.  The  plaintiff  proved 
that  he  purchased  the  horses  of  his  brother,  B. 
A.  Green,  May  28,  1841,  and  that  they  re- 
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mained  in  his  (the  plaintiff's)  possession  from 
that  time  until  they  were  taken  from  him  by 
order  of  the  defendant  in  July  thereafter.  Aft- 
er giving  evidence  of  the  value  of  the  horses, 
the  plaintiff  rested.  The  defendant's  counsel, 
in  opening  the  cause  to  the  jury,  stated  the  de- 
fense to  be  that  B.  A.  Green  bought  the  horses 
of  the  defendant  in  the  month  of  May,  1841, 
giving  two  notes  for  the  purchase  money,  one 
for  $75  and  the  other  for  $80;  that  the  pur- 
chase was  made  under  such  fraudulent,  false 
and  deceitful  representations  as  would  subject 
the  said  B.  A.  Green  to  a  conviction  for  the 
crime  of  obtaining  goods  by  false  pretenses; 
*that  the  horses  were  soon  afterwards  [*184 
sold  to  the  plaintiff  by  B.  A.  Green;  that  the 
plaintiff  had  full  knowledge  of  the  fraud  when 
the  horses  were  sold  to  him,  and  purchased 
with  a  view  more  effectually  to  consummate 
the  fraud;  and  that  B.  A.  Green  left  the  coun- 
try immediately  afterwards.  The  defendant's 
counsel  also  stated  that  the  horses  were  taken 
from  the  plaintiff's  possession  under  two  at- 
tachments from  a  justice's  court  in  favor  of 
the  defendant  and  against  the  said  B.  A. 
Green. 

It  appeared  in  the  course  of  the  trial,  that 
the  horses  were  taken  July  5,  1841,  by  a  con- 
stable who  held  the  attachments;  that  the  de- 
fendant was  present  at  the  time;  that  the  con- 
stable professed  to  be  acting  in  virtue  of  the 
attachments;  and  that  judgments  thereon  were 
afterwards  obtained,  no  one  appearing  to  de- 
fend. It  also  appeared  that  the  attachments 
were  void  by  reason  of  a  defect  in  the  affida- 
vits upon  which  they  were  issued;  and  further, 
that  the  attachments  were  founded  upon  the 
defendant's  claim  for  the  purchase  money  of 
the  horses,  which  had  not  yet  become  due. 
After  the  foregoing  facts  were  shown,  the  de- 
fendant's counsel  proposed  to  go  into  evidence 
of  the  circumstances  under  which  the  horses 
were  sold  to  B.  A.  Green;  but  the  circuit  judge 
decided  that,  even  admitting  the  purchase  of 
the  horses  by  B.  A.  Green  to  have  been  void 
by  reason  of  the  false  pretenses  and  representa- 
tions made  by  him  at  the  time,  still  as  the  de- 
fendant had  deliberately  affirmed  the  validity 
of  the  contract  of  sale  by  instituting  legal  pro- 
ceedings to  recover  the  purchase  money,  he 
could  not  avail  himself  of  the  alleged  fraud,  or 
be  permitted  to  deny  the  validity  of  the  sale. 

The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $145;  and  the  defendant  now 
moved  fora  new  trial  on  a  case. 

Mr.  D.  Wright,  for  defendant. 

Mr.  J.  Ruger,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  I  am  of  opin- 
ion that  the  learned  Judge  erred  in  the  disposi- 
tion of  this  case  at  the  circuit.  The  *at-[*185 
tachmentsand  proceedings  under  them,  includ- 
ing the  judgments,  being  utterly  void  and  of 
no  effect,  did  not  necessarily  or  legally  con- 
clude the  defendant  from  setting  up,  by  way 
of  additional  defense,  the  fraud  perpetrated  by 
B.  A.  Green.  These  proceedings  could  not  op- 
erate as  an  estoppel  either  technically  or  in  any 
other  way.  They  bound  nobody;  certainly  not 
the  defendant  in  them,  B.  A.  Green.  And,  as 
a  general  rule,  estoppels  must  be  mutual. 
Canal  Co.  v.  Hathaway,  8  Wend.,  480,  483, 484, 
and  cases  cited. 
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The  utmost  effect  to  which  the  proceedings 
under  the  attachments  were  entitled,  consid- 
ered in  reference  to  that  branch  of  the  defense 
depending  upon  the  invalidity  of  the  sale  to 
B.  A.  Green,  was  to  regard  them  as  some  evi- 
dence tending  to  rebut  the  allegation  of  fraud, 
or  to  show  an  acquiescence  in  and  confirma- 
tion of  the  sale  after  full  notice  of  the  fraudu- 
lent means  by  which  it  was  procured.  The 
evidence,  therefore,  like  all  other  material  evi- 
dence relating  to  a  disputed  fact  in  the  cause, 
should  have  been  submitted  to  the  jury.  It 
might  have  been,  and  undoubtedly  was,  very 
material  and  pertinent  evidence  of  confirma- 
tion; but  it  could  not  have  been  so  decisive  or 
-conclusive,  under  the  circumstances  offered  to 
be  proved,  as  to  warrant  the  court  in  with- 
holding it  from  the  consideration  of  the  jury. 

There  would  have  been  much  in  this  case 
open  to  observation  before  the  jury,  had  the 
proof  turned  out  as  offered,  going  to  explain 
away  the  apparent  effect  of  the  attachment 
proceedings,  and  to  rebut  all  idea  of  an  intent 
on  the  part  of  the  defendant  to  ratify  the  sale. 
A  very  strong  argument  to  this  effect  arises 
from  the  fact  that  the  proceedings  themselves 
-were  instituted  for  the  purchase  money,  though 
not  yet  due,  under  a  mistaken  notion  probably 
that  the  fraud  opened  the  way  for  an  imme- 
diate collection  of  the  debt.  They  went  upon 
the  assumption  that  the  sale  was  void.  Some- 
thing is  due,  moreover,  to  the  situation  and 
feelings  of  a  party  acting  under  the  belief  that 
an  attempt  has  been  made,  by  deliberate  arti- 
fice, to  defraud  him  of  his  property.  Legal 
proceedings  unadvisedly  instituted  for  the  pur- 
pose of  arresting  the  consummation  of  the 
186*J  fraud,  which  turn  out  to  be  *void  and 
no  better  than  blank  paper,  should  be  regarded 
with  considerable  allowance.  It  seems  to  me 
rather  a  forced  conclusion  to  say,  that  by  the 
proceedings  in  question  the  defendant  intended 
absolutely  to  confirm  the  transaction.  At  all 
events,  the  conclusion  is  certainly  not  one  of 
law;  and  the  circuit  judge,  therefore  erred,  in 
not  receiving  the  evidence  and  putting  the 
point  to  the  jury. 

New  trial  granted. 

Reviewed-25Ind.,  144. 

Cited  in-28  N.  Y.,  284 :  14  Barb.,  600. 


DOWD  v.  STALL. 

Practice — Justice  Court — Statute. 

Prior  to  the  Act  of  April  25, 1840,  Seas.  L.  of  1840, 
p.  125,  a  person  residing  out  of  the  State  could  not 
be  sued  in  a  justice's  court  by  short  summons,  but 
only  by  warrant. 

\V  hether,  since  the  Act  above  referred  to,  there  be 
any  process  by  which  a  suit  can  be  commenced  in  a 
Justice's  court  against  a  non-resident  of  the  State, 
on  a  demand  arising  upon  contract,  quterc. 

Citations— 2  R.  S..  227.  sees.  13.  17 ;  Laws.  1831.  p. 
3»rt,  sees.  1,  2 :  408,  sees.  30,  31,  33 ;  Laws,  1840,  p.  120. 
ch.  1«5 ;  16  Wend.,  33. 

ERROR  to  the  Dutchess  C.  P.  Stall  sued 
Dowd,  in  October,  1838,  before  a  justice 
of  the  peace,  for  goods  sold  and  delivered.  He 
made  affidavit  before  the  justice  that  Dowd 
was  justly  indebted  to  him,  and  resided  out  of 
the  State.  A  summons  was  issued  on  the  15th, 
returnable  October  18,  1838,  and  was  served 
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the  day  it  issued.  The  plaintiff  appeared,  but 
the  defendant  did  not  appear.  The  declaration 
was  for  goods  sold  and  delivered,  and  after 
hearing  evidence  the  justice  rendered  judg- 
ment for  the  plaintiff.  On  certiorari  the  C.  P. 
affirmed  the  judgment;  and  the  defendant  sued 
out  a  writ  of  error. 

Mr.  W.  Reynolds,  for  plaintiff  in  error. 

Mr.  W.  Eno.  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  Revised 
Statutes  provide  that  "  No  person  shall  be  pro- 
ceeded against  by  summons  out  of  *the[*l  87 
county  in  which  he  resides."  2  R.  S.,  227, 
sec.  13.  The  first  process  is  a  warrant.  Sec. 
17.  The  rule  was  altered  by  the  Non  Impris- 
onment Act  of  1831,  and  a  short  summons  was 
substituted  for  the  warrant.  But  the  provision 
did  not  extend  to  persons  residing  out  of  the 
State.  Stat.  of  1831,  p.  396,  sees.  1,  2,  and  p. 
403,  sees.  30,  31.  33.  Persons  residing  in  the 
State,  but  in  a  different  county  from  the  jus- 
tice, must  be  proceeded  against  by  short  sum- 
mons. Bui  the  Act  of  1831,  left  the  Revised 
Statutes  in  full  force  as  to  persons  residing  out 
of  the  State;  and  down  to  1840,  Stat.  of  1840, 
p.  120,  ch.  165,  they  could  only  be  proceeded 
against  by  warrant.  This  suit  was  brought  in 
1838,  and  as  the  defendant  was  not  a  resident 
of  the  State,  the  justice  acquired  no  jurisdic- 
tion. In  Hoose  v.  Sherrill,  16  Wend.,  33,  it  did 
not  appear  that  the  person  sued  was  a  non-resi- 
dent; and  besides,  that  was  an  attempt  to 
charge  the  justice  as  a  trespasser,  and  courts 
are  strongly  disposed  to  protect  public  officers 
where  they  have  fallen  into  honest  error.  Here, 
the  only  question  is  whether  the  judgment  is 
erroneous,  and  about  that  question  there  can 
be  no  doubt. 

It  is  difficult  to  tell  how  a  resident  of  anoth- 
er State  can  now  be  sued  in  a  justice's  court. 
The  Act  of  1830  forbids  that  he  should  be  sued 
by  summons,  and  the  Act  of  1840  virtually 
forbids  his  being  sued  by  warrant.  But  it  will 
be  time  enough  to  consider  that  question  when 
it  arises.  When  this  suit  was  brought  the  de- 
fendant might  and  should  have  been  sued  by 
warrant. 

Judgment  reversed. 

Commented  on— 1  Denio,  179. 
Explained-1  E.  D.  S.,  363. 
Cited  in—4  N.  Y.,  380, 384. 


*BURRITT  [*188 

v. 

THE  SARATOGA  COUNTY  MUTUAL 
FIRE  INSURANCE  COMPANY. 

Insurance — When  Representation  Same  as  War- 
ranty—  What  Sufficient  Reference  to  Have  this 
Effect — Construction  of  Policy, 

In  the  law  of  insurance  a  representation  is  not  a 
part  of  the  contract,  but  is  collateral  to  It ;  whereas 
an  express  warranty  is  always  a  part  of  the  con- 
tract. Per  Hronson,  J. 

A  mere  naked  reference  in  a  policy  to  the  written 
application  for  insurance  will  not  make  the  latter  a 
part  of  the  contract  so  as  to  change  what  would  else 
be  a  representation  into  a  warranty.  Per  Bronson,  J. 

NOTE.— Iruntrance— Reference  to  other  paver*.  See 
Jennings  v.  Chenango  Co.  Mut.  Ins.  Co.,  2  Den.,  75, 
not*. 
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Otherwise,  where  the  policy  refers  to  the  applica- 
tion thus:  "Reference  being  had  to  the  applica- 
tion, etc..  for  a  more  particular  description,  and  as 
forming:  part  of  this  policy." 

In  marine  insurance  the  omission  to  disclose  a 
fact  material  to  the  risk  and  not  known  to  the  under- 
writer, will  avoid  the  policy,  although  the  omission 
arose  from  mere  accident,  forgetfulness  or  inad- 
vertence ;  and  this,  whether  inquiry  wus  expressly 
made  of  the  assured  in  regard  to  such  fact  or  not. 
Per  Bronson,  J. 

Otherwise,  in  many  cases,  as  to  flre  insurance,  un- 
less it  appear  that  the  assured  was  in  some  way  ex- 
pressly called  upon  to  disclose ;  e.  g..  by  the  condi- 
tions of  insurance  annexed  to  the  policy,  the  form 
of  the  application  prescribed  by  the  underwriters, 
etc.  Per  Bronson,  J. 

The  parties  to  a  policy  may,  by  their  contract, 
place  a  misrepresentation  or  concealment  in  rela- 
tion to  particular  facts  upon  the  same  footing  as  a 
warranty. 

The  conditions  annexed  to  a  policy  issued  by  a 
mutual  insurance  company,  after  providing  thatall 
applications  for  insurance  should  be  in  writing  ac- 
cording to  the  printed  forms  prepared  by  the  com- 
pany, further  provided  that  the  application  should 
state  the  relative  situation  of  the  building  insured 
in  respect  to  all  other  buildings  standing  within  ten 
rods,  and  that  any  misrepresentation  or  conceal- 
ment in  the  application  should  render  the  policy 
void.  The  printed  form  of  application  prepared  by 
the  company  and  used  by  the  assured,  contained  a 
note  in  the  margin  thus :  "  Relative  situation  as  to 
other  buildings,  distance  from  each  if  less  than  ten 
rods : "  and  in  the  blank  opposite  to  this,  the  assured 
inserted  a  description  of  five  buildings  which  stood 
within  the  distance  specified,  but  omitted  to  men- 
tion several  others  standing  within  the  same  dis- 
tance. Held,  that  the  omission,  however  innocent, 
was  fatal  to  the  policy ;  and  this,  whether  material 
to  the  risk  or  not. 

Semble,  that  the  application,  in  such  case,  if  ex- 
pressly referred  to  in  the  policy  and  made  a  part  of 
it,  may  be  regarded  as  a  warranty  of  there  being  no 
buildings  within  ten  rods  other  than  those  which 
are  expressly  mentioned.  Per  Bronson,  J. 

A  warranty  by  the  assured  in  relation  to  the  exist- 
ence of  a  particular  fact,  must  be  strictly  true,  or 
the  policy  will  not  take  effect:  and  this,  whether 
the  thing  warranted  be  material  to  the  risk  or  not. 

Citations— 7  Wend.,  72,  270 ;  13  Wend.,  92 : 16  Wend., 
481 ;  2  Hall,  589 :  1  Marsh.  Ins.  Condy..  346-350,  451, 
452,  453,  465 :  1  Phil.  Ins..  214  284,  285,  303,  346,  347.  351. 
ar)4,  ed..  1840 ;  1  H.  Bl.,  254 ;  6  T.  R.,  710 :  3  Hill,  501 :  5 
Hill,  147, 149;  1  Maule  &  8.,  15 :  Doug.,  260  ;  1  T.  R., 
12 ;  3  Burr.,  1905 ;  6  Taunt.,  338 ;  10  Pick.,  535 ;  17 
Wend.,  359;  6  Cow..  673. 

A  SSUMPSIT  on  a  policy  of  insurance,  tried 
1A.  before  Monell.  C.  Judge,  at  the  Tompkins 
189*]  *Circuit,  in  September,  1842.  De- 
cember 19,  1837,  the  defendants  insured  the 
plaintiff,  Joseph  Burritt,  against  loss  or  dam- 
age by  fire  "on  his  store  situate  in  the  Village 
of  Ithaca,  $1,600,  reference  being  had  to  the 
application  of  said  Joseph  Burritt  for  a  more 
particular  description,  and  as  forming  a  part 
of  this  policy,  during  the  term  of  five  years." 
Annexed  to  the  policy  were  "  Conditions  of 
insurance,"  as  follows,  viz. :  1.  ''All  applica- 
tions for  insurance  must  be  made  in  writing, 
according  to  the  printed  forms  prepared  by 
the  Company.  Such  application  shall  contain 
the  place  where  the  property  is  situated  (and, 
among  other  things),  its  relative  situation  as 
to  other  buildings;  distance  from  each,  if  less 
than  ten  rods;  for  what  purpose  occupied," 
etc.;  2.  "  Such  application  may  be  made  ei- 
ther by  the  applicant  or  by  a  surveyor,  and  in 
all  cases  the  insured  will  be  bound  by  the  ap- 
plication, for  the  purpose  of  taking  which, 
such  surveyor  will  be  deemed  the  agent  of  the 
applicant;"  6.  "If  any  person  insuring  any 
property  in  this  Company,  shall  make  any 
misrepresentation  or  concealment  in  the  appli- 
cation, etc.,  such  insurance  shall  be  void  and 


of  no  effect."  The  printed  forms  of  applica- 
tions prepared  by  the  Company  contained  a 
marginal  note  as  follows:  "  Relative  situation 
as  to  other  buildings — distance  from  each,  if 
less  than  ten  rods;  "  at  the  right  hand  of  which 
note  was  a  blank  to  be  filled  up  by  the  appli- 
cant. This  blank  the  plaintiff  filled  in  his  ap- 
plication with  the  description  of  five  buildings 
as  standing  within  ten  rods  from  the  building 
insured.  Several  other  buildings,  and  among^ 
the  number  a  cabinet  maker's  shop,  all  stand- 
ing within  the  ten  rods,  were  not  mentioned  in. 
the  application.  The  plaintiff's  store  was  an  or- 
dinary hazard,  and  the  rate  of  premium  was 
15  per  cent.  The  rate  for  a  cabinet  maker's 
shop  was  from  25  to  30  per  cent.  May  28,  1840,. 
a  fire  commenced  in  the  cabinet  maker's  shop, 
which  communicated  to  the  plaintiff's  store 
and  damaged  it  to  the  amount  of  $850;  and 
for  that  loss  this  action  was  brought.  The 
judge  charged  the  jury  in  relation  to  the  sur- 
vey or  application,  that  "  it  did  not  amount  to- 
a  warranty;  that  there  must  *be  evi-  [*19O 
dence  to  the  jury  (which  is  disclaimed  in  this 
cause)  of  fraudulent  misrepresentation,  or 
fraudulent  concealment  of  facts.  That  an  ac- 
cidental omission  to  insert  in  the  application 
(without  fraud),  a  building  within  the  ten  rods- 
did  not  make  void  the  policy;  and,  therefore, 
that  the  mere  omission  to  insert  the  cabinet 
shop,  under  the  facts  of  this  case,  where  fraud 
is  disclaimed,  did  not  avoid  the  policy."  The 
jury  found  a  verdict  for  the  plaintiff,  and  the 
defendants  now  moved  for  a  new  trial  on  a  bill 
of  exceptions. 

Messrs.  D.  Wright  and  J.  A.  Spencer, 
for  defendants. 

Mr.  B.  Johnson,  for  plaintiff. 

By  the  Court,  Bronson,  J.  In  the  law  of 
insurance  a  representation  is  not  a  part  of  the 
contract,  but  is  collateral  to  it.  An  express 
warranty  is  always  part  of  the  contract,  and  &. 
reference  in  the  policy  to  a  survey  or  other 
paper  will  not  make  such  paper  a  part  of  the 
contract,  so  as  to  change  what  would  other- 
wise be  a  mere  representation  into  a  warranty. 
Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.,  72  ;. 
Snyderv.  Farmers'  Ins.  Co.,  13  Wend.,  92,  and 
8.  C.  in  error,  16  Wend.,  481  ;  Delonguemare 
v.  Tradesmen's  Im.  Co.,  2  Hall,  589  ;  1  Marsh. 
Ins.  (Condy),  346-350,  451  ;  1  Phil.  Ins.,  346, 
347,  ed.  of  1840. (a)  But  these  cases  admit, 
what  no  one  could  well  deny,  that  the  policy 
may  so  speak  of  another  writing  as  to  make  it 
a  part  of  the  contract,  although  not  actually 
embodied  in  the  policy.  And  to  that  effect, see 
Routledge  v.  Burrett,  1  H.  Bl.,  254  ;  Worsley  v. 
Wood,  6  T.  R.,  710  ;  Roberts  v.  Chenango  Ins. 
Co.,  3  Hill,  501.  Now  here,  the  policy  not  only 
refers  to  the  plaintiff's  written  application  "for 
a  more  particular  description"  of  the  property 
insured,  but  it  refers  to  it  "  as  forming  a  part 
*of  this  policy."  The  application  was  [*191 
thus,  by  express  words,  made  part  and  parcel 
of  the  contract,  and  the  two  instruments  must 
be  read  in  the  same  manner  as  though  they  had 
been  actually  moulded  into  one. 

How  then  stands  the  question  of  warranty  f 
The  plaintiff  was  required  by  the  "  conditions 

(a)  Further,  as  to  the  distinction  between  a  repre- 
sentation and  a  warranty,  see  Alston  v.  Ins.  Co.,  4- 
Hill,  329,  334,  et  seq.,  and  the  books  there  cited  by 
Walworth,  Chancellor. 
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of  insurance,"  and  by  the  form  of  application 
with  which  he  was  furnished, to  state  the  "rel- 
ative situation  [of  the  store]  as  to  other  build- 
ings— distance  from  each, if  less  than  ten  rods." 
To  this  he  answered  by  mentioning  five  build- 
ings as  standing  within  the  ten  rods.  Although 
he  did  not,  in  terms,  say  there  was  no  other 
building  within  the  ten'rods,  he  must  have  in- 
tended that  his  answer  should  be  received  and 
understood  by  the  Company  as  affirming  that 
fact;  and  as  the  answer  is  to  be  regarded  as 
parcel  of  the  contract,  I  find  it  difficult  to  re- 
sist the  conclusion  that  the  plaintiff  has  agreed 
that  there  were  no  other  buildings  within  the 
ten  rods  than  those  mentioned  in  the  applica- 
tion. Men  are  not  at  liberty  to  put  a  different 
construction  upon  their  language  when  the 
contract  is  to  be  enforced,  from  that  in  which 
they  intended  the  words  should  be  received  by 
the  other  party  at  the  time  the  contract  was 
made.  (See,  Potter  v.  Ontario  &  Liv.  Mut.  Ins. 
Co.,  ante,  pp.  147,  149.)  I  am  strongly  inclined 
to  the  opinion  that  there  was  a  warranty  ;  but 
there  is  another  feature  in  the  case  which  ren- 
ders it  unnecessary  to  settle  that  question. 

In  marine  insurance  the  misrepresentation  or 
concealment  by  the  assured  of  a  fact  material 
to  the  risk  will  avoid  the  policy,  although  no 
fraud  was  intended.  It  is  no  answer  for  the 
assured  to  say  that  the  error  or  suppression 
was  the  result  of  mistake,  accident,  forgetful- 
ness  or  inadvertence.  It  is  enough  that  the  in- 
surer has  been  misled,  and  has  thus  been  in- 
duced to  enter  into  a  contract  which,  upon  cor- 
rect and  full  information,  he  would  either  have 
declined,  or  would  have  made  upon  different 
terms.  Although  no  fraud  was  intended  by  the 
assured,  it  is,  nevertheless,  a  fraud  upon  the 
underwriter,  and  avoids  the  policy.  Bridges  v. 
192*J  *Hunter,  1  Maule  &  8.,  15;  Macdowall 
v.  Fraser,  Doug. ,  260 ;  Fitzherbert  v.  Mather,  1 
T.  R..  12;  Carter  v.  Boehm,  3  Burr.,  1905; 
Bufe  v.  Turner,  6  Taunt.,  338;  Curry  v.  Com- 
monwealth Ins.  Co.,  10  Pick.,  535  ;  N.  T.  Bow- 
ery Ins.  Co.  v.  N.  Y.  Fire  Ins.  Co.,  17  Wend., 
359;  1  Marsh.  Ins.  (Condy),451-453,465;  IPhil. 
Ins.,  214,  303.  The  assured  is  bound, although 
no  inquiry  be  made,  to  disclose  every  fact  with- 
in his  knowledge  which  is  material  to  the  risk. 
But  this  doctrine  cannot  be  applicable,  at  least 
not  in  its  full  extent,  to  policies  against  fire. 
If  a  man  is  content  to  insure  my  house  without 
taking  the  trouble  to  inquire  of  what  materials 
it  is  constructed,  how  it  is  situated  in  reference 
to  other  buildings,  or  to  what  uses  it  is  applied, 
he  has  no  ground  for  complaint  that  the  haz- 
ard proves  to  be  greater  than  he  had  anticipated, 
unless  I  am  chargeable  with  some  misrepre- 
sentation concerning  the  nature  or  extent  of 
the  risk.  It  is,  therefore,  the  practice  of  com- 
panies which  insure  against  fire  to  make  in- 
quiries of  the  assured  in  some  form, concerning 
all  such  matters  as  are  deemed  material  to  the 
risk,  or  which  may  affect  the  amount  of  premi- 
um to  be  paid.  This  is  sometimes  done  by  the 
conditions  of  insurance  annexed  to  the  policy, 
and  sometimes  by  requiring  the  applicant  to 
state  particular  facts  in  a  written  application 
for  insurance.  When  thus  called  upon  to  speak, 
he  is  bound  to  make  a  true  and  full  reprenenta 
tion  concerning  all  the  matters  brought  to  his 
notice,  and  any  concealment  will  have  the  like 
effect  as  in  the  case  of  a  marine  risk.  See,  1 
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Phil.  Ins.,  284,  285,  ed.  1840.  It  is  not  neces- 
sary for  the  purpose  of  avoiding  the  policy,  to 
show  that  any  fraud  was  intended.  It  is  enough 
that  information  material  to  the  risk  was  re- 
quired and  withheld. 

This  doctrine  is  fatal  to  the  present  action. 
The  plaintiff  was  plainly  and  directly  called 
upon  to  state  the  relative  situation  of  the  store 
as  to  all  other  buildings  within  the  distance  of 
ten  rods  ;  and  he  omitted  to  mention  several 
buildings  which  stood  within  that  distance, 
and  among  the  number  was  one  which  was  far 
more  hazardous  than  that  to  which  the  policy 
applied.  If  there  could  be  any  doubt  that  the 
facts  concealed  *were  material  to  the  [*193 
risk,  the  question  should  have  been  left  to  the 
jury.  (See,  Grant  v.  Howard  Ins.  Co.,  ante, 
p.  10.) 

But  there  is  a  further  view  of  the  case  which 
is  still  more  decisive  against  the  action;  and  it 
is  one  in  which  the  materiality  of  the  conceal- 
ment is  not  open  for  discussion.-  The  plaintiff 
was  required  by  the  conditions  annexed  to  the 
policy,  and  by  the  printed  form  of  application 
which  he  used,  to  give  the  information  which 
he  withheld.  And  it  was  one  of  the  "conditions 
of  insurance  "  that  if  he  should  "make  any 
misrepresentation  or  concealment  in  the  appli- 
cation "  the  policy  should  be  "  void,  and  of  no 
effect."  Nothing  is  said  about  fraud;  but  any 
concealment  in  the  application  avoids  the  pol- 
icy. And  yet  the  jury  was  instructed  that  there 
must  be  a  fraudulent  concealment  of  facts. 
That  position  cannot  be  maintained  without 
making  a  new  contract  for  the  parties. 

A  warranty  by  the  assured  in  relation  to  the 
existence  of  a  particular  fact  must  be  strictly 
true,  or  the  policy  will  not  take  effect ;  and 
this  is  so  whether  the  thing  warranted  be  ma- 
terial to  the  risk  or  not.  It  would,  perhaps.be 
more  proper  to  say.  that  the  parties  have  agreed 
on  the  materiality  of  the  thing  warranted,  and 
that  the  agreement  precludes  all  inquiry  on  the 
subject.  See  the  cases  already  cited,  and  Fow- 
ler v.  JBtna  Ins  Co.,  6  Cow.,  673,  and  S.  C.,7 
Wend.,  270 ;  1  Phil.  Ins.,  351,  354.  Here  the 
parties  have  by  their  contract  placed  a  misrep- 
resentation or  concealment  in  relation  to  par- 
ticular facts  upon  the  same  footing  as  a  war- 
ranty. They  have  agreed  that  the  misrepre- 
sentation or  concealment  shall  avoid  the  policy, 
and  we  have  nothing  to  do  with  the  inquiry 
whether  the  fact  misrepresented  or  concealed 
was  material  to  the  risk.  The  jury  should  have 
been  instructed  to  find  a  verdict  for  the  defend- 
ants. 

The  Chief  Justice  and  Cowen.  </.,  being 
members  of  the  Company,  gave  no  opinion. 

New  trial  granted. 

Application  for  insurance—  When  become*  part  of 
contract— Annexed  conditions.  Cited  in— 7  Hill,  124 ; 
5  Denio,  327  ;  1  N.  Y.,  220 :  5  N.  Y..  470 ;  55  Am.  Dec., 
861.  363 :  18  N.  Y..  378  ;  23  N.  Y.,  520 ;  56  N.  Y..  570 :  63 
N.  Y.,  407  :  9  Barb.,  200 ;  10  Barb.,  286 :  25  Barb..  504 ; 
42  Barb.,  459;  00  Barb..  101 ;  4  Dalv,  292.  293;  1  Cliff., 
305,  30ft:  2  Wood.&  M.,  487,  489:  3  \Vood. &  M..534;  120 
Mass.,  256;  19  Mich..  442;  59  111..  126;  14  Am.  Rep.,  10; 
2  Ohio  St..  452 ;  69  Am.  Dec.,  694. 

Application— Statement  in  as  tn  relatii'f  \xmitrm  nf 
building*,  etc.  Distinguished--!!  Barb..  634. 

Kxplained-2  N.  Y..  48.  50;  7  N.  Y..  374. 

Cited  in-6  N.  Y..  69 ;  18  X.  Y.,  379,  381 ;  2  Ohio  St., 
452:  59  Am.  Dec..  702. 

Afixreprew  ntat  inn— Material  fact  irithhcld  or  con- 
ctaied.  Difltin?uished-22  Barb.,  639. 
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Cited  in-4  N.  Y.,  348;  5  N.  Y.,  475;  55  Am.  Dec.. 
365 ;  87  N.  Y.,  77 ;  3  Barb,.  78 ;  27  Barb..  384;  41  Barb., 
358;  57  Barb.,  524;  2T.  &  C.,  271 ;  8  How.  U.  S.,  249;  2 
Ohio  St.,  452 :  59  Am.  Dec.,  702. 

Warranty—  What  constitute*.  Cited  in— 90  N.  Y., 
457 ;  7  Hun,  661 ;  3  Wood.  &  M.,  534. 


194*]      *NOBLE  AND  EASTMAN 

v. 
HOLMES. 

Ministerial  Officer— How  Jar  Protected  by  Proc- 
ess— Seizure  under  Attachment. 

As  a  general  rule,  process  regular  upon  its  face  is 
sufficient  to  protect  a  ministerial  officer  acting  un- 
der it,  although  it  may  have  been  issued  without 
authority.  Per  Bronson,  J. 

But  where  the  officer,  in  order  to  justify  a  seizure 
of  goods  under  a  justice's  attachment,  is  obliged  to 
attack  a  sale  by  the  debtor  as  being  fraudulent  in 
respect  to  creditors,  he  must  produce  and  prove  not 
only  the  attachment,  but  the  preliminary  proceed- 
ings authorizing  the  issuing  of  it. 

If  the  seizure  be  made  upon  an  execution,  the  of- 
ficer will  be  under  the  necessity  of  proving  the  judg- 
ment on  which  it  issued. 

T)  EPLEVIN  for  a  yoke  of  oxen,  tried  before 
Xi  Mouell,  C.  Judge,  »t  the  Chemung  Circuit, 
in  June,  1842.  The  defendant  is  a  constable, 
and  took  the  property  out  of  the  possession  of 
the  plaintiffs  by  virtue  of  an  attachment  issued 
by  a  justice  of  the  peace  against  one  Everitt 
Lattin  in  favor  of  M.  &  H.  Phillips.  The 
plaintiffs  claimed  title  to  the  property  under 
a  purchase  from  Lattin  prior  to  the  issuing  of 
the  attachment;  and  immediately  after  the  de- 
fendant had  taken  the  property  by  virtue  of 
the  attachment,  the  plaintiffs  retook  it  by  virt- 
ue of  the  writ  of  replevin.  A  question  -was 
made  whether  the  plaintiffs'  purchase  was  not 
fraudulent  as  to  Lattin's  creditors.  The  plaint- 
iffs insisted  that  the  defendant  must  show  the 
necessary  proceedings  to  give  the  justice  juris- 
diction to  issue  the  attachment.  The  judge 
overruled  the  objection,  and  decided  that  the 
process,  being  regular  on  its  face,  was  a  pro- 
tection to  the  defendant.  Under  the  charge  of 
the  judge  the  jury  found  a  verdict  for  the  de- 
fendant, and  the  plaintiffs  now  moved  for  a 
new  trial  on  a  case. 

Mr.  S.  Hazen.  for  plaintiffs. 

Mr.  E.  Quin,  for  defendant, 

By  the  Court,  Bronson,  /.  Under  the  ruling 
of  the  judge  the  jury  may  have  found  a  ver- 
dict for  the  defendant,  although  they  believed 
that  the  plaintiffs  had  a  good  title  to  the  oxen 
195*]  as*against  Lattin.  If  they  believed 
that  fact,  the  defendant  had  no  right  to  take 
the  property  from  the  plaintiffs  by  virtue  of 
the  attachment  against  Lattin,  without  show- 
ing that  the  sale  to  the  plaintiffs  was  void  as 
against  creditors.  The  sale  could  not  be  im- 
peached by  a  creditor  at  large.  It  must  be  a 
creditor  having  a  judgment  and  execution,  or 
some  other  process  which  authorized  a  seizure 
of  the  goods.  As  a  general  rule,  process  regu- 
lar upon  its  fuce  is  sufficient  for  the  protection 
of  the  officer,  although  it  may  have  been  is- 


NOTE.— Ministerial  officers— Hmv  far  protected  by 
•process.  See  Warner  v.  Shed,  10  Johns.,  138,  note ; 
Savacool  v.  Boughton,  5  Wend.,  170,  note ;  Parker  v. 
Walrod,  16  Wend.,  514,  note ;  Beaty  v.  Perkins,  6 
Wend.,  382,  note. 
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sued  without  authority.(a)  But  when  the  of- 
ficer attempts  to  overthrow  a  sale  by  the  debt- 
or on  the  ground  of  fraud,  he  must  go  back  of 
his  process,  and  show  authority  for  issuing  it. 
If  he  act  under  an  execution,  he  must  show  a 
judgment;  and  if  he  seizes  under  an  attach- 
ment, he  must  show  the  attachment  regularly 
issued.  If  Lattin  had  sued,  it  would  be  enough 
for  the  defendant  to  produce  the  attachment; 
but  it  is  otherwise  as  against  the  plaintiffs  who 
are  strangers  to  the  attachment,  and  claim  un- 
der an  older  and,  therefore,  better  title,  unless 
it  can  be  impeached  for  fraud. 
2fev>  trial  granted,  (b) 

Cited  in-6  Hill.  313:  28  N.  Y.,  50;  50  N.Y.,  86:  7 
Hun,  413 ;  19  Hun,  270 :  3  Barb.,  19 ;  16  Barb.,  503 ;  26 
How.  Pr.,80;  9  Abb.  Pr.,  331:  5  Bos.,  357:  5  Daly, 
542,  545 ;  34  Cal.,  350 ;  41  Am.  Dec.,  749 ;  53  Am.  Dec., 
192  (21  N.  H.,  271) ;  60  Am.  Dec.,  398  (1  Wis.,  408). 

(a)  As  to  this  rule  and  some  of  its  qualifications, 
see  Cowen  &  H.  Notes  to  Phil.  Ev.,  pp.  990. 1005,  et 
eeq.,  and  1078 ;  Horton  v.  Hendershot.  1  Hill,  118, 120, 
n.  b;  Jermaine  v.  Waggener,  Id.,  279,  285. 

(b)  See  Damon  v.  Bryant,  2  Pick.,  411 ;  Parker  v. 
Walrod,  16  Wend.,  514 ;  Jansen  v.  Acker.  23  Id.,  480 ; 
see,  also,  Cowen  &  H.  Notes  to  Phil.  Ev.,  1011, 1082, 
1083;  1  Phil.  Ev.,  390, 391,  7th  Lond.  ed. 


*BAUM  v.  CLAUSE.         [*196 

Slander—  Truth  as  a  Defense— Effect  of  Pardon. 

In  slander  for  accusing  the  plaintiff  with  having 
stolen  an  axe  several  years  before  from  one  L.; 
held,  that  the  defendant  might  defeat  the  action  by 
proving  the  truth  of  the  words,  notwithstanding 
the  plaintiff,  after  being  convicted  of  the  offense, 
was  regularly  pardoned. 

But  if  the  words  be,  "  You  are  a  thief,"  or  "  He  is 
a  thief,"  they  cannot  be  justified  by  proving  a  lar- 
ceny for  which  the  plaintiff  has  been  pardoned. 
Senible. 

The  dictum  in  Cuddington  v.  Wilkins,  Hob.,  81, 
that  a  pardon  takes  away  the  guilt  as  well  as  the 
punishment  of  the  offense,  disapproved.  Per  Bron- 
son, J. 

Though  the  pardon  of  one  convicted  of  felony 
will  in  general  restore  his  competency  as  a  witness, 
yet  the  conviction  may  still  be  used  to  affect  his 
credit.  Per  Bronson,  J. 

Citations— Hob..  67,  81 :  Stark.  Sland.,  180 ;  2  R.  S., 
139,  sees.  5,  7 :  681,  sec.  1 ;  1  Phil,  Ev.,  35 :  1  Stark. 
Ev..  100,  ed.  1842 ;  2  Wheel.  Cr.  Cas'.,  451 ;  2  Bulst.,  154; 
11  Hen.  IV.,  f ol.  416 :  2  Hale,  P.  C.,  278 ;  4  Com.,  402 ; 
10  Johns..  232,  483:  Cro.  Jac..  623 ;  1  Hale,  P.  C.,358 ; 
Co.  Litt.,  391  5;  Bac.  Abr.  Pardon,  H,  7th  Lond.  ed.; 
Hawk.,  B,  II.,  'ch.  37,  sec.  48,  Curw.  ed.;  Moore,  863 ; 
Brownl.  &  G.,  10:  Owen,  150;  1  Roll.  Abr.,  87,  pi.  6; 
T.  Raym.,  23. 

ERROR  to  the  Fulton  C.  P.  Baum  sued 
Clause  in  the  court  below  in  January  Term, 
1841,  for  slanderous  words  charging  that  the 
plaintiff  had  several  years  before  stolen  an  axe 
from  one  Henry  I.  Loyd.  Plea  in  bar,  that  in 
January.  1825,  at,  etc.,  the  plaintiff  did  feloni- 
ously steal,  take  and  carry  away  an  axe,  the 
property  of  Loyd;  and  that  in  February  fol- 
lowing the  plaintiff  was  convicted  of  the  of- 
fense by  a  Court  of  Special  Sessions.  Replica- 
tion, that  in  March,  1830,  the  plaintiff  was 
pardoned  by  the  Governor.  Demurrer  and 
joinder.  The  court  below  gave  judgment  for 
the  defendant,  and  the  plaintiff  brought  error. 

Mr.  A.  McFarlan,  for  plaintiff  in  error. 

Mr.  D.  Cady,  for  defendant  in  error. 

NOTE.— Slander—  Words  charging  an  indictahU  of- 
fense. See.  generally,  Martin  v.  Stillwell,  13  Johns., 
275,  note,  and  notes  cited. 
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By  the  Court,  Bronson,  J.  It  has  been  said 
that  a  pardon  takes  away  the  guilt,  as  well  as 
the  punishment  of  the  offense.  Cuddington  v. 
Wiltons,  Hob.,  67,  81;  Stark.  Sland.,  180.  But 
this  is  neither  sound  law  or  good  morals.  Par- 
don removes  the  legal  infamy  of  the  crime,  so 
that  the  offender  will  be  a  competent  witness; 
but  it  cannot  take  away  guilt,  or  wash  out  the 
moral  stain.  Pardon  does  not  even  restore  the 
197*]  competency  *of  the  offender  as  a  wit- 
ness, where  the  conviction  is  for  perjury.  2 
R.  S.,  681,  sec.  1.  And  although  in  other  cases 
competency  is  restored  by  the  pardon,  the 
crime  still  goes  to  the  credit  of  the  witness.  1 
Phil.  Ev.,  35 ;  1  Stark.  Ev.,  100,  ed.  of  1842. 
And  it  is  said  that  no  credit  is  due  to  him,  un- 
less his  testimony  is  corroborated  by  others  or 
by  the  circumstances  of  the  case.  U.  S.  v.  Tom 
Jones,  2  Wheel.,  Cr.  Gas.,  451.  In  Browne  v. 
Crashaw,  2  Bulst.,  154,  Ld.  Coke,  Ch.  J.,  said, 
it  appears  by  11  Hen.  IV.,  fol.  41  b,  that  if  one 
be  attainted  of  felony  and  pardoned,  he  shall 
not  afterwards  be  sworn  of  a  jury,  for  that  he 
is  not  probus  el  legates  homo,  for  pcena  mori  po 
test,  culpa  perennis  erit  and,  therefore,  such  a 
one  shall  not  be  sworn  of  an  inquest.  There  is 
certainly  much  reason  for  saying,  that  al- 
though the  penalty  may  be  removed,  the  fault 
will  still  remain;  and,  therefore,  the  Chief  Jus- 
tice was  quite  consistent  when  he  held  in  the 
same  case  that  a  pardoned  felon  was  not  a  com 
petent  witness.  But  that  doctrine  has  been 
since  overruled.  Hale  says,  the  pardon  does 
not  always  make  the  man  honest  and,  there- 
fore, he  shall  not  be  a  juryman.  2  Hale,  P.  C., 
278.  Blackstone  says,  the  effect  of  the  pardon 
is  to  make  the  offender  a  new  man;  to  acquit 
him  of  all  corporeal  penalties  and  forfeitures; 
and  not  so  much  to  restore  his  former  as  to 
give  him  a  new  credit  and  capacity.  4  Com., 
402.  And  to  the  same  effect  is  Matter  of  Dem- 
ing,  10  Johns.,  232,  483.  In  Boston  v.  Tatam, 
Cro.  Jac.,  623,  the  words  spoken  were:  "He 
was  a  thief,  and  stole  my  gold,"  and,  after  ver- 
dict for  the  plaintiff,  it  was  moved  in  arrest  of 
judgment  that  the  time  to  which  the  words  re- 
lated might  be  before  the  late  general  pardon, 
and  so  no  loss  or  scandal  could  happen  to  the 
plaintiff.  But  the  court  answered,  that  it  was 
"  a  great  slander  to  be  once  a  thief;  for  al- 
though a  pardon  may  discharge  him  of  the  pun- 
ishment.yet  the  scandal  of  the  offense  remains. " 

Pardon  takes  away  the  penalty  directly  an 
nexed  to  the  offense;  but  it  does  very  little  to- 
wards removing  the  other  consequences  which 
result  from  the  crime.  Where  the  attainder 
works  corruption  of  blood,  it  is  not  restored 
by  the  King's  charter  of  pardon.  1  Hale,  P. 
11>8»]  C..  358;  Co.  Lilt.,  391  b;  Bac.  *Abr. 
Pardon,  H,  7th  Lond.  ed.  A  sentence  to  the 
State  prison  for  life  works  the  civil  death  of 
the  party,  and  a  pardon  will  not  restore  his 
marital  rights,  or  entitle  him  to  the  guardian- 
ship of  his  children.  If  his  property  has  been 
sold  in  the  course  of  administration,  he  cannot 
reclaim  it,  nor  can  he  defeat  the  estate  vested 
in  his  heirs  in  consequence  of  his  civil  death. 
2  R.  S.,  139,  sees.  5.  7;  Matter  of  Deming,  10 
Johns..  232.  483.  These  are  some  of  the  con- 
sequences of  the  conviction,  which  must  re- 
main notwithstanding  the  pardon.  I  do  not 
pee  how  it  is  possible  to  deny  a  further  conse- 
quence, to  wit:  that  anyone  may  with  entire  le- 
H i i.i.  5. 


gal  impunity  say  to  the  offender:  "You  was 
guilty  of  or  did  commit  the  offense."  Such 
words  will  be  just  as  true  after  as  they  were 
before  the  pardon;  and  in  the  action  of  slan- 
der, the  truth  of  the  charge  is  always  a  com- 
plete justification,  though  it  is  otherwise  in 
criminal  prosecutions  for  libel. 

Bacon  says,  it  seems  agreed  that  a  pardon  of 
treason  or  felony,  even  after  an  attainder,  so 
far  clears  the  party  from  the  infamy  and  all 
other  consequences  thereof,  that  he  may  have 
an  action  against  any  who  shall  afterwards 
call  him  traitor  or  felon;  for  the  pardon  makes 
him  as  it  were  a  new  man.  Bac.  Abr.,  Pardon, 
H.  And  to  the  same  effect  is  Hawk..  B.  II., 
ch.  37,  sec.  48,  Curwood's  ed.  To  call  one  a 
traitor  or  felon  may  imply  that  he  is  such  at 
the  time  the  words  are  spoken,  and  then  proof 
of  a  former  treason  or  felony  which  has  been 
pardoned  will  not  meet  the  charge.  But  to  say 
that  one  was  a  traitor,  pointing  to  the  time  of 
the  treason,  cannot,  I  think,  be  actionable,  al- 
though the  offense  has  been  pardoned.  The 
case  relied  on  in  support  of  the  opposite  doc- 
trine is  Cuddington  v.  Wilkins,  Hob..  67,  81. 
The  words  were:  "He  is  a  thief,  and  why  will 
you  take  his  part."  This  was  in  the  13  Jac. 
The  defendant  pleaded  that  in  the  36  Eliz.  the 
plaintiff  did  steal  six  sheep.  The  plaintiff  re 
plied  the  general  pardon,  7  Jac. ;  and  on  de- 
murrer, judgment  was  given  in  his  favor.  It 
will  be  observed  that  the  words  were  spoken  in 
the  present  tense,  and  without  any  reference  to 
the  larceny  of  more  than  twenty  years'  stand 
ing  on  which  the  defendant  relied  for  his  justi- 
fication. *The  charge  would  be  un-  [*  1 99 
derstood  as  imputing  a  more  recent  offense, 
and  one  which  had  been  committed  within  the 
six  years  which  had  elapsed  since  the  pardon. 
It  affected  the  plaintiff  in  his  new  character, 
and  on  that  ground  it  may  have  been  very 
proper  to  overrule  the  justification.  And  al- 
though there  are  some  dicta  in  the  case  which 
favor  the  present  action,  the  court  plainly  ad- 
mitted the  distinction  which  has  been  men- 
tioned. They  said,  "he  could  no  more  call  him 
thief,  in  the  present  tense,  than  to  say  a  man 
hath  the  pox  or  is  a  villain,  after  he  be  cured 
or  manumitted  ;  but  that  he  had  been  a  thief 
or  villain  he  might  say."  This  case  is  also  re- 
ported in  several  other  books,  but  no  where 
else  so  fully  as  in  Hobart.  Moore,  863;  Brownl. 
&  G.,  10;"Owen,  150;  1  Roll.  Abr.,  87,  pi.  6. 

The  case  of  Harris  v.  ,  T.  Raym.,  23. 

only  proves  that  a  pardon  must  be  pleaded. 

Now  here,  the  defendant  did  not  say  to  the 
plaintiff  "You  are  a  thief;"  nor  was  anything 
said  from  which  it  could  fairly  be  inferred  that 
he  intended  to  charge  the  plaintiff  with  hav- 
ing stolen  an  axe  at  any  time  after  the  pardon. 
The  conversation  plainly  pointed  back  to  the 
stealing  of  the  axe  from  Loyd.  The  plead- 
ings admit  the  charge  to  be  true,  and  I  do  not 
see  how  it  is  possible  for  the  plaintiff  to  main 
tain  the  action.  The  pardon  has  taken  away 
the  penalty  annexed  to  the  crime  ;  but  it  has 
not  destroyed  the  fact  that  the  crime  was  com- 
mitted. 

It  is  not  without  some  regret  that  I  have  ar 
rived  at  this  conclusion;  for  it  appears  by  the 
declaration  that  the  plaintiff  has  .so  far  re- 
trieved his  character  that  he  han  been  made 
one  of  the  inspectors  of  elections  for  the  town 
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in  which  he  resides.  This  proves  that  he  en- 
joys the  good  opinion  of  his  neighbors,  and  it 
was  a  malicious  thing  on  the  part  of  the  de- 
fendant to  open  this  old  sore.  But  our  laws 
allow  a  man  to  speak  the  truth,  although  it  be 
done  maliciously. 
Judgment  affirmed. 

Cited  in-6  N.  Y.,  Ill ;  86  N.  Y.,  569,  570,  571;  4  Hun, 
67  ;  6  T.  &  C.  141 ;  27  Am.  Rep.,  136  (19  Kan.  428). 


2OO*]          *ARTCHER  t>.  ZEH. 

Statute  of  Frauds — Parol  Contract  to  Sell  a 
Chose  for  $50  or  More— What  Amounts  to 
Part  Payment — Promise  to  Credit  on  Preced- 
ent Debt,  Insufficient— Suit  by  Assignee  of 
CJwse  —  Practice — Objections  not  Raised  at 
the  Trial,  Waived. 

In  a  suit  by  tbe  assignee  of  a  chose  in  action  against 
the  debtor,  if  it  appear  that  the  assignment  was  by 
way  of  collateral  security  for  the  payment  of  a  de- 
mand due  from  the  assignor,  he  is  not  a  competent 
witness  for  the  plaintiff  without  a  release. 

If  in  such  case  the  assignee  be  defeated  on  the 
merits,  this  will  bar  a  subsequent  action  by  the  as- 
signor. Per  Cowen.  J. 

In  general,  a  plaintiff  in  error  cannot  avail  him- 
self of  objections  which  he  omitted  to  raise  in  the 
court  below. 

To  bring  a  contract  within  the  Statute  of  Frauds 
relating  to  parol  agreements  not  to  be  performed 
within  a  year,  it  must  appear  to  be  necessarily  in- 
capable of  performance  within  that  time. 

Accordingly,  where  by  the  terms  of  a  verbal 
promise  it  was  to  be  performed  as  soon  as  the  prom- 
isor received  the  amount  secured  by  a  mortgage 
which  he  had  against  a  third  person ;  held,  that  the 
promise  was  valid,  though  the  mortgage  did  not  be- 
come due  until  more  than  a  year  thereafter. 

A  parol  contract  to  sell  a  chose  in  action  for  the 
price  of  $50  or  more  is  void  by  the  Statute  of  Frauds, 
unless  the  evidences  of  the  demand  or  some  of  them 
be  delivered  to  the  buyer,  or  he  pay  a  part  of  the 
purchase  money. 

The  object  of  the  statute  was  to  have  something 
pass  between  the  parties  besides  mere  words ;  and 
hence,  to  constitute  a  payment  of  purchase  money, 
within  the  spirit  of  the  provision,  the  buyer  must 
part  with  something  of  value  by  way  of  considera- 
tion. 

Accordingly,  though  in  consideration  of  a  verbal 
assignment  of  a  demand  against  a  third  person  of 
over  $50,  the  assignee  promise  to  credit  the  amount 
on  a  precedent  debt  due  him  from  the  assignor,  this 
will  not  be  deemed  equivalent  to  part  payment  of 
the  purchase  money. 

So,  semble,  even  if  the  assignee  expressly  agree  to 


NOTE.— 1.  Statute  of  Frauds. 

Agreements  not  to  be  performed  within  a  year— Con- 
tingency. 

Agreements,  the  performance  of  which  may  or  may 
not  be  performed  within  a  year,  are  not  within  the 
statute.  In  addition  to  the  above  case  of  Artcher 
v.  Zeh,  see  Lockwood  v.  Barnes,  3  Hill,  128,  note ; 
Moore  v.  Fox,  10  Johns..  244 ;  McLees  v.  Hale,  10 
Wend.,  428;  Plimpton  v.  Curtiss,  15  Wend.,  336;  Kent 
v.  Kent,  62  N.  Y.,  560  ;  20  Am.  Rep..  502;  Smith  v. 
Conlin.  19  Hun.  234 ;  Kellogg  v,  Clark,  23  Hun,  393 ; 
Bisscll  v.  Bissell,  4  Weekly  Dig.,  338 ;  McKinney  v. 
McCloskey,  8  Daly,  368 ;  Trustees  v.  Brooklyn  Fire 
Ins.  Co.,  19  N.  Y.,  305 ;  Trustees  v.  Brooklyn  Fire 
Ins.  Co.,  28  N.  Y..  153;  Dresser  v.  Dresser,  35  Barb., 
573 ;  Bell  v.  Hewitt,  24  Ind.,  280 ;  Foster  v.  McO'- 
Blenis,  18  Mo.,  88  ;  Clark  v.  Pendleton,  20  Conn.,  495; 
Sherman  v.  Champlain  Trans.  Co.,  31  Vt.,  162 :  Esty 
v.  Aldrich,  46  N.  H.,  127  ;  Emery  v.  Smith,  46  N.  H., 
151;  Thouvenin  v.  Lea,  26  Tex.,  612;  Updike  v.  Ten 
Broeck,  32  N.  J.  L.,  105  ;  Ellicott  v.  Peterson,  4  Md., 
476 ;  Howard  v.  Burgen.  4  Dana,  137 ;  Peters  v.  West- 
borousrh.  19  Pick.,  §64 ;  Biake  v.  Cole,  22  Pick.,  97 ; 
Gilbert  v.  Sykes.  16  East,  150 ;  Soucb  v.  Strawbridge, 
2  C.  B.,  808  ;  Fenton  v.  Embler,  3  Burr..  1278. 

2.  New  trial— Objections  not  taken  atthe  trial,  not  a 
ground  for.  See  Ryerss  v.  Wheeler,  25  Wend.,  437, 
note. 
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receive  the  assignment  in  discharge  or  satisfaction 
of  so  much  of  his  debt,  unless  a  written  credit  be 
given  at  the  time.  Per  Cowen,  J". 

An  arrangement  to  take  a  claim  against  a  third 
person  and  apply  it  upon  a  precedent  debt  due  from 
the  assignor  to  the  assignee,  will  not  operate  as  an 
absolute  payment,  unless  there  be  an  express  agree- 
ment that  it  shall  so  operate. 

Citations— 24  Wend.,  641.  659,  661 :  3  Hill,  128, 130 ; 
2  R.  8.,  70.  sec.  3,  2d  ed.;  2  Bl.  Com..  448. 

ERROR  to  the  Mayor's  Court  of  the  City  of 
Albany,  where  Zeh  sued  Artcher  in  as- 
sumpsit  for  money  had  and  received.  The  facts 
upon  which  the  plaintiff  relied  were  proved  by 
Angus  McDuffe,  and  were  substantially  as 
follows:  Artcher  agreed  to  sell  certain  land  to 
McDuffe,  but,  in  consequence  of  the  latter's 
inability  to  pay  the  purchase  money,  [*2O1 
it  was  agreed  between  them  that  if  McDuffe 
would  find  another  purchaser,  Artcher  would 
convey  to  him  and  account  to  McDuffe  for 
whatever  the  land  brought  over  $1,403.19.  In 
pursuance  of  this  arrangement  Artcher  con- 
veyed to  Wright  &  Wells  October  30, 1839,  for 
the  sum  of  $1,640.87,  taking  therr  mortgage 
for  the  amount,  payable  in  two  equal  install- 
ments June  1  and  December  1,  1840.  Zeh  held 
a  note  against  McDuffe  for  more  than  the  dif- 
ference between  $1,403.19  and  the  sum  for 
which  the  land  sold,  and  the  latter  agreed  to 
transfer  his  interest  in  such  difference  to  Zeh, 
who  remarked  that,  if  Artcher  would  assent  to 
the  transfer,  he  (Zeh)  would  credit  or  indorse 
the  amount  on  the  note.  McDuffe  according- 
ly called  on  Artcher  and  obtained  from  him 
a  promise  to  pay  over  the  sum  claimed  by  the 
former  when  the  mortgage  should  be  paid. 
This  was  immediately  after  the  mortgage  was 
given.  The  mortgage  was  paid  to  Artcher 
about  the  time  it  fell  due,  but  he  refused  to 
fulfill  his  engagement  by  paying  any  part  of 
the  money  to  Zeh,  who  thereupon  commenced 
this  action  in  the  court  below.  At  the  close  of 
McDuffe's  examination,  he  was  objected  to  by 
the  defendant's  counsel  as  an  incompetent  wit- 
ness for  the  plaintiff,  and  a  motion  was  there 
upon  made  to  have  his  testimony  stricken  out 
of  the  case.  The  motion  was  denied,  and  the 
defendant's  counsel  excepted.  It  was  not 
shown  that  any  of  the  transactions  or  agree- 
ments testified  to  by  McDuffe,  except  the  deed 
and  mortgage,  were  reduced  to  writing ;  nor 
did  it  appear  that  Zeh  had  actually  credited 
McDuffe  with  the  claim  against  Artcher,  in- 
dorsed it  on  the  note,  or  given  a  receipt  for  it 
in  satisfaction  or  in  any  other  form. 

The  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground :  1.  That,  inasmuch  as 
the  assignment  from  McDuffe  to  Zeh  was  not 
in  writing,  nor  the  note  extinguished  thereby, 
the  assignment  was  void  by  the  Statute  of 
Frauds ;  2.  That  Artcher  was  shown  to  be  a 
trustee  of  McDuffe's  interest  in  the  mortgage 
moneys;  that  such  trust  was  void  under  the 
Revised  Statutes,  and  that  the  agreement  be- 
tween Artcher,  McDuffe  and  Zeh  was,  there- 
fore, also  void  ;  and  3.  That  Artcher's  prom- 
ise to  pay  the  money  *to  Zeh  was  not  [*2O2 
to  be  performed  within  a  year,  and  was,  for 
that  reason,  void  by  the  Statute  of  Frauds. 
The  court  below  denied  the  motion,  and  tbe 
defendant's  counsel  excepted.  Verdict  and 
judgment  for  the  plaintiff.  The  defendant 
sued  out  a  writ  of  error. 
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Mr.  R.  W.  Peckham,  for  plaintiff  in  error. 
Mr.  H.  G.  Wheaton,  for  defendant  in  error. 

By  the  Court,  Co  wen,  J.  McDuffe  having 
been  examined  in  chief,  the  whole  case  of  the 
plaintiff  was  disclosed,  and  his  claim  sougnt 
to  be  sustained  by  McDuffe's  testimony.  I  do 
not  think  McDuffe  made  out,  in  any  view, 
more  than  an  assignment  as  collateral  security 
-for  what  he  owed  Zeh.  Could  he  have  sus- 
tained the  assignment,  therefore,  and  Zeh  had 
recovered  and  collected  the  money,  it  would 
have  benefited  the  witness  to  the  amount  of 
the  recovery.  A  failure  to  recover  would,  of 
course,  have  been  his  loss  to  a  corresponding 
•extent.  There  needs  no  authority  to  show 
that  the  assignor  of  a  chose  in  action,  by  way 
•of  collateral  security  for  his  own  debt,  cannot 
be  a  witness  for  his  assignee  without  a  release. 
The  demand  being  assigned,  and  the  assignee 
l>eing  defeated  on  the  merits,  this  would  con- 
clude McDuffe  against  an  action  on  a  subse- 
-quent  re-assignment  to  him. 

So  much,  supposing  there  was  a  valid  as- 
signment of  any  kind.  I  think  there  was  not, 
and  that  the  witness  himself  failed  to  prove 
•one,  for  reasons  I  shall  give  in  their  place. 
Yet  he  was  interested  to  fix  the  defendant  with 
a  debt,  and  show  that  it  was  assigned.  The 
legal  bias  upon  his  mind  was  none  the  less  for 
that  reason.  The  plaintiff  assumed  certain 
facts  to  exist  which  would  benefit  the  witness 
•directly,  if  they  could  be  made  out  by  him  ; 
and  a  failure  would  be  equally  detrimental  to 
him.  These  facts  the  plaintiff  proposed  to 
make  out  by  his  testimony.  I  think  he  was 
interested.  It  is  no  answer  to  say  he  showed 
a  debt  which  would  fall  to  himself  if  he  failed 
to  swear  it  into  the  pocket  of  the  plaintiff,  and 
so  his  interest  was  equal.  He  was  called  to 
show  the  existence  of  that  very  debt. 
2O3*]  *The  objection  below— that  Anch- 
or's trust  was  void  by  the  Revised  Statutes — 
is  not  now  taken.  It  is  said,  however,  that 
Artchers  agreement  for  the  sale  of  the  land  to 
McDuffe  was  void  because  by  parol.  The  ob- 
jection in  this  form  might,  perhaps,  have  been 
available,  but  it  cannot  be  considered  here. 
Had  it  been  raised  below,  a  writing  might  have 
been  proved.  If  the  agreement  for  the  sale 
was  valid,  then  the  subsequent  arrangement 
by  parol  that  McDuffe  should  sell  the  land, 
and  that  Artcher  should  hold,  that  part  of  the 
purchase  money  which  was  equitably  due  to 
McDuffe  in  trust  for  him,  was  not  objection- 
able under  the  Revised  Statutes  as  to  trusts. 
It  related  to  a  trust  in  personal  property — the 
•equitable  interest  of  McDuffe  in  the  mortgage 
moneys.  Kane  v.  Oott,  24  Wend.,  641,  659, 
•661.  That  the  agreement  by  which  the  trust 
was  raised  related  to  an  interest  in  lands,  and 
was,  therefore,  void  by  the  Statute  of  Frauds, 
was  not  made  an  objection  below ;  nor  is  it 
urged  now. 

Artcher  was  to  pay  Zeh  so  soon  as  the  mort- 
gage moneys  should  be  paid  to  him  (Artcher). 
That  might  have  been  within  a  few  days  or 
months,  if  he  and  the  mortgagors  had  chosen 
so  to  arrange  the  matter.  The  share  belong- 
ing to  McDuffe  would,  in  such  an  event,  by 
the  terms  of  the  agreement,  have  been  due. 
To  bring  a  contract  within  that  part  of  the 
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Statute  of  Frauds  relating  to  the  time  of  per- 
formance, the  contract  must  be  necessarily  in- 
capable of  performance  within  a  year.  (See 
Lockwood  v.  Barnes,  3  Hill,  128,  130,  n.  a.) 

But  the  first  objection  taken  on  the  motion 
for  a  nonsuit  should  have  been  allowed.  By 
the  2  R.  S.,  70,  2d  ed.,  sec.  3,  in  order  to  pass 
the  interest  in  a  chose  in  action,  where  the 
price  exceeds  $50,  there  must  be  a  writing,  or 
the  evidences  of  the  debt  or  some  of  them 
must  be  delivered,  or  some  part  of  the  purchase 
money  be  paid;  otherwise  the  transfer  is  void. 
It  is  supposed  that  here  was  something  equiv- 
alent to  part  payment  of  the  money,  because 
the  terms  of  the  agreement  were  such  as  to  ex- 
tinguish pro  tanto  the  debt  due  from  McDuffe 
to  Zeh ;  in  other  words,  that  the  transfer  was 
accepted  as  a 'payment,  and,  *per  se,  [*2O4 
worked  a  satisfaction.  McDuffe  agreed  with 
Zeh  that  Artcher  should  pay  him,  and  Zeh 
stipulated  that  if  Artcher  would  agree  to  pay 
him,  he  would  give  McDuffe  credit  for  the 
sum,  or  would  indorse  it  on  the  note.  But  it 
never  was  credited,  indorsed  or  receipted  in 
any  form ;  at  least  nothing  of  the  kind  was 
shown.  It  need  not  be  denied  that  a  promise 
to  indorse  or  credit  Artcher's  agreement  to 
pay,  in  satisfaction  or  payment  of  so  much  as 
the  sum  amounted  to,  would  operate  as  an  ex- 
tinguishment ;  or,  in  other  words,  that  an 
agreement  to  give  an  absolute  credit  would 
have  that  effect.  But  the  agreement  leaves  it 
equal  whether  the  indorsement  or  credit  was 
not  to  be  the  usual  conditional  one,  to  become 
absolute  on  the  assigned  claim  proving  avail- 
able. Such  is  the  legal  construction  of  an  ar- 
rangement to  take  a  claim  against  a  third  per- 
son, to  be  applied  upon  a  precedent  debt;  and 
the  law  will  not  hold  it  to  be  an  absolute  pay- 
ment, unless  there  be  an  express  agreement  to 
take  it  as,  per  se,  a  satisfaction.  In  the  ab- 
sence of  such  an  agreement,  the  law  will  not 
compel  the  creditor  to  apply  it  in  discharge 
till  the  money  be  actually  received.  Here  are 
no  such  words  as  absolute  payment,  absolute 
satisfaction,  absolute  discharge,  or  the  like,  to 
indicate  that  the  credit  was  to  differ  from  the 
one  usual  in  such  cases.  Even  the  transfer  of 
a  negotiable  note  against  a  third  person  would 
not  have  been  a  satisfaction  on  the  terms  here 
used.  But  we  are  not  left  to  implication.  If 
this  plaintiff  really  intended  to  work  an  extin- 
guishment of  his  claim  against  McDuffe,  why 
did  he  not  indorse  Artcher's  promise  as  so 
much  money  paid  on  the  note,  or  credit,  or 
give  a  receipt  for  it  as  such  ?  Down  to  the 
very  time  of  the  trial  he  had  done  neither.  He 
left  his  note  to  speak  the  same  language  as  it 
did  before  the  arrangement  was  made;  at  least 
we  are  to  intend  that  he  did,  for  his  counsel 
do  not  pretend  that  he  had  applied  the  demand 
said  to  have  been  transferred,  in  any  form,  ab- 
solute or  conditional.  In  refusing  to  apply  it 
absolutely,  I  admit  he  acted  according  to  the 
legal  inference  of  what  was  intended  ;  but  the 
omission  strengthens  that  inference.  It  took 
away  all  doubt  of  what  the  parties  intended, 
and  left  no  question  for  the  jury.  *Sup-  [*2O5 
pose  this  action  had  been  against  McDuffe, 
and  it  had  appeared  that  the  money  had  never 
been  paid  by  the  mortgagors,  and  was  never 
like  to  be,  or  that  Zeh  had  failed  to  collect  of 
Artcher  for  any  cause  not  imputable  to  Zeh  ; 
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clearly  the  mere  arrangement  between  him  and 
McDuffe  could  not  be  allowed  as  a  bar. 

Since  the  revised  Statute  of  Frauds  putting 
equitable  transfers  of  choses  in  action  on  a 
footing  similar  to  that  on  which  sales  of  goods 
stand,  if  there  be  no  writing  and  no  delivery, 
the  assignee  must  pay  something,  at  least  part 
with  something  of  value.  The  statute  requires 
that  he  should  pay  some  part  of  the  purchase 
money.  No  doubt  it  must  be  taken,  in  its 
spirit,  to  mean  anything  or  part  of  anything 
given,  by  way  of  consideration,  which  is  money 
or  money's  worth.  But  the  object  was  to  have 
something  pass  between  the  parties  beside 
mere  words;  some  symbol  like  earnest  money. 
2  Bl.  Com.,  448.  Here  everything  lies  in  parol; 
and  even  if  there  had  been  the  t  express  agree- 
ment which  is  set  up — an  agree'meot  for  abso- 
lute credit — I  should  doubt  whether  the  stat- 
ute would  be  satisfied  without  something  more; 
at  least  some  absolute  indorsement  or  written 
credit  at  the  time.  One  object  of  the  statute 
was  to  prevent  perjury.  The  method  taken 
was  to  have  something  done;  not  to  rest  every- 
thing upon  mere  oral  agreement.  Here  even 
the  agreement  is  not  direct,  but  rather  sought 
to  be  raised  by  way  of  construction  on  an 
equivocal  conversation. 

Taken  in  any  view,  therefore,  I  think  the 
assignment  was  void  within  the  intent,  as  it  is 
clearly  within  the  words  of  the  Statute  of 
Frauds. 

The  judgment  must  be  reversed;  a  venire  de 
now  to  go  from  the  court  below,  the  costs  to 
abide  the  event. 

Ordered  accordingly. 

Distinguished— 12  Barb.,  470. 

Witness— Assignor  of  chose  in  action,  when  compe- 
tent for  assignee.  Cited  in— 11  Barb.,  472,  480 ;  21 
Barb.,  174. 

Statute  of  Frauds— Parol  contract  not  to  be  per- 
formed within  one  year.  Explained— 12  Barb.,  571. 

Cited  in— 2  Sandf .  Ch..  93 ;  1  N.  Y.,  266, 270 :  49  Am. 
Dec.,  319,  322 ;  32  N.  Y..  523 ;  65  N.  Y.,  26 :  67  N.  Y.. 
642;  84  N.  Y.,  554;  38  Am.  Rep.,  546;  5  Lans.,  365;  4 
Barb..  452 ;  10  Barb.,  576 ;  35  Barb.,  576 ;  49  Barb.,  348 ; 
33  How.  Pr.,  169  ;  18  Abb.  Pr.,  395 ;  10  Leg.  Obs.,  55 ; 
68  Ind.,  284 ;  13  Mich.,  92  :  39  Mo.,  198 ;  38  N.  J.  L., 
540 ;  48  N.  H.,  190 ;  2  Am.  Rep..  218. 

•Statute  of  Frauds— Claim  against  third  person  ap- 
plied inpayment  of  precedent  debt.  Cited  in— 7  Hill, 
130 ;  30  Barb.,  268 ;  33  Barb.,  545 ;  28  How.  Pr.,  466. 

Also  cited  in-5  Barb.,  153. 


2OG*]  *BULL  ET  ux.  v.  CHURCH. 

Husband  and  Wife — Dower,  a  Legal  Right  Not 
within  Husband's  Control—  Wills — Election. 

Dower  is  a  legal  right,over  which  the  husband  has 
no  direct  control.  Per  Bronson,  J. 

In  general,  if  the  husband  make  a  testamentary 
provision  for  his  wife,  either  in  lands  or  money, 


saying  nothing  about  dower,  she  will  not  be  put  to 
elect  between  the  two,  but  may  take  both ;  for  the 
presumption  is  that  the  provision  was  intended  as  a 
gratuity.  Per  Bronson,  J. 

Otherwise,  if  a  contrary  intention  be  manifested 
by  express  words.or  if  the  frame  of  the  will  be  such 
that  the  wife  cannot  receive  both  the  testamentary 
provision  and  her  dower  without  breaking  up  the 
testator's  plan.of  disposing  of  his  estate.  Per  Bron- 
son, J. 

Where  a  testator  devised  all  his  real  and  personal 
estate  to  his  wife  during  her  life  or  so  long  as  she 
should  remain  his  widow,  with  remainder  to  his- 
children,  and  after  his  death  the  widow  entered  and 
occupied  under  the  wiJl  for  several  years,  and  then 
married  a  second  husband ;  held,  that  she  was  enti- 
tled to  dower. 

Citations-3  Fairf.,  138 ;  12  Pick.,  146. 

TjUECTMENT,  to  recover  dower  in  a  farm 
JU  of  83  acres  in  the  County  of  Ulster,  tried 
in  that  county  before  Ruggles,  C.  Judge,  in 
November,  1840.  John  Van  Nostrand  died 
seised  of  the  land  about  the  year  1828,  leaving 
the  plaintiff,  Anna,  his  widow,  having  first 
made  and  published  his  will,  by  which,  after 
directing  the  payment  of  debts  and  funeral 
charges,  he  proceeded  as  follows:  "  Then  my 
will  is,  that  my  beloved  wife,  Anna  Van  Nos- 
trand, hold  and  possess  all  my  property,  real1 
and  personal,  during  her  natural  life.or  as  long 
as  she  shall  remain  my  widow.  After  my  be- 
loved wife's  decease,  or  if  she  should  marry 
again,  I  will  and  order  my  property  to  be  di- 
vided in  the  following  manner."  He  then  gave- 
all  his  estate,  real  and  personal,  to  his  three 
sons  and  three  daughters,  specifying  the  share 
and  interest  which  each  was  to  take.  The 
widow  continued  in  possession  for  several 
years  after  the  death  of  the  testator,  living  in 
the  family  of  her  son  Elias.  She  then  married 
the  plaintiff  Bull,  and  soon  afterwards  left  the 
premises.  The  defendant,  after  giving  in  evi- 
dence the  will,  offered  to  prove  that  the  plaint- 
iff Anna,  on  and  after  the  death  of  her  former 
husband,  entered  into  the  estate,  and  held  it  in 
pursuance  of  the  devise  to  her,  and  received 
the  rents  and  profits  thereof  until  her  marriage 
with  the  plaintiff  Bull.  The  judge  rejected  the 
*evidence,  holding  it  to  be  immaterial, [*2O7 
and  the  defendant  excepted.  Verdict  for  the 
plaintiffs.  The  defendant  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

Mr.  H.  M.  Romeyn,  for  the  defendant,  in- 
sisted that  the  testator  intended  the  provision 
made  for  his  wife  should  be  in  lieu  of  dower, 
and  that  evidence  should  have  been  received  to- 
show  she  had  elected  to  take  under  the  will. 
He  cited  Fuller  v.  Tates,  8  Paige,  325;  Jackson 
v.  Churchill,  1  Cow. ,  287  ;  Adsit  v.  Adsit,  2 
Johns.  Ch. ,448;  Birmingham  v,  Kirwan,  2  Sch. 
&  L.,  444;  Dorchester  v.  EffingJiam,  Cooper, Ch. 
Cas.,  319;  McCartee  v.  Teller,  2  Paige,  561,  cit- 
ing Moore,  31.  pi.  103. 

Mr.  S.  J.  Wilkin,  for  the  plaintiffs,  cited 
Incledonv.  Northcote,  3  Atk.,  437;  Kennedy  v. 


NOTE.— Dower—  Election  between,  and  provision  in 
wul.  For  a  full  discussion,  see  Larrabee  v.  Van  Als- 
tine,  1  Johns.,  307,  note. 

The  widow  is  not  put  to  her  election  unless  the  pro- 
vision in  the  will  is  clearly  intended  to  be  in  lieu  of 
dower.  Adsit  v.  Adsit,  2  Johns.  Ch., 448 ;  Jackson  v. 
Churchill.  7  Cow.,  287  ;  Lewis  v.  Smith,  9  N.  Y.,  502  ; 
Lasher  v.  Lasher,  13  Barb.,  106 ;  Mills  v.  Mills,  28 
Barb.,  454 ;  Dodge  v.  Dodge,  31  Barb.,  413 ;  Wood  v. 
Wood,  5  Paige,  596;  Havens  v.  Havens,  1  Sandf.  Ch., 
324  ;  Savage  v.  Burnham,  17  N.  Y.,  561 ;  Vernon  v. 
Vernon,  &  N.  Y.,  351 :  Metteer  v.  Wiley,  34  Iowa, 
214;  Ailing  v.  Chatfleld.  42  Conn.,  276;  Lord  v. 
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Lord,  23  Conn.,  327 ;  Braxton  v.  Freeman,  6  Rich., 
35;  Fulton  v.  Fulton,  30  Miss.,  586;  Higginboth- 
am  v.  Cornwell,  8  Gratt..  83;  French  v.  Davies, 
2  Ves.,  Jr.,  572.  See,  also.  Palmer  v.  Voorhis.  35- 
Barb.,  479 ;  Van  Orden  v.  Van  Orden,  10  Johns.,  30  ; 
Fuller  v.  Yeates,  8  Paige,  325 :  Kennedy  v.  Mills, 
13  Wend.,  553:  Jones  v.  Powell,  6  Johns.  Ch.,  194: 
Shaw  v.  Shaw,  2  Dana,  342 ;  Edwards  v.  Morgan,  13 
Price,  782;  Shotwell  v.  Dedam.  3  Ohio,  1 :  Bailey  v. 
Duncan,  4  J.  B.  Mon., 265;  Hall  v.  Hal],  2  M'Cord  Eq., 
280:  Herbert  v.  Wren,  11  U.  S.,  370  (7  Cr.,  Book  III.V 
Law.  ed.);  Lawrence  v.  Lawrence,  2  Vern.,  366 ;  1 
Jarm.  Wills,  458. 
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Mdrow,  1  Dall.,  415;  Foster  v.  Cook,  3  Bro.  C. 
C  347  ;  4  Kent,  58  ;  Hitchin  v.  Hitchin,  Prec. 
in'Ch.,  133. 

By  the  Court,  Bronson,  J.  The  defendant 
offered  to  show  that  the  widow  had  accepted 
the  provision  made  for  her  by  the  will, and  the 
question  is,  whether  that  can  be  regarded  as  a 
collateral  satisfaction  for  her  dower. 

A  testamentary  provision  for  the  wife  is 
deemed  a  gratuity  or  benevolence,  which  she 
may  take  in  addition  to  her  dower,  unless  the 
testator  has  plainly  manifested  a  different  in- 
tention, as  by  saying  that  the  gift  is  in  lieu  or 
bar  of  dower.  Express  words  will  not,  how- 
ever, be  necessary,  if  the  claim  of  dower  is  so 
utterly  inconsistent  with  the  terms  of  the  will, 
that  the  widow  cannot  have*  both  gift  and 
dower  without  breaking  up  the  testator's  plan 
of  disposing  of  his  estate.  In  such  a  case  she 
may  be  put  to  her  election.  But  the  mere  fact 
of  devising  lands  to  another,  does  not  prove 
that  the  husband  intended  to  bar  dower  in  those 
lands.  He  may  have  intended  that  the  devisee 
should  take  subject  to  dower.  It  is  not  neces- 
sary that  he  should  say  so,  because  the  law 
says  it  for  him.  So  if  he  direct  the  lands  to  be 
2O8*]  sold  and  the  proceeds  to  *be  distrib- 
uted, that  does  not  prove  that  he  meant  to  bar 
dower.  He  may  have  intended  that  the  pur- 
chaser should  take  subject  to  the  legal  rights  of 
the  widow.  Indeed,  such  is  presumed  to  be 
his  intention  until  the  contrary  appears.  Dow- 
er is  a  legal  right  over  which  the  husband  has 
no  direct  control.  He  may  offer  something  else 
in  lieu  of  it,  which,  if  accepted,  will  be  a  bar. 
But  if  he  make  a  provision  for  the  widow, 
either  in  lands  or  money,  saying  nothing  about 
dower,  the  presumption  is  that  he  intended  it 
as  matter  of  bounty.  This  doctrine  will  be 
found  to  be  fully  sustained  by  the  cases  men- 
tioned at  the  bar,  and  the  other  books  to  which 
those  cases  refer.  I  need  not  go  over  them. 

Now  what  is  this  case?  The  testator  gave  all 
his  estate, real  and  personal, to  his  wife  for  life, 
or  during  widowhood, with  a  remainder  to  his 
children.  The  widow  entered  and  held  the 
land  until  her  second  marriage.  She  has  en- 
joyed the  provision  made  for  her  by  the  will, 
and  what  hinders  that  she  should  now  have 
the  provision  made  for  her  by  the  law  ?  The 
testator  has  not  forbidden  it.  True,  he  has 
given  the  land  to  the  children  after  her  death, 
or  "If  she  should  marry  again  ;  "  but  he  has 
not  said  that  the  children  should  take  it  dis- 
charged of  dower.  Her  claim  is  no  more  in- 
consistent with  the  will  than  it  would  be  in  any 
other  case.where,  after  making  a  provision  for 
the  wife,  the  testator  has  given  lands  to  another, 
without  saying  anything  about  dower:  and  we 
have  seen  that  in  such  a  case  the  widow  shall 
have  dower,  in  addition  to  the  provision  made 
by  the  will.  The  cases  of  Allen  v.  Pray,  8 
Fairf.,  188,  and  Reed  v.  Dicktrman,  12  Pick., 
146,although  they  were  decided  the  other  way, 
are  nevertheless  authorities  in  support  of  this 
position  ;  for  they  turned  upon  the  local  law, 
and  are  admitted  to  be  departures  from  the 
common  law  rule. 

New  trial  denied. 

Affirmed— 2  Denio,  480. 
Explalncd-4  Barb.,  22,  23. 

Cited  ln-9  N.  Y.,  512;  41  N.  Y.,  617:  13  Barb.,  100;  9 
Leg.  Oba.,  295;  12  Leg.  Ota..  195;  29  Cal..  348. 
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THE  CITY  OF  BUFFALO. 

Legislative  Proceedings —  Whether  Statute-Book 
is  Conclusive — Municipal  Authority  to  Prohib- 
it Steam  Cars — Statute. 

On  demurrer  to  a  replication  which  alleges  that 
an  ordinance  of  a  municipal  corporation  was  made 
in  pursuance  of  an  Act  amending  the  charter,  the 
court  must  assume  that  the  Act  was  passed  by  a 
two  thirds  vote,  there  being  no  allegation  to  the 
contrary  upon  the  record.  Per  Nelson,  Ch.  J. 

Whether.on  the  question  being  properly  present- 
ed, the  court  is  to  look  beyond  the  printed  statute- 
book  published  by  the  state  printer,  in  order  to  as- 
certain if  an  Act  was  passed  by  the  requisite  num- 
ber of  votes,  quaere. 

A  statute  giving  power  to  the  Common  Council 
of  a  city  to  regulate  the  running  of  railroad  car* 
within  the  corporate  lira  its,  authorizes  the  adoption 
of  an  ordinance  entirely  prohibiting  the  propelling 
of  cars  by  steam  through  any  part  of  the  city. 

Citations— 1  R.  S.,  603,  sec.  8,  2d  ed. ;  Laws.  1832,  p, 
303, 319.  sec.  31;  sec.  67: 1834,  p.  481,  sec.  26;  1837,  p.  437, 
sec.  2 ;  22  Wend.,  112  ;  23  Wend.,  103;  25  Wend.,  605;  4 
Hill,  384. 

ERROR  to  the  Recorder's  Court  of  the  City 
of  Buffalo, where  the  defendants  in  error 
sued  the  plaintiffs  in  error,  to  recover  the  pen- 
alty of  $50,  for  a  violation  of  the  following  or- 
dinance made  by  the  plaintiffs  below  October 
20,  1841, viz. :  "It  is  hereby  ordained  that  from 
and  after  the  1st  day  of  November,1841  ,it  shall 
not  be  lawful  for  any  person  or  persons,  by 
means  of  any  steam  power  to  move,  propel  or 
drive,  or  cause  to  be  moved,  propelled  or  driv- 
en, any  railroad  car  or  locomotive,  within  the 
bounds  of  this  City,  further  south  than  the  in- 
tersection of  Court  Street  with  the  Terrace  ; 
and  every  person  violating  this  ordinance  shall 
forfeit  the  sum  of  $50  for  each  offense."  The 
defendants  below  pleaded:  1.  Nildebet;  and 2. 
That  they  were  duly  constituted  a  body  politic 
and  corporate  by  an  Act  of  the  Legislature  of 
this  State,  passed  May  3,  1834,  Sess.  L.,  1834, 
p.  472,  authorizing  them  to  construct  a  rail- 
road between  the  City  of  Buffalo  and  the  Vil- 
lage at  Niagara  Falls,  and  to  transport,  take 
and  carry  persons  and  property  upon  the  same 
by  the  power  and  force  of  steam,  etc.,  the  rail- 
road to  commence  at  such  point  in  the  City  of 
Buffalo  as  the  Common  Council  thereof  should 
designate  in  writing.  That,  in  pursuance  of 
said  Actof  incorporation, the  Common  Council 
of  Buffalo.  May  9,  1835,  designated  the  point 
at  which  the  railroad  should  commence.which 
was  at  a  place  within  the  City  further  south 
*than  the  intersection  of  Court  St.with  [*2 1 0 
the  Terrace.and  caused  the  said  designation  to 
be  entered  on  their  records.  That  the  defend- 
ants thereafter  ran  their  cars  to  the  point  so 
designated, by  steam  power, as  they  had  a  right 
to  do  by  virtue  of  their  Act  of  incorporation 
and  the  proceedings  of  the  Common  Council. 
The  plaintiffs  replied  to  the  second  plea,  that 
after  the  Act  incorporating  the  defendants  was 
passed,  and  after  the  designation  by  the  Com- 
mon Council  of  the  point  at  which  the  defend- 
ants' railroad  should  commence, but  before  the 


NOTE.  —  Legislative  vrocectUngs  —  Presumption  of 
reuulnrity.  See  Warner  v.  Beers,  23  Wend..  I03.»o(c. 

Whether  the  court  majjlooh  tvuonrt  the  i>rinte<l  utat- 
ute-ltooh.  See  Purdy  v.  People,  4  Hill,  384,  note. 
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alleged  violation  of  the  ordinance  set  out  in  the 
declaration,  to  wit:  May  11,  1837,  an  Act  was 
passed  by  the  Legislature  of  this  State,  provid- 
ing, among  other  things,  that  the  Common 
Council  of  said  City  should  have  power '  'to  reg- 
ulate, within  the  bounds  of  the  said  City,  the 
grade  of  railroads,  and  the  running  of  railroad 
cars;"  Sess.  L.,  1887,  p.  437,  sec.  2;  and  that, 
in  pursuance  of  the  power  thus  conferred,  the 
ordinance  set  out  in  the  declaration  was  passed 
by  the  Common  Council.  The  defendants  de- 
murred to  the  replication,  and  the  plaintiffs 
joined  in  demurrer.  The  court  below  gave 
judgment  for  the  plaintiffs.and  the  defendants 
sued  out  a  writ  of  error. 

Messrs.  W.  H.  Greene  and  S.  Stevens, 
for  plaintiffs  in  error. 

Mr.  G.  P.  Barker,  Atty-Gen.,  for  defend- 
ants in  error. 

Nelson,  Ch.  J.  There  can  be  no  serious 
question  in  this  case  about  the  power  of  the 
Legislature  to  modify  and  alter,  at  pleasure, 
the  several  Acts  incorporating  the  parties  to 
this  suit,  as  the  right  to  do  so  is  distinctly  de- 
clared by  a  general  statute;  1  R.  S.,  603,  sec. 
8,  2d  ed.";  and  is  also  specifically  reserved  in 
each  of  the  charters.  Sess.  L..  1832,  p.  319, 
sec.  67;  Sess.  L.,  1834,  p.  481.  sec.  26. 

We  must  assume  also  that  the  Act  of  1837, 
Sess.  L.,  1837,  p.  437,  relied  on  by  the  defend- 
ants in  error  as  their  authority  for  passing  the 
ordinance  in  question,  was  passed  by  a  com- 
petent vote  to  give  full  force  and  validity  to 
it  as  a  law.  As  the  Act  is  found  in  the  stat- 
ute-book, we  are  to  regard  it  as  having  been 
211*]  Constitutionally  enacted,  there  being 
no  allegation  to  the  contrary  upon  the  record. 
Whether  we  could  go  behind  the  statute-book 
for  the  purpose  of  ascertaining  if  the  Act  was 
constitutionally  passed,  provided  the  question 
were  properly  before  us,  it  is  not  important  to 
examine.  See,  Thomas  v.  Dakin,  22  Wend., 
112,  per  Bronson,  J.;  Warner  v.  Beers,  23  Id., 
103;  Huntv.  VanAlstyne,  25Id.,Q05.  (See.also. 
Purdy  v.  The  People,  4  Hill,  384.) 

The  case  is,  therefore,  brought  down  to  the 
single  question  whether,  upon  a  true  construc- 
tion of  the  Act  of  1837,  the  Common  Council 
are  empowered  to  restrain  the  Railroad  Com- 
pany from  propelling  their  cars  by  steam  pow- 
er within  the  corporate  limits  of  the  City.  The 
Act,  tak«n  in  connection  with  the  charter, 
Sess.  L.,  1832,  p.  303,  sec.  31;  Sess.  L.,  1837, 
p.  437,  sec.  2,  provides  that  the  Common  Coun- 
cil shall  have  power  to  make  and  establish  or- 
dinances "to  regulate  within  the  bounds  of  the 
said  City  the  grade  of  railroads,  and  the  run- 
ning of  railroad  cars."  Power  over  the  sub- 
ject is  given  in  general  terms,  and  was,  doubt- 
less, intended  to  be  broad  enough  to  enable 
the  public  authorities  to  control  and  regulate 
the  running  of  cars  in  a  way  compatible  with 
the  public  interests  of  the  City  and  the  proper 
security  of  the  persons  and  property  of  its  in- 
habitants. A  large  discretion  is,  therefore,  con- 
ferred upon  the  Common  Council.  They  are 
to  "regulate"  the  running  of  the  cars;  that  is, 
according  to  the  ordinary  acceptation  of  the 
the  term,  to  prescribe  rules  or  laws  by  which 
the  "running"  of  cars  within  the  City  is  to  be 
governed;  and  the  power  may,  without  any 
strained  construction,  well  apply  to  the  means 
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or  force  by  which  the  cars  are  propelled.  A 
right  to  regulate  the  "running,"  seems  ex  vi 
termini  to  imply  an  authority  to  regulate  the 
power  by  which  they  are  driven. 

Looking  also  to  the  evil  at  which  the  amend- 
ment of  the  city  charter  was  obviously  aimed, 
we  cannot  doubt  that  the  ordinance  in  ques- 
tion comes  fairly  within  the  provision  of  the 
Act.  We  need  no  other  proof  of  the  fact  than 
what  may  be  derived  *from  our  own  [*212 
observation  and  the  experience  of  the  times, 
that  a  train  of  cars  impelled  by  the  force  of 
steam  power  through  a  populous  city,  may  ex- 
pose the  inhabitants,  and  all  who  resort  thither 
for  business  or  pleasure,  to  unreasonable  per- 
ils; so  much  so,  that  unless  conducted  with 
more  than  human  watchfulness,  the  running 
of  the  cars  may  well  be  regarded  as  a  public 
nuisance.  It  is  most  fit  and  proper,  therefore, 
that  they  should  be  placed  under  the  control 
and  regulation  of  the  city  authorities;  and  that 
such  authorities  should  possess  a  discretionary 
power  to  remove  the  danger  by  directing  a 
change  in  the  mode  of  impelling  the  train.  I 
have  no  doubt  such  power  has  been  conferred 
in  the  instance  before  us. 

Bronson,  /.  Immediately  after  the  argu- 
ment of  this  cause,  I  examined  the  records  in 
the  secretary's  office,  and  found  that  the  orig- 
inal engrossed  bill  amending  the  city  charter 
was  duly  certified  as  having  been  passed  by  a 
vote  of  two  thirds  of  the  members  elected  to 
each  branch  of  the  Legislature.  The  counsel 
for  the  plaintiffs  in  error  were,  therefore,  mis- 
taken in  the  suggestion  that  it  was  passed  as  a 
majority  bill.  It  is,  of  course,  unnecessary 
for  us  to  decide  whether  it  was  our  duty  to 
look  into  the  secretary's  office,  or  to  determine 
how  much  force  should  be  given  to  the  laws 
as  published  by  the  state  printer.  On  the  mer- 
its, I  see  no  reason  to  doubt  that  the  court  be- 
low was  right. 

Judgment  affirmed. 

Explained— 29  Hun,  359 ;  63  How.  Pr.,  346. 
Cited  in— 4  Abb.  N.  S.,  366 ;  34  Ind.,  396. 


*HARKNESS  c.  HARKNESS.  [*213 

Commencement  of  Suits  in  Supreme   Court — 
Pleading — Statutes. 

Suits  in  the  Supreme  Court,  though  commenced 
by  capias,  are  deemed  to  have  been  commenced  by 
bill ;  and  hence,  a  plea  in  abatement  should  con- 
clude by  praying  judgment  of  the  bill,  and  not  of 
the  writ. 

Otherwise,  if  the  suit  be  commenced  by  the  filing' 
and  service  of  a  declaration  pursuant  to  the  stat- 
ute ;  2  R.  S.,  269,  sec.  1,  2d  ed. ;  for,  in  such  case,  the 
plea  should  conclude  by  praying  judgment  of  the 
declaration.  Per  Cowen,  J. 

Where  the  defendant  pleads  in  bar,  and  after- 
wards interposes  a  plea  in  abatement  puts  darrein 
continuance,  which  is  adjudged  bad  on  demurrer, 
the  plaintiff  is  entitled  to  judgment  quod  recuperet. 

Citations— 1  B.  &  Aid.,  172 ;  13  Wend..  495,  496 ;  19 
Wend.,  216:  3  Chit.  PI..  899,  Am.  ed.,  1840;  2  Wend., 
300 ;  Gilb.  C.  P.,  105 ;  Aleyn,  65,  66. 

T\EMURRER  to  plea  in  abatement  pv.is  dar- 
±J  rein  continuance.  The  action  was  brought 
by  Elizabeth  Harkness  for  slander.  The  de- 
fendant pleaded  the  general  issue,  and  gave 
notice  of  special  matter.  Afterwards  a  plea 
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in  abatement  was  interposed,  alleging  that, 
since  the  last  continuance,  the  plaintiff  had 
married.  This  plea  concluded  by  praying  judg- 
ment of  the  writ.  The  plaintiff  demurred,  as- 
signing for  cause  that  the  plea  was  defective 
in  its  conclusion,  and  the  defendant  joined  in 
demurrer.  The  memorandum  in  the  demurrer 
book  stated  that,  on,  etc.,  before,  etc.,  at,  etc., 
the  plaintiff  brought  into  the  Supreme  Court 
her  certain  bill,  etc. 

Mr.  A.  Becker,  for  plaintiff. 

Mr.  A.  J.  Parker,  for  defendant. 

By  the  Court,  Cowen,  J.  This  suit  does 
not  appear,  by  the  demurfer  book,  to  have 
been  commenced  by  declaration  pursuant  to 
the  statute.  The  memorandum  is  in  the  or- 
dinary form,  that  the  plaintiff  brings  into  court 
her  bill.  The  plea  prays  judgment  of  the  writ 
only.  This  is  a  bad  conclusion.  The  very 
point  came  up  in  Attwood  v.  Davis,  1  B.  &  Aid., 
172.  The  plea  prayed  judgment  of  the  writ 
and  declaration.  Ld.  Ellenborough,  Ch.  J., 
said:  "There  must  be  judgment  of  renpondeas 
214*]  *  ouster,  unless  bill  and  writ  be  the  same 
thing;"  and  judgment  was  given  for  the  plaint- 
iff, on  the  sole  ground  that  the  plea  should 
have  prayed  judgment  of  the  bill.  See,  Hay- 
wood  v.  Cheslney,  13  Wend.,  495,  496,  and  cases 
cited.  In  fiction  of  law,  before  the  new  Re 
vised  Statutes,  suits  in  this  court  were  gener- 
ally held  to  have  been  commenced  by  bill;  and 
such  is  still  the  case,  except  where  the  suit  is 
brought  by  the  filing  and  service  of  a  declara- 
tion. When  this  is  done,  the  plea  in  abate- 
ment should  conclude  accordingly,  by  praying 
judgment  of  the  declaration.  Shaw  v.  Dutcher, 
19  Wend.,  216.  The  statute,  however,  does 
no  more  than  to  make  an  exception.  In  other 
cases  the  fiction  is  left  to  prevail.  It  is  prop- 
erly recognized  in  this  memorandum,  as  we 
know  it  always  has  been  in  the  judgment 
records  of  this  court;  as  uniformly  so  as 
in  the  K.  B.,  and  with  as  much  reason,  at 
least  of  late  years.  Perhaps  it  has  come  to  be 
mere  matter  of  form,  like  other  fictions;  but 
pleadings  must  often  adapt  themselves  to  what 
is  no  more.  Fictions  are  not  traversable  even 
by  pleas  in  bar;  a  fortiori  not  by  pleas  in 
abatement,  which  must  be  perfect,  not  only  in 
substance  but  in  form.  The  distinction  be- 
tween the  conclusion  in  the  K.  B.  and  C.  B.  is 
still  kept  up  in  the  latest  precedents.  Vide,  3 
Ch.  PI.,  899.  Am.  ed.,  1840.  In  the  former, 
the  prayer  is  of  the  bill;  in  the  latter  of  the 
writ.  Vet  neither  bill  nor  writ,  according  to 
the  sense  in  which  the  words  are  used  by  the 
plea,  have  any  practical  existence.  In  the  K. 
B.  and  in  this  court  the  writ  is  wholly  un- 
known, either  in  practice  or  in  fiction;  that  is 
to  say.  an  original  writ,  which  the  plea  means, 
unless  in  some  very  extraordinary  cases. 

The  conclusion  of  the  plea  is  bad,  and  there 
must  be  judgment  for  the  plaintiff.  That 
judgment  must  be,  quod  recuperet.  Rayner  v. 
Dyett,  2  Wend.,  800,  does  not  apply.  The  plea 
pvi»  in  that  case  went  only  to  the  execution 
against  the  body.  I  find  no  change  in  the  rule 
as  laid  downin'Oilb.  C.  P..  105,  viz.:  "Though 
the  thing  be  pleaded  in  abatement,  yet  after  a 
bar  is  pleaded,  it  is  peremptory,  as  well  on  de- 
murrer as  on  trial;  because  after  bar  pleaded 
he  has  answered  in  chief  and,  therefore,  can 
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*never  have  judgment  to  answer  over."  [*215 
The  same  rule  was  laid  down  bv  the  court  in 
Beaton  v.  Forrest,  Aleyn,  65,  66,  where  the 
doctrine  is  traced  from  a  very  early  period. 

Judgment  for  the  plaintiff,  quod  recuperet. 

Overruled— 2  Barb.,  161. 


THE  COMMISSIONERS  OF  HIGHWAYS 
OF  THE  TOWN  OF  CORTLANDVILLE 

v. 
PECK. 

Highways — Commissioners  May  Negotiate  Settle- 
ments of  Controversies  as  to  Encroachments — 
Notes  Taken  for.  Valid — Power  of  Commission- 
ers to  Loan  Public  Money — Their  Liability  for 
Application  of — Parties. 

The  right  of  Commissioners  of  Highways  to  ne- 
gotiate amicable  settlements  of  controversies  re- 
lating to  encroachments  upon  public  roads,  is  in- 
cident to  their  general  power  of  prosecuting  for  the 
recovery  of  penalties  incurred  by  such  encroach- 
ments. Per  Nelson,  Ch.  J. 

Promissory  notes  or  other  securities  taken  on  such 
settlements  are  valid,  and  payment  thereof  may  be. 
enforced  by  action  at  the  suit  of  the  commissioners. 
Per  Nelson,  Ch.  J. 

Though  Commissioners  of  Highways  are  individu- 
ally responsible  for  the  proper  application  of  mon- 
eys received  by  them,  yet  they  may  loan  such  mon- 
eys at  their  own  risk,  if  not  immediately  required 
for  public  purposes,  and  enforce  payment  of  the  se- 
curities taken  therefor.  Per  Nelson,  Ch.  J. 

Accordingly,  in  an  action  by  Commissioners  of 
Highways  upon  a  promissory  note  payable  to  them 
as  such,  the  consideration  of  which  was  for  moneys 
loaned  by  them  belonging  to  the  public ;  held,  that 
they  were  entitled  to  recover. 

In  order  to  establish  the  illegality  of  a  loan  of 
money  by  public  officers,  it  must  appear  that  the 
act  of  lending  was  in  violation  of  public  policy  or 
the  provisions  of  some  statute ;  the  mere  absence  of 
an  express  authority  to  make  the  loan  is  not  suffi- 
cient. Per  Nelson,  Ch.  J". 

Suits  by  Commissioners  of  Highways  should  be 
brought  in  their  individual  names,  with  the  addi- 
tion of  their  official  title ;  and  if  their  names  be  not 
mentioned,  it  is  ground  for  nonsuit  at  the  trial. 

Citations— 4  Hill.  136;  1  R.  8.,  509,  sec.  54,  2d  ed.: 
520,  sec.  123 ;  524,  sec.  136 ;  2  Hill,  434,  438,  439 ;  13 
Wend.,  28. 

TERROR  to  the  Cortland  C.  P.  The  action 
-CJ  was  brought  by  "  The  Commissioners  of 
Highways  of  the  Town  of  Cortland ville," 
without  mentioning  their  names,  on  a  promis- 
sory note  in  these  words:  "  I  promise  to  pay 
the  Commissioners  of  Highways  of  the  Town 
of  Cortlandville  one  hundred  dollars  and  sixty- 
six  cents,  with  use,  one  year  from  date,  for 
value  received.  February  16th,  1841.  The 
consideration  is  for  borrowed  money.  (Signed) 
Nathan  Peck."  The  declaration  contained  the 
money  *counts  only,  with  a  copy  of  [*JJ16 
the  note  annexed.  On  the  trial,  after  the  ex- 
ecution of  the  note  had  been  proved,  the  de- 
fendant's counsel  moved  for  a  nonsuit,  on  the 
ground,  among  others,  that  Commissioners  of 
Highways  haa  no  right  to  loan  money  and 
maintain  actions  in  their  official  capacity  upon 
securities  taken  therefor.  The  court  below  be- 
ing of  opinion  that  the  plaintiffs  were  not  en- 
titled to  recover  on  the  note,  the  plaintiffs' 
counsel  offered  to  prove  that,  a  few  days  be- 
fore the  date  of  the  note,  a  settlement  took 
place  between  the  parties  in  respect  to  certain 
penalties  and  costs  which  had  been  incurred 
by  the  defendant  for  not  removing  an  en- 
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croachment  upon  a  highway  pursuant  to  an 
order  of  the  plaintiffs  and  the  certificate  of  a 
jury,  upon  which  settlement  the  defendant 
promised  to  pay  the  sum  of  money  mentioned 
in  the  note,  and  that  the  money  was  afterwards 
paid  to  the  plaintiffs,  who  immediately  loaned 
ft  to  the  defendant,  taking  the  note  in  question 
as  security  for  its  repayment.  The  defendant's 
counsel  objected  to  the  introduction  of  this 
evidence,  on  the  same  ground  upon  which  he 
had  asked  for  a  nonsuit,  and  also  for  the  rea- 
son that  penalties  and  costs  could  not  be  re- 
covered under  a  declaration  in  assumpsit  upon 
the  money  counts.  The  court  sustained  the 
objection  and  directed  a  nonsuit.  The  plaint- 
iffs' counsel  excepted.  After  judgment,  the 
plaintiffs  sued  out  a  writ  of  error. 

Mr.  M.  T.  Reynolds,  for  plaintiffs  in  er- 
ror. 

Mr.  S.  Beardsley,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  We  have  al- 
ready decided  that  the  plaintiffs  cannot  main- 
tain a  suit  in  their  official  name  or  title;  but 
must  use  their  individual  names,  annexing  their 
official  title.  Supervisor  of  Galway  v.  Stimson, 
4  Hill,  136.  The  plaintiffs  were,  therefore, 
properly  nonsuited,  and  the  judgment  must  be 
affirmed. 

But  as  it  may  be  important  to  the  ultimate 
disposition  of  the  question  between  the  parties, 
and  save  further  litigation,  we  will  express  our 
opinion  upon  the  other  question  raised,  to  wit: 
217*]  *whether  the  note  taken  by  the  com- 
missioners for  money  lent  is  valid  and  collect- 
ible. 

Commissioners  of  Highways  are  authorized 
to  prosecute  for  the  recovery  of  penalties  for 
encroachments  on  highways;  1  R.  S.,  521,  sec. 
136.  2d  ed. ;  and  are,  of  course,  competent  to 
adjust  controversies  in  relation  to  such  en- 
croachments by  amicable  settlement.  If,  in 
so  doing,  they  deem  it  advisable,  in  the  exer- 
cise of  a  sound  discretion,  to  take  security  for 
the  payment  of  money  at  a  future  day,  I  can 
perceive  no  reasonable  objection  to  such  an 
arrangement.  Their  implied  authority  to  settle 
the  claim,  affords,  of  necessity,  some  latitude 
in  fixing  upon  the  terms.  They  may  certain- 
ly exercise  their  discretion  in  respect  to  the 
sum  demanded;  and  why  not,  also,  as  to  the 
time  of  payment  and  kind  of  security?  It  may 
frequently  be  for  the  interest  of  the  town  which 
the  commissioners  represent,  that  an  amicable 
settlement  should  be  made;  and  even  after 
judgment  recovered  for  the  penalties,  there 
may  be  cases  in  which  prudence  would  dictate 
an  extension  of  the  time  of  payment  on  ob- 
taining satisfactory  security.  The  commission- 
ers should  act  in  the  matter  as  prudent  men 
would  act,  under  similar  circumstances,  in 
their  individual  concerns;  and  so  long  as  they 
keep  within  the  scope  of  their  powers,  I  see 
BO  reason  why  they  should  not  be  indulged  in 
the  exercise  of  a  discretion  which  will  enable 
them  so  to  act. 

The  power  of  Commissioners  of  Highways 
to  loan  moneys  in  their  hands,  and  to  enforce 
the  collection  of  securities  taken  therefor,  is 
fairly  derivable  from  their  general  powers  and 
duties.  They  are  at  times  in  the  possession  of 
large  sums  of  money  belonging  to  the  public. 
In  addition  to  penalties  which  they  are  direct- 
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ed  to  collect,  unexpended  commutation  mon- 
eys and  funds  raised  for  the  purpose  of  erect- 
ing and  repairing  bridges  are  paid  over  to  them. 
1  R.  S.,  509,  sec.  54,  2d  ed.;  Id.,  520,  sec.  123. 
They  have  the  control  and  management  of 
these  funds,  and  are  to  expend  them  from  time 
to  time  as  the  public  exigencies  may  require. 
If  they  should  deposit  them  for  safe-keeping 
with  third  persons,  or  should  even  invest  them, 
when  not  immediately  required,  upon  unques- 
tionable security,  so  as  to  realize  the  interest, 
*can  it  be  doubted  that  the  person  re-  [*2 1 8 
ceiving  the  money  would  be  legally  liable  for 
its  repayment?  The  commissioners  may  be  in- 
dividually responsible  to  the  town  for  the  prop- 
er application  of  funds  placed  in  their  hand* 
for  public  purposes;  but  I  am  unable  to  per- 
ceive any  such  illegality  in  the  disposition  of 
them  in  the  manner  suggested,  if  the  commis- 
sioners choose  to  take  the  risk  upon  themselves, 
as  will  invalidate  the  security  upon  that  ground 
and  prevent  a  recovery  in  default  of  payment. 
To  sustain  such  a  defense,  it  must  be  made  to 
appear  that  the  act  of  lending  was  in  violation 
of  public  policy  or  the  provisions  of  some  stat- 
ute. N.  T.  v.  Buffalo,  2  Hill,  434,  438,  439. 
The  mere  absence  of  an  express  authority  to 
loan  affords  no  ground  to  the  borrower  for  re- 
pudiating the  payment. 

It  was  held  in  Brewster  v.  Colwell,  18  Wend., 
28,  that  trustees  of  common  schools  might  be- 
come the  indorsees  of  a  promissory  note,  and 
set  it  off  in  a  suit  against  them.  The  court  ob- 
served: "  The  trustees  are  a  corporation  for 
certain  purposes;  they  may  do  sundry  acts 
which  involve  to  some  extent  the  transaction 
of  moneyed  concerns.  They,  no  doubt,  may 
receive,  for  money  due  to  them,  the  note  of  a 
third  person.  Until  the  note  was  impeached, 
or  some  defense  made  against  it,  they  were 
under  no  obligation  to  show  how  they  came  by 
it."  The  same  remarks  are  applicable  to  Com- 
missioners of  Highways.  They  are  engaged 
in  various  public  concerns  involving  consider- 
able moneyed  transactions — such  as  building 
and  repairing  bridges,  roads,  etc. — which  may 
lead  to  extensive  and  multifarious  contracts 
and  other  business  operations. 

I  am  satisfied,  therefore,  if  the  action  had 
been  properly  brought,  that  the  plaintiffs 
would  have  been  entitled  to  recover. 

Judgment  affirmed. 

Public  officer — Must  sue  in  individual  with  addition 
of  official  name.  Cited  in— 3  Denio,  184 :  H.  &  D.,  384: 
12  N.  Y.,  63 ;  5  Lans.,  273 ;  4  Barb.,  52 ;  27  Barb.,  97  ; 
36  Barb.,  395;  18  How.  Pr.,  307;  26  How.  Pr..  269 ;  45 
Mich.,  83. 

Public  officer— Incidental  powers  of.  Cited  in — 4 
Barb.,  53 ;  56  Barb.,  232 ;  21  Wis.,  659. 


*J.  I.  BORST  v.  BOVEE  AND  REID.  [*21» 

Note  of  Testator,  Taken  up  by  Executor — Indors- 
ers  Discharged — Evidence. 

If  an  executor  take  up  a  note  made  by  his  testa- 
tor, he  will  be  deemed,  in  the  absence  of  evidence  to 
the  contrary,  to  have  done  so  animo  solvendi,  and 
the  indoreers  will  thereby  be  discharged.  Per  Cow- 
en,  J". 

In  an  action  against  the  indorsers  of  a  note  made 
by  one  H.,  who  died  in  December.  1835,  leaving  a 
will,  it  appeared  that,  after  the  note  fell  due  and  be- 
fore letters  testamentary  were  issued  to  the  execu- 
tor, he  applied  to  the  payee,  proposing  to  take  it  up 
by  giving  another  signed  by  him  in  his  representa- 
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live  capacity,  which  was  declined;  that  in  January, 
1836,  he  obtained  the  note  on  becoming1  personally 
bound  to  pay  the  amount,  declaring  at  the  time  that 
he  "wanted  or  meant  to  hold  it  against  the  estate, 
or  as  his  security;"  that  in  1838  he  made  an  ineffect- 
ual attempt  to  have  it  presented  as  a  claim  against 
the  estate  for  his  own  benefit,  but  in  the  name  of  an- 
other; and  that  in  1839  he  transferred  it  to  the  plaint- 
iff Held,  that  the  indorsers  were  not  liable. 

Held  further,  that  evidence  of  the  estate  being 
insolvent  was  inadmissible  to  repel  the  presumption 
of  the  executor's  intent  to  pay ;  especially  as  it  was 
not  pretended  that  he  knew  or  had  reason  to  be- 
Jieve  the  estate  to  be  insolvent  when  he  took  up  the 
note. 

A  SSUMPSIT,  tried  at  the  Montgomery  Cir- 
A  cult  in  May,  1840,  before  Willard,  0.  Judge. 
The  action  was  on  a  promissory  note  made  by 
James  Halladay,  for  $300,  dated  September 
11,  1835,  payable  to  the  order  of  M.  J.  Bovee, 
at  the  Montgomery  County  Bank,  ninety  days 
from  date.  The  note  was  indorsed  by  M.  J. 
Bovee  and  W.  Reid,  and  discounted  by  the 
bank  for  Halliday.  It  was  duly  protested  for 
non-payment,  and  notice  given  to  the  in- 
xiorsers.  Halladay  died  soon  after,  having  ap- 
pointed M.  I.  Bofst  his  executor,  who,  before 
probate  of  the  will,  proposed  to  Wells,  the  cash- 
ier of  the  bank,  to  substitute  his  own  note  as 
•executor,  with  the  same  indorsers.  The  cash- 
ier testified  that  he  declined  this  proposition, 
but  told  Borst  he  would  discount  his  (Borst's) 
note  for  the  amount.  Accordingly,  January 
19,  1836,  Borst  made  a  note  for  the  sum  then 
due  on  the  one  in  question,  saying,  however, 
that  he  did  not  like  to  give  his  own  note,  and 
that  "he  wanted  or  meant  to  hold  the  note  in 
•question  against  the  estate  or  as  his  security." 
22O*]  The  first  note  was  *then  delivered  up 
to  Borst,  who  transferred  it  to  the  plaintiff  in 
the  spring  or  summer  of  1839.  Borst  testified 
that  he  gave  his  own  note  indorsed  by  Reid  and 
•Corey,  telling  the  cashier  at  the  time  that  he 
meant  to  hold  the  indorsers  on  the  note  in  ques- 
tion as  his  security  ;  that  he  did  not  take  out 
letters  testamentary  till  some  months  after- 
wards ;  that  he  first  passed  the  note  to  one 
Shuler  in  May,  1838,  for  the  purpose  of  having 
it  presented  in  his  (Shuler's)  name,  but  for 
witness'  benefit,  as  a  claim  against  the  estate  ; 
and  that  he  did  this  for  the  reason  that  he  had 
a  large  amount  charged  against  the  estate  as 
executor.  The  plaintiff  offered  to  prove  that 
Halladay's  estate  was  insolvent,  but  the  judge 
refused  to  hear  the  evidence.  Exception.  The 
judge  also  decided  that  the  plaintiff  was  not 
entitled  to  recover  against  the  indorsers,  and 
directed  a  nonsuit.  The  plaintiff's  counsel 
again  excepted,  and  now  moved  for  a  new  trial 
on  a  bill  of  exceptions. 
Mr.  A.  C.  Paige,  for  plaintiff. 
Mr.  N.  Hill,  Jr.,  for  defendants. 

By  the  Court,  Co  wen,  J.  If  the  insolvency 
of  the  estate  could  be  material  to  repel  the  in- 
ference that  Borst  meant  to  pay  the  note,  it 
must  have  been  because  he  knew  or  had  reason 
to  believe  the  estate  insolvent  when  he  gave  his 
note.  The  naked  fact  that  the  estate  was  in- 
solvent, made  nothing  towards  that  inference; 
to  raise  which,  it  is  said,  was  the  purpose  of 
the  proof.  Therefore,  the  offer  to  introduce  it 
was  properly  overruled  upon  the  ground  of  ir- 
relevancy. 

The  relation  of  executor,  which  Borst  held 
to  the  estate,  would,  in  the  absence  of  proof  of 
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a  different  intention,  raise  the  presumption 
that  he  meant  to  pay  the  note,  not  to  take  it  as 
a  purchaser.  His  proposition  to  give  his  own 
name  as  executor  on  the  substituted  note 
strengthens  the  inference.  This  is  not  repelled 
or  shaken  by  what  Wells  understood  him  final- 
ly to  say  ;  while  it  is  placed  beyond  all  doubt 
by  his  transferring  the  *note  for  the  [*221 
purpose  of  having  it  brought  into  account 
against  the  estate  through  Shuler. 

That  he  meant  to  take  the  note  as  a  pur- 
chaser, is  not  even  stated  by  himself;  but  only 
that  he  told  Wells  he  meant  to  hold  the  in- 
dorsers (the  defendants)  as  his  security.  This 
he  could  not  do  if  he  meant  to  pay  the  note, 
which  was  clearly  shown,  even  independently 
of  the  great  delay  before  the  indorsers  were 
called  on.  This  delay,  and  the  attempt  to  bring 
the  note  into  account  against  the  estate,  oper- 
ated as  a  practical  application  of  the  substituted 
note  to  the  payment  of  the  one  in  dispute,  even 
if  the  question  had  stood  open  on  the  other 
proof.  Such  an  appropriation  of  a  note  over 
which  Borst  had  the  absolute  control  ought 
alone  to  conclude  him. 

New  trial  denied. 


BOWEN  ET  AL.  v.  LEASE,  Sheriff,  etc. 

Construction  of  Act  Incorporating  the  N.  Y.  & 
E.  Ry.  Co. — Alignment  of  Property  in  Con- 
templation of  Insolvency — Inconsistent  Statutes 
— Repeal. 

The  18th  section  of  the  Act  incorporating  the  N. 
Y.  and  Erie  R.  R.  Company,  Sess.  L.,  1832,  p.  408, 
though  it  expressly  refers  to  and  adopts  the  provis- 
ions of  title  3,  chapter  18,  part  1,  of  the  Revised 
Statutes,  is  not  to  be  construed  as  exempting-  the 
company  from  the  provisions  contained  in  title  4  of 
the  same  chapter. 

Accordingly,  if  such  company  assign  any  of  its 
property  in  contemplation  of  insolvency, the  assign- 
ment will  be  void. 

Where  two  statutes  are  passed  inconsistent  with 
and  repugnant  to  each  other,  the  one  last  enacted 
will  operate  as  a  repeal  of  the  other  by  implication. 
Per  Nelson,  Ch.  J.;  and  see  n.  a. 

Otherwise,  if  they  be  not  plainly  repugnant,  un- 
less in  the  one  last  enacted  some  notice  is  taken  of 
the  other  indicating  an  intent  to  repeal  it ;  for  the 
law  does  not  favor  the  repeal  of  statutes  by  impli- 
cation. 

Citations— 1  R.  S.,  603.  ch.  18,  tit.  4,  sec.  4 ;  605,  sec. 
11;  3T.  R.,  569;  Dwar.,673,  674,  675;  15  East,  371 :  11 
Co.,  63:  Dyer,  347;  10  Mod.,  118;  Bac.  Abr.  Statute  D.; 
Laws,  1828,  p.  24.  sec.  17 ;  Act,  April  21, 1825 ;  Laws, 
1832,  p.  408 :  9  Cow.,  437,  506 ;  21  Pick.,  373,  377;  1  Law 
Rep.,  270;  2  Law  Rep..  329,  330. 

~D  EPLEVIN  for  two  locomotive  engines  and 
XV  two  passenger  cars,  tried  at  the  N.  Y.  Cir- 
cuit, in  December,  1842,  before  Kent,  C.  Judge. 
The  defendant  pleaded:  1.  Non  cepit.  2.  That 
he  took  the  goods,  etc.,  as  sheriff  in  virtue  of 
fifi.Ja.  issued  upon  a  judgment  in  favor  of  one 
Sherman  against  the  N.  Y.  and  Erie  R.  R.  Co. 
for  the  sum  of  $2,547.09,  docketed  March  14, 
*1842  ;  averring  that  said  goods,  etc.,  [*52i2l3 
were  the  property  of  the  railroad  company  at  the 
time  of  the  taking.  3.  Property  in  the  defendant. 
4.  Property  in  the  railroad  company.  General 
replication. 

On  the  trial,  it  was  admitted  that  the  goods 
in  question  were  in  the  plaintiffs'  possession  at 
the  time  of  the  taking  by  the  defendant  ;  that 
April  15,  1842,  the  said  goods,  then  being  the 
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property  of  the  N.  Y.  and  Erie  R.  R.  Co.,  were 
sold  and  assigned  to  the  plaintiffs  by  the  com- 
pany in  trust  for  certain  purposes  expressed  in 
the  deed  hereinafter  mentioned  ;  that  the  as- 
signment was  accompanied  by  an  immediate 
delivery,  and  was  followed  by  a  continued 
change  of  possession  of  the  goods  sold  ;  and 
that  the  goods  in  question  were  levied  on  and 
taken  by  the  defendant  in  virtue  of  an  execu- 
tion issued  upon  a  judgment  in  favor  of  Sher- 
man against  the  railroad  company,  as  stated  in 
the  second  plea.  It  was  also  agreed  that,  in 
case  a  verdict  should  be  rendered  in  favor  of 
the  plaintiffs,  the  goods  in  question  should  be 
valued  at  $3,000,  and  the  damages  assessed  at 
$10. 

The  plaintiffs  gave  in  evidence  a  deed  or  in- 
strument in  writing,  executed  by  the  N.  Y.  and 
Erie  R.  R.  Co.  to  the  plaintiffs,  purporting  to 
convey  all  that  portion  of  the  railroad  known 
as  the  eastern  division,  extending  from  Pier- 
mont  to  Goshen,  together  with  the  depot, 
houses,  etc. ,  connected  with  or  appertaining  to 
the  same,  also  the  appurtenances  of  every  kind, 
including  cars,  machinery,  engines,  machine- 
shops,  etc.,  and  all  the  land  upon  which  the 
depot,  etc.,  were  situated  ;  subject  to  the  lien 
of  the  State  of  N.  Y.  upon  the  premises  con- 
veyed, and  subject  also  to  the  reservation  by 
the  company  of  the  franchises,  rights  and  pow- 
ers necessary  to  their  corporate  existence  :  In 
trust  for  the  following  uses  and  purposes;  first, 
to  sell  and  dispose  of  the  property,  etc. ;  second, 
out  of  the  proceeds  to  pay,  1.  The  expenses 
attending  the  execution  of  the  trusts,  2.  The 
claims  of  officers,  engineers  and  agents  for  serv- 
ices theretofore  rendered,  etc.  ;  3.  The  claims 
of  Drew  &  Newton,  not  exceeding  $10,000  ; 
and  4.  All  debts  of  the  company  (not  embraced 
in  either  of  the  above  classes)  for  work  done, 
223*]  etc.,  upon  *the  said  eastern  division. 
The  deed  also  purported  to  assign  to  the  plaint- 
iffs all  the  net  tolls,  proceeds,  profits,  income 
and  dividends  to  arise  from  the  portion  of  the 
road  thereby  conveyed. 

The  plaintiffs  here  rested,  and  the  defend- 
ant's counsel  offered  to  prove  that  at  the  time 
of  the  execution  and  delivery  of  the  above  as- 
signment, the  N.  Y.  and  Erie  R.  R.  Co.  had 
refused  the  payment  of  divers  of  its  notes  and 
other  evidences  of  debt,  in  specie,  or  lawful 
money  of  the  U.  S.,  and  that  the  same  were 
remaining  unpaid ;  that,  at  such  time,  the 
plaintiffs  were  officers  or  stockholders  of  the 
said  company ;  and  that  the  assignment  was 
executed  and  delivered  in  contemplation  of  the 
insolvency  of  the  company.  The  plaintiffs' 
counsel  objected  to  the  evidence  offered,  and 
the  circuit  judge  sustained  the  objection.  The 
defendant's  counsel  excepted.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiffs;  and 
the  defendant  now  moved  fora  new  trial  upon 
a  bill  of  exceptions. 

Mr.  H.  Nicoll.  for  defendant. 

Messrs.  E.  H.  Blatchford  and  J.  P.  Hall, 
for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  The  only  ma- 
terial question  in  this  case  is,  whether  the  4th 
section  of  the  title  4  of  the  18th  chapter  of  the 
1st  part  of  the  Revised  Statutes,  1  R.  S.,  603, 
under  the  head  of  "Special  Provisions  Relat- 
ing to  Certain  Corporations,"  that  section  be- 
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ing  but  a  re-enactment  of  the  6th  section  of  the 
Act  of  April  21,  1825,  "  to  Prevent  Fraudulent 
Bankruptcies  by  Incorporated  Companies," 
etc.,  applies  to  the  N.  Y.  and  Erie  R.  R.  Co. 
The  section  is  as  follows:  "Whenever  any 
incorporated  company  shall  have  refused  the 
payment  of  any  of  its  notes,  or  other  evidences 
of  debt,  in  specie,  or  lawful  money  of  the 
United  States,  it  shall  not  be  lawful  for  such 
company,  or  any  of  its  officers,  to  assign  or 
transfer  any  of  the  property  or  choses  in  ac- 
tion of  such  company,  to  any  officer  or  stock- 
holder of  such  company,  directly  or  indirect- 
ly, for  the  payment  of  any  debt;  and  it  shall 
not  be  lawful  to  make  any  transfer  or  assign- 
ment in  contemplation  of  the  insolvency  of 
*such  company,  to  any  person  or  per-  [*224 
sons  whatever;  and  every  such  transfer  and 
assignment  to  such  officer,  stockholder,  oroth 
er  person,  or  in  trust  for  them  or  their  benefit, 
shall  be  utterly  void,"  etc. 

The  main  argument  relied  on  to  take  the  as- 
signment in  this  case  out  of  the  operation  of 
the  above  provision,  is  based  upon  the  18th 
section  of  the  Act  incorporating  the  N  Y.  and 
Erie  R.  R.  Co..  Sess.  L.  1832,  p.  408,  which 
is  in  these  words:  "This  said  corporation 
shall  possess  the  general  powers,  and  be  sub- 
ject to  the  general  restrictions  and  liabilities 
prescribed  by  such  parts  of  the  title  3d  of  the 
18th  chapter  of  the  1st  part  of  the  Revised 
Statutes,  as  are  not  repealed."  It  is  insisted 
that  this  express  reference  to  and  adoption  of 
such  of  the  provisions  contained  in  the  3d  ti- 
tle of  the  18th  chapter  as  are  not  in  conflict  with 
the  charter,  taken  in  connection  with  the  fact 
that  no  allusion  whatever  is  made  to  the  4th  ti- 
tle of  the  same  chapter,  virtually  and  neces- 
sarily exclude  the  operation  of  the  provisions 
of  the  latter,  upon  the  principle  that  expressio 
unius  est  exclusio  alterius. 

The  18th  chapter  of  the  1st  part  of  the  Re- 
vised Statutes  contains  four  titles,  all  of  which 
are  ranged  under  the  general  head  "  Of  Incor- 
porations." The  1st  title  relates  to  turnpike 
companies ;  the  2d  to  moneyed  corporations ;  and 
the  3d  and  4th  embody  various  important  gen- 
eral and  special  provisions,  applicable,  more 
or  less,  to  every  description  of  corporations, 
with  the  exception  that  the  4th  is  declared  not 
"  to  apply  to  any  incorporated  library  or  re- 
ligious society;  nor  to  any  moneyed  corporation 
which  shall  have  been  created  or  whose  char- 
ter shall  have  been  renewed,  etc.,  after  the 
first  of  January,  1828."  1  R.  S.,  605,  sec,  11. 
The  3d  title  is  chiefly  devoted  to  the  enumera- 
tion and  definition  of  the  particular  powers  in- 
tended to  be  conferred  upon  corporations  gen- 
erally, which  powers  do  not  very  essentially 
differ  from  those  belonging  to  corporations  at 
common  law.  The  4th  title  relates  to  and  reg- 
ulates the  conduct  of  the  directors,  officers  and 
agents,  selected  to  direct  and  manage  the  cor- 
porate business,  and  contains  a  well  digested 
code  of  laws,  civil  and  penal,  for  the  govern 
ment  of  the  corporate  brotherhood,  *to  [*225 
which  they  were  intended  to  be  as  effectually 
subjected  as  natural  persons  are  to  the  munic- 
ipal regulations  of  their  society.  The  3d  title 
recognizes  or  confers  the  powers  and  faculties 
by  which  corporations  are  enabled  to  accom- 
plish the  special  objects  of  their  creation  ; 
while  the  4th  title  prescribes  the  rule  of  cor- 
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porate  action  to  be  observed  and  obeyed  in  the 
fulfillment  of  those  objects.  The  immediate 
design,  operation  and  effect  of  the  provisions 
contained  in  these  two  titles  respectively,  be- 
ing different,  the  special  reference  to  the  one, 
in  the  charter  of  the  N.  Y.  and  Erie  R.  R. 
Co. ,  does  not  either  necessarily,  or  even  rea- 
sonably, imply  an  intention  on  the  part  of  the 
Legislature  to  exclude  the  operation  and  effect 
of  the  other. 

Where  there  is  a  difference  in  the  whole  pur- 
view of  two  statutes,  apparently  relating  to  the 
same  subject,  the  former  is  not  repealed. 
King  v.  Downs,  3  T.  R.,  569;  Dwar.,  674.  The 
same  principle  was  applied  in  Goldaon  v.  Buck, 
15  East,  372,  where  it  was  held  that  two  acts 
relating  to  the  same  subject,  conferring  sever- 
al powers  to  be  exercised  for  different  pur- 
poses, might  well  subsist  together,  and  the 
former  not  be  repealed  by  implication. 

The  invariable  rule  of  construction  in  re- 
spect to  the  repealing  of  statutes  by  implica- 
tion is,  that  the  earliest  act  remains  in  force, 
unless  the  two  are  manifestly  inconsistent  with 
and  repugnant  to  each  other,(a)  or  unless,  in 
226*]  the  latest  Act,  some  express  notice  *is 
taken  of  the  former,  plainly  indicating  an  in- 
tention to  abrogate  it.  As  laws  are  presumed 
to  be  passed  with  deliberation  and  with  full 
knowledge  of  all  existing  ones  on  the  same 
subjects,  it  is  but  reasonable  to  conclude  that 
the  Legislature,  in  passing  a  statute,  did  not 
intend  to  interfere  with  or  abrogate  any  for- 
mer law  relating  to  the  same  matter,  unless  the 
repugnancy  between  the  two  is  irreconcilable. 
Hence  a  repeal  by  implication  is  not  favored  ; 
on  the  contrary,  courts  are  bound  to  uphold 
the  prior  law  if  the  two  acts  may  well  subsist 
together.  Dr.  Foster's  case,  11  Co.,  63;  Wes- 
ton's  case,  Dyer,  347;  10  Mod.,  118;  Bac.  Abr. 
Statute,  D;  Dwar.,  673-675.  (See,  M'Cartee 
v.  Orphan  Asylum  Society ,  9  Cow.,  437,  506; 
Com.  v.  Kimball,  21  Pick.,  373,  377;  8.  0.,  1 
Law.  Rep.,  270 ;  U.  8.  v.  Hewes,  2  Law  Rep., 
829.  330.) 

Within  these  rules,  I  do  not  see  how  a  well 
founded  doubt  can  be  entertained  upon  the 
case  under  consideration.  Independently  of  the 
18th  section  nf  the  railroad  charter,  both  the 
8d  and  4th  titles  of  the  18th  chapter  of  the  1st 
part  of  the  Revised  Statutes  would  have  ap- 
plied to  this  company,  being  a  system  of  gen- 
eral regulations  to  which  all  corporations  of 
the  class  are  made  subject  unless  specially  ex- 
empted by  law.  The  insertion  of  the  18th 
section  into  the  charter  was  wholly  a  work  of 
supererogation,  so  far  as  concerns  its  express- 
ed intent;  for  had  that  section  been  omitted, 

(a)  If  the  two  are  repugnant,  of  course  the  last 
Act  governs,  upon  the  principle  that  it  is  presumed 
to  express  the  last  intention  of  the  makers.  Accord- 
ingly, where  the  proviso  of  an  Act  of  Parliament, 
was directly  repugnant  to  the  purview  of  it:  held, 
that  the  proviso  should  stand  and  be  deemed  a  re- 
peal of  the  purview.  Atty-Gen.  v.  Chelsea  Water- 
Works  Co..  Fitzg..  195;  see.  1  Kent,  Com..  4«3.  80 
where  two  repugnant  Acta  of  Parliament  were 
passed  during  the  same  session  to  take  effect  on  the 
same  day,  that  which  last  received  the  royal  assent 
WHS  held  to  prevail.  King  v.  Justices  of  Middlesex, 
2  B.  &  Ad..  818.  As  to  the  general  doctrine,  see,  Nich- 
ols v.  Squire.  5  Pick..  168;  Ellis  v.  Page,  1  Id.,  43.  V,; 
Bartlett  v.  King.  12  Mass.,  537,  545;  Pease  v.  Whit- 
ney, 5  Id.,  380.  382;  Pearce  v.  Atwood,  13  Id.,  324: 
Com.  v.  Kimball,  21  Pick.,  373.  377 ;  S.  C.,  1  Law 
Rep.,  270. 
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the  company  would  still  have  possessed  all 
the  powers,  and  been  subject  to  all  the  re 
strictions  and  liabilities  specified  in  the  3d  title 
not  inconsistent  with  the  charter.  And  yet  we 
are  asked  to  give  to  this  section  an  important 
effect  by  implication,  viz.:  to  declare  that  it 
operates  a  total  repeal  of  the  4th  title.  The  set- 
tled rule  as  to  the  construction  of  statutes,  as 
already  shown,  forbids  that  we  should  do  so. 
There  is  no  repugnancy  or  contradiction  be- 
tween the  former  law  and  the  18th  section  of 
the  charter,  even  conceding  to  it  all  the  effect 
and  operation  professedly  intended  by  the 
Legislature.  Grant  that  it  adopts  the  provis- 
ions of  the  3d  title;  surely  there  is  nothing  in 
these  which  is  inconsistent  or  irreconcilable 
with  those  contained  in  the  4th  title.  On  the 
contrary,  the  provisions  of  *both  may  [*227 
continue  in  force  together  and  operate  upon 
the  corporate  body  according  to  the  different 
purposes  for  which  they  were  originally  enact- 
ed. The  truth  doubtless  is,  that  as  the  pro- 
visions of  the  charter  went  to  modify  some  of 
the  general  powers  conferred  by  the  3d  title 
upon  all  corporations  in  the  State,  the  18th 
section  was  introduced  from  abundant  caution 
to  confirm  to  the  company  such  of  these  gen- 
eral powers  as  were  unaffected  by  the  charter; 
and  hence  the  section,  in  terms,  adopts  such 
parts  of  the  title  "  as  are  not  repealed." 

It  has  been  urged  that  the  4th  title  should  be 
confined  to  corporations  in  existence  at  the 
time  of  its  re-enactment  in  1828;  Sess.  L., 
1828.  p.  24,  sec.  17;  and  hence,  that  theN.  Y. 
and  Erie  R.  R.  Co.  have  never  been  subject  to 
its  provisions.  Independently  of  the  broad 
and  unqualified  terms  of  the  enactment,  and 
of  the  rule  that  all  general  laws  are  prospective 
in  their  operation,  it  is  sufficient  to  refer  to  the 
last  section  of  the  4th  title  as  clearly  indicative 
of  the  intent  of  the  Legislature  that  the  provis- 
ions of  that  title  should  apply  as  well  to  future 
as  existing  corporations.  The  section  is  care- 
ful to  exempt  not  only  moneyed  corporations 
then  existing  but  such  as  should  be  created  or 
whose  charter  should  be  renewed  or  extended 
after  the  first  of  January,  1828.  If  the  Legis- 
lature had  not  understood  and  intended  the 
Act  to  be  general,  and  that  it  should  operate 
upon  corporations  subsequently  created,  the 
latter  part  of  the  exception  would  have  been 
useless. 

I  think  the  learned  judge  erred,  and  a  new 
trial  must  be  granted. 

New  trial  granted. 

Repugnant  statute*— Repeal  by  implication.  Re- 
viewed-9  Abb.  N.  C.,  433. 

Cited  in— 4  Denio,  553:  43  N.  Y.,  438;  55  N.  Y.,  616  ; 
80  N.  Y..  526 ;  91  N.  Y..  233 :  1  Lans..  267 ;  2  Hun,  344  : 

15  Hun,  325 ;  16  Hun,  534 :  2  Barb..  320 :  fl  Barb..  308 ; 

16  Barb.,  18;  28  Barb..  642;  33  Barb..  642;  41    Barb., 
96 ;  51  Barb.,  258 :  54  Barb..  214 :  2  T.  &  C..  80 :  4  T   & 
C..  555 ;  3  How.  Pr..  408:  6  How.  Pr.,  47 :  11  How.  Pr.. 
362;  13  How.  Pr.,  444;  17  How.  Pr.,  253  ;  25  How.  Pr., 
371 ;  46  How.  Pr.,  286  ;  48  How.  Pr.,  101 :  56  How.  Pr., 
66  ;  60  How.  Pr..  208  ;  64  How.  Pr..  462  :  07  How.  Pr.. 
9  ;  8  Abb.  Pr..  377:  8  Abb.  N.  C.,  402:  5  Rob.,  630;  36 
Super..  300;  42  Super..  398  ;  4  E.  D.  S.,  2«7  :  1  Hilt., 
274;  SDalv.  468;  Tuck.,  6:  1   Black.,  471;  44  Wis., 
538;  28Cal.,  382;  35  Cal.,  709;  25  Ind.,  166;  37  Ind., 
113 :  34  N.  J.  L..  78:  3  Olll.,  154 :  43  Am.  Dec.,  310. 

Corrxrratiim— Statute  of  Mortmain.  Cited  in-79  N. 
Y.,  356 ;  3  Lans..  374 ;  48  Super.,  366. 

CorjMtratlnn— A**ionmcnt  in  contemplation  «f  in- 
•n/irnrv.  Distinguished— ID  Barb..  (15;  67  Barb.,  mr>. 

Cited ln-72N.Y.,  437;  5  Barb..  188;  21  How.  Pr.. 
419;  8  Bos.,  199. 

Also  cited  in-  6  Abb.  N.  C..  375. 
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Sale  of  Lands  on  Execution  for  Less  than  the 
Debt  —  Redemption  — 


Where  lands  have  been  sold  on  execution  for  less 
than  the  amount  of  the  debt,  the  creditor  cannot 
afterward  sell  the  same  lands  for  the  balance,  and 
thus  defeat  the  title  of  the  purchaser.  Per  Bron- 
son,  J. 

Nor  can  the  creditor  effect  the  same  end  by  re- 
deeming from  a  sale  under  an  older  judgment.  Per 
Bronson,  J. 

If  the  creditor  sell  and  become  the  purchaser  him- 
self at  a  sum  exceeding  the  amount  of  his  debt,  the 
lieu  of  his  judgment  is  gone,  so  that  he  cannot  aft- 
erwards redeem  from  a  sale  under  an  older  judg- 
ment. Per  Bronson,  J. 

Where  lands  sold  on  execution  and  bid  in  by  a 
third  person  for  less  than  the  amount  of  the  judg- 
ment, were  subsequently  redeemed  by  the  debtor; 
held,  that  they  might  be  resold  on  the  same  execu- 
tion for  the  balance  remaining  due,  though  the  re- 
turn day  had  passed  before  the  redemption  took 
place. 

Held,  further,  that  the  resale  was  regularly  made 
by  the  sheriff  who  received  the  execution  in  the 
first  instance,  though  he  had  gone  out  of  office  be- 
fore the  debtor  redeemed. 

It  is  not  necessary  that  the  sheriff  should  make 
any  formal  levy  on  real  estate  before  proceeding  to 
sell  it  in  virtue  of  a.  ft.  fa. 

Citations—  8  Johns..  333,  546;  4  Cow.,  133;  2  Wend., 
297  ;  2  R.  S.,  371,  sec.  49  ;  439,  sec.  71  ;  23  Wend..  498. 

"njECTMENT,  tried  before  Moseley.  C. 
J-J  Judge,  at  the  Onondaga  Circuit,  in  Sep- 
tember, 1842.  Each  party  gave  in  evidence 
the  same  chain  of  title  as  on  the  former  trial. 
See,  2  Hill,  566.  Evidence  was  then  given 
touching  the  alleged  payment  of  the  Hulburt 
judgment,  under  which  the  defendant  made 
title. 

The  fieri  facias  issued  on  the  Hulburt  judg- 
ment was  tested  on  the  12th,  and  made  return- 
able July  16,  1836,  and  was  delivered  to  Will- 
iam A.  Cook,  a  deputy-sheriff.  The  term  of 
office  of  the  sheriff  commenced  January  1, 
1835,  and  ended  with  the  year,  1837.  May  6, 
1837,  the  deputy  sold  the  premises  in  question 
by  virtue  of  that  execution  to  Henry  Davis  for 
a'sum  less  than  the  amount  of  the  judgment, 
and  gave  a  certificate  of  sale.  May  5,  1838, 
Bracket!,  the  judgment  debtor,  redeemed  the 
premises  from  that  sale.  The  deputy-sheriff, 
still  having  the  execution  in  his  hands,  there- 
upon advertised,  and  sold  the  premises  again 
on  account  of  the  balance  still  due  on  the  judg- 
ment, and  the  property  was  bid  off  by  Gard- 
ner Lawrence  in  July,  1838.  He  assigned  the 
229*]  certificate  to  the  defendant,  to  *whom 
the  sheriff  executed  a  deed  in  April,  1840,  as 
mentioned  in  the  former  report  of  this  case. 
Under  that  sale  and  deed  the  defendant  claimed 
title.  • 

The  judge  charged  the  jury  that,  although 
there  had  been  one  sale  of  the  real  estate  by 
virtue  of  the./?,  fa.  on  the  Hulburt  judgment, 
the  redemption  within  the  time  prescribed  by 
law  made  the  land  liable  to  be  sold  again  by 
virtue  of  the  same  execution,  notwithstanding 
the  return  day  passed  and  the  sheriff's  term  of 
office  expired  before  the  redemption.  He  re- 
fused to  charge  that  a  new  levy  was  necessary 
after  the  redemption,  before  there  could  bean- 
other  sale.  The  plaintiff  excepted.  The  judge 
left  the  question  of  the  payment  of  the  Hul- 
burt judgment  to  the  jury,  and  they  found  a 
verdict  for  the  defendant.  The  plaintiff  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 
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Mr.  A.  Taber,  for  plaintiff. 

Mr.  B.  D.  Noxoii,  for  defendant. 

By  the  Court,  Bronson,  J.  When  lands 
have  been  sold  on  execution  for  less  than  the 
amount  of  the  debt,  the  creditor  cannot  after- 
wards sell  the  same  lands  for  the  balance  re- 
maining due  on  the  judgment,  and  thus  defeat 
the  title  of  the  purchaser.  Hewson  v.  Deygert, 
8  Johns.,  333.  Nor  can  he  effect  the  same  end 
by  redeeming  from  a  sale  under  an  older  judg- 
ment. Ex  parte  Stevens,  4  Cow.,  133.  And 
where  the  creditor  sells  and  becomes  the  pur- 
chaser himself  at  a  sum  exceeding  the  amount 
of  his  debt,  it  is  said  that  his  judgment  is  satis- 
fied and  the  lien  gone,  so  that  he  cannot  after- 
wards redeem  from  a  sale  under  an  older  judg- 
ment. People  v.  Boston,  2  Wend.,  297.  But 
that  does  not  touch  the  present  case,  because 
here  a  balance  still  remained  due  on  the  Hul- 
burt judgment  after  the  first  sale  under  it;  and 
as  to  that  balance  the  lien  of  the  judgment 
might,  for  some  purposes,  well  continue.  It 
would  not  continue  for  the  purpose  of  defeat- 
ing the  rights  of  Davis,  who  purchased  at  the 
first  sale.  But  when  Brackett,  the  judgment 
debtor,  redeemed  from  that  sale,  Davis  got  his 
money  back  *again  with  interest,  and  [*23O 
the  sale  became  "null  and  void."  2  R.  S., 
371,  sec.  49.  There  was  no  longer  anything 
in  the  way  of  a  second  sale  of  the  land  for  the 
balance  remaining  due  on  the  judgment. 

It  is  said  that  there  should  have  been  a  new 
levy  before  there  could  be  a  second  sale,  and 
that  there  could  be  no  such  levy  because  the 
return  day  of  the  execution  had  passed.  If 
anything  in  the  form  of  a  levy  was  necessary, 
I  think  the  original  levy  on  receiving  the  exe- 
cution was  sufficient  for  the  second  sale  as  well 
as  the  first.  When  the  land  \fras  redeemed  by 
the  judgment  debtor,  the  first  sale  and  the  cer- 
tificate of  sale  became  null  and  void.  2  R.  S., 
371,  sec.  49.  It  was  precisely  the  same  thing 
as  though  no  sale  had  ever  been  made,  except 
that  a  part  of  the  judgment  had  been  satis- 
fied. Nothing  but  the  sale  and  certificate  were 
nullified.  The  original  levy  remained  unaf- 
fected . 

There  is  another  answer  to  this  objection.  It 
has  on  several  occasions  been  taken  for  granted 
that  there  must  be  a  levy  on  real  estate  ;  but 
the  point  has  never  been  so  adjudged.  The 
cases  are  collected  in  Green  v.  Burke,  23 
Wend.  ,498.  When  the  judgment  is  a  lien  upon 
the  land,  it  is  not  necessary  that  the  sheriff 
should  make  any  formal  levy  or  seizure  before 
proceeding  to  advertise  and  sell.  It  would  be 
an  idle  ceremony  for  him  to  go  to  the  land,  or 
make  an  inventory  of  it,  or  do  any  other  act  of 
the  like  nature.  The  judgment  binds  the  land, 
which  is  already  in  the  custody  of  the  law  be- 
fore the  execution  issues.  The  execution 
comes  as  a  power  to  enable  the  creditor  to  reap 
the  fruits  of  the  seizure  already  made. 

After  lands  were  subjected  to  sale  on  execu- 
tion, and  before  the  judgment  was  made  a  lien, 
see,  per  Chancellor  Lansing  in  Catlin  v.  Jack- 
son, 8  Johns.,  546,  the  sale  of  lands  and  of 
goods  on  execution  stood  substantially  upon 
the  same  footing,  and  a  levy  or  seizure  was 
necessary  in  the  one  case  as  well  as  in  the  oth- 
er. But  when  the  judgment  was  afterwards 
made  a  lien  on  the  land,  there  was  no  longer 
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.any  reason  for  requiring  a  levy  before  the  sher- 
iff proceeded  to  advertise  and  sell.  The  seiz- 
ure was  already -made  when  the  execution 
231*]  came  to  his  hands.  *Lawyers  and 
judges  have  still  continued  to  speak  of  the 
supposed  necessity  of  a  levy  upon  land,  with- 
out adverting  to  the  fact  that  the  reason  for 
the  rule  had  entirely  ceased.  But  as  there  is 
nothing  but  dicta  upon  the  point,  we  feel  our- 
selves at  liberty  to  say,  that  since  the  judgment 
lias  been  made  a  lien  upon  the  land,  no  formal 
levy  or  seizure  by  virtue  of  the  execution  is 
necessary. 

The  objection  that  a  new  execution  should 
have  been  issued  is  not  well  founded.  Where 
the  execution  of  a  writ  of  fieri  facias  has  been 
commenced  before  the  return  day  has  passed, 
it  may  be  completed  by  a  sale  of  the  property 
afterwards;  and  the  second  sale  was  well  made 
without  issuing  a  new  writ.  The  old  one  was 
not  rendered  void  by  the  first  sale.  As  to  the 
balance  remaining  due  on  the  judgment,  the 
writ  still  remained  in  full  force.  It  is  true, 
that  between  the  time  of  the  first  sale  and  the 
redemption,  the  execution  could  not  be  used 
for  the  purpose  of  reselling  the  same  land  ; 
but  the  moment  the  redemption  was  made, 
the  execution  was  restored  to  all  its  original 
"vigor. 

When  the  sheriff  has  commenced  the  execu- 
tion of  a  writ  of  fieri  facias  before  he  goes  out 
of  office,  he  may  complete  it  afterwards;  and 
so  it  is  in  relation  to  most  final  process.  This 
Tule  of  the  common  law  has  now  been  carried 
into  a  statute.  2  R.  S.,  439,  sec.  71.  I  see 
nothing  in  this  case  to  take  it  out  of  the  oper 
ation  of  the  general  rule.  The  sale  was  well 
made  by  the  old  sheriff,  although  his  term  of 
office  had  expired. 

New  trial  denied. 

Same  Case-2  Hill,  566. 

Equity  of  redemption— Sheriffs'  sale  of.  Cited  in — 
1  Sandf.  Ch.,  411;  1  N.  Y.,  32. 

Levy  <>n  real  estate— Manner  and  time  of  making. 

Reviewed-37  Cal.,  142. 

Cited  In— 54  N.  Y.,  598 ;  2  Hun,  56 ;  18  Hun,  465 ;  26 
Hun,  359:  4  T.  &  C.,  284;  37  Cal.,  132;  41  N.  J.  L.,  122 ; 
13  Ark.,  554;  58  Am.  Dec.,  346. 

Lien  —  Foreclosure  and  sale  —  Redemption.  Ex- 
plained—3  Barb.,  72. 

Cited  in-1  Barb.,  388;  4  Barb..  126;  2  Abb.  N.  C.,  167; 
54  I  ml.,  536.  » 

Also  cited  in— 40  Wis.,  486;  33  Mich.,  424. 
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*WILLIS  v.  GREEN. 


Note  Payable  to  Order  of  Two  Persons,  Not  Part- 
ners— Indorsement  —  Notice  of  Non  Payment 


Must  Be  Given  to  Each — Liability  of  Survivor 
— Evidence. 

Where  two  persons,  not  partners,  indorse  a  note 
payable  to  their  order,  they  cannot  be  made  liable 
unless  notice  of  non-payment  be  given  to  each ; 
though  otherwise,  if  they  be  partners. 

If  one  of  such  indorsers  die  before  the  note  falls 
due,  no  recovery  can  be  had  against  the  survivor 
without  showing  that  the  estate  of  his  co-indorser 
was  duly  charged  with  notice.  Semble;  per  Nelson, 
Ch.J. 

But  where  it  appeared  that,  after  the  note  fell 
due,  the  surviving  indorser  took  from  the  maker  a 
bond  and  warrant  of  attorney  to  secure  the  pay- 
ment of  the  note,  and  that  he  had  collected  thereon 
nearly  the  amount ;  held,  an  admission  by  him  that 
the  proper  steps  had  been  taken  to  charge  both  in- 
doreers. 

In  order  to  charge  the  indorser  of  a  note  made  by 
two  or  more  persons,  not  partners,  a  demand  must 
be  made  of  both  makers.  Per  Nelson,  Ch.  J. 

Citations— 10  Wend..  516 ;  Doug.,  653,  n.,  654 ;  Chit. 
Bills,  66,  67,  254,  ed.  1840 ;  1  Conn.,  367 ;  2  Cai..  121 ;  17 
Johns.,  25 ;  23  Wend.,  379 ;  1  Barn.  &  C.,  193 ;  5  Hill., 
236. 

A  SSUMPSIT,  tried  at  the  Herkimer  Circuit, 
n.  in  September,  1834,  before  Denio,  C. 
Judge.  The  action  was  by  John  R.  Willis 
against  Lester  Green,  on  a  promissory  note  in 
these  words:  "By  the  first  of  January  next,  I 
promise  to  pay  John  R.  Willis,  to  the  order  of 
Smith  Johnson  and  Lester  Green,  at  the  Bank 
of  Utica,  in  the  Village  of  Utica,  four  hundred 
and  seventy-four  dollars  and  ten  cents,  for 
value  rec'd.  Little  Falls,  August  29th,  1827. 
(Signed)  E.  C.  Pinney."  (Indorsed)  "Smith 
Johnson.  Lester  Green."  The  declaration 
described  the  note  as  payable  to  the  plaintiff, 
and  averred,  among  other  things,  that  it  was 
indorsed  to  him  by  Johnson  and  Green,  where- 
by they  ordered  the  contents  to  be  paid,  etc.; 
concluding  with  the  usual  promise  to  pay.  On 
the  trial,  the  making  and  indorsement  of  the 
note  were  proved.  It  was  also  shown  that 
the  note  was  duly  protested  for  non  payment 
on  the  4th  of  January,  1828,  and  that  on  the 
same  day  notice  of  non-payment  was  sent  by 
mail  to  each  of  the  indorsers,  directed  to  Little 
Falls.  It  further  appeared  that,  when  the  note 
was  given,  Johnson  resided  in  the  Town  of 
Salisbury,  Herkimer  Co.,  about  eight  miles 
from  Little  Falls,  where  he  remained  until  the 
time  of  his  death,  which  took  place  on  the  27th 
of  December,  1827,  a  few  days  before  the  note 
fell  due.  There  was  a  postoffice  in  Salisbury 
about  one  mile  and  a  half  from  Johnson's  resi- 
dence. *Green  resided  at  Little  Falls.  [*233 
Johnson  died  intestate  and  insolvent,  and  no 
letters  of  administration  were  granted  till  after 
the  note  fell  due.  The  note  was  put  into  the 


NOTE.— Negotial>lc  paper— Notice  of  non-payment 
— Death  of  party  entitled  to  notice— To  whom  notice 
to  he  sent.  In  connection  with  the  above  case  of 
Willis  v.  Green,  see  Cayujra  Co.  Bank  v.  Bennett, 
pout,  yn&i  Stewart  v.  Eden,  2  Cai.,  121;  Beale  v. 
Pock.  12  Barb.,  245 ;  Merchants'  Bank  v.  Birch,  17 
Johns.,  25;  Mass.  Bank  v.  Oliver.lOCush.,  557:  Good- 
now  v.  Warren,  122  Mass..  79;  Muthewson  v.  Stafford 
Hunk.  45  N.  H.,  104:  Weaver  v.  Penn.  27  La.  Ann., 
129;  Lindcrman  v.  Oufldin,  34  Pa.  St..  54;  Smalley  v. 
Wright,  40  N.  J.  L..  471;  Carolina  N.  B..  v.  Wallace, 
13  3.  C..  347 ;  Maspero  v.  Pedesclaux.  22  La.  Ann., 
227 :  2  Dan.  Neg.  lusts,  sec.  1000. 

Due  d iUgtnf*—  What  amount*  tn.  See  Stewart  v. 
Eden.  2  Cal..  121.  note;  Allen  v.  Suydam.  20  Wend., 
321,  n-,ti .  and  notes  cited. 

Notice  tr>  Joint  imlorsers  or  makers,  who  arc  not 
partners,  must  be  jfiven  to  each  of  them.  See  Cay- 
uffn  Co.  Bank  v.  Hunt,  2  Hill,  635.  note.  See.  also. 
Gates  v.  Beecher,  80  N.  Y..  523:  Britt  v.  Law-son.  15 
Hun,  123;  Bank  of  Chenaniro  v.  Ku.it.  4  Cow.,  126; 
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Bealls  v.  Peck,  12  Barb..  245 ;  Hubbard  v.  Matthews. 
54  N.  Y.,  50;  Blake  v.  McMillan.  22  Iowa/258;  33  Iowa, 
150 :  Union  Bank  v.  Green.  8  Met.,  504 ;  Arnold  v. 
Dresser,  8  Allen,  4a5 ;  Bunk  of  U.  8.,  v.  Bierne,  1 
Gratt..  234 ;  Shepard  v.  Hawley,  1  Conn.,  368 :  Peo- 
ples' Bank  v.  Keech,  26  Md..  521 ;  Boyd  v.  Orton,  16 
WIs..  495 :  Miser  v.  Trooniger.  7  Ohio  St..  238 ;  Dab- 
nuy  v.  Stidjrer.  4  Sim-dcs  &  M.,749;  State  Hank  v. 
Slaughter,  •  Blackf..  133;  Say  re  v.  Frlck,  7  Watts  & 
8..  383.  But  see  Dodge  v.  Bunk  of  Ky.,  2  A.  K. Marsh. 
510:  Hitfgins  v.  Morrison.  4  Dana,  100. 

See,  generally.  Dan.  Neg.  I nsts.,  sees.  455, 594, 999  a . 

In  case*  ») 'partnership,  notice  to  one  partner  in  no- 
tice to  alt.  Erwin  v.  Downs.  15  N.  Y..  575;  Gnwan  v. 
.1  >irks<  m.  20  Johns..  176  ;  Hubhard  v.  Matthews.  54  N. 
Y..  50 ;  People's  Bank  v.  Keech,  2«  Md.,  521 ;  Brunch 
of  State  Bank  v.  Me  Learn,  26  Iowa,  :W»i;  Shed  v. 
Brett.  1  Pick..  401 ;  Fourth  Nat.  Bank  v.  Hfiischen. 
52  Mo..  207  :  Coster  v.  Thomason,  19  Aln..  717 ;  Dan. 
Nog.  lasts.,  sees.  5U2,  99U. 
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hands  of  an  attorney  for  collection  and,  before 
commencing  a  suit,  Pinney  and  Green  were 
called  on  for  payment;  whereupon  they  went 
to  the  attorney's  office,  and  Pinney  executed  to 
Green  a  bond  and  warrant  of  attorney  for  the 
purpose  of  securing  payment  of  the  note  in 
question  and  other  demands  which  Green  held 
against  Pinney,  amounting  in  the  aggregate  to 
about  $770.  Judgment  was  entered  on  the 
bond  and  warrant,  and  $601. 68  collected  there- 
on by  the  sheriff  and  paid  over  to  Green  in 
July,  1828. 

The  defendant's  counsel  objected  that  the 
plaintiff  was  not  entitled  to  recover,  on  the 
ground  "that  the  proofs  did  not  sustain  the 
promises  laid  in  the  declaration;  that  the  parol 
promises  proved,  if  any,  were  void  by  the  Stat- 
ute of  Frauds;  and  that  the  note  was  not  such 
a  one  as  would  authorize  a  recovery  against  the 
defendant  tinder  the  proof." 

By  consent  of  the  counsel  for  both  parties, 
the  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $700.78.  subject  to  the  opinion  of 
this  court  on  a  case,  with  liberty  to  either  party 
to  turn  the  same  into  a  bill  of  exceptions  or 
special  verdict. 

Mr.  C.  P.  Kirkland,  for  plaintiff. 

Mr.  J.  A.  Spencer,  for  defendant. 

By  the  Court,  Nelson,  Gh.  J.  It  has  already 
been  decided  in  this  case  that  the  suit  was 
properly  brought  in  the  name  of  the  plaintiff, 
as  Johnson  and  Green  were  the  payees  of  the 
note,  and  the  legal  title  properly  derivable 
through  them  by  the  indorsement.  Willis  v. 
Green,  10  Wend.,  516. 

If  notice  of  protest  be  material  to  charge 
Green  as  co-payee  and  indorser,  it  is  equally 
important  that  it  should  be  brought  home  to 
Johnson  before  either  can  be  made  liable. 
They  were  not  partners  and,  therefore,  notice 
to  one  will  not  answer.  It  was  once  supposed, 
in  a  like  case,  that  the  indorsers  were  partners 
234*]  *quoad  the  particular  transaction ;  Car- 
rick  v.  Vickery,  2  Doug. ,  653,  n. ;  but  that  doc- 
trine was  repudiated  when  the  case  afterwards 
came  on  for  trial  before  Ld.  Mansfield.  Id., 
654.  It  has  ever  since  been  the  settled  com- 
mercial rule  that  co-payees,  not  partners,  must 
each  indorse  in  order  to  negotiate  the  paper. 
Chit.  Bills,  66,  67;  254,  ed.  of  1840.  It  would 
seem  consistently  if  not  necessarily  to  follow 
from  this  doctrine,  that  their  interests,  though 
joint  as  to  the  remedies  against  them  on  the 
paper,  are  so  far  distinct  and  separate  as  it 
respects  each  other,  that  notice  of  the  default 
of  the  maker  should  be  given  to  both.  In  the 
ordinary  case  of  a  partnership  the  interest  is 
not  only  joint,  but  each  member  is  a  general 
agent  of  the  concern;  and  hence  notice  to  one 
is  notice  to  all.  But  here  no  such  agency  ex- 
ists, as  is  sufficiently  shown  from  the  fact  that 
each  party  must  act  for  himself  in  the  nego- 
tiation of  the  note. 

I  do  not  see  but  the  case  of  joint  indorsers, 
not  partners,  stands  on  the  same  footing  as  that 
of  joint  makers  of  a  note  who  are  not  partners; 
and  in  respect  to  them  it  is  settled  that  pre 
sentment  must  be  made  to  each,  in  order  to 
charge  the  indorser.  The  argument  is  about  as 
strong  both  upon  reason  and  analogy  in  favor 
of  giving  effect  to  a  demand  upon  one  of  the 
co-makers,  as  it  is  in  favor  of  giving  effect  to  a 
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notice  to  one  of  the  co-indorsers.  The  question 
has  been  very  fully  and  satisfactorily  examined 
by  the  Supreme  Court  of  Errors  in  Conn.,  and 
a  decision  made  in  conformity  with  these 
views.  Shepherd  v.  Hawley,  1  Conn.,  367. 

The  plaintiff  failed  to  show  that  the  estate 
of  Johnson  had  been  charged  by  notice  of  non- 
payment. If  the  notice  relied  on  for  that  pur- 
pose had  been  sent  to  the  proper  place,  no- 
doubt  it  would  have  been  sufficient,  under  the 
circumstances  of  this  case,  though  directed  to 
Johnson  after  his  death.  Stewart  v.  Eden,  2: 
Cai.,  121;  Merchant's  Bk.  v.  Birch,  17  Johns., 
25.  (See  Cayuga  Co.  Bk.  v.  Bennett,  pout,  p. 
236.)  But  the  notice  was  sent  to  Little  Falls, 
instead  of  Salisbury  where  Johnson  resided; 
and  if  there  were  nothing  *else  in  the  [*235 
case,  I  think  the  failure  to  charge  the  estate 
by  due  notice,  would  operate  a  discharge  of 
both  indorsers.  It  clearly  would  if  botlrwere 
living,  as  a  joint  action  could  not,  in  such  case, 
be  sustained  upon  the  note.  And  although  the 
remedy  at  law  survives  against  Green  alone, 
yet  as  he  is  entitled  to  contribution  from  the 
estate  of  his  co-indorser,  it  seems  to  me  equally 
obligatory  upon  the  holder  to  prove  that  both 
were  charged,  or  rather  that  the  estate  of  the 
deceased  was  charged,  so  as  to  secure  the  rem- 
edy over.  Otherwise,  the  whole  debt  would 
fall  upon  the  survivor.  The  question,  howev- 
er, is  not  without  its  difficulties,  and  it  is  un- 
necessary now  to  decide  it. 

I  think  enough  was  shown,  within  the  doc- 
trine of  the  case  of  Tebbets  v.  Dowd,  23  Wend., 
379,  to  establish  the  fact,  as  against  the  defend- 
ant, that  all  the  necessary  steps  had  been  taken 
by  the  holder  to  charge  both  indorsers.  After 
the  note  fell  due  and  had  been  placed  in  the 
hands  of  an  attorney  for  collection,  on  being- 
called  upon  for  payment,  the  maker  gave  Green 
security  for  his  liability  upon  this  very  note, 
and  he  has  since  collected  a  part  of  the  money 
thus  secured  to  be  paid,  thereby  fully  admit- 
ting his  liability  and,  consequently,  that  the 
proper  steps  had  been  taken  to  charge  him  as 
indorser.  The  moneys  received  by  Green  may 
not  be  quite  sufficient  to  cover  the  whole 
amount  of  the  note  in  question  and  the  other 
liabilities  for  which  security  was  taken;  but 
unless  he  was  duly  charged,  why  take  securi- 
ty at  all  as  respects  the  note,  and  follow  it  up 
by  receiving  a  considerable  sum  applicable  to- 
il? The  money  realized  upon  the  security  falls 
short  only  some  $170  of  covering  the  whole 
amount  of  the  liabilities  for  which  it  was  given, 
including  the  note.  The  case  of  Ounson  v. 
Metz,  1  Barn.  &  C.,  193,  is  a  strong  authority 
upon  this  point.  That  was  a  suit  by  the  in- 
dorsee against  the  drawer  of  a  bill  of  exchange. 
No  notice  of  dishonor  was  proved,  but,  to  sup- 
ply the  defect,  the  plaintiff  proved  that,  after 
the  bill  fell  due,  the  drawer  entered  into  an 
agreement  with  one  Kinnear,  a  prior  indorsee, 
by  which,  after  reciting  that  the  drawer  had 
indorsed  and  drawn  various  bills  of  exchange 
(one  of  them  being  the  bill  in  question)  which 
were  then  overdue,  and  which  were  or  ought 
to  be  in  the  hands  *of  Kinnear,  it  was  [*236 
agreed  by  the  latter  that  he  would  receive  the 
moneys  due  upon  said  bills  in  weekly  install- 
ments, etc.  Abbott,  Ch.  J.,  held  that  the  re- 
cital in  the  agreement  was  an  acknowledgment 
by  the  defendant  that  he  was  in  such  a  silua- 
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tion  as  to  be  liable  to  pay  the  bill  and,  conse- 
quently, that  he  had  received  notice  of  dishon- 
or. This  decision  was  afterwards  confirmed 
by  the  K.  B.  In  the  case  in  hand  the  defend- 
ant admitted  his  liability,  took  security  from 
the  maker  to  indemnify  him,  and  has  actually 
realized  thereon  most  of  the  money  which  he 
now  refuses  to  apply. 
Judgment  for  the  plaintiff . 

Cited  in— 1  N.  Y.,  418 ;  2  N1.  Y.,  514 :  51  Am.  Dec., 
321:  54N.Y.,  50;  13  Am.  Rep.,  566 ;  60  N.  Y.,  523;  19 
Am.  Rep.,  218 ;  6  Barb.,  303 ;  12  Barb.,  251 ;  42  Barb., 
650 ;  7  Leg.  Obs.,  116 ;  41  Am.  Dec.,  548  (8  Met.,  512). 


THE  CAYUGA  COUNTY  BANK 

v. 
BENNETT  ET  AL.,  Executors,  etc. 

Negotiable  Paper — Death  of  Indorser — Notice 
Should  Be  Sent  to  Personal  Representatives — 
How — Evidence — Promise  to  Pay  by  Part  of 
the  Executors. 

Where  the  holder  of  a  note  was  apprised  before  it 
fell  due  that  one  of  the  indorsers  was  dead,  that  his 
will  had  been  duly  proved,  and  that  it  was  at  the 
surrogate's  office  in  the  village  where  the  holder 
resided :  held,  that  notice  of  non-payment  sent  by 
mail,  directed  to  the  deceased  indorser  instead  of 
his  personal  representatives,  was  not  sufficient  to 
charge  his  estate. 

Otherwise,  had  the  notice  reached  the  personal 
representatives  of  the  indorser  within  the  time 
which  would  have  ordinarily  elapsed  if  directed  to 
them.  Per  Cowen,  J". 

In  an  action  against  three  executors,  brought  to 
charge  them  as  such  on  a  note  indorsed  by  their  tes- 
tator which  fell  due  after  his  decease.it  appeared  by 
the  plaintiffs'  evidence  that  the  notice  of  non-pay- 
ment intended  for  the  estate  was  not  properly 
served,  but  that  two  of  the  executors  had  subse- 
quently promised  to  pay;  held,  that  the  promise 
formed  no  ground  for  presuming  a  regular  notice. 

So,  nemhle.  even  had  there  been  no  proof  of  the 
irregularity  of  the  notice ;  for  a  promise  by  two  out 
of  tnree  executors  is  not  receivable  in  such  case  to 
affect  the  estate.  Per  Cowen,  J. 

Quaere,  whether  the  admission  of  one  of  several 
executors  is  sufficient  to  take  a  demand  held  against 
the  estate  out  of  the  Statute  of  Limitations. 

Where  the  indorser  of  a  note  resides  in  the  same 
village  with  the  holder,  service  of  notice  of  non- 
payment through  the  postoffice  is  irregular. 

Whether  notice  of  non-payment  given  to  one  of 
several  executors  is  sufficient  as  against  all,  qucere. 

Citations— 2  Cai.,  121;  17  Johns.,  25  :  23  Wend.,  397 : 
4  Cow.,  493 :  5  Wend.,  558,  561 ;  14  Wend.,  90,  97,  98 ;  7 
Conn.,  172 ;  12  Wheat..  565 ;  1  Russ.  &  M.,  347 ;  16  Mass., 
429;  2  Const.  Rep..  S.  C.,  767  ;  21  Pick.,  243,  245 :  1 
Pick.,  192 ;  5  Pick.,  931 ;  4  Mon.,  38-38 ;  2  Barn.  &  C..  23; 
Kyan  &  M.  N.  P.,  416 ;  2  Hill,  587 ;  4  Hill,  129 ;  5  Hill, 
232,234. 

ERROR  to  the  Cayuga  C.  P.  The  action  in 
the  court  below  was  by  the  Cayuga  County 
237*]  *Bank  against  H.  Bennett,  F.  Bennett 
and  C.  B.  Hotchkiss,  executors,  etc.,  of  A.  P. 
Bennett  deceased,  on  a  promissory  note  for 
$2.000,  made  by  R.  Muir,  dated  May  25.  1840. 
and  payable  to  the  order  of  A.  D.  Leonard  and 


NOTE.— Negotialtle  paper— Notice  of  non-payment 
—  When  tit  he  pemonwand  when  hy  mail— When  par- 
t\t»  are  regarded  as  living  in  the.  same  pJafe—ConJUd 
<tf  a ni li< >r n a.  See  Ransom  v.  Mack,  2  Hill,  587,  note ; 
Smcdcs  v.  Bank  of  Utlcu,  20  Johns.,  372,  note.  See, 
also,  Sholdon  v.  Bcnham,  4  Hill,  129;  Whiting  v. 
Hurt.  3  N.  Y.  Leg.  Oba.,  33. 

Death  u/parfj/  entitled  to  notice— T<>  whom  notice  to 
}>e  *ent.  See  Willis  v.  Bennett,  antf,  232,  note. 

Due  diligence— What  amounts  to.  See  Stewqrt  v. 
Eden.  2  Cai.,  121,  note  ;  Allun  v.  Suydam,  20  Wend., 
321,  ii'itr  and  note*  cited. 
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B.  Hotchkiss,  three  months  after  date,  at 
the  plaintiffs'  Bank.  The  note  was  indorsed  by 
;he  payees  and  by  the  defendants'  testator. 
The  defense  was,  that  the  estate  of  A.  P.  Ben- 
nett had  not  been  charged  by  due  notice  of  non- 
payment. The  maker  of  the  note  and  Hotch- 
kiss, one  of  the  indorsers, resided  in  the  Village 
of  Auburn,  where  the  plaintiffs'  banking  house 
was  situated.  The  defendants'  testator  lived  in 
the  Town  of  Owasco,  about  two  miles  from 
Auburn,  but  was  in  the  habit  of  receiving  his 
letters  from  the  Auburn  postoffice,  the  one  in 
Owasco  being  some  six  or  seven  miles  from  his 
residence.  He  died  June  12,  1840,  and  on  the 
16th  of  the  same  month  the  defendants  proved 
his  will  and  took  out  letters  testamentary.  On 
or  before  the  last  day  of  grace,  the  plaintiffs' 
cashier  had  notice  of  the  death  of  A.  P.  Ben- 
nett, that  his  will  had  been  proved,  and  that  it 
was  then  in  the  surrogate's  office  et  Auburn 
where  the  cashier  resided.  Notices  of  non  pay- 
ment were  put  into  the  Auburn  postoffice  for 
each  of  the  indorsers.  The  one  for  Hotchkiss 
was  directed  to  him  at  Auburn.  Two  others 
were  directed  to  "A.  P.  Bennett,"  one  at  Au- 
burn, and  the  other  at  Owasco.  The  notices 
were  thus  sent  by  direction  of  the  plaintiffs' 
cashier,  and  one  was  seen  sometime  afterward 
in  the  hands  of  F.  Bennett,  one  of  the  defend- 
ants ;  but  it  did  not  appear  that  the  other  de- 
fendants ever  saw  or  heard  of  the  notices. 
After  the  note  had  been  placed  in  the  hands 
of  an  attorney  for  collection,  H.  Bennett  and 
Hotchkiss  promised  to  pay  it,  and  requested 
time  to  raise  the  money  for  that  purpose.  The 
interest  on  the  note  up  to  August  28,  1841,  was 
indorsed  as  paid  in  full,  and  there  was  slight 
evidence  that  H.  Bennett  had, as  executor, paid 
part  of  it.  F.  Bennett  was  in  no  way  privy  to 
these  acts  of  the  other  defendants  ;  nor  did  it 
appear  that  he  knew  of  them. 

The  court  below  charged  the  jury  that  there 
had  been  a  want  of  diligence  on  the  part  of  the 
plaintiffs  in  omitting  to  ascertain  *the  [*238 
names  of  the  executors  of  A.  P.  Bennett  by  an 
examination  of  his  will,  so  that  notice  of  non- 
payment might  be  sent  to  such  executors;  that 
the  notice  directed  to  A.  P.  Bennett  was  not 
operative  as  to  the  defendants  from  the  day  it 
was  placed  in  the  postoffice,  but  only  from  the 
time  of  its  coming  to  their  knowledge;  that 
the  fact  of  its  reaching  the  hands  of  F.  Bennett 
by  accident,  sometime  after  the  note  fell  due, 
was  not  sufficient  to  charge  the  estate;  and 
that,  inasmuch  as  Hotchkiss  and  H.  Bennett 
had  no  knowledge  of  any  notice  having  been 
given,  and  no  agreement  to  pay  had  ever  been 
made  by  F.  Bennett,  the  promise  of  the  former 
was  made  in  ignorance  of  their  legal  rights  and 
liabilities,  and  could  not  affect  the  interests  of 
the  heirs  and  legatees  of  the  testator. 

The  plaintiffs  counsel  except  ed  to  the  charge. 
The  jury  rendered  a  verdict  in  favor  of  the  3e- 
fendants  and, after  judgment.the  plaintiffs  sued 
out  a  writ  of  error. 

Mr.  J.  Porter,  for  plaintiffs  in  error. 

Mr.  P.  Bronson,  for  defendants  in  error. 

By  the  Court,  Cowen,  J.  This  case  was,  I 
think,  properly  distinguished  by  the  court  be- 
low from  the  two  cases  relied  upon  by  the  coun- 
sel for  the  plaintiffs  in  error.  Stetrartv.  Eden, 
2  Cai.,  121;  Merchants'  Bk.  v.  Birch,  17  Johns  , 
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35.  In  the  first  of  those  cases  it  was  not  known 
to  the  holders  that  the  indorser  had  made  a 
will;  in  the  second  it  was  not  even  known  to 
them  that  he  was  dead.  (See,  per  Nelson,  Ch. 
J.,  in  Witti*  v.  Green,  ante  p.  234.)  Here.on  the 
contrary,  the  plaintiffs  not  only  had  notice  of 
his  death,  but  that  he  had  made  a  will  which 
was  on  record  in  the  very  village  where  the 
Bank  was,  and  where  the  cashier  to  whom  the 
notice  was  given  resided.  The  notice,  too,  was 
communicated  under  circumstances  incompat- 
ible with  the  supposition  that  he  could  have 
forgotten  it  without  gross  inattention,  if  the 
239*]  witness  who  informed  *him  is  to  be  be- 
lieved, as  he  must  be,  for  he  was  called  by  the 
plaintiffs.  Notice  of  a  will,  and  that  it  had  been 
proved,  was  entirely  equivalent  to  direct  in- 
formation that  the  estate  was  duly  represented 
either  by  executors  or  by  an  administrator  cum 
testamento  annexe.  Without  one  or  the  other, 
the  will  could  not  have  been  proved,  unless 
there  had  been  a  very  strange  departure  from 
the  ordinary  course.  I  think  that,  under  these 
circumstances,  the  omission  to  inquire  and 
give  direct  notice  to  the  executors  was  inex- 
cusable. 

It  follows,  that  service  of  the  notice  by  put- 
ting it  in  the  postoffice, directed  to  the  deceased, 
was,  of  itself,  bad  service. 

It  then  behooved  the  plaintiffs  to  show  that 
the  defect  was  cured.  That  might  have  been 
done  by  proving  that  the  notice  reached  or 
came  to  the  knowledge  of  the  executors  within 
the  time  which  would  have  ordinarily  elapsed 
had  the  notice  been  addressed  to  them.  But 
there  was  no  proof  that  either  of  them  had  any 
intimation  of  the  notice  having  been  sent  till 
after  that  time. 

If  the  acts  of  obtaining  time  and  promising 
payment  by  two  of  the  executors  had  stood 
alone,  the  question  would  have  arisen  whether 
that  was  not  primafade  evidence  of  the  notice 
being  regular.  So  of  the  part  payment  by  one 
of  them.  But  the  plaintiffs  had  themselves 
shown  a  defective  notice.  This  left  no  room 
for  the  presumption.  Tebbets  v.  Dowd,23  Wend. , 
397.  (See,  Willis  v.  Green,  ante,  p.  232.) 

This  renders  it  unnecessary  to  inquire  whether 
the  acts  and  admissions  or  the  two  executors 
were  receivable  to  affect  all  three.  That  they 
were  not  was,  however,  I  think,  virtually  de- 
cided in  Hammon  v.  Huntley,  4  Cow.,  493,  ap- 
proved in  Foriiyth  v.  Ganson,  5  Wend.,  558, 
561,  and  M'Intire  v.  Morris,  14  Id.,  90,  97,  98. 
The  first  case  was  the  admission  of  a  balance 
by  two  executors  out  of  three  and,  in  the 
second,  one  out  of  several  administrators  had 
admitted  the  whole  case.  In  both  the  admis- 
sions were  excluded  as  incompetent.  It  is  said 
24O*]  *in  Hammon  v.  Huntley,  that  an  admis- 
sion by  one  will  take  the  case  put  of  the  Stat- 
ute of  Limitations;  and  the  waiver  of  a  regular 
notice  is  now  likened  to  that  in  principle.  The 
remark  in  Hammon  v.  Huntley  was  obiter,  and 
the  right  of  an  executor  to  do  even  thus  much 
is  not,  perhaps,  to  be  taken  for  granted.  The 
contrary  was  held  in  Peckv.  Botsford,  7  Conn., 
172,  after  a  good  deal  of  consideration.  In- 
deed, it  was  denied  that  the  admission  of  all 
the  personal  representatives  could  take  the  case 
out  of  the  statute,  and  Thompson  v.  Peter,  12 
Wh.,  565,  which  held  this,  was  cited  with  ap 
probation.  In  Shewen  v.  Vanderhorst,  1  Russ. 
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&  M.,  347,  it  was  held,  that  on  a  bill  to  account 
though  the  executor  refused  to  object  the 
statute  in  the  master's  office,  the  legatee  might 
do  it.  The  contrary  of  these  cases  was  held  in 
Emerson  v.  Thompson,  16  Mass.,  429.  The  case 
of  Hord  v.  Lee,  4  Mon.,  36-38,  decided  that  the 
admission  of  one  administrator  would  take 
away  the  statute  as  to  both.  Very  strong  rea- 
sons are  there  given  for  receiving  his  admis- 
sions of  an  original  debt,  while  in  Ciples  v.  Al- 
exander, 2  Const. Rep. 8. C., 767,  it  is  denied  that 
the  admission  of  all  can  be  received  for  such  a 
purpose.  In  Faunce  v.  Gray,  21  Pick.,  243, 
245,  it  is,  however,  broadly  laid  down,  that 
"  The  confessions  of  executors  and  adminis- 
trators are  competent  evidence  against  them- 
selves in  any  suit  by  or  against  them  in  their 
representative  character.  And  see,  Atkins  v. 
Sanger,  1  Pick.,  192,  and  Hill  v.  Buckmimter,  5 
Id.,  391.  The  American  cases,  so  far  as  I  have 
searched,  thus  leave  the  question  very  much 
vexed;  and  the  reasoning  of  Mills,  J.,  in  the  case 
cited  from  4  Monroe,  seems  to  raise  a  serious 
doubt  whether  denying  the  power  of  personal 
representatives,  or  any  one  of  several,  to  admit 
or  to  act  in  respect  to  any  matter  which  con- 
cerns the  estate.be  not  equivalent  to  saying  that 
they  are  mere  naked  agents.  They  are,  clearly, 
a  good  deal  more.  It  has  been  often  held  that 
they  are  trustees  with  more  than  the  ordinary 
powers  incident  to  that  character;  for  one  may 
sell  or  convert  the  whole  estate  without  the 
consent  of  the  other.  The  English  cases,  as 
far  as  they  have  spoken,  appear  to  be  against 
receiving  the  admission  of  one  executor  to  af- 
fect the  others,  even  so  far  as  *to  take  [*24 1 
the  case  out  of  the  statute.  In  Atkins  v.  Tred- 
gold,  2  Barn.  &  C.,  23,  Holroyd,  J.,  said  there 
must  be  a  joint  promise  by  the  defendants  as 
executors;  and  in  Tuttock  v.  Dunn,  Ry.  &  M., 
N.P.,  416,  Abbott,  Ch.  J.,  nonsuited  the  plaint- 
iff, though  two  out  of  three  had  admitted  the 
debt  within  six  years,  and  one  of  the  two  had 
expressly  promised  to  pay  it.  He  said  that,  to 
take  a  case  out  of  the  statute,  there  must  be  a 
joint  promise  by  all  the  executors.  Even  if 
the  acts  and  admissions  of  the  two  executors 
would  be  available  in  the  case  before  us,  sup- 
posing them  to  be  the  only  defendants,  and  ad- 
mitting the  dictum  in  my  reports  to  be  sound, 
yet  I  suspect  we  should  hardly  be  warranted, 
on  the  balance  of  authority,  in  extending  it  to 
acts  or  confessions  for  any  purpose  other  than 
to  take  the  case  out  of  the  Statute  of  Limita- 
tions. 

The  point  is  made  that  notice  to  one  executor 
is  sufficient  as  to  all.  But  it  seems  to  have  been 
taken  for  granted  on  the  trial  that  no  strictly 
regular  notice  was  given  to  either  of  the  exec- 
utors. Neither  of  the  notices  addressed  to  the 
testator  appears  to  have  come  to  the  knowledge 
of  any  one  of  the  executors  in  due  time.  The 
notice  to  Hotchkiss,  the  indorser.who  was  also 
one  of  the  executors,  if  served  so  as  to  charge 
him  personally,  would  have  raised  the  ques- 
tion. But  the  notice  to  him  was  irregular. 
Though  he  resided  in  Auburn,  instead  of  send- 
ing the  notice  to  his  dwelling-house  or  place  of 
business,  it  was  put  into  the  postoffice.  Where 
the  indorser  resides  in  the  same  village  or  town 
as  the  holder,  service  through  the  postoffice  is 
irregular.  Ransom  v.  Mack,  2  Hill,  587.  (S.  P. 
Sheldon  v.  Benham,  4  Hill,  129.) 
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On  the  whole,  I  am  of  opinion  that  the  judg- 
ment should  be  affirmed. 
Judgment  affirmed. 

Stat.  of  Lim.— Admission  of  debt,  by  one  of  several 
executors.  Cited  in-3  Sandf .  Ch.,  99  :  22  Barb.,  79 ;  36 
N.J.  L.,  45:  13  Am.  Rep.,  418. 

Not  evidence  against  heir  or  co-executor.  Cited  in— 
79  N.  Y.,  419  ;  17  Hun,  10;  4  Barb.,  535  :  5  Barb.,  407. 

Deceased  maker  or  indorser— Notice  to  representa- 
tives. Cited  in— 122  Mass.,  83 ;  23  Am.  Rep.,  292. 

Notice— Service  by  matt.    Limited— 7  Bos.,  479, 

Cited  in-7  N.  Y.,  271. 
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VAN  VALKENBURGH  AND  LELAND. 

Insolvency— Discharge,  Affects  Existing  Judg- 
ment for  a  Tort — Arrest  of  Debtor,  on  a  Ca. 
Sa. ,  on  Such  Judgment  After  Discharge — False 
Imprisonment — Mitigation  of  Damages — Prac- 
tice. 

An  insolvent  discharge  granted  under  the  Two 
Third  Act,  will  operate  upon  a  previously  existing 
judgment  obtained  against  the  debtor  for  tort. 

The  discharge  extinguishes  the  judgment  as  ef- 
fectually as  if  it  had  been  paid  or  released. 

Where  the  debtor  was  arrested  on  a  ca.  sa.  issued 
upon  such  judgment  after  the  discharge  ;  held,  that 
the  party  at  whose  instance  it  issued,  as  well  as  the 
attorney  who  issued  it,  were  liable  for  false  impris- 
onment; and  this,  whether  they  were  previously  no- 
tified of  the  discharge  or  not. 

The  want  of  notice  of  the  discharge,  however,  is 
available  in  mitigation  of  damages.  Per  Cowen,  J. 

Semble,  that  if  the  discharge  be  void  for  any  of 
the  reasons  specified  in  2  R.  S.,  23,  sec.  35,  this  may  be 
shown  by  way  of  defense.  Per  Cowen,  J. 

An  arrest  in  virtue  of  a  ca.  sa.  issued  upon  a  valid 
judgment  in  tort,  though  made  in  violation  of  a  per- 
sonal privilege  of  the  party,will  not  form  the  ground 
for  an  action  of  false  imprisonment.  Per  Cowen.  J. 

If  one  be  arrested  under  a  ca.  sa.,  founded  on  a 
judgment  which  has  been  paid  or  otherwise  dis- 
charged, he  need  not  obtain  a  rule  setting  aside  the 
process,  in  order  to  maintain  an  action  for  false  im- 
prisonment. 

Otherwise,  where  the  action  is  founded  on  some 
mere  irregularity  in  issuing  the  ca.  sa.  Semble;  per 
Cowen,  J. 

If  a  party  apply  by  motion  to  be  relieved  from  an 
arrest  on  a  ca.  <ta.  because  of  irregularity,  the  court 
may  require  as  a  condirion  that  he  shall  stipulate 
not  to  bring  an  action  for  false  imprisonment.  Per 
Cowen,  J. 

But  where  the  party  is  relieved  because  the  ca.sa. 
issued  upon  a  judgment  previously  paid  or  dis- 
charged, the  court  cannot  impose  terms.  Per  Cow- 
en,  J. 

A  ca.  sa.  issued  on  a  judgment  which  has  been  pre- 
viously paid,  will  protect  the  officer,  but  not  the 
party,  nor  the  attorney  who  issues  it.  Per  Cowen,  J. 

Citations— 19  Wend.,  629:  5  Wend.,  240:  6  Wend., 
367,  :*»;  2  Doug.,  671.674;  9  Wend.,  431;  3  Cai.,  267; 

1  Salk.,  273 :  2  Hill.  566 ;  3  Wils.,  368  ;  11  Wend.,  31 ;  3 
Carr.  &  P..  235:  6  Barn.  &  C..  38  ;  9  Dowl.  &  R.,  44,  46; 

2  T.  R..  172;  3  Hill.  663,  n.;  3  Johns.,  257;  4  Cow.,  49  ; 
7  Cow.,  475 ;  1  Chitty.  134  &  n. 

DEMURRER  to  replication.  The  declara- 
-L'  lion  was  in  trespass  for  false  imprison- 
ment. The  defendants  severally  pleaded,  in 
substance,  that  the  trespass  complained  of  con- 

NOTE.— 1.  Insolrencu— Discharge—  Effect  of. 

A  discharge  affect*  nil  debts,  those  arising  ex  dclicto 
as  well  as  those  arising  ex  contractu.  See  Kip  v. 
Bank  of  N.  Y.,  10  Johns..  63,  note. 

2.  Mini.-t,  i  ini  officer*— How  far  protected  by  proc- 
ess. See  Warner  v.  Shed.  10  Johns.,  138.  note ;  Hava- 
cool  v.  Boughton,  5  Wend..  170.  note;  Parker  v. 
Walrod,  16  Wend..  514.  note ;  Beaty  v.  Perkins.  6 
Wond..  382,  note ;  Chapman  v.  Dyett,  11  Wend..  81. 
note. 
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sisted  in  causing  Deyo  to  be  arrested  under  a 
ca.  sa.  issued  upon  a  judgment  recovered  in 
the  Supreme  Court  by  one  Luther  against  Deyo 
and  others,  in  an  action  of  trover;  that  in  Octo- 
ber,1838,the  defendant  Leland.one  of  the  attor- 
neys of  said  court,  and  attorney  of  record  for 
the  said  Luther,  issued  the  ca.sa.  at  the  special 
instance  and  request  of  Van  Valkenburgh,  he 
then  being  the  assignee  and  owner  of  the  judg- 
ment; and  that  Deyo  was  arrested  *on  [*243 
the  ca.  sa.  in  December,  1838,  by  the  sheriff  of 
Steuben.  Replication  to  each  plea,  that  in 
August,  1837,  Deyo  obtained  a  discharge  from 
all  his  debts  on  the  application  of  two  thirds 
of  his  creditors,  pursuant  to  2  R.  S.,  15,  el  seq., 
and  that  the  defendants  had  notice  of  the  dis- 
charge before  the  ca.  sa. was  issued.  Demurrer 
and  joinder. 

Mr.  Z.  A.  Leland,  for  the  defendants,  in- 
sisted: 1.  That  the  discharge  set  up  "by  the 
plaintiff  did  not  exempt  him  from  arrest,  save 
in  respect  to  such  debts  as  arose  upon  contract. 
2  R.  S.,  23,  sec.  33.  2.  Even  conceding  the 
rule  to  be  otherwise,  still,  the  ca.  sa.  in  question 
having  issued  upon  a  regular  judgment,  nei- 
ther the  attorney  nor  the  party  can  be  made 
liable  in  trespass,  but  only  in  case  for  mali- 
cious misconduct.  Reynolds  v.  Corp,  3  Cai.. 

270,  271;  Patrick  v.  Johnson,  3  Lev. ,403;  Tarl- 
ton  v.  Fisher,  Doug.,  671;  Shirley  v.  Wright.  1 
Salk.,  273;  Martin  v.  Ridge,  Barnes,  206.     3. 
The  replication  should  at  least  show  that  the 
plaintiff,  before  bringing  the  present  action, 
had  caused  the  ca.  sa.  to  be  set  aside  on  mo- 
tion; for  the  court  will  not  determine  upon  the 
validity  of  the  process  in  this  collateral  way. 
Per  Kent,  Ch.  J.,  in  Reynolds  v.  Corp,  3  Cai., 

271.  4.    The  discharge  is  voidable  for  the 
causes  specified  in  2  R.  S.,  23.  sec.  35;  and,  not 
being  matter  of  record  in  the  court  whence  the 
ca.  sa.  issued,  it  cannot  be  treated  as  an  un- 
qualified extinguishment  of  the  judgment  set 
up  in  the  pleas. 

Mr.  R.  Campbell,  Jr.,  contra,  contended 
that  the  discharge  operated  an  extinguishment 
of  all  right  to  proceed  upon  the  judgment  al- 
leged in  the  pleas,  and  that  both  defendants 
were,  therefore,  liable  in  trespass.  He  cited  and 
commented  on  2  R.  S.,  22,  23;  Russell  v.  Pack- 
ard, 9  Wend.,  431;  People  v.  Marine  Court,  3 
Cow. ,866:  Exparte  Thayer,  4  Id.,  66;  Luther 
v.  Deyo,  19  Wend.,  629;  Cowen  &  H.  Notes  to 
Phil.  Ev.,  990,  et*eq.;  Grah.  Pr.,  128,  2d  ed.; 
McOuintyv.  Herrick,  5  Wend.,  240;  fewis  v. 
Palmer,  6  *Id.,  967,  369;  Oriswold  v.  [*244 
Sfdgwick,  1  Id.,  126;  Chapman  v.  Dyett,\\  Id., 
31;  Hunter  v.  Burtis,  10  Id.,  358. 

By  the  Court,  Cowen,  J.  It  was  decided  in 
Luther  v.  Deyo,  19  Wend.,  629,  where  the  ef- 
fect of  this  insolvent  discharge  came  in  ques- 
tion, that  it  operated  not  only  upon  debts  due 
from  Deyo  and  judgments  on  contract,  but 
upon  judgments  obtained  against  him  for 
wrongs;  and,  among  others,  the  very  judg- 
ment under  which  the  defendants  seek  to  jus- 
tify. Deyo  was  accordingly  discharged  from 
custody  on  motion. 

Deyo  then  brought  the  present  suit  against 
the  attorney  and  Luther's  assignee  for  whose 
benefit  the  attorney  issued  the  ca.  sa.  They 
plead  severally  a  justification  under  it,  and  the 
plaintiff  replies  the  discharge.  To  this  repli- 
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cation  the  defendants  demur;  insisting  that, 
inasmuch  as  the  execution  has  never  been  set 
aside  for  irregularity,  though  the  plaintiff  was 
privileged  by  the  discharge  from  arrest,  nei- 
ther the  attorney  nor  party  is  liable  to  an  ac- 
tion for  false  imprisonment. 

The  discharge  was  under  what  is  called  the 
Two  Third  Act;  and  its  effect  was  more  than 
the  creation  of  a  mere  personal  privilege,  the 
violation  of  which  I  admit  will  not  form  the 
ground  for  an  action  of  false  imprisonment. 
The  allegation  of  privilege  supposes  the  debt 
itself  to  exist.  Here  it  was  discharged.  It  had 
ceased  to  exist,  and  in  legal  contemplation  was 
extinguished  as  effectually  as  if  had  been  paid 
or  released  by  the  party  under  hand  and  seal. 
For  issuing  an  execution  and  causing  it  to  be 
executed,  on  a  satisfied  judgment,  an  action  of 
trespass  will  lie,  though  the  fact  be  not  entered 
of  record,  and  though  the  execution  have  not 
been  set  aside  for  irregularity.  The  case  is  the 
same  as  if  an  execution  had  been  issued  with- 
out any  judgment  having  ever  been  recovered. 
Although  the  execution,  being  regular  on  its 
face,  will  protect  the  sheriff,  the  party  and  at- 
torney are  bound  to  know  at  their  peril,  wheth- 
er there  was  a  judgment  to  warrant  it.  McGuin- 
ty  v.  Herrick,  5  Wend..  240;  Lewis  v.  Palmer, 
6  Id.,  367,  369.  The  replication  avers  that  be 
fore  the  imprisonment  complained  of,  the  de- 
245*]  fendants  had  notice  *of  the  discharge. 
This  takes  away  color  of  excuse,  but  can 
scarcely  be  material  to  the  legal  question.  The 
statute  declares  the  debtor  to  be  discharged 
from  his  debt,  and  I  think  imposes  upon  the 
party  and  his  attorney  the  duty  of  noticing  the 
fact  at  their  peril.  Want  of  notice  may  indeed 
depress  the  damages  to  a  mere  nominal  sum; 
but  is  never  allowed  absolutely  to  excuse  a 
trespass.  Tarlion  v.  Fisher,  2  Doug  ,  671,  674, 
per  Ld.  Mansfield,  Ch.  J.  On  the  right  of  sum- 
mary imprisonment,  after  discharge,  this  court 
has  been  very  strict.  It  will  not  receive  affida- 
vits in  answer  to  a  motion  for  the  release  of 
the  debtor,  to  show  that  the  discharge  was 
void  for  causes  mentioned  in  the  statute;  but 
put  the  party  to  his  action  on  the  judgment. 
Russell  v.  Packard,  9  Wend.,  431,  and  cases 
cited. 

It  is  supposed,  however,  by  the  counsel  for 
the  defendants,  that  in  an  action  for  false  im- 
prisonment the  rule  is  different;  and  that  if  the 
discharge  be  shown  to  have  been  obtained  fraud- 
ulently, and  be  void  for  that  reason  or  any  oth- 
er mentioned  by  the  statute,  this  may  be  shown 
in  defense.  Perhaps  it  may.  But  the  question 
cannot  be  raised  upon  this  demurrer, which  ad- 
mits the  discharge  to  be  valid.  To  avail  them- 
selves of  that  ground,  the  defendants  should 
have  put  in  a  rejoinder  showing  the  fact  of 
fraud.  The  refusal  of  affidavits  may,  perhaps, 
very  well  be  referred  to  a  rule  of  practice 
which  distrusts  the  force  of  such  proof,  and 
turns  the  party  over  to  a  more  satisfactory 
mode  of  examining  the  question.  But  though 
this  may  be  a  reason  for  allowing  rejoinders, 
with  a  view  to  raise  the  question,  we  cannot 
finally  dispose  of  it  here.  The  case  of  Tarlton 
v.  Fisher,  2  Doug.,  671,  differed  from  the  pres- 
ent in  three  particulars.  First,  the  action  was 
trespass  against  the  sheriff;  second,  the  priv- 
ilege was  personal,  the  debt  itself  not  being 
questioned;  and  third,  the  validity  of  the  priv- 
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ilege  claimed  was  denied  by  the  rejoinder,  on 
the  ground  that  the  Act  of  Parliament  had 
not  been  pursued.  On  this  an  issue  was  taken 
and  tried.  It  was  found  for  the  plaintiff,  but 
the  judgment  was  arrested. 

In  Reynolds  v.  Corp,  3  Cai.,  267,  there  is 
much  said  to  show,  and  perhaps  the  decision 
itself  goes  the  length  of  saying,  *that  [*246 
if  the  discharge  in  the  present  case  had  been  of 
the  person  only,  and  not  of  the  debt,  the  action 
would  not  lie.  But  neither  the  case  nor  any 
arguments  used,  nor  authorities  cited,  go  the 
length  contended  for  here.  The  cases  forbid- 
ding the  suing  out  of  a  ca.  sa.  after  a  year  and 
a  day  without  scire  facias,  proceed  upon  a  rule 
of  practice.  The  debt  is  but  presumptively 
paid  ;  and  various  answers  may  be  interposed 
to  a  motion  that  the  execution  be  set  aside. 
The  sheriff  is  liable  if  he  suffer  the  prisoner  to 
escape,  Shirley  v.  Wright,  1  Salk.,  273,  which 
cannot  be  when  the  debt  itself  is  gone.  In 
short,  I  do  not  see  how  it  is  possible  to  distin- 
guish the  present  case  from  the  principle  of 
McGuinty  v.  Herrick.  The  extinguishment  of 
the  judgment  set  up  in  that  case  was  merely 
technical  and  by  operation  of  law.  It  had  been 
passed  upon  under  a  notice  of  set-off;  not  act- 
ually paid.  It  was  satisfied  in  about  the  same 
sense  as  the  judgment  was  satisfied  here.  The 
bar  might  have  been  more  fatal,  because  not 
impeachable  for  fraud  ;  but  that  raises  no  dif- 
ference in  principle.  Lewis  v.  Palmer  went  on 
actual  payment ;  but  the  manner  of  discharge 
can  make  no  difference.  The  only  inquiry  is 
whether  the  debt  be  gone.  It  is  true,  the  exe- 
cutions drawn  in  question  by  those  cases  were 
issued  by  a  justice's  court;  and  in  the  first. the 
argument  being  urged  that,  before  false  im- 
prisonment would  lie,  the  execution  must  be 
set  aside  for  irregularity,  it  was  answered  that 
a  justice  had  no  power  to  make  a  rule.  But 
this  is  not  the  only  answer.  The  judgment 
being  paid  or  otherwise  discharged,  the  au- 
thority to  issue  an  execution  is  gone.  It  is 
worth  nothing  except  as  a  protection  to  the  of- 
ficer. Even  a  bona  fide  purchaser  cannot  make 
title  under  it.  Wood  v.  CoMn,  2  Hill,  566. 
True,  in  the  leading  case  of  Barker  v.  Braham, 
3  Wils.,  368,  the  ca.  sa.  had  been  set  aside 
for  irregularity  ;  and  it  may  be  admitted  that 
where  the  action  is  founded  on  a  mere  irregu- 
larity, this  is  necessary.  Vide,  Chapman  v. 
Dyett,  11  Wend.,  31.  But  where  the  vice  does 
not  lie  in  a  technical  irregularity  which  may 
be  waived  by  the  debtor,  there  is  no  need  of  a 
motion.  In  cases  of  irregularity  depending  on 
rules  of  practice  which  the  court  may  control, 
they  will  many  times  require  the  party  grieved 
to  release  his  right  of  action  *before  f*247 
they  grant  a  rule.  (See,  Rob  v.  Moffat,  3  Johns. , 
257  ;  Chandler  v.  Brecknell,  4  Cow.,  49  ;  Rog- 
ers v.  Chapman,  7  Id.,  475  ;  Larimer  v.  LuU,\ 
Chit.,  134, and  n.  a.)  But  where  the  judgment 
has  ceased  to  exist,  or  from  any  cause  all  au- 
thority to  issue  execution  is  absolutely  gone, 
though  the  party  may  apply  and  obtain  a  rule 
of  discharge  from  arrest,  the  court  cannot  im- 
pose terms.  See,  Exparte  Hill,  3  Carr.  &  P., 
225;  3  Hill,  663,  n.  He  may  escape  and  go  at 
large  if  he  can,  or  move  the  court,  or  obtain 
his  habeas  corpus  ;  and  in  either  case,  being  en- 
titled to  an  absolute  discharge,  detention  till  he 
come  to  terms  would  be  duress  of  imprison- 
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merit.  An  action  will  lie  immediately.  In 
Bates  v.  Pilling,  6  Barn.  &  C. ,  38,  trespass  was 
held  to  lie  against  the  attorney  for  entering  up 
judgment  and  causing  v.fi.  fa.  to  be  issued  and 
levied  after  the  debt  had  been  paid.  8.  C.,  9 
Dowl.  &  R.,  44,  46.  The  judgment  was  taken 
by  default,  and  by  the  report  in  Dowl.  &  R.,it 
will  be  seen  Chitty  made  the  point  that  the  ren- 
dering of  the  judgment  was  the  act  of  the  court, 
for  which  neither  the  attorney  nor  party  could 
be  made  liable  in  trespass.  Bayley,  /.,  inter- 
rupting him,  said  that  signing  judgment  was 
the  act  of  the  attorney.  There  had  been  no 
motion  to  set  aside  the  judgment  or  execution; 
yet  the  court  held  that  the  doctrine  of  Barker 
v.  Braham  applied.  The  case  must  have  gone 
on  the  ground  that  authority  to  proceed  was 
taken  away  by  payment.  The  whole  injury 
arose  from  the  accident  of  the  client's.letter,  in- 
forming the  attorney  of  the  payment,  not  ar 
riving  in  season  to  arrest  the  proceeding.  Yet 
both  client  and  attorney  were  held  liable. 
Where  the  action  sounds  in  irregularity,  the 
process  is  a  protection  to  all  till  set  aside,  when 
the  action  is  let  in  by  relation.  Gliapman  v. 
Dyett,  before  cited.  But  this  has  nothing  to  do 
with  the  case  where  there  never  was  any  au- 
thority known  to  the  law.  A  sheriff  allows  a 
prisoner  on  a  ca.  sa.  to  go  at  large,  and  after- 
wards retakes  him;  false  imprisonment  lies  for 
the  act,  as  was  conceded  in  Atkinson  v.  Matte- 
248*]  son,  2  T.  R.,  172,  although *held  other- 
wise as  to  mesne  process.  Gross,  /.,  said  the 
difference  arose  from  the  voluntary  escape  of  a 
prisoner  in  execution  being  considered  a  pay 
ment  of  the  debt.  Here  we  have  another  case 
of  payment  by  operation  of  law  being  consid- 
ered equivalent  to  actual  payment.  There  is 
as  much  both  of  law  and  conscience  in  allowing 
an  insolvent  discharge  under  the  Two  Third 
Act  to  have  the  same  effect,  as  what  perhaps 
arose  from  the  mere  kindness  of  the  sheriff. 
There  is  indeed  very  little  conscience  in  either. 
Summumjus  summa  injuria,  however.in  ques- 
tions between  private  persons,  must  be  left  to 
the  working  of  the  moral  code,  which  it  may 
be  admitted  is  very  little  improved  among  de- 
faulting debtors  by  the  almost  absolute  secu- 
rity which  the  law  affords  against  their  being 
Eut  to  inconvenience  by  suits,  even  where,  as 
i  the  case  before  us,  they  make  the  debt  by 
taking  their  neighbor's  property  tortiously. 
Courts  of  justice  have  frequent  occasion  to  re- 
gret the  fastidiousness  which  regards  the  hon- 
est missteps  of  the  creditor,  in  his  endeavors  to 
save  himself  from  injury  by  our  insolvent  and 
bankrupt  laws,  as  a  crime.  The  same  law, how- 
ever, which  repudiates  the  debt,  forbids  as  a 
means  of  its  own  execution  all  remedies  for 
collection,  and  denounces  against  a  resort  to 
them  the  same  penalties  as  if  the  discharge  of 
the  debtor  had  been  effected  honestly. 

There  must  be  judgment  for  the. plaintiff, 
with  leave  to  withdraw  the  demurrer  and  re- 
join on  payment  of  costs. 
Ordered  accordingly. 

JunttncatUm— Jfu/rt  fhow  ntrindictional  facts.  Cited 
In— 1  Denio,  695 ;  75  Ind.,  103. 

Paid  judgment—  l*rnccm  tamed  under,  vnid—  Protec- 
tion to  officer.  Dl8tlnguished-20  N.  H..  329 ;  51  Am. 
Dec..  227. 

Cited  ln-11  N.  Y..  71 ;  2  Sawy..  5flO ;  20  N.  H..  829 ; 
61  Am.  Dec.,  226 ;  1  Wia.,  468 ;  «0  Am.  Dec.,  398. 

Insolvent  (li»chnrge-  KrtinuHi*hmtnt  of  lien*,  etc., 
h)/.  Di8tlngutahed-2  Daly,  116. 
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Explained— 33  Hun,  586. 

Cited  in-34  How.  Pr.,  186 ;  56  How.  Pr.,  499 ;  14 
Abb.  Pr.,  296 ;  1  Abb.  N.  S.,  436 ;  11  Minn..  173. 

Void  process— Need  not  be  set  aside  before  bringing 
faUefimprisonment.  Cited  in— 6  How.  Pr.,  253  ;  2  Abb. 
Pr.,  475 ;  5  Duer,  134. 

Also  cited  in— 4  'f.  &  C.,  623. 
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0. 
MATHEWSON. 

Bond  Given   to  Compound  a  Felony — Action  on 
— Pleading. 

It  is  a  good  plea  in  bar  to  an  action  on  a  bond,  that 
it  was  given  to  compound  a  felony. 

If  it  be  alleged  that  the  bond  was  given  in  consid- 
eration of  an  agreement  to  stop  or  in  any  way  em- 
barrass the  course  of  a  criminal  prosecution  then 
pending  against  the  felon,  the  plea  is  sufficient 
though  it  do  not  aver  that  a  felony  had  in  fact  been 
committed. 

Where  the  pendency  of  criminal  proceedings  is 
not  stated,  the  plea  must  show  the  actual  commis- 
sion of  the  felony ;  an  averment  that  the  plaintiff 
alleged  the  crime  to  have  been  committed  will  not 
answer. 

Such  plea  need  not  show  that  the  plaintiff  knew 
the  crime  had  been  committed;  it  is  enough  to  allege 
that  he  had  notice. 

Though  a  bond  be  given  to  secure  a  valid  debt,  yet 
if  obtained  under  an  agreement  to  compound  a  fel- 
ony, it  is  void. 

Argumentative  pleading,  t.  e.,  a  statement  of  the 
evidence  of  a  material  fact,  instead  of  the  fact  it- 
self, is  good  as  against  a  general  demurrer.  Per 
Cowen,  J. 

Otherwise,  if  the  fact  be  not  a  necessary  inference 
from  the  evidence  stated. 

Citations— Com.  Dig.  Pleader,  2  W.,  27  ;  2  Wils.. 
347,  350 ;  5  East,  294 ;  1  Camp.,  46 ;  1  Stark.,  467 :  2 
South,  470 ;  1  Bail,  588 ;  17  Wend.,  564 ;  15  Johns., 
258;  Bac.  Abr.  Duress  (a);  Fitzg..  74;  Cowen  &  H. 
Notes  to  Phil.  Ev.,  1445;  5  Hill,  154. 

TVEMURRER  to  plea.  The  declaration  was 
J-/  on  a  common  money  bond,  and  the  de- 
fendant pleaded  that,  before,  etc.,  on,  etc.,  at, 
etc.,  Daniel  E.  Washburn,  Isaac  Noble  and 
Horatio  Warner  were  arrested  at  the  suit  of 
the  plaintiffs,  on  writs  in  an  action  of  trover, 
as  the  said  plaintiffs  by  John  Magee  and  others 
their  agents  alleged,  to  recover  from  them  or 
each  of  them  the  sum  of  $2,000  or  thereabouts, 
which  had  been  obtained  from  the  Steuben 
County  Bank  by  the  paid  Washburn,  as  was 
alleged,  by  means  of  a  certain  false,  forged 
and  counterfeited  note  or  instrument  in  writ- 
ing purporting  to  have  been  made  by  Isaac 
Noble  and  David  Dawley  and  to  have  been  in- 
dorsed by  Davi<J  Carpenter,  Russell  Barlow, 
Richard  Tozer  and  Lyman  Hubbard;  in  the 
forging  and  counterfeiting  of  which  said  note 
and  in  obtaining  the  said  sum  of  $2,000  or 
thereabouts,  the  said  plaintiffs  alleged  that  the 
said  Isaac  Noble,  Daniel  E.  Washburn  and  Ho- 
ratio Warner  were  confederates;  that  the  said 
plaintiffs  did  cause  and  procure  an  order  or 
orders  to  be  indorsed  on  said  writs  requiring 
the  sheriff  to  hold  each  of  said  defendants  to 
bail  in  the  sum  of  $6,000;  on  which  said  writs 
the  said  Isaac  Noble,  Daniel  E.  Washburn  and 
Horatio  Warner,  after  being  arrested,  were 
"taken  to  the  house  of  Robert  Bard,  [*25O 
in,  etc.,  and  were  there  separately  confined  in 
rooms  by  themselves,  and  were  not  allowed  to 
have  any  intercourse  with  each  other  or  to  see 
any  person,  except  with  the  consent  of  the  said 
John  Magee  and  others,  the  agents  of  the  said 
plaintiffs,  or  the  officer  having  them  in  charge, 
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for  a  long  space  of  time,  to  wit:  the  space  of 
four  days,  and  not  until  by  threats  and  per- 
suasions they  agreed  to  give  security  to  the 
said  plaintiffs  for  the  said  money  so  as  afore- 
said by  them  alleged  to  have  been  obtained, 
etc. ,  besides  the  costs  and  charges  of  the  said 
plaintiffs  in  discovering,  arresting  and  keeping 
the  said  Washburn, Noble  and  Warner.amount- 
ing  in  the  whole  to  about  the  sum  of  $3,000. 
That  the  plaintiffs  demanded  of  said  Wash- 
burn  security  for  $2,000,  and  agreed  that  if  it 
should  be  given,  as  also  the  amounts  required 
of  Noble  and  Warner,  the  plaintiffs  would  give 
up  the  said  note  then  in  their  possession;  and 
further  agreed  that  Washburn  should  be  set 
at  liberty,  and  that  the  officers  of  the  Bank 
should  not  complain  of  him  or  them  on  a  crim- 
inal charge  for  forging  the  note  or  for  obtain- 
ing said  money.  In  consideration  of  which 
said  premises,  etc.,  Washburn  induced  and 
persuaded  the  defendant  to  execute  the  bond 
declared  on,  as  a  security  for  the  said  $2,000, 
and  for  no  other  purpose;  and  that,  on  said 
bond  being  given,  Washburn  was  discharged 
and  the  forged  note  delivered  up  by  the  offi- 
cers of  the  Bank,  who  have  since  forborne  to 
complain  of  or  prosecute  the  said  Noble,  Wash- 
burn  and  Warner.etc.  The  plaintiffs  demurred, 
assigning  for  cause:  1.  That  it  did  not  appear 
by  the  plea  that  any  felony  or  other  criminal 
offense  had  been  committed;  2.  That  if  any  had 
been  committed,  it  did  not  appear  by  the  plea 
that  the  plaintiffs  knew  it;  3.  That  it  did  not 
appear  that  the  plainiffs  took  any  money,  etc., 
or  any  engagement  or  promise  therefor,  to  com 
pound  or  conceal  any  crime,  or  to  abstain  from 
any  prosecution,  or  to  withhold  evidence 
thereof;  and  4.  That  the  duress  of  Washburn 
would  not  avoid  the  bond  as  to  the  defendant. 
The  defendant  joined  in  demurrer. 

Messrs.  E.  Howell  and  M.  T.  Reynolds, 
for  plaintiffs. 

Mr.  S.  Stevens,  for  defendant. 

251*]  *By  the  Court,  Cowen,  J.  Briefly 
stated,  the  plea  is  that  the  plaintiffs  caused 
Washburn  and  others  to  be  arrested  and  con- 
fined in  virtue  of  civil  process,  alleging  as  cause 
that  Washburn  had  obtained  moneys  from  the 
plaintiffs  on  a  forged  note  which,  as  the  plaint- 
iffs alleged,  the  persons  arrested  had  been  con- 
cerned in  fabricating;  and  that  the  bond  in 
question  was  taken  by  the  plaintiffs  to  secure 
the  moneys  so  obtained,  under  an  agreement 
to  discharge  the  persons  arrested,  to  surrender 
the  note  and  forbear  to  prosecute  for  the  al- 
leged felony,  which  agreement  was  fulfilled. 

The  prominent  ground  of  demurrer  is,  that 
the  plea  does  not  show  the  crime  of  forgery  to 
have  been  in  fact  committed.  It  is  also  insisted 
that  no  scienler  of  the  plaintiffs  is  averred;  and 
indeed  that,  if  a  composition  of  felony  be  clear- 
ly pleaded,  yet  it  is  not  admissible  against  the 
terms  of  the  bond. 

To  this  last  point,  counsel  have  cited  Com. 
Dig.  Pleader,  2  W.,  27,  which  says:  "It  is  no 
plea  to  debt  upon  a  bond,  that  it  was  given  for 
composition  of  felony;  for  it  is  a  bare  fact, 
which  is  no  plea  in  bar  of  a  specialty.  Semb." 
Corny n  cites  Fitzg.,  74,  the  case  of  Andrews  v. 
Eaton.  The  plea  was  to  debt  on  a  bond,  that 
whereas  (quod  cum),  H.  Eaton,  the  defendant's 
brother,  was  prosecuted  by  the  plaintiff  for  a 
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robbery  attegando  crimen  fdonice  against  the 
said  H.,  etc.,  the  defendant  entered  into  the 
obligation  in  consideration  that  the  plaintiff 
would  desist  to  prosecute,  etc.;  and  averred 
there  was  no  other  consideration.  Two  objec- 
tions were  taken  to  the  plea,  and  debated  by 
counsel:  1.  That  the  condition  of  a  specialty 
could  not  be  thus  contradicted;  2.  It  was  not 
averred  that  any  felony  was  committed  other- 
wise than  by  a  quod  cum.  Singular  as  it  may 
seem  at  this  day,  conflicting  cases  were  found 
on  the  first  point,  and  the  justices  were  equally 
divided,  and  argued  it  seriatim;  Price  and 
Fortesque,  JJ.,  for,  and  Eyre,  Ch.  J.,  and  Den- 
ton,  J.,  against  the  objection.  The  first  two- 
concluded  that  the  defendant  was  estopped  by 
his  seal.  All  seem  to  have  agreed  that  it  was 
necessary  to  aver  a  felony  committed,  though 
Eyre,  Ch.  J.,  and  Denton,  J.,  thought  crimen 
felonvK allegamt  enough.  Fortesque,  J.,  said: 
"If  there  was  no  felony  committed,  which  i» 
*not  positively  averred,  there  can  be  [*252 
no  corrupt  and  illegal  agreement  between  the 
parties,  as  the  defendant  pleads."  The  decis- 
ion was  adjourned,  and  judgment  was  after- 
wards given  for  the  plaintiff  by  the  whole 
court.  It  is  hardly  possible  to  suppose  that, 
after  reflection,  this  should  have  been  because 
an  illegal  consideration  cannot  be  averred 
against  a  specialty.  The  argument  went  the 
absurd  length  that  a  compensation  for  any 
crime  might  be  secured  by  a  contract,  if  the 
parties  would  but  fix  their  seals  to  it.  The  court 
must  have  gone  upon  the  second  ground.  All 
the  considerations  which  a  few  years  after 
were  presented  in  Collins  v.  Blantern,  2  Wils., 
347,  must  have  rushed  upon  the  minds  of  the 
judges.  In  the  latter  case,  the  question  arose 
on  a  plea  to  a  money  bond,  that  it  was  given  to 
stifle  a  prosecution  for  perjury.  Wilmot,  Ch. 
J.,  said:  "We  are  all  of  opinion  that  the  bond 
is  void  ab  initio,  by  the  common  Jaw,  by  the 
civil  law,  moral  law  and  all  laws  whatever." 
(See,  Cowen  &  H.  Notes  to  Phil.  Ev.,  1445,  and 
cases  cited.)  He  adds:  "What  a  strange  ab- 
surdity would  it  be  for  the  law  to  say,  tha'  this 
contract  is  wicked  and  void;  and,  in  the  same 
breath,  you  shall  not  be  permitted  to  plead  the 
facts  which  show  it  to  be  wicked  and  void." 
The  judgment  in  the  case  referred  to  by  Comyn 
could  therefore  have  been  on  no  other  than  the 
second  ground,  viz. :  that  the  pending  of  the 
prosecution  agreed  to  be  discontinued  was  not 
directly  averred,  but  only  by  recital,  the  de- 
murrer probably  being  special.  The  case  may 
more  safely  be  dismissed,  however,  as  settling 
nothing,  at  least  nothing  material  to  the  points 
raised  on  the  present  plea. 

In  the  case  before  us,  it  is  not  averred  that  a 
criminal  prosecution  had  been  instituted.  If 
the  plea  had  shown  thus  much,  and  an  agree- 
ment to  stop  the  prosecution  or  in  any  way  em- 
barrass its  course,  that  would  have  been  illegal 
and  vitiated  the  bond,  whether  the  prosecution 
had  been  founded  on  the  truth  or  not.  The 
public  have  an  interest  that  such  prosecutions 
should  be  carried  on  to  conviction  or  acquittal ; 
and  the  plea  need  not  in  such  case  aver  the 
fact  that  a  crime  was  committed;  nor  do  the 
precedents  *contain  such  an  averment. [*253- 
Edgecombev.  Rodd,  5  East,  294;  Per  Ld.  Ellen- 
borough,  Ch.  J.,  in  Wallace  v.  Hardncre,  1 
Camp.,  46,  and  in  Harding  v.  Cooper,  1  Stark., 
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467;  Den  v.  Moore,  2  South.,  470;  Corley  v. 
WMiama,  1  Bail.,  588. 

Another  sort  of  criminal  composition  is, 
where  no  public  prosecution  has  been  insti- 
tuted; but  a  felony  or  other  crime  having  been 
committed,  the  party  knowing  the  fact  takes 
a  promise  or  obligation  in  consideration  of 
forbearing  to  prosecute.  It  is  of  such  a  com- 
position that  the  plea  in  question  is  intended; 
and  the  promise  to  forbear  is  sufficiently  al- 
leged. True,  it  is  not  denied  that  the  plaint- 
iffs had  a  lawful  claim  civiliter;  and  the  bond 
must  be  taken  to  have  been  given  for  that. 
Had  the  act  stood  alone,  therefore,  it  would 
have  been  lawful;  Wallace  v.  Hardacre  and 
Harding  v.  Cooper,  ut  supra;  but  the  giving 
up  of  the  forged  note  and  a  promise  that  the 
officers  of  the  Bank  should  not  prosecute,  is 
added.  If  this  was  of  a  crime  actually  com- 
mitted, and  known  to  the  plaintiffs,  it  is  not 
denied  that  the  plea  must  be  allowed.  The 
consideration  being  in  part  legal,  would  not 
save  the  bond;  but  the  plaintiffs  must  be  sent 
back  to  the  original  transaction. 

It  is  not  possible,  however,  to  sustain  the 
plea,  if  it  come  short  of  averring  the  actual 
commission  of  the  crime.  On  the  want  of 
averring  knowledge,  perhaps  no  serious  ques- 
tion can  be  made;  for  if  the  commission  of 
the  crime  be  sufficiently  shown,  then  the  alle- 
gations imputed  to  the  plaintiffs,  and  the  ex- 
press agreement  that  their  officers  should  not 
prosecute,  together  with  the  further  agree- 
ment to  give  up  the  note  in  order  to  embarrass 
the  prosecution,  necessarily  imply  at  least  full 
notice  of  the  crime.  And  it  is  too  much  to 
say  that,  there  being  a  crime  in  fact  commit- 
ted, a  man  who  has  bare  notice  of  it,  though 
nothing  more,  may  agree  to  forbear  a  prosecu- 
tion, or  suppress  or  keep  back  testimony.  The 
true  principle  is  expressed  by  Wilmot,  Ch.  J., 
in  Collins  v.  Blantern.  "You  shall  not  stipu- 
late for  iniquity."  2  Wils.,  850.  "  This  con- 
tract," says  he,  "  is  to  tempt  a  man  to  trans- 
gress the  law;  and  to  do  that  which  is  injuri 
ous  to  the  community."  A  man  having  notice 
must  agree  at  his  peril.  If  the  notice  be  false, 
it  is,  indeed,  no  more  than  a  stipulation  con- 
254*]  cerning  his  civil  *rights.  No  mischief 
is  done;  and  a  naked  intent  to  do  it,  however 
exceptionable  in  morals,  is  not  tangible  by  the 
municipal  law.  When  a  crime  has  in  fact  been 
committed,  there  is  more  than  an  intent.  The 
transaction  may  then  result  in  a  public  mis- 
chief; and  it  is  too  strong  to  require,  in  mat 
ters  of  contract,  that  a  party  shall  have  actual 
knowledge.  A  subsisting  fact,  with  bare  no- 
tice, is  often  received  to  defeat  a  claim.  It 
takes  away  bona  fides.  Saying  that  a  man  stipu- 
lates concerning  a  crime,  is  a  very  strong  aver 
ment  that  he  had  notice.  It,  indeed, precludes 
the  possibility  of  ignorance.  No  exception  is 
taken  by  special  cause  that  notice  is  not  form- 
ally averred.  It  is  merely  said  not  to  appear 
that  the  plaintiffs  knew  of  the  crime  having 
been  committed. 

The  plea,  however,  is  bad,  I  think,  for  the 
single  reason  that  it  fails  to  aver  the  fact  either 
of  a  forgery  or  acriminal  uttering  of  the  note. 
The  utmost  that  it  can  be  made  to  say,  either 
directly  or  by  necessary  construction,  is  that 
the  plaintiffs  alleged  a  forgery  and  uttering  to 
have  been  committed.  I  admit  that  if  the 
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averment  of  actual  crime  can  be  made  out  ar- 
gumentatively  from  this  plea,  it  is  sufficient; 
for  the  special  demurrer  does  not  go  to  the 
vice  of  indirection.  It  merely  denies  that  the 
crime  is  apparent.  That  would  be  answered 
by  showing  it  to  be  made  out  inferentially. 
This  might  have  been  done;  as  if  the  defend- 
ant had  said,  Washburn  affixed  the  names  and 
got  the  money  knowing  that  he  had  no  au- 
thority, omitting  the  formal  words  of  an  in- 
dictment. Argumentative  pleading,  in  other 
words,  a  statement  of  particular  facts  instead 
of  the  general  one,  is  good  unless  specially  de- 
murred to,  provided  the  existence  of  the  for- 
mer be  incompatible  with  the  absence  of  the 
latter.  But  this  incompatibility  must  be  a 
necessary  one.  All  we  have  here  is,  that  the 
plaintiffs  alleged  the  crime.  Put  it  a  shade 
stronger;  that  they  charged  Washburn  and  his 
confederates  with  being  guilty  of  forgery. 
The  utmost  that  can  be  made  of  it  is,  ^hat  the 
plaintiffs  in  a  course  of  conversation  with  the 
confederates  stated  a  fact  which,  if  true,  would 
defeat  their  bond.  Why  not  say  the  allegation 
was  true?  That  would  have  completed  the 
circumlocution,  and  I  admit  would  have  been 
good  *against  a  general  demurrer.  So,  f*255 
perhaps,  of  an  allegation  that  he  knew  it  to  be 
true.  A  man  may  plead  evidence,  but  not  any 
sort  of  evidence.  See  Colvin  v.  Burnet,  17 
Wend. ,  564.  It  must  amount  to  something  on 
which  issue  can  be  taken.  Suppose,  to  an  ac- 
tion on  a  bond,  you  plead  that  the  plaintiff  told 
the  defendant  the  money  had  been  paid  at  the 
day;  wherefore  you  pray  judgment.  The  im- 
plication is  left  that  it  was  a  false  or  a  mis- 
taken admission;  and  the  rule  comes  in  that, 
it  being  your  own  pleading,  every  doubt  must 
be  turned  against  you.  An  issue,  trial  and 
verdict  for  you  on  such  a  plea  would  not  save 
you  from  a  judgment  non  obstante  veredicto. 
Yet  the  plea  would  be  stronger  than  the  one 
in  question,  whereby  we  are  left  to  suppose 
that  the  allegation  might  have  been  in  the 
course  of  casual  conversation  with  a  stranger. 
It  adds  nothing  to  its  intensity  that  a  civil  suit 
was  brought  for  the  money.  Non  comtat  but 
the  note  was  due;  and  that  the  talk  of  forgery 
was  thrown  out  by  the  plaintiffs  in  terrorem. 

It  was  not  pretended  on  the  argument  that 
a  surety,  like  this  defendant,  can  plead  the 
duress  of  his  principal,  if  there  be  any.  The 
plea,  however,  scarcely  makes  out  an  illegal 
arrest  or  detention.  See  Tfiompson  v.  Lock- 
wood,  15  Johns.,  258,  and  cases  cited;  Bac. 
Abr.,  Duress,  A.  (See,  Fosfuiy  v.  Ferguson, 
ante,  p.  154.) 

We  are  of  opinion  that  judgment  must  be 
entered  in  favor  of  the  plaintiffs,  with  leave  to 
amend  the  plea. 

Judgment  for  the  plaintiffs. 

Explainod-60  N.  Y..  368. 

Cited  in-3  Lans..  Ill :  37  Barb.,  348 ;  58  Barb.,  169  ; 
4  T.  &  C.,  108,  302 :  40  How.  Pr..  79  ;  33  Mich.,  495  ;  44 
Mo.,  40. 


*BARTON  9.  McLEAN  ET  AL.  [*25« 

Contracts — Construction  of  "Agreed"  in  a  Con- 
tract Signed  by  lioth  Parlies — Promise  to  Ac- 
cept and  Pay,  Implied. 

If,  In  a  written  contract  sijrned  by  two,  it  IH>  said 
that  it  ia  "aflrreed  "  the  one  shall  furnish  the  other 
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with  certain  property  at  a  specified  price,  this  im- 
ports a  promise  by  the  latter  to  accept  and  pay :  for 
"'agreed  "  is  to  be  deemed  the  word  of  both  parties. 
Per  Nelson,  Ch.  J. 

F.  and  B.  entered  into  written  articles  commenc- 
ing1 thus,  "Agreement  made,  etc.,  between  F.,  of 
the  first  part,  and  B.  of  the  second  part,"  where- 
by F.  agreed  to  let  B.  have  the  privilege,  for  a  speci- 
fied period,  of  cleansing  ore  at  F.'s  forge,  and  of 
using  a  certain  amount  of  surplus  water  for  that 
purpose ;  B.  agreeing  to  erect  machinery  therefor, 
and  to  furnish  F.  with  so  much  cleansed  ore  as 
might  be  wanted  in  stocking  his  forge  at  a  price 
stated.  Held,  that  the  latter  clause  of  the  agree- 
ment was  mutually  binding,  and  that  F.  could  not 
legally  refuse  to  accept  and  pay  for  the  ore  con- 
templated by  it. 

Citations—]  Saund.,  319,  h.;  13  East,  63, 74  ;  Brownl., 
23;  Bac.  Abr.,  tit.  Covenant,  A;  Com.  Dig.,  tit. 
Covenant,  A ;  12  East,  179,  182  and  n.;  16  East,  352; 
Chit.  Cont.,  86,  ed.,  1842 ;  2  Steph.,  N.  P.,  1065,  Am. 
ed.  of  1844. 

DEMURRER  to  declaration.  Barton  sued 
McLean  and  Fitzgerald  in  assumpsit,  on 
an  agreement  in  these  words:  "  Agreement 
made  this  25th  day  of  August,  1840,  between 
McLean  and  Fitzgerald,  of  the  first  part,  and 
C.  D.  Barton  of  the  second  part,  whereby  the 
first  party  agrees  to  let  for  the  term  of  five 
years,  a  privilege  to  cleanse  ore  at  their  forge 
at  New  Sweden,  and  to  draw  from  said  forge 
flume  sufficient  of  the  surplus  water  for  run- 
ning the  machinery  now  on  the  dam,  to  cleanse 
said  ore.  And  the  second  party  agrees  to  erect 
immediately  machinery  for  cleansingoreat  the 
aforesaid  place,  and  to  furnish  what  ore  may 
be  wanted  in  stocking  said  forge,  at  a  price 
not  to  exceed  $5  per  gross  ton  of  cleansed  or 
washed  ore,  and  to  be  of  the  Arnold  ore,  if  re- 
quired, in  part,  and  other  ore  warranted  to  be 
as  good  as  the  Palmer  ore.  C.  D.  Barton  is  to 
have  the  privilege  of  putting  up  in  said  forge- 
building  as  many  stampers  as  shall  be  required 
in  the  separating  of  ore,  and  of  putting  up  [a] 
wheel  to  carry  them,  and  other  machinery  nec- 
essary to  cleanse  and  separate  said  ore.  Said 
machinery  is  to  be  put  in  south  end  of  the 
forge,  and  C.  D.  Barton  is  to  have  the  privi- 
lege of  removing  the  machinery  at  the  end  of 
the  term  of  five  years.  The  privilege  of  going 
to  and  around  the  south  end  of  the  forge,  for 
running  said  machinery  and  taking  ore  to  and 
from,  is  hereby  granted  to  said  Barton." 
257*]  *The  declaration  averred  a  fulfill- 
ment of  the  agreement  on  the  part  of  the 
plaintiff,  and  that,  though  the  defendants  had 
all  along  been  engaged  in  manufacturing  bar 
iron,  etc.,  and  needed  to  use  and  did  use  large 
quantities  of  ore,  etc.,  yet  that  they  had  re- 
fused, ever  since  June  4,  1841,  to  accept  and 
purchase  ore  of  the  said  plaintiff  for  a  reason- 
able price  per  ton  not  exceeding  $5,  or  at  any 
other  price,  etc.,  but  had  procured  and  pur- 
chased their  supply  of  ore  elsewhere,  and  from 
other  persons,  etc. 

The  defendants  demurred  to  the  declaration, 
•and  assigned  for  cause,  that  the  agreementcon- 
tained  no  promise  or  undertaking  on  their  part 
to  accept  and  purchase  of  the  plaintiff  the  ore 
mentioned  in  the  declaration.  The  plaintiff 
joined  in  demurrer. 

Mr.  A.  Taber.  for  defendants. 

Mr.  N.  Hill,  Jr.,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J  I  am  of  opin- 
ion that,  according  to  the  true  construction  of 
the  agreement  declared  on,  the  defendants 
122 


were  bound  to  accept  and  purchase  of  the 
plaintiff  so  much  ore  as  was  necessary  to  stock 
the  defendants'  forge.  The  substance  and 
meaning  of  the  contract  is  this:  in  considera- 
tion of  the  defendants  granting  to  the  plaint- 
iff, for  five  years,  the  privilege  of  cleansing 
ore  at  the  forge  belonging  to  the  former,  and 
also  a  sufficient  supply  of  surplus  water  from 
their  flume  for  that  purpose,  the  plaintiff 
agrees  to  erect  immediately  the  necessary  ma- 
chinery for  cleansing  the  ore,  and  to  furnish 
whatever  may  be  necessary  for  stocking  the 
forge,  at  reasonable  prices  uot  exceeding  $5 
per  ton;  the  ore  to  be  of  a  particular  quality, 
and  the  plaintiff  to  have  the  privilege  of  re- 
moving the  machinery  at  the  end  of  the  term. 

The  argument  in  support  of  the  demurrer  is, 
that  the  defendants  have  not  entered  into  any 
binding  obligation  to  receive  their  supply  or 
stock  of  ore  from  the  plaintiff;  that  it  was  left 
optional  with  the  defendants  to  receive  it  or 
not;  that  while  it  *was  incumbent  [*258 
upon  the  plaintiff  to  be  ready  at  all  times  to 
furnish  the  supply,  properly  cleansed  and  of 
the  stipulated  quality,  the  defendants  were  left 
at  liberty  to  receive  it  or  not  at  discretion;  and 
that  they  might  forego  altogether  their  side  of 
the  consideration,  and  leave  the  plaintiff  to  en- 
joy as  a  gift  the  privileges  granted  to  him. 

This  view  might  be  conclusive,  were  it  not 
for  the  fact  that  the  plaintiff  had  an  interest 
in  furnishing  the  stock  of  ore  to  the  defend- 
ants at  the  stipulated  prices — a  market  being 
thereby  already  furnished  for  the  quantity  re- 
quired. This  part  of  the  agreement  was  most 
material  to  the  plaintiff;  for  he  had  bound  him- 
self to  keep  on  hand  at  all  times  sufficient  ore 
of  a  particular  kind  and  quality  for  the  use  of 
the  defendants'  forge.  The  privilege  of  fur- 
nishing this  quantity  at  the  place  of  manu- 
facture obviously  constituted  a  part  and,  per- 
haps, no  inconsiderable  part  of  the  inducement 
to  the  expense  of  erecting  the  necessary  ma- 
chinery, and  continuing  it  in  operation  for  the 
stipulated  time. 

The  defendants,  however,  insist  that,  upon 
the  particular  wording  of  the  agreement,  what- 
ever may  be  the  inconvenience  or  hardship  to 
the  plaintiff,  the  former  have  not  bound,  nor 
did  they  intend  to  bind  themselves,  except  at 
their  discretion,  to  procure  their  supply  of  ore 
from  the  plaintiff;  and  that  they  cannot,  there- 
fore, be  made  legally  responsible  in  case  of  re- 
fusal. I  have  already  said  that,  upon  a  sound 
construction  of  the  agreement — regarding  its 
scope  and  intent — it  was  mutually  binding 
upon  the  parties,  and  meant  that  the  defend- 
ants should  supply  their  works  with  ore  fur- 
nished by  the  plaintiff.  I  think  the  case  of 
Pordage  v.  Cole,  1  Saund.,  319  h,  is  an  author- 
ity to  this  effect,  looking  strictly  and  technic- 
ally at  the  terms  used  in  the  contract.  The 
marginal  note  is  as  follows:  "If  it  be  agreed 
between  A  and  B  that  B  shall  pay  A  a  sum  of 
money  for  his  lands,  etc.,  on  a  particular  day, 
these  words  amount  to  a  covenant  by  A  to 
convey  the  lands;  for  'agreed'  is  the  word  of 
both,"  etc.  The  rule  of  construction  is  the 
same,  whether  the  contract  be  under  seal  or 
not;  for  the  intention  of  the  parties  in  both 
cases  is  to  be  collected  from  the  words.  Sed- 
don  v.  Senate,  *13  East,  63,  74.  So,  if  [*259 
a  lessee  covenant  to  repair,  etc.,  provided  al- 
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ways  and  it  is  agreed  that  the  lessor  shall  find 
timber,  this  imports  a  covenant  on  the  part  of 
the  lessor  to  find  the  timber;  and  the  clause  is 
not  a  qualification  of  the  lessee's  covenant. 
Brownl.,  23:  Bac.  Abr.,  tit.  Covenant  A.  So, 
if  it  be  said  that  it  is  agreed  A  shall  pay  £10 
to  B  for  his  goods,  this  amounts  to  a  covenant 
by  B  to  deliver  the  goods.  Com.  Dig.,  tit.  Cov- 
enant, A;  see,  also,  Randatt  v.  Lynch,  12  East, 
179,  182,  and  n.;'  Duke  of  St.  Albans  v.  Ellis, 

16  Id.,  352;  Chit.  Cont.,  86,  ed.  of  1842.  (See, 
2  Steph.  N.  P.,  1065,  Am.  ed.  of  1844.) 

The  argument  in  favor  of  implying  a  prom- 
ise on  the  part  of  the  defendants  in  this  case 
to  accept  and  pay  for  the  cleansed  ore,  is  as 
strong  as  in  favor  of  implying  a  covenant  in 
the  several  instances  above  given.  The  ma- 
terial word  "agreed,"  which  is  regarded  as 
the  word  of  both  parties,  is  found  in  this  in- 
strument. But  what  I  consider  as  the  more 
important  matter  in  the  cases  cited,  as  well  as 
the  oue  under  consideration,  is  that,  without 
giving  such  construction  to  the  agreement,  the 
party  seeking  to  enforce  it  is  deprived  of  the 
consideration  obviously  contemplated  for  his 
own  undertaking.  In  the  instances  mentioned 
the  party  would  have  received  nothing  for  his 
money.  Here,  he  would  be  deprived  of  an 
important  equivalent  which  was  taken  into  the 
account  in  settling  the  terms  upon  which  he 
agreed  to  erect  his  works  and  carry  on  the 
business  at  the  defendants'  establishment. 

It  is  begging  the  whole  question  to  say,  that 
the  delivery  of  the  ore  was  the  sole  considera- 
tion for  the  privileges  granted  to  the  plaintiff, 
and  that  the  defendants  may  therefore  forego 
their  right  to  the  ore  if  they  choose.  This 
argument  would  be  conclusive  if  the  plaintiff 
was  to  receive  nothing  in  return  for  the  ore; 
but.  while  a  steady  supply  during  the  five 
years,  at  the  prices  agreed  on,  constituted  the 
consideration  moving  to  the  defendants,  the 
acceptance  and  payment  may  well  be  regarded 
as  an  important  part  of  the  consideration  so 
26O*J  far  as  respects  *the  plaintiff.  Fur- 
ni^liing  the  article  upon  these  terms  seems  to 
have  been  deemed  a  sufficient  compensation 
by  the  defendants  for  the  privileges  granted 
by  them,  while  the  acceptance  and  payment 
was  the  leading  inducement  to  the  plaintiff  to 
go  to  the  expense  of  erecting  the  machinery 
and  of  currying  on  the  business  for  the  speci- 
fied period.  The  arrangememt  was  mutually 
regarded  as  advantageous  to  beth  parties;  and 
both  should  be  bound  by  it. 

There  must  be  judgment  for  the  plaintiff  on 
demurrer,  with  leave  to  amend  on  the  usual 
terms.  . 

Ordered  accordingly. 

Reviewod-44  N.  Y.,  614. 
Explained— 12  Barb.,  505. 
Cited  ln-24  N.  Y.,  183 ;  40  N.  f..  144 :  10  Hun,  B21 ; 

17  Barb..  283 :  28  Barb.,  208  ;  30  Barb.,  299  ;  47  Barb., 
177 :  22  How.  Pr.,  323 ;  4  Rob.,  255  ;  8  W.  Dig.,  56 :  8 
Wall.,  289 :  27  Cal.,  38. 


CARPENTER  t>.  NIXON. 

Witness* — Competency — Petit  larceny,    Not  a 
Felony — Partiet. 

Petit  larceny  la  not  a  felony  within  the  meaning 
of  2  R.  S.,  701,  sec.  23,  and  consequently  a  convlc- 
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tlon  for  that  offense  does  not  render  the  offender 
an  incompetent  witness :  though  it  may  be  used  by 
~ay  of  impeaching1  his  credit. 

The  case  of  Ward  v.  The  People,  3  Hill,  395,  com- 
mented on. 

N.  and  C.  filed  a  bill  in  chancery  against  D.  and 
two  others,  to  enforce  the  collection  of  separate 
judgments  for  unequal  amounts  which  each  of  the 
complainants  held  against  D.  The  bill  was  dismissed 
as  to  one  of  the  defendants  with  costs,  which  were 
paid  by  the  complainants  in  nearly  equal  propor- 
tions. N.  claimed  that,  as  between  himself  and  C., 
each  was  bound  to  pay  a  proportional  share  of  the 
costs  according  to  the  amount  of  their  respective 
judgments;  and  C.'s  judgment  being  much  larger 
than  N.  's,  a  suit  was  brought  by  the  latter  to  recover 
the  sum  paid  by  him  beyond  his  alleged  proportion. 
Held,  that  he  was  not  entitled  to  recover. 

Otherwise,  had  the  complainants  been  partners 
unequally  interested  in  the  prosecution  of  the  same 
demand :  for,  in  such  case,  they  would  only  have 
been  liable,  as  between  themselves,  in  proportion 
to  their  respective  interests.  Per  Nelson,  Ch.  J. 

Citations-2  R.  S.,  586,  587,  sees.  23,  30,  2d.  ed.;  2 
Hale  P.  C..  278 ;  5  Mod.,  15 :  1  Stark.  Ev.,  99,  ed.  1834  ; 
1  Phil.  Ev.,  as,  ed.  1835 ;  Arch.  Cr.  L..  125 ;  Cow.  &  H., 
Notes  to  Phil.  Ev.,  0:5;  3  Hill,  395. 

ERROR  to  the  Tioga  C.  P.,  where  Nixon 
sued  Carpenter  in  assumpsit  for  money 
paid,  etc.  The  case  was  this:  a  creditor's  bill 
was  filed  in  the  Court  of  Chancery  in  behalf 
of  Nixon  and  Carpenter,  against  Dunham, 
Belcher  and  Hendrickson,  for  the  purpose  of 
enforcing  the  collection  of  separate  and  dis- 
tinct judgments  which  each  of  the  complain- 
ants had  recovered  against  *Dunham.  [*261 
Nixon's  claim  amounted  to  $82.69,  and  Car- 
penter's to  $211.58.  The  proceeding  resulted  in 
a  decree  dismissing  the  bill  as  to  Dunham  and 
Belcher,  with  costs  against  the  complainants 
in  favor  of  the  defendant  Belcher.  Under 
this  decree  Belcher's  costs  were  taxed  at  $290, 
of  which  Nixon  paid  $125.26,  and  Carpenter 
$160.28.  Nixon  claimed  that,  as  between  him- 
self and  Carpenter,  the  share  of  costs  which 
each  was  bound  to  pay  should  be  in  propor- 
tion to  the  amount  of  their  respective  demands 
against  Dunham,  as  set  out  in  the  chancery 
bill.  Assuming  this  to  be  the  correct  rule, 
Nixon  had  paid  some  $50  more  than  his  share, 
and  claimed  to  recover  that  sum  of  Carpenter. 

In  the  course  of  the  trial,  the  defendant's 
counsel,  for  the  purpose  of  impeaching  the 
credit  of  a  witness  who  had  been  sworn  and 
examined  for  the  plaintiff,  offered  in  evidence 
a  record  of  the  witness'  conviction  upon  a 
charge  of  petit  larceny.  The  plaintiff's  coun- 
sel objected  that  the  evidence  was  inadmissible, 
and  the  court  sustained  the  objection.  The  de- 
fendant's counsel  excepled. 

The  court  charged  the  jury  that  the  plaintiff 
was  entitled  to  recover  ;  to  which  the  defend- 
ant's counsel  again  excepted.  The  jury  rendered 
a  verdict  for  the  plaintiff.and,  after  judgment, 
the  defendant  sued  out  a  writ  of  error. 

Mr.  S.  Stevens,  for  plaintiff  in  error. 

Mr.  T.  Farrington,  for  defendant  in  er- 
ror. 

By  the  Court,  Nelson,  Ch.  J.  It  is  provided 
by  statute,  2  R.  S.,  586,  sec.  23,  2d  ed.,  that 
"  No  person  sentenced  upon  a  conviction  for 
felony,  shall  be  competent  to  testify,  etc.,  un- 
less he  be  pardoned  by  the  Governor  or  by  the 
Legislature;  except  in  the  cases  specially  pro- 
vided by  law  ;  but  no  sentence  upon  a  convic- 
tion for  any  offense  other  than  a  felony,  shall 
disqualify  or  render  any  person  incompetent 
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to  be  sworn  or  to  testify, "etc.  At  common  law, 
petit  larceny  was  a  felony,  and  the  offender  an 
incompetent  witness  after  conviction  and  sen- 
2O2*]'tence.  In  the  case  *of  Ward  v.  People, 
3  Hill,  395,  we  were  inclined  to  think  and,  in- 
deed, had  no  doubt  that  this  offense  still  con- 
tinued a  felony  at  common  law;  though  it  was 
thought  probable  the  Legislature  supposed  they 
had  reduced  it  to  the  grade  of  a  misdemeanor. 
We  there  came  to  the  conclusion  that  the  pro- 
vision defining  what  should  constitute  a  felony 
within  the  statute,  did  not  reach  those  at  com- 
mon law  which  were  not  included  in  the  pro- 
vision. I  do  not  think,  however,  that  this  con- 
clusion controls  the  question  whether  the  of- 
fender has  been  restored  to  competency  as  a 
witness  by  the  section  above  referred  to.  That 
section  removes  the  common  law  disqualifica- 
tion in  all  cases  of  conviction  for  "any  offense 
other  than  a  felony  ;"  the  term  "felony,"  as 
there  used,  evidently  meaning  that  offense  as 
defined  and  declared  by  the  Revised  Statutes. 
This  is  made  clear  by  a  reference  to  the  30th 
section,  p.  587, which  provides  that  "the  term 
'felony,'  when  used  in  this  Act,  or  in  any  oth- 
er statute,  shall  be  construed  to  mean  an  of- 
fense for  which  the  offender,  on  conviction, 
shall  be  liable  by  law  to  be  punished  by  death 
or  by  imprisonment  in  a  state  prison."  Petit 
larceny  not  being  a  felony  within  this  provis- 
ion of  the  statute,  though  one  still  at  common 
law,  it  of  course  falls  within  the  class  of  of- 
fenses which  are  excepted  from  the  general 
operation  of  the  23d  section.  All  are  except- 
ed under  the  degree  of  statute  felonies. 

The  record  of  conviction,  however,  was  ad- 
missible for  the  purpose  of  affecting  the  credit 
of  the  witness;  and  the  court  erred  in  refusing 
to  receive  it  for  that  purpose.  2  Hale,P.C.,278; 
King  v.  Crosby,  5  Mod.,  15  ;  1  Stark.  Ev.,  99, 
ed.  of  1834;  1  Phil.  Ev.,35,  ed.  of  1835;  Archb. 
Cr.  L.,  125;  Cowen  &  H.  Notesio  Phil.  Ev.,  66. 

The  parties  to  this  suit  filed  a  joint  creditor's 
bill  in  chancery  against  Dunham,  Belcher  and 
Hendrickson,  for  the  purpose  of  enforcing  the 
collection  of  distinct  and  separate  judgments 
which  each  had  recovered  against  Dunham. 
The  proceedings  resulted  in  a  dismissal  of  the 
bill  as  to  Dunham  and  Belcher,  with  costs  in 
favor  of  Belcher  to  be  taxed  against  the  com- 
plainants; and  the  question  is,  whether  the  com- 
plainants are  liable,  as  between  themselves, 
263*]  *each  for  a  moiety  of  the  costs  paid  .to 
Belcher,  or  only  pro  rata  according  to  the 
amount  of  their  respective  judgments.  If  the 
lattler  rule  is  to  prevail,  Nixon  has  paid  some 
$50  more  than  his  share.and  is  entitled  to  con- 
tribution. 

It  appears  to  me  there  is  no  foundation  in  rea- 
son or  justice  for  the  application  of  this  rule. 
The  complainants  do  not  stand  on  the  footing 
of  partners,  unequally  interested  in  the  prose- 
cution of  the  same  demand,  in  which  case,  I 
admit,  they  would  be  liable,  as  between  them- 
selves, in  proportion  to  their  respective  inter- 
ests; for  there  would  be  a  strict  community  of 
trouble  and  expense  attending  the  litigation 
in  that  proportion.  The  interest  would  be  joint 
in  law  as  well  as  fact  throughout  the  proceed- 
ings. Here,  though  the  remedy  is  joint  in 
form,  the  interests  in  the  subject-matter  are 
distinct  and  separate;  the  pleadings  and  proofs 
are.  or  at  least  may  be,  materially  different.de- 
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pending  upon  the  nature  of  the  defense  set  up 
by  the  defendants  in  bar  or  mitigation  of  the 
several  judgments  sought  to  be  enforced.  The 
amount  of  one  of  them  affords  no  criterion, 
for  determining  the  proportion  of  fees  or  ex- 
penses attending  the  litigation,  either  as  it  re- 
spects the  prosecution  or  defense.  The  costa 
may  have  accrued  wholly  irrespective  of  the 
amount  of  either  judgment,  depending  upon 
the  grounds  and  nature  of  the  defense.  The 
burden  of  the  contest  may  oftentimes  arise  out 
of  a  resistance  to  the  enforcement  of  the  small- 
est judgment  ;  and  whether  so  in  fact  or  not, 
would  present  an  inquiry  unfit  and  impracti- 
cable for  a  court  of  justice.  And  unless  we 
consent  to  go  into  the  inquiry,  the  most  just 
and  equitable  rule,  as  a  general  one  applicable 
to  all  these  cases.will  be  to  require  a  contribu- 
tion in  proportion  to  the  number  of  separate 
and  distinct  parties  in  interest. 

I  am  of  opinion,  therefore,  that  the  judg- 
ment ought  to  be  reversed. 

Judgment  reversed. 

Disapproved— 75  N.  Y.,  472. 

Limited-61  Barb.,  633. 

Cited  in-22  N.Y.,  318 ;  24  N. Y..  300 ;  75  N.  Y.,  469 ;  5 
Hun,  168;  40  Barb.,  329;  61  Barb.,  632;  1  Park..  477;  3 
Park.,  255 ;  3  Duer,  352,  388 ;  7  Daly.  246 ;  12  Leg.  Obs., 
205 ;  8  W.  Dig.,  135 ;  1  Wis.,  193  ;  26  Hun.  59 ;  39  Cal.. 
450;  10  Mich..  176. 


*WOOD  ET  AL.  v.  RANDALL.  [*264r 

Appeal  from  Justice — Case  to/fte  Disposed  of,  on 
Issue  or  Issues  Returned — Irregularities  — 
Remedies — Certiorari — Issue  of— Attachment. 

No  affidavit  is  necessary  to  authorize  the  issuing 
of  an  attachment  by  a  justice  against  a  non-resident 
defendant.  Per  Cowen,  J. 

On  appeal  from  a  justice's  judgment,  it  is  the  duty 
of  the  C.  P.,  if  the  appeal  be  not  dismissed,  to  dis- 
pose of  the  cause  upon  the  issue  or  issues  returned. 

Though  a  motion  be  made  before  a  j  ustice  to  quash 
or  set  aside  proceedings,  which  is  opposed,  this  does 
not  form  an  issue  within  2  R.  S.,  260,  sec.  194,  sub.  4, 
relating  to  returns  upon  appeal. 

If  a  justice's  return  on  appeal  contain  matters  not 
required  by  statute  to  be  returned,  the  C.  P.  should 
disregard  that  portion  of  it.  Per  Cowen,  J. 

Though  the  process  and  preliminary  proceedings 
by  which  a  suit  is  commenced  in  a  justice's  court  be 
irregular,  yet,  unless  a  plea  in  abatement  be  inter- 
posed, and  an  issue  of  law  or  fact  joined  thereon, 
the  objection  cannot  be  raised  upon  appeal,  but  the 
defendant's  only  remedy  is  by  certiorari.  Per  Cow- 
en.  J. 

On  the  return  of  a  short  attachment  before  a  jus- 
tice,the  defendant  moved  to  quash  the  proceedings, 
alleging  that  he  was  a  resident  of  the  county;  which 
fact  was  admitted  by  the  plaintiff,  who  claimed  to 
have  proceeded  against  the  defendant  on  the  ground 
of  fraud.  The  defendant  objected  also  that  the  serv- 
ice of  the  attachment  was  irregular,  and  that  the 
affidavit  on  which  it  issued  was  defective.  The  jus- 
tice decided  that  the  proceedings  were  regular; 
whereupon  an  issue  was  joined  upon  the  merits,  a 
trial  had,  and  judgment  rendered  against  the  de- 
fendant, who  appealed  to  the  C.  P.  Held  that,though 
the  proceedings  by  which  the  suit  was  commenced 
were  returned  by  the  justice,  the  C.  P.  had  no  right 
to  pass  upon  them,  but  were  bound  to  try  the  issue 
joined. 

Semble,  that  the  case  of  Bennett  v.  Ingersoll,  24 
Wend.,  113,  is  overruled. 

A  common  law  certiorari  to  review  the  judgment 
of  a  justice  may  be  issued  by  this  court,  in  its  dis- 
cretion, notwithstanding  the  case  be  one  where  the 
statute  gives  a  right  of  appealing  to  the  C.  P.  Per 
Cowen,  J. 

In  general,  a  common  law  certinrari  will  not  be 
granted  where  a  right  of  appeal  exists.  Per  Cow- 
en,  J. 

Otherwise,  however,  if  it  appear  that  there  has 
been  a  palpable  usurpation  of  power,  by  which  the 
party  has  been  injured.  Per  Cowen,  J. 
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Whether  the  court  will  ever  grant  a  common 
law  certiorari  to  a  party  who  has  actually  appealed, 
quaere. 

Citations— 21  Wend.,  673 ;  20  Wend.,77, 79, 146,147;  13 
Wend  4$ ;  2  R.  S  ,  163,  sec.  13:  187-191,  202.  sees.  194, 
MS-17  Johns  130, i32 ;  7  Cow.,  137;  2  Johns.  Cas.,108 ; 
3Hill  42? 52  ;5  Wend., 98 ;  24  Wend.,  113 ;  2  Hill,  657 ; 
5  Hill.  118. 

ERROR  to  the  Chenango  C.  P.  Wood  and 
Per  Lee  sued  Randall  before  a  justice, and 
recovered  judgment  for  $49.08  damages,  be- 
sides costs  ;  whereupon  Randall  appealed  to 
the  C.  P.  It  appeared  from  the  justice's  re 
265*]  turn  that  the  *suit  was  commenced  by 
attachment  returnable  four  days  from  date  and 
served  three  days  before  the  time  fixed  for  the 
return  thereof.  The  justice's  return  contained 
a  copy  of  the  affidavit  on  which  the  attachment 
issued,  in  these  words  :  "State  of  New  York  : 
Chenango  County,  ss.  Samuel  R.  Per  Lee,  of, 
«tc.,  being  duly  sworn  saith,  that  Roswell  A. 
Randall  is  justly  indebted,  etc.;  and  that  the 
application  for  an  attachment,  etc.,  is  made  on 
the  ground  that  the  said  Roswell  is  about  to  re- 
move and  has  removed  his  property  from  the 
said  County  of  Chenango,  with  intent  to  de- 
fraud his  creditors.  And  this  deponent  fur- 
ther says,  that  the  facts  and  circumstances  in 
this  case  are  these,  to  wit :  that  said  Roswell 
has  gone  to  reside  in  the  Village  of  Hamilton; 
that  he  has  removed  a  horse  and  cutter  and 
shop  tools  and  stock  and  leather  with  him  to 
said  Village  of  Hamilton;  and  that  before  said 
Randall  removed  his  said  property  from,  etc., 
he  said,  as  this  deponent  has  been  informed 
and  verily  believes,  that  he  was  to  have  two 
shops  agoing,  one  at  Hamilton  and  one  at  Nor- 
wich, and  that  John  Spey  was  going  to  man- 
age the  one  at  Hamilton  and  said  Roswell  the 
shop  at  Norwich,  and  that  said  Roswell  calcu- 
lated to  be  here  (at  Norwich)  the  greater  part 
of  the  winter  ;  and  that  said  Randall  has  re 
moved  with  his  property  as  aforesaid  to  Ham 
ilton;  and  further  this  deponent  saith  not." 

The  return  further  showed  that,  on  the  ap 
pearance  of  the  parties  before  the  justice,  the 
defendant  objected  :    1.  That,  as  the  affidavit 
proceeded  upon  the  ground  that  the  defendan 
had  removed  or  was  about  to  remove  his  prop 
erty  from  the  county  with  intent  to  defraue 
his  creditors,  there  should  have  been  at  leas' 
six  days  between  the  service  and  return  of  thi 
attachment ;  and  2.  That  the  facts  and  circum 
stances  set  forth  in  the  affidavit  were  not  suf 
ficient  to  make  out  a  case  pf  fraud.     The  jus 
tice  overruled  the  objections  ;  whereupon  the 
defendant  moved  to  quash  the  proceedings  on 
the  ground  that  he  was  a  resident  of  the  coun 
ty,  etc.,  offering  proof  of  the  fact.     The  jus 
tice  denied  the  motion.  The  plaintiffs  declare 
on  several  promissory  notes  made  by  the  de 
fendant,  who  pleaded  the  general  issue  an 
266*]  *gave  notice  of  set-off.     A  trial  wa« 
then  had  upon  the  merits  and  judgment  ren 
dered  for  the  plaintiffs. 

The  justice  made  a  supplemental  return, stat 
Ing  that,  in  answer  to  the  motion  to  quash  th 
proceedings,   the  plaintiffs  replied  they  ha 
proceeded  for  fraud,  and  did  not  pretend  the 
defendant  was  a  non-resident. 

On  the  cause  being  called  for  trial  in  the  C. 
P.,  it  was  ordered,  on  motion  of  the  defend- 
ant's counsel,  that  the  proceedings  before  the 
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ustice  be  held  of  no  effect,  and  that  the  plaint- 
ffs  be  nonsuited,  on  the  ground  that  there  was 
ot  sufficient  time  between  the  service  and  re- 
urn  of  the  attachment,  and  because  the  affida- 
it  was  defective.  After  judgment  the  plaint- 
iffs sued  out  a  writ  of  error. 

Mr.  D.  Gray,  for  plaintiffs  in  error. 

Mr.  S.  S.  Merritt,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  plaintiffs  con- 
ended   that  the  proceeding  below   was   for 
raud,  and  not  on  the  ground  of  the  defeud- 
nt's  non  residence.     In  this  view  an  affidavit 
was  necessary.  But  the  affidavit  in  the  present 
ase  will  not  stand  the  test  of  law  ;  Ex  parie 
lobinson,  21  Wend.,  673  ;  Connett  v.  Lasscells, 
20  Id. ,  77,  79,  and  cases  cited  ;  Comfort  v.  Oil- 
»pte,  13  Id.,  404  ;  nor  was  there  the  proper 
ime  between  the  service  and  return  of  the  proc- 
ess.    2  R.  S.,  202,  2d  ed.,  sec.  295  ;  Id.,  163, 
sec.  31  ;  Johnson  v.  Moss,  20  Wend.,  146,  147. 
The  C.  P.  were  right,  therefore,  in  holding 
he  proceedings  to  have  been  irregular,  if  it 
was  competent  for  them  logo  into  the  question. 
Whether  they  were  so  in  rendering  a  judgment 
of  nonsuit,  I  shall  inquire  hereafter. 

An  attempt  is  now  made  to  sustain  the  at- 
achment  as  a  short  one  against  a  non  resident. 
3ut  this  cannot  be,  after  what  passed  in  the 
:ourt  below.  If  the  justice  has  a  right  on  ap- 
aeal  to  return  process  in  order  to  an  inquiry 
nto  its  validity,  he  must  also  have  the  power 
to  return  all  matters  even  of  evidence  tending 
,o  sustain  or  defeat  it.  If  an  appeal  is  to  be 
turned  into  a  *ct>rtu>rari,  the  change  [*267 
must  be  complete,  or  gross  injustice  may  en- 
e. 

On  an  appeal,  the  justice  is  required  to  re- 
turn the  title  of  the  cause,  the  demand  of  the 
plaintiff,  the  declaration,  plea,  notice  of  set-off, 
and  any  other  proceedings  of  the  parties  upon 
which  an  issue  was  formed,  together  with  the 
issue  joined  between  them;  2  R.  S.,  187,  188, 
2d  ed.,  sec.  194  ;  that  is  to  say,  a  replication, 
rejoinder,  notice  of  special  matter,  etc.  The 
parties  are,  on  this  return  being  made,  to  pro- 
ceed and  try  the  cause  upon  the  issue  or  issues 
thus  returned,  or  bring  the  issue  or  issues  of 
la-w  to  argument,  if  there  be  any,  on  which  the 
court  are  to  give  judgment,  etc.  Indeed,  unless 
the  appeal  be  dismissed,  the  whole  of  the  pyo- 
ceedings  relate  to  the  merits.  There  is  no  pro- 
vision for  going  beyond  them.  Id. ,  189-191. 
The  justice  had  already  returned  the  issues, 
and  more  too,  when  a  motion  for  a  supplement- 
al return  was  granted,  and  the  case  thus  made 
out  against  the  plaintiffs  on  the  point  of  irreg- 
ularity in  the  court  below.  The  attachment 
appeared  to  be  unsupported  by  a  proper  affi- 
davit, and  the  service  a  short  one.  It  was  as 
if  this  court  should  make  an  order  for  an  at- 
tachment against  a  foreign  corporation  on  an 
affidavit  totally  defective,  and  the  process 
should  moreover  be  irregularly  served.  Such 
defects  are  never  alleged  by  plea  and  tried 
upon  an  issue  formed.  The  motion  is  simply 
to  set  aside  the  proceeding  as  irregular. 

I  admit,  the  statute  concerning  appeals  re- 
quires the  return  of  issues  upon  pleas  in  abate- 
ment. The  C.  P.  mny  proceed  to  the  trial  of 
such  issues.  But  a  motion  to  set  aside  proceed- 
ings for  irregularity  is  not  a  plea  in  abatement. 
No  judgment  is  ever  rendered  on  such  a  mo- 
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tion.  The  court  obtains  information  by  admis- 
sion, affidavit,  or  otherwise,  according  to  its 
means  ;  and  simply  grants  or  denies  the  mo- 
tion. In  this  case  the  office  of  the  justice  was 
to  retain  or  set  aside  the  process  or  return,  ac- 
cordingly as  he  should  find  out  that  the  de- 
fendant was  a  resident  or  non-resident.  The 
plaintiffs'  admission  was  evidence  on  this  point. 
The  justice,  therefore,  erred.  However,  the 
cause  was  retained.  The  parties  went  into  a 
268*]  course  *of  pleading  and  trial  on  the 
merits  ;  and  instead  of  attacking  the  outworks 
by  a  certiorari  to  this  court,  the  defendant  ap- 
pealed to  the  C.  P.  Certainly,  after  that,  we 
should  never  have  granted  a  certiorari.  The 
object  of  an  appeal  is  to  try  the  merits  ;  and, 
when  made,  it  is  a  waiver  of  all  questions  re 
luting  to  form,  unless  indeed  they  are  proper- 
ly raised  by  plea  in  abatement,  running  on  to 
an  issue  of  fact  for  the  jury,  or  of  law  for  the 
court. 

It  seems  to  me  that  the  justice  has  no  power 
to  return  the  materials  for  any  other  action  on 
the  part  of  the  court ;  and  that,  when  they  are 
returned,  whether  process,  affidavit,  admis- 
sion, evidence,  etc.,  they  should  be  rejected  as 
impertinent.  Rawson  v.  Adams,  17  Johns.,  130. 
182  ;  People  v.  Vermilyea,  7  Cow.,  137  ;  Van 
Patten  \.  Ouderkirk,  2  Johns.  Cas.,  108. 

Great  ingenuity  has,  however,  been  exer- 
cised by  counsel  to  extract  an  issue  of  law 
from  the  proceedings  on  the  motion.  It  is  said, 
the  defendant  pleaded  residence  in  abatement, 
and  the  plaintiffs  demurred.  They  in  fact  an- 
swered that  they  had  not  proceeded  on  the 
ground  of  non  residence,  but  fraud  ;  and  the 
defendant  said  that,  in  this  view,  the  affidavit 
was  defective  and  the  service  a  short  one.  The 
whole  was  a  mere  discussion  on  the  question 
of  regularity. 

Adopting  the  freedom  of  the  counsel  in  turn- 
ing motions  into  pleadings,  everything  in  the 
whole  field  of  forensic  dispute  may  be  made 
to  bear  that  character.  The  parties  are  here 
made  ta  travel  back  behind  the  declaration  and 
come  forward  half  way  to  a  surrebutter  before 
they  reach  it.  The  attachment  is  returned 
under  a  statute  which  authorizes  the  return  of 
pleadings  only.  The  affidavit,  the  constable's 
return,  the  motion  to  set  the  return  aside,  and 
what  the  defendant  alleged  as  the  ground  of 
hfe  motion,  with  the  plaintiff's  explanation, 
are  also  included  in  the  return.  Everything 
said  or  sworn  in  the  course  of  a  cause  may  in 
one  sense  be  considered,  in  the  words  of  the 
statute,  a  proceeding  on  which  an  issue  is 
formed.  Allegation,  admission,  avoidance  and 
denial  are  the  course  of  the  parties  before  the 
jury.  They  are  continually  at  issue  by  them- 
selves or  witnesses  on  collateral  points  of  dis- 
pute. They  can  scarcely  open  their  mouths 
269*]  *without,  in  a  large  sense,  being  said 
to  proceed  in  forming  an  issue.  If  the  statute 
be  taken  in  the  same  sense,  all  distinction  be- 
tween an  appeal  and  certiorari  must  cease; and 
instead  of  returning  what  are  considered  in  a 
technical  sense  as  pleadings  or  proceedings  to 
issue  on  which  a  new  trial  is  to  be  had  or  judg- 
ment given  as  on  demurrer,  the  justice  may 
return  the  whole  case — process,  pleadings  and 
evidence — as  he  does  upon  a  certiorari.  The 
C.  P.  may  then  render  judgment  without  trial, 
as  they  did  in  this  case. 
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Such  was  not  the  design  of  the  statute.  If 
the  regularity  of  the  proceedings  are  to  be 
drawn  in  question,  I  think  this  must,  in  all 
cases,  be  done  by  certiorari.  The  question 
is  jurisdictional;  that  is  to  say,  has  the  jus- 
tice followed  the  statute  authority?  Has  he 
followed  the  rules  of  practice  in  those  things 
wherein  the  statute  has  left  him  no  discretion? 
This  may  be  tested  by  a  common  law  eertiorari, 
in  answer  to  which  he  is  bound  to  show  that 
he  has  followed  the  statute.  It  is  true  that 
when  put  to  that,  after  issue  joined  and  a  re- 
covery to  an  amount  over  $25,  the  party  gets 
no  costs.  I  do  not  think  the  Legislature  con- 
sidered it  right  he  should  have  costs.  Every 
object  of  substantial  justice  is  attainable  by  the 
appeal  and  a  new  trial  on  the  merits.  Below 
$25,  he  goes  to  his  statute  certiorari  returnable 
in  the  C.  P.  Above  that  sum,  he  makes  his 
election.  The  statute  has  not  expressly  taken 
away  the  jurisdiction  of  this  court;  and  a  cer- 
tiorari may  still  be  brought  at  the  choice  of  the 
party  grieved.  Our  general  jurisdiction  over 
all  inferior  tribunals  remains  until  expressly 
taken  away.  Ex  parte  Heath,  8  Hill,  42,  52,  and 
cases  cited".  True,  where  there  is  a  right  of  ap- 
peal we  generally  deny  a  certiorari.  It  will  not 
reach  all  the  merits.  Yet  where  there  is  a  pal- 
pable usurpation  of  power,  and  it  is  seen  that 
the  party  has  been  injured,  it  would  undoubt- 
edly be  granted.  The  authority  to  do  this,  and 
indeed  our  duty  to  do  it  in  a  proper  case,  not- 
withstanding the  right  of  appeal  from  a  justice, 
is  asserted  in  Comstock  v.  Porter,  5  Wend.,  98. 
I  do  not  admit  that  we  should  ever  do  it  where 
the  party  has  in  fact  appealed;  and  it  should 
be  done  very  rarely  where  he  has  not.  Yet  we 
still  hold  the  power  in  our  discretion  to  grant 
or  deny  the  writ. 

*The  awkwardness  of  appealing  for  [*27O 
an  irregularity  is  sufficiently  exemplified  in  the 
case,  before  us.  The  record  says:  "  The  cause 
being  called  for  trial  by  the  defendant,  it  is 
ordered  that  the  proceedings  before  the  said 
justice  be  held  as  of  no  effect,  and  that  the 
plaintiffs  be  nonsuited,  because  there  was  not 
sufficient  time  between  the  service  and  return 
of  the  attachment  issued  by  the  said  justice, 
and  for  the  insufficiency  of  the  affidavit.  And 
it  is  considered  that  the  plaintiffs  take  nothing 
by  this  suit;  but  that  they  be  in  mercy,  etc., 
and  that  the  defendants  go  thereof  without 
day."  This  is  called  a  conformity  to  the  stat- 
ute which  orders  the  justice  to  return  the 
pleadings  and  proceedings  on  which  an  issue 
is  formed,  and  directs  the  C.  P.  to  decide  the 
issue,  if  it  be  one  of  law,  or  try  it,  if  it  be  one 
of  fact.  If  they  had  jurisdiction  of  the  ques- 
tion, yet  clearly  they  could  do  no  more  than 
the  justice  could  have  done — set  aside  the  pro- 
ceedings for  irregularity.  It  seems  to  me  that 
we  gave  too  comprehensive  a  sense  to  the 
word  "  issue"  in  the  statute,  when  we  decided 
Bennett  v.  IngersoU,  24  Wend.,  113.  See,  Ma- 
lone  v.  Clark,  2  Hill,  657.  (And  see,  Swarttcout 
v.  Roddis,ante,  p.  118.) 

Not  only  are  the  allegations  on  the  motion 
treated  as  pleadings,  and  the  decision  as  a 
judgment;  but  the  evidence  on  which  the  mo- 
tion was  decided  is  returned,  and  judgment 
given  by  the  C.  P.  without  a  trial.  This  is  the 
inevitable  state  of  the  case,  unless  the  proceed- 
ings on  the  motion,  and  the  evidence,  can  be 

HILL  5. 


1843 


CAMEKON  v.  IRWIN. 


270 


manufactured  into  a  demurrer.  When  the 
plaintiffs  were  charged  with  proceeding  by  a 
defective  affidavit  against  a  resident,  and  evi- 
dence was  offered  to  prove  residence,  which 
was  an  essential  fact,  they  said  they  went  on 
fraud;  and  this  is  insisted  on  as  an  implied 
admission — a  non-denial  of  the  fact.  That  was 
matter  of  evidence;  and  if  there  was  an  issue 
of  fact  (for  there  was  clearly  no  demurrer)  the 
C.  P.  should  have  tried  it  by  a  jury.  The  ad- 
mission below  might  have  then  been  given  in 
evidence.  It  is  said,  on  the  authority  of  Raw- 
271*]  son*  v.  Adams,  17  Johns.,  130, 132,  that 
admissions  are  a  part  of  the  issue,  if  made  be- 
fore the  justice.  The  admission  there  was  verit- 
ably a  part  of  the  pleadings.  Here  it  is  no  more 
than  an  inference  to  be  derived  from  what  the 
plantiff  said  as  to  the  nature  of  their  proceed- 
ing. "  They  did  not  assume  or  contend  that 
the  defendant  was  a  non-resident,  but  opposed 
the  motion  and  the  offer  to  introduce  proof  of 
residence,  because  their  proceedings  were  not 
bottomed  on  the  ground  of  non-residence,"  is 
almost  the  literal  account  of  the  matter  given 
in  the  supplemental  return.  Had  a  jury  been 
sworn  in  the  C.  P.,  the  plaintiffs  might  still 
have  given  proof  that  the  defendant  was  a  non- 
resident. The  admission  was  not  among  that 
class  which  concludes  the  party.  It  was  a  mere 
deduction  from  his  argument.  Thus  the  re- 
turn was  received  not  only  of  the  issue  in  abate- 
ment, assuming  there  was  one,  but  of  the  evi- 
dence tending  to  establish  it. 

It  is  said  now  that  the  defendant  resided  in 
Hamilton,  which  was  in  Madison  Co.;  and  the 
affidavit,  I  see,  states  the  fact.  If  that  be  true, 
the  attachment  was  regular  according  to  the 
decisions  of  this  court.  The  question  should, 
at  any  rate,  have  been  tried  by  a  jury.  It  does 
not  follow  that,  even  if  the  thousand  contests 
about  regularity  are  to  be  returned  as  issues, 
the  C.  P.  may,  therefore,  receive  a  return  of 
the  evidence. 

I  do  not  perceive  any  difficulty  in  the  way 
of  the  C.  P.  taking  cognizance  of  the  cause, 
whether  the  process  before  the  justice  was  reg- 
ular or  not.  He  had  jurisdiction  of  the  sub- 
ject-matter, and  the  parties  were  there.  The 
defendant  chose  to  take  issue,  and  had  judg- 
ment against  him  on  the  merits.  That  the  jus- 
tice erred,  did  not  render  the  proceeding  void. 
Suppose  an  execution  had  gone,  could  the  jus- 
tice have  been  sued  as  a  trespasser?  Clearly  not. 
To  claim  such  a  consequence,  the  party  should 
at  least  have  refused  to  submit  when  the  jus- 
tice decided  against  him,  and  withdrawn  from 
the  contest.  The  C.  P.,  therefore,  had  juris- 
diction. 

But  if  they  had  not,  what  was  it  their  busi- 
ness to  do?  Nonsuit  the  plaintiffs?  If  all  was 
coram  non  judice.  what  right  had  they  to  ren- 
der judgment  at  all?  The  utmost  they  could 
272*J  have  *done  was  to  condemn  the  pro- 
ceedings, and  dismiss  them  as  a  nullity. 

In  any  view  which  can  be  taken  of  the  case, 
I  think  the  C.  P.  erred  ;  that  the  judgment 
should,  therefore,  be  reversed,  and  a  venire  de 
now  issue  from  the  court  below. 

Judgment  reversed. 

Cited  In  -4  Denlo.  95 ;  22  N.  Y.,  471 :  3fl  N.  Y..  421 : 
3  Barb.,  fill ;  14  Biirb.,  100:  2  Abb.  Pr.  473;  1  Park., 
476 :  1  Sandf .,  21 ;  2  Co.  H.,  54 ;  25  Minn.,  47. 
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Ejectment — Mistake  in  Deed — Evidence  of,  Inad- 
missible at  Law — Contra  in  Equity — Adverse 
Possession — Quitclaim  Deed,  Not  Affected  by. 
Where  the  Grantor  or  Adverse  Claimant  Were 
under  an  Equitable  Obligation  to  Convey — 
Payment  of  Mortgage  Extinguishes  Pmrer  of 
Sale  Contained — New  Trial. 

Evidence  of  a  mistake  in  a  deed  of  lands  is  not  ad- 
missible at  law  for  the  purpose  of  varying  its  effect; 
though  otherwise  in  equity. 

Payment  of  a  mortgage  extinguishes  the  power 
of  sale  contained  in  it ;  and  if  a  statute  foreclosure 
afterward  take  place,  even  a  bona  fide  purchaser  at 
the  sale  will  acquire  no  title.  Per  Cowen,  J. 

Where  the  foreclosure  took  place  for  the  benefit 
of  an  assignee,  and  the  property  was  bid  in  by  him 
at  the  sale :  held,  that  he  acquired  no  title. 

The  cases  of  Jackson  v.  Henry.  10  Johns.,  185,  and 
Jackson  v.  Slater,  5  Wend.,  295,  explained  and  lim- 
ited. Per  Cowen,  J. 

Payment  of  a  judgment  extinguishes  the  power 
of  selling  under  it.  Per  Cowen,  J. 

The  granting  of  a  new  trial  on  a  case  is  in  the  dis- 
cretion of  the  court :  and  if,  on  the  whole  matter, 
it  appear  that  legal  justice  has  been  done,  the  mo- 
tion will  be  denied.  Per  Cowen,  J. 

Accordingly,  where  the  circuit  judge  overruled  a 
valid  defense  which  was  fully  established,  but  di- 
rected a  verdict  in  favor  of  the  defendant  on  an  er- 
roneous ground,  and  the  plaintiff  moved  for  a  new 
trial  on  a  case,  the  motion  was  denied. 

To  defeat  a  deed  of  lands  on  the  ground  that  the 
grantor  was  not  in  possession  at  the  time  of  its  exe- 
cution, an  actual  or  constructive  adverse  possession 
in  another  must  be  clearly  proved.  Per  Cowen,  J. 

Such  adverse  possession,  however,  will  not  affect 
the  deed,  if  it  appear  that  both  the  grantor  and  the 
adverse  claimant  were  under  an  equitable  obliga- 
tion to  convey.  Per  Cowen,  J. 

The  Statute  of  Maintenance  was  intended  for  the 
protection  of  adverse  claimants:  and  they  may  re- 
nounce the  benefit  of  it.  Per  Cowen,  J. 

A  mortgagee  may.  for  the  purpose  of  remedying 
a  defect  in  his  title,  purchase  in  an  outstanding  one 
and  enforce  it  against  the  mortgagor.  Per  Cowen, 
J. 

Actual  payments  of  prior  incumbrances  by  a  mort- 
gagee, entitle  him,  in  equity,  to  hold  till  re-im- 
bursed  by  the  mortgagor.  Per  Cowen,  J. 

A,  being  the  owner  of  a  farm  containing  320  acres, 
executed  a  deed  to  B,  intending  thereby  to  convey 
the  whole:  but  by  reason  of  a  mistake  in  the  de- 
scription, *the  deed  only  conveyed  about  one  [*273 
third  of  the  farm.  B  took  possession  and  executed 
a  mortgage,  intending  that  it  should  cover  the 
whole  farm,  but  which  in  fact  contained  a  descrip- 
tion copied  from  the  deed.  The  mortgage  was  as- 
signed to  D  and  foreclosed  under  the  statute,  he  be- 
coming the  purchaser.  Sometime  afterward  D  dis- 
covered the  mistake  in  the  deed  and  mortgage,  and 
requested  A  and  B  to  correct  it,  threatening  to  file 
a  bill  against  them  if  they  refused.  Bsaid  he  would 
abide  by  whatever  A  thought  proper  to  do  in  the 
matter,  whereupon  the  latter  executed  to  D  a  quit- 
claim deed  of  the  whole  farm,  B  being  still  in  pos- 
session. Held,  that  the  quitclaim  was  valid,  not- 
withstanding B's  possession,  and  that  D  acquired 
title  to  the  whole  farm. 

Citations— 2  Hill,  528,  5«6  ;  5  Hill.  246;  1  R.  L..  1813. 
pp.  373,  374 :  10  Johns.,  185;  18  Johns..  7, 12;  21  Wend., 
483.  486.  487  :  28  Wend..  541 :  2  R.  S..  451.  sec.  8.  2d  ed.; 
4  Hill,  489;  1  Rand's  Pow., 212:  Coote,av>;  5  Wend., 
295. 

T7JECTMENT.  tried  at  the  Steuben  Circuit, 
-U  in  May.  1836,  before  Monell,  C.  Judge. 
The  declaration  contained  three  counts:  one  in 
favor  of  C.  Cameron,  as  devisee,  trustee  and  ex- 
ecutor of  Dugald  Cameron  deceased,  another 

NOTE.— 1.  Adverse  po»ie*rfon—  What  cotwtitntr#— 
Grant  of  landtheld  adivrxtly—Validitn<>f.  See  Whit- 
aker  v.  Cone,  2  Johns.  Cas.,  58,  iintt :  Jackson  v. 
Todd.  2Cai.,  183.  note ;  Clapp  v.  Bromagham,  It  Cow., 
530,  mttr,  anil  nnte*  riltjt. 

2.  Kviilr.nct— Admi#f<iltiWv  of,  tn  varj/  »r  c.ri>lain 
\critten  instrument*.  See,  generally,  Swick  v.  Soars. 
1  Hill,  17,  clastifled  IM  <,fn«tf*  cited. 
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in  favor  of  Leland,  as  devisee  and  trustee  of 
W.  Helm  deceased,  and  a  third  in  favor  of 
both  plaintiffs  jointly,  in  their  representative 
capacity.  The  premises  were  described  in  the 
declaration  as  a  lot  of  land  containing  250 
acres  lying  in  township  No.  4  in  the  4th  range 
of  townshjpsin  the  County  of  Steuben,  being 
situate  in  the  Town  of  Bath  in  said  coun- 
ty, and  being  the  western  part  of  the  Robin 
farm,  so  called,  bounded,  etc. 

On  the  trial,  the  plaintiffs  were  shown  to  be 
trustees  of  the  real  estate  of  which  their  testa- 
tors died  seised  respectively,  and  it  was  ad- 
mitted that  the  defendants  were  in  possession 
of  the  premises  in  question  at  the  commence- 
ment of  the  suit.  It  was  also  admitted  that  D. 
Cameron  was  seised  in  fee  of  the  Robin  farm 
prior  to  and  until  December  6,  1810.  That 
farm  contained  upwards  of  320  acres,  and  was 
described  and  bounded  as  follows:  "  All  that 
certain  piece,  parcel  or  tract  of  land  lying  and 
situate  in  township  No.  4,  etc.,  beginning  on 
the  northwesterly  bank  of  the  Cohocton  Creek, 
etc. ;  thence  south  sixty  degrees  west  sixty-five 
chains  to  a  stake  and  stones;  thence  south  two 
degrees  west  thirty-five  chains  and  sixty  links 
to  a  stake  and  stones;  thence  south  eighty- 
eight  degrees  east  seventy  chains  to  a  post ; 
thence  north  two  degrees  east  twenty-six  chains 
to  the  southwesterly  bank  of  said  Cohocton 
Creek;  thence  up  the  same,  etc.,  to  the  place 
of  beginning,  containing  three  hundred  and 
twenty  acres  of  land,  be  the  same  more  or  less, 
274*]  as  *surveyed  by  Peter  C.  Loop  ;  etc. 
December  6,  1810,  D.  Cameron  executed  a 
deed  to  Helm,  in  which  the  premises  conveyed 
were  described  as  above,  except  that  the  second 
course  (the  words  in  italics)  was  omitted,  so 
that  the  description  really  included  but  about 
100  acres  of  land,  in  a  triangular  form,  being 
the  northern  part  of  the  Robin  farm.  Novem- 
ber 14,  1815,  Helm  executed  a  mortgage  to  one 
Haight,  which  described  the  premises  precisely 
as  in  the  deed  from  D.  Cameron.  This  mort- 
gage was  assigned  to  Elisha  Williams,  and  was 
afterwards  foreclosed  by  advertisement,  Will- 
iams becoming  the  purchaser.  The  sale  was 
made  by  Haight,  as  auctioneer,  June  14, 1817. 
The  foreclosure  proceedings  were  conducted 
in  the  name  of  Haight,  the  mortgagee,  who 
executed  to  Williams  the  usual  deed  in  such 
cases,  dated  September  5,  1817.  The  descrip- 
tion of  the  land  in  this  deed  followed  that  con- 
tained in  the  mortgage.  February  8, 1823,  D. 
Cameron  gave  a 'quitclaim  deed  to  Williams 
of  the  whole  Robin  farm.  Williams  after- 
wards sold  the  eastern  120  acres  of  the  Robin 
farm  to  one  McCoy,  and  contracted  to  sell  the 
residue  (the  premises  in  question)  to  the  de 
fendants. 

Considerable  evidence  was  given  during  the 
course  of  the  trial  going  to  show  that  the  deed 
from  D.  Cameron  to  Helm,  as  well  as  the 
mortgage  from  Helm  to  Haight.  were  intended 
to  embrace  the  whole  of  the  Robin  farm,  and 
that  the  omission  to  insert  the  second  course 
arose  from  accident  and  mistake. 

The  plaintiffs'  counsel  offered  to  prove  that 
the  mortgage  was  paid  up  and  discharged  prior 
to  the  foreclosure.  The  defendants'  counsel 
objected,  and  the  circuit  judge  refused  to  re- 
ceive the  evidence. 

It  was  insisted,  among  other  things,  by  the 
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plaintiffs'  counsel  that  the  deed  from  D.  Cam- 
eron to  Williams  was  void  for  maintenance. 
The  facts  relating  to  this  branch  of  the  case 
will  be  found  sufficiently  stated  in  the  opinion 
of  the  court. 

The  circuit  judge  charged  the  jury  that  the 
mortgage  covered  the  whole  Robin  farm,  and 
that  Williams  acquired  title  thereto  under  the 
foreclosure.  He  further  charged  that  the  deed 
from  *D.  Cameron  to  Williams  was  [*275 
void  for  maintenance  ;  but  that  the  defendants 
were  entitled  to  a  verdict  on  the  first  ground. 
The  jury  rendered  a  verdict  for  the  defend- 
ants, and  the  plaintiffs  now  moved  for  a  new 
trial  on  a  case. 

Mr.  Z.  A.  Leland,  for  plaintiffs. 

Mr.  E.  Howell,  for  defendants. 

By  the  Court,  Cowen,  J.  Dugald  Cameron's 
original  title  to  the  whole  of  the  Robin  farm, 
said  to  contain  320  acres,  is  not  disputed.  De- 
cember 6,  1810,  by  deed  of  that  date,  he  con- 
veyed a  portion,  lying  in  the  form  of  a  triangle 
on  the  northern  part  of  the  farm,  and  contain- 
ing about  100  acres,  to  William  Helm,  who, 
November  14, 1815,  executed  a  mortgage  of  the 
same  portion  to  Samuel  S.  Haight,  which  mort- 
gage was  assigned  to  Elisha  Williams.  The 
mortgage  was  foreclosed  by  advertisement,  the 
land  being  bid  in  for  his  benefit,  and  the  auc- 
tion deed  taken  in  his  name.  The  defendants 
claim  under  him. 

Neither  the  conveyance  to  Helm,  nor  his 
mortgage  to  Haight,  however,  covered  the 
premises  in  question.  It  was  sought,  at,  the 
trial,  to  show  by  extrinsic  circumstances  that 
they  did  so ;  and  the  judge  finally  came  to  that 
conclusion.  To  warrant  this,  a  line  must  some- 
how be  imported  into  these  instruments,  run- 
ning from  the  termination  of  the  first  line  in 
each,  south  two  degrees  west  thirty-five  chains 
and  sixty  links  to  a  stake  and  stones.  I  am  not 
aware  of  any  principle  on  which  this  can  be 
done  ;  nor  was  any  mentioned  upon  the  argu- 
ment. The  line,  no  doubt,  was  omitted  by  mis- 
take ;  but  the  deeds  cannot  be  rectified  at  law. 
Relief,  if  due  to  the  case,  can  be  given  by 
chancery  only. 

If  otherwise,  however,  and  admitting  the 
foreclosure  to  have  been  regular,  we  think  the 
proposed  proof  of  payment  should  have  been 
allowed.  Even  if  Williams  was  a  bona  fide  pur- 
chaser, hi  s  case  comes  directly  within  the 
reason  of  Wood  v.  *Colmn,  2  Hill,  566.  [*276 
It  was  there  held  that  payment  of  a  judgment 
extinguished  the  power  to  sell  under  it.  (See, 
per  Cowen,  J.,  in  Deyo  v.  Van  Valkenburgh, 
ante,  p.  246.)  Williams  was  certainly  no  mofe 
a  bona  fide  purchaser  than  the  defendant  who 
took  under  the  sale  on  the  judgment  and./i.  fa. 
in  that  case  ;  and  the  defendants  in  this,  could 
acquire  no  better  title  from  Williams  than  he 
himself  had.  The  statute  under  which  this 
foreclosure  took  place  provided  that  no  sale 
authorized  by  special  power  should  be  defeated 
to  the  prejudice  of  a  bona  fide  purchaser.  1  R. 
L.  of  1813,  pp.  373,  374.  There  must  be  a 
power.  Payment  extinguishes  it ;  and  the  case 
becomes  the  same  as  if  none  bad  ever  been  in- 
serted in  the  mortgage.  The  case  of  Jackson  v. 
Henry,  10  Johns.,  185,  turned  on  the  construc- 
tion of  the  Statute  of  Usury.  Were  the  point 
in  that  case  res  integra,  it  might  be  very  diffi- 
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cult  to  prove  that  a  power  to  sell  under  a  usu- 
rious security  is  not  void,  in  the  words  of  the 
Statute  of  Usury,  to  all  intents  and  purposes; 
and  especially  against  the  man  who  partic- 
ipates in  the  concocting  of  the  security,  and 
his  assignees.  The  precedent  should  not  be  ex- 
teuded.  There  are  many  decisions  upon  the 
Usury  Act  which  are  entirely  anomalous.  By 
payment,  the  whole  mortgage  is  extinct  ;  as 
much  so  as  if  released  or  paid  and  canceled  of 
record.  It  ceases  to  operate  either  at  law  or  in 
equity,  and  the  whole  title  revests  in  the  mort- 
gagor. Jackson  v.  Davis,  18  Johns.,  7,  12  ;  Ed- 
wards v.  Fire  Ins.  &  Loan  Co.,  21  Wend.,  488, 
486,  487,  and  books  cited ;  8.  C.  on  error,  26 
Wend.,  541.  To  call  it  a  mortgage,  would  be 
an  abuse  of  the  word.  It  is  no  more  than  a 
blank.  It  cannot  be  that  a  naked  foreclosure 
by  advertisement  shall  take  away  a  man's  farm. 

A  valid  power  is  necessary  as  the  foundation 
of  the  purchaser's  title.  The  case  of  Jackson 
v.  Slater,  5  Wend. ,  295,  merely  holds  that  a 
statute  foreclosure,  though  after  twenty  years, 
rebuts  the  presumption  of  payment  arising 
from  lapse  of  time.  Other  circumstances  also 
277*]  came  into  that  *case,  rendering  it 
proper  that  the  jury  should  say  whether  the 
presumption  was  not  overcome.  It  was  not 
held  that  the  foreclosure  was  conclusive  of 
title,  payment  or  no  payment.  It  was  taken  for 
granted  that,  though  the  lessor  of  the  plaintiff 
was  the  purchaser,  he  must  fail,  unless  the 
jury  should  find  that  his  purchase  was  based 
on  an  unpaid  mortgage.  If  this  were  not  so, 
why  did  the  court  talk  of  rebutting  the  pre- 
sumption of  payment  ?  Why  not  say  that  the 
plaintiff  must  recover  whether  there  was  a 
payment  or  not  ?  He  wanted  no  mortgage.  He 
could  have  taken  the  farm  on  the  newspaper 
and  the  auction.  If  these  be  equal  to  a  fore- 
closure in  chancery,  no  mortgage  need  be 
shown  in  the  chain  of  proof.  Take  it  that  the 
old  statute  was  as  strong  as  the  present.  2  R. 
8.,  451,  2d  ed.,  sec.  8,  viz.:  "  Every  sale  pur- 
suant to  a  power  as  aforesaid,"  made  to  a  pur- 
chaser in  good  faith,  shall  be  equivalent  to  a 
foreclosure  and  sale  in  equity.  The  case  before 
us  still  wants  the  two  ingredients  ;  a  power 
and  a  purchaser  boriafide.  Surely  an  assignee 
has  not  come  to  be  considered  as  holding  by  a 
right  paramount  to  that  of  his  assignor,  like 
a  bona  fide  purchaser  of  commercial  paper.  I 
admit'  that  Jackson  v.  Ilenry  goes  that  length, 
and  even  further  than  the  law  had  ever  gone 
in  favor  of  commercial  paper.  It  is  another 
reason  why  that  case  should  not  be  extended  in 
its  application  beyond  the  letter. 

Taking  it,  therefore,  that  the  mortgage  and 
foreclosure  in  question  were  duly  proved,  and 
that  they  comprehended  the  premises  in  ques- 
tion, yet,  if  no  defense  independently  of  these 
was  established  at  the  circuit,  there  should  be 
a  new  trial. 

The  case,  however,  not  being  here  on  bill  of 
exceptions,  the  obligation  to  order  a  new  trial 
is  not  peremptory,  though  the  judge  erred  in 
directing  a  verdict  for  the  defendants  on  the 
mortgage,  if  he  also  erred  in  overruling  a  de- 
fense fully  established  upon  other  grounds. 
The  granting  of  a  new  trial  on  a  case,  is 
matter  of  discretion  ;  and  if  the  court  see  that 
legal  justice  has  been  done  by  the  verdict,  they 
will  not  disturb  it. 
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Williams  having,  after  the  foreclosure,  dis- 
covered that  neither  the  lines  of  Helm's  title 
nor  those  of  the  mortgage  covered  more  than 
*a  third  of  the  land  intended,  immedi-  [*278 
ately  set  about  having  the  mistake  rectified. 
He  applied  both  to  Helm,  the  mortgagor,  and 
Cameron,  his  grantor.  Helm  himself  had,  it 
seems,  already  discovered  the  mistake,  and  re- 
tained a  surveyor  to  ascertain  its  extent.  There 
was,  in  fact,  by  the  omission  of  the  west  line, 
a  difference  of  more  than  200  acres.  That  in 
the  deed  to  Helm  this  was  owing  to  a  mere 
clerical  slip  of  the  scrivener,  there  is  not  the 
least  doubt.  Cameron  admitted  that  the  whole 
Robin  farm  had  been  conveyed  by  him  in  ex- 
change for  Sod  us  property.  He  credited  the 
whole  in  account,  and  assured  a  man  who  pro- 
posed to  buy  it  of  Helm,  that  the  title  was 
good.  The  leaving  of  the  west  line  out  of  the 
deed  had  contracted  the  farm  into  a  triangle  of 
about  100  acres.  Haight  says  the  lines  of  the 
mortgage  had  been  transcribed  from  the  regis- 
try of  Helm's  title  ;  and  it  is  scarcely  possible 
for  the  mind  to  resist  the  conclusion  that  the 
omission  was  a  sheer  mistake.  The  difference 
was  most  glaring.  It  was  known  to  all  parties; 
and  a  court  of  chancery  would  have  unhes- 
itatingly compelled  both  Cameron  and  Helm  to 
make  new  deeds  including  the  line  that  had 
been  dropped  ;  and  they  would  have  been  en- 
joined by  that  court  had  they  brought  eject- 
ment. The  true  lines  were  apparent  on  the 
ground.  They  were  marked  around  the  whole 
Robin  farm  ;  were  easily  traceable  down  to  the 
time  of  the  trial ;  and  had  doubtless  been  run 
by  the  very  survey  of  Loop  referred  to  in  the 
deed.  All  this  now  comes  out  in  evidence  from 
trustees  under  the  wills  of  Cameron  and  Helm. 
It  is  true,  Helm  did  at  first  say  to  Williams 
that  his  mortgage  was  never  intended  for  more 
than  the  triangle ;  and  refused  to  correct  it. 
Cameron  also  refused  to  correct  the  deed.  The 
refusals,  however,  raised  just  such  a  storm  as 
was  to  have  been  expected  from  the  circum- 
stances. Williams  knew  his  rights,  pressed  his 
demand  for  amicable  redress  and  threatened  an 
immediate  suit  in  chancery  to  correct  the  two 
papers  if  the  refusal  should  be  persisted  in. 
Helm  finally  referred  him  to  Cameron,  who 
gave  up  the  controversy,  and  quitclaimed  the 
whole  directly  to  Williams.  I  do  not  go  over 
the  evidence  particularly.  I  speak  of  the  result 
as  it  strikes  the  mind. 

*It  is  not  denied  that,  in  virtue  of  [*27J> 
this  quitclaim  deed,  the  defendants  have  a 
perfect  title,  unless  that  deed  be  defeasible  on 
some  of  the  technical  objections  which  are 
urged  against  it.  A  prominent  one  is  the  ad- 
verse possession  of  Helm.  What  his  posses- 
sion, was,  in  fact,  is  left  quite  equivocal  by  the 
proof.  His  constructive  possession  was  noth- 
ing beyond  the  triangle,  for  his  deed  covered 
nothing  more:  and  I  doubt,  on  the  evidence, 
whether  Williams'  tenants  may  not  as  well  be 
said  to  have  possessed  the  farm  as  Helm.  To 
defeat  a  deed  on  the  ground  that  the  grantor  is 
out  of  possession,  either  an  actual  or  construct- 
ive adverse  possession  in  another  should  be 
clearly  shown. 

But  with  what  propriety  can  adverse  posses- 
sion be  predicated  of  Helm,  after  he  had  given 
his  consent  to  abide  the  action  of  Cameron? 
The  Statute  of  Frauds  has  nothing  to  do  with 
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the  parol  admission  of  another's  right,  when 
the  admission  is  invoked  to  characterize  a  pos- 
session. The  Statute  of  Maintenance  was  passed 
to  prevent  oppression  by  purchasing  law  suits 
against  claimants  persisting  in  their  supposed 
titles.  It  was  intended  for  their  benefit,  and 
they  may  waive  it.  Keneda  v.  Gardner,  4 
Hill,  469.  In  this  case,  that  was  most  effect- 
ually done.  Haight  called  on  Helm  in  Will- 
iams' behalf,  to  correct  the  mistake.  To  one 
who  had  copied  the  mortgage  lines  from  the 
registry  of  the  deed,  Helm  was  not  so  bold  as 
to  deny  the  mistake.  Under  a  consciousness 
of  truth  and  justice,  though  not  prepared  him- 
self to  act  as  he  should,  he  does  the  same  thing; 
appoints  his  grantor,  who  had  the  legal  title, 
to  act  for  him,  and  the  deed  was  given  by  the 
latter  under  a  like  consciousness.  Some  in- 
quiry was  made  as  to  Williams  paying  a  con- 
sideration, as  if  the  deed  was  a  fraud  on  Helm. 
It  would  have  been  very  strange  for  Cameron 
to  have  demanded  a  consideration,  unless,  like 
Helm,  he  was  pinched  in  his  circumstances. 
At  best,  there  could  have  been  no  honesty  in 
such  a  demand.  The  Chancellor  would  not 
have  waited  for  a  consideration.  Had  they 
put  Williams  to  his  remedy  by  bill,  the  consid- 
eration would  probably  have  come  from  the 
other  side  in  the  form  of  costs.  The  whole  is 
no  more  than  both  Helm  and  Cameron  were 
equitably  bound  to  do,  and  would  have  been 
28O*]  *compelled  to  do  by  the  court.  On  the 
whole,  I  have  been  unable  to  agree  with  the 
circuit  judge  that  this  deed  was  void  by  reason 
of  adverse  possession.  I  do  not  think  there 
was  even  a  question  upon  it  for  the  jury.  The 
language  and  conduct  of  Helm  seems  to  me 
so  perfectly  natural  under  the  circumstances, 
that  no  twelve  men  could  have  doubted  of  the 
transaction  as  spoken  of  by  Haight.  But,  in- 
dependently of  that,  I  entertain  no  doubt  that 
a  deed  from  one  out  of  possession,  though  the 
land  may  be  holden  by  another  under  an  ad- 
verse claim,  yet,  both  being  at  the  time  under 
an  equitable  obligation  to  convey,  stands  en- 
tirely clear  of  the  Statute  of  Maintenance.  The 
whole  was  here  the  mere  compromise  of  a 
chancery  claim.  The  argument  against  the 
transaction  would  subject  the  Chancellor  to  the 
imputation  of  maintenance  had  the  parties 
stood  out  till  a  decree. 

Nor  have  I  been  able  to  discover  any  ground 
for  saying  that  the  defendants,  though  they 
claimed  under  Helm,  were  estopped  to  use  the 
deed  from  Cameron  to  Williams.  They  were 
in  the  condition  of  any  person  who  finds  that 
he  is  mistaken  in  supposing  he  had  got  a  good 
title  from  his  mortgagor — a  title  to  a  whole, 
when  it  is  in  fact  only  of  one  third — and  who 
takes  a  conveyance  from  the  man  in  whom  the 
title  of  the  other  two  thirds  is  outstanding. 
The  claiming  under  Helm  was  mere  talk  found- 
ed on  mistake.  But  take  it  that  the  mortgage 
lines  ran  round  the  Robin  farm;  yet  I  am  aware 
of  no  principle  which  inhibits  a  mortgagee 
from  purchasing  in  an  outstanding  title,  and 
enforcing  it  against  his  mortgagor.  On  the 
contrary,  a  defective  title  must  often  be  cured 
in  this  way,  to  avoid  a  loss  of  the  debt.  Act- 
ual payments  of  prior  incumbrances  entitle 
the  mortgagee,  in  equity,  to  hold  till  the  mort- 
gagor shall  re-imburse  them;  and  in  some  cases, 
if  the  mortgagee  can  get  them  in  by  assign- 
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ment,  he  superadds  a  legal  title,  paramount  to 
that  of  his  mortgagor  and  valid  against  an 
ejectment.  The  effect  of  the  mortgagor's  re- 
paying the  money  is  merely  to  avoid  the  effect 
of  the  mortgage.  If  the  mortgagee  have  ac- 
quired a  paramount  title,  the  act  of  payment 
will  not  inure  as  a  purchase  of  it.  Indeed,  a 
tenant  may  obtain  a  title  on  which  he  can  eject 
*his  landlord.  All  he  is  obliged  to  do,  [*281 
even  under  this  peculiar  relation,  is  to  sur- 
render the  possession.  This  dissolves  the  es- 
toppel, and  he  may  sue  for  the  land.  As  be- 
tween mortgagee  and  mortgagor,  no  such  es- 
toppel exists  against  the  latter.  The  mortgagee 
is  rather  the  landlord;  the  mortgagor  being,  in 
strict  law,  considered  as  a  quatd  tenant  at  will. 
Whether  equity  might  not,  in  a  proper  case, 
consider  the  mortgagee  as  a  trustee,  and,  on 
that  ground,  decree  that  he  shall  stand  as  a 
purchaser  for  the  mortgagor's  benefit,  on  be- 
ing re-imbursed,  is  another  question.  At  law, 
if  the  mortgagee  acquire  a  good  title  from  a 
third  person,  it  is  absolute.  It  is  laid  down 
generally  in  the  books  on  mortgages,  that  the 
mortgagee  is  not  estopped  to  question  the  title 
of  the  mortgagor.  1  Rand,  Pow.,  212;  Coote, 
355.  It  is  not  necessary  to  say  that  he  can  set 
up  an  outstanding  title  with  which  he  is  not 
connected,  either  before  or  after  the  law  day. 
I  suppose  he  cannot.  Under  our  decisions,  the 
mortgagee  is  at  no  time  looked  upon  as  having 
exactly  the  legal  title.  It  may,  at  any  time  pre- 
vious to  the  foreclosure,  be  devested  by  mere 
payment  or  even  tender.  He  holds  a  pledge; 
Edwards  v.  Fire  Ins.  and  Loan  Co.,  lit  supra  ; 
and  a  pledgee  is  bound,  in  general, to  surrender 
the  subject,  on  payment,  as  a  tenant  is  bound 
to  surrender  to  his  landlord  at  the  expiration 
of  the  term.  So  far  it  may  be  said  the  mort- 
gagee is  estopped;  but  if  to  save  his  title,  he  be 
obliged  to  buy  of  another,  the  rule  is  different. 
If  the  mortgagor  refuse  to  interfere  and  obtain 
the  title  himself,  what  right  has  he  to  com- 
plain? If  he  lose  his  property,  it  is  his  own 
fault;  and  if  the  mortgagee  obtain  it  for  little 
or  nothing  beyond  his  trouble,  the  case  is  not 
altered. 

But  again;  in  the  view  I  have  taken  of  the 
deed  from  Cameron  to  Helm,  the  latter  could 
never  have  recovered  the  premises  in  question. 
The  lines  in  his  deed  did  not  comprehend 
them;  and  of  course  his  devisee  has  shown  no 
title  or  possession  that  could  ever  have 'oper- 
ated against  Cameron.  The  name  of  his  dev- 
isee must  be  considered  the  same  as  if  stricken 
from  the  declaration;  and  then  the  question 
stands  between  the  title  of  Cameron  and  that 
of  Williams  to  whom  he  conveyed.  Suppose 
*Helm  was  in  adverse  possession;  that  [*282 
gave  him  no  right  whatever  as  against  Camer- 
on. Then,  as  between  the  only  plaintiff  left 
and  the  defendants,  what  right  has  he  to  re- 
cover? His  devisor  conveyed  by  quitclaim 
deed  to  the  grantor  of  these  very  defendants; 
and  however  void  that  might  have  been  in  re- 
spect to  Helm,  whom  I  am  now  supposing  to 
have  been  in  adversely  at  the  time,  it  is  not  for 
Cameron's  devisee  to  claim  against  the  deed, 
in  a  suit  between  him  and  the  defendants.  A 
rfcovery  by  him  in  a  suit  against  Helm  or  any 
one  claiming  under  him,  would  have  inured 
to  the  benefit  of  the  defendants.  In  Livingston 
v.  Proseus,  2  Hill,  526,  Mr.  J.  Bronson  shows 
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very  clearly  that  though  a  deed  of  lands  held 
adversely  be  void  as  against  the  one  thus  hold- 
ing and  those  subsequently  coming  in  under 
him,  yet  as  between  the  grantor  and  grantee 
and  'all  persons  except  the  adverse  holder,  or 
those  standing  in  his  place,  it  is  good. 

My  conclusion  is  that  although  the  main  re- 
liance of  the  defendants— the  mortgage— failed , 
yet  several  grounds  remain,  on  either  of  which 
the  verdict  is  sustainable,  and  should  not  be 
disturbed. 

New  trial  denied. 

Mortgage  or  judgment— Payment  of  debt  extin- 
guishes power  of  sale.  Overruled— 36  Barb.,  501;  516. 

Distinguished— 4  Keyes,  508. 

Cited  in— 11  N.  Y.,  71 ;  4  Abb.  App.  Dec.,  535 ;  15 
Hun.,  301 :  34  Barb.,  543 ;  2  Sawy.,  560 ;  11  Minn.,  173; 
13  Mich.,  396. 

Accounting  inequity.  Cited  in— 53  N.  Y.,  229 ;  13 
Am.  Rep.,  522. 

Outstanding  title— Purchase  of,  by  mortgagee— Es- 
timpel.  Cited  in-62  N.  Y.,421;  5  Abb.  N.  S.,  453;  1 
Sheld.,  145  ;  52  111.,  143. 

New  trial— Granting  on  a  case,  in  discretion  of 
court.  Cited  in— 13  Hun.,  183. 

Deed— Concluaiveness  of— Cannot  be  rectified,  at  law. 
Cited  in— 3  Barb.,  219;  25  Barb.,  213 ;  34  Barb.,  63;  53 
Barb.,  396. 

Assignee  of  mortgage— Purchase  by.  Overruled— 
36  Barb.,  501.  516. 

Cited  in— 10  Barb.,  563 ;  12  Barb.,  20. 

Champerty  and  maintenance— Adverse  possession. 
Cited  in— 15  Barb.,  497 ;  34  Barb.. 63 ;  12  Abb.  Pr.,  278. 

Also  cited  in— 9  Barb.,  300 ;  4  T.  &  C.,  623. 


BROWNELL  *>.  FLAGLER. 

Action  on  the  Case  for  a  Lamb—  Where  Both 
Parties  Are  Negligent,  No  Action  Lies —  Vol- 
untary Injury. 

Where  an  injury  has  resulted  from  the  negligence 
of  both  parties,  without  any  intentional  wrong  on 
the  part  of  either,  an  action  on  the  case  cannot  be 
maintained.  Per  Bronson,  J. 

The  plaintiff,  being  the  owner  of  a  lamb,  allowed 
it  to  escape  into  the  highway,  where  it  mingled  with 
a  flock  of  sheep  which  the  defendant  was  driving 
along  ;  and  he,  knowing  this  fact,  made  no  attempt 
to  separate  the  lamb  from  the  flock,  but  delivered 
the  whole  to  a  drover  in  pursuance  of  a  sale  previ- 
ously made,  by  whom  they  were  taken  off  to  market. 
Held,  that  these  facts  were  sufficient  to  authorize  a 
verdict  in  favor  of  the  plaintiff  for  the  value  of  the 
lamb,  though  it  was  not  included  in  the  sale  to  the 
drover,  and  the  defendant  received  nothing  on  ac- 
count of  it. 

Citations— 1  Cow..  78;  Cro.  Jac.,  158;  19  Wend..  5 
401 :  21  Wend.,  615,  619. 

ERROR  to  the  Dutchess  C.  P.  Brownell  sued 
Flagler  before  a  justice  of  the  peace  in  an 
283*]  action  on  the  case  to  recover  the  *value 
of  a  cosset  lamb.  The  lamb  ran  with  the  plaint- 
iff's cow,  and  both  were  pastured  in  the  field 
of  one  De  Langs.  The  cow  and  lamb  got  into 
the  highway  November  5th  or  6th,  1841,  and 
on  that  day  the  defendant,  who  lived  within  a 
mile,  passed  with  a  flock  of  about  20  lambs 
which  he  had  sold  to  a  drover  by  the  name  o! 
Pine.  The  plaintiff's  lamb  mingled  with  the 
flock,  and  the  defendant  drove  them  all  on  to 
gether,  knowing  that  the  strange  lamb  was  in 
the  flock,  and  left  them  in  the  yard  of  one 
Shearman  for  the  drover,  who  came  the  next 
morning  and  took  them  all  away  to  market 
The  defendant  knew  that  he  left  the  strange 
lamb  in  the  yard  among  the  rest  ;  but  he  re 
ceived  nothing  for  it  from  Pine,  having  been 
paid  for  his  own  lambs  before  he  drove  them  tr 
Shearman's  where  Pine  was  to  come  for  them. 
The  Jury  found  a  verdict  for  the  plaintiff,  and 
the  justice  rendered  judgment  in  his  iavor. 
HILJ.  5. 


The  defendant  removed  the  cause  to  the  C.  P. 
>y  certiorari, where  the  judgment  was  reversed, 
on  the  ground  that  the  plaintiff  was  chargeable 
with  negligence  for  allowing  his  lamb  to  be  in 
he  highway.     The  plaintiff  brought  error. 
Mr.  S.  Barculo,  for  plaintiff  in  error. 
Mr.  O.  T.  Coffin,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  In  an  action  on 
,he  case,  where  the  injury  of  which  the  plaint- 
ff  complains  has  resulted  from  the  negligence 
of  both  parties,  without  any  intentional  wrong 
on  the  part  of  the  defendant,  the  action  cannot 
)e  maintained.  Bushv.  Brainard,  1  Cow.,  78; 
Blyth  v.  Topham,  Cro.  Jac.,  158;  Rathbun  v. 
Payne,  19  Wend.,  399,  401,  and  cases  cited  ; 
Hartfield  v.  Roper,  21  Id.,  615,  619.(«)  There 
*may  have  been  some  slight  degree  of  [*284 
negligence  on  the  part  of  the  plaintiff  in  allow  - 
ng  his  cow  and  larnb  to  escape  into  the  high- 
way ;  and  if  the  lamb  had  been  killed  by  a 
passing  carriage,  without  any  intentional  fault 
n  the  driver,  the  plaintiff  would  have  had  to 
aear  the  loss.  But  the  plaintiff  is  not  suing  for 
negligence.  He  complains  of  a  voluntary  in- 
jury. The  defendant  knowingly  drove  away 
;he  lamb,  and  left  it  in  the  yard  with  his  own 
flock  to  be  taken  by  the  drover.  If  he  could 
not  separate  this  lamb  from  the  rest  when  it 
;ame  into  the  flock,  he  could  easily  have  done 
so  when  he  got  to  Shearman's  ;  and  the  jury 
bave  found,  as  they  well  might,  that  he  was  in 
fault  for  not  doing  it. 

It  is  of  no  consequence  that  the  defendant 
has  not  been  a  gainer  by  the  wrong.  It  is 
enough  that  he  has  done  an  injury  to  the  plaint- 
iff. The  judgment  of  the  C.  P.  must  be  re- 
versed, and  that  of  the  justice  affirmed. 

Ordered  accordingly. 

Reviewed— 4  Ind..  99 ;  58  Am.  Dec..  625. 

Cited  in-5  Denio,  266;  21  N.  Y.,  117  ;  1  Keyes,  572 ; 
2  Abb.  App.  Dec.,  381 ;  5  Barb.,  338 ;  8  Barb.,  383 ;  11 
Barb.,  115:  17  Barb.,  97:  27  Barb.,  228,  655:  33  How. 
Pr.,  199 ;  1  E.  D.  S..  272 ;  2  Hilt.,  38 ;  37  Cal.,  422 ;  5 
Kan.,  187:  9  Minn..  265 ;  33  N.  J.  L.,  440 ;  49  Am.  Dec.. 
246;  50  Am.  Dec.,  590  (29  Me..  310);  51  Am.  Dec.,  264  (2 
Zab.,  189):  55  Am.  Dec.,  64  (2  Mich..  265);  58  Am.  Dec.. 
196  (24  Vt.,  495). 

(a)  For  additional  illustrations  of  the  general  doc" 
trine,  see  Harlow  v.  Humiston,  6  Cow.,  189.  191 1 
Burckle  v.  Dry  Dock  Co.,  2  Hall,  151 :  Hice  v.  Kug- 
ler,  6  Whart.,  336 ;  Smith  v.  Smith.  2  Pick.,  621 ;  Lane 
v.  Crombie,  12  Id.,  177 :  Noyes  v.  Morris,  1  Vt..  353 : 
Washburn  v.  Tracy,  2  Chip.,  128  ;  Marriott  v.  Stan- 
ley. 1  Mann.  &  G.,  568 ;  Williams  v.  Holland.10  Bing.. 
112 ;  S.  C.,  6  Carr.  &  P.,  23 :  3  Moore  &  8.,  540 ;  Flower 
v.  Adam,  2  Taunt.,  314;  Chaplin  v.  Hawes,  3  Carr.  & 
P..  554  :  Lack  v.Seward.  4  Id.,  106 ;  Pluckwell  v.  Wil- 
son, 5  7d.,375;  Goodman  v.  Taylor,  Id..  410;  Luxford 
v.  Large,  Id.,  421 ;  Sills  v.  Brown.  9  Id..  601 :  Turley  v. 
Thomas.  8  Id.,  103  :  Woolf  v.  Beard.  Id.,  373  ;  Hawk- 
ins v.  Cooper,  Id.,  473 ;  Wayde  v.  Carr..  2  Dowl.  &  H., 
255  ;  Clay  v.  Wood.  5  Esp..  44  :  Veunall  v.  Garner, 
1  Cromp.  &  Mees.,  21 ;  Vanderplank  v.  Miller,  Mood. 
&  M.,  169;  Collinson  v.  Lai-kins,  3  Taunt.,  1  ;  Hill  v. 
Warren,  2  Stark.,  377 :  Lynch  v.  Nurdin.  2  Steph.  A*. 
P.,  1016.,  Am.  ed.  of  1844. 


"HARRIOTT  v.  VAN  COTT.  [*285 
Practice  in  Marine  Court — fong  Summons. 

Semble,  that  joint  debtors  may  bo  sued  in  a  Jus- 
tice's court  by  long  summons,  though  one  of  them 
be.  a  non-resident  of  the  county. 

Where,  however,  a  suit  was  commenced  by  long 
summons  In  the  Marine  Court  of  the  City  of  N.  Y., 
against  the  maker  and  indorser  of  a  note,  one  of 
whom  resided  in  the  city  and  the  other  in  an  adja- 
cent county,  and  the  plaintiff  took  judgment  against 
the  lattter'only,  he  having  IMH-II  nerved  with  the 
summons  more  than  six  days  t>efore  its  return,  but 
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not  appearing:  to  defend ;  held,  that  the  Judgment 
was  void,and  that  the  party  at  whose  suit  it  was  ob- 
tained could  not  justify  a  seizure  of  goods  under  the 
execution. 

But  in  such  case  the  judgment  will  protect  the 
justice  who  issued  the  summons.  Semol-e. 

ERROR  to  the  N.  Y.  C.  P.  Van  Cott  sued 
Harriott  in  the  court  below  in  trespass  de 
bonis,  and  the  case  was  this  :  Harriott  brought 
an  action  in  the  Marine  Court  of  the  City  of  N. 
Y.  against  one  Bailey  as  the  maker  and  Van 
Cott  as  the  indorser  of  a  promissory  note.  The 
suit  was  commenced  by  long  summons,  which 
was  served  on  Van  Cott  more  than  six  days  be- 
fore the  return  day,  and  on  Bailey  less  than  six 
days  before  the  return  day.  Van  Cott  resided  in 
the  County  of  Kings,  and  Bailey  in  the  City  of 
N.  Y.  As  the  summons  had  not  been  served 
upon  the  latter  in  due  time,  Harriott  discon- 
tinued the  action  as  to  him,  and  took  judg- 
ment against  Van  Cott,  who  did  not  appear. 
An  execution  on  the  judgment  was  levied  upon 
Van  Cott's  goods,  and  for  that  taking  he  brought 
this  action  of  trespass.  The  C.  P.  decided  that 
the  Marine  Court  did  not  acquire  jurisdiction, 
for  the  reason  that  Van  Cott,  being  a  non-resi- 
dent, should  have  been  sued  by  short  summons, 
and,  consequently,  that  trespass  would  lie 
against  Harriott.  A  verdict  and  judgment  hav- 
ing passed  for  Van  Cott,  Harriott  brought  er- 
ror. 

Mr.  N.  B.  Blunt,  for  the  plaintiff  in  error, 
said  the  justice  had  jurisdiction  to  issue  along 
summons  as  the  first  process  for  the  commence- 
ment of  a  suit,  and  although  not  the  appropri- 
ate process  in  this  particular  case,  the  justice 
286*]  acquired  jurisdiction,  and  *trespass 
would  not  lie.  The  question  was  decided  in 
Hoose  v.  Sherritt,  16  Wend..  35. 

The  Court.  That  was  an  action  against 
the  justice;  but  here  the  plaintiff  in  the  Marine 
Court  is  sued.  He  is  not  protected  by  the  judg- 
ment if  the  process  was  irregular  and  the  de- 
fendant did  not  appear. 

Mr.  Blunt  then  said  the  justice  acquired  ju- 
risdiction and  the  judgment  was  valid,  for  the 
reason  that  Van  Cott  was  sued  with  Bailey, 
who,  as  a  resident  of  N.  Y.,  was  liable  to  be 
proceeded  against  there  by  long  summons.  1 
Cow.  Tr.,  462  ;  3  Chit.  Gen.  Pr.,  259. 

The  Court.  That  doctrine  may  perhaps 
be  maintained  where  the  suit  is  against  joint 
debtors.  But  here  the  suit  was  against  the 
maker  and  the  indorser  of  a  promissory  note, 
who  might  have  been  sued  separately. 

And  without  hearing  Mr.  A.  L.  Jordan, 
who  was  for  the  defendant  in  error, 

Judgment  affirmed. 

Applied-26  N.  Y.,  421. 

Cited  in-2  Denio,  95 ;  4  N.  Y.,  384 :  28  Barb.,  670 ;  4 
How.  Pr.,  430 :  6  How.  Pr..  74 ;  17  How.  Pr.,  94 ;  8 
Abb.  Pr.,  118 :  1  Sandf ..  21 ;  2  Sandf .,  289. 


LELAND  ET  AL.  0.  BENNETT. 

Sale  of  Lands  by  Comptroller,  for  Taxes — Statu- 
tory Conditions  Must  Be  Strictly  Complied  with 


—  Practice  —  Discretion  of  Court —  Decision 

Resting  in,  Cannot  Be  Reviewed — Trial,  Order 

of. 

If  part  of  an  entire  lot  sold  by  the  Comptroller  for 
taxes  be  actually  occupied  at  the  time  of  the  con- 
veyance.and  no  notice  be  given  to  the  occupant  pur- 
suant to  1  R.  S..  412,  sec.  83,  the  conveyance  will  be 
inoperative  as  to  the  whole. 

It  is  in  the  discretion  of  the  judge  at  the  trial 
whether  he  will  permit  a  plaintiff  to  depart  from  the 
case  first  established  by  him,  but  which  has  been  de- 
feated by  the  defendant's  evidence,  and  prove  a  new 
and  distinct  one. 

Accordingly,  the  plaintiff  in  ejectment  having 
made  out  a  prima  facie  title  under  a  deed  from  the 
Comptroller,  and  rested  his  cause,  the  defendant 
proved  the  deed  to  be  void ;  whereupon  the  plaintiff 
offered  to  show  title  derived  by  him  under  a  mort- 
gage executed  by  the  defendant,  but  the  circuit 
judge  refused  to  hear  the  *evidence.  Held,  [*JZ87 
that  the  refusal  was  matter  resting  in  discretion.f or 
which  a  new  trial  ought  not  to  be  granted. 

The  party  entitled  to  begin  at  the  circuit  should 
in  strictness  introduce  all  the  evidence  in  support  of 
his  side  of  the  issue  before  resting ;  for  he  cannot 
afterwards  introduce  further  evidence  as  matter  of 
right,  save  in  reply.  Per  Cowen,  J. 

Citations— 15  Wend.,  348 ;  16  Wend.,  650 :  5  Carr.  & 
P.,  299 ;  2  Moody  &  Rob..  168, 169,  n.  a ;  1  Hill,  300 ;  4 
Hill,  202, 205  ;  Cow.  &  H.  Notes  to  Phil.  Bv.,  712-718 ; 
20  Wend..  225. 

TjVECTMENT,  tried  at  the  Steuben  Circuit, 
-Cd  in  June,  1841,  before  Monell,  C.  Judge. 
The  action  was  brought  to  recover  a  lot  of 
land  containing  169  acres,  which  the  plaintiffs 
claimed  under  a  deed  from  the  Comptroller  of 
the  State,  dated  May  13,  1882,  executed  on  a 
sale  for  taxes  made  in  1830.  After  giving  the 
deed  in  evidence,  and  proving  the  defendant  to 
have  been  in  possession  at  the  commencement 
of  the  suit,  the  plaintiffs  rested.  The  defend- 
ant's counsel  insisted  that  the  plaintiffs  acquired 
no  title  by  the  Comptroller's  deed, inasmuch  as 
the  defendant  was  in  the  actual  occupation  of 
the  land  when  the  conveyance  was  executed, 
and  had  not  been  notified  pursuant  to  1  R.  S., 
400,  sec.  84,  2d  ed.  To  establish  this  defense, 
it  was  proved  that,  at  the  time  of  the  convey- 
ance, though  the  defendant  resided  some  dis- 
tance from  the  lot,  he  held  a  paper  title  to  the 
whole,  and  actually  cultivated  nearly  an  acre 
on  the  northwest  corner.  It  also  appeared  that 
the  defendant  had  chopped  over  and  used  for 
pasture  about  three  acres,  that  he  had  sold  some 
timber  off  the  lot,  and  his  agent  had  made  sugar 
from  the  trees  growing  thereon.  On  showing 
these  facts  the  defendant  rested;  whereupon 
the  plaintiffs'  counsel  proposed  to  establish  a 
a  right  of  recovery,  by  showing  a  title  in  the 
plaintiffs  acquired  in  virtue  of  a  statute  fore- 
closure of  a  mortgage  on  the  premises, executed 
by  the  defendant.  The  defendant's  counsel 
objected,  and  the  judge  excluded  the  evidence. 
The  judge  charged  the  jury  that,  if  any  part 
of  the  lot  was  occupied  by  the  defendant  or 
or  any  other  person  at  the  date  of  the  Comp- 
troller's deed,  the  defendant  was  entitled  to  a 
verdict,  inasmuch  as  the  plaintiffs  had  failed 
to  show  that  the  notice  required  by  the  statute 
had  been  given  to  such  occupant.  The  jury 
rendered  a  verdict  for  the  defendant,  and  the 
plaintiffs  now  moved  for  a  new  trial  on  a  case. 
*Mr.  Z.  A.  Leland.  for  plaintiffs.  [*288 


NOTE. — New  trial — Decision  resting  in  discretion, 
not  a  ground  for.  In  addition  to  the  above  case  of 
Leland  v.  Bennett,  see  Alexander  v.  Byron,  2  Johns. 
Cas.,  318 ;  Rapelye  v.  Prince,  4  Hill,  119 ;  Wright  v. 
Henry,  4  Hill,  205 ;  Ford  v.  Niles,  1  Hill,  300 ;  Mercer 

182 


v.  Sayre,  7  Johns..  306 ;  Law'v.  Merrills,  6fWend.,  288 ; 
Sheldon  v.  Wood,  2  Bosw.,  267 :  Meakim  v.  Ander- 
son, 11  Barb.,  215 ;  Treadwell  v.  Stebbins,  6  Bosw..  538. 
See,  also,  Matthews  v.  Whitney,  12  Wend.,  396,note; 
Hull  v.  Supervisors  of  Oneida,  19  Johns.,  259,  note. 

HILL  5. 
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N.  Y.  DRY  DOCK  Co.  v.  M'!NTOSH. 


Mr.  S.  H.  Hammond,  for  defendant. 

By  the  Court,  Co  wen,  J.  The  cases  relied 
on  by  the  counsel  for  the  defendant  are  deci- 
sive against  the  plaintiffs'  claim  to  recover  by 
virtue  of  the  Comptroller's  deed.  Comstock  v. 
Beardsley,  15  Wend.,  348  ;  Bush  v.  Damson,  16 
Id. .  550.  The  privilege  of  a  part  claimant  to 
redeem  a  part,  if  he  choose,  supposed  to  have 
been  overlooked  in  those  cases,  does  not  vary 
the  principle  upon  which  they  proceeded. 

After  the  plaintiffs  and  defendant  had  re- 
spectively gone  through  with  their  evidence  on 
the  title  derived  from  the  State,  the  former  pro- 
posed to  begin  a  new  case  and  deraign  a  title 
under  the  mortgage  and  foreclosure.  This  the 
judge  might,  in  his  discretion  have  allowed  ; 
but,  for  reasons  satisfactory  to  himself,  he  re- 
fused it. 

The  plaintiff  has  a  right  to  reply, by  evidence 
to  contradict,  cut  down,  modify,  explain  or  in 
any  way  vary  the  evidence  of  the  defendant  ; 
but  beyond  this  he  cannot  go  without  the  per- 
mission of  the  judge;  not  even  to  supply  a  de- 
fect in  his  own  evidence.  Rex  v.  Hilditch,  5 
Carr.  &  P.,  299  ;  Briggsv.  Ayn&worth,  2  Mood. 
&  R,  168,  169,  n.  a.  In  this  case  a  very  wide 
departure  from  that  rule  was  claimed,  and  is 
now  insisted  on  as  matter  of  right.  The  plaint- 
iffs were  bound  to  introduce  all  their  evidence 
in  the  first  instance.  Hastings  v.  Palmer,  20 
Wend.,  225  ;  Ford  v.  Niles,  1  Hill,  300.  Such 
a  course  might  have  been  at  once  decisive  of 
the  case.  We  are  not  able  to  see  the  reasons 
which  influenced  the  judge  ;  though  we  can 
easily  conceive  that  the  plaintiffs'  experiment- 
ing upon  one  branch  of  their  title,  had,  in  his 
opinion,  unnecessarily  protracted  the  contro- 
versy. If  parties  be  allowed  as  matter  of  right 
to  try  one  cause  of  action  or  one  defense  and 
failing  in  this,  to  go  into  another,  there  will 
sometimes  be  as  many  distinct  trials  in  each 
cause  as  there  are  grounds  for  recovery  or  de- 
fense. There  are  often  several  issues  raised  by 
counts  and  pleas,  or  otherwise  involved  in  a 
single  cause,  and  if  the  parties  have  a  right 
289*1  fully  to  introduce  *their  evidence  on 
each  of  them  separately,  accordingly  as  they 
may  have  failed  or  may  fancy  they  have  failed 
as  to  some  one  or  more,  it  would  often  result  in 
examining  to  facts,  and  raising  and  settling 
questions  which  might  not  appear  to  Hbe  at  all 
material  on  the  whole  case.  Distinct  items  of 
claim  in  actions  upon  contracts  or  for  wrongs, 
as  well  as  distinct  lines  of  evidence  in  support 
of  each,  are  very  common  on  the  side  of  the 
plaintiff.  Each  are,  perhaps,  to  be  answered 
in  one  or  more  of  several  ways.  To  allow  the 
usual  round  of  evidence  upon  each  would  not 
only  lead  to  perplexity  and  disorder  in  the 
whole  case,  but  to  a  consumption  of  time  alto- 
gether incompatible  with  the  due  progress  of 
general  business.  Cumulative  testimony  is 
often  necessary,  owing  to  some  slip  or  forget- 
fulness  of  counsel;  and  I  believe  the  judge  sel- 
dom refuses  to  hear  it.  His  error  most  gener- 
ally, perhaps,  lies  on  the  side  of  extreme  liber- 
ality. But  if  the  public  business  is  to  be  done 
ana  done  with  proper  dispatch,  he  must  have 
a  discretion  to  say  whether  he  will  or  will  not 
allow  it  to  come  in. 

It  will  be  seen  by  the  various  decisions  ap- 
plying the  rule  of  practice  which  governs  at 
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Nisi  Prius  in  admitting  or  excluding  supple- 
mental evidence,  that  it  generally  calls  for  a 
much  greater  degree  of  strictness  than  was  ex- 
ercised by  the  judge  in  the  present  case.  A 
simple  declaration  of  the  plaintiffs'  counsel  that 
his  proof  is  closed, or  in  the  usual  phrase.thathe 
rests  his  case,  cuts  him  off  from  all  further  evi- 
dence except  what  shall  be  strictly  proper  by 
way  of  reply.  See  the  cases  collected  in  Cowen 
&  H.  Notes  to  1  Phil.  Ev.,  712-718.  After  the 
cause  has  proceeded  to  the  point  of  rest  on  the 
side  of  the  defendant,  the  introduction  of  a  dis- 
tinct substantive  ground  of  claim  in  reply  is  not 
admissible  within  any  of  the  cases;  and  though 
it  might  be  received,  in  the  discretion  of  the 
judge,  even  without  any  special  reason,  such 
a  step  should  be  avoided  out  of  a  regard  to  its 
ill  effect  as  a  precedent.  (See,  Shepard  v.  Pot- 
ter, 4  Hill,  202,  and  Wright  v.  Henry,  Id.,  205, 
in  n.  a.) 
New  trial  denied. 

Cited  in— 19  Hun,  15 ;  3  Barb.,  365 ;  6  Barb.,  133 ;  17 
How.  Pr.,  566;  9  Abb.  Pr.,  IT ;  4  Park.,  592  ;  4  Bos., 
509;  2  Sweeny,  88. 


*THE  NEW  YORK  DRY  DOCK    [*29O 
COMPANY 


M'INTOSH. 

Pleading   and   Practice  —  Assumpsit  —  Plea    of 
Payment. 

If,  in  assumpsU,  an  issue  be  joined  upon  a  plea  of 
payment,  and  no  evidence  be  given  at  the  trial  by 
either  party,  the  plaintiff  will  be  entitled  to  a  ver- 
dict. 

The  verdict,however,must  be  for  nominal  damages 
only.unless  the  plaintiff  produce  evidence  of  the  ex- 
tent of  his  claim  ;  for  the  plea  does  not  admit  any 
specific  amount. 

If,  in  such  case,  the  defendant  prove  a  payment 
to  the  plaintiff,  no  matter  how  small  the  amount, 
the  onus  will  devolve  upon  the  latter  of  showing1 
that  his  demand  exceeded  the  payment  :  and  if  he 
fail  to  do  this,  the  defendant  will  be  entitled  to  a 
verdict. 

A  SSUMPSIT,  tried  before  Edwards,  C.  Judge, 
A  at  the  N.  Y.  Circuit,  in  July,  1841.  The 
declaration  contained  the  common  counts  and 
concluded  by  claiming  $1,000  damages.  The 
defendant  pleaded  non  assumpsit.  He  after- 
wards interposed  a  plea,  averring  that,  since 
the  last  continuance,  etc.,  to  wit  :  on,  etc.,  he 
paid  to  the  plaintiffs  the  several  sums  of  money 
mentioned  in  the  declaration.  The  plaintiffs 
replied,  taking  issue.  On  the  trial,  the  defend- 
ant, who  held  the  affirmative  of  the  issue. 
proved  that  the  plaintiffs  were  the  holders  of 
a  promissory  note  against  him  amounting  to 
$535,  and  that  he  paid  the  same  on  the  day 
mentioned  in  the  plea.  The  circuit  judge  held 
this  a  complete  defense,  no  evidence  of  any 
further  claim  being  given  by  the  plaintiffs. 
The  plaintiffs'  counsel  excepted.  The  jury 
rendered  a  verdict  in  favor  of  the  defendant  ; 
and  the  plaintiffs  now  moved  for  a  new  trial 
on  a  bill  of  exceptions. 

Mr.  A.  Crist,  for  plaintiffs.  By  pleading 
pui*.  the  defendant  waived  his  previous  plea, 
uud  there  thus  being  no  general  issue  in  the 
case,  the  defendant  was  bound  to  prove  that  he 
had  paid  the  whole  amount  of  damages  laid  in 
the  declaration. 

Mr.  J.  S.  Carpentier.  for  defendant. 
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Per  Curiam.  No  doubt  the  general  issue 
was  waived  by  the  ple&pui*.  But  although  the 
291*]  plea  of  payment  in  assumpsit  *admits 
some  damages,  it  does  not  admit  the  whole 
amount  laid  in  the  declaration,  any  more  than 
a  default  or  demurrer.  If  the  defendant  had 
given  no  evidence  under  his  plea,  the  plaint- 
iffs would  have  been  entitled  to  a  verdict  for 
six  cents  ;  but  they  could  not  have  got  more 
without  proving  that  they  had  a  larger  de- 
mand. When  the  defendant  proved  that  he  had 
paid  $ 535,  it  was  for  the  plaintiffs  to  show  that 
they  had  a  further  claim  before  they  could 
have  a  verdict.  It  would  have  been  so  if  the 
defendant  had  proved  the  payment  of  a  single 
dollar. 

The  defendant  has  pleaded  payment  in  the 
usual  form.  He  was  only  bound  to  prove  the 
substance  of  the  issue.  That  does  not  depend 
on  the  form  of  words.  The  substance  of  the 
issue  was,  that  the  plaintiffs  had  been  paid 
their  debt  or  demand.  On  proving  the  payment 
and  acceptance  of  any  sum  of  money,  the  bur- 
den was  thrown  on  the  plaintiffs  of  showing 
that  their  whole  debt  was  not  satisfied. 

New  trial  denied. (a) 
Cited  in-5  Hill,  395 ;  8  How.  Pr.,  444. 

(o)  See  Cowen  &  H.  Notes  to  Phil.  Ev.,  449.  450, 466, 
and  cases  cited. 


NEARING  t>.  BELL. 

Practice — Trial — Evidence  Not  Embraced  in  the 
Case,  Presented  in  the  Opening. 

A  judge  haa  no  right  to  reject  evidence  offered  by 
the  plaintiff,  pertinent  to  the  issue,  merely  because 
it  is  not  embraced  by  the  case  stated  in  the  opening. 

On  a  trial  for  slander.the  plaintiff's  counsel  opened 
by  stating  that  his  client  had  already  obtained  one 
judgment  against  the  defendant  for  similar  words, 
and  that  the  object  of  the  present  suit  was  to  recover 
damages  for  a  repetition  of  them  since  the  former 
trial.  The  first  witness  being  asked  what  he  had 
heard  the  defendant  say  of  the  plaintiff,  the  circuit 
judge  observed  that  the  answer  must  be  confined  to 
the  case  presented  in  the  opening ;  whereupon  the 
counsel  proposed  to  modify  his  opening  so  as  to  em- 
brace words  spoken  since  the  commencement  of  the 
first  suit,  but  before  the  trial  thereof, and  he  offered 
evidence  accordingly.  Held,  that  the  circuit  judge 
could  not  legally  refuse  to  hear  the  evidence. 

SLANDER,  tried  at  the  Otsego  Circuit,  in 
September,  1840,  before  Gridley,  G.  Judge. 
292*]  The  action  was  for  words  *charging 
the  plaintiff  with  having  committed  perjury  in 
testifying  upon  the  trial  of  a  cause  before  a 
justice.  Plea,  the  general  issue,  with  notice  of 
justification  and  former  recovery.  The  plaint- 
iff had  previously  obtained  a  verdict  against 
the  defendant  for  a  like  charge  in  relation  to 
the  same  testimony;  and,  in  opening  the  cause 
to  the  jury,  the  plaintiff's  counsel  stated, among 
other  things,  that  the  object  of  the  present  ac- 
tion was  to  recover  damages  for  a  repetition  of 
the  charge  since  the  former  trial.  After  prov- 
ing the  testimony  given  by  the  plaintiff  before 
the  justice,  the  witness  called  for  that  purpose 
was  asked  what  he  had  heard  the  defendant 
say  in  respect  to  the  plaintiffs  having  commit- 
ted perjury,  etc.  The  circuit  judge  thereupon 
remarked  that,  as  he  understood  the  opening 
of  the  plaintiff's  counsel,  it  was  confined  to 
words  spoken  since  the  former  trial,  and  the 
witness  could  not  therefore  be  allowed  to  speak 
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of  other  words.  The  plaintiff's  counsel  replied 
that  he  must  have  been  misunderstood  by  the 
judge,  but  in  order  to  correct  all  misapprehen- 
sion upon  the  point,  proposed  to  explain  or 
modify  his  opening  so  as  to  include  any  words 
spoken  since  the  commencement  of  the  former 
suit,  but  before  the  trial  thereof, provided  they 
came  within  the  present  declaration  ;  and  he 
accordingly  offered  evidence  of  such  words. 
The  circuit  judge  refused  to  allow  a  modifica- 
tion of  the  opening,  and  rejected  the  evidence 
offered.  The  trial  progressed,  but  the  plaintiff 
failed  to  establish  his  case  under  the  limitation 
prescribed  by  the  judge,  and  a  nonsuit  was, 
therefore,  ordered.  The  plaintiff  now  moved 
for  a  new  trial  on  a  case. 

Mr.  N.  Hill,  Jr.,  for  the  plaintiff,  insisted 
that  the  evidence  offered  should  have  been  re- 
ceived. It  was  pertinent  to  the  issue,  and  the 
case  did  not  fall  within  the  principle  which  al- 
lows a  discretion  to  be  exercised  in  the  admis- 
sion or  rejection  of  evidence. 

Mr.  J.  A.  Spencer,  for  the  defendant,  con- 
tended that  the  circuit  judge  had  a  right,  in 
his  discretion,  to  confine  the  evidence  to  the 
case  stated  in  the  opening;  and  that  this  court 
would  not  interfere  under  such  circumstances. 
He  cited  and  commented  on  Ford  v.  Niles,  1 
Hill,  300  ;  Shepard  v.  Potter,  4  Id.,  202 ;  and 
Morris  v.  Wadsw&rth,  17  Wend.,  103. 

*Per  Curiam.  The  authorities  cited  [*293 
by  the  counsel  for  the  defendant  are  inapplica- 
ble. They  relate  to  instances  where  the  discre- 
tion of  the  circuit  judge  has  been  exercised  in 
confining  a  party  to  the  case  made  by  his  proof. 
Here  the  party,  before  characterizing  his  case 
by  proof,  disclaimed  any  intention  of  confin- 
ing his  right  of  recovery  to  words  spoken  since 
the  first  trial,  and  the  offered  evidence  was  re- 
jected on  the  sole  ground  of  its  not  being  con- 
sistent with  the  opening.  We  think  the  discre- 
tionary power  which  a  judge  has  in  controlling 
proceedings  at  the  trial  does  not  extend  so  far. 

New  trial  granted. 


ACKER  ET  AL.  t>.  FINN  ET  AL. 

A  replevin  bond  duly  executed  to  the  coroner, 
may  be  assigned  by  him  pursuant  to  2  R.  S.,  633,  sec. 
64;  and  the  assignee  may  sue  thereon  in  his  own 
name.  ' 

Citations— 2  R.  8.,  441,  sec.  84  ;  533,  sec.  64. 

TVEMURRER  to  declaration  on  a  replevin 
J-/  bond.  Finn  sued  out  a  writ  of  replevin 
against  the  plaintiffs  in  this  suit,  which  was 
executed  by  one  of  the  coroners  of  the  City 
and  County  of  N.  Y.,  Acker  being  sheriff. 
The  usual  bond  was  given  to  the  coroner,  exe- 
cuted by  Finn  and  two  sureties.  Judgment 
was  rendered  in  favor  of  the  defendants  in 
that  suit  for  the  sum  of  $2,891.16  damages  and 
costs,  and,  after  failing  to  collect  the  amount 
by  execution,  they  procured  an  assignment  of 
the  bond  from  the  coroner  and  commenced  the 
present  action  against  the  obligors.  The  de- 
fendants demurred  to  the  declaration,  specify- 
ing for  cause,  among  other  things,  that  the 
coroner  was  not  authorized  by  law  to  assign 
the  bond,  and  that  the  suit  should  have  been 
brought  in  his  name.  The  plaintiffs  joined  in 
demurrer. 
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Mr.  M.  T.  Reynolds,  for  the  defendant, 
insisted  that,  even  if  the  coroner  might  assign 
the  bond,  the  assignee  could  only  acquire  the 
right  of  suing  in  his  own  name  by  virtue  of 
some  express  statutory  enactment,  like  that 
contained  in  2  R.  S.,  349,  sec.  12;  and  there 
294*]  *being  none  applicable  to  this  case,  the 
suit  should  have  been  in  the  name  of  the  cor- 
oner He  cited  and  commented  on  1  R.  L.,  95, 
sec.  12;  2  R.  S.,  441,  sec.  84;  Id.,  533,  sec.  64. 

Mr.  N.  B.  Blunt,  for  the  plaintiffs,  cited 
Cowden  v.  Pease,  10  Wend.,  333. 

The  Court  said  the  bond  was  clearly  as- 
signable by  the  coroner,  and  the  action  well 
•brought.  2  R.  S.,  533,  sec.  64;  Id.,  441,  sec.  84. 

Judgment  for  the  plaintiffs. 
Cited  in-21  N.  Y.,  484. 


ROSS  9.  THE  PEOPLE. 

Where  goods  have  been  obtained  under  a  pur- 
*    •chase,  though  by  fraud  and  false  pretenses,  the  par- 
ty obtaining:  them  cannot  be  convicted  of  larceny. 
The  case  of  Rex  v.  Campell,  1  Mood.  Cr.  Gas.,  179, 
•overruled.    Semble. 

Citations— 8  Cow.,  238 :  1  Mood.  Cr.  Cas.,  179. 

ERROR  to  the  N.Y.  General  Sessions, where 
Ross  was  convicted  of  grand  larceny.  The 
evidence  tended  to  show  that  the  goods  alleged 
to  have  been  stolen  were  obtained  by  purchase 
fraudulently  and  under  false  pretenses.  The 
•court  below  charged  the  jury  that,  if  they  be- 
lieved the  goods  were  thus  obtained,  they 
might  might  convict  of  larceny;  and  to  this, 
the  prisonor's  counsel  excepted.  The  jury  ren- 
dered a  verdict  of  guilty;  and  after  judgment, 
the  prisoner  sued  out  a  writ  of  error. 

Mr.  J.  S.  Carpentier,  for  the  plaintiff  in 
•error,  cited  Moiorey  v.  Walsh,  8  Cow.,  238. 

Mr.  J.  R.  Whiting,  District  Atty. ,  contra, 
relied  principally  on  Rex  v.  Campbett,  1  Mood. 
•Cr.  Cas.,  179. 

By  the  Court,  Cowen,  J.  Several  of  the  En- 

flish  cases  hold  that,  though  goods  be  obtained 
y  false  pretenses  and  with  a  design,  ab  initio, 
not  to  pay  for  them,  yet  being  delivered  by  the 
295*]  *owner  with  an  intention  to  sell  them, 
the  pretended  purchaser  is  not  guilty  of  lar- 
ceny. This  distinction  was  followed  in  Mow- 
rey v.  Walsh,  8  Cow.,  238,  and  must  be  adhered 
to.  No  doubt  such  a  sale  is  a  nullity;  that  it 
involves  the  moral  guilt  of  larceny;  and  that  it 
is  difficult  to  distinguish  it  in  principle  from 
larceny.  Were  the  question,  therefore,  ret 
novain  this  court,  I,  for  one. would  follow  the 
decision  in  Rex  v.  Campbell,  1  Mood.  Cr.  Cas., 
179.  The  decisions  are,  however,  the  other 
way,  even  in  England,  with  the  single  excep- 
tion of  that  case;  and  they  have  long  been  fol- 
lowed here.  There  is  nothing  so  palpably  ab- 
surd in  this  as  to  warrant  our  overruling  them. 

Judgment  reversed. (a) 

Cited  in-53N.Y..  114  (13  Am.  Rep.,  476);  77  N.  Y., 
127 ;  16  Hun,  402 ;  64  Barb.,  430 ;  «  Abb.  N.  C.,  430. 

(a)  See  the  remarks  of  Cowen,  J.,  in  Cary  v.  Ho- 
tailing,  1  Hill,  311, 315. 
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Practice—  Admitsibiltty    of  Former   Testimony. 

In  a  criminal  case,  the  public  prosecutor  will  not 
be  allowed  to  use  the  testimony  given  by  a  witness 
at  a  former  trial  of  the  same  indictment,  though  he 
be  absent  from  the  State. 

Qucere,  whether  even  the  death  of  the  witness 
will  authorize  a  resort  to  his  former  testimony  by 
the  public  prosecutor. 

Citations—  17  Johns.,  176  :  6  Cow.,  162  ;  2  Johns.,  17  : 
8  Johns.,  446  ;  11  Johns.,  128  ;  12  Wend.,  41,  44.  45  ;  5 
Rand.,  701,  708  ;  2  Ev.  Poth.,  229  ;  1  Tenn.  (Overt),  229. 


to  the  Mayor's  Court  of  the 
\J  City  of  Rochester,  where  Newman  was 
tried  and  convicted  of  grand  larceny.  There 
had  been  a  previous  trial  of  the  prisoner  under 
the  same  indictment,  followed  by  a  disagree- 
ment of  the  jury.  One  Blackman  was  sworn 
at  the  first  trial  as  a  witness  for  the  people; 
and  he  having  since  removed  from  the  State, 
the  district  attorney  proposed  to  give  in  evi- 
dence his  former  testimony.  The  prisoner's 
counsel  objected;  but  the  court  received  the 
evidence.  Exception.  The  jury  rendered  a 
verdict  of  guilty;  whereupon  judgment  was 
stayed,  and  the  proceedings  brought  to  this 
court  by  certiorari,  pursuant  to  2  R.  S.  ,  736, 
sec.  27. 

Mr.  F.  M.  Haight.  for  the  defendant,  in- 
sisted that  the  mere  absence  of  the  witness 
from  the  State  was  not  sufficient  to  let  in  the 
testimony  given  by  him  on  the  for-  [*29O 
mer  trial.  He  cited  Cowen  &  H.  Notes  to  Phil. 
Ev.,  571,  576;  MerriU  v.  R.  R.  Co.,  W  Wend., 
586,  594,  595;  People  v.  ResteU,  3  Hill,  289. 

Mr.  J.  W.  Gilbert.  District  Atty.  ,  contra. 

Per  Curiam.  It  seems  to  be  settled  in  this 
court,  that  nothing  short  of  the  witness'  death 
can  be  received  to  let  in  his  testimony  given 
on  a  former  trial.  Poicellv.  Waters,  17  Johns., 
176;  Wilbur  v.  Selden,  6  Cow.,  162;  and  see, 
Jackson  v.  Bailey,  2  Johns.,  17;  Beats  v.  Guern- 
sey, 8  Id.,  446;  White  v.  Sibling,  11  Id.,  128; 
Crary  v.  Sprague,  12  Wend.,  41,  44,  45.  But 
if  the  rule  were  otherwise  in  respect  to  civil 
cases,  we  are  of  opinion  that  it  should  not  be 
applied  to  criminal  proceedings.  This  was  ex- 
pressly adjudged  in  Finn  v.  Com.,  5  Rand., 
701  ,  708.  It  was  there  said  by  Brockenbrough, 
J.,  that  even  the  death  of  the  witness  would 
not,  in  a  criminal  case,  be  allowed  as  a  reason 
for  receiving  his  former  testimony;  and  see,  2 
Ev.  Poth.,  229;  1  Tenn.  (Overt.),  229;  though 
a  different  opinion  was  intimated  in  Crary  v. 
Sprague,  12  Wend.,  44,  45.  It  is  not  now  nec- 
essary, however,  to  decide  that  point,  the  pres- 
ent case  being  one  of  mere  absence  from  the 
territorial  jurisdiction  of  the  court. 

New  trial  granted. 

Cited  in-5  McLean.  289  :  48  Mich..  57. 


McKIM  9.  MANWARING. 

Practice — Appeal — Stay  of  Proceedings — Revo- 
cation of  'Order. 

Where,  on  appealing  from  the  decision  of  a  cir- 
cuit judge  denying  anew  trial,  the  party  obtained 
an  order  stating  proceedings  pursuant  to  Seas.  L.  of 
18.12,  p.  189,  sec.  4,  instead  of  giving  security,  and, 
after  the  time  for  appealing  had  expired,  the  circuit 
judge  revoked  the  order:  held,  that  the  party  was 
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precluded  from  prosecuting  his  appeal,  though  the 
revocation  was  granted  on  an  ex  parte  application 
Citation— Laws,  1832,  p.  189,  sec.  4. 

~M"OTION  to  strike  cause  from  calendar, made 
lii.  on  Friday  of  the  second  week  of  term. 
297*]  The  defendants  having  obtained  *a 
verdict  at  the  circuit,  the  plaintiff  moved  the 
circuit  judge  for  a  new  trial,  which  was  denied. 
•  Oct.  17,  1842,  due  notice  of  the  decision  was 
served  upon  the  plaintiff's  attorney,  who,  on 
the  20th  of  the  same  month,  obtained  from  the 
circuit  judge  an  order  staying  proceedings, 
with  a  view  to  an  appeal.  See  Sess.  L.  1832,  p. 
189,  sec.  4.  Notice  of  the  order  was  served  on 
the  defendant's  attorney  within  the  time  pre 
scribed  by  the  81st  General  Rule  of  the  court. 
After  the  time  for  appealing  had  expired, 
viz.:  March  9,  1843,  the  circuit  judge  revoked 
the  order  staying  proceedings  upon  an  ex  parte 
application  of  the  defendant's  attorney,  who 
thereupon  gave  notice  of  the  revocation  to  the 
plaintiff's  attorney,  and  entered  up  judgment. 
Without  any  further  proceedings  on  the  part 
of  the  plaintiff,  his  attorney  noticed  the  cause 
for  argument  at  the  present  term  and  caused 
the  same  to  be  placed  upon  the  calendar. 

Mr.  S,  W.  Jones,  for  the  defendant,  in- 
sisted that  the  revocation  of  the  order  staying 
proceedings  annulled  the  right  of  prosecuting 
the  appeal,  and  that  the  cause  should  therefore 
be  stricken  from  the  calendar. 

Mr.  N.  Hill.  Jr.,  for  the  plaintiff,  contend- 
ed that  the  only  effect  of  the  revocation  was  to 
give  the  defendant  the  right  of  entering  up 
judgment  and  collecting  the  same  by  execu 
tion.  The  appeal  having  been  duly  made  in 
pursuance  of  the  statute,  the  right  to  prose- 
cute it  could  not  be  taken  away  by  the  circuit 
judge,  especially  on  an  ex  parte  application. 

Per  Curiam.     The  statute,  Sess.  L.  1832, 

E.  189,  sec.4,  prescribes  two  modes  of  appeal- 
ig  from  the  decision  of  the  circuit  judge,  viz. : 
by  giving  security,  and  by  obtaining  an  order 
to  stay  proceedings.     If  the  party  choose  to 
adopt  the  latter  mode,  he  must  do  so  at  the  peril 
of  losing  his  right  to  prosecute  the  appeal  on  a 
revocation  of  the  order. 
Motion  granted. 


298*]   *THE  HOWARD  INSURANCE 
COMPANY  OF  NEW  YORK 

SCRIBNE'R  ET  AL. 

Insurance —  What  Amounts  to  Double  Insurance 
— Proportional  Payment. 

To  constitute  a  case  of  double  insurance,  within 
the  rule  of  law  on  that  subject,  the  two  insurances 
must  be  upon  precisely  the  same  property.  Per 
Cowen,  J. 

Where  there  is  a  double  insurance,  and  an  action 
is  brought  on  one  of  the  policies,  if  it  contain  a 
clause  providing  for  only  a  proportional  payment 
in  case  of  loss  the  assured  cannot  recover  beyond 
that  proportion.  Per  Cowen,  J. 

But  in  an  action  on  a  policy  containing  such 
clause  and  insuring  $1,000  on  fixtures  and  $3,000  on 
stock,  though  it  appeared  that  the  plaintiff  had  pro- 
cured another  policy  insuring  $5,000  on  the  stock 
and  fixtures  as  one  parcel ;  held,  not  a  case  of 
double  insurance,  and  that  the  underwriter  was  lia- 
ble to  the  same  extent  as  if  the  latter  policy  had 
never  existed. 

Citations-6  Cow.,  635 ;  1  Bell,  Com.,  629 :  2  Phil. 
Ins.,  59,  608,  2d  ed.;  Hughes,  Ins.,  45 ;  Millar,  Ins.,271, 
130 


272 ;  Park,  Ins.,  373-375 ;  Condy,  Marsh.,  146 ;  2  Watts 
&  S.,  506,  542  ;  1  Burr.,  489,  495  ;  1  W.  Bl.,  103, 105 ;  Stev 
Av.,  194,  Am.  ed.,  1817 ;  5  Ham.,  466,  468. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  The  action  in  the  court  below  was- 
by  Scribner  and  others  against  The  Howard  In- 
surance Company  of  N.  Y.,  on  a  fire  policy 
for  one  year,  dated  November  25,  1836.  The 
whole  amount  insured  was  $5,000,  as  follows: 
"On  frame  buildings  adjoining  and  communi- 
cating, occupied  as  a  distillery  and  rectifying 
establishment,  situated  on  the  northeast  corner 
of  Sheriff  and  Stan  ton  Streets,  marked  1,  2  and 
3  on  plan  on  file  No.  2963— $750.  On  frame 
building  about  four  feet  east  of  the  above, 
and  fronting  on  Stanton  street,  occupied  as  a 
meal-house  and  for  storage  of  liquor  in  thecel- 
lar — $250.  On  tubs,  cisterns,  stillworms,  boil- 
ers, pumps,  gears  and  other  fixtures  and  uten- 
sils used  in  distilling  and  rectifying,  contained 
in  said  buildings — $1,000.  On  stock,  consist- 
ing of  meal  and  liquors,  contained  in  said 
buildings— $3,000."  [Memorandum.]  '^.OOO 
insured  by  .^Etna,  and  $5,000  by  Hartford  In- 
surance Company,  of  Hartford."  The  policy 
was  renewed  from  year  to  year,  and  continued 
in  force  to  the  time  of  the  loss,  which  occurred 
on  the  15th  of  February,  1841.  The  following- 
is  the  substance  of  certain  clauses  contained 
in  the  policy,  viz.:  1.  The  Company  agree  U> 
make  good  all  such  loss,  etc.,  not  exceeding 
the  amount  insured,  as  shall  happen  to  the 
property  by  fire;  such  loss  to  be  estimated  ac- 
cording to  the  true  and  actual  cash  value  of 
the  said  *property  at  the  time  the  same  [*299 
shall  happen.  2.  In  case  of  any  other  insur- 
ance upon  the  property  hereby  insured,  the 
insured  shall  not,  in  case  of  loss  or  damage, 
be  entitled  to  demand  or  recover  on  this  poli- 
cy any  greater  portion  of  the  loss  or  damage 
sustained,  than  the  amount  hereby  insured 
shall  bear  to  the  whole  amount  insured  upon 
said  property.  3.  Notice  of  previous  and  sub- 
sequent insurances  must  be  given  to  the  com- 
pany; and  in  all  cases  of  insurance  this  Com- 
pany shall  be  liable  for  such  ratable  propor- 
tion of  the  loss  or  damage  happening  to  the 
subject  insured  as  the  amount  insured  by  this- 
Company  shall  bear  to  the  whole  amount  in- 
sured thereon,  without  reference  to  the  dates 
of  the  different  policies. 

When  the  loss  happened,  the  plaintiffs  be- 
low were  insured  by  the  -(Etna  Fire  Insurance 
Company  of  Hartford  in  the  sum  of  $5,000, 
"on  stock  of  liquors  and  fixtures  contained  i» 
the  frame  buildings  adjoining  and  communi- 
cating, occupied  as  a  rectifying  establishment, 
situated  on  the  northeast  corner  of  Sheriff  and 
Stanton  Streets,"  etc.  The  policy  by  which  the 
last  named  insurance  was  effected,  was  dated 
February  4,  1837,  and  contained  a  clause  in 
substance  as  follows:  In  case  of  other  insur- 
ance upon  the  property  hereby  insured,  the  as- 
sured shall  not,  in  case  of  damage,  be  entitled 
to  demand  or  recover  of  this  Company  any 
greater  portion  of  the  loss  or  damage  sustained, 
than  the  amount  hereby  insured  shall  bear  to- 
the  whole  amount  insured  on  said  property. 
Due  notice  of  the  insurance  by  the  ./Etna  Com- 
pany had  been  given  to  the  defendants  below, 
ind  that  was  the  only  other  insurance  at  the 
time  of  the  loss. 

The  whole  amount  of  loss  was  as  follows, 
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viz. :  $750  on  the  buildings  occupied  as  a  dis- 
tillery and  rectifying  establishment,  being  the 
full  sum  for  which  such  buildings  were  in- 
sured by  the  defendants  below;  and  $5,918.76 
on  the  fixtures,  viz.:  "on  tubs,  cisterns,  still- 
worms,  boilers,  pumps,  gears  and  other  fixt- 
ures and  utensils  used  in  distilling  and  recti- 
fying, contained  in  said  buildings."  The  total 
value  of  all  the  fixtures  lost  and  not  lost,  was 
$9,894.91.  The  loss  on  the  stock  was  $2,684.01, 
and  the  total  value  thereof,  including  lost  and 
not  lost,  was  $2,996.35. 

The  court  below  charged  in  substance,  that 
3OO*]  the  plaintiffs  *were  entitled  to  recover 
the  whole  amount  of  losses  on  the  buildings, 
fixtures  and  stock,  to  the  extent  of  the  sums 
insured  on  each  respectively,  unless  the  losses 
were  subject  to  apportionment  by  reason  of  the 
insurance  in  the  ^Etna  Company;  that  inas- 
much as  the  defendants'  policy  insured  dis- 
tinct and  separate  sums  on  distinct  and  sepa- 
rate interests,  viz. :  $750  on  the  buildings  oc- 
cupied as  a  distillery  and  rectifying  establish- 
ment, $250  on  the  frame  building,  etc.,  $1,000 
on  fixtures  and  utensils,  and  $3,000  on  stock 
and  liquors  ;  and  the  JEtna.  policy  insured 
$5,000  on  stock  of  liquors  and  fixtures  as  one 
parcel,  it  could  not  be  deemed  another  insur- 
ance on  the  property  mentioned  in  the  defend- 
ants' policy;  and  that  the  plaintiffs  were  there- 
fore entitled  to  recover  to  the  same  extent  as 
though  the  JElna.  policy  had  never  existed. 
The  defendants'  counsel  excepted  to  the  charge. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintiffs;  whereupon,  after  judgment,  the  de- 
fendants sued  out  a  writ  of  error. 

Mr.  W.  C.  Noyes,  for  plaintiffs  in  error. 

Mr.  M.  T.  Reynolds,  for  defendants  in 
error. 

By  the  Court,  Cowen,  J.  The  defendants' 
policy  was  on  buildings  described  and  insured 
as  two  distinct  parcels,  about  which  there  is  no 
dispute.  By  the  same  policy  they  insured 
$1,000  on  fixtures  and  utensils,  and  $3,000  on 
stock.  The  ^Etna  Company  subsequently  in- 
sured $5,000  on  the  fixtures  and  stock,  as  one 
parcel.  Out  of  fixtures  worth  $9,894.91,  the 
plaintiffs  lost  $5,918. 76;  and  out  of  stock  worth 
$2.996.35,  they  lost  $2,684.01. 

The  defendants'  policy  contained  a  clause  in 
these  words:  "And  in  case  of  any  other  insur- 
ance upon  the  property  hereby  insured,  wheth- 
er prior  or  subsequent  to  the  date  of  this  poli- 
cy, the  insured  shall  not,  in  case  of  loss  or 
damage,  be  entitled  to  demand  or  recover  on 
this  policy  any  greater  portion  of  the  loss  or 
damage  sustained  than  the  amount  hereby  in 
3O1*1  sured  shall  bear  *to  the  whole  amount 
Insured  upon  said  property."  The  ^Etna  pol- 
icy contained  a  clause  to  the  same  effect. 

Were  this  the  ordinary  case  of  double  insur- 
ance, no  question  is  made  that  the  plaintiffs' 
recovery  should  have  been  cut  down  to  a  pro- 
portional amount.  Lucas  v.  Ins.  Co.,  6  Cow., 
635.  A  man  may  insure  the  same  subject 
against  fire  in  several  offices,  to  any  amount, 
due  notice  being  given  to  each,  and  the  fact 
noted  on  the  respective  policies.  1  Bell,  Com., 
«29;  2  Phil.  Ins  ,  59,  2d  ed.  The  effect  is,  that 
each  office  then  stands  in  the  relation  of  co- 
surety with  the  other,  according  to  the  several 
amounts  for  which  they  undertook,  just  as  if 
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they  had  all  underwritten  the  same  policy. 
The  several  policies  are  considered  as  one. 
Stopping  here,  therefore,  the  insured  may  sue 
and  recover  on  one  or  more  of  them  to  the  ex- 
tent of  his  entire  loss,  if  the  sums  subscribed 
will  cover  it ;  and  those  who  pay  the  loss  may 
compel  contribution  for  the  payment  from  the 
others,  in  the  proportion  that  each  of  the  sum& 
subscribed  by  them  bears  to  the  whole  amount 
of  subscriptions.  6  Cow.,  635;  2  Phil.  Ins., 
606  ;  see,  Hughes.  Ins.,  45;  Millar,  Ins.,  271, 
272;  Park,  Ins.,  373;  Condy,  Marsh.,  146.  To 
avoid  this  circuity,  the  clause  in  question  wa& 
introduced.  By  this,  the  double  office  of  re- 
covery and  contribution  is  performed  in  a  sin- 
gle action;  the  defendant  being  allowed  to  re- 
coup the  same  amount  which  he  must  formerly 
have  recovered  over  against  those  who  stood 
by  his  side.  The  clause,  it  seems,  has  not  al- 
ways been  received  with  perfect  favor.  Stacey 
v.  The  Franklin  Ins.  Co.,  2  Watts  &  S.,  506, 
542.  But  no  question  has  ever  been  made  that 
this  and  the  like  clauses  in  policies  must  have 
effect,  when  the  case  for  which  they  provide 
clearly  exists.  Parties  to  a  contract  may  fix 
the  damages  for  a  breach,  by  a  provision  in  the 
contract  itself,  if  the  measure  prescribed  vio- 
late no  rule  of  policy  or  equity.  The  clause  in 
question  was  probably  intended  to  substitute 
proportional  abatement  for  contribution,  in  all 
those  cases  in  which  the  latter  would  other- 
wise have  been  required  by  the  common  law, 
and  is,  perhaps,  sufficient  to  answer  that  end. 
Have  we  here  that  single  policy,  that  relation 
*of  sureties  which  calls  for  contribu-  [*3O2 
tion?  The  sums  subscribed  may  be  and  often 
are  different;  but  none  of  the  numerous  books 
cited  show  that  the  right  to  contribution  ha& 
ever  been  supposed  to  arise  without  the  sub- 
ject-matter insured  being  exactly  the  same  in 
each  policy.  It  is  not  enough  that  the  insured 
be  the  same.  He  may  take  policies  on  differ- 
ent things,  on  different  risks  pertaining  to  the 
same  thing,  or  on  different  interests  in  respect 
to  the  same  thing.  In  each  case  the  demand 
for  a  loss  against  one  insurer  is  in  no  way  af- 
fected by  the  subscription  of  another.  Oodin 
v.  Loud.  Ass.  Co.,  1  Burr.,  489,  495  ;  8.  C.,  1 
W.  Bl.,  103,  105;  Park.  Ins.,  375.  We  must 
here  regard  the  first  as  in  effect  two  separate 
policies  insuring  $1,000  on  the  fixtures  and 
$3,000  on  the  stock.  Then,  to  warrant  con- 
tribution, we  want  two  other  separate  policies, 
or  one  insuring  separate  sums  on  each.  The 
assured,  however,  took  only  one  policy,  insur- 
ing an  entire  sum  on  one  parcel.  The  subject 
was,  therefore,  different.  In  the  first  it  was 
separate,  in  the  second  compound;  and  such  a 
difference  may  as  well  be  extended  to  fifty  as 
to  only  two  subjects.  The  several  subjects  are 
found  to  be  substantially  different  when  an  ef- 
fort is  made  to  effect  contribution.  The  coun- 
sel for  both  parties  agree,  that  in  order  to  do 
so,  the  $5,000  must  be  divided  into  two  parts, 
one  being  applied  to  the  fixtures  and  the  oth- 
er to  the  stock.  It  is  not  denied  that  the  divis- 
ion must  be  entirely  arbitrary  ;  and  the  differ- 
ent methods  proposed  by  the  parties  best  ac- 
cord with  their  respective  interests.  Neither 
has  cited  any  case  where  such  a  thing  has  been 
done,  nor  mentioned  any  principle  by  which 
we  should  be  authorized  thus  to  modify  the 
contracts  of  parties.  Something  like  it  was,  I 
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perceive,  once  attempted  by  a  private  hand, 
and  with  about  the  same  success  as  has  attend- 
ed the  efforts  of  counsel  here.  Stevens,  Aver- 
age, 194,  Am.  ed.,  1817.  The  struggle  of  the 
learned  author  was  to  make  at  least  a  single 
indemnity  out  of  both  policies  ;  and  anything 
short  of  indemnity  would  not  be  just  to  the  as- 
sured. If  we  were  authorized  to  impute  fraud 
or  evasion  to  the  assured,  we  might  then  allow 
the  defendants  to  divide  and  apply  the  sum  in 
their  own  way.  But  the  policy  from  which 
they  claim  to  benefit,  was  noted  on  their  own, 
3O3*]  *and  they  admit  that  due  notice  was 

fiven  to  them.  They  have  acquiesced,  either 
nowing  of  the  variance,  or  at  least  neglecting 
to  obtain  proper  information  and  to  take  meas- 
ures for  having  it  corrected  or  explained.  The 
plaintiffs  evidently  intended  to  insure  only  the 
balance  of  an  interest  which  they  thought  was 
not  covered  by  the  defendants'  insurance — an 
insurance  that  proves  in  fact  unequal  to  the 
loss.  Possibly  the  second  policy  may,  under 
the  circumstances,  be  so  construed  as  to  effect 
the  intended  object ;  but  how  much  may  be 
recovered  upon  the  ^tna  policy  is  not  now  the 
question.  It  is  enough  to  see  that  the  insurance 
is  not  double.  The  case  of  Harris  v.  Ing.  Co., 
5  Ham. ,  466,  468,  did  not  raise  the  question  of 
contribution  or  abatement.  The  first  policy 
was  declared  void,  because  notice  of  the  sec- 
ond was  not  given.  It  comes  out  in  the  course 
of  the  opinion  that  one  was  on  goods,  and  the 
•other  on  store  and  goods  ;  but  the  latter  might 
have  been  for  separate  sums  on  each. 

We  are  of  opinion  that  the  court  below  was 
right  in  holding  that  the  plaintiffs  might  re- 
cover on  the  defendants'  policy  without  refer- 
•ence  to  the  JEtn&  policy. 

Judgment  affirmed. 

Overruled-50  N.  Y.,  390 ;  10  Am.  Rep.,  493 ;  65  N. 
Y.,  20. 
Cited  in-12  Hun,  420 ;  3  Dill.,  486 ;  49  Pa.  St.,  18 ,20. 


STARR  ET  AL  0.  BENNETT. 

Action  against  Deputy -Sheriff for  Deceit — Deputy 
Not  Liable  for  His  Opinion  as  to  Sufficiency  of 
Return. 

A  deputy-sheriff  who  had  returned  a  fl.  fa.  was 
inquired  of  by  the  plaintiff  some  months  after- 
wards whether  the  return  was  in  due  form  of  law, 
and  the  deputy,  intending- to  deceive,  answered  that 
it  was  ;  whereupon  the  plaintiff  filed  a  creditor's 
bill  against  the  defendant  in  the /i.  fa.,  but  lost  the 
.advantage  thereof  by  reason  of  the  return  being 
insufficient.  Held,  on  demurrer  to  a  declaration 
stating  these  facts,  that  an  action  for  deceit  would 
not  lie  against  the  deputy,  inasmuch  as  the  inquiry 
made  of  him  related  merely  to  his  opinion  upon  a 
question  of  law. 

Even  if  the  inquiry  had  been  specifically  directed 
to  the  words  of  the  return,  and  the  deputy  had 
answered  falsely,  the  action  could  not  have  been 
maintained ;  for  the  plaintiff  had  the  means  of  at- 
taining correct  information  completely  within  his 
reach,  without  resorting  to  the  deputy.  Per  Bron- 
«on.  J. 

Citations— 3  T.  B.,  51;  Cro.  Jac.,  386 ;  3  Bulst.,  95. 

DECLARATION,  that  the  plaintiffs,  Jan- 
uary 28,  1841,  recovered  a  judgment  in 
3O4*J  *this  court  against  Joseph  Leslie  for 
$544. 28.  That  March  2,  1841,  afi.  fa.  was  is- 
sued on  the  judgment  to  the  sheriff  of  Onon- 
•daga,  returnable  in  sixty  days,  which  was  de- 
livered to  the  defendant,  then  being  a  deputy 
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of  the  sheriff  of  Onondaga.  That  on  the  8th 
of  May  following,  the  defendant  returned  the 
execution  to  the  clerk's  office  with  his  return 
indorsed  thereon  as  follows:  " Nulla  bona, 
May  3d.  1841.  F.Benson,  shff.,  D.  S.Ben- 
nett, dep."  That  Leslie,  at  the  time  of  the  re- 
turn, and  afterwards,  was  possessed  of  prop- 
erty and  effects  of  various  kinds  sufficient  to 
satisfy  the  judgment.  That  January  5,  1842, 
the  plaintiffs,  by  their  attorney,  applied  to  the 
defendant  and  communicated  to  him  their  in- 
tention to  file  a  creditor's  bill  upon  the  return 
of  the  ./i.  fa.,  "and  made  inquiries  of  the  said 
defendant  whether  the  said  writ  of  fieri  facias 
was  returned,  and  whether  the  return  was 
made  in  due  form  of  law.  And  the  said  plaint- 
iffs aver  that  the  said  defendant,  then  and 
there  intending  to  deceive  the  said  plaintiffs 
or  their  attorney,  falsely  represented  that  the 
said  writ  of  fieri  facias  was  filed  with  a  return 
thereon  in  due  form  of  law;  whereas,  in  truth 
and  in  fact,  such  return  was  not  in  due  form 
of  law;  but  was  wholly  insufficient,"  etc.  That 
the  plaintiffs,  confiding,  etc.,  filed  a  creditor's 
bill  against  Leslie  and  got  an  injunction,  and 
the  debt  would  have  been  amply  secured  if  the 
return  had  been  in  due  form  of  law  ;  but  in 
consequence  of  the  insufficiency  of  the  return , 
the  plaintiffs  lost  their  lien  by  virtue  of  the 
creditor's  bill,  and  Leslie  became  wholly  in- 
solvent. By  reason  whereof  the  defendant  be- 
came liable  to  pay  the  plaintiffs  their  dam- 
ages, etc. ;  but  had  not  paid  them.  Demurrer 
and  joinder. 

Mr.  J.  Wilkinson,  for  defendant. 

Mr.  J.  G.  Forbes,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  plaintiffs 
have  not  given  a  name  to  this  action;  but  I 
presume  it  was  intended  to  be  an  action  on 
*the  case  for  deceit.  The  deputy  made  [*3O5 
the  usual  return — nulla  bona — on  the  execu- 
tion; though  in  strictness  he  should  have  add- 
ed, that  Leslie  had  no  lands,  tenements  or  chat- 
tels real  in  the  county.  The  plaintiffs  waited 
eight  months,  and  then,  instead  of  sending  to 
the  clerk's  office  for  a  copy  of  the  return,  they 
went  to  the  deputy  to  make  inquiries,  telling 
him  they  intended  to  file  a  creditor's  bill.  They 
did  not  ask  the  deputy  to  inform  them  what 
particular  return  he  had  made,  but  desired  his 
opinion  upon  a  question  of  law,  to  wit: 
"  Whether  the  return  was  made  in  due  form 
of  law  ; "  and  the  deputy  answered  that  the 
"fieri facias  was  filed,  with  a  return  thereon  in 
due  form  of  law."  For  this  deceit  and  false- 
hood the  action  is  brought.  It  was  admitted 
in  Pasley  v.  Freeman,  3  T.  R.,  51,  that  no  ac- 
tion would  lie  for  a  false  or  erroneous  asser- 
tion concerning  a  mere  matter  of  judgment  or 
opinion.  I  have  met  with  no  case  which  holds 
a  different  doctrine,  and  am  unwilling  to  make 
a  precedent.  If  the  plaintiffs  wanted  an  opin- 
ion upon  this  question,  they  should  have  gone 
to  some  person  learned  in  the  law,  and  not  to 
a  deputy-sheriff. 

If  the  defendant  had  been  questioned  about 
a  matter  of  fact,  to  wit :  upon  the  words  of 
the  return,  and  had  answered  falsely,  I  think 
no  action  could  be  maintained.  The  return 
was  not  only  in  writing,  but  it  was  matter  of 
record,  which  was  open  to  the  inspection  of 
everyone,  and  the  plaintiffs  should  have  ex- 
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amined  for  themselves.  In  Bayly  v.  Merrel, 
Cro.  Jac.,  386,  the  plaintiff  complained  that  he 
had  killed  seven  of  his  horses  in  drawing  a 
load  of  madder  which  weighed  2,200  pounds, 
and  which  the  defendant,  who  had  employed 
the  plaintiff  to  carry  the  load,  had  falsely  and 
fraudulently  affirmed  was  of  the  weight  of 
only  800  pounds.  After  verdict  for  the  plaint- 
iff the  judgment  was  arrested,  because  the 
weight  of  the  load  was  not  a  matter  peculiarly 
within  the  knowledge  of  the  defendant,  and 
the  plaintiff  had  the  means  of  correct  informa- 
tion by  weighing  the  goods.  The  court  said 
it  was  gross  negligence  in  the  plaintiff  not  to 
weigh  the  goods.  This  case  is  also  reported  in 
3  Bulst.,  95.  It  was  approved  in  Pasley  v. 
Freeman,  3  T.  R,  51,  where  this  action  for  de- 
3O6*]  ceit  was  carried  *to  its  utmost  limit. 
Ashhurst,  J. ,  said  the  carrier  had  the  means 
of  attaining  certain  knowledge  in  his  own 
power,  by  weighing  the  goods ;  and  therefore 
it  was  a  foolish  credulity,  against  which  the 
law  would  not  relieve.  Ld.  Kenyon  took  the 
same  view  of  the  question.  It  was  distinguished 
from  the  case  of  a  false  affirmation  concerning 
the  credit  or  solvency  of  an  individual,  be- 
cause there  the  party  is  seeking  information 
which  he  can  only  acquire  by  consulting  others. 
But  here,  taking  the  case  in  its  most  favorable 
aspect  for  the  plaintiffs,  they  are  suing  for  a 
false  affirmation  concerning  the  contents  of  a 
written  instrument,  and  when  that  instrument 
was  completely  within  their  reach.  There  is 
no  precedent  for  such  an  action,  and,  I  trust, 
there  never  will  be.  Men  must,  give  some  at- 
tention to  their  own  business,  instead  of  ques- 
tioning their  neighbors,  and  then  suing  them 
for  deceit. 

It  is  unnecessary  to  look  further  into  the 
declaration.  Either  of  the  grounds  which  have 
been  mentioned  is  fatal  to  the  action. 

Judgment  for  the  defendant. 

Cited  in-30  N.  Y..  681 ;  68  N.  Y.,  431 ;  13  Bk.  Reg., 
177  ;  3  Allen,  381 ;  9  Minn.,  89;  33  Ohio  St.,  294. 


CAMERON,  Executor,  etc.,  t>.  FOWLER. 

Contracts —  Consideration  —  Moral  Obligation  — 
When  Sufficient — Suit  on  Contract  for  Sale  of 
Lands. 

A  moral  obligation  is  a  sufficient  consideration  to 
support  a  promise,  if  founded  upon  a  prior  legal  or 
equitable  claim. 

Accordingly,  where,  after  the  commencement  of 
a  suit  upon  a  contract  for  the  sale  of  lands,  the  de- 
fendant made  various  payments  thereon,  and  after- 
wards suffered  the  plaintiff  to  take  judgment  for 
the  whole  amount  by  default;  held,  in  an  action 
upon  the  judgment,  that  the  defendant  might  de- 
feat a  recovery  by  showing  that,  after  the  judgment 
was  rendered,  the  plaintiff  promised  to  apply  the 
payments,  and  admitted  that  the  defendant  had 
fully  performed  the  contract. 

Citations— 14  Johns.,  468 ;  16  Johns.,  283,  and  n.  a  ; 
Bull.  N.  P..  147 ;  3  Bos.  &  P.,  249,  n. ;  24  Wend.,  97 ;  1 
Hill,  532,  539. 

DEBT  on  judgment,  tried  at  the  Steuben  Cir- 
cuit, in  June,   1841,  before  Monell,   C. 
Judge.     Samuel  Brownson  and  the  defendant 


NOTE.— Contracts—  Consideration  —  Moral  obliga- 
tion OK.  See  Bentley  v.  Morse.  14  Johns.,  408,  note ; 
Edwards  v.  Davis.  16  Johns.,  281.  note ;  Ehle  v.  Jud- 
«on,  24  Wend.,  97,  note. 
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entered  into  a  written  agreement,  dated  De- 
cember 6,  1820,  by  which  the  former  agreed  to 
sell  and  the  *latter  to  purchase  a  lot  [*3O7 
of  land  in  Steuben  Co.,  for  the  sum  of  $480.61, 
payable  in  three  equal  annual  installments. 
June  7,  1825,  Brownson  conveyed  his  interest 
in  the  land  and  assigned  the  contract  to  the 
plaintiff's  testator.  At  the  time  of  the  assign- 
ment the  defendant  had  paid  only  $111,  and 
in  August  thereafter  a  suit  was  commenced  in 
the  name  of  Brownson  against  the  defendant 
to  recover  the  balance  due  on  the  contract.  In 
May,  1826,  judgment  was  rendered  against  the 
defendant  by  default  for  $654  damages  and 
$29.61  costs.  Brownson  died  soon  after,  and, 
no  executor  or  administrator  having  been  ap- 
pointed upon  his  estate,  the  plaintiff  brought 
this  action  to  recover  the  amount  of  the  judg- 
ment. See  2  R.  S.,  274,  sec.  5,  2d  ed. 

The  defendant  proved  that  various  payments 
were  made  to  the  plaintiff's  testator  on  the  con- 
tract upon  which  the  judgment  was  recovered, 
intermediate  the  commencement  of  the  suit 
and  the  rendition  of  judgment.  Evidence  was 
given,  also,  tending  to  establish  that,  after  the 
judgrnfint  was  recovered,  the  plaintiff's  testa- 
tor promised  to  apply  the  payments  on  the 
judgment,  admitted  that  the  contract  had  been 
fully  paid  up,  and  that  the  defendant  was  en- 
titled to  a  deed  of  the  land.  This  evidence 
was  received  subject  to  objection  by  the  plaint- 
iff's counsel. 

The  judge  charged  the  jury  that  the  judg- 
ment on  which  the  action  was  founded  could 
not  be  impeached  nor  invalidated  by  proof  of 
payments  made  upon  the  contract  before  the 
judgment  was  rendered  ;  that  the  evidence  of 
such  payments  was  inadmissible  for  that  pur- 
pose, but  was  proper  for  the  purpose  of  estab- 
lishing an  equitable  consideration  to  sustain  a 
promise  by  the  plaintiff's  testator,  made  after 
the  judgment  was  rendered,  that  he  would  dis- 
charge it  or  apply  the  payments  upon  it ;  that 
if  the  jury  believed  the  defendant  had  made 
payments  as  alleged,  before  the  rendition  of 
the  judgment,  and  that  the  plaintiff's  testator 
promised,  after  judgment  was  recovered,  to 
apply  such  payments  thereon,  such  promise 
was  binding  and  would  affect  the  judgment  to 
the  amount  of  those  payments,  in  the  same 
*manner  as  though  they  had  been  [*3O8 
made  after  judgment  rendered. 

The  jury  rendered  a  verdict  in  favor  of  the 
defendant,  and  the  plaintiff  now  moved  for  a 
new  trial  on  a  case. 

Mr.  E.  Howell,  for  plaintiff. 

Mr.  R.  Campbell,  Jr..  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  admis- 
sions of  the  plaintiff's  testator  that  the  judg- 
ment in  question  had  been  paid,  were  clearly 
proved,  and  I  think  the  learned  judge  might 
have  safely  placed  the  case  upon  this  ground 
alone  before  the  jury,  who  would  not  probably 
have  hesitated  in  finding  the  fact.  Such  was, 
indeed,  the  effect  of  the  charge.  But  it  is  in- 
sisted that  an  error  was  committed  in  receiving 
evidence  of  payments  upon  the  contract  before 
judgment  rendered,  and  of  the  agreement  of 
the  testator  to  apply  them  in  satisfaction.  I 
think,  however,  the  evidence  was  proper  with- 
in the  principle  of  Bentley  v.  Morse,  14  Johns., 
468.  There  M.  paid  B.  an  account  for  work 
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done,  and  the  latter  afterwards  recovered  judg- 
ment on  the  account  by  default.  When  re- 
proached for  the  act,  B.  denied  all  knowledge 
of  the  payment,  but  agreed  that  if  the  demand 
had  in  fact  been  paid,  he  would  refund  the 
money.  The  court  said  :  "  The  debt  having 
been  paid,  the  recovery  in  the  former  action 
was  clearly  unjust;  and  though,  in  consequence 
of  his  neglect,  the  defendant  in  error  [B.]  lost 
all  legal  remedy  to  recover  back  his  money ; 
yet  there  was  such  a  moral  obligation  on  the 
part  of  the  plaintiff  in  error  [M.]  to  refund 
the  money,  as  would  be  a  good  consideration 
to  support  an  assumpsit  or  express  promise  to 
pay  it." 

In  the  case  before  us  there  existed  a  clear 
legal  as  well  as  equitable  obligation  to  apply 
the  payments  in  extinguishment  of  the  debt 
against  the  defendant,  before  it  passed  into 
judgment ;  and  though  afterwards  the  obliga- 
tion became  incapable  of  being  enforced,  still 
3O9*]  *it  constituted  a  good  consideration 
for  the  subsequent  agreement  of  the  plaintiff's 
testator.  Edwards  v.  Davis,  16  Johns.,  283,  n. 
1 ;  Bull.  N.  P..  147;  Wennall  v.  Abney,  3  Bos. 
&  P.,  249,  n. ;  EMe  v.  Judson,  24  Wegd.,  97; 
Stafford  v.  Bacon,  1  Hill,  532,  539. 

New  trial  denied. 

Cited  in-28  N.  Y.,  608 ;  27  How.  Pr.,  335 ;  2  Rob., 
226. 


THE  MADISON  COUNTY  BANK 
v. 

GOULD   ETAL. 

Limited  Partnership — Statute — Intentional  Vio- 
lation of,  Deprives  Special  Partners  of  Exemp- 
tion— Purchase  of  Real  Estate — Evidence. 

Where  a  limited  partnership  has  been  formed  un- 
der ]  R.  S.,  763,  et  seq.,  every  intentional  violation  of 
the  statute  by  the  special  partners  will  deprive 
them  of  that  exemption  from  liability  to  creditors 
which  they  might  otherwise  claim.  Per  Bronson,  J". 

In  an  action  brought  to  charge  the  special  as  well 
as  the  general  partners  upon  a  note  indorsed  in  the 
firm  name,  it  appeared  that,  in  the  published  terms 
of  the  partnership,  the  period  of  its  commencement 
was  stated  to  be  November  16, 1837 :  whereas,  in  the 
original  certificate  the  time  specified  was  October 
16,1837;  held,  that  unless  the  error  was  intentional, 
or  the  indorsement  was  made  before  the  time  men- 
tioned in  the  published  terms,  the  special  partners 
were  not  liable. 

If  a  special  partner  transact  any  business  on  ac- 
count of  the  firm ;  e.  g.,  by  negotiating  the  pur- 
chase of  real  estate  for  them,  he  thereby  loses  his 
character  and  protection  as  a  special  partner,  and 
becomes  liable  as  a  general  partner  in  respect  to  all 
the  debte  of  the  firm.  Per  Bronson.  J. 

Where  real  estate  was  purchased  for  the  benefit 
of  the  firm,  and  the  title  taken  in  the  names  of  all 
the  partners,  but  without  the  privity  or  consent  of 
the  special  partners ;  held,  not  sufficient  to  render 
the  latter  chargeable  as  a  general  partner. 

Otherwise,  had  it  appeared  that  the  special  part- 
ner knew  of  the  transaction  and  consented  to  it ; 
for  the  act  would  have  amounted  to  a  virtual  with- 
drawal by  him  of  part  of  his  capital. 

Where,  in  order  to  charge  all  the  members  of  a 
limited  partnership  as  general  partners,  evidence 
was  given  sufficient  to  show  prima  facie  that  the 
special  partner  had  not  actually  paid  the  amount  of 
capital  stated  in  the  affidavit  filed  pursuant  to  1  R.  S., 
765,  sec.  7 ;  held,  that  the  affidavit  was  entitled  to  no 
weight  as  rebutting  evidence, 
f  Citations— 1R.S.,  764.  tit.  1,  sees.  2-17;  15  Johns., 
159;  3  Kent,  37-39;  Colly.  Part.,  69-75;  Story,  Part., 
138-129:  Gow.  Part.,  33,  232;  3  Paige,  167,  517;  6 
Paige,  19 ;  7  Paige,  583. 

ASSUMPSIT,  tried  before  Cushman,  G. 
-Q-  Judge,  at  the  Albany  Circuit,  in  January, 
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1842.  The  defendants,  George  Russell,  Will- 
iam *Russell  and  Charles  D.  Gould,  [*31O 
were  sued  as  the  indorsers  of  a  promissory 
note  made  by  Cook  and  Whitney  for  $551.86, 
dated  March  9,  1839,  payable  to  the  order  of 
George  Russell  and  Brother,  four  months  aft- 
er date,  and  indorsed  "  George  Russell  and 
Brother."  The  plaintiffs  gave  evidence  tend- 
ing to  show  that  the  defendants  were  partners; 
in  answer  to  which  the  defendant  Gould  in- 
sisted that  the  partnership  was  a  limited  one 
formed  pursuant  to  1  R.  S.,  764,  tit.  1,  ia 
which  he  was  the  special  partner,  and  so  not 
answerable  for  this  demand.  October  1,  1837, 
the  defendants  made  the  certificate  required 
by  the  statute  that  they  had  formed  a  limited 
partnership,  the  name  of  the  firm  being  George 
Russell  &  Brother,  that  George  Russell  and 
William  Russell  were  the  general  partners, 
and  Charles  D.  Gould  the  special  partner,  and 
that  he  had  contributed  $7,000  to  the  common 
stock  of  the  partnership,  which  had  been  paid 
in  cash.  The  partnership  was  to  commence, 
October  16,  1837,  and  terminate  January  1, 
1840.  The  principal  business  of  the  partner- 
ship was  planing  and  dressing  boards  and 
plank.  It  also  included  the  dealing  in  dye- 
stuffs,  paints,  oil,  lumber  and  plank;  in  which 
business  the  parties  had  been  engaged  under  a 
previous  limited  partnership,  which  was  dis- 
solved when  this  partnership  was  formed.  Oc- 
tober 16,  1837,  the  defendant  George  Russell 
made  the  necessary  affidavit  that  the  sum  of 
$7,000  specified  in  the  certificate  as  having 
been  contributed  by  the  special  partner  Gould, 
had  been  actually  and  in  good  faith  paid  in 
cash.  The  certificate  was  acknowledged  and 
recorded,  the  papers  filed,  and  notice  pub- 
lished in  two  newspapers  pursuant  to  the  stat- 
ute. But  the  notice  published  stated  that  the 
partnership  was  to  commence  November  16, 
instead  of  October,  1837.  On  this  ground  it 
was  insisted  that  the  notice  was  not  sufficient; 
but  the  judge  overruled  the  objection. 

The  partnership  purchased  a  mill  for  the 
carrying  on  of  their  business  which  cost  over 
$18,000,  the  title  to  which  was  taken  in  the 
names  of  all  the  partners.  The  plaintiffs  gave 
evidence  tending  to  show  that  Gould,  the 
special  partner,  had  not  paid  in  *cash  [*3 1 1 
the  $7,000  mentioned  in  the  certificate  as  hav- 
ing been  contributed  by  him  to  the  common 
stock. 

The  judge  charged  the  jury  that  the  fact  of 
the  defendant  Gould  having,  in  connection 
with  the  Russells,  taken  the  title  to  the  mill  in 
his  own  name,  did  not  render  him  liable  as  a 
general  partner;  that  it  was  a  question  for  the 
jury  to  determine,  from  the  evidence,  whether 
Gould  had  in  fact  paid  in  cash  the  capital  to 
be  furnished  by  him;  and  that,  upon  this  ques- 
tion, the  affidavit  of  George  Russell  made  in 
October,  1837,  was  evidence  to  be  considered 
by  the  jury  in  connection  with  the  other  evi- 
dence in  the  case.  The  jury  found  a  verdict 
for  the  defendants,  and  the  plaintiffs  now 
moved  for  a  new  trial  on  a  case. 

Mr.  I.  Harris,  for  plaintiffs. 

Mr.  S.  Stevens,  for  defendant  Gould. 

By  the  Court,  Bronson,  J.  Whatever  may 
be  the  rights  and  obligations  of  the  partners  as 
between  themselves,  they  are  all  alike  answera- 
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ble  to  third  persons  for  the  debts  of  the  firm, 
unless  a  limited  partnership  was  formed,  and 
the  business  has  since  been  transacted  in  the 
manner  prescribed  by  the  statute.  1  R.  S. ,  764, 
tit.  1. 

The  certificate  to  be  made  and  acknowleged 
by  the  parties  must  state,  among  other  things, 
the  period  when  the  partnership  is  to  com- 
mence, and  when  it  will  terminate,  sec.  4;  and 
the  terms  of  the  partnership  must  be  pub- 
lished in  two  newspapers  for  at  least  six  weeks: 
otherwise  the  partnership  will  be  deemed  gen- 
eral. Sec.  9.  It  is  conceded  in  this  case  that 
all  the  papers  were  sufficient  in  point  of  form, 
and  that  notice  was  duly  published.  But  there 
was  a  mistake  in  the  notice,  which  stated  that 
the  partnership  was  to  commence  November 
16,  when  it  should  have  been  October.  If 
there  were  any  reasons  to  suppose  that  the  er- 
ror was  intentional,  or  if  this  contract  had 
been  made  before  the  time  mentioned  in  the 
notice  for  the  commencement  of  the  partner- 
ship had  arrived,  the  objection  would  be  fatal. 
But  as  it  is  not  pretended  that  the  error  was 
312*]  designed,  *or  that  it  has  had  any  in- 
fluence upon  this  contract,  I  think  the  objec- 
tion to  the  notice  was  properly  overruled. 
There  was  a  substantial  compliance  with  the 
statute,  and  that  is  enough. 

Assuming  that  the  partnership  was  properly 
formed,  it  is  then  said  that  the  defendant 
Gould  has  rendered  himself  liable  to  answer  as 
a  general  partner,  in  consequence  of  the  title 
to  the  mill  having  been  taken  in  the  names  of 
all  the  partners. 

Under  our  law  of  limited  partnerships,  an 
individual,  called  a  special  partner,  is  allowed 
to  have  an  interest  in  the  profits  of  a  particu- 
lar business,  without  incurring  any  other  haz- 
ard than  that  of  losing  the  sum  which  he  has 
contributed  to  the  common  stock.  To  secure 
this  immunity,  the  partnership  must  be  formed 
and  published  in  a  particular  manner,  and  the 
special  partner  must  contribute  in  cash  some 
portion  of  the  capital  stock.  Sees.  2,  4.  From 
the  nature  of  the  case,  this  contribution  can 
only  be  made  by  placing  the  money  at  the  dis- 
position of  the  general  partner;  and  no  part  of 
it  can  be  withdrawn  by  the  special  partner  at 
any  time  during  the  continuance  of  the  part- 
nership; but  he  may  have  interest  on  the  mon- 
ey, and  a  share  of  the  profits,  if  such  payments 
will  not  reduce  the  original  amount  of  capital.* 
Sees.  15,  16.  The  business  of  the  partnership 
is  to  be  transacted  by  the  general  partners  ex- 
clusively, who  may  sue  and  be  sued  in  the 
same  manner  as  though  there  were  no  special 
partner.  Sees.  8,  14.  The  special  partner 
must  neither  be  named  as  a  member  of  the 
firm,  nor  transact  any  business  on  account  of 
the  partnership.  Sees.  18,  17.  Such  is  an  out- 
line of  the  terms  upon  which  an  individual 
may  be  a  special  partner,  without  incurring 
any  other  peril  than  the  loss  of  his  contribu- 
tion to  the  common  stock. 

It  is  said  that  the  purchase  of  the  mill  in  the 
name  of  all  the  partners,  may  affect  the  de- 
fendant Gould  in  two  ways  :  1.  As  an  actor 
in  the  business  of  the  partnership;  and  2.  As 
a  withdrawal  of  a  portion  of  the  money  which 
he  had  contributed  to  the  capital  stock. 

First.  The  special  partner  may  examine  and 
'advise  in  relation  to  the  management  of  the 
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partnership  concerns  ;  "but  he  shall  not  trans- 
act any  business  on  account  of  the  partnership, 
*nor  be  employed  for  that  purpose  as  [*313 
agent,  attorney  or  otherwise.  If  he  shall  inter- 
fere contrary  to  these  provisions,  he  shall  be 
deemed  a  general  partner."  Sec.  17.  If  the 
defendant,  Gould,  went  beyond  advising  with 
his  partners,  and  was  actively  concerned  in 
negotiating  and  making  the  purchase  of  the 
mill,  he  has  clearly  rendered  himself  liable  to 
answer  as  a  general  partner,  so  far  as  relates 
to  any  liability  of  the  partnership  growing  out 
of  that  particular  transaction.  And  we  think 
he  must  also  be  deemed  a  general  partner  as  to 
all  the  debts  and  liabilities  of  the  firm.  The 
Legislature  has  plainly  manifested  the  inten- 
tion of  excluding  the  special  partner  from  all 
active  participation  in  the  business  of  the  firm; 
and  his  interference  is  forbidden  upon  the 
pain  of  losing  his  character  and  protection  as 
a  special  partner.  The  moment  he  engages  in 
the  business  of  the  firm,  he  violates  one  of  the 
conditions  on  which  his  exemption  from  lia- 
bility depends,  and  he  becomes  a  general  part- 
ner by  his  own  voluntary  act. 

Second.  The  title  to  the  mill  should  have 
been  taken  in  the  names  of  the  general  part- 
ners alone.  The  Legislature  evidently  intend- 
ed that  the  legal  title  to  all  the  partnership 
property  should  be  vested  in  the  general  part- 
ners; that  they  should  sue  and  be  sued  ;  and 
that  the  whole  business  should  be  conducted 
just  as  though  there  were  no  special  partner  in 
the  case.  By  taking  a  conveyance  in  the  names 
of  all,  Gould  became  a  tenant  in  common  with 
his  associates,  and  was  the  legal  owner  of  one 
third  of  the  estate.  Coles  v.  Cokx,  15  Johns., 
159.  The  general  partners  could  not  convey 
his  share  of  the  land,  nor  could  it  be  reached 
by  a  judgment  against  them,  without  the  aid 
of  a  court  of  equity.  A  judgment  against 
Gould  would  at  law  be  a  lien  on  one  third  of 
the  estate;  he  might  alien  or  incumber  it,  and 
on  his  death  it  would  descend  to  his  heirs  at 
law.  It  is  true  that  in  a  court  of  equity  Gould 
would  be  treated  as  a  trustee  of  the  property, 
and  would  be  compelled  to  convey  for  the  pur- 
pose of  paying  debts  and  adjusting  the  equi- 
ties of  the  several  copartners.  This  subject 
is  discussed  and  the  cases  collected  in  3  Kent, 
37-39;  Colly.  Part.,  69-75;  Story,  Part.,  126- 
129;  Gow,  Part.,  33,  232.  And  see.  Wilder  v. 
Keeler,  3  Paige,  167;  Egberts  *v.  Wood,  [*314 
Id.,  517;  Payne  v.  Matthews,  6  Paige,  19;  In- 
nes  v.  Lansing,  7  Paige,  583.  But  it  is  entirely 
clear  that  at  law  the  title  to  the  land  vested 
in  the  several  grantees  as  tenants  in  common, 
without  any  reference  to  their  co  partnership 
relations.  And  even  in  a  court  of  equity,  the 
land  could  not  be  reached  in  the  hands  of  a 
bonafide  purchaser  or  mortgagee. 

The  mill  cost  over  $18,000,  and  as  the  legal 
title  to  one  third  of  it  vested  in  Gould,  more 
than  six  sevenths  of  the  capital  which  he  had 
contributed  was,  in  effect, withdrawn  from  the 
control  of  the  general  partners;  and  was  also 
placed  beyond  the  reach  of  creditors,  so  far  as 
relates  to  their  remedies  at  law.  The  statute 
provides  that  "No  part  of  the  sum  which  any 
special  partner  shall  have  contributed  to  the 
capital  stock  shall  be  withdrawn  by  him,  or 
paid  or  transferred  to  him,  in  the  shape  of 
dividends,  profits  or  otherwise,  at  any  time 
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during  the  continuance  of  the  partnership  ;" 
but  he  may  receive  annual  interest,  if  that  will 
not  reduce  the  original  amount  of  capital,  and 
may  also  receive  profits,  if  there  be  any.  1  R. 
S.,  766,  sec.  15.  When  the  special  partner,  act- 
ing in  good  faith,  receives  too  much  for  inter- 
est or  profits,  he  must  make  good  his  share  of 
the  capital  by  restoring  the  deficiency.  Sec.  16. 
But  there  \o  no  pretense  that  this  great  inroad 
upon  the  capital  was  or  could  have  been  fairly 
made  by  way  of  paying  interest  or  profits,  and  if 
the  name  of  the  special  partner  was  included  in 
the  conveyance  of  the  mill  with  his  knowledge 
and  consent,  I  do  not  see  how'  he  can  avoid  be- 
ing charged  as  a  general  partner.  It  is  true 
that  the  15th  section  does  not  declare  what 
consequences  shall  follow  the  withdrawal  of 
capital;  but  the  act  is  expressly  forbidden,  and 
it  is  one  which  runs  counter  to  the  whole  pol- 
icy of  the  statute.  Parties  are  only  allowed  to 
form  a  limited  partnership  upon  certain  speci- 
fied "terms"  and  "conditions;"  sec.  1;  among 
the  most  important  of  which  are,  the  contribu- 
tion by  the  special  partner  of  "a  specific  sum, 
as  capital,  to  the  common  stock,"  sees.  2,  4, 
and  the  keeping  of  that  sum  unimpaired,  so  far 
as  relates  to  any  act  of  the  special  partner. 
Sec.  15.  I  see  no  way  in  which  the  policy  of 
the  law  can  be  maintained,  and  the  rights  of 
third  persons  be  effectually  preserved, without 
315*]  holding  *that  every  intentional  viola- 
tion of  the  statute  by  the  special  partner  will 
deprive  him  of  that  exemption  from  liability 
to  creditors  which  he  might  otherwise  claim. 

Upon  this  branch  of  the  case  the  judge 
charged  the  jury  that  the  fact  that  Gould  had, 
in  connection  with  the  Russells,  taken  the  title 
to  the  mill  in  his  own  name.did  not  render  him 
liable  as  a  general  partner.  Assuming  the  fact 
to  be  correctly  stated,  I  could  not  agree  to  the 
law  of  the  case  as  here  laid  down.  Gould  would 
be  liable  as  a  general  partner  upon  the  double 
ground  that  he  had  improperly  interfered  in 
transacting  the  business  of  the  partnership,  and 
had  withdrawn  a  large  portion  of  the  money 
which  he  had  previously  contributed  to  the 
common  stock.  But  the  case  was  overstated. 
Mr.  Southwick  is  the  only  witness  who  gave 
any  evidence  directly  bearing  upon  the  ques- 
tion. He  says  that  when  the  copartnership  pur- 
chased the  mill,  the  title  to  the  same  was  taken 
in  the  name  of  all  the  defendants.  I  find  noth- 
ing here  from  which  it  can  fairly  be  inferred 
that  Gould  had  anything  to  do  with  making 
the  purchase,  or  in  taking  the  conveyance.  So 
far  as  appears,  his  name  may  have  been  in- 
cluded in  the  deed  without  his  knowledge  or 
consent;  and  I  cannot  think  him  liable  for  the 
wrong  done  by  his  copartners,  without  show- 
ing that  he  participated  in  the  act. 

This  is  not  a  bill  of  exceptions,  and  on  this 
branch  of  the  case  I  see  no  sufficient  reason  for 
disturbing  the  verdict. 

The  only  remaining  question  is  upon  the 
force  which  should  be  given  to  the  affidavit  of 
Russell,  that  Gould  had  contributed  $7,000  of 
capital.  The  affidavit  was  a  necessary  part 
of  the  machinery  for  forming  a  limited  part- 
nership ;  sees.  7,  8  ;  and  was  properly  given 
in  evidence,  along  with  the  certificate  and 
other  papers,  for  the  purpose  of  showing 
that  the  requirements  of  the  statute  bad  been 
complied  with.  As  the  papers  were  regular, 
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and  sufficient  in  point  of  form,  they  made  out 
a  prima  facie  case  for  the  defendants  that  the 
partnership  was  a  limited  one;  and  threw  the 
onus  upon  the  plaintiffs  of  showing  that  some- 
thing was  wrong,  before  they  could  charge 
Gould  as  a  general  partner.  Sec.  8.  That  they 
attempted  to  *do.  They  gave  evidence  [*316 
tending  to  show  that  the  certificate  and  affida- 
vit contained  a  "false  statement,"  that  Gould 
had  paid  in  cash  $7,000  as  his  contribution 
to  the  common  stock;  sees.  2,  4,  7,  8,  when, 
in  point  of  fact,  he  had  paid  nothing.  The 
judge  allowed  the  affidavit  to  go  to  the  jury  as 
opposing  evidence  upon  the  question  whether 
the  capital  had  in  fact  been  contributed.  In 
this  we  think  he  erred.  The  affidavit  and  other 
papers  made  out  a  presumptive  case  that  the 
partnership  was  a  limited  one.  Gould  started 
with  the  benefit  of  that  presumption  in  his  fa- 
vor. But  after  evidence  had  been  given  tend- 
ing to  overthrow  it,  he  could  not  bring  in  the 
affidavit  as  rebutting  proof  and  treat  Russell 
as  a  witness  in  his  favor  on  the  question  of 
payment. 

It  was  said  at  the  bar,  and  the  matter  was 
probably  discussed  before  the  jury  in  the  same 
way,  that  the  affidavit  of  Russell  must  be  met 
by  the  testimony  of  two  witnesses,  and  that  the 
jury  must  be  prepared  to  convict  him  of  per- 
jury before  they  could  find  a  verdict  for  the 
plaintiffs.  We  cannot  subscribe  to  that  doc- 
trine. Such  a  rule  would  open  a  wide  door 
for  the  commission  of  fraud, and  would  impose 
an  intolerable  hardship  upon  creditors.  It  is 
enough  that  the  ex  parte  acts  of  the  partners 
are  allowed  to  have  the  effect  of  making  out  a 
presumptive  case  in  their  favor, without  giving 
them  the  further  privilege  of  being  regarded 
as  witnesses  for  each  other. 

New  trial  granted. 

Explained-28  How.  Pr.,  105 ;  4  E.  D.  S.,  617. 

Distinguished-62  N.  Y..  521. 

Cited  in-4  Denio,  508 ;  43  N.  Y.,  70, 71.  73 ;  62  N.Y... 
516 ;  4  Lans.,  40  ;  28  Hun,  222,  223  ;  42  Barb.,  485 ;  47 
How.  Pr.,  395 ;  45  Super.,  236 ;  5  Daly,  48,  49 ;  68  Mo., 
139. 
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KOHAUS  AND  VISSER. 

•Constitutional  Law — U.  8.  Bankrupt  Act  of  1841 
—  Voluntary  Branch  oftJte  Act,  Valid — Prac- 
tice. 

The  voluntary  branch  of  the  Act  of  Congress  re- 
lating: to  bankruptcy,  passed  August  19,  1841,  is  au- 
i  thorized  by  the  Constitution  of  the  U.  S.  and,  there- 
fore, valid.  Bronson,  J.,  dissented. 

The  voluntary  branch  of  the  Act  applies  as  well  to 
debts  created  before  as  after  its  passage.  Bronson, 
J.,  dissented. 

The  power  of  Congress  over  bankruptcies  includes 
the  incidental  authority  to  modify  the  obligation 
of  contracts  so  far  as  such  modification  may  result 
from  a  legitimate  exercise  of  the  power  delegated, 
but  no  further.  Per  Cowen.  J. 

A  defense  arising  after  suit  commenced  ;  e.  a.,  a 
bankrupt  discharge,  should  be  pleaded  in  bar  of  the 
further  maintenance  of  the  action,  and  not  in  bar 
generally. 

Citations— McCull.,  tit.  Bankrupt  and  Bankruptcy, 
2  Bell.  Com.,  162 :  4  Hill,  650 :  Jac.  L.  Die.,  Bankrupt. 
Insolvent  Debtors :  1  Paine.  81. 82;  34  &  35  Hen.VIIL; 
ch.4;  6Geo.  IV.,  ch.  16;  1B1.  Com.,  59:  9Wh..  188: 
1  How.,  277 ;  Kent,  Com.,  448,  4th  ed.;  9  East,  82 :  Ld., 
Henley's  Dig.  Bankr.  Law,  425, 3d  ed. 
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A  SSUMPSIT.(a)    This  suit  was  commenced 
Q.  in  October,  1842,  and  the  declaration  con- 
tained counts  for  goods  sold  to  the  defendants 
in  August,  1840.     Plea  by  the  defendant  Vis- 
ser,  as  follows:  that  the  said  plaintiff,  his  ac- 
tion aforesaid  against  this  defendant  ought  not 
to  have  or  maintain,  because  he  says  that  here- 
tofore, to  wit,  July  22,  in  the  year  1842,  he,  the 
said  defendant,  resided  within  the  Southern 
District  of  the  State  of  N.   Y.,  to  wit:  at  the 
City  and  in  the  County  of  N.  Y.,  and  was  then 
and  there  owing  debts  which  had  not  been 
created  in  consequence  of  defalcation  as  a  pub- 
lic officer,  or  as  executor,  administrator,  guard- 
ian or  trustee,  or  while  acting  iu  any  other 
fiduciary  capacity,  and  was  then  and  there  a 
bankrupt  within  the  intent  and  meaning  of  the 
Act  entitled  "  An  Act  to  Establish  a  Uniform 
System  of  Bankruptcy  Throughout  the  United 
States,"  passed  August  19,  1841,  etc.    And  the 
said  defendant  in  fact  further  says  that,  on  the 
said  July  22,  1842,  he  then  being  such  bankrupt 
3 1 8*]  as  aforesaid  and  well  entitled  *to  the 
benefit  of  the  said  Act,  did  present  his  petition, 
as  required  by  the  said  Act,  to  the  District 
Court  of  the  U.  S.  for  the  Southern  District 
of  the  State  of  N.  Y.,  which  petition  set  forth, 
to  the  best  of  the  defendant's  knowledge  and 
belief,  a  list  of  his  creditors,  their  respective 
places  of  residence,  and  the  amount  due  to 
each,  together  with  an  accurate  inventory  of 
his  property,  rights  and  credits,  of  every  name, 
kind  and  description,  and  the  location  and  sit- 
uation of  each  and  every  parcel  and  portion 
thereof;  and  said  petition  did  also  set  forth  and 
declare  that  he,  the  said  defendant,  was  una- 
ble to  meet  his  debts  and  engagements,  and 
was  verified  by  the  oath  of  the  said  defendant 
in  the  manner  required  by  the  said  Act;  which 
said  petition  prayed  that  the  defendant  might 
be  discharged  from  all  his  debts  in  pursuance 
of  said  Act;  as  by  said  petition  and  the  sched- 
ules, etc.,  will  more  fully  and  at  large  appear. 
And  the  said  defendant  further  in  fact  says 
that,  upon  the  presentation  of  the  said  petition 
to  said  court,  such  proceedings  were  thereup- 
on had  that  afterwards  and  March  16,  1843,  in 
the  said  court,  in  pursuance  of  the  said  Act,  a 
final  certificate  and  discharge  was  then  and 
there  granted  by  the  said  court  by  and  before 
the  Hon.  Samuel  R.  Belts,  the  district  judge 
presiding  therein,  of  which  the  following  is  a 
true  copy  certified  by  the  clerk  of  the  said 
court  under  the  seal  thereof,  that  is  to  say:  "In 
Bankruptcy.  At  a  District  Court,"  etc.  [setting 
out  a  certificate  of  discharge  granted  March 
16,  1843],  as  in  and  by  said  discharge  now  be- 
ing and  remaining  of  record  in  the  said  court, 
etc.,  will  more  fully  and  at  large  appear.  And 
the  said,  defendant  further  in  fact  says,  that 
the  said  promises,  etc.,  in  the  said  plaintiff's 
declaration  set  forth,  arose  and  existed  before 
the  presenting  of  the  aforesaid  petition,  etc., 
and  were  provable  under  the  aforesaid  Act. 
And  the  said  defendant  avers  that  the  said 
certificate  is  a  full  and  complete  discharge  ol 
him  the  said  defendant  for  or  on  account  ol 

(a)  This  nnd  the  next  succeeding  case.  thouRl 
argued  In  May,  1H4J5.  were  not  decided  until  October 
following  They  are  published  In  advance  of  the 
other  decisions  mudc  at  the  same  term,  as  well  on 
account  of  the  importance  of  the  question*  dis- 
cussed, as  to  avoid  the  trouble  and  expense  of  pro- 
curing copies  of  the  opinions  from  the  reporter. 
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he  said  promises,  etc.,  in  said  declaration 
mentioned,  and  this  he  is  ready  to  verify; 
wherefore  he  prays  judgment  if  the  said  plaint- 
"ff  ought  to  have  or  maintain  his  aforesaid  ac- 
,ion  thereof  against  him,  etc. 

The  plaintiff  demurred  to  the  plea,  assign- 
Ing  the  following  *among other  causes,  [*31d 
viz.:  1.  That  the  Act  entitled  "  An  Act  to  Es- 
ablish  a  Uniform  System  of  Bankruptcy 
Throughout  the  United  States,"  or  that  part 
thereof  under  which  the  proceedings  in  the 
said  plea  mentioned  were  had,  is  unconstitu- 
tional and  void;  and  2.  That  the  certificate 
saving  been  granted  after  the  suit  was  com- 
menced, should  have  been  pleaded  in  bar  of 
;he  further  maintenance  of  the  action,  and  not 
in  bar  generally.  The  defendant  Visser  joined 
in  demurrer. 

Mr.  A.  S.  Garr.  for  plaintiff. 

Mr.  J.  W.  Gerard,  for  defendant  Visser. 

Cowen,  J.  The  objection  that  the  plea 
omits  to  allege  a  decree  declaring  Visser  a  bank- 
rupt, or  that  his  petition  was  filed,  seems  to  be 
unfounded  in  fact.  Both  are  at  least  argument- 
atively  averred;  and  no  special  cause  is  as- 
signed by  the  demurrer  against  that  form  of 
pleading  them.  The  demurrer  being  general  in 
this  respect,  it  is  enough  for  the  defendant  if 
his  plea  be  good  in  substance. 

By  the  Constitution  of  the  U.  S.  Congress 
have  power  to  establish  uniform  laws  on  the 
subject  of  bankruptcies  throughout  the  U.  S. 
The  late  Bankrupt  Act  was  professedly  an  ex- 
ecution of  this  power.  The  defendant  not  aver- 
ring himself  to  have  been  a  merchant  or  trader, 
was,  on  his  own  petition,  declared  a  bankrupt 
and  discharged  as  such.  A  question  is  made 
whether  the  power  conferred  by  the  Constitu- 
tion covers  such  a  case,  or  whether  it  be  not 
confined  to  merchants  or  traders,  and  what  is 
considered  a  bankrupt  discharge  in  the  more 
strict  sense,  viz.:  one  obtained  after  a  distribu- 
tion of  the  trader's  property  at  the  suit  of  his- 
creditors. 

In  considering  this  question  it  becomes  ma- 
terial to  ascertain  the  ordinary  acceptation  of 
the  term  "  bankruptcy  "  at  the  time  when  the 
Constitution, was  adopted.  Were  its  adoption 
of  recent  date,  probably  no  one  would  enter- 
tain a  doubt.  We  say  a  man  is  bankrupt  when 
he  is  unable  to  pay  his  debts;  and  this  would 
be  predicable  in  common  parlance  of  every 
one,  as  well  of  a  mechanic,  a  *profes  [*32O 
sional  man  or  a  farmer,  as  of  a  merchant  or 
trader.  Webster,  though  he  says  that  in  strict- 
ness n6  one  but  a  trader  can  be  a  bankrupt,  de- 
fines the  word  "  bankruptcy  "  thus,  "  The  state 
of  being  a  bankrupt,  or  insolvent;  inability  to 
pay  debts."  His  adjective  "bankrupt"  is,  "  un- 
able to  pay  just  debts;  insolvent:  "  his  verb 
"bankrupt,"  "to  make  one  insolvent;"  past 
participle,  "rendered  insolvent;"  present  par- 
ticiple, "  rendering  insolvent."  The  more  re- 
liable definitions  of  commercial  lexicography 
are  the  same.  M'Culloch,  tit.  Bankrupt  and 
Bankruptcy,  says:  "In  the  general  sense  of 
the  term  '  bankrupt '  is  equivalent  to  '  insolv- 
ent,' and  is  applied  to  designate  any  individual 
unable  to  nay  his  debts." 

The  older  lexicographers  and  those  from 
whom  the  word  was  doubtless  transferred  into 
the  Constitution,  treat  it  as  exactly  commensu- 
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rate  with  insolvency.  The  following  are  the 
•definitions  of  the  word  "  bankrupt"  by  Ash, 
who  wrote  his  dictionary  several  years  before 
our  Revolution:  Adj.  "Broken  for  debt ;  in- 
capable of  payment;  insolvent :"  Subst.  "  A 
person  incapable  of  paying  his  debts  :"  Verb, 
"  To  break  a  person  ;  to  render  a  person  inca- 
pable of  paying  his  debts."  He  defines  "bank- 
ruptcy "  as  being  "  the  state  of  a  bankrupt." 
Johnson  carries  the  definitions  through  the  va- 
rious parts  of  speech  to  the  same  effect.  Adj. 
"  In  debt  beyond  the  power  of  payment :" 
Subst.  "  A  man  in  debt  beyond  the  power  of 
payment :"  Verb,  "  To  break,  to  disable  one 
from  satisfying  his  creditors."  He  instances 
Shakespeare  :  "  The  King's  grown  bankrupt, 
like  a  broken  man."  Bankruptcy  being  the 
status,  of  course  follows  the  nature  of  its  prim 
itive.  In  short  "bankruptcy"  is  an  ancient 
English  word,  which  has  come  down  to  us,  at 
least  from  the  time  of  Elizabeth,  bearing  all 
the  way  a  meaning  co-extensive  with  "  insolv- 
ency," and  it  was  especially  equivalent  to  that 
word  when  the  Constitution  was  adopted.  We 
were  referred  to  Webster  as  narrowing  the 
word  "bankrupt"  to  an  insolvent  trader.  He 
does  so,  indeed,  following  Blackstone,  whose 
definition  does  not  pretend  to  give  the  general 
sense.  The  latter  wrote  for  students  of  the 
English  law,  and  of  course  took  the  statute 
definition  as  it  stood  in  the  time  of  Elizabeth, 
or  had  been  expanded  by  subsequent  legisla- 
tion or  judicial  construction.  Webster  him- 
321*J  self  thus  treats  the  term  as  one  *of 
legal  art,  entirely  destroying  the  harmony  of 
signification  between  the  substantive  and  its 
kindred  words  in  other  parts  of  speech.  In 
defining  the  status,  for  instance,  he  follows 
Ash  and  Johnson. 

A  man  is  insolvent  when  he  is  unable  to  pay 
his  debts  ;  and  is  regarded  as  in  a  state  of  in- 
solvency by  the  law.  See,  2  Bell,  Com.,  162. 
(See.  Herrick  v.  Borst,  4  Hill,  650.)  Notorious 
insolvency,  according  to  this  commentator, 
whether  of  a  trader  or  other  person,  is  prop- 
erly termed  bankruptcy.  Id.  He  is,  however, 
speaking  particularly  of  the  Scotch  law  ;  and 
the  remark  goes  for  little  more  than  a  confir- 
mation of  the  general  definition. 

Looking  thus  at  the  uniform  popular  ac- 
ceptation of  the  word  from  the  earliest  times 
and  in  all  English  countries,  and  supposing 
that  to  be  the  true  one,  I  read  the  Constitution 
thus:  "Congress  shall  have  power  to  establish 
uniform  laws  on  the  subject  of  any  person's  gen- 
eral inability  to  pay  his  debts  throughout  the 
United  States."  I  do  not  deny  that  if  we  were 
bound  to  apply  the  English  statute  definition 
of  the  word  '•"  bankruptcy"  the  power  of  Con- 
gress would  be  unequal  to  the  discharge  here 
pleaded,  in  two  respects.  In  1787,  bankrupt- 
cy was,  under  that  statute,  not  predicable  of 
persons  generally,  but  only  of  certain  classes, 
such  as  those  who  made  their  living  by  buying 
and  selling.  The  word,  moreover,  implied, 
at  that  time,  the  state  of  a  person  in  the  class 
mentioned  pursued  by  his  creditors,  arrested 
in  his  business,  and  compelled,  in  invitum,  to 
surrender  the  administration  of  his  estate  to 
trustees  for  the  use  of  his  creditors.  When  he 
came  for  such  a  surrender,  etc.,  of  his  own 
head,  he  was  called  in  legal  language  an  in- 
solvent ;  and  the  status  of  insolvency  thus  came, 
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in  a  technical  sense,  to  be  distinguishable  from 
that  of  bankruptcy.  By  looking  into  Jac.  L. 
Die.,  titles  Bankrupt,  Insolvent  Debtors,  and 
their  kindred  heads,  anyone  will  see  the  dis- 
tinction. It  was  no  doubt  perfectly  familiar 
with  many  of  those  who  framed  the  Constitu- 
tion, and  probably  became  so  with  all  in  the 
course  of  debate;  a  consideration  which  led  a 
distinguished  judge,  and  probably  others  with 
him,  to  doubt  whether  the  Convention  did  not 
express  themselves  with  *a  view  to  the  [*322 
distinction,  and  whether  a  bankrupt  law  ex- 
tending to  every  description  of  persons  would 
comport  with  the  spirit  of  the  Constitution. 
See,  per  Livingston,  J.,  in  Adams  v.  Storey,  I 
Paine,  81,  82.  All  or  most  of  the  States  also 
had  themselves  passed  laws  for  the  relief  of 
insolvent  debtors,  distinguishable  from  the  En- 
glish Act  in  not  being  confined  to  traders  or 
any  particular  class,  and  in  being  available  for 
the  purposes  of  a  qualified  discharge  from 
debts  on  the  voluntary  application  of  the  debt- 
or. These  laws  had  been  in  operation  for  a 
long  time  under  the  name  of  insolvent  laws  ; 
and  it  may  be  supposed  that  had  the  Conven- 
tion intended  to  cover  all  this  ground,  they 
would  have  used  terms  indisputably  adequate, 
instead  of  a  word  justly  open  to  the  charge  of 
ambiguity,  accordingly  as  it  is  regarded  in  its 
popular  and  general  meaning  on  one  side  or 
its  technical  meaning  on  the  other.  This  is 
the  sum  of  the  argument  which  I  understand 
now  to  be  advanced  by  the  counsel  for  the 
plaintiffs.  So  far  as  it  rests  on  the  probability 
that  a  more  obvious  phrase  would  have  been 
selected  if  the  larger  sense  had  been  intended, 
it  seems  to  be  entirely  neutralized  by  the  reply 
that,  had  the  Convention  intended  to  avoid  an 
application  of  the  power  to  cases  of  insolven- 
cy, they  never  would  have  consented  to  the 
use  of  a  term  which,  in  the  general  vocabulary 
of  the  English  language,  clearly  embraced 
such  cases.  The  argument  is  but  conjectural, 
and  we  are  thrown  back  upon  the  more  sensi- 
ble rules  of  interpretation.  It  seems  to  me, 
too,  that  there  is  something  quite  forced  and 
unnatural  in  supposing  that  the  members  of 
the  Convention  intended  to  contract  the  ac- 
tion of  Congress  on  the  subject  of  bankrupt- 
cies within  a  limit  narrower  than  that  allowed 
by  the  British  Constitution;  above  all  that  they 
intended  to  hamper  that  body  by  the  letter  of 
the  statute,  when  it  was  well  known  that  Brit- 
ish legislation  had  already  extended  itself  in 
one  case,  and  might  thereafter,  as  it  has  in  fact 
done,  extend  itself  to  other  cases  not  then  pro- 
vided for.  I  allude  to  the  34  and  35  Hen.  VIII. , 
ch.  4.  and  the  6  Geo.  IV.,  ch.  16.  the  first  of 
which  comprehended  all  classes  of  persons,  as 
well  traders  as  others,  and  the  latter  intro- 
duced the  right  of  a  trader  voluntarily  to  de- 
clare himself  a  bankrupt.  The  argument  is 
repugnant  to  *the  whole  spirit  of  Amer-[*323 
ican  legislation.  It,  moreover,  supposes  the 
Convention,  while  engaged  in  framing  a  fun- 
damental law,  to  have  been  utterly  regardless 
of  those  obvious  vicissitudes  in  a  world  full  of 
changes,  which  might  call  for  a  corresponding 
enlargement  Or  contraction  of  the  bankrupt 
system. 

Having  rescued  the  case  from  what  at  most 
can  be  regarded  as  an  argument  founded  on  a 
very  improbableassumption.wehave  disposed 
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-of  everything  urged  by  counsel  against  a  re- 
sort to  the  rule  which  looks  to  the  independent 
meaning  of  the  word.  We  are  referred  to  noth- 
ing extrinsic,  nothing  in  the  context,  nor  am  I 
aware  of  anything  which  can  be  adduced  to 
control  that  meaning.  This  renders  the  debata- 
ble ground  exceedingly  narrow.  It  reduces 
the  whole  to  the  mere  question  whether,  as  be- 
tween the  broad  and  popular  interpretation  on 
the  one  hand,  and  the  narrow  artistly  interpre 
tation  on  the  other,  the  former  or  the  latter  is 
to  prevail.  I  concede  all  that  is  claimed  ou 
the  assumption  that  the  word  "bankruptcy"  is 
used  in  a  technical  sense.  Words  thus  used;  for 
instance,  those  conferring  a  right  to  the  privi- 
lege of  habeas  corpus  or  employed  in  the  dis- 
tribution of  jurisdictional  power,  must,  in  the 
nature  of  the  thing,  be  read  in  the  light  of  the 
definitions  affixed  to  them  in  the  art  or  science 
from  which  they  are  borrowed.  I  go  on  the 
contrary  assumption.  The  Convention  were, 
in  the  matter  before  us,  speaking  through  a 
permanent  law  to  a  great  nation,  from  the 
general  vocabulary  of  that  nation.  They  use 
a  term  which,  as  defined  in  that  vocabulary, 
clearly  comprehends  the  case  of  the  defendant. 
This  being  so,  I  shall  not  stop  to  vindicate  the 
perfect  good  sense  of  the  known  rule  that  the 
speakers  must  be  understood  accordingly.  Nor 
shall  I  quote  writers  at  large  to  a  point  in 
which  they  all  agree.  The  rule,  in  connection 
with  the  qualification  I  have  just  now  men- 
tioned, is  stated  in  1  Bl.  Com.,  59,  thus: 
"Words  are  generally  to  be  understood  in  their 
usual  and  most  known  significations;  not  so 
much  regarding  the  propriety  of  grammar  as 
their  general  and  popular  use."  The  applica- 
tion of  this  rule  to  words  used  in  the  Constitu- 
tion of  the  U.S.,  has  sometimes  been  combated 
-on  the  theory  of  strict  construction;  a  perfectly 
324*]  sound  theory,  when  it  'insists  that  no 
power  unless  plainly  expressed  or  necessarily 
implied  shall  be  considered  as  granted.  When 
it  goes  further,  and  undertakes  to  turn  words 
obviously  used  in  a  general  sense  into  words 
of  art,  thus  fettering  the  action  of  Congress  by 
interpolating  a  rule~of  construction  equally  re- 
pugnant to  good  sense  and  sound  law,  and  all 
that  has  been  said  by  commentators,  to  such 
an  anomaly,  I  answer  in  the  words  of  Oh.  J. 
Marshall:  I  "cannot  perceive  the  propriety  of 
this  strict  construction,  nor  adopt  it  as  the  rule 
by  which  the  Constitution  is  to  be  expounded. 
As  men  whose  intentions  require  no  conceal- 
ment generally  employ  the  words  which  most 
directly  and  aptly  express  the  ideas  they  intend 
to  convey,  the  enlightened  patriots  who  framed 
our  Constitution,  and  the  people  who  adopted 
it,  must  be  understood  to  have  employed  words 
in  their  natural  sense,  and  to  have  intended 
what  they  said."  Gibbon*  v.  Ogden,  9  Wh., 
186.  The  subject  in  respect  to  which  uniform 
laws  are  authorized,  is  "bankruptcy"  through- 
out the  U.  S. ;  synonymous  with  "insolvency." 
The  power  conferred  is  without  restriction, 
save  in  its  uniformity.  It  is  plenary,  9  Wh., 
196,  197  and,  in  reference  to  its  subject,  may 
be  exercised  with  the  same  latitude  as  the  like 

Kwer  has  been  and  may  be  by  the  British  Par 
mcnt.    The  statute  in  question  is.  therefore, 
not  objectionable  because  it  deals  with  a  ereater 
number  of  debtors,  with  ereater  liberality   to- 
wards them,  and  works  greater  mischief  to 


creditors  than  a  more  restricted  system.  If  the 
statute  was  pernicious  or  even  wicked,  it  has 
paid  the  penalty  of  its  mischief  by  death;  and 
it  is  a  pleasure  "to  learn  that,  while  conceding 
to  Congress  its  legitimate  power,  the  country 
sees  little  to  fear  from  the  perverseness  of  the 
agents  to  whose  hands  the  power  is  confided; 
that  it  learns  from  the  enactment  and  repeal  of 
the  law  in  question,  the  safety  of  that  princi- 
ple in  the  Constitution  without  which  many  of 
the  powers  conferred  by  it  would  become  in- 
tolerable in  their  exercise,  the  principle  which 
secures  a  proper  degree  of  influence  to  the  con- 
stituent. 

While  this  cause  lay  under  advisement,  I  re- 
ceived the  opinion  of  Mr.  J.  Catron  of  the  Su- 
preme Court  of  the  U.  *S.,  in  Klein's  [*325 
case,  1  How.,  277  sustaining  the  Bankrupt  Act 
as  within  the  constitutional  power  of  Congress. 

I  have  thus  far  considered  the  question  in- 
dependently of  what  was  barely  thrown  out 
by  the  counsel  for  the  plaintiffs,  but  which  he 
declined  to  discuss,  though  he  thought  the 
question  might  admit  of  doubt,  viz. :  whether 
Congress  have  power  to  pass  a  law  impairing 
the  obligation  of  contracts;  and  if  they  have 
not,  whether  the  Bankrupt  Law  may  not  be 
void  as  working  that  effect. 

The  Constitution  proceeds  by  enumeration 
of  powers,  among  which  is  not  to  be  found 
any  authority  to  legislate  upon  the  subject  of 
contracts  generally;  and  I  hope  I  shall  be 
among  the  last  to  concede  that  Congress  may 
work  the  nullity  of  contracts  or  detract  any- 
thing from  their  obligation  eo  nomine.  The  di- 
rectly granted  power  over  bankruptcies,  how- 
ever, carries  the  incidental  authority  to  modify 
such  obligation  so  far  as  the  modification  may 
result  from  a  legitimate  exercise  of  the  dele- 
gated power.  Having  satisfied  myself  that  it 
is  plenary  and,  with  a  single  qualification, viz.: 
uniformity,  entirely  equal  to  the  power  of  Par- 
liament, I  shall  devote  very  little  time  to  the 
inquiry  what  that  may  be.  No  one  will  deny 
that  Parliament  may  modify  and  discharge  the 
obligation  of  contracts  in  exercising  its  powers 
over  bankrupts  and  their  creditors.  Such  a 
power  is  indeed  prohibited  to  the  States,  the 
restraint  upon  which  is  more  absolute  for  the 
want  of  unqualified  power  to  pass  bankrupt 
laws.  Yet  even  these  are  allowed  to  subvert, 
through  such  laws,  the  force  of  contracts 
made  after  the  date  of  the  statute  by  which 
they  are  sought  to  be  overthrown.  If  I  am 
right  in  supposing  that  the  meaning  of  the 
word  "bankruptcy/  is  co-extensive  with  that 
of  "insolvency,"  or  even  if  it  be  narrowed  to 
traders,  there  is  no  color  of  principle  that  lam 
aware  of  which  questions  a  bankrupt  discharge 
from  a  past  and  subsisting  contract  any  more 
than  a  future.  The  subject  is  the  insolvent 
debtor,  the  distribution  of  his  effects  in  some 
way  among  his  creditors,  and  the  final  dis- 
charge from  all  his  debts.  The  strong  proba- 
bility to  my  mind  is,  that  the  Convention  in- 
tended to  do  what  I  think  they  have  done 
expressly;  prohibit  this  general  power  to  the 
States,  and  confer  it  on  Congress.  Whether 
they  were  called  *upon  by  the  history  [*32O 
of  the  times  or  any  other  consideration  to  limit 
the  action  of  Congress  to  prospective  contracts, 
was  for  them  and  the  States  which  adopted 
their  act  to  decide.  It  is  enough  for  the  pur- 
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poses  of  this  defense  to  say  that  power  over 
bankruptcies  has  been  granted,  unlimited  ex- 
cept in  a  particular  having  no  respect  to  the 
question  depending.  In  the  language  of  Chan- 
cellor Kent:  "There  being  no  constitutional 
objection  to  the  statute,  it  is  with  us  as  abso- 
lute and  uncontrollable  as  laws  flowing  from 
the  sovereign  power  of  any  other  government ." 
Kent,  Com.,  448,  4th  ed. 

It  is  not  denied  by  counsel  that  the  words 
of  the  statute  clearly  indicate  an  intention  in 
Congress  to  legislate  concerning  debts  con- 
tracted antecedent  to  and  subsisting  at  the  time 
of  the  Act,  as  well  as  those  which  might  there- 
after be  created.  This  is,  I  think,  apparent, 
not  only  from  various  provisions  of  the  statute 
itself,  but  the  well  known  causes  which  led  to 
its  enactment.  I  admit  the  value  of  the  rule 
that  general  words  in  a  statute,  which  may  be 
satisfied  by  being  allowed  to  operate  on  con- 
tracts made  subsequent  to  its  passage,  should, 
in  their  application,  be  limited  to  the  latter. 
The  rule,  however,  is  not  a  limitation  of  legis- 
lative power.  It  is  one  of  judicial  construc- 
tion, and  ceases  to  operate  when  the  language 
is  express,  or  the  intention  to  affect  both 
classes  of  contracts  is  plain.  I  was  by  no  means 
prepared  to  suppose  there  could  be  any  differ- 
ence of  opinion  on  the  Bankrupt  Act  in  this 
respect,  till  I  came  into  conference  with  my 
brethren  concerning  the  demurrer  in  Sackett  v. 
Andross.  Nor  do  I  now  propose  to  discuss  the 
question  at  large.  Could  I,  under  any  circum- 
stances, be  brought  to  entertain  a  doubt,  I 
should  feel  myself  bound  to  yield  it  on  what  I 
understand  to  have  been  the  construction  uni- 
formly given  to  the  statute  by  the  various 
courts  of  the  U.  S.  which  are  commissioned  by 
it  to  grant  discharges. 

Thr  third  objection,  however,  viz.:  that  the 
defense,  having  arisen  after  the  commence- 
ment of  the  suit,  should  have  been  pleaded  in 
bar  of  its  further  maintenance,  and  not  in  bar 
generally,  is,  I  think,  well  taken.  The  reason 
why  a  bankrupt  discharge  was  treated  as  an 
exception  to  this  rule  in  Harris  v.  James,  9 
327*]  *East,  82,  seems  to  have  been  founded 
on  provisions  peculiar  to  the  English  Bankrupt 
Act.  See,  Lord  Henley's  Dig.  Bankr.  Law, 
425,  3d  ed.  The  defect  however  is  technical, 
and  the  defendant  may  amend;  but  the  ground 
being  pointed  out  by  the  demurrer.the  amend- 
ment must  be  on  payment  of  costs. 

Nelson,  Ch.  J.,  concurred. 

Bronson,  J.,  dissented,  both  as  to  the  va- 
lidity and  construction  of  the  Bankrupt  Act, 
for  reasons  assigned  by  him  in  Sackett  v.  An- 
dross, infra. 

Judgment  for  the  plaintiffs. 

Voluntary  branch  of  bankrupt  law— Constitution- 
ality of.  Cited  in- 5  Hill,  372 ;  1  Barb.  Ch.,  404;  1 
Sandf.  Ch.,  180;  4  N.  Y.,  282;  3  Barb.,  431:  8  R.  I.. 
490 ;  5  Am.  Rep..  618:  43 Conn.,  300  ;  21  Am.  Rep.,  662. 

Legislature— Power  of,  to  modify  contracts,  etc. 
Cited  in-27  N.  Y.,  445 ;  39  Barb.,  471 ;  25  How.  Pr., 
60.107. 


SACKETT  v.  ANDROSS. 

Constitutional   Law — U.   S.  Bankrupt   Act  of 
1841 —  Voluntary  Branch  of  the  Act,  Valid— 
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Applies  to  All  Debts — Pleading — Plea  of  Dis- 
charge— Nil  Debet  to  Domestic  Judgment. 

A  plea  of  nil  debet  to  an  action  of  debt  on  the 
judgment  of  a  domestic  court  of  record  is  bad.  If 
the  defendant  mean  to  deny  the  existence  of  the 
judgment,  he  should  plead  nul  tiel  record. 

In  pleading  a  bankrupt  discharge,  a  general  aver- 
ment that  the  court  by  which  it  was  granted  had 
jurisdiction,  will  not  answer ; .the facts  necessary  to 
confer  jurisdiction  must  be  set  forth. 

Where  the  plea  alleged,  among  other  things,  that 
the  defendant  presented  a  petition  for  his  discharge, 
etc.,  signed  by  nim,  "and  duly  verified  by  such  af- 
fidavits, schedules  and  other  necessary  and  proper 
papers  as  are  required  by  the  Bankrupt  Act ;"  held, 
not  sufficient  to  show  that  the  proceedings  were 
regularly  commenced,  but  that  the  plea  should  have 
stated  what  papers  in  particular  were  presented. 

The  plea  should  be  so  framed  as  to  snow  that  the 
discharge  was  granted  by  the  court ;  not  by  a  judge. 

To  a  declaration  on  a  judgment  the  defendant 
pleaded  a  bankrupt  discharge  obtained  on  his  own 
voluntary  application,  but  omitted  to  aver  that  the 
debt  due  the  plaintiff  was  provable  under  the  Bank- 
rupt Act.  Held,  that  the  plea  was,  therefore,  bad. 

Such  plea  is  bad,  moreover,  if  it  omit  to  aver  that 
the  plaintiff's  debt  was  not  created  in  consequence 
of  the  defalcation  of  the  defendant  as  a  public  offi- 
cer, or  while  acting  in  a  fiduciary  capacity. 

The  voluntary  branch  of  the  Act  of  Congress  re- 
lating to  bankruptcy,  passed  August  19, 1841,  is  au- 
thorized by  the  Constitution  and,  therefore,  valid. 

*Bronson,  J.,  dissented,  holding  the  volunta-  [*328 
ry  branch  of  the  Act  unconstitutional  for  the  fol- 
lowing reasons,  viz.:  1.  It  is  not  confined  to  traders, 
but  extends  to  all  classes  of  debtors ;  2.  It  places  the 
whole  power  in  the  hands  of  the  debtor,  without 
giving  any  means  of  coercion  to  the  creditor :  3.  It 
discharges  the  debt  without  the  consent  of  the  cred- 
itor in  any  form,  and  so  violates  the  obligation  of 
the  contract :  4.  If  it  retroacts  so  as  to  discharge 
debts  contracted  before  its  passage,  then  it  not  only 
violates  contracts,  but  goes  entirely  beyond  the 
scope  of  the  bankrupt  power.  It  is  not  a  law.  but  a 
sentence  or  judgment  against  creditors ;  and  Con- 
gress has  no  judicial  power  over  the  subject. 

The  voluntary  branch  of  the  Act  applies  as  well  to- 
debts  created  before  as  after  its  passage.  Per  Curi- 
am ;  Bronson,  J.,  dissenting. 

Citations— 23  Wend.,  375:  Act,  Aug.  19,  1841,  sees. 
1,  4.  6 :  6  Web..  200.  349 :  2  Inst.,  492 ;  1  Bl.  Com..  45, 
46,  60,  91 :  Bac.  Abr.,  Statute,  C ;  7  Johns.,  477;  Dwar. 
St.,  680;  Litt.,  685;  Co.  Litt.,  360,  a;  1  Freem.,  466; 
T.  Jones,  108;  2  Lev.,  227;  1  Show.,  17;  2  Mod.,  310; 

1  Vent.,  330 ;  29  Car.  II.,  ch.  3 ;  2  Atk.,  36 :  1  Ves.,8r., 
225;  2  Ld.  Raym.,  1350;  4  Burr.,  2460:  7  Johns.,  477: 
Const.  10th  Amend.,  4  Inst.,  277 ;  2  Bl.  Com..  285, 471. 
n.;  1  Paine  C.C.,  79 ;  1  Dane, Abr.,317,  318 ;  2  Kent.389: 
6Geo.  IV.,  ch.  6,  7,  16:  Eden,  Bank.  Law,  XIV.;  Z 
Bell  Com..  161, 162,  214:  Web.  Die.,  Insolvent:  34  & 
35  Hen.  VIII.,  ch.  4 ;  13  Eliz.,  ch.  7 ;  1  James  I.,  ch. 
15;  21  James  I.,  ch.  19 ;  3  Story,  Const.,  13,  14 ;  22  & 
23  Charles  II.,  ch.  20;  6  Ves.,  1;  9  Wh..  188:  32  Geo. 
II.,  ch.  28,  sees.  16, 17 :  3  Mad.  Pap.,  1481;  4  Wh.,  122, 
198 ;  4  Hill,  140 ;  8  Co.,  118;  Puff.,  B.  V..  ch.  12,  sec.  8; 

2  Pet..  627,  657 ;  3  Hill,  469;  2  N.  Y.  Leg.  Obs.,  185;  & 
Hill,  317 :  1  How.,  277,  n. 

DEBT  upon  a  judgment  for  $520.07,  recov- 
ered by  the  plaintiff  against  the  defendant 
in  the  Superior  Court  of  the  City  of  N.  Y., 
August  Term,  1841,  in  an  action  upon  prom- 
ises. Plea:  1.  Nil  debet;  2.  Actio  non,  etc.,  "be- 
cause the  said  defendant  says,  that  the  afore- 
said judgment  in  the  said  declaration  men- 
tioned, and  before  the  commencement  of  this 
suit,  that  is  to  say,  on  the  5th  day  of  Febru- 
ary, 1842,  at  the  City  and  County  of  New 
York,  and  within  the  Southern  District  of  New 
York,  he,  the  said  defendant,  being  then  act- 
ually an  inhabitant  and  resident  in  the  said 
Southern  District  of  N.  Y.,  and  within  the 
jurisdiction  of  the  said  United  States  Court  for 
the  Southern  District  of  N.  Y.,  and  at  the 
same  time  being  a  bankrupt  within  the  true  in- 
tent and  meaning  of  '  An  Act  to  Establish  a 
True  and  Uniform  System  of  Bankruptcy 
Throughout  the  United  States,'  passed  August 
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19th,  1841,  presented  a  petition  to  the  District 
Court  of  the  U.  S.  for  the  Southern  District  of 
N.  Y.,  signed  by  the  said  defendant,  and  duly 
verified  by  such  affidavits,  schedules  and  oth- 
er necessary  and  proper  papers,  praying, 
among  other  things,  that  the  said  defendant 
might  be  entitled  to  the  benefit  of  the  Act 
aforesaid,  and  be  discharged  from  all  his 
debts,  as  are  required  by  the  provisions  of  the 
said  Act  of  Coagress  passed  the  19th  of  Au- 
gust, 1841;  and  that  in  pursuance  of  said  Act, 
such  proceedings  were  thereupon  had,  that  on 
the  4th  day  of  March,  1842,  the  said  defendant 
was  duly  decreed  a  bankrupt  by  the  said  court 
according  to  the  provisions  of  the  said  Act; 
and  that  after  such  decree  such  proceedings 
were  thereupon  further  had  according  to  the 
329*]  directions  and  provisions  of  *the  said 
Act,  before  Samuel  R.  Betts,  Esquire,  a  judge 
of  the  said  District  Court  of  the  U.  S.  for  the 
Southern  District  of  N.  Y.,  aforesaid,  that  aft- 
erwards, to  wit:  on  the  2d  day  of  July,  1842, 
at  the  City  of  N.  Y.,  and  within  the  jurisdic- 
tion of  said  court,  in  pursuance  of  the  afore- 
said provisions  of  the  said  Act,  and  by  virtue 
of  the  power  and  authority  in  him  vested,  did 
make  and  execute  under  his  hand  and  seal  in 
the  words  and  figures  following,  to  wit:  '  In 
Bankruptcy.  At  a  District  Court,'  etc.(setting 
out  a  certificate  of  discharge  granted  July  2, 
1842),  as  by  the  said  discharge  or  the  record 
thereof  in  the  office  of  the  clerk  of  the  District 
Court  of  the  U.  S.  for  the  Southern  District  of 
N.  Y.,  at  the  City  of  N.  Y.,  may  more  fully 
and  certainly  appear;  and  the  said  William  if. 
Andros,  defendant  in  this  suit,  and  William 
N.  Andros,  the  said  bankrupt  in  the  said  dis- 
charge mentioned,  are  one  and  the  same  per- 
son, and  not  other  and  different  persons;  and 
this  he  is  ready  to  verify:  wherefore  the  said 
defendant  prays  judgment  if  the  said  plaintiff 
his  action  aforesaid  against  him,  ought  not  to 
have  or  maintain."  The  plaintiff  demurred 
to  each  plea,  and  the  defendant  joined  in  de- 
murrer. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  C.  Sherwood,  for  defendant. 

Bronson, «/.  The  plea  of  nildebet  to  an  ac- 
tion of  debt  on  the  judgment  of  one  of  our 
own  courts  of  record  is  bad.  If  the  defendant 
wished  to  put  the  judgment  in  issue,  he  should 
have  pleaded  nul  tiel  record.  Wheaton  v.  Fel- 
lows, 23  Wend. ,  375.  The  plaintiff  is  entitled 
to  judgment  on  the  demurrer  to  the  first  plea. 

There  has  either  been  some  error  in  copying 
the  second  plea  into  the  demurrer  book,  or 
else  it  was  not  drawn  with  very  great  skill. 
Some  words  are  omitted  wRich  the  pleader 
seems  to  have  had  in  his  mind,  while  others 
are  inserted  which  might  better  have  been  left 
out. 

But  there  are  substantial  defects  in  the  plea. 
It  was  not  necessary  to  set  out  all  the  steps 
33O*]  which  were  taken  in  obtaining  *the  dis- 
charge; but  it  was  necessary  to  show  that  the 
court  or  officer  acquired  jurisdiction  to  grant 
it.  And  it  is  not  enough  to  say  in  general 
terms  that  the  court  or  officer  had  jurisdiction; 
but  the  facts  on  which  jurisdiction  depends, 
must  be  specially  alleged.  The  plea  shows  that 
the  defendant  resided  within  the  jurisdiction 
of  the  court;  but  it  fails  to  show  that  he  pre- 
II 1 1.1.  5. 


sented  the  necessary  papers  to  put  the  court  in 
motion.  As  a  voluntary  bankrupt  it  was  nec- 
essary that  he  should  present  a  petition  setting 
forth  a  list  of  his  creditors,  their  respective 
places  of  residence,  and  the  amount  due  to 
each,  together  with  an  inventory  of  his  estate, 
verified  by  oath.  Bankrupt  Act  of  August  19r 
1841,  sec.  1.  Upon  the  most  favorable  con- 
struction of  the  plea,  the  averment  is,  that  the 
defendant  presented  a  petition  duly  verified  by 
such  affidavits,  schedules  and  other  necessary 
and  proper  papers  as  are  required  by  the  Bank- 
rupt Act.  Although  it  was  not  necessary  to 
set  out  the  contents  at  large,  he  should  have 
stated  what  papers  in  particular  he  presented, 
so  that  the  court  could  judge  whether  they 
were  such  as  are  "necessary  and  proper." 
The  party  must  plead  facts,  and  leave  the  law 
to  the  court. 

The  plea  does  not  directly  allege  that  a  dis- 
charge was  granted  by  anybody.  But  if  we 
look  at  what  the  pleader  probably  intended  to 
say,  to  wit:  that  a  discharge  was  granted  by 
Judge  Betts,  the  plea  will  still  be  bad.  A  dis- 
charge could  only  be  gran  ted  by  the  court,  not 
by  a  judge.  Sees.  1,  4,  6. 

Again;  the  discharge  asset  out  in  the  plea  is 
restricted  to  debts  "provable  under  the  said 
Act; "  and  see  sec.  4.  There  is  no  averment 
in  the  plea  that  the  debt  due  to  the  plaintiff 
was  provable  under  the  Bankrupt  Act,  and 
without  such  averment  the  discharge  does  not 
appear  to  be  a  bar  to  the  action. 

Finally;  there  is  no  averment  that  this  debt 
was  not  created  in  consequence  of  the  defalca- 
tion of  the  defendant  as  a  public  officer,  or 
while  he  was  acting  in  a  fiduciary  capacity. 
Sec.  1.  The  Federal  Courts  are  not  agreed  on 
the  question  whether  one  who  owes  fiduciary 
debts  can  become  a  voluntary  bankrupt,  so  as 
to  obtain  a  discharge  from  any  of  his  obliga- 
tions; but  they  are  agreed  that  fiduciary  debts 
are  not  discharged  by  the  certificate,  unless 
*the  creditor  comes  in  and  proves  the  [*33 1 
debt.  The  plea  should  have  shown  that  this 
was  a  debt  on  which  the  discharge  might  oper- 
ate. 

As  it  is  almost  a  matter  of  course  to  allow 
such  defects  as  have  been  mentioned  to  be 
cured  by  an  amendment,  it  will  be  proper  to 
consider  the  broader  question  made  at  the  bar, 
to  wit:  whether  the  discharge,  if  well  pleaded, 
would  constitute  a  good  answer  to  the  action. 
And  here  it  will  only  be  necessary  to  notice 
two  facts.  The  defendant  is  a  voluntary  bank- 
rupt, or  one  who  has  been  discharged  on  his 
own  motion,  and  not  at  the  instance  of  his 
creditors;  and  the  debt  was  contracted  before 
the  Bankrupt  Act  was  passed.  Upon  these 
facts  two  general  que'stions arise:  first,  whether 
the  insolvent  or  voluntary  branch  of  the  stat- 
ute is  to  have  a  retroactive  effect,  so  as  to  an- 
nul existing  contracts;  and  second,  whether  it 
was  within  the  constitutional  power  of  Con- 
gress to  pass  the  law. 

First.  A  law  which  nullifies  existing  con- 
tracts or  destroys  a  right  already  vested;  or 
which  in  any  other  way  takes  the  property  of 
one  man  without  his  consent,  and  gives  it  to 
another,  is  so  utterly  repugnant  to  the  prin- 
ciples of  justice,  and  so  demoralizing  in  its 
tendency,  that  it  would  be  a  libel  upon  Con- 
gress to  impute  the  intention  to  pass  such  a 
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law,  unless  we  can  find  a  justification  plainly 
written  in  the  statute  book.  It  is  not  to  be 
made  out  from  equivocal  expressions,  nor  by 
tracing  general  words  into  remote  and  unjust 
consequences.  When  there  is  any  room  for 
construction,  the  law  should  be  taken  in  that 
sense  which  will  best  stand  with  honesty  and 
fair  dealing. 

A  distinction  may  be  taken  between  that 
branch  of  the  statute  which  is  properly  called 
a  bankrupt  law,  and  that  which  is  in  truth  an 
insolvent  law  under  another  name.  A  bank- 
rupt law  proper  is  not  made  for  the  relief  of 
the  debtor,  but  rather  for  his  punishment.  It 
acts  upon  him  in  invitum.  At  an  early  day 
the  bankrupt  not  only  forfeited  all  his  estate, 
but  he  was  treated  as  a  criminal,  and  might 
be  seized  and  shut  up  in  prison.  And  although 
the  rigor  of  the  law  has  since  been  very  justly 
abated,  it  is  still  the  leading  feature  of  a  proper 
bankrupt  system  that  it  is  a  remedy  in  the 
bands  of  the  creditor  for  the  collection  of  his 
332*]  *debt.  It  enables  the  creditor  to  set 
aside  fraudulent  conveyances  of  the  bankrupt's 
estate,  to  overreach  preferences  among  credit- 
ors, and  to  seize  all  the  effects  of  the  debtor 
before  they  have  been  squandered,  and  cause 
them  to  be  applied  to  the  discharge  of  his  legal 
obligations.  If  such  a  law  be  made  to  retro- 
act,  it  neither  takes  away  vested  rights  nor 
works  injustice  in  any  form.  The  creditor 
can  have  no  more  than  his  due,  and  the  bank- 
rupt is  only  charged  with  the  payment  of  his 
debt.  No  favor  is  shown  to  the  one,  and  no 
wrong  is  done  to  the  other. 

But.  when  we  come  to  that  feature  in  the 
statute  which  enables  the  debtor,  without  the 
concurrence  and  against  the  will  of  the  credit- 
or, to  demand  a  discharge  from  his  legal  ob- 
ligations, very  different  considerations  arise. 
If  such  a  law  be  wholly  prospective  in  its  ope- 
ration, it  can  be  subject  to  no  great  objection. 
The  credit  is  then  given  with  reference  to  the 
existing  state  of  things.  The  law  may  be  said 
to  enter  into  and  form  a  part  of  the  contract; 
and  when  the  debtor  is  afterwards  discharged, 
it  is  no  more  than  the  creditor  could  have  an- 
ticipated as  a  possible  event  at  the  time  he 
parted  with  his  property.  But  if  a  law  enacted 
after  the  credit  was  given  be  made  to  retroact 
so  as  to  annul  the  prior  obligation  of  the  debt- 
or, it  will  be  nothing  less  than  an  act  of  ar- 
bitrary power,  without  the  semblance  of  jus- 
tice to  support  it. 

If  then  we  find  in  this  statute  expressions 
which  look  back  upon  the  past,  they  should, 
if  possible,  be  understood  as  applying  only  to 
that  class  of  cases  where  the  creditor,  and  not 
the  debtor,  is  the  acting  party.  And  in  other 
cases,  general  words  should  be  understood  as 
applying  only  to  future  obligations.  In  this 
way  we  shall  promote  justice,  and  save  our- 
selves from  the  reproach  of  having  carried  the 
modern  doctrine  of  repudiating  debts  into  the 
National  Legislature. 

Let  us  now  see  what  foundation  there  is  for 
the  argument  that  a  voluntary  bankrupt  may 
be  discharged  from  the  debts  which  he  owed 
before  the  statute  was  enacted.  The  1st  sec- 
tion provides,  that  "all  persons  whatsoever, 
residing  in  any  State,  District  or  Territory  of 
333*]  the  United  States,  owing  debts  *which 
shall  not  have  been  contracted"  in  a  fiduciary 
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capacity,  may  present  a  petition  to  the  proper 
court,  and  be  declared  bankrupts  within  the 
purview  of  the  Act.  The  section  then  goes  on 
to  provide,  not  that  all,  but  that  particular 
classes  of  persons,  to  wit:  merchants,  retailers, 
etc., may  be  declared  bankrupts  at  the  instance 
of  their  creditors.  There  is  much  reason  for 
saying  that  the  words  "all  persons  whatsoever 
owing  debts,"  were  used  to  mark  the  distinc- 
tion between  the  two  classes  of  cases  for  which 
the  statute  provides,  and  not  for  the  purpose  of 
giving  a  retroactive  operation  to  the  law.  All 
debtors  may  become  voluntary  bankrupts;  but 
no  one  shall  be  declared  a  bankrupt  against 
his  will,  except  merchants  and  other  traders. 
The  argument  for  the  defendant  lays  great 
stress  upon  the  word  "owing"— all  persons 
owing  debts  may  present  a  petition.'  But  clearly 
the  words  are  not  to  be  taken  in  their  most 
literal  sense  and  with  this  emphasis;  for  then 
such  persons  only  could  obtain  relief  as  were 
owing  debts  at  the  time  the  statute  was  passed, 
and  those  who  should  afterwards  become  debt- 
ors would  be  without  remedy.  This  shows 
that  the  statute  is  open  to  construction,  and  it 
should  be  read  with  reference  to  the  fitness  of 
applying  it  to  any  particular  description  of 
debts.  It  may  well  apply  to  such  debts  as  are 
contracted  after  the  law  was  passed;  but  it 
cannot  be  applied  to  the  prior  obligations  of 
the  debtor  without  violating  that  great  prin- 
ciple of  jurisprudence  which  forbids  that  a 
statute  should  be  so  construed  as  to  annul  con 
tracts,  or  take  away  vested  rights.  Even  if 
the  thing  be  within  the  letter,  the  statute  shall, 
if  possible,  be  so  read  as  not  to  touch  it.  I  will 
presently  refer  to  some  of  the  authorities  which 
support  this  position. 

Although  this  statute  had  but  a  brief  exist- 
ence, it  was  professedly  enacted  for  all  time  to 
come;  and  the  great  if  not  the  only  object  of 
the  Legislature  must  have  been  to  provide  for 
the  future.  If  it  had  been  the  intention  of 
Congress  that  present  as  well  as  future  obli- 
gations should  be  discharged,  it  k>  but  reason- 
able to  suppose  that  they  would  have  used 
words  so  plainly  manifesting  that  intention  as 
not  to  leave  it  an  open  subject  for  discus- 
sion. When  our  own  Legislature,  in  the  year 
1811,  were  *about  to  provide  a  jubilee  [*334 
for  all  debtors,  they  took  care  to  say  in  express 
terms,  that  "any  insolvent  debtor  who  now  is 
or  hereafter  shall  be  imprisoned  on  any  civil 
process,  or  who  now  is,  or  hereafter  may  be" 
sued,  may  present  a  petition  and  obtain  a  dis- 
charge. 6  Web. ,  200.  That  law,  so  far  as  it 
acted  upon  the  past,  has  long  since  been  de- 
clared unconstitutional  and  void  by  the  Su- 
preme Court  of  the  U.  S.  I  ought  in  justice 
to  add,  that  the  law  was  almost  universally 
condemned  by  the  people,  and  it  was  repealed 
at  the  end  of  ten  months  from  its  enactment, 
long  before  it  had  been  declared  void  by  the 
judiciary.  6  Web.,  349. 

The  4th  section  of  the  Act  of  Congress  de- 
clares, that  when  the  bankrupt  has  conformed 
to  all  the  requisitions  of  the  Act,  he  shall  be 
"entitled  to  a  full  discharge  from  all  bis  debts;" 
and  the  same  shall  be  deemed  "a  full  and  com- 
plete discharge  of  all  debts  provable  under 
this  Act."  And  the  5th  section  provides  that 
"all  creditors"  may  come  in  and  prove  their 
debts,  including  such  debts  as  "are  not  due 
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and  payable  until  a  future  day;"  and  includ- 
ing also  "uncertain  or  contingent  demands." 
Now  upon  the  principles  already  stated,  the 
words  "all  debts"  as  here  used,  should  be  un- 
derstood to  mean  such  debts  as  might  be  con- 
tracted after  the  passing  of  the  Act.  The 
words  may  have  a  wider  influence  when  ap- 
plied to  cases  of  involuntary  bankruptcy,  where 
the  law  acts  on  the  debtor  by  way  of  giving  a 
new  remedy  to  the  creditor.  But  they  cannot 
be  applied  to  the  existing  debts  of  the  volun- 
tary bankrupt,  without  violating  a  rule  of  con- 
struction which  has  its  foundation  in  the  im- 
mutable principles  of  justice. 

It  is  a  general  rule  that  a  statute  shall  not  be 
so  construed  as  to  give  it  a  retrospect  beyond 
the  time  of  its  commencement.  2  Inst.,  492;  1 
Bl.  Com.,  45,  46;  Bac.  Abr.  Statute,  C.  This 
is  not  only  the  doctrine  of  the  common  law, 
but  it  is  a  principle  of  general  jurisprudence. 
Dwar.  Stat.,680;  Dashv.  VanKleeck,  7  Johns., 
477,  per  Kent,  Ch.  J.  And  general  words  in  a 
statute  shall  be  so  restricted  as  not  to  do  a 
wrong  to  any  one.  The  Statute  of  Glocester, 
ch.  1,  provided  that  the  disseisee  should  recov- 
er damages  in  a  writ  of  entry  founded  on  a 
335*]  *disseisin,  against  him  which  is  found 
tenant.  And  yet  Littleton  says,  that  one  who 
did  not  agree  to  the  feoff ment  by  which  he  was 
made  tenant,  and  never  took  the  profits  of  the 
land,  shall  be  discharged  of  the  damages,  al- 
though he  is  found  tenant.  Litt.,  sec.  685.  Ld. 
Coke  in  his  commentary  upon  the  section  says: 
"Here  it  appeareth  that  Acts  of  Parliament  are 
to  be  so  construed,  as  no  man  that  is  innoc<?nt, 
or  free  from  injury  or  wrong,  be  by  a  literal 
construction  punished  or  endamaged.  And, 
therefore,  in  this  case,  albeit  the  letter  of  the 
statute  is  general  to  give  damages  against  him 
that  is  found  tenant,"  yet,  as  the  defendant 
was  not  in  fault,  "he  shall  not  be  charged  with 
the  damages."  Co.  Litt.,  360,  a.  The  case  of 
OUmore  v.  Shuter,  is  reported  in  several  books. 
1  Freem.,  466;  T.  Jones,  108;  2  Lev.,  227;  1 
Show.,  17;  2  Mod.,  310;  1  Vent.,  330.  There 
was  first  a  parol  promise  made  in  consideration 
of  marriage.  Then  came  the  Statute  of  29  Car. 
II.,  ch.  3,  declaring  "that  no  action  shall  be 
brought  whereby  to  charge  any  person  upon 
any  agreement  in  consideration  of  marriage," 
unless  the  same  shall  be  in  writing.  Nothing 
could  be  more  comprehensive  than  this  lan- 
guage. It  included  promises  which  had  al- 
ready been  made,  just  as  plainly  as  it  did  those 
which  should  be  made  in  future.  And  yet  in 
this  action,  which  was  commenced  after  the 
passage  of  the  Act,  the  plaintiff  was  allowed  to 
recover  upon  the  parol  promise.  Although  the 
express  words  of  the  Act  were  strongly  pressed 
upon  the  consideration  of  the  court  by  Ser- 
geant Maynard,  they  held  that  pust  promises 
were  not  within  the  statute,  "for  it  would  be 
very  unreasonable  to  put  such  a  construction 
upon  the  Act,  as  should  make  it  have  a  retro- 
spect to  invalidate  and  nullify  contracts  and 
agreements  that  were  lawful  at  the  time  when 
they  were  made."  A  case  was  mentioned  by 
the  court  which  is  directly  to  the  present  pur- 
pose. Another  branch  of  the  Statute  of  Frauds 
had  provided  that  "all  devises  and  bequests 
of  any  lands"  shall  be  in  writing,  and  be  at- 
tested by  three  or  four  creditable  witnesses, 
"or  else  they  shall  be  utterly  void  and  of  none 
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effect."  And  yet  the  court  said,  it  had  beeft  re- 
solved, that  a  will  made  before  the  statute  was 
passed,  though  not  so  attested,  was  good,  al- 
though the  testator  *did  not  die  until  [*336 
after  the  statute  was  enacted.  And  that  was 
truly  said  to  be  a  stronger  case  than  the  one  in 
hand,  "because  the  party  might  have  altered 
his  will,  if  he  had  pleased;  but  an  agreement 
[he]  cannot,  without  the  consent  of  the  other 
party."  In  Ashburnham  v.  Bradshaw,  2  Atk., 
36,  there  was  a  devise  to  charitable  uses;  then 
came  a  new  statute  of  mortmain  declaring  all 
such  dispositions  of  property  to  be  void;  and 
afterwards  the  testator  died.  The  case  was  re- 
ferred for  the  opiniou  of  the  judges,  who  cer- 
tified that  the  devise  was  good  notwithstand- 
ing the  statute;  and  Ld.  Hardwicke  thereupon 
established  the  will,  and  directed  the  trusts  to 
be  carried  into  execution.  A  like  decision  was 
made  upon  the  same  statute  in  Atty-Gen.  v. 
Andrews,  1  Ves.,  Sr.,  225.  And  see,  Wilkinson 
v.  Meyer,  2  Ld.  Raym.,  1350.  In  Couch  v.  Jeff- 
ries, 4  Burr.,  2460,  the  same  rule  of  construc- 
tion was  applied  to  another  statute.  Although 
the  plaintiff's  case  was  clearly  within  the  words 
of  the  act,  his  right  was  saved  by  denying  the 
retroactive  operation  of  the  law.  Ld.  Mans- 
field said:  "Here is  a  right  vested,  and  it  is  not 
to  be  imagined  that  the  Legislature  could  by 
general  words  mean  to  take  it  away.  They  cer- 
tainly meant  future  actions."  The  same" doc- 
trine was  fully  maintained  by  this  court  in  D<uh 
v.  Van  Kkeck,  7  Johns.,  477.  The  question 
was,  whether  a  statute  subsequently  passed 
should  take  away  a  right  of  action  already 
vested  in  the  plaintiff;  and  the  court  held  it 
should  not,  although  the  case  was  plainly  with- 
in the  words  of  the  law.  Thompson,  J.,  said: 
"It  is  repugnant  to  the  first  principles  of  jus- 
tice, and  the  equal  and  permanent  security  of 
rights,  to  take  by  law  the  property  of  one  in- 
dividual, without  his  consent,  and  give  it  to 
another.  The  principle  contended  for  on  the 
part  of  the  defendant,  inevitably  leads  to  and 
sanctions  such  a  doctrine."  He  added:  "It  nev- 
er can  be  presumed  from  the  general  words  of 
this  statute,  the  Legislature  intended  it  should 
work  such  injustice.  Nothing  short  of  the 
most  direct  and  unequivocal  expressions  would 
justify  such  a  conclusion."  He  said  further, 
that  the  Act  established  a  new  rule,  "and,  as 
such,  ought  not  to  have  a  retrospective  opera- 
tion, *unless  so  declared  in  the  most  [*337 
unequivocal  manner,  which  it  certainly  is  not." 
These  views  were  fully  sustained  in  the  opin- 
ion delivered  by  Ch.  J.  Kent,  who  proved  that 
the  same  doctrine  prevails  in  the  civil  law. 
Indeed,  it  is  so  consonant  with  the  principles 
of  natural  justice,  that  it  must  be  found  every- 
where, until  we  get  beyond  the  limits  of  civili- 
zation. 

These  authorities  are  precisely  in  point,  and 
I  think  them  sufficient  to  establish  the  position 
that  the  general  words  in  this  statute  should 
not  be  so  construed  as  to  nullify  contracts 
which  bad  been  made  before  the  law  was 
passed.  But  there  are  one  or  two  other  clauses 
which  are  supposed  to  have  a  bearing  upon  the 
question.  Merchants,  bankers,  etc.,  who  do 
not  keep  proper  books  of  account  after  the 
passing  of  the  Act,  and  persons  who  subse- 
quent to  that  time  apply  trust  funds  to  their 
own  use,  cannot  be  discharged.  Sec.  4.  And 
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the*2d  section  declares  void  all  future  pay- 
ments, etc  ,  made  by  the  debtor  in  contempla- 
tion of  bankruptcy,  and  for  the  purpose  of  giv- 
ing a  preference  among  creditors;  and  also  de- 
clares void  all  conveyances,  etc.,  made  by  the 
debtor  in  contemplation  of  bankruptcy,  to  any 
person  not  being  a  bonafide  creditor,  or  a  pur- 
chaser for  a  valuable  consideration,  without 
notice.  I  am  unable  to  see  that  these  provis- 
ions give  much  color  for  the  argument  that  the 
statute  must  have  a  retroactive  effect.  They 
merely  put  men  upon  their  good  behavior,  by 
telling  them  that  if  they  commit  certain  frauds, 
they  shall  never  have  a  discharge  under  the 
Bankrupt  Act,  and  then  go  on  to  make  void 
certain  other  Acts  tending  to  the  injury  of 
creditors.  But  another  part  of  the  2d  section 
is  said  to  have  a  strong  bearing  in  favor  of  the 
defendant.  The  clause  is  as  follows:  If  it  shall 
appear  to  the  court  "that  the  bankrupt,  his  ap- 
plication being  voluntary,  has,  subsequent  to 
the  first  day  of  January  last,  or  at  any  other 
time,  in  contemplation  of  the  passage  of  a 
bankrupt  law,"  given  a  preference  to  one  cred- 
itor over  another,  he  shall  not  be  discharged, 
"unless  the  same  be  assented  to  by  a  majority 
in  interest  of  those  of  his  creditors  who  have 
not  been  so  preferred."  It  is  undoubtedly  true 
that  this  clause  looks  backward;  but  it  only 
acts  upon  the  debtor,  and  denies  a  discharge 
in  all  future  time  to  one  who,  in  the  expecta- 
338*]  tion  *that  a  bankrupt  law  would  be 
passed,  has  done  an  act  which  would  be  a 
fraud  upon  the  law  if  it  were  already  in  exist- 
ence. It  does  not  necessarily  show  that  the 
discharge  of  existing  debts  was  contemplated 
by  the  framers  of  the  law.  It  contains,  at  the 
most,  only  an  inference  to  that  effect;  and  al- 
though the  inference  is  a  pretty  strong  one, 
there  is  an  absence  of  those  express  words 
which  are  necessary  to  give  a  retroactive  op- 
eration to  a  statute  where  the  effect  will  be  to 
take  away  vested  rights. 

We  have  not  been  referred  to  any  other  pro- 
vision as  favoring  the  conclusion  for  which  the 
defendant  contends;  and  if  we  do  not  look  be- 
yond the  law  itself  in  search  of  the  intention 
of  its  framers,  I  think  we  are  bound  to  say  that 
this  debt  has  not  been  discharged.  The  history 
of  the  times  has  been  drawn  into  the  discussion 
for  the  purpose  of  proving  that  Congress  must 
have  intended  to  blot  out  present  as  well  as 
future  contracts.  I  know  that  the  country 
abounded  in  debtors  at  the  time  this  law  was 
made,  and  that  Congress  was  strongly  pressed 
to  legislate  for  the  past  as  well  as  the  future. 
But  it  does  not  follow  that  the  law-makers 
yielded  to  this  influence,  and  consented  to  do 
a  wrong  to  creditors.  And  before  we  are  at 
liberty  to  say  that  Congress  intended  to  take 
the  property  of  one  man  and  give  it  to  another, 
we  must  see  that  intention  so  plainly  manifest- 
ed that  he  who  runs  may  read. 

I  am  ready  to  admit  that  the  question  is  not 
free  from  difficulty,  and  knowing  that  the 
commonly  received  opinion  has  been  that  pres- 
ent as  well  as  future  debts  may  be  discharged, 
I  cannot  but  entertain  some  doubt  of  the  sound- 
ness of  my  own  conclusion.  But  on  the  au- 
thority of  the  cases  which  have  been  men- 
tioned, and  others  which  might  be  cited  to 
the  same  effect,  I  am  of  opinion  that  the  law 
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should  not  be  so  construed  as  to  nullify  pre- 
existing contracts. 

Second.  If  I  am  mistaken  in  the  conclusion 
that  the  Act  was  not  intended  to  operate  upon 
debts  which  were  contracted  before  the  law 
was  passed,  it  then  becomes  important  to  in- 
quire whether  Congress  had  the  constitutional 
power  to  pass  that  branch  of  the  statute  which 
provides  that  all  persons,  without  regard  to 
their  Occupations  or  pursuits,  may  be- [*339 
come  voluntary  bankrupts,  and  be  discharged 
from  their  debts.  And  here,  although  we  are 
treading  upon  delicate  ground,  we  have  no 
choice  but  to  occupy  it.  Ihe  question  has  been 
made  in  this  and  several  other  cases,  and  we 
must  pass  upon  it.  As  the  question  arises 
under  the  Constitution  and  laws  of  the  Feder- 
al Government,  its  ultimate  decision  may  rest 
with  the  Supreme  Court  of  the  U.  S.  ;  and  I 
cannot  but  regret  that  the  matter  did  not  come 
before  that  tribunal  at  its  last  session  in  such 
a  form  as  to  admit  of  a  final  adjudication.  We 
should  then  have  had  no  duty  to  perform  but 
that  of  following  in  the  path  which  they  had 
pointed  out.  But  having  no  such  guide,  we 
must  find  our  way  as  well  as  we  can  to  the  end 
of  this  important  inquiry. 

It  is  proper  to  remark  at  the  outset,  that  the 
Federal  Government  is  one  of  defined  and  lim- 
ited authority.  It  can  only  exercise  the  powers 
which  have  been  expressly  delegated  to  it,  with 
such  as  are  necessary  for  carrying  those  powers 
fairly  into  effect.  This  great  principle  has  not 
only  been  generally  admitted,  but  it  is  now  a 
part  of  the  fundamental  law.  10th  Amend- 
ment. We  must  then  look  into  the  Constitution 
to  see  whether  the  power  to  pass  this  law  has 
been  granted  to  Congress.  If  it  has  not  been 
granted,  it  does  not  exist.  I  am  thus  particu- 
lar in  stating  the  principle,  for  the  reason  that 
although  everyone  is  ready  to  admit  it  in 
words,  its  practical  importance  has  not  always 
been  felt. 

The  only  authority  to  legislate  upon  this  sub- 
ject is  contained  in  the  following  words:  "Con- 
gress shall  have  power  to  establish  uniform 
laws  on  the  subject  of  bankruptcies  through- 
out the  United  States."  The  argument  in  sup- 
port of  the  law  is,  and  must  be,  that  "bank- 
rupt" and  "insolvent" — "bankruptcy"  and  "in- 
solvency"— are  synonymous  terms,  and  that 
when  the  Convention  spoke  of  "bankruptcies," 
they  intended  to  cover  the  whole  field  of  insolv- 
ency or  inability  to  pay  debts.  To  my  mind 
nothing  can  be  more  clear  than  that  this  posi- 
tion cannot  be  maintained  by  any  fair  course 
of  reasoning. 

As  late  members  of  the  British  Empire,  the 
States  and  the  people  were  well  acquainted 
with  the  laws  and  legal  institutions  *of  [*34O 
England  at  the  time  the  Constitution  was 
framed  and  adopted.  This  enabled  the  Con- 
vention to  lay  down  in  few  words  the  funda- 
mental principles  upon  which  the  Federal  Gov- 
ernment was  to  be  established.  There  was  little 
occasion  for  definition  where  they  were  speak- 
ing of  any  matter  which  was  already  known 
to  the  laws  of  England.  A  single  word  was 
often  sufficient  to  mark  both  the  nature  and 
extent  of  a  power  or  prohibition.  It  is  in  this 
way  that  the  Constitution  speaks  of  taxes,  du- 
ties, imposts,  excises,  bankruptcies,  the  writ  of 
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habeas  corpus,  ear  post  facto  laws,  bills  of  attain- 
der, and  other  subjects.  No  definitions  are 
given,  and  without  looking  into  the  laws  and 
legal  institutions  under  which  we  had  previous- 
ly lived,  we  have  no  means  of  ascertaining 
what  was  meant  by  these  terms.  Now  I  take 
the  principle  to  be  entirely  clear,  that  when 
the  Constitution  speaks  in  this  way  of  an  estab- 
lished institution, or  of  any  proceeding  already 
known  to  the  laws,  and  no  enlarging  or  quali- 
fying words  are  used,  it  must  be  understood 
to  speak  of  the  matter  as  it  then  existed.  I  do 
not  mean  to  affirm  that  the  thing  will  not  be 
subject  to  any  new  modifications,  so  long  as 
the  substance  is  preserved.  But  I  do  mean  to 
say,  that  when  Congress  attempts  to  engraft  a 
principle  which  is  entirely  new  upon  an  ac- 
knowledged power,  it  will  be  just  as  much  be- 
yond the  limits  of  its  authority  as  though  the 
power  itself  had  not  been  granted.  Any  other 
doctrine  would  at  once  confer  unlimited  au- 
thority upon  the  Federal  Government.  Con- 
gress would  have  but  to  say  that  any  law  which 
it  might  choose  to  pass  was  referable  to  some 
particular  power,  no  matter  what,  and  all 
mouths  would  be  effectually  stopped.  Such  a 
proposition  needs  but  to  be  stated  to  insure  its 
rejection. 

Prior  to  the  adoption  of  the  Constitution,  no 
such  thing  as  a  bankrupt  law,  eo  nomine,  had 
been  enacted  in  this  country.  But  in  England 
there  was  a  complete  system  of  bankrupt  laws, 
which  had  been  in  use  for  more  than  two  cent- 
uries. There  had  also  for  a  long  period  been 
another  and  an  entirely  distinct  set  of  laws  in 
that  country,  which  related  to  insolvent  debt- 
ors. These  two  sets  of  laws  were  not  only  dis- 
tinct in  their  enactment,  but  they  applied  to 
different  classes  of  persons,  and  were  based 
341*J  *upon  different  principles.  The  bank- 
rupt laws  were  confined  in  their  operation  to 
merchants,  traders  and  persons  who  gained 
their  livelihood  by  buying  and  selling  ;  while 
the  insolvent  laws  extended  to  all  classes  of 
imprisoned  debtors.  The  bankrupt  laws  were 
set  in  motion  by  the  creditor,  and  were  a  rem- 
edy in  his  hands  for  the  collection  of  his  debt; 
but  the  insolvent  laws  were  set  in  motion  by 
the  debtor,  for  the  purpose  of  obtaining  his 
enlargement  from  prison.  Under  the  bankrupt 
system  the  debt  was  discharged  ;  the  insolvent 
system  left  the  debt  unimpaired.  The  power 
delegated  to  Congress  was  to  legislate  upon 
one,  and  only  one  of  these  subjects,  to  wit : 
"bankruptcies."  The  law  which  has  been  en- 
acted under  color  of  the  power  extends  to  and 
covers  both  ;  and  is,  besides,  more  extensive 
in  its  influence  than  the  two  English  systems 
when  combined.  Upon  this  short  statement  of 
the  case  I  see  no  possible  ground  on  which  the 
insolvent  branch  of  the  law  can  be  supported 
as  a  constitutional  exercise  of  power.  But  the 
importance  of  the  question  requires  that  it 
should  receive  a  more  extended  examination. 
The  first  inquiry  will  be.  whether  Congress 
can  pass  a  bankrupt  law  which  shall  extend  to 
persons  who  arc  not  engaged  in  any  branch  of 
trade.  I  think  they  cannot.  The  question  is 
not  what  might  be  accomplished  by  the  "om- 
nipotence of  Parliament ;  "  but  what  was  the 
use  and  meaning  of  the  word  "bankruptcy"  at 
the  time  the  Constitution  was  adopted.  And 
should  we  find  that  the  laws  and  the  lexicog 
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raphers  are  at  variance  upon  the  point,  .we 
must,  I  think,  take  the  word  in  its  legal  sense. 
I  need  not  cite  books  to  prove  that  technical 
words  must  be  understood  according  to  their 
technical  meaning.  But  we  shall  find  nothing 
like  a  conflict  of  opinion  between  the  laws  and 
the  philologists  upon  this  question. 

It  has  already  been  mentioned  that  the  oper- 
ation of  the  English  bankrupt  laws  was  always 
confined  to  merchants  and  traders,  or  persons 
who  gained  a  livelihood  by  buying  and  selling. 
Bankers  were  included  because  they  were 
traders  in  money  and  exchanges.  The  remain- 
ing, and  by  far  the  most  numerous  classes  in 
the  community,  were  never  subject  to  the  op- 
eration *of  the  system.  Ld.  Coke,  who  [*342 
looked  upon  bankruptcy  as  a  crime,  says:  "We 
have  fetched  as  well  the  name  as  the  wicked- 
ness of  bankrupts  from  foreign  nations."  And 
he  tells  us  that  the  first  statute  on  the  subject 
was  made  "against  strangers,  viz.:  against 
Lombards,  who,  after  they  had  made  obliga- 
tions to  their  creditors,  suddenly  escaped  out  of 
the  realm  without  any  agreement  made  with 
their  creditors."  He  calls  them  merchants, 
though  I  believe  the  Lombards  were  more  com- 
monly known  as  bankers  and  usurers,  who 
dealt  in  money  and  exchanges.  4Inst.,277. 
Blackstone  derives  "bankrupt"  "from  the  word 
bancus  or  banque,  which  signifies  the  table  or 
counter  of  a  'tradesman,'  and  ruptus,  broken; 
denoting  thereby  one  whose  shop  or  place  of 
trade  is  broken  and  gone."  He  defines  a  "bank- 
rupt" to  be  "a  trader  who  secretes  himself,  or 
does  certain  other  acts  tending  to  defraud  his 
creditors  ;  "  and  he  gives  the  reasons  why  the 
bankrupt  laws  were  never  extended  to  any  oth- 
er class  of  persons.  2  Bl.  Com.,  285;  471, and 
n.  Doctor  Johnson  derives  the  word  "  bank- 
rupt "  from  the  French,  banqueroute,  and  the 
Italian,  banco-rotto,  and  tells  us  that  the  mon- 
ey changers  of  Italy  had  benches  in  the  burse 
or  exchange;  and  that  when  any  became  insolv- 
ent, his  bunco  was  rotto — his  bench  was  broke. 
His  definition  I  will  notice  hereafter.  Bailey, 
in  the  21st  edition  of  his  dictionary,  published 
in  1766,  says  a  bankrupt  is  "  one  who  by  the 
laws  of  the  land  is  obliged  by  his  creditors  to 
yield  up  his  goods,  etc.  ;  also  a  trader  who 
breaks  and  steps  aside  by  design  to  defraud  his 
creditors."  Richardson, in  his  great  dictionary 
recently  published,  agrees  substantially  with 
Blackstone,  both  in  the  derivation  and  defini- 
tion of  the  word  "  bankrupt ;  "  and  so  also  do 
Jacob  and  Tomlins  in  their  law  dictionaries. 
Doctor  Webster  in  his  most  valuable  diction- 
ary, after  giving  the  derivation  of  the  word 
"bankrupt,"  defines  it  thus:  "1.  A  trader  who 
secretes  himself,  or  does  certain  other  acts 
tending  to  defraud  his  creditors.  2.  In  a  less 
technical  sense,  a  trader  who  fails  or  becomes 
unable  to  pay  his  just  debts;  an  insolvent  trad- 
er. In  strictness,  no  person  but  a  trader  can 
be  a  bankrupt.  '  Bankruptcy  '  is  applied  to 
merchants  and  traders ;  insolvency  to  other 
persons."  See  further  *on  this  point  [*343 
Adams  v.  Storey,  1  Paine  C.  C.,79;  and  1  Dane, 
Abr.,  317,  818.  Chancellor  Kent  says:  "Bank- 
ruptcy in  the  English  law  has,  by  long  and  set- 
tled usage,  received  an  appropriate  meaning, 
and  has  oeen  considered  to  be  applicable  only 
to  unfortunate  traders, or  persons  who  get  their 
livelihood  by  buying  and  selling  for  gain,  and 
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who  do  certain  acts  which  afford  evidence  of 
an  intention  to  avoid  the  payment  of  their 
debts."  2  Kent,  889.  The  new  English  Bank 
rupt  Act,  6  Geo.  IV.,  ch.  16,  still  confines  the 
system  to  traders,  and  has  done  no  more  upon 
this  head  than  to  supply  defects  in  definition, 
so  as  to  include  all  who  may  properly  come 
under  that  term.  Eden,  Bankr.  Law,  XIV. 
Bell,  in  his  commentary  on  the  laws  of  Scot- 
land, says  :  "  Bankruptcy  is  a  status  or  condi- 
tion fixed  by  legislative  provision. "  2  Bell, 
Com.,  214,  and  see,  pp.  16.1.  162.  Crabbe,  in 
his  English  Syn&nyms,  points  out  the  distinc 
tion  which  has  been  mentioned  between  "bank- 
ruptcy "  and  "insolvency;"  and  he  did  not 
speak  as  a  lawyer,  but  as  a  master  of  lan- 
guage. 

Thus  we  find  that  the  philologists  and  law- 
yers are  agreed  upon  this  point ;  and  there  is 
certainly  no  reason  why  they  should  differ, 
for  the  English  word  "bankrupt"  had  its  ori- 
gin in  the  incidents  of  trade  and  commerce,  and 
has  come  down  to  us  in  that  connection,  and 
through  the  medium  of  the  laws.  It  is  quite 
clear,  therefore,  that  whatever  secondary  or 
figurative  meaning  the  word  may  have  ac- 
quired, its  primary,  and  its  only  legal  signifi- 
cation, is  that  which  confines  it  to  traders. 

Now  what  can  be  opposed  to  these  author- 
ities? Doctor  Johnson  defines  "bankruptcy" 
thus:  "1.  The  state  of  aman  broken,  or  bank- 
rupt. 2.  The  act  of  declaring  one's  self  bank- 
rupt." The  adjective  "  bankrupt"  he  defines 
thus:  "In  debt  beyond  the  power  of  payment;" 
and  the  verb,  "  to  break  ;  to  disable  one  from 
satisfying  his  creditors."  Although  he  has 
omitted  to  specify  a  particular  class  of  persons, 
he  has  not  said  that  the  word  is  applicable  alike 
to  all  classes;  and  his  want  of  entire  accuracy 
cannot  prove  much,  for  he  has  come  nearer  to 
the  point  than  laymen  usually  do  when  they 
venture  upon  the  definition  of  legal  terms. 
There  are  some  other  lexicographers  of  far  less 
celebrity,  who,  in  compiling  books  for  the  use 
344*]  of  schools,  or  for  *the  purpose  of  giv- 
ing the  true  pronunciation  of  words.have  been 
content  to  take  their  definitions  from  any 
source  where  they  could  find  in  few  words 
what  would  answer  their  purpose.  I  have  not 
looked  to  see  how  many  such  can  be  found, 
for  if  it  should  turn  out  that  there  are  a  dozen 
of  them.it  would  prove  nothing  upon  this  ques- 
tion. 

As  a  state  of  insolvency  usually  precedes  and 
is  attendant  upon  bankruptcy,  it  is  not  sur- 
prising that  the  two  words  should  sometimes 
be  confounded  ;  and  hence  it  is  that  in  com- 
mon parlance  the  word  "  bankrupt"  has  occa- 
sionally been  applied  to  an  insolvent  farmer, 
physician,  lawyer,  mechanic  or  other  person 
who  had  not  been  engaged  in  trade.  But  the 
distinction  between  the  two  words  is  so  strong- 
ly rooted  in  our  language,  that  even  among 
the  unlearned  the  word  "  bankrupt "  was  very 
rarely  applied  to  any  other  class  than  mer 
chants  and  traders,  until  Congress  attempted 
to  turn  debtors  of  all  descriptions  into  bank- 
rupts. 

Insolvency  is  said  to  be  the  generic  term, 
comprehending  bankruptcy  as  a  species.  2 
Bell,  Com.,  162;  Web.  Die.,  Insolvent.  If  this 
be  true  ;  it  will  not  uphold  this  law,  for  Con- 
gress has  unfortunately  attempted  to  enlarge  a 
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power  which  goes  only  to  the  species,  so  as  to 
include  the  whole  genus.  But  the  case  is  still 
worse,  for  although  insolvency  is  undoubtedly 
the  larger  term,  there  is  no  necessary  connec- 
tion between  the  two  things.  A  man  may  be 
insolvent  without  ever  becoming  a  bankrupt, 
or  having  the  capacity  to  become  such  ;  and  a 
bankrupt  may  prove  to  be  entirely  solvent. 
Mere  insolvency  never  makes  one  a  bankrupt 
without  the  concurrence  of  some  act  tending 
to  the  injury  of  his  creditors;  and  when  there 
has  been  such  an  act,  the  man  may  be  declared 
a  bankrupt,  however  able  he  may  be  to  pay  hi& 
debts. 

I  know  that  a  figurative  use  has  sometimes- 
been  made  of  the  word  "bankrupt."  Johnson 
and  Richardson  have  collected  examples  from 
Shakspeare  and  other  poets  and  writers.where 
a  man  has  been  said  to  be  bankrupt  in  wit,  in- 
tellect, or  character.  But  I  presume  no  one 
will  afHrm  that  the  Convention  had  in  view 
*any  such  use  of  the  word,  or  that  [*345- 
Congress  has  the  power  to  relieve  against  such 
faults  and  misfortunes. 

I  must  not  omit  to  mention  the  fact,  because 
it  has  been  supposed  to  be  a  matter  of  somecon- 
sequence.that  the  Statute  34  and  35  Hen.  VIII. .. 
ch.  4,  which  is  the  first  of  the  English  bank- 
rupt laws,  was  not  in  terms  confined  to  mer- 
chants and  traders.  But  it  is  evident  from  the 
whole  scope  of  the  Act,  when  taken  in  connec- 
tion with  the  state  of  trade  and  commerce  at 
that  period,  that  none  but  merchants  were  in- 
tended to  be  included  in  its  provisions ;  and 
Coke  speaks  of  this  statute  as  though  it  was 
only  applicable  to  merchants.  4  In  St.,  277. 
Within  thirty  years  afterwards,  and  when  new 
branches  of  trade  had  been  opened,  the  law 
was  extended  by  the  Statute  18Eliz.,  ch.  7,  so 
as  to  include  not  only  merchants,  but  all  per- 
sons "seeking  his  or  her  trade  or  living  by  buy- 
ing and  selling."  Other  statutes  followed,  see, 
1  James  I.,  ch.  15,  and  21  James  I.,  ch.  19,  in 
which  the  persons  who  might  be  proceeded 
against  as  bankrupts,  were  still  more  carefully 
specified.  There  is  not,  I  believe,  so  much  as 
the  shadow  of  an  authority  in  the  books  for 
saying,  that  in  point  of  practice  the  English 
bankrupt  system  was  ever  extended,  at  any 
period,  to  all  classes  of  persons. 

It  is  proper  to  mention  here,  that  our  first 
Bankrupt  Law,  which  was  passed  in  the  year 
1800,  was,  in  all  its  leading  features, based  upon 
the  English  bankrupt  system.  This  law  wa& 
passed  while  most  of  the  men  who  had  taken 
part  in  framing  and  ratifying  the  Constitution 
were  still  living.  As  a  practical  construction  of 
the  bankrupt  power,  no  one  can  deny  that  it  is 
a  precedent  of  great  importance.  At  that  period 
no  one  seems  to  have  supposed  that  the  power 
of  Congress  extended  over  the  whole  subject  of 
insolvency;  and  probably  few  persons  would 
ever  have  thought  of  such  a  thing,  if  we  had 
not  witnessed  the  sad  consequences  of  idleness, 
extravagant  living  and  gambling  speculations. 
But  none  of  these  things  can  alter  the  Consti- 
tution. 

1  have  met  with  no  authority  for  saying  that 
a  bankrupt  law  may  be  extended  to  all  classes 
of  debtors,  save  what  may  be  found  in  one  of 
the  numerous  elementary  books  of  Mr.  J.  Slory. 
*In  his  commentaries  on  the  Constitu  [*34G 
tion, he  has  the  following  note:  "Perhaps  as  sat- 
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isfactory  a  description  of  a  bankrupt  law  as  can 
be  framed,  is,  that  it  is  a  law  for  the  benefit  and 
relief  of  creditors  and  their  debtors,  in  cases  in 
which  the  latter  are  unable  or  unwilling  to  pay 
their  debts.  And  a  law  on  the  subject  of  bank- 
ruptcies, in  the  sense  of  the  Constitution,  is  a 
law  making  provisions  for  cases  of  persons  fail- 
ing to  pay  their  debts."  3  Story,  Const.,  13, 
14.  No  authority  is  cited  in  support  of  this 
definition,  except  a  debate  in  Congress,  which, 
to  say  the  most  of  it,  proves  as  much  against, 
as  it  does  in  favor  of  the  doctrine;  and  I  must 
be  permitted  to  add,  that  a  legislative  debate 
in  modern  times  proves  very  little  on  any  sub- 
ject. Let  us  glance  for  a  moment  at  the  con- 
sequences which  may  follow,  should  this  doc- 
trine be  established.  "A  law  on  the  subject  of 
bankruptcies,  in  the  sense  of  the  Constitution, 
is  a  law  making  provisions  for  cases  of  persons 
failing  to  pay  their  debts."  If  that  be  so, Con- 
gress may,  under  the  bankrupt  power,  restore 
the  law  of  imprisonment  for  debt,  which  has 
been  abolished  in  this  and  several  of  the  other 
States.  And  much  more  than  that,  Congress 
may  take  upon  itself  the  whole  business  of 
regulating  the  collection  of  debts;  may  abolish 
the  state  laws,  and  the  whole  civil  jurisdiction 
of  the  State  Courts;  and  may  give  to  the  Fed- 
eral Courts  the  exclusive  jurisdiction  over  all 
matters  touching  the  relation  of  debtor  and 
creditor.  It  is  impossible  to  deny  that  these 
consequences  are  the  legitimate  offspring  of  the 
doctrine  advanced  by  the  learned  commentator. 
And  can  any  one  believe  for  a  moment  that 
either  the  Convention,  the  States,  or  the  peo- 
ple intended  to  confer  such  powers  upon  the 
Federal  Government?  Does  the  author  of  the 
note  believe  it  ?  I  presume  not.  And  I  ought 
in  justice  to  say,  that  the  doctrine  was  only  put 
forward  with  a  "  perhaps,"  and  without  the 
benefit  of  having  heard  the  question  discussed 
by  counsel;  and  from  the  known  candor  of  the 
author  it  is  not  to  be  doubted,  that  when  the 
subject  comes  to  be  examined  by  him  as  a 
judge,  it  will  receive  the  same  careful  and  able 
investigation  which  it  would  be  sure  to  com- 
mand under  other  circumstances. 
347*]  *Before  leaving  this  branch  of  the 
case  it  is  proper  to  say,  that  there  is  no  middle 
ground  between  taking  the  legal  signification 
of  the  word  "bankrupt"  and  the  substitution 
of  the  word  "insolvency,"  with  all  the  conse- 
quences which  have  just  been  suggested.  The 
wit  of  man  cannot  point  to  a  well  defined  rest- 
ing place  between  the  two  extremes.  When 
the  Supreme  Court  of  the  U.  S.  shall  decide 
that  the  power  spreads  over  the  whole  field  of 
insolvency,!  shall  submit;  because,  as  the  ques- 
tion arises  under  the  Constitution  and  laws  of 
the  Union,  it  will  be  my  duty  to  do  so.  But 
until  then,  I  must  be  permitted  to  entertain  the 
opinion  that  a  law  "  on  the  subject  of  bank- 
ruptcies" must  be  confined,  as  it  always  was 
prior  to  the  year  1841,  to  debtors  who  are  en- 
gaged in  some  branch  of  trade. 

It  has  been  said  that  upon  this  construction 
there  will  be  great  difficulty  in  specifying  the 
classes  of  persons  who  may  properly  be  sub- 
jected to  the  operation  of  a  bankrupt  law;  and 
this  has  been  deemed  an  argument  of  some  im- 
portance in  support  of  the  law  under  consider- 
ation. But  there  is  very  little  of  truth  in  what 
is  alleged  as  the  groundwork  of  this  reasoning; 
HILL  5. 


and  if  the  supposed  difficulty  really  existed, the 
argument  based  upon  it  would  be  good  for 
nothing.  The  improvements  which  have  from 
time  to  time  been  made  in  the  English  bank- 
rupt laws.based  upon  long  experience  of  their 
practical  operation,  must  furnish  the  means  of 
specifying  with  sufficient  accuracy  who  may, 
and  who  may  not  come  within  the  operation  of 
the  system.  And  I  may  add,  that  this  specifi- 
cation was  actually  made  in  our  own  Bankrupt 
Law  of  1800;  and  so  also  it  was  by  the  Law  of 
1841, when  we  come  to  that  branch  of  it  which 
may  properly  be  termed  a  bankrupt  law.  But 
however  great  the  supposed  difficulty  may  be, 
it  clearly  cannot  have  the  effect  of  enlarging 
the  power. 

The  next  feature  which  I  shall  notice  in  a 
proper  bankrupt  system  is,  that  there  must  be 
something  more  than  the  mere  non-payment 
of  debts — some  act  must  be  done  by  the  trader, 
which  the  law  has  declared  to  be  an  act  of 
bankruptcy — before  he  can  be  brought  under 
the  operation  of  the  system.  So  are  the  En- 
glish bankrupt  laws;  so  was  the  Law  of  1800; 
and  so  *too  is  the  bankrupt  branch  of  [*34S 
the  Law  of  1841.  And  here  I  will  refer  once 
more  to  the  definition  of  Blackstone.  "A  bank- 
rupt is  a  trader  who  secretes  himself,  or  does 
certain  other  acts  tending  to  defraud  his  credit- 
ors "  The  law  dictionaries  hold  the  same  lan- 
guage. Chancellor  Kent  says:  "Bankruptcy  in 
the  English  law  has,  by  long  and  settled  usage, 
received  an  appropriate  meaning  ;"  it  is  appli- 
cable to  traders  "who  do  certain  acts  which  af- 
ford evidence  of  an  intention  to  avoid  pay- 
ment of  their  debts."'  2  Kent,  389.  Now  let 
us  consult  some  of  the  most  approved  lexicog- 
raphers. Bailey  defines  bankruptcy,  as  the 
"act  of  turning  bankrupt."  Webster  and  Rich- 
ardson agree  entirely  in  the  definition  of  Black- 
stone. 

In  a  proper  bankrupt  system,  the  law,  like 
all  other  laws  for  the  collection  of  debts,  is 
made  for  the  special  benefit  of  the  creditor, 
and  can  only  be  set  in  motion  at  his  instance. 
So  are  the  English  bankrupt  laws;  so  was  our 
own  Law  of  1800  ;  and  so  is  the  bankrupt 
branch  of  the  Law  of  1841.  "One  distinction 
has  ever  existed,  that  is,  an  Insolvent  Act  has 
ever  operated  at  the  instance  of  the  debtor  im- 
prisoned; but  bankrupt  laws  at  the  instance  of 
the  creditors."  1  Dane,  Abr.,  317.  No  such 
thing  was  ever  known  prior  to  1841.  as  that  a 
man  should  declare  himself  a  bankrupt,  and 
demand  a  discharge  in  defiance  of  his  credit- 
ors. It  may  be  remarked  here,  that  for  a  long 
time  these  laws  afforded  no  relief  of  any  kind 
to  the  bankrupt.  Neither  the  34th  and  35th 
Hen.  VIII.,  ch.  4,  nor  the  13  Eliz.,  ch.  7,  pro- 
vided for  the  bankrupt's  discharge.  The  cred- 
itors seized  on  all  his  estate  for  the  payment  of 
their  debts,  and  if  they  were  not  fully  satisfied 
the  bankrupt  remained  liable  for  the  balance. 
It  was  not  until  the  reign  of  Anne,  that  the 
bankrupt,  on  conforming  to  all  that  was  re- 
quired of  him,  obtained  a  discharge  from  so 
much  of  his  debts  as  had  not  been  satisfied  un- 
der the  commission.  It  still  remained  for  the 
creditors  to  adopt  this  remedy  or  not,  at  their 
pleasure.  If  they  elected  to  sue  out  a  commis- 
sion, they  got  the  effects  of  the  bankrupt,  and 
he  was  discharged.  But  it  was  never  in  his 
power  to  move  in  the  matter,  and  say  to  his 
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creditors,  "I  will  have  a  discharge  whether  you 
agree  to  it  or  not." 

349*]  *Under  the  English  system, the  bank- 
rupt could  not  be  discharged  until  five  sixths 
of  the  creditors  had  assented  to  it  by  signing 
his  certificate.  By  our  own  Bankrupt  Law  or 
the  year  1800,  the  consent  of  two  thirds  in 
number  and  value  of  the  creditors  who  had 
proved  their  debts  under  the  commission  was 
required  before  the  bankrupt  could  be  dis- 
charged. Thus  we  see,  that  the  proceedings 
were  not  only  commenced  by  some  one  or  more 
of  the  creditors,  but  the  consent  of  the  credit- 
ors as  a  class  was  a  necessary  prerequisite  to  the 
granting  of  a  discharge. 

There  was  at  the  same  time  another  and  an 
entirely  distinct  system  of  laws  in  operation  in 
England  for  the  relief  of  insolvent  debtors. 
The  first  of  these  laws  was  passed  as  early  as 
the  22  and  23  Charles  II.,  ch.  20,  and  at  the 
time  of  our  Revolution  there  were  not  less 
than  thirty  British  statutes  on  the  subject. 
These  laws  relieved  the  debtor  from  imprison- 
ment on  surrendering  his  property  ;  but  left 
his  future  acquisitions  still  liable  for  the  pay- 
ment of  debts.  They  answered  very  nearly  to 
the  cesvio  bonorum  of  the  Roman  law,  which 
did  not  discharge  the  debt,  but  only  released 
the  debtor  from  confinement.  We  see,  then, 
that  there  were  two  distinct  and  independent 
systems  in  operation  touching  the  relation  of 
debtor  and  creditor  ;  and  it  will  be  found  on 
examination  that  these  two  systems  related  to 
different  classes  of  debtors,  were  based  on  dif- 
ferent principles, and  administered  by  different 
tribunals.  Several  of  the  colonies  had  also  en- 
acted insolvent  laws,  with  some  modifications 
of  the  British  statutes,  while  the  other  colonies 
had  taken  the  British  insolvent  system  as  they 
found  it. 

A  brief  notice  of  the  law  under  considera- 
tion will  render  the  application  of  what  has 
been  said  plain  and  obvious.  What  has  Con- 
gress done?  It  has  given  us  a  law  in  two  dis- 
tinct branches,  one  of  which  contains  several 
of  the  leading  features  of  a  bankrupt  law 
proper.  It  is  confined  to  debtors  who  are  en- 

faged  in  some  branch  of  trade,  and  who  have 
one  certain  specified  acts  which  are  made  acts 
of  bankruptcy.  Against  such  a  debtor  the 
creditor  may  institute  proceedings,  and  may 
thereby  overreach  unjust  preferences,  set  aside 
35O*]  fraudulent  conveyances,  and  seize  *on 
the  bankrupt's  estate  before  it  is  wasted,  and 
cause  it  to  be  applied  to  the  satisfaction  of  his 
debts.  In  these  particulars  it  is  just  such  a 
system  as  the  Convention,  and  every  intelligent 
man  in  the  U.  S.  at  the  time  the  Constitution 
was  adopted,  must  have  intended  by  the  power 
conferred  upon  Congress  to  legislate  "on  the 
subject  of  bankruptcies."  And  in  my  humble 
judgment  it  filled  the  measure  of  the  power. 
There  was  no  room  for  another  drop  of  consti- 
tutional legislation  on  the  subject.  But  Con- 
gress has  attempted  to  do  a  great  deal  more. 
It  has  added  another,  and  an  independent 
branch  of  legislation.  Losing  sight  of  those 
features  in  a  bankrupt  system  which  confine  it 
to  merchants  and  traders,  and  make  it  a  rem- 
edy in  the  hands  of  the  creditor.  Congress  has 
extended  this  branch  of  the  law  to  "all  persons 
whatsoever— owing  debts;"  and  this  new,  and 
by  far  the  most  numerous  class  of  debtors,  are 
154 


to  come  under  the  operation  of  the  law  or  not, 
according  to  their  own  pleasure,  without  any 
power  of  coercion  in  the  creditor.  It  would 
sound  strangely  in  the  ears  of  an  English  law- 
yer, or  of  any  of  those  distinguished  jurists  of 
our  own  country  who  were  on  the  stage  at  the 
time  the  Constitution  was  adopted,  to  tell  them 
of  a  bankrupt  law  extending  to  all  classes  of 
persons,  and  which  was  made  for  the  exclu- 
sive benefit  of  the  debtor.  And  it  will  sound 
strangely  enough  to  us  so  soon  as  we  have  fully 
recovered  from  the  spasm  which  produced  this 
enactment. 

This  statute  not  only  brings  in  the  English 
insolvent  laws  under  a  new  name,  but  it  gives 
them  a  scope  and  influence  which  they  never 
had  before.  Instead  of  stopping  where  the  in- 
solvent laws  did,  with  the  release  of  the  debtor 
from  imprisonment,  this  law  goes  further,  and 
annuls  the  obligation  of  the  contract.  And 
what  is  still  worse,  upon  the  construction  for 
which  the  defendant  contends,  it  has  a  retro- 
spective operation,  and  nullifies  contracts 
which  had  been  made  before  the  law  was 
passed.  This,  too,  is  done  without  the  consent 
of  creditors,  either  as  individuals,  or  as  a  class 
governed  by  majorities.  The  respect  which  I 
feel  for  those  who  enacted  the  law;  has  not 
overcome  the  convictions  of  my  own  judgment, 
that  this  was  not  a  constitutional  exercise  of 
power.  Indeed,  I  think  the  opinion  *of  [*35 1 
Congress  itself  may  be  cited  against  the  valid- 
ity of  the  law  ;  for  it  has  been  repealed  by  the 
very  same  body  of  men  which  enacted  it.  But 
whether  the  members  became  themselves  satis- 
fied that  the  law  was  unconstitutional,  or 
whether  they  yielded  to  the  force  of  public 
opinion,  is  not  a  very  important  inquiry.  That 
the  law  has  been  very  generally  condemned  no 
one  can  deny. 

Let  us  see  where  a  bankrupt  system  might 
end  if  the  principles  asserted  in  this  law  were 
fully  carried  out.  If  the  power  of  coercion  may 
be  denied  to  the  creditor  as  to  any  particular 
class  of  debtors,  then  it  may  be  denied  in  all 
cases.  This  would  give  us  a  system  made  for  the 
exclusive  benefit  of  the  debtor,  which  would 
contradict  all  that  has  ever  been  enacted  or  writ- 
ten on.  the  subject  of  a  bankrupt  law.  Again ;  if 
persons  not  connected  with  trade  may  become 
voluntary  bankrupts,  then  it  is  entirely  clear 
that  Congress  can  extend  the  system  in  its  com- 
pulsory form,  so  as  to  authorize  the  creditor  to 
sue  out  a  commission  against  any  debtor,  what- 
ever may  be  his  pursuit  or  occupation.  Such  a 
law  would  be  without  any  warrant  in  the  histo- 
ry of  the  past,  and  could  not  fail  to  shock  the 
whole  community.  Our  farmers,  planters  and 
mechanics,  to  say  nothing  of  many  other  classes 
which  are  not  engaged  in  trade,  are  not  always 
very  exact  in  paying  their  debts  at  the  day,  al- 
though they  may  be  solvent;  and  if  a  commis- 
sion could  be  sued  out  against  such  persons,  it 
could  hardly  fail  to  prove  ruinous  to  them, 
and  that  too  without  benefiting  the  creditor. 
The  effects  of  the  debtor  would  not  be  likely 
to  constitute  more  than  what  Ld.  Eldon  called 
"stock  in  trade  for  the  commissioners,  the  as- 
signees and  the  solicitor."  6  Ves.,  1.  I  do  not 
believe  that  any  member  of  the  Federal  Con- 
vention, or  any  lawyer  or  statesman  who  acted 
upon  the  adoption  of  the  Constitution,  ever 
dreamed  that  the  bankrupt  system  could  be 
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rightfully  extended  to  persons  who  were  not 
connected  with  trade  and  commerce.  The 
Federalist  has  but  a  single  paragraph  upon  the 
subject,  which  is  contained  in  the  42d  number, 
written  by  Mr.  Madison.  It  isasfollows:  "The 
power  of  establishing  uniform  laws  of  bank- 
ruptcy is  so  intimately  connected  with  the  reg 
352*]  ulation  of  *commerce,  and  will  pre- 
vent so  many  frauds  where  the  parties  or  their 
property  may  lie,  or  be  removed  into  different 
States,  that  the  expediency  of  it  seems  not 
likely  to  be  drawn  into  question."  We  have 
here,  in  few  words,  the  reasons  of  the  Conven- 
tion, set  forth  by  one  of  its  most  distinguished 
members,  for  delegating  the  bankrupt  power 
to  Congress  ;  and  these  reasons  were  laid  be- 
fore the  States  and  the  people  for  the  purpose 
of  inducing  them  to  adopt  the  Constitution. 
The  power  was  not  given  to  Congress  for  the 
purpose  of  enabling  them  to  embrace  the  whole 
subject  of  insolvency;  but  because  bankruptcy 
was  "intimately  connected  with  the  regulation 
of  commerce."  It  was  not  given  for  the  special, 
and  certainly  not  for  the  exclusive  benefit  of 
debtors;  but  to  prevent  the  "frauds"  which 
they  might  otherwise  practice;  and  those  frauds 
would  be  likely  to  be  most  common  "where 
the  parties  or  their  property  may  lie,  or  be  re- 
moved into  different  States."  Here,  again,  we 
are  plainly  pointed  to  the  operations  of  trade 
and  commerce.  If  the  power  had  been  sup- 
posed to  extend  to  laws  which  should  reach 
the  farmer  of  the  north,  and  the  planter  of  the 
south,  no  one  can  well  believe  that  it  would 
have  found  an  advocate  in  Mr.  Madison,  or 
that  the  Constitution  would  ever  have  been 
adopted. 

But  the  principle  asserted  by  this  Act  of 
Congress  reaches  a  still  wider  field  than  we 
have  yet  surveyed.  If  the  law  comes  within 
the  power,  it  must  be  because  Congress  is  not 
tied  down  to  any  particular  system  of  laws 
touching  the  relation  of  debtor  and  creditor; 
but  has  power  over  the  whole  subject  of  in- 
solvency, taking  the  word  in  its  largest  sense. 
This  covers  the  entire  relation  of  debtor  and 
creditor,  so  far  as  relates  to  their  rights  and 
remedies  in  case  the  debt  is  not  paid.  Congress 
has  but  to  exert  its  authority,  and  the  whole 
civil  jurisdiction  of  the  State  Courts,  from  the 
highest  to  the  lowest.will  be  blotted  out.  And 
still  more.  If  the  power  does  not  refer  to  any 
system  of  laws,  but  is  to  be  understood  as  speak- 
ing of  insolvency  in  the  abstract,  then  Con- 
gress need  not  require  the  debtor  to  go  through 
the  forms  of  asking  a  discharge;  but  may  at 
once  absolve  him  from  his  obligation,  and  tell 
the  creditor  he  is  a  creditor  no  longer.  There 
need  be  no  surrender  of  the  debtor's  estate. 
353*]  He  *may  keep  it,  if  such  be  the  will 
of  Congress.  I  do  not  see  how  it  is  possible  to 
deny  that  these  consequences  may  follow,  if 
the  principle  asserted  by  this  law  can  be  de- 
fended. It  is  no  answer  to  say  that  such  powers 
will  not  be  exercised.  The  question  is, whether 
they  have  been  granted.  I  think  not.  Every 
one  knows  that  the  States  were  jealous  of  their 
righls.and  that  nothing  pertaining  to  their  sov- 
ereignty was  yielded  to  the  Federal  Govern- 
ment, unless  the  grant  was  either  essential  to 
the  existence  and  efficiency  of  that  government, 
or  the  well  being  of  the  whole  people;  and  in 
all  oases  the  utmost  caution  was  observed  in 
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making  the  grant.  Powers  were  not  bestowed 
on  the  assumption  that  they  would  not  be  used. 
There  were  good  reasons  for  giving  Congress 
the  power  over  bankruptcy,  as  that  term  had 
always  before  been  understood;  but  not  for  go- 
ing further  and  including  the  whole  relation  of 
debtor  and  creditor.  Merchants  and  commer 
cial  men  are  under  the  necessity  of  using  credit 
as  well  as  capital,  and  their  affairs  are  not  con- 
fined to  any  particular  district,  but  spread  over 
the  whole  country.  No  single  State  could 
either  secure  to  them  the  just  fruits  of  their 
enterprise  and  skill,  or  grant  them  adequate 
relief  in  case  their  hazardous  employments 
should  prove  unsuccessful.  Hence  the  neces- 
sity for  a  national  bankrupt  law.  But  in  the 
ordinary  dealings  between  neighbor  and  neigh- 
bor, who  are  not  engaged  in  the  business  of 
buying  and  selling  as  a  livelihood,  there  could 
be  no  occasion  for  calling  in  the  aid  of  the  Fed- 
eral Government.  And  besides,  the  condition 
and  wants  of  the  great  mass  of  the  people  could 
not  be  so  well  understood  by  Congress  as  by 
the  local  Legislatures.  These  considerations 
render  it  highly  improbable  that  the  States  have 
surrendered  the  powers  which  Congress  has  at- 
tempted to  exercise,  and  they  are  entitled  to 
great  weight  in  fixing  the  true  interpretation 
of  the  grant. 

If  we  intend  to  meet  this  question  fairly, 
without  warping  the  fundamental  law  to  the 
exigency  of  the  times,  I  cannot  entertain  a 
doubt  that  the  framers  of  the  Constitution, 
when  they  used  the  word  "  bankruptcies," 
plainly  referred  to  one,  and  only  one  of  the  two 
great  legal  systems  touching  the  relation  of 
debtor  and  creditor  which  had  long  been  in 
operation.  The  Convention  *did  not  [*354 
stop  to  define,  because  the  matter  was  already 
well  understood.  The  Constitution  speaks  in 
the  same  way  of  taxes,  duties,  imposts,  trial  by 
jury,  and  many  other  subjects;  and  if  we  once 
depart  from  the  sense  in  which  the  words  were 
used  and  received  at  the  time,  a  written 
Constitution  will  not  be  worth  preserving;  for 
it  will  either  mean  nothing  or  else  it  will  mean 
everything,  and  include  whatever  interest,  am- 
bition or  profligacy  may  desire.  Uh.  J.  Mar- 
shall has  told  us,  what  few  will  be  disposed  to 
question,  that  the  enlightened  patriots  who 
framed  the  Constitution  were  men  whose  in- 
tentions required  no  concealment.  9  Wh.,  188. 
If  they  had  intended  to  confer  a  power  cover- 
ing the  whole  relation  of  debtor  and  creditor, 
I  cannot  suppose  that  they  would  have  con- 
fined themselves  to  a  single  word;  or  if  they 
did,  that  they  would  have  chosen  one  which 
most  men  would  be  likely  to  understand  in  a 
more  restricted  sense. 

Bankruptcy  is  a  legal  term;  we  are  discuss- 
ing its  meaning  as  used  in  a  legal  instrument; 
and  we  must  go  to  the  laws  to  ascertain  its  le- 
gal import.  And  to  what  laws  shall  we  go  but 
to  those  of  England  under  which  we  had  lived 
down  to  the  Revolution?  Will  it  be  said  that 
either  the  Convention,  the  States  or  the  people, 
had  in  mind  any  other  laws?  I  presume  not. 
But  suppose  we  leave  England,  and  cast  our 
eyes  over  the  rest  of  Europe.  I  have  yet  to 
learn  that  any  government  on  the  continent 
had  a  bankrupt  law,  eo  nomine,  or  anything 
which  answered  either  in  form  or  substance  to 
the  English  bankrupt  system,  or  to  the  one 
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which  we  have  so  recently  had  and  repudiated. 
Most  of  the  European  States  had  the  ceasio  bo 
norum  of  the  civil  law,  which  only  relieved 
the  debtor  from  imprisonment  on  surrendering 
his  effects,  and  left  his  future  acquisition  sub 
ject  to  be  seized  by  the  creditor.  We  must, 
then,  return  to  England  before  we  can  find  a 
bankrupt  system  which  will  blot  out  the  debt; 
and  when  we  go  there  we  can  find  no  pattern  for 
the  insolvent  or  voluntary  branch  of  our  Bank- 
rupt Law.  Scotland  has  a  bankrupt  law  which 
differs  in  several  particulars  f roin  the  English 
system.  But  it  will  not  answer  the  defendant's 
purpose.  It  was  not  until  within  a  recent  pe- 
355*]  riod  that  it  *provided  for  the  discharge 
of  the  debt.  And,  besides,  I  suppose  no  one 
will  affirm  that  the  Convention  referred  to 
the  Scotch  instead  of  the  English  bankrupt 
system. 

Some  considerations  have  been  pressed  into 
the  argument  which  can  have  little  or  no  just 
bearing  upon  the  question.  We  are  told  that 
some  of  the  States  prior  to  the  Revolution,  had 
made  enactments  containing  many  of  the  feat- 
ures of  a  bankrupt  system.  Thac  may  be 
true.  But  they  had  never  called  them  bank- 
rupt laws.  They  had  always  been  termed  in- 
solvent laws,  or  laws  for  the  relief  of  insolvent 
debtors;  and  if  the  Convention  intended  to  re- 
fer to  those  laws,  they  would  have  spoken  of 
insolvency  instead  of  bankruptcy.  The  argu- 
ment that  the  state  laws  contained  some  of  the 
features  of  a  bankrupt  system,  so  far  as  it 
proves  anything, weighs  against  those  who  use 
it.  As  the  States  had  never  called  them  bank- 
rupt laws,  no  one  can  say  that  such  is  their 
proper  name,  without  comparing  them  with 
some  bankrupt  system;  and  this  carries  us  back 
again  to  the  laws  of  England.  Before  dismiss- 
ing this  head  of  the  argument  I  must  not  omit 
to  notice  that,  prior  to  the  adoption  of  the  Fed- 
eral Constitution,  there  were  very  few,  if  any, 
state  laws  which  discharged  the  debt;  and 
whether  we  look  at  those  laws  before  or  after 
that  period,  I  have  never  met  with  more  than 
one  which  discharged  the  debt  without  the  con- 
sent of  the  creditors  as  a  class.  With  that  ex- 
ception, the  consent  of  a  large  majority  in  value 
of  the  creditors  has,  I  believe,  always  been  re- 
quired before  the  debtor  could  get  anything 
more  than  a  release  from  imprisonment.  The 
exception  to  which  I  allude  is  our  own  Insolv- 
ent Law  of  1811.  That  law,  as  has  already 
been  noticed,  was  first  condemned  by  the  peo- 
ple, then  repealed  by  the  Legislature,  and 
finally  declared  unconstitutional  by  the  Su- 
preme Court  of  the  U.  S.  The  law  of  Con- 
gress which  we  are  considering  has  already 
shared  the  same  fate  in  two  of  the  particulars 
which  have  been  mentioned;  and  I  trust  that 
in  due  time  the  parallel  will  be  completed. 

The  laws  which  have  from  time  to  time  been 
made  by  Congress  for  the  relief  of  the  debtors 
of  the  U.  S.,  whether  called  bankrupt  or  in- 
solvent laws,  prove  nothing  on  this  question. 
356*]  *Those  laws  are  not  referable  to  the 
power  to  legislate  on  the  subject  of  bank- 
ruptcy; but  to  the  power  of  the  creditor  to  re- 
lease his  debtor. 

The  Statute,  32  Geo.  II.,  ch.  28,  commonly 
called  the  Lords'  Act,  enables  the  judgment 
creditor  to  compel  the  debtor  to  assign  his  prop- 
erty after  he  has  remained  three  months  in 
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prison.  But  whether  the  debtor  moves  volun- 
tarily or  by  coercion,  he  obtains  nothing  but 
a  release  from  imprisonment,  and  his  future 
effects  remain  liable  for  any  balance  which 
may  still  be  due  to  the  creditor.  Sees.  16.  17. 
The  fact  that  this  Insolvent  Law  has  author- 
ized the  creditor,  under  particular  circum- 
stances, to  become  the  moving  party,  is  very 
far  from  proving  that  the  insolvent  and  bank- 
rupt systems  are  identical.  Nor  does  it  prove 
that  the  debtor  may  be  the  moving  party  under 
a  bankrupt  law;  or  if  he  may,  that  all  power 
of  coercion  can  be  denied  to  the  creditor. 

The  late  English  Bankrupt  Act,  6  Geo.  IV., 
ch.  16,  allows  a  trader  to  file  and  publish  a  dec- 
laration "that  he  is  insolvent  and  unable  to 
meet  his  engagements;"  and  this  is  declared  to 
be  "  an  act  of  bankruptcy,"  upon  which  a  com- 
mission may  issue.which  will  be  valid  although 
the  declaration  was  concerted  between  the 
bankrupt  and  a  creditor.  Sees.  6,  7.  It  would 
be  sufficient  to  say,  that  this  statute,  passed  in 
1825,  can  prove  nothing  on  the  subject  of  the 
powers  which  had  been  delegated  to  Congress 
in  1787.  But  if  such  a  provision  had  existed 
before  our  Revolution,  it  would  prove  nothing- 
in  favor  of  the  defendant.  The  statute  only 
adds  another  to  the  various  acts  of  the  trader 
which  are  to  be  deemed  acts  of  bankruptcy, 
upon  which  the  creditors  may  take  out  a  com- 
mission, if  they  think  proper.  The  act  of 
bankruptcy  was  always  the  act  of  the  debtor. 
But  beyond  that,  he  never  had  before,  nor  has- 
he  now,  the  power  to  put  the  machinery  in 
motion,  and  demand  a  discharge.  It  still  re- 
mains for  the  creditors  to  sue  out  a  commis- 
sion or  not  at  their  pleasure,  and  if  they  do  not 
move,  the  debtor  is  just  as  powerless  now  as 
he  was  before. 

It  is  upon  such  shreds  and  patches  as  those 
which  have  just  been  mentioned  that  an  at- 
tempt is  made  to  confound  the  bankrupt  and 
insolvent  systems.and  thus  make  out  [*357 
that  a  power  to  legislate  upon  one  of  those  sub- 
jects includes  both  of  them.  If  the  word  used 
in  the  Constitution  had  been  "  insolvency," 
there  would  have  been  some  plausibility  in  the 
argument;  for  that  word,  taken  in  its  largest 
sense,  extends  to  all  cases  of  inability  to  pay 
debts.  But  "  bankruptcy,"  as  I  have  at- 
tempted to  show,  is  a  legal  or  technical  term, 
which  has  a  much  narrower  signification. 
"  Bankruptcy  is  a  status  or  condition  fixed  by 
legislative  provision."  2  Bell,  Com.,  214.  A 
bankrupt,  says  Bailey,  is  "one  who,  by  the  laws 
of  the  land, is  obliged  by  his  creditors  to  yield  up 
his  goods/' etc.  When  a  trader  does  certain  acts 
tending  to  the  injury  of  his  creditors,  the  laws 
have  spoken  of  him  as  being  a  bankrupt,  or  in 
a  state  of  bankruptcy;  but  down  to  the  year 
1841  the  laws  have  never  held  that  language 
in  relation  to  any  other  class  of  persons. 

We  know  from  the  papers  of  Mr.  Madison 
that  when  this  subject  was  brought  before  the 
Convention,  the  English  bankrupt  laws  were 
expressly  mentioned,  and  Connecticut  voted 
against  the  clause,  because  the  delegates  from 
that  State  were  unwilling  to  grant  so  large  a 
power  in  relation  to  bankruptcies  as  had  been 
exercised  in  England.  3  Mad.  Pap.,  1481.  But 
we  do  not  need  this  evidence  to  satisfy  any  rea- 
sonable man  that  the  members  of  the  Conven 
tion  had  in  their  minds  the  English  bankrupt 
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system.  It  was  a  system  which  had  been  in 
operation  in  their  own  country  for  more  than 
two  centuries;  and  however  men  may  reason 
upon  the  words  of  the  grant,  I  can  never  bring 
my  mind  to  the  conclusion  that  the  Convention 
•did  not  refer  to  that  system  in  its  great  out- 
lines, or  that  they  intended  to  vest  in  Congress 
a  larger  power  upon  this  subject  than  had  ever 
been  exercised  by  the  British  Parliament. 

I  shall  say  no  more  upon  this  branch  of  the 
case.  Let  it  now  be  granted  that  Congress 
may  disregard  all  the  leading  features  of  the 
English  bankrupt  system,  and  make  a  law  ex- 
tending to  all  classes  of  debtors,  placing  the 
whole  power  in  their  hands,  and  denying  all 
means  of  coercion  to  the  creditor.  And  let  it 
also  be  granted  that,  as  to  future  contracts, 
the  law  may  provide  for  the  discharge  of  the 
358*]  debt  without  the  consent, *in  any  form, 
of  the  creditor.  The  inquiry  still  remains 
whether  Congress  has  power  to  make  a  law 
which  shall  retroact,  and  annul  contracts  which 
were  made  before  the  law  was  passed;  and 
that,  too,  without  the  consent  of  the  creditor. 
As  a  citizen  of  this  Republic,  where  the  powers 
of  the  government  are  limited  and  defined,  and 
where  the  people  have  justly  boasted  of  se- 
curity in  their  persons  and  property  against 
the  exercise  of  despotic  authority,  I  feel 
ashamed  to  be  obliged  to  discuss  such  a  ques- 
tion. An  emphatic  negative  should  be  a  suffi- 
cient answer  to  the  proposition.  But  as  it  is 
insisted  that  the  Federal  Government  has  the 
power  to  nullify  contracts,  the  argument  to 
prove  the  position  must  be  examined.  I  have 
already  attempted  to  defend  Congress  against 
the  charge  of  having  made  such  a  law;  and  I 
will  now  endeavor  to  defend  the  enlightened 
patriots  who  framed,  and  the  people  who 
adopted  the  Constitution  against  the  imputa- 
tion of  having  delegated  such  a  power  to  Con- 
gress. 

As  men  are  always  supposed  to  contract 
with  reference  to  the  law  of  the  land,  there  is 
some  propriety  in  saying  that  the  law  enters 
into  and  forms  a  part  of  the  contract.  When, 
therefore,  there  is  a  bankrupt  system  in  opera- 
tion at  the  time  the  credit  is  given,  the  debtor 
does  not  agree  to  pay  in  all  events  ;  but  only 
that  he  will  pay  unless  the  debt  shall  be  dis 
charged  in  the  mode  already  prescribed  by 
law.  It  is  upon  this  principle  that  the  State 
insolvent  laws  have,  to  some  extent,  been 
taken  out  of  the  prohibition  against  pass 
ing  laws  "  impairing  the  obligation  of  con- 
tracts." But  we  are  not  now  dealing  with  a 
prospective  law;  but  with  one  which  comes 
after  the  credit  was  given,  and  blots  out  the 
debt.  Although  some  may  think  it  a  light 
thing  for  the  Legislature  thus  to  nullify  con- 
tracts, the  announcement  of  such  a  doctrine 
cannot  fail  to  shock  the  moral  sense  of  every 
right  minded  man  in  the  community.  Dis- 
charging the  debt  which  B  owes  to  A,  is  pre 
ciselv  the  same  thing  in  principle  as  taking  the 
goods  or  the  house  of  A  and  transferring  them 
to  B.  In  either  case  A  is  deprived  of  his  prop- 
erty against  his  will,  and  without  any  fault  on 
his  part.  Such  a  law  strikes  at  the  foundation 
of  the  social  compact.  Governments  are  insti- 
859*]  tuted  *for  the  security  of  life,  liberty 
and  property ;  and  to  gay  that  the  people  have 
granted  to  their  servants  the  right  to  attack 
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private  property,  is  equivalent  to  saying  that 
they  have  delegated  the  power  of  defeating 
one  of  the  great  ends  for  which  the  govern- 
ment was  established. 

It  is  said  that,  as  this  law  provides  for  a  dis- 
tribution of  the  debtor's  property,  the  creditor 
gets  all  that  he  has  a  right  to  demand.  That 
argument  wa«  met  and  overthrown  by  Ch.  J. 
Marshall,  in  passing  upon  the  validity  of  our 
State  Insolvent  Law.  He  says:  "  It  has  been 
contended  that  as  a  contract  can  only  bind  a 
man  to  pay  to  the  full  extent  of  his  property,  it 
is  an  implied  condition  that  he  may  be  dis- 
charged on  surrendering  the  whole  of  it.  But 
it  is  not  true  that  the  parties  have  in  view  only 
the  property  in  possession  at  the  time  the  con- 
tract is  formed,  or  that  its  obligation  does  not 
extend  to  future  acquisitions.  Industry,  tal- 
ents and  integrity  constitute  a  fund  which  is  as 
confidently  trusted  as  property  itself.  Future 
acquisitions  are,  therefore,  liable  for  contracts, 
and  to  release  them  from  this  liability  impairs 
their  obligation."  Sturges  v.  Crowninshield  4 
Wh.,  122,  198.  The  inability  of  the  debtor  to 
pay,  whether  it  arises  from  his  fault  or  his 
misfortune,  cannot  annul  his  obligation.  A 
contract  is  in  its  very  nature  indissoluble  with- 
out the  consent  of  both  parties.  Nothing  but 
performance,  death,  or  mutual  agreement  can 
put  an  end  to  it.  Indeed  death  does  not  dis- 
solve it.  The  obligation  survives  the  debtor  as 
a  charge  upon  his  estate,  and  the  heir  or  dis- 
tributee takes  the  property  cum  onere. 

The  States  are  forbidden  to  pass  any  law 
"  impairing  the  obligation  of  contracts."  But 
this  was  not  done  for  the  purpose  of  securing  a 
monopoly  of  that  species  of  fraud  to  Congress. 
As  the  power  to  annul  contracts  had  not  been 
delegated  to  the  Federal  Government,  there 
could  be  no  necessity  for  extending  the  pro- 
hibition to  Congress.  But  for  more  abundant 
caution,  the  States  have  since  made  several 
amendments  to  the  Federal  Constitution, which 
now  constitute  the  paramount  law;  and  the 
fifth  of  those  amendments  extends  the  prohibi- 
tion in  still  broader  terms  to  the  action  of  the 
Federal  Government.  The  words  *are:  [*36O 
"No  person  shall  be  deprived  of  life,  liberty 
or  property, without  due  process  of  law."  This 
extends  to  choses  in  possession,  as  well  as  those 
in  action,  while  the  inhibition  upon  the  States 
only  extends  to  the  latter.  This  amendment 
has  been  copied  into  our  State  Constitution, 
and  its  influence  upon  legislative  action  was 
considered  in  Taylor  v.  Porter,  4  Hill,  140,  and 
the  cases  there  cited.  Without  stopping  to  in- 
quire how  much  ground  it  covers,  it  is  enough 
for  the  present  to  say  that  it  cannot  mean  less 
than  that  the  Legislature  shall  not  take  the 
property  of  one  man,  against  his  will,  and 
without  his  fault,  and  give  it  to  another.  That 
would  be  depriving  him  of  his  property  "with- 
out due  process  of  law."  I  do  not,  however, 
wish  to  lay  much  stress  upon  this  amendment, 
for  neither  of  the  negative  clauses  which  have 
been  mentioned  was  at  all  necessary.  The  peo- 
ple have  never  delegated  to  the  government 
the  power  of  annulling  contracts,  and  hav- 
ing made  no  such  grant,  there  was  no  occa- 
sion for  forbidding  its  exercise.  When  I  com- 
mission a  man  to  sell  my  horse,  it  clearly  can- 
not be  necessary  to  add  a  clause  forbidding 
him  to  seize  my  ox  or  tear  down  my  house. 
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Several  of  the  negative  clauses  in  the  Federal 
.•iml  State  Constitutions,  and  these  among  the 
number,  are  only  valuable  by  way  of  showing 
how  industriously  the  people  have  attempted 
to  shield  themselves  against  encroachments  by 
the  government. 

The  right  to  annul  contracts  has  certainly 
not  been  given  to  Congress  in  terms,  and  if  it 
can  be  found  in  the  Constitution  it  must  be 
because  it  is  included  in  the  bankrupt  power. 
The  argument  from  that  clause  commences  by 
changing  the  word  "bankruptcies"  into  in- 
solvency, and  then  proceeds  thus  :  Congress 
may  legislate  on  the  subject  of  insolvency ; 
this  includes  the  whole  subject  of  insolvency, 
and  the  power  of  Congress  over  it  is  just  as 
ample  as  that  which  might  be  exercised  by  the 
British  Parliament ;  Parliament  can  annul  con- 
tracts and,  therefore,  Congress  may  do  it.  This 
is  the  substance  and  whole  force  of  the  argu- 
ment so  far  as  it  has  ever  come  to  my  ears.  I 
have  already  entered  my  protest  against  chang- 
ing the  words  of  the  grant,  and  shall,  there- 
fore, say  nothing  more  upon  that  point.  Let 
361*]  *this  law  have  the  benefit  of  the 
change,  and  we  will  then  see  whether  that  will 
be  enough  to  support  it. 

I  deny  at  the  outset  that  the  powers  of  the 
government  in  this  country,  where  we  have 
written  Constitutions,  can  be  justly  measured 
by  what  has  been  termed  the  omnipotence  of 
Parliament.  That  body  has  no  written  law  to 
define  the  limits  of  its  authority.  It  makes  its 
own  Constitution.  Magna  Charta  exerts  only  a 
moral  influence  ;  it  interposes  no  other  bar- 
rier. Public  opinion  constitutes  the  only  con- 
servative principle  of  the  government.  Short 
of  working  miracles,  Parliament  may  do  what 
it  pleases  ;  for  there  is  no  standard  by  which  to 
try  the  validity  of  its  Acts.  I  know  it  has 
been  said  that  Acts  of  Parliament  which  are 
"  against  common  right  and  reason,"  are  void. 
8  Co.,  118.  But  Blackstone  has  shown  us  that 
such  is  not  the  law  of  England.  1  Com.,  91. 
When,  therefore,  we  speak  of  the  power  of 
Parliament  over  a  given  subject,  there  is  no 
question  of  construction  in  the  case.  But  when 
we  come  to  governments  deriving  their  au- 
thority from  written  Constitutions,  the  case  is 
far  otherwise.  If  the  power  to  do  the  partic- 
ular thing  has  not  been  granted  in  express 
terms,  but  is  to  be  inferred  from  general  words, 
a  question  of  construction  immediately  springs 
up.  What  is  the  just  and  reasonable  interpre- 
tation of  the  grant  ?  Does  it,  when  fairly  ex 
pounded,  include  the  matter  in  hand  ?  If  it 
does  not,  the  thing  cannot  be  done,  although  it 
may  come  within  the  letter  of  the  grant.  Par- 
liament may  blot  out  debts  ;  but  it  does  not, 
like  Congress,  act  under  a  power  to  legislate  on 
the  subject  of  insolvency,  but  under  a  power 
to  do  whatever  it  pleases,  not  only  in  relation 
to  insolvency,  but  everything  else.  We  see, 
therefore,  that  there  is  an  utter  fallacy  in  the 
argument  which  gives  this  power  to  Congress 
because  the  British  Parliament  has  it.  The 
same  course  of  reasoning  would  prove  that 
Congress  might  attaint  the  creditor  of  high 
treason,  for  that  may  be  done  by  Parliament. 

We  are  then  brought  back  to  the  inquiry 
whether,  under  the  power  to  legislate  on  the 
subject  of  bankruptcies,  Congress  can  annul 
debts  which  were  contracted  before  the  law 
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was  passed.  Now  I  take  it  to  be  a  sound  prin- 
ciple that  no  power  conferred  *in  gen-  [*3(32 
eral  terms  should  be  so  construed  as  to  take  in 
all  the  absurd  and  wicked  consequences  which 
may  by  possibility  be  deduced  from  it.  The 
powers  of  government,  like  those  which  are 
granted  by  one  individual  to  another,  should 
receive  a  reasonable  construction.  They 
should  neither  be  frittered  away  by  refined  and 
artificial  distinctions,  so  as  to  defeat  the  legit- 
imate ends  for  which  the  government  was  es- 
tablished ;  nor  should  they  be  magnified  by 
overstrained  constructions,  so  as  to  include 
cases  which  it  is  absurd  to  suppose  were  con- 
templated by  the  parties  to  the  compact.  It 
must  always  be  important  to  consider  whether 
the  power  speaks  of  the  particular  thing  to  be 
done  in  express  terms  ;  or  whether  the  right  to 
do  the  thing  can  only  be  made  out  by  tracing 
the  power  into  its  remote  consequences.  If  the 
people  should  by  express  words  confer  on 
Congress  the  power  to  hang  a  merchant  who 
had  become  insolvent  in  consequence  of  the 
loss  of  a  ship,  it  is  not  necessary  for  me  to 
deny  that  the  power  might  be  exerted.  But  if 
the  right  to  take  the  life  of  the  same  unfortu- 
nate merchant  was  to  be  deduced  from  a  power 
to  legislate  on  the  subject  of  insolvency,  no 
one  would  feel  any  difficulty  in  deciding  that 
the  power  did  not  reach  so  far.  Although  the 
case  might  come  within  the  general  words  of 
the  power,  all  men  would  agree  that  taking  the 
life  of  the  insolvent  merchant  could  not  have 
been  within  the  intention  of  the  parties  to  the 
compact  and,  consequently,  was  not  within  the 
grant.  Now,  although  life  is  more  dear  to  us 
than  property,  yet  the  same  great  principle 
which  protects  the  one,  extends  to  the  other 
also  ;  and  we  have  no  better  right  to  follow  out 
a  power  into  remote  and  unjust  results  for  the 
purpose  of  reaching  property,  than  we  have 
when  the  purpose  is  to  take  life.  The  two  acts 
will  differ  in  the  degree  of  wickedness,  but 
their  moral  qualities  will  be  of  the  same  kind. 
Although  the  powers  of  Parliament  have  no 
constitutional  limit,  the  English  courts  have 
often  restricted  the  operation  of  statutes  ;  and 
this  has  been  done  on  a  principle  which  is  di- 
rectly applicable  to  the  question  before  us.  If 
Parliament  should,  in  express  terms,  direct  a 
thing  to  be  done  which  is  contrary  to  reason 
and  justice,  the  mandate  must  be  obeyed. 
"But,"  *says  Blackstone,  "where  some  [*3C3 
collateral  matter  arises  out  of  the  general  words 
[of  the  statute]  and  happens  to  be  unreason- 
able ;  there  the  judges  are  in  decency  to  con- 
clude that  this  consequence  was  not  foreseen 
by  the  Parliament  and,  therefore,  they  are  at 
liberty  to  expound  the  statute  by  equity,  and 
only  quoad  hoc  disregard  it.  Thus,  if  an  Act  of 
Parliament  gives  a  man  power  to  try  all  causes 
that  arise  within  his  manor  of  Dale  ;  yet  if  a 
cause  arise  in  which  he  himself  is  party,  the 
Act  is  construed  not  to  extend  to  that,  because 
it  is  unreasonable  that  any  man  should  deter- 
mine his  own  quarrel."  1  Com.,  91.  Now  let 
us  apply  the  principle.  The  people  have  not  in 
express  terms  conferred  upon  Congress  the 
power  to  annul  contracts,  nor  have  they  used 
any  words  which  point  directly  to  such  a  re- 
sult. The  authority  of  Congress  to  do  the 
wrong  must  be  made  out,  if  at  all,  by  the 
"general  words"  in  which  the  power  is  ex- 

HILL  5. 


1843 


SACKBTT  v.  ANDROSS. 


pressed  ;  and  I  hold,  with  Blackstone,  that 
"  the  judges  are  in  decency  to  conclude  that 
this  consequence  was  not  foreseen "  by  the 
Convention  or  the  people  ;  and,  therefore,  the 
annulling  of  contracts  is  not  within  the  power. 
The  case  put  by  Blackstone  is  a  stronger  one 
than  this.  The  power  was  to  try  all  causes 
arising  in  a  particular  district.  There  could  be 
no  question  but  that  the  man's  own  cause  was 
within  the  words  of  the  grant.  But  here  it  is 
difficult  to  see  how  the  case  can  possibly  be 
brought  within  the  words.  What  has  the 
power  to  make  laws,  that  is,  rules  of  future 
conduct,  on  the  subject  of  insolvency,  to  do 
with  the  plaintiff's  debt,  which  was  due  him 
before  the  law  was  passed  ?  But  waiving  that 
consideration  for  the  present,  it  is  still  a 
stronger  case  than  the  one  put  by  Blackstone 
for  restricting  the  operation  of  the  general 
words  in  which  the  power  is  expressed.  Al- 
though "  it  is  unreasonable  that  a  man  should 
determine  his  own  quarrel,"  it  is  still  quite 
possible  that  the  love  of  justice,  or  the  influ- 
ence of  public  opinion,  may  lead  him  to  a  cor- 
rect result.  But  this  Act  of  Congress  secures 
nothing  to  the  creditor.  It  blots  out  the  debt  at 
once,  and  without  even  the  forms  of  a  trial. 
That  is  a  most  "  unreasonable  "  result,  which 
can  only  be  reached  by  extending  the  power 
beyond  its  just  limits. 

364*]  *The  authorities  which  were  men- 
tioned on  another  branch  of  the  case — the  con- 
struction of  the  Bankrupt  Act— are  directly  in 
point,  and  go  fully  to  support  the  same  doc- 
trine. I  need  not  repeat  the  reference.  And 
without  multiplying  authorities  in  support  of 
a  principle  which  is  so  obviously  just  and  rea- 
sonable, I  will  content  myself  with  mention- 
ing one  or  two  other  cases  by  way  of  illustra- 
tion. Blackstone  tells  us  that  "  The  Bolognian 
law,  mentioned  by  Puffendorf ,  which  enacted 
'  that  whoever  drew  blood  in  the  streets  should 
be  punished  with  the  utmost  severity,'  was 
held  after  long  debate  not  to  extend  to  the  sur- 
geon who  opened  the  vein  of  a  person  that  fell 
down  in  the  street  with  a  fit."  1  Com.,  60. 
Puffendorf  says  •  "  It  bad  like  to  have  gone 
hard  with  him  [the  barber  or  surgeon],  be- 
cause it  was  added  in  the  statute,  that  the 
words  should  be  taken  precisely,  without  any 
interpretation."  Puff.,  B.  V.,  ch.  12.  sec.  8. 
Now  that  was  a  case  coming  plainly  within 
the  words  of  the  statute,  and,  what  is  very  re- 
markable, the  right  of  interpretation  was  ex- 
pressly taken  away;  and  yet  the  judges  did  not 
condemn  the  worthy  surgeon.  They  could  not 
bring  themselves  to  the  conclusion  that  the 
law-makers  foresaw  and  intended  so  unjust  a 
consequence  as  that  of  punishing  a  man  who 
had  opened  a  vein  to  save  life.  I  will  only 
add  the  reasoning  of  Mr.  J.  Story,  when  deliv- 
ering the  opinion  of  the  court  in  Wilkinson  v. 
Leland,  2  Pet.,  627,  657.  After  mentioning 
that  the  power  to  make  laws  had  been  granted 
in  the  most  ample  manner  by  the  Rhode  Isl- 
and charter,  he  says,  "  that  government  can 
scarcely  be  deemed  to  be  free,  where  the  rights 
of  property  are  left  solely  dependent  upon  the 
will  of  a  legislative  body,  without  any  re- 
straint. The  fundamental  maxims  of  a  free 
government  seem  to  require,  that  the  rights  of 
personal  liberty  and  private  property  should 
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be  held  sacred.  At  least  no  court  of  justice 
in  this  country  would  be  warranted  in  assum- 
ing that  the  power  to  violate  and  disregard 
them — a  power  so  repugnant  to  the  common 
principles  of  justice  and  civil  liberty — lurked 
under  any  general  grant  of  legislative  author- 
ity, or  ought  to  be  implied  from  any  general 
expressions  of  the  *will  of  the  people.  [*365 
The  people  ought  not  to  be  presumed  to  part 
with  rights  so  vital  to  their  security  and  well 
being,  without  very  strong  and  direct  expres- 
sions of  such  an  intention."  He  adds :  "We 
know  of  no  case,  in  which  a  legislative  Act  to 
transfer  the  property  of  A  to  B  without  his 
consent,  has  ever  been  held  a  constitutional  ex- 
ercise of  legislative  power  in  any  State  in  the 
Union.  On  the  contrary,  it  has  been  constant- 
ly resisted  as  inconsistent  with  just  principles, 
by  every  tribunal  in  which  it  has  been  at- 
tempted to  be  enforced.  We  are  not  prepared, 
therefore,  to  admit,  that  the  people  of  Rhode 
Island  have  ever  delegated  to  their  Legislature 
the  power  to  devest  the  vested  rights  of  prop- 
erty, and  transfer  them  without  the  assent  of 
the  parties."  Now  here,  no  special  power  to 
annul  contracts  can  be  found  in  the  Constitu- 
tion ;  but  it  is  said  that  such  a  power  may  be 
found  "  lurking  under  a  general  grant  of  leg- 
islative authority"  over  "the  subject  of  bank- 
ruptcies"— or  insolvency,  as  has  been  granted 
for  the  purposes  of  the  argument.  But  I  deny 
that  this  general  grant  can  be  rightfully  pushed 
to  such  an  extreme  as  to  include  contracts 
which  were  made  before  the  passing  of  the  law. 
Such  a  consequence  was  never  intended  by  the 
Convention,  the  States,  or  the  people.  It  is  an 
unreasonable  and  strained  construction  of  the 
power,  and  ought  not  to  prevail.  It  is,  un- 
doubtedly, much  more  common  to  magnify 
powers  which  have  been  conferred  upon  the 
government, than  those  which  have  been  grant- 
ed to  individuals.  But  I  am  not  aware  of  any 
principle  upon  which  a  distinction  can  be 
maintained.  Constitutional  governments,  as 
well  as  individual  agents,  act  under  a  compact 
between  themselves  and  their  principals  ;  and 
I  see  no  reason  why  their  charters  should  not 
in  both  cases  be  subjected  to  the  same  rules  of 
construction. 

Let  us  now  apply  the  principle  asserted  by 
this  law  to  other  subjects  of  legislation.  Con- 
gress has  power  to  lay  and  collect  taxes,  duties, 
imposts  and  excise;  to  regulate  commerce,  and 
to  declare  war.  Can  Congress  lay  a  new  duty 
on  the  goods  which  the  merchant  "imported  the 
year  before  ;  or  can  anyone  be  taxed  on  ac- 
count of  the  property  which  he  once  owned, 
but  had  sold  *before  the  law  was  passed  ?[*36O 
After  the  merchant's  ship  has  sailed  with  prop- 
er papers,  can  Congress  subject  him  to  a  pen- 
alty or  forfeiture  because  some  other  document 
was  not  procured?  After  our  people  have  had 
intercourse  with  those  of  another  nation,  in 
time  of  peace,  can  Congress  give  a  retrospect 
to  a  declaration  of  war,  and  thus  render  that 
intercourse  illegal?  I  presume  no  one  will  say 
that  any  of  these  things  can  be  done.  And  yet 
in  each  of  the  supposed  cases  the  power  of  Con- 
gress over  the  subject  is  given  in  as  broad 
terms,  to  say  the  least,  as  the  power  over  bank- 
ruptcies ;  and  no  qualification  has,  in  terms, 
been  annexed  to  it.  Still  the  power  has  a  lim- 
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it,  resulting  either  from  the  nature  of  our  in- 
stitutions, or  the  rule  of  construction  which 
has  been  mentioned.  The  general  words  in 
which  the  power  is  expressed  should  not  be 
carried  out  into  remote  and  unjust  results 
which  could  not  have  been  in  the  minds,  or 
within  the  intention  of  the  parties  to  the  com- 
pact. I  will  put  another  case.  Under  the 
power  to  regulate  commerce,  Congress  may, 
perhaps,  forbid  the  making  of  contracts  of  a 
particular  kind  connected  with  trade.  But 
after  a  contract  has  been  made,  which  was  law- 
ful at  the  time,  will  any  one  pretend  that  Con- 
gress can  declare  it  void  ?  I  presume  not. 

If  then  it  be  conceded,  as  has  been  thus  far 
assumed,  that  the  authority  to  annul  contracts 
may  possibly  be  deduced  from  the  bankrupt 
power,  I  hold  that  upon  well  established  prin- 
ciples— such  as  have  been  and  must  be  ac- 
knowledged in  every  enlightened  community 
— the  power  should  not  be  so  construed  as  to 
touch  this  debt.  It  is  against  reason  and  jus- 
tice. But  the  authority  to  annul  contracts, 
whether  made  prior  or  subsequent  to  the  pass- 
ing of  the  law,  can  only  be  deduced  from  the 
bankrupt  power  by  supposing  that  the  Con- 
vention had  in  view  the  English  bankrupt  sys- 
tem. Under  that,  the  debt  is  discharged.  But 
the  advocates  for  this  law  are  compelled  to  re- 
ject that  system,  because  it  will  not  answer 
their  purpose.  It  is  confined  to  traders,  and 
is  a  compulsory  remedy  in  the  hands  of  the 
creditor;  and  besides,  the  debtor  caunot  be  dis- 
charged without  the  consent  of  his  creditors  as 
367*]  a  class.  Let  us  lay  the  English  bank- 
rupt laws  out  of  the  qase,  and  how  will  the 
question  then  stand?  Congress  may  legislate 
"  on  the  subject  of  bankruptcies;"  or  insolv- 
ency, as  the  advocates  for  this  law  would  have 
the  Constitution  read.  Under  this  power, 
laws  may  be  passed  to  deter  men  from  con- 
tracting debts  which  they  either  want  the  abil- 
ity or  the  will  to  pay.  The  insolvent  debtor 
may  be  punished.  His  goods,  and  even  his 
body  may  be  seized  for  the  purpose  of  com- 
pelling him  to  discharge  his  legal  obligations. 
But  where  is  the  authority  for  punishing  the 
•creditor?  He  is  not  the  insolvent,  and  the 
power  says  nothing  about  him.  If  we  do  not 
consider  the  Constitution  as  referring  to  the 
English  bankrupt  system,  it  is  impossible  to 
maintain  that  the  annulling  of  the  debt  comes 
within  the  scope  of  the  power.  If  it  be  said 
that  both  debtor  and  creditor  are  included  in 
the  term  "  insolvency,"  then  I  answer,  that 
in  the  same  sense  both  the  thief  and  the  man 
whose  goods  may  be  stolen  are  included  in  the 
term  "larceny;"  and  yet  who  would  think 
that  a  power  to  punish  larceny  would  authorize 
Congress  to  punish  the  unfortunate  man  who 
had  lost  his  goods.  I  repeat,  therefore,  that 
unless  we  take  the  term  "  bankruptcies"  as  it 
had  been  used  and  understood  prior  to  the 
adoption  of  the  Constitution,  there  is  no  col 
or  of  authority  for  blotting  out  the  debt;  and 
if  we  take  the  term  as  it  had  been  used  and 
understood  before  the  Constitution  was  framed, 
the  voluntary  branch  of  this  law  cannot  be 
supported  for  the  reasons  which  have  been  as- 
signed on  another  branch  of  the  case. 

There  is  still  another  view  of  this  question 
•which  is  very  satisfactory  to  my  mind.    Con- 
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gress  has  no  judicial  power  over  the  subject  of 
insolvency.  The  power  is  "to  establish  uni- 
form laws"  on  that  subject.  A  law  is  a  rule  of 
action.  It  looks  to  the  future.  It  prescribes 
the  rule  of  right  and  of  duty  for  the  time  to 
come.  But  Congress  has  attempted  the  exer- 
cise of  judicial  powers.  It  has  legislated  back- 
ward instead  of  forward,  and  thus  passed  judg- 
ment upon  existing  obligations.  It  has  not 
declared  what  shall  be  the  force  of  contracts 
thereafter  to  be  made,  or  when,  or  under  what 
circumstances  the  obligation  of  such  contracts 
*shall  cease.  If  that  had  been  done,  [*368 
men  would  then  have  known  how  to  govern 
themselves  when  asked  to  part  with  their  money 
or  property  upon  credit.  But  Congress  has  said 
that  contracts  already  made  shall  be  blotted 
out.  This  is  nothing  less  than  a  judgment  of 
forfeiture  against  creditors.  It  is  a  sentence, 
confiscating  their  property  for  the  benefit  of 
the  debtor.  It  is  a  downright  misnomer  to  call 
it  a  law.  When  Congress  says  that  debts  there- 
after to  be  contracted  may  in  a  certain  event  be 
discharged  without  payment,  it  speaks  the  lan- 
guage of  legislation.  But  when  it  undertakes 
to  nullify  a  contract  already  in  existence,  it  as- 
sumes an  office  which  does  not  belong  to  it.  It 
mounts  the  judgment  seat  and, like  other  usurp- 
ers, condemns  men  who  are  without  fault.  No 
transgression  is  laid  to  the  plaintiff's  charge, 
and  if  Congress  can  condemn  him  to  the  loss 
of  his  debt.it  can  seize  his  goods  of  equal  value, 
and  give  them  to  the  defendant.  There  is  no 
difference  in  principle  between  the  two  cases. 
Such  things  cannot  be  rightfully  done.  Our 
frame  of  government  was  settled  by  enlight- 
ened, honest,  industrious  and  frugal  men, who 
held  sacred  the  obligation  of  contracts.  I  doubt 
not  that  they  could  sympathize  as  warmly  with 
unfortunate  debtors  as  the  men  of  the  present 
day.  But  they  rightly  judged  that  it  was  for 
the  creditor — not  the  government — to  decide 
for  himself  when  he  would  be  generous  and 
forgive  the  debt.  They  did  not  undertake  to 
regulate  men's  charities;  but  if  they  had,  they 
would  as  soon  have  confiscated  a  chose  in  pos- 
session, as  one  in  action.  In  my  humble  judg- 
ment the  Constitution  gives  no  color  for  the 
argument  that  Congress  may  make  retroactive 
laws  against  creditors. 

I  have  spoken  plainly  of  this  law, not  because 
it  gave  me  any  pleasure  to  do  so,  but  because 
I  thought  the  occasion  called  for  it.  The  law 
is  based  upon  false  and  dangerous  principles. 
Congress  has  undertaken  to  legislate  for  the 
past,  as  well  as  the  future;  and  instead  of  leav- 
ing men  to  bear  the  consequences  of  their  own 
follies  and  misfortunes,  an  attempt  has  been 
made  to  transfer  their  burdens  to  the  shoulders 
of  other  men.  The  law  benefits  one  class  of  cit- 
izens at  the  expense  of  another,  and  it  cannot 
be  carried  into  execution  without  producing 
that  unjust  *result.  It  is  a  measure  of  [*369 
the  same  general  character  with  the  "stop 
laws  "  of  some  of  the  States,  and  the  various 
other  devices  which  have  been  resorted  to  for 
the  purpose  of  enabling  men  to  throw  off  their 
legal  obligations.  Such  measures  are  calcu- 
lated to  overthrow  credit,  corrupt  the  morals 
of  the  people,  and  destroy  all  confidence  in  the 
justice  of  the  government.  My  opinion  of  the 
character  of  such  enactments  was  briefly  ex- 
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pressed  in  Stone  v.  Green,  3  Hill.  469,  and  it 
remains  unchanged.  But  great  as  are  the  mis- 
chiefs which  have  already  resulted  from  such 
laws,  they  are  not  comparable  with  the  conse- 
quences which  may  follow,  should  the  Bank- 
rupt Law  be  upheld  as  a  constitutional  exercise 
of  power.  That  mode  of  interpreting  the  Con- 
stitution which  will  support  the  law  can  fall 
little  short  of  asserting  the  principle,  that  the 
Federal  Government  may  do  anything  which 
is  not  expressly  forbidden.  There  is  aconstant 
tendency  in  the  Legislative  Department  to  en- 
large the  boundaries  of  its  authority  ;  and  if 
the  judiciary  shall  from  any  cause  fail  to  dis- 
charge its  office  of  upholding  and  defending 
the  fundamental  law  against  these  and  all  oth- 
er encroachments,  the  patriot  will  have  much 
cause  to  apprehend  that  the  experiment  of  free 
institutions  will  ultimately  prove  a  failure. 
Although  I  am  no  alarmist,  I  am  among  the 
number  of  those  who  believe  that  the  Union 
can  gain  nothing,  either  in  usefulness  or  sta- 
bility, by  magnifying  the  powers  of  the  Feder- 
al Governmental  theexpenseof  the  States  and 
the  people.  That  is  not  the  way  in  which  any- 
thing can  be  finally  gained  ;  but  it  is  the  way 
in  which  all  may  be  lost. 

I  desire  not  to  be  understood  as  entertaining 
any  hostility  to  a  proper  bankrupt  system.  On 
the  contrary  I  deem  such  a  system  highly  ex- 
pedient in  a  country  like  this,  where  there  are 
several  independent  governments  in  operation, 
and  where  so  many  of  the  people  are  engaged 
in  trade  and  commerce.  A  bankrupt  law  is 
necessary  to  secure  to  creditors  their  just  rights, 
and  to  afford  adequate  relief  to  those,  who, 
from  the  nature  of  their  pursuits,  are  subject 
to  sudden  and  unforseen  reverses  of  fortune. 
But  those  classes  which  are  not  connected  with 
trade,  neither  need  nor  could  they  endure  a 
37O*]  national  bankrupt  system.  *So  far  as 
they  require  relief  from  the  burden  of  debts, 
there  is  no  reason  for  apprehension,  judging 
from  the  past,  that  they  will  not  obtain  from 
the  State  Legislatures  all  that  can  properly  be 
granted.  And  a  compulsory  bankrupt  law,  the 
only  one  which  I  think  constitutional,  would 
be  more  than  they  could  bear. 

Since  ray  opinion  was  prepared,  I  have  re 
ceived  two  other  opinions  upon  the  same  sub- 
ject; one  by  Judge  Wells  of  the  U.  S.  Court  for 
the  District  of  Missouri,  who  agrees  with  me 
that  the  voluntary  branch  of  the  law  cannot  be 
supported;  2  N.  Y.  Legal  Observer,  185  ;  and 
the  other  by  Mr.  J.  Catron,  who  has  arrived  at 
a  different  conclusion.  1  How.  ,277, n.  Beyond 
the  weight  of  authority  which  the  name  of  the 
learned  judge  last  mentioned  justly  carries  with 
it,  I  nee  nothing  in  his  opinion  which  is  calcu- 
lated to  shake  the  convictions  of  my  judgment. 
After  what  has  already  been  said,  I  shall  only 
notice  one  or  two  things.  The  learned  judge 
has  "purposely  avoided  any  attempt  to  define 
the  mere  word  '  bankruptcy'  ;"  and  has  con- 
tented himself  with  affirming,  that  the  power 
"extends  to  all  cases  where  the  law  causes  to 
be  distributed  the  property  of  the  debtor  among 
his  creditors  ;  this  is  its  least  limit.  It-  great- 
est is  the  discharge  of  the  debtor  from  his  con- 
tracts. And  all  intermediate  legislation,  affect- 
ing substance  and  form,  but  tending  to  further 
the  great  end  of  the  subject — distribution  and 
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discharge — are  in  the  competency  and  discre- 
tion of  Congress."  The  power  is  to  make  laws 
"on  the  subject  of  bankruptcies,"  and  no 
"limit"  of  any  kind  is  mentioned  in  the  Con- 
stitution. How,  then,  can  any  boundary  be  af- 
fixed to  the  power,  except  by  regarding  it  as 
pointing  to  some  bankrupt  system  ?  Clearly 
there  is  none.  The  very  fact  that  the  learned 
judge  has  mentioned  limits,  proves  that  no 
lawyer  can  read  and  reason  upon  the  power 
without  considering  it  as  pointing  to  the  En- 
glish bankrupt  system,  which  provides  for  "dis- 
tribution and  discharge."  If  that  be  so,  then 
what  authority  can  there  be  for  taking  one  or 
two  things  contained  in  that  system,  and  re- 
jecting all  the  rest  ?  Why  go  beyond  traders? 
Why  place  the  power  in  the  hands  *of  [*37  1 
the  debtor,  and  deny  all  remedy  to  the  cred- 
itor ?  Why  discharge  debts  without  the  con- 
sent of  the  creditors  as  a  class  ?  And  why 
nullify  contracts  which  were  made  before  the 
law  was  in  existence  ?  I  will  not  say  that  these 
questions  cannot  be  answered  ;  but  I  will  say 
that  as  yet  no  answer  has  been  given. 

I  have  been  particularly  struck  with  the  dif- 
ficulty which  the  learned  judge  found  in  get- 
ting over  the  objection  that  this  law  violates 
contracts.  Indeed,  I  do  not  perceive  that  he 
has  got  over  it,  unless  it  be  by  a  leap.  But  the 
fault  is  not  his;  it  is  in  the  law.  There  is  no 
legal  highway  across  that  gulf.  He  says  "the 
great  object  of  giving  the  bankrupt  power  to 
Congress  was  to  deprive  the  States  of  the  dan- 
gerous power  to  abolish  debts."  With  great 
submission,  I  think  otherwise.  That  end  was 
fully  accomplished  by  another  clause  of  the 
Constitution,  which  directly  prohibits  the 
States  from  passing  any  law  "impairing  the  ob- 
ligation of  contracts."  The  mere  existence  of 
the  bankrupt  power  has  not  even  touched  the 
jurisdiction  of  the  State  Legislatures. 

But  I  will  not  pursue  the  subject.  It  is  easy 
to  affirm  that  this  law  is  warranted  by  the  bank- 
rupt power.  But  anyone  who  attempts  to  as- 
sign the  reasons  for  such  an  opinion,  will,  I 
think,  find  that  he  has  entered  upon  a  most  dif- 
ficult task. 

My  conclusion  is,  that  the  voluntary  branch 
of  the  Bankrupt  Law  is  unconstitutional^ or  the 
following  reasons  : 

1.  It  is  not  confined  to  traders,  but  extends 
to  all  classes  of  debtors. 

2.  It  places  the  whole  power  in  the  hands  of 
the  debtor,  without  giving  any  means  of  coer- 
cion to  the  creditor. 

3.  It  discharges  the  debt  without  the  consent 
of  the  creditor  in  any  form,  and  so  violates  the 
obligation  of  the  contract. 

4.  If  it  retroacts  so  as  to  discharge  debts 
contracted  before  its  passage,  then  it  not  only 
violates  contracts,  but  it  goes  entirely  beyond 
the  scope  of  the  bankrupt  power.     It  is  not  a 
law,  but  a  sentence  or  judgment  against  cred- 
itors, and  Congress  has  no  judicial  power  over 
the  subject. 

*For  these  reasons,  I  am  of  opinion  [*372 
that  the  second  plea  is  bad  in  substance  as  well 
as  form.  But  I  find  that  my  brother  Cowen 
has  arrived  at  a  different  conclusion  in  Kunder 
v.  Kohaiu,  ante,  p.  817  ;  and  the  Chief  Justice 
agrees  with  him  in  opinion.  The  plaintiff  is, 
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therefore,  only  entitled  to  judgment  on  account 
of  such  defects  in  the  plea  as  may  be  cured  by 
amendments. 
Judgment  for  the  plaintiff. 

Same  case— 3  Leg.  Obs.,  11. 

Pleading  generally— Averment  nf  facts  giving  juris- 
diction. Cited  in-6  Hill,  314  ;  4  N.  Y.,  380  ;  5  N.  Y., 
118 ;  1  E.  D.  8.,  582;  41  Am.  Dec.,  750. 

Bankrupt  discharge^- Pleading— Showing  jurindic- 
tional  facts.  Explained— 15  Mo.,  143 ;  55  Am.  Dec., 
135,136. 
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Cited  in— 3  Barb.  Ch..  348 ;  2  Sandf .  Ch..  317 ;  1 N 
Y.,  507  ;  12  N.  Y.,  578 ;  59  How.  Pr.,  94 ;  7  Leg.  Obe.,8; 
9  Bk.  Regr.,  53 :  38  N.  J.  L.,  199. 

Voluntary  branch  of  bankrupt  law— Validity  of 
Cited  in-1  Denio,  131  :  4  N.  Y..  283;  3  Barb.,  431 :  39 
Barb.,  471:  25  How.  Pr.,  50;  43  Conn.,  300;  21  Am. 
Hep.,  662 ;  54  Ala.,  386 ;  25  Am.  Rep.,  715. 

Legislature— Power  of  to  modify  contracts.  Cited 
In-13  N.  Y.,  306;  39  Barb.,  471 ;  25  How.  Pr.,  50. 

Statute— Construed  prospectively.  Cited  in— 15  N. 
Y.,  152 ;  6  Barb.,  328 ;  12  Barb.,  587 ;  55  How.  Pr.,  115 ; 
12  Leg.  Obs.,  63. 

Also  cited  in— 2  Curt.,  161. 
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CASE  ARGUED  AND  DETERMINED 

IN  THE 

Court  for  the  Correction  of  Errors 

OF  THE 

STATE   OF  NEW  TOEK 
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373*]  *LABRON  &  IVES  v.  WORAM. 

Leave  to  Discontinue  Action  without  Costs. 

Where  a  defendant  in  error,  against  whom  the 
plaintiffs  brought  a  suit  in  the  court  below  to  re- 
cover an  alleged  debt  arising  upon  contract,  was 
discharged  as  a  bankrupt  during  the  pendency  of 
the  writ  of  error,  the  court  gave  the  plaintiffs  leave 
to  discontinue  without  costs. 

MOTION  for  leave  to  discontinue  without 
costs.     After  judgment  rendered  in  the 
Supreme  Court  against  the  plaintiffs,  see,  1 
Hill, 91,  et  seq.,they  brought  error  to  this  court; 
and  now, 

Mr.  A.Thompson,  for  the  plaintiffs, moved 
for  leave  to  discontinue  the  writ  of  error  with- 
out costs,  on  an  affidavit  stating  that,  since  the 
filing  of  the  joinder  in  error,  the  defendant, 
Woram,  had  been  discharged  as  a  bankrupt. 
He  cited  and  commented  on  Hart  v.  Storey,  1 
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Johns. ,143;  Case  v.  BeUenap,  5  Cow.,422;  Hon- 
eywell v.  Burns,  8  Id.,  121. 

Mr.  J.  W.  Gerard,  contra,  said  the  doc- 
trine of  the  cases  cited  was  inapplicable  to  pro- 
ceedings upon  writ  of  error,  and  that  no  prec- 
edent could  be  found  for  this  motion. 

*The  Chancellor  observed  that,  in  [*374 
his  opinion,  the  case  came  within  the  princi- 
ple of  the  rule  allowing  a  plaintiff  to  discontin- 
ue without  costs  on  showing  that  the  defend- 
ant has  been  discharged  as  a  bankrupt  or  in- 
solvent after  suit  brought.  Here,  if  the  plaint- 
iffs succeed,  they  will  be  unable  to  collect  any- 
thing; and  the  motion  should,  therefore,  be 
granted. 

All  the  members  of  the  Court  who  heard  the 
argument  being  of  the  same  opinion, 

Motion  granted. 

8.  C.-l  Hill,  91. 

Cited  in— 45  Super.,  514. 
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375*]        *BUTLER  t>.  BATES. 

Practice  —  Referees — Costs  as  a   Condition  to 
Granting  an  Adjournment. 

Though  referees  impose  costs  as  the  condition  pf 
granting  an  adjournment  to  a  party,  and  he  refuse 
to  pay,  the  court  will  not  award  a  precept  against 
him,  nor  compel  payment  on  motion. 

The  only  remedy  of  the  opposite  party  in  such 
case,  is  to  proceed  at  once  to  a  hearing.  Semble. 

The  referees  may  require  the  party  applying  for 
the  adjournment  to  stipulate  in  writing  that,  in  de- 
fault of  payment,  the  collection  of  the  costs  may 
be  enforced  by  a  rule  in  the  cause.  Per  Cowen,  J. 

Citations— 6  Cow..  54  :  2  R.  S.,  305,  306,  sec.  44,  2d 
ed.;  12  Wend.,  199 ;  18  Wend.,  509. 

THE  cause  was  referred  to  a  sole  referee, 
who,  on  motion  of  the  defendant,  put  off 
the  hearing  upon  payment  of  costs,  which, 
though  taxed  and  demanded  of  the  defendant, 
were  not  paid.  A  motion  was  now  made  in 
behalf  of  the  plaintiff  for  a  precept  against  the 
defendant,  or  for  a  rule  that  he  pay  the  costs 
of  the  plaintiff's  preparation  for  a  hearing. 

Mr.  W.  McCall,  for  plaintiff. 

Mr.  W.  Hunt,  for  defendant. 

By  the  Court,  Cowen,  J.  In  Johnson  v.  Oay, 
6  Cow.,  54,  this  court  held  that,  if  referees 
376*]  could  adjourn  upon  the  terms  *of  the 
party  paying  costs,  yet  any  order  or  direction 
made  by  them  would  afford  no  ground  for  com- 
pelling the  payment  by  attachment.  Since 
that  decision  the  2  R.  S.,  305,  306,  3d  ed.,  sec. 
44,  gives  referees  a  qualified  power  to  adjourn, 
which  Sicklesv.  Fort,  12  Wend.,  199,  holdsmay 
be  on  payment  of  costs,  or,  as  there  expressed, 
"they  may  impose  such  terms  as  are  usually 
imposed  by  courts  upon  putting  off  trials." 
This  case,  however,  does  not  hold  that  the 
terms  will  be  enforced  by  motion,  as  they  may 
on  putting  off  a  trial  at  the  circuit;  nor  does 
VanRensselaer  v.  Fay,  18  Wend.,  509.  There- 
suit  of  the  cases  is,  that  the  terms  can  operate 
as  a  mere  condition,  which,  if  not  complied 
with,  entitles  the  party  opposing  the  adjourn- 
ment to  proceed  at  once  to  a  hearing.  This 
seems  to  be  his  only  remedy.  The  referee  may, 
doubtless,  before  allowing  an  adjournment,  re- 
quire the  party  applying  to  stipulate  in  writ- 
ing that,  if  the  costs  be  not  paid,  the  collection 
may  be  enforced  by  a  rule  in  the  cause. 

Motion  denied. 

Cited  in— 1  Denio,  631. 


DOE  t>.  ROE. 

Though,  after  the  award  of  a  feigned  issue  from 
chancery,  the  plaintiff  fail  to  proceed  to  trial  at  the 
circuit  pursuant  to  notice  given  by  him  for  that 
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purpose,  this  court  will  not  entertain  a  motion  to 
compel  payment  of  the  costs  of  the  circuit,  but  will 
leave  the  defendant  to  his  remedy  in  chanoery. 
Citation— 2  P.  Wms.,F68. 

"PEIGNED  issue  from  chancery,  to  try  the 
J-  question  of  adultery  charged  by  a  husband 
against  his  wife.  The  husband  noticed  the 
cause  for  the  Albany  Circuit,  but  did  not 
bring  it  to  trial;  and  a  motion  was  now  made 
for  a  rule  that  he  pay  the  costs  of  the  circuit. 
The  cause  was  not  noticed  for  trial  by  the 
wife. 

Mr.  C.  H.  Bramhall,  for  the  motion. 

Mr.  R.  W.  Peckham,  contra. 

*By  the  Court,  Cowen,,/.  Accord-  [*377 
ing  to  a  case  in  2  P.  Wms.,  68,  this  question  is 
cognizable  in  the  Court  of  Chancery.  It  is  said 
in  that  case,  that  if  the  plaintiff  in  the  feigned 
issue  give  notice  of  trial,  and  do  not  counter- 
mand it  in  time,  the  Court  of  Chancery  will 
give  costs  upon  motion,  and  not  put  the  party 
to  move  in  a  court  of  law.  The  remark  cer- 
tainly implies  that  we  may  also  give  the  relief. 
We  think,  however,  it  belongs  more  properly 
to  chancery. 

Motion  denied. 

Cited  in-3  How.  Pr.,  211. 


J.  &  B.  KNOWER  v.  BARNARD  ET  AL. 
STRONG  v.  THE  SAME. 

Levy  under  Fi.  Fa. — Interference  of  Creditor — 
Subsequent  Fi.  Fa. — Dormancy  of  the  First — 
Practice. 

A  sheriff  having  levied  upon  goods  in  virtue  of  &ft. 
fa.  in  favor  of  K.  and  left  them  in  the  possession  of 
the  debtor,  was  directed  by  K.  to  delay  proceedings 
until  further  notice.  Some  two  months  afterwards, 
a  n.  fa.  in  favor  of  one  S.  against  the  same  debtor 
was  delivered  to  the  sheriff ;  and  he,  on  the  same 
day,  called  upon  K.  and  his  attorney,  who  counter- 
manded the  previous  order  for  delay  and  directed 
the  sale  to  take  place.  Held,  that  theft,  fa.  in  favor 
of  K.  was  dormant  as  against  S.,  notwithstanding 
the  former,  when  he  directed  the  sheriff  to  sell,  had 
no  knowledge  of  S.'s  judgment,  there  being  no  evi- 
dence that  his  attorney  was  also  ignorant. 

Held  further,  that  inasmuch  as  the  acts  relied  on 
to  show  K.'s  execution  dormant  were  those  of  K. 
himself,  and  not  of  the  sheriff,  the  case  was  one 
where  the  court  ought  to  interfere  in  behalf  of  8. 
upon  motion,  and  not  turn  him  over  to  an  action. 

Otherwise,  where  the  misconduct  in  reference  to 
the  first  execution  is  charged  against  the  sheriff, 
no  actual  interference  of  the  creditor  appearing. 
Semble. 

Citations-17  Johns.,  274;  2  Hill,  384;  2  Dowl.  Pr. 
Cas.,  574 ;  11  Johns.,  110. 

THE  plaintiffs  in  the  first  entitled  cause  re- 
sided in  Albany,  and  May  26,  1842,  they 
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caused  a  fi.  fa.  to  be  issued  and  delivered  to 
the  sheriff  of  Washington  Co.,  where  the  de- 
fendants resided,  with  an  indorsement  thereon 
directing  the  collection  of  $228.53.  On  this  fi. 
fa.  the  sheriff  levied  upon  a  quantity  of  per- 
sonal property,  leaving  it  in  the  possession  of 
the  defendant,  and  afterwards,  June  17, 
1842,  received  a  letter  from  the  plaintiffs'  at- 
torney as  follows:  "You  are  hereby  directed 
378*]  *not  to  levy  on  the  execution,  etc.  un- 
til further  notice  from  us."  August  18  follow- 
ing, &fi.fa.  in  the  second  cause  was  delivered 
to  the  same  sheriff,  indorsed  with  directions  to 
levy  and  collect  $817.75.  The  sheriff  being  in 
Albany  on  that  day,  called  upon  the  plaintiffs 
in  company  with  one  of  their  attorneys,  and 
they  then  directed  the  sheriff  to  proceed  and 
sell. 

It  was  stated  in  the  affidavit  of  J.  Knower 
that  the  defendants  were  indebted  to  him  and 
his  co-plaintiff  on  demands  not  included  in  the 
judgment;  that  they  agreed  to  delay  the  sale  on 
their  execution  in  consideration  of  the  defend- 
ants' promise  to  pay  those  demands  by  install- 
ments; and  that,  in  consequence  of  the  non- 
fulfillment of  such  promise,  the  sheriff  was 
directed  to  proceed.  These  statements  and 
others  were  made  in  answer  to  an  allegation  in 
Strong's  affidavit  expressing  the  belief  that, 
under  the  agreement  to  pay  the  debt  not  in- 
cluded in  the  judgment,  the  Knowers  had  re- 
ceived nearly  or  quite  sufficient  to  satisfy  their 
execution  if  applied  thereon.  J.  Knower  fur- 
ther deposed  that  he  was  induced  to  agree  to 
the  delay  by  the  representations  of  the  defend- 
ants that  they  were  solvent;  that  he  learned 
the  contrary  from  the  sheriff  at  the  interview 
August  18;  and  that  he  thereupon  counter- 
manded the  direction  to  delay  the  sale  which 
had  been  previously  given.  He  also  stated  that 
the  judgment  was  due  and  unpaid;  and  it  ap- 
peared by  the  affidavits  of  each  of  the  Know- 
ers, that  neither  of  them  knew  of  Strong's 
judgment  at  the  time  the  sheriff  was  directed 
to  proceed  with  the  sale.  The  attorney  who 
called  upon  the  Knowers  in  company  with  the 
sheriff,  deposed  that  he  went  for  the  purpose 
of  consulting  with  his  clients  and  receiving 
their  directions  in  respect  to  the  execution; 
but  did  not  deny  that  he  knew  of  the  execu- 
tion in  favor  of  Strong  at  that  time. 

All  the  defendants  personal  property  was 
sold  by  the  sheriff  in  October,  1842,  and 
brought  between  $600  and  $700.  The  excess 
beyond  the  amount  of  the./?,  fa.  in  favor  of 
the  Knowers  was  paid  over  to  Strong,  the  res- 
idue being  retained  by  the  sheriff  subject  to  the 
direction  of  the  court. 

379*]  *Mr.  I.  Harris,  for  Strong,  moved 
for  a  rule  directing  the  sheriff  to  apply  the 
amount  remaining  in  his  bands  upon  the  exe- 
cution in  favor  of  Strong,  on  the  ground  that 
the  fi.fa.  in  favor  of  the  Knowers  had  lost  its 
preference  by  reason  of  fraudulent  delay.  He 
cited  KimbaU  v.  Munger,  2  Hill,  864;  Storm  v. 
Woods,  11  Johns.,  110;  Kellogg  v.  Griffin,  17 
Id.,  274;  Benjamin  v.  Smith,  4  Wend.,  882; 
Grab.  Pr.,  888,  2d  ed. ;  Russell  v.  Gibbs.HCow., 
M, 

Mr.  H.  H.  Martin,  contra,  said  the  cases 
cited  were  of  second  executions  which  came  to 
the  sheriff's  hands  before  the  orders  to  delay 
on  the  first  had  expired  or  were  countermanded. 
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By  the  Court,  Cowen,  J.  The  Knowers 
deny  knowledge  of  Strong's  execution  ;  but 
that  they  or  their  attorneys  had  not  informa- 
tion or  belief  that  it  was  in  the  sheriff's  hands,  or 
soon  to  be  there,  is  scarcely  compatible  with 
the  fact  that  the  day  selected  by  them  to  order 
their  execution  forward  was  the  very  same  day 
that  the  second  execution  was  received  by  the 
sheriff.  The  question,  then,  is,  whether  a  cred- 
itor may,  after  seizure,  stay  his  execution  un- 
der an  arrangement  with  his  debtor,  till  he 
finds  another  issued  or  on  the  point  of  issuing; 
and  still  save  himself  by  directing  the  sheriff 
to  proceed.  The  answer  is  by  no  means  full 
and  particular  as  to  the  nature  of  the  agree- 
ment under  which  the  delay  took  place;  and 
far  from  being  so  as  to  the  amount  obtained 
from  the  defendants  by  way  of  installment  un- 
der pretense  of  the  demands  not  in  judgment, 
of  which  also  a  very  lame  account,  or  rather 
no  account  at  all  is  given.  There  is  scarcely 
anything,  therefore,  to  take  from  the  execu- 
tion the  character  of  having  been  used  not 
merely  for  the  direct  purpose  of  collecting  the 
debt  indorsed  upon  it,  as  it  should  have  been, 
but  over  and  above,  for  management  of  the  de- 
fendants' means  inconsistent  with  the  rights  of 
other  execution  creditors. 

Independently  of  such  considerations,  I  can- 
not distinguish  the  case  in  principle  from  those 
cited  on  the  argument.  I  collect  from  the  let- 
ter of  the  attorneys  and  other  circumstances, 
that  *the  sheriff  had  instructions  not  [*38O 
to  sell  on  the  Knower  execution  till  directed 
by  the  plaintiffs;  and  there  is  no  doubt,  on  the 
language  and  conduct  of  the  parties,  that  the 
intent  was  to  delay  the  sheriff  until,  by  subse- 
quent executions,  the  loss  of  the  first  should 
be  brought  into  danger.  This,  then,  is  the 
case  of  Kellogg  v.  Griffin,  17  Johns.,  274.  Not 
literally;  for  there  the  sheriff  was  directed  to 
guard  against  junior  executions.  Here,  the 
plaintiffs  chose  to  do  it  in  person;  but  the  ef- 
fect is  the  same. 

A  more  doubtfnl  question  may  suggest  it- 
self on  the  expediency  of  interfering  summari- 
ly. This  was  done  in  the  late  case  of  KimbaU 
v.  Hunger,  2  Hill,  364,  though  I  perceive  on 
further  examination  than  I  bestowed  upon  that 
case,  that  Patteson,  J. ,  in  Barber  v.  Mitchell, 
2  Dowl.  Pr.  Gas.,  574,  thought  the  better  way 
was  to  have  a  somewhat  similar  question  de- 
cided by  an  action  against  the  sheriff.  There, 
however,  the  plaintiff  in  the  first  execution 
had  not  interfered  with  it  at  all;  and  the  im- 

Sutation  of  fraud  was  leveled  against  the  sher- 
T  and  defendant.  At  least  this  was  the  main 
ground  of  the  motion.  In  a  case  of  doubt,  a 
trial  of  some  kind  would  be  the  better  course; 
perhaps  the  only  proper  one.  But  it  is  difficult 
to  see  any  reason  for  the  creditor  in  the  prior 
execution  claiming  this,  where  the  motion  rests 
upon  his  own  interference.  It  gives  him  the 
additional  advantage  of  contradicting  or  ex- 
plaining the  movers  case  by  his  own  affidavit. 
The  sheriff  being  indifferent  will  withhold 
nothing;  or,  if  material  evidence  will  probably 
be  cut  off,  the  fact  can  be  shown.  In  Barber 
v.  Mitchell,  which  was  in  the  practice  court 
before  Patteson,  J.,  he  said:  "The  circum- 
stances are  such  that  I  think  the  party  has  a 
right  to  have  the  question  tried,  if  he  thinks 
fit."  Again;  "The  case  here  is  not  so  clearly 
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fraudulent  on  his  [the  sheriff's]  part,  as  to  au- 
thorize me  in  interfering."  In  Kimball  v. 
Hunger,  which  proceeded  on  the  plaintiff's  de- 
lay, the  case  coming  fully  up  to  those  which 
bad  pronounced  such  delay  constructively 
fraudulent,  we  did  interfere  without  waiting 
for  a  trial.  The  summary  course,  when  war- 
ranted by  the  facts,  also  saves  the  sheriff  from 
expense  and  trouble. 

381*]  *Now  I  understand  the  clear  rule  to 
be  that,  if  the  plaintiff  will  interfere  and  direct 
the  sheriff  not  to  sell,  he  takes  away  the  force 
of  his  execution  as  to  junior  seizures.  This 
was  held  in  Storm  v.  Woods,  11  Johns.,  110,  al- 
though the  fairness  of  the  debt  for  which  the 
senior  execution  issued  was  not  questioned, 
and  the  delay  arose  from  motives  of  humanity. 
The  judge  pronounced  the  first  execution 
fraudulent,  and  the  plaintiff  was  nonsuited. 
There  may  be  exceptions  depending  on  the 
peculiar  condition  of  the  property;  but  no  ex- 
cuse is  set  up  in  answer  to  the  present  motion 
which. can  be  admitted  with  safety  to  the  gen- 
eral rights  of  execution  creditors.  Justice  to 
them  requires  that  goods  which  at  the  time 
may  be  sufficient  to  satisfy  all,  should  not  be 
left  in  such  a  situation  that  they  may  be  con- 
sumed or  eloigned.  Beside,  if  the  plaintiff  do 
not  mean  to  sell,  why  should  he  deliver  the  ex- 
ecution at  all?  The  suspicion  arises  that  the 
object  may  be  to  delay  others  by  the  levy  for  a 
debt  wholly  or  partially  simulated,  or  to  coerce 
the  payment  of  some  debt  not  yet  in  judgment, 
or  with  some  other  view  collateral  to  the  law- 
ful purpose  of  the  writ.  At  all  events,  the  law 
and  the  sheriff  are  not  left  to  take  their  course. 
It  is  not  they,  but  the  plaintiff  who  is  acting 
by  the  sheriff  whom  he  sees  fit  to  install  as  his 
private  agent.  The  goods  being  no  longer  in 
the  custody  of  the  law,  but  rather  in  that  of 
the  plaintiff,  there  is  no  foundation  for  the 
lien  and  preference  which  the  law  can  attach 
as  a  consequence  of  its  own  regular  action 
only.  The  attempt  to  use  process  thus  clearly 
rendered  dormant  by  the  party's  own  act, 
against  others  who  desire  to  go  on  in  a  legal 
course,  is  an  abuse  which,  as  it  seems  to  me, 
forms  a  proper  subject  for  summary  interfer 
ence. 

In  consequence  of  feeling  some  doubt  wheth- 
er I  had  not  gone  an  inexpedient  length  in 
Kimball  v.  Munger,  and  whether  questions  of 
this  character  had  not  better  be  left  to  an  ac- 
tion against  the  sheriff,  I  reserved  the  present 
case  for  conference  with  the  other  judges  at 
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the  general  term  in  May.  My  doubts  arose 
mainly  from  not  having  seen  the  case  of  Barber 
v.  Mitchell,  when  I  decided  Kimball  v.  Munger, 
and  the  fear  that  I  did  not  then  sufficiently 
consider  the  point.  The  motion,  was  after- 
wards, *still  further  reserved  for  re  [*382 
flection.  Barber  v.  Mitchell,  has  again  been 
examined;  and  we  are  satisfied  that  the  entire 
question  which  the  counsel  of  Strong  wishes 
to  submit,  cannot  perhaps  be  reached  by  an 
action  against  the  sheriff.  It  was  said  by  Pat- 
teson,  J.,  in  the  case  cited,  that  it  was  the  ap- 
propriate remedy  for  trying  the  fraud  of  the 
sheriff;  but  that  if  the  whole  charge  fell  upon 
the  plaintiff,  the  sheriff  could  not  be  made 
liable.  To  warrant  an  action  against  him,  he 
must  have  been  a  party  to  the  fraud.  Now  the 
sheriff  may  be  and  commonly  is  quite  ignorant 
whether  the  delay  be  either  actually  or  con- 
structively a  fraud  upon  other  creditors, which 
seems  to  be  the  true  question.  It  was  agreed 
in  Barber  v.  MitcheU,  to  be  the  only  question; 
and  Patteson,  J.,  said  that,  where  the  charge 
pointed  against  the  plaintiff,  an  issue  must  be 
directed.  In  saying  so,  he  could  only  have  in- 
tended a  case  where  the  matter  is  left  in  doubt 
by  the  affidavits,  according  to  the  well  known 
rule  that,  if  there  be  no  serious  question  of 
fact  upon  a  non-enumerated  motion,  the  court 
disposes  of  the  case  on  the  affidavits,  or  other 
proofs  appropriate  to  that  kind  of  motion.  I 
understand  that,  in  the  case  before  us,  the 
stress  of  the  inquiry  is  directed  against  the 
fraudulent  delay  of  the  plaintiffs  in  the  prior 
execution;  and  if  we  turn  Strong  over  to  an 
action,  he  may  thus  be  entirely  shut  out  from 
a  trial  of  the  main  question.  Could  I  see  any 
distinction  between  this  and  the  cases  hereto- 
fore decided  by  this  court  in  respect  to  dormant 
executions,  I  would  award  an  issue;  but  I  can- 
not. I  think  the  execution  of  the  Knowers 
must  be  regarded  as  at  least  constructively 
fraudulent  within  those  cases.  Nor  does  the 
question  come  within  the  recent  decisions  of 
the  Court  for  the  Correction  of  Errors  requir- 
ing questions  of  fraud  in  certain  cases  to  be 
submitted  to  a  jury.  Those  are  questions  aris- 
ing upon  the  Statute  of  Fraudulent  Assign- 
ments or  mortgages. 

On  the  whole,  we  think  the  motion  must  be 
granted. 

Ordered  accordingly. 

Cited  in— 16  Barb.,  589 ;  5  Abb.  Pr.,  479 ;  13  Abb. 
Pr..  118 ;  16  Abb.  N.  S.,38 ;  3  Bos.,  557  ;  46  Am.  Dec., 
431  (3  Ga.,  249). 
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383*1    *THE    HARTFORD    AND    NEW 
HAVEN  R.  R.  COMPANY 

v. 
CROSWELL. 

Corporations — Alteration  of  Charter  Adding 
New  Business — Stockholders,  Not  Consenting, 
Not  Liable  on  Subscriptions. 

In  general,  if  a  corporation  procure  an  alteration 
to  be  made  in  its  charter  by  which  a  new  and  differ- 
ent business  is  superadded  to  that  originally  con- 
templated, such  of  the  stockholders  as  do  not  assent 
to  the  alteration  will  be  absolved  from  liability  on 
their  subscriptions  to  the  capital  stock;  especially 
if  the  alteration  be  one  plainly  prejudicial  to  their 
interests.  Per  Nelson,  Ch.  J. 

Where,  in  an  action  by  an  incorporated  railroad 
Company  to  recover  certain  installments  upon  the 
stock  subscription  of  one  of  the  members,  it  ap- 
peared that,  after  the  installments  became  due,  but 
before  the  commencement  of  the  suit,  the  charter 
was  altered  by  authorizing  the  Company,  in  addi- 
tion to  the  powers  originally  granted,  to  purchase 
such  number  of  steamboats  to  be  used  in  connec- 
tion with  the  road,  as  they  might  deem  expedient, 
provided  the  amount  did  not  exceed  8200,000 :  held, 
that  neither  the  Board  of  Directors  nor  a  majority 
of  the  stockholders  could  sanction  the  alteration  so 
as  to  bind  the  defendant  without  his  consent,  and 
that  he  was,  therefore,  absolved  from  all  liability 
upon  his  subscription. 

Citations— 4  Johns.  Ch.,  573:  Colly.  Part..  641:  2 
Pa..  184,  466 ;  2  Watts  &  S.,  156 ;  8  Mass.,  288. 

A  SSUMPSIT,  tried  at  the  N.  Y.  Circuit  in 
li  March,  1841,  before  Gridley,  C.  Judge. 
384*]  *The  action  was  brought  to  recover 
certain  installments  upon  the  defendant's  sub- 
scription to  the  capital  stock  of  the  plaintiff's 
Company.  On  the  trial  the  case  was  this  :  in 
May,  1833,  the  Legislature  of  Conn,  passed  an 
Act  authorizing  the  plaintiffs  to  construct  a 
railroad  from  the  Town  of  Hartford  to  the  City 
of  New  Haven.  The  capital  stock  was  divided 
into  shares  of  $100  each,  and  the  defendant 
subscribed  for  and  was  allowed  10  shares.  The 
subscription  was  in  these  words :  "  Whereas, 
the  General  Assembly  of  the  State  of  Connecti- 
cut, at  their  session  in  May,  1833,  passed  a  res- 
olution incorporating  the  Hartford  and  New 
Haven  Railroad  Company,  with  power  to  con- 
struct a  railroad  or  way  from  the  Town  of 
Hartford  to  the  City  of  New  Haven  :  We  do 
hereby  subscribe  to  the  stock  of  said  Company 
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the  number  of  shares  annexed  to  our  names 
respectively,  on  the  terms,  conditions  and  lim- 
itations mentioned  in  said  resolution.  New 
York,  July  31, 1835."  In  May,  1839,  the  Leg- 
islature of  Conn,  amended  the  Act  of  incorpo- 
ration by  authorizing  the  Company  to  "  pro- 
cure, charter  or  purchase  and  hold,"  such  num- 
ber of  steamboats,  to  be  used  in  connection 
with  their  road,  as  they  might  deem  expedient, 
to  an  amount  not  exceeding  $300,000;  and,  for 
that  purpose,  to  increase  their  capital  stock  to 
the  same  amount.  On  the  2d  of  July  follow- 
ing, the  Board  of  Directors  resolved  to  accept 
the  amendment  and  to  adopt  it  as  a  part  of  the 
charter.  They  also  resolved  that  the  stock- 
holders who  were  paying  up  their  installments 
should  be  allowed  a  preference  in  the  distribu- 
tion of  the  new  stock  to  be  created  in  pursu- 
ance of  the  amendment.  In  September,  1839, 
at  a  general  meeting  of  the  stockholders,  the 
resolution  to  accept  the  amendment  was  rati- 
fied. Due  notice  of  this  meeting  was  given; 
but  the  defendant  was  not  present,  nor  did  it 
appear  that  he  had  at  any  time  signified  his  as- 
sent to  an  acceptance  of  the  amendment.  In- 
termediate the  date  of  the  defendant's  sub- 
scription and  the  amendment  of  the  charter, 
the  installments  sought  to  be  recovered  were 
regularly  called  for  by  public  notice  to  that  ef- 
fect, and  a  personal  demand  thereof  was  shown 
to  have  been  made  of  the  defendant,  who  re- 
fused *to  pay.  The  road  was  completed  [*385 
and  put  in  operation  before  the  commence- 
ment of  the  suit.  Upon  these  facts  a  verdict 
was  rendered  for  the  plaintiffs  by  consent, 
subject  to  the  opinion  of  the  court  upon  a  case. 

Mr.  S.  P.  Staples,  for  plaintiffs. 

Mr.  C.  McVean,  for  defendant. 

By  the  Court,  Nelson,  Cfi.  J.  The  main  ob- 
jection taken  to  a  recovery  in  this  case  is,  that 
the  plaintiffs  are  seeking  to  enforce  the  per- 
formance of  a  different  contract  from  that  into 
which  the  defendant  entered  when  he  sub- 
scribed for  the  stock;  in  other  words  that  the 
defendant  never  assented  to  the  contract  upon 
which  the  action  is  founded. 

The  original  charter  conferred  upon  the 
Company  all  the  usual  and  necessary  powers 
for  locating  and  constructing  a  railroad  from 

167 


385 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1843 


the  Town  of  Hartford  to  the  City  of  New 
Haven.  The  ten  shares  subscribed  for  by  the 
defendant  were  expressly  taken  upon  "the 
terms,  conditions  and  limitations  "  mentioned 
in  the  charter.  And  such  would,  doubtless, 
have  been  the  legal  effect  of  the  subscription 
had  no  reference  to  the  charter  been  made  in 
it.  The  contract  thus  entered  into  was  as  spe- 
cific and  definite  as  the  charter  of  the  Company 
could  make  it;  and  the  meaning  and  intent  of 
the  parties  cannot,  therefore,  be  mistaken.  It 
was  a  contract  to  take  stock  in  an  association 
incorporated  for  a  particular  object,  having 
such  limited  and  well  defined  powers  as  were 
necessary  to  the  accomplishment  of  that  ob- 
ject. The  defendant  assented  to  the  object  by 
his  subscription,  and  thereby  agreed  that  his 
interest  should  be  subject  to  the  direction  and 
control  of  the  powers  thus  expressly  conferred 
but  nothing  more. 

Since  entering  into  this  contract,  the  plaint- 
iffs have  procured  an  amendment  of  their  char- 
ter, by  which  they  have  superadded  to  their 
original  undertaking,  a  new  and  very  different 
enterprise — and  for  aught  that  can  be  known, 
a  very  hazardous  one — with  the  necessary  ad- 
ditional powers  to  carry  it  into  effect.  Instead 
386*]  of  *confining  their  operations  to  the 
construction  and  management  of  their  railroad 
between  Hartford  and  New  Haven,  they  have 
undertaken  to  establish  and  maintain  a  line  of 
water  communication  by  means  of  steamboats, 
at  an  expense  not  to  exceed  $200,000  ;  to  all 
which,  it  is  insisted,  the  contract  of  the  defend- 
ant has  become  subject,  wi  thout  his  approba- 
tion or  assent. 

It  is  most  obvious,  if  incorporated  companies 
can  succeed  in  establishing  this  sort  of  absolute 
control  over  the  original  contract  entered  into 
with  them  by  the  several  corporators,  there 
is  no  limit  to  which  it  may  not  be  carried  short 
of  that  which  defines  the  boundary  of  legisla- 
tive authority.  The  proposition  is  too  mon- 
strous to  be  entertained  for  a  moment.  Corpo- 
rations possess  no  such  power.  Indeed,  they 
can  exercise  no  powers  over  the  corporators 
beyond  those  conferred  by  the  charter  to  which 
they  have  subscribed,  except  on  the  condition 
of  their  agreement  or  consent.  This  is  so  in 
the  case  of  private  associations,  where  the  ar- 
ticles entered  into  and  subscribed  by  the  mem- 
bers are  regarded  as  the  fundamental  law  or 
constitution  of  the  society,  which  can  only  be 
changed  by  the  unanimous  voice  of  the  stock- 
holders. Livingston  v.  Lynch,  4  Johns.  Ch., 
573;  Colly.  Part.,  641.  So  here,  the  original 
charter  is  the  fundamental  law  of  the  associa- 
tion— the  Constitution  which  prescribes  limits 
to  the  directors,  officers  and  agents  of  the  Com- 
pany not  only,  but  to  the  action  of  the  corpo- 
rate body  itself — and  no  radical  change  or  al- 
teration can  be  made  or  allowed,  by  which  new 
and  additional  objects  are  to  be  accomplished, 
or  responsibilities  incurred  by  the  Company, 
so  as  to  bind  the  individuals  composing  it, 
without  their  assent. 

The  question  has  been  the  subject  of  con- 
sideration in  Mass,  and  Pa.,  and  iu  each  the 
courts  have  not  hesitated  to  maintain  the  in- 
violability of  the  contract  as  originally  entered 
into,  denying  to  the  Company  the  power  of  al- 
tering it  essentially  and  of  binding  the  subscrib- 
ers who  have  not  given  their  assent.  In  the  case 
168 


of  Turnpike  Co.  v.  Locke,  8  Mass.,  268,  the  suit 
was  brought  upon  a  subscription  contract  for 
stock,  by  which  the  defendant  agreed  to  take 
one  share  and  to  pay  all  assessments  made  upon 
it.  *The  ground  of  defense  which  [*387 
prevailed  was,  that  the  location  of  the  turn- 
pike road  had  been  changed  by  an  Act  of  the 
Legislature,  after  the  defendant's  subscrip- 
tion, the  Act  having  been  passed  at  the  instance 
of  the  corporation;  and  that  the  defendant  had 
never  assented  to  the  alteration.  The  court 
said  :  "  The  plaintiffs  rely  on  an  express  con- 
tract, and  were  bound  to  prove  it  as  they  al- 
lege it.  Here  the  proof  is  of  an  engagement  to 
pay  assessments  for  making  a  turnpike  in  a  cer- 
tain specified  direction.  The  defendant  may 
truly  say,  non  hcecinfcedera  vent.  He  was  not 
bound  by  the  application  of  the  directors  to  the 
Legislature  for  the  alteration  of  the  course  of 
the  road,  nor  by  the  consent  of  the  corporation 
thereto."  The  same  principle  was  recognized 
and  admitted  in  the  case  of  Turnpike  Co.  v.  Phil- 
lips, 2  Pa. ,  184. 

I  do  not  deny  that  alterations  may  be  made 
in  the  charter  by  the  procurement  of  the  Com- 
pany, without  changing  the  contract  so  essen- 
tially as  to  absolve  the  subscriber.  Such  would 
be  the  case,  perhaps,  in  respect  to  mere  formal 
amendments.or  those  which  are  clearly  enough 
beneficial,  or  at  least  not  prejudicial  to  his  in- 
terests. A  modification  of  the  grant  may  fre- 
quently be  advisable,  if  not  necessary,  in  order 
to  facilitate  the  execution  of  the  very  object 
for  which  the  Company  was  originally  estab- 
lished ;  and  I  admit  there  are  intrinsic  difficul- 
ties in  the  way  of  laying  down  any  general 
rules  by  which  to  distinguish  between  the  two- 
kinds  of  cases.  Each  must  depend  upon  its 
own  circumstances,  and  be  disposed  of  with 
due  regard  to  the  inviolability  belonging  to  all 
private  contracts. 

Some  of  the  cases  which  have  occurred  ex- 
emplify the  difficulties  attending  the  question. 
In  Irvin  v  Turnpike  Co.,  2  Pa.,  466,  it  was 
held  that  a  benefit  which  results  to  individual 
property  by  the  location  of  the  road,  did  not, 
in  contemplation  of  law,  enter  into  the  consid- 
eration of  the  contract  of  subscription.  Hence, 
it  was  there  decided  that  the  subscriber  was. 
bound,  notwithstanding  a  change  in  the  loca- 
tion of  the  road  made  by  an  Act  of  the  Legisla- 
ture against^his  remonstrance;  and  this  though 
the  change  was  obviously  to  his  prejudice  in 
point  of  fact.  The  decision,  it  will  be  per- 
ceived, is  contrary  to  *the  case  before  [*388 
referred  to  in  Massachusetts.  The  court,  more- 
over, were  not  unanimous,  Rogers  and  Ken- 
nedy, «/«/.,  having  dissented.  In  Gray  v.  Navi- 
gation Co.,  2  Watts  &  S.,  156,  the  same  learned 
court  held,  that  an  alteration  in  the  charter, 
by  which  additional  privileges  were  granted 
to  the  corporation,  was  not  such  a  violation  of 
the  contract  of  subscription  as  would  relieve 
the  subscriber,  although  the  additional  privi- 
leges might  extend  the  liabilities  of  the  Com- 
pany and  thus  incidentally  affect  him. 

I  refer  to  the  last  two  cases  as  affording  a 
very  full  and  able  examination  of  the  subject, 
without  intending,  at  this  time,  to  assent  to 
their  conclusions  or  to  all  the  reasonings  of  the 
learned  Chief  Justice  who  delivered  the  opin- 
ions. In  each  of  them,  however,  the  gener- 
al principle  before  asserted  in  The  Indiana^ 
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etc.,  Turnpike  Co.  v.  Phillips,  is  recognized, 
viz.  :  that  the  alteration  by  the  Legislature 
may  be  so  extensive  and  radical  as  to  work  a 
dissolution  of  the  contract ;  but  an  effort  is 
made  so  to  modify  and  regulate  the  application 
of  the  principle  as  to  admit  of  improvements 
in  the  charter,  useful  to  the  public  and  bene- 
ficial to  the  Company,  without  this  conse- 
quence. 

In  the  case  before  us,  the  change  in  the  pow- 
ers and  purposes  of  the  plaintiffs'  Company 
has  been  so  extensive  as  to  preclude  us  from 
sanctioning  a  recovery  upon  the  defendant's 
subscription,  unless  we  are  prepared  entirely 
to  abandon  the  principle  above  stated  and  to 
declare  that  the  interests  of  subscribers  shall 
be  subject  to  the  will  and  pleasure  of  a  major- 
ity of  the  stockholders. 

Judgment  for  the  defendant. 

Distinguished— 22  Hun,  366. 

Commented  on-11  N.  Y.,  109;  14  N.  Y.,  355. 

Explained— 14  Barb..  561. 

Cited  in-5  Denio,  580 :  16  N.Y.,  460,  «.;  6  Hun,  372 ; 
10  Barb.,  268 ;  17  Barb.,  574. 606 ;  18  Barb.,  315 ;  23  Barb.. 
23 ;  33  Barb.,  584 ;  54  Barb.,  46 ;  20  How.  Pr.,  204 :  21 
How.  Pr.,  200 :  37  How.  Pr..  113 :  11  Abb.  Pr.,  208 ;  5 
Abb.  N.  8.,  437 : 12  Abb.  N.  S.,  334 ;  1  Wall.,  40 ;  17  Wis.. 
15 ;  10  Kan.,  580;  37  Am.  Rep.,  214  (54  Iowa,  427). 


389*]        *HOGAN  v.  WEYER. 

Landlord  and  Tenant — Contract  Releasing  Ten- 
ant— Fraud — Remedies. 

A  party  who  has  derived  benefit  under  a  contract, 
and  is  not  in  a  condition  to  restore  what  he  has  re- 
ceived, cannot  avoid  it  on  the  ground  of  fraud,  but 
must  seek  his  redress  by  an  action  on  the  case ;  or, 
if  sued  upon  the  contract,  he  may  recoup.  Per 
Bronson,  J. 

W.  having  taken  a  lease  for  three  years,  after- 
wards applied  to  H.,  the  landlord,  to  be  discharged 
for  the  last  year  of  the  term,  which  the  latter  de- 
clined, saying,  however,  he  would  try  to  find  a  ten- 
ant for  W . ;  but,  a  few  days  previous  to  the  com- 
mencement of  the  last  year,  the  parties  came  to 
terms,  and  W.  was  discharged,  he  paying  H.  $100  by 
way  of  consideration.  Held,  that  though  at  the  time 
of  this  arrangement  the  premises  had  been  relet  by 
H..  and  he  fraudulently  represented  the  fact  to  be 
otherwise,  W.  could  not  maintain  assumpslt  to  re- 
cover back  the  money  paid. 

Citation-2  Hill,  288, 292. 

ERROR  to  the  N.  Y.  C.  P.  Mrs.  Weyer  sued 
Hogan  in  the  court  below,  and  declared  in 
aszumptrit  on  the  money  counts.  The  case  was 
this  :  the  defendant  leased  a  house  in  the  City 
of  N.  Y.  to  the  plaintiff  for  a  term  of  three 
years,  which  would  end  on  the  first  day  of 
May,  1842,  at  the  annual  rent  of  $1,000,  and 
the  plaintiff  gave  security  for  the  payment  of 
the  rent.  In  February,  1841,  the  plaintiff  was 
anxious  to  surrender  the  lease  and  get  dis- 
charged from  the  contract  for  the  last  year  of 
the  term,  and  she  applied  to  the  defendant  for 
that  purpose.  The  defendant  refused  to  release 
her,  but  said  he  would  try  to  procure  a  tenant 
for  her.  In  April  following  the  parties  came 
to  an  agreement,  by  which  the  defendant  gave 
up  the  lease  and  took  the  premises  off  the 
plaintiff's  hands  for  the  last  year  of  the  term, 
in  consideration  of  the  sum  of  $100,  which  the 
plaintiff  paid.  About  that  time  the  defendant 
let  the  premises  to  one  Spring,  who  entered  in 
May  following,  but  failed  within  a  few  months, 
and  the  defendant  had  to  take  back  the  prop- 
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erty  from  him.  The  plaintiff  gave  evidence 
tending  to  show  that  the  defendant  had  agreed 
to  let  the  premises  to  Spring  before  she  paid 
the  $100  and  was  discharged  from  her  lease  ; 
and  that  the  defendant,  at  the  time  that  bar- 
gain was  closed,  concealed  from  her  the  fact 
of  his  having  obtained  *another  ten  [*39O 
ant,  and  said  he  had  not  let  the  premises.  On 
that  ground  the  plaintiff  claimed  to  recover 
back  the  $100  which  she  had  paid.  The  judge 
refused  to  nonsuit  the  plaintiff  ;  and  charged 
the  jury  that  if  the  defendant  had  actually  let 
the  premises  at  the  time  the  $100  was  paid, and 
if  they  believed  he  had  concealed  facts  which 
should  have  been  disclosed  to  the  plaintiff, 
then  the  plaintiff  was  entitled  to  recover.  Ver- 
dict and  judgment  in  favor  of  the  plaintiff  for 
the  $100  and  interest.  The  defendant,  having 
excepted,  brought  error. 

Messrs.  J.  W.  White  and  S.  Sherwood, 
for  plaintiff  in  error. 

Mr.  P.  Wilson,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  Although  the 
defendant  has  probably  lost  money  by  the 
agreement  to  release  the  plaintiff  from  her  con- 
tract, he  ought  in  fairness  to  have  informed 
her  that  he  had  found  a  new  tenant.  He  may. 
perhaps,  be  liable  to  an  action  on  the  case  for 
misrepresenting  or  concealing  that  fact ;  but 
I  see  no  principle  upon  which  this  action  can 
be  maintained.  When  money  has  been  paid 
under  a  special  contract  which  is  afterwards 
rescinded,  or  where  the  con  tract  was  void  from 
the  beginning  in  consequence  of  the  fraud  of 
the  party  receiving  the  payment,  the  money 
may  sometimes  be  recovered  back  in  an  action 
for  money  had  and  received  to  the  use  of  the  par- 
ty who  paid  it.  But  when  the  contract  was  val- 
id and  still  remains  in  force,  the  money  cannot 
be  recalled.  There  is  no  pretense  that  the  agree- 
ment between  these  parties  has  ever  been  re- 
scinded, nor  can  it  be  maintained  that  the  con- 
tract was  utterly  void.  The  plaintiff  received 
the  stipulated  consideration  for  her  money. 
The  lease  was  given  up,  and  she  was  discharged 
from  her  obligation  to  pay  rent  for  the  last 
year  of  the  term.  She  cannot  treat  the  contract 
as  valid  for  the  purpose  of  retaining  the  con- 
sideration which  she  received,  and  still  main- 
tain that  the  agreement  is  void  for  the  purpose 
of  recovering  back  the  money  which  she  paid. 
The  contract  must  be  rescinded  in  toto,  or  not 
at  all. 

When  a  party  who  has  derived  a  benefit  from 
the  contract  *seeks  to  avoid  it  on  the  [*39 1 
ground  of  fraud,  he  must  first  offer  to  restore 
that  which  he  has  received,  so  that  the  parties 
may  be  put  in  statu  quo.  When  that  cannot 
be  done,  the  contract  stands,  and  the  injured 
party  must  seek  redress  in  an  action  on  the  case 
for  the  fraud, or  if  he  is  sued  on  the  contract  he 
may  recoup  damages.  He  cannot  say  that  the 
contract  is  good  so  far  as  he  has  derived  a  ben- 
efit under  it,  and  void  for  the  residue.  Such  a 
rule  would  be  manifestly  unjust.  (See,  Voorhees 
v.  Earl,  2  Hill,  288.  292.) 

Although  the  defendant  had  found  a  new 
tenant,  he  was  under  no  obligation  to  accept 
him  and  release  the  plaintiff  and  her  surety  ; 
and  he  probably  would  not  have  done  so  for  a 
less  sum  than  he  actually  received.  And  if  the 
plaintiff  had  been  fully  informed  of  the  facts, 
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she  might  still  have  been  willing  to  pay  the 
4100  for  a  release.  But  if  she  has  been  injured 
by  the  alleged  fraud,  it  would  be  for  the  jury 
to  say,  in  a  proper  action,  how  much  damages 
she  had  sustained  ;  and  the  verdict  might  be 
much  less  than  $100.  But  this  action  proceeds 
upon  the  ground  that  the  plaintiff  is  entitled 
to  recover  back  the  whole  sum  which  she  paid, 
with  interest,  and  without  any  reference  to  the 
actual  damage.  By  retaining  the  consideration 
which  she  received,  the  plaintiff  affirms  one 
half  of  the  contract,  and  by  bringing  this  ac 
lion  she  attempts  to  disaffirm  the  residue.  That 
cannot  be  allowed. 

Judgment  reversed. 

Cited  in-48  N.  Y.,  537 ;  96  N.  Y.,  599 :  3  Hun,  583 : 
4  Barb.,  208 :  5  Barb.,  323 ;  14  Barb.,  597;  17  Barb.,  439 ; 
25  Barb..  241 ;  35  Barb.,  78 :  6  T.  &  C.,  327 ;  56  Am.  Dec., 
478  (13  111.,  612). 


WALLACE  &  CHRISTOPHER 

v. 
MORSS,  Impleaded  with  BOND. 

An  infant  who  fraudulently  obtains  froods  upon 
credit,  with  an  intention  not  to  pay  for  them,  is  li- 
able in  tort  to  the  party  injured. 

Citations-15  Mass.,  359 ;  3  Pick.,  493 ;  1  Hill,  311, 
317  ;  25  Wend.,  399. 

MOTION  in  arrest.  The  declaration  con- 
tained six  counts,  three  of  which  charged, 
in  substance,  that  the  defendant  Bond  colluded 
with  Morss,  the  other  defendant,  to  induce  the 
392*]  plaintiffs  *to  sell  certain  goods  on 
credit  to  the  said  Morss,  by  fraudulently  rep- 
resenting him  to  be  a  person  fit  to  be  trusted, 
etc.,  and  fraudulently  concealing  the  fact  of 
his  being  an  infant;  and  that  afterwards,  by 
means  of  such  fraudulent  representation  and 
concealment,  the  plaintiffs  were  induced  to 
sell  and  did  sell  said  goods  to  said  Morss  on 
credit,  he  being  an  infant,  and  purchasing  and 
receiving  the  goods  with  intent  not  to  pay  for 
them,  etc.  The  other  counts  were  in  trover 
for  the  goods.  The  defendants  interposed  sep- 
arate pleas  of  the  general  issue.  Verdict,  that 
the  defendant  Morss  was  guilty,  and  the  de- 
fendant Bond  not  guilty.  The  circuit  judge 
certified  that  all  the  evidence  given  at  the  trial 
applied  to  the  counts  in  trover,  as  well  as  to 
the  other  counts.  Morss  now  moved  in  arrest 
of  judgment. 

Messrs.  F.  B.  Cutting  and  S.  Sherwood, 
for  the  defendant  Morss,  insisted,  inter  alia, 
that  an  infant  could  not  be  made  liable  in  tort 
for  damages  on  account  of  goods  sold  to  him, 
though  the  sale  was  obtained  by  fraud.  They 
cited  and  commented  on  Jennings  v.  RandaU, 
8  T.  R.,  335:  Curtin  v.  Patton,  11  Serg.  &  R., 
310  ;  Penrose  v.  Curren,  3  Rawle,  351.  453;  2 
Kent,  Com.,  240,  241;  People  v.  Kendall.'ZS 
Wend,,  399;  Johnson  v.  Pie,  1  Lev.,  169;  Man- 
ley  v.  Scott,  1  Sid.,  129;  Oreen  v.  Greenbank, 
2  Marsh.  Ky.,  485;  Conroev.  BirdsaU,  1  Johns. 
€as.,  127;  Campbell  v.  Stakes,  2  Wend.,  137; 
Brown  v.  Treat,  1  Hill,  225. 

Messrs.  C.  McVean  and  J.  S«  Boswprth, 
for  the  plaintiffs,  cited  Gary  v.  Hotailing,  1 


NOTE.— Infancy— Liability  of  infants  for  torts.  See 
Campbell  v.  Stakes.  2  Wend.,  137,  note. 
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Hill,  811;  Olmsted  v.  Hotailing,  Id.,  317;  Badg- 
er v.  Phinney,  15  Mass.,  359;  Sifces  v.  Johnson, 
16  Id.,  389;  Bristow  v.  Eastman,  1  Esp.,  172- 
Word  v.  Vance,  1  Nott  &  M'C.,  197;  Homer  v 
Thwing,  3  Pick.,  492. 

By  the  Court,  Cowen,  J.  The  only  ques- 
tion of  moment  is,  whether  an  infant  be  charge- 
able by  action  for  a  tort  in  obtaining  goods 
fraudulently,  with  an  intention  not  to  pay  for 
them.  We  think  he  is,  both  on  principle  and 
authority.  Badger  v.* Phinney, 15  Mass.[*393 
359;  Homer  v.  Thwing,  3  Pick.,  492  ;  Vary  v. 
Hotailing,  1  Hill,  311;  Olmsted  v.  Same,  Id,, 
317;  Peoples.  Kendall,  25  Wend.,  399. 

Motion  denied. 

Limited-8  N.  Y.,  440. 
Followed— 1  Daly,  335. 

Cited  in-26  N.  Y.,  608  :  10  Hun.  563;  46  How.  Pr., 
426 ;  11  Abb.  Pr.,  361. 


BO  YD  V.  WEEKS. 

Assumpsit — Pleading —  What  Admissible  under 
General  Issue — Pleas  in  Bar — Evidence. 

In  assumpsit,  anything  which  shows  that  the 
plaintiff  never  had  any  cause  of  action,  and  most 
matters  in  discharge  showing  that  the  plaintiff  had 
no  subsisting  cause  of  acti9n  when  the  suit  was 
commenced,  may  be  given  in  evidence  under  the 
general  issue.  Per  Bronson,  J. 

Every  plea  in  bar  must  contain  a  full  answer  to 
the  declaration  or  count  to  which  it  is  pleaded.  Per 
Bronson,  J. 

Matter  amounting  to  only  a  partial  defense  may 
ordinarily  be  given  in  evidence  under  the  general 
issue.  Per  Bronson,  J. 

A  full  defense  arising  after  the  commencement  of 
the  action,  must  be  pleaded  in  bar  of  ita  further 
maintenance,  and  is  not  available  under  the  general 
issue. 

Accordingly  where,  in  an  action  by  the  indorsee 
against  the  maker  of  a  promissory  note  amount- 
ing to  $«6.66,  the  declaration  contained  the  money 
counts  demanding  $200  damages,  and  the  defendant 
offered  to  prove,  under  the  general  issue,  that  he 
paid  the  note  after  the  commencement  of  the  suit ; 
held,  inadmissible,  and  that  the  matter  should  have 
been  specially  pleaded. 

If  the  payment  be  made  after  issue  joined,  it  must 
be  pleaded  pute  darrein  continuance. 

A  plea  of  payment  to  the  money  counts  does  not 
render  it  necessary  for  the  defendant  to  prove  pay- 
ment of  the  whole  sum  mentioned  in  the  declara- 
tion ;  but  if  evidence  be  given  that  he  has  paid  any 
sum  on  account  of  the  demand  in  suit,  the  onus  will 
devolve  upon  the  plaintiff  of  showing  that  his  de- 
mand exceeds  the  payment,  unless  the  fact  appear 
in  some  other  way. 

Citations-5  Hill,  290, 317 ;  2  Hill.  478. 

ERROR  to  the  N.  Y.  C.  P.  In  the  court  be- 
low Weeks  as  the  indorsee  sued  Boyd  as 
the  maker  of  a  promissory  note  for  $66.66. 
The  declaration  contained  the  money  counts 
demanding  $200  damages,  and  a  copy  of  the 
note  was  served  with  it.  Plea,  non  assumpsit. 
On  the  trial,  the  defendant  offered  to  prove 
that  he  paid  the  note  after  suit  brought. 
The  judge  rejected  theevidence.on  the  ground 
that  the  defense  should  *have  been  P394 
pleaded.  Exception.  Verdict  and  judgment 
for  the  plaintiff,  and  writ  of  error  by  the  de- 
fendant. 

Mr.  J.  Holmes,  for  the  plaintiff  in  error, 
said  that,  under  the  form  of  declaring  adopted 
in  this  case,  the  matter  sought  to  be  given  in 
evidence  could  not  be  pleaded  and,  therefore, 
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should  have  been  received  under  the  general 
issue.  At  all  events,  it  was  proper  in  mitiga- 
tion of  damages.  He  cited  and  commented  on 
21  Wend.,  278;  2  Hill,  124,  194;  Holt,  N.  P., 
6;  10  Barn.  &  C.,  676. 

Mr.  E.  Sandford,  contra,  cited  20  Johns., 
414;  15  Id.,  230  ;  131d.,  56;  Holt,  N.  P.,  6;  4 
Barn.  &  C.,  390;  4  East,  502;  3  T.  R.,  186;  3 
Johns.,  229;  2  Hill,  387;  1  Chit.  PI.,  585. 

By  the  Court,  Bronson,  J.  In  assumpsit, 
anything  which  shows  that  the  plaintiff  never 
had  any  cause  of  action,  and  most  matters  in 
discharge  of  the  action  showing  that  the  plaint- 
iff had  no  subsisting  cause  of  action  at  the  time 
the  suit  was  commenced,  may  be  given  in  evi- 
dence under  the  general  issue.  (See,  Young  v. 
Rummett,  2  Hill,  478.)  But  when  the  action 
was  well  brought,  and  the  defendant  has  some 
matter  in  discharge  arising  afterwards,  he 
should  plead  it  specially  in  bar  of  the  further 
maintenance  of  the  action.  (See,  Kumler  v. 
Kohaus,ante,  p.  317.)  It  cannot  be  given  in  evi- 
dence under  the  general  issue.  I  speak  of 
cases  where  the  matter  set  up  is  a  full  defense. 
A  partial  defense  never  can  be  pleaded, because 
every  plea  in  bar  must  contain  a  full  answer 
to  the  declaration  or  count  to  which  it  is  plead- 
ed. Most  partial  defenses  may.  therefore,  be 
given  in  evidence  under  the  general  issue.(c) 
Here  the  defendant  set  up  what,  if  true,  would 
constitute  a  complete  bar  to  the  further  main- 
tenance of  the  action,  to  wit:  payment  of  the 
whole  demand  after  suit  brought ;  and  he 
should  have  pleaded  the  matter  specially.  If 
395*]  *the  general  issue  had  been  pleaded 
before  the  payment,  as  was  stated  at  the  bar, 
then  this  matter  should  have  been  pleaded 
puis  darrein  continuance. 

It  is  said  that  the  matter  could  not  be  pleaded, 
because  the  defendant  could  not  plead  to  the 
note,  but  must  plead  to  the  declaration;  and 
as  the  declaration  demands  $200  damages,  a 
plea  that  the  defendant  paid  a  less  sum,  to  wit: 
the  amount  of  the  note;  would  only  show  a 
partial  defense,  which  cannot  be  pleaded.  But 
the  plea  would  not  be  that  the  defendant  paid 
any  particular  sum  of  money,  but  that  he  paid 
the  several  sums  of  money  in  the  declaration 
mentioned.  This  would  not  make  it  necessary 
for  him  to  prove  on  the  trial  that  he  paid  the 
whole  sum  mentioned  in  the  declaration.  On 
showing  that  he  had  made  any  payment  on  ac- 
count of  the  demand  in  suit,  unless  it  affirma- 
tively appeared  that  it  was  only  a  partial  pay- 
ment, the  burden  would  be  thrown  on  the 
plaintiff  to  show  that  his  whole  demand  had 
not  been  satisfied.  Dry  Dock  Co.  v.  Mclnlosh, 
ante,  p.  290.  The  substance  of  the  issue  is  all 
that  the  party  is  required  to  prove,  and  that 
does  not  very  often  depend  upon  dollars  and 
cents.  There  was  no  legal  difficulty  in  the 
way  of  pleading  the  defense  which  was  set  up 
on  the  trial,  and  as  it  arose  after  suit  brought, 
it  should  have  been  pleaded. 

Judgment  affirmed. 

Affirmed— 2  Denlo,  831. 

Cited  In— 4  Denio,  613 :  8  How.  Pr.,  *42 ;  10  How. 
Pr.,71;  lSandf.,625. 

(c)  See,  Wllmarth  v.  Babcock.  2  Hill,  194.  Other- 
win,  as  to  a  defense  by  way  of  recoupment.  Van 
Eppa  v.  Harrison,  ante,  p.  63 :  The  Mayor,  etc.,  of 
Albany  v.  Trowbridge,  ante,  p.  71 ;  Barber  v.  How. 

-in'.,  p.  76. 
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LILLIE  v.  HOYT  ET  AL. 

Principal  and  Agent — Duty  of  Collecting  Agent 
to  Pay  Over  within  Reasonable  Time — Action 
— No  Demand,  Necessary. 

It  is  the  duty  of  a  mere  collecting  agent  who  re- 
ceives money  on  account  of  his  principal,  to  pay  it 
over  within  a  reasonable  time  ;  and  if  it  be  not  so 
paid  the  principal  may  maintain  an  action  for  it 
without  any  previous  demand. 

So  as  to  a  sheriff  who  neglects  to  pay  over  mon- 
eys collected  by  him  on  execution.  Per  Cowen,  J. 

A  foreign  factor  receiving  the  proceeds  of  sales 
made  by  him.  is  not  liable  until  after  demand.  Per 
Cowen,  J". 

Quaere  whether  this  be  so  of  an  attorney  at  law  in 
respect  to  moneys  collected  for  his  client.  Per 
Cowen,  J. 

*The  cases  of  Ferris  v.  Paris,  10  Johns.,  285 ;  [*396 
Taylor  v.  Bates,  5  Cow.,  376 ;  Ex  parte  Ferguson,  6 
Id.,  596 ;  Rathbun  v.  Ingalls,  7  Wend.,  320,  and  Staf- 
ford v.  Richardson,  15  Id.,  302,  commented  on. 

Citations— 10  Johns.,  285 ;  5  Cow.,  376. 379 ;  7  Wend., 
320 ;  8  Cow.,  253 ;  15  Wend..  302 ;  3  Camp.,  347 ;  18 
Johns.,  139 :  3  B.  &  Aid.,  696 ;  1  Taunt.,  571 ;  Litt.  Sel. 
Cas.,  234 ;  Cam.  &  N.,  92 ;  1  Saund.,  33,  n.  2;  1  Chit. 
PI.,  329,  Am.  ed.  1840 ;  1  Harr.  &  G.,  439 ;  5  Madd.,  47 ; 
Paley,  Ag.,  57 :  12  Mod.,  444 ;  2  Esp.,  710 ;  6  Cow.,  596. 

ON  error  from  the  Superior  Court  of  the  City 
of  N.  Y.,  where  Hoyt  and  others  sued 
Lillie  for  money  had  and  received.  The  par- 
ties all  resided  in  the  City  of  N.  Y.,  and  the 
suit  was  commenced  September  16, 1840.  On 
the  trial  it  was  proved  that,  in  the  fall  of  1839, 
the  defendant  below  went  to  Mississippi  on  a 
collecting  tour,  and  afterward  wrote  a  letter  to 
the  plaintiffs,  dated  New  Orleans,  January  29, 
1840,  as  follows:  "I  received  from  Grand  Gulf 
Bank  for  your  act.  476.  74  dolls.,  proceeds  of 
J.  &  H.  Butterworth's  note.  I  have  not  as  yet 
been  able  to  purchase  cotton  for  the  amt.  So 
soon  as  anything  can  be  done  with  it  I  will  re- 
mit you  the  proceeds,  but  at  the  present  time 
'twould  not  nett  over  65  cents  in  the  dollar  in 
N.  Y.,"  etc.  The  defendant  returned  to  N. 
Y.  in  May,  1840.  It  appeared  that  the  Grand 
Gulf  Bank  was  in  Miss.,  that  it  suspended 
specie  payments  prior  to  the  month  of  Novem- 
ber. 1839,  and  had  never  since  resumed.  The 
defendant  retained  the  bills  received  by  him 
from  the  bank,  and  tendered  them  to  the  plaint- 
iffs at  the  trial.  The  defendant  moved  fora 
nonsuit  on  two  grounds,  viz.:  1.  Because  no 
demand  of  the  moneys  sued  for  had  been 
proved  prior  to  the  commencement  of  the  ac- 
tion; and  2.  Because  the  plaintiffs  had  not 
proved  the  value  of  the  bills  of  the  Grand  Gulf 
Bank.  The  motion  was  overruled,  and  the  de- 
fendant excepted.  A  verdict  was  rendered  for 
the  plaintiffs  of  $399.88;  and,  after  judgment, 
the  defendant  brought  error. 

Mr.  H.  F.  Clark,  for  the  plaintiff  in  error, 
insisted:  1.  That  the  defendants  in  error  were 
bound  to  show  either  a  demand  of  the  money 
before  suit  brought,  or  that  they  gave  in- 
structions as  to  the  mode  of  remittance  which 
the  plaintiff  in  error  willfully  neglected,  or 
that  the  opportunity  had  occurred  on  which 
the  promise  to  remit  contained  in  the  letter  was 
based.  Rathbun  v.  Ingalls,  7  Wend. ,  820;  Tay- 
lor v.  Dates,  5  Cow.,  876;  Ex  parte  Ferguson,  6 


NOTE.— Attorney  and  client— Failure  of  attorney  tn 
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Id.,  596;  Ferris  v.  Paris,  10  Johns.,  285.  2.  It 
is  fairly  to  be  inferred  from  the  letter  that 
397*]  what  the  *plaintiff  in  error  received 
was  not  money,  but  irredeemable  bills  of  the 
Grand  Gulf  Bank;  and  therefore,  the  form  of 
action  was  misconceived,  unless  a  conversion 
was  shown;  Beardsley  v.  Root,  11  Johns.,  464; 
Nightingalv.  Devisme,  5  Burr.,  2589;  Pickard 
v.  Bankes,  13  East,  20.  3.  The  defendants  in 
error  should  have  proved  the  value  of  the  bills 
at  the  time  of  the  commencement  of  the  suit, 
or  at  the  time  when  the  plaintiff  in  error  was 
in  default,  if  that  was  ascertained.  The  con- 
jectural value  which  the  plaintiff  in  error 
placed  upon  the  bills  at  the  date  of  his  letter, 
was  not  evidence  of  the  damages;  it  being  clear 
that  he  was  not  then  in  default. 

Mr.  A.  P.  Man,  contra,  cited  and  com- 
mented on  Com.  Dig.,  tit.  Pleader,  C,  70; 
Pal.  Ag.,  58,  59;  Birks  v.  Trippet,  1  Saund.,  33 
a;  Ostrander  v.  Brown,  15  Johns.,  39.. 

By  the  Court,  Co  wen.  J.  The  only  question 
made  on  the  trial  which  can  be  reviewed  on  this 
writ  of  error  is,  whether  a  collecting  agent,  hav- 
ing received  the  moneys  of  his  principal,  be  lia- 
ble to  an  action  without  a  previous  request  to 
pay.  The  progress  of  the  question  in  this  court, 
or  rather  of  questions  now  thought  to  bear  upon 
it,  has  been  as  follows.  In  Ferris  v.  Paris,  10 
Johns.,  285,  a  foreign  factor  was  held  not  to 
be  liable  for  the  proceeds  of  sales,  till  he  should 
first  be  directed  how  to  remit,  and  refuse  to 
comply.  The  case  was  somewhat  special  in  its 
circumstances,  and  appears  to  have  been  con- 
sidered without  reference  to  a  single  book  or 
a  recurrence  to  any  general  principle.  It  is 
scarcely  an  authority  for  the  rule  that  a  de- 
mand must  in  general  be  made  even  upon  a  fac- 
tor, much  less  an  agent  of  any  other  character. 
Then  came  Taylor  v.  Bates,  5  Cow.,  376,  379, 
which  went  somewhat  upon  its  analogy  toFerris 
v.  Paris.  It  was  there  held  that  an  attorney  at 
law  was  not  liable  to  an  action  for  moneys  col- 
lected, till  demand  made.  The  circumstances 
of  that  case  too  were  somewhat  special.  The 
attorney  resided  in  Vt.,  and  collected  for 
clients  in  this  State.  He  had  moreover  made 
398*]  an  effort  to  find  where  he  *should  pay 
the  money,  the  attorneys  in  fact  for  the  plaint- 
iff having  refused  to  receive  it.  The  next  case 
is  Rathbun  v.  Ingatts,  7  Wend.,  320  ;  another 
special  case.  The  defendant  could  hardly  be 
said  to  have  been  a  receiver  of  the  funds  till 
about  the  time  when  the  plaintiff  absconded, 
and  he  had  not  afterwards  returned  and 
showed  himself  publicly.  Sutherland,  /., 
considered  Taylor  v.  Bates  as  an  authority  that 
an  attorney  at  law  is  not  in  general  liable  till 
demand  made  or  direction  given  to  remit.  (See, 
also,  M'Farlandv.  Orary,  8  Cow.,  253.)  On 
the  contrary,  in  Stafford  v.  Richardson,  15 
Wend.,  302:  the  Statute  of  Limitations  was 
held  to  run  in  favor  of  the  attorney,  though  no 
demand  had  been  made.  Taylor  v.  Bates  was 
there  spoken  of  as  a  special  case.  Ex  parte 
Ferguson,  6  Cow..  596,  was  a  motion  to  attach 
an  attorney,  and  furnishes  no  guide  in  respect 
to  an  action. 

The  utmost  that  our  own  cases  establish  is, 
that  a  foreign  factor  and  an  attorney  at  law 
are  not  liable  till  request,  though,  on  our  latest 
decision,  I  should  hardly  think  this  predicable 
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of  an  attorney.(ft)  If  the  rule  be  general,  it 
should  work  both  ways.  If  the  attorney  is  to 
be  protected  till  demand,  it  follows  that  he 
ought  not  to  be  allowed  the  benefit  of  the  stat- 
ute running  till  a  demand  is  made.  The  reason 
is  quite  as  strong  in  favor  of  sheriffs  ;  yet  an 
action  lies  for  moneys  collected  by  them  with- 
out demand.  Dale  v.  Birch,  3  Camp.,  347.  (S. 
P.,  Dygert&ds.  Crane,  1  Wend.,  534;  Brewster 
v.  Van  Ness,  18  Johns.,  133.)  If  officers  of  the 
court  be  vexatiously  pursued,  the  courts  are 
competent  to  relieve  on  motion;  and  this  is  the 
only  remedy  for  the  sheriff,  a  man  more  con- 
stantly engaged  in  receipting  and  disbursing 
than  the  attorney.  Id.  Jefferies  v.  Sheppard  3 
B.  &  Aid.,  696. "  Be  all  this  as  it  may,  how- 
ever, and  though  it  be  proper  to  protect  an  of- 
ficer of  the  court  against  the  possibility  of 
*vexation,  by  requiring  a  demand  ;  or  [*399 
a  factor,  who,  it  seems,  is  so  protected  in  a 
measure  as  well  by  the  English  rule  as  our 
own;  Tophamv.  Braddick,  1  Taunt.,  571;  yet 
I  apprehend  there  is  no  general  rule  in  the  law 
requiring  so  much  as  to  other  agents.  Money 
received  by  an  agent  is  received  for  the  use  of 
his  principal ;  and  on  this  ground  the  sheriff 
was  held  liable  by  Ld.  Ellenborough,  Ch.  J., 
in  Dale  v.  Birch.  The  general  rule  seems  to  be 
correctly  laid  down  in  Buckner  v.  Patterson, 
Litt.  Sel.  Cas. ,  234.  The  money  had  there  been 
paid  to  the  defendant  in  order  that  he  should 
pay  it  over  to  the  plaintiff.  On  an  action 
brought,  the  question  was  raised  whether  it 
was  due  before  being  demanded.  Logan,  J., 
said:  "The  money  being  paid  to  the  defendant 
for  Buckner,  created  in  law  an  implied  prom- 
ise on  the  part  of  the  defendant,  in  favor  of 
Buckner,  which  rendered  him  liable  imme- 
diately to  the  plaintiff  for  that  sum."  A  de- 
mand was  therefore  held  to  be  unnecessary. 
The  case  of  Cooner  v.  Little,  Cam.  &N.,  92,  is 
still  more  directly  in  point.  There  the  de- 
fendant received  money  as  the  agent  of  the 
plaintiff,  on  an  army  certificate.  The  court 
held  that  an  action  lay  immediately.  Sergeant 
Williams,  in  1  Saund. ,  33,  n.  2,  says  that  where 
the  money  is  due  and  payable  immediately,  no 
demand  is  necessary;  and  the  rule  is  general 
that  where  the  action  is  for  a  precedent  debt  or 
duty,  a  demand  need  not  be  proved.  1  Chit. 
PI.,  329,  Am.  ed..  1840.  The  duty  of  a  collect- 
ing agent  is  not  merely  to  receive,  but  to  pay 
over  the  money;  and  it  seems  to  me  more  im- 
portant that  he  should  be  holden  to  do  so  with- 
out request,  than  in  the  case  of  an  ordinary 
debtor  for  money  lent.  There  the  creditor 
knows  what  to  demand;  he  is  generally  igno- 
rant that  his  agent  has  collected  the  money. 
Where  one  engages  to  pay  an  ordinary  debt, 
even  though  he  provide  that  this  shall  be  on 
demand,  yet  bringing  a  suit  is  a  sufficient  de- 
mand. This  was  held  of  the  plaintiff's  money, 
received  to  keep  for  him  and  to  be  restored  on 
demand.  Darnell  v.  Magruder,  1  Harr.  &  G., 
439.  The  duty  of  a  collecting  agent  to  seek  his 
principal  and  pay  the  money  he  has  collected, 
was  never  doubted  in  Westminister  Hall.  In 
Nicholson  v.  Knowles,  5  Madd.,  47,  the  Vice- 

(b)  In  Maine,  it  has  been  expressly  held  that  an 
attorney  is  liable  to  an  action  for  money  collected 
by  him,  in  the  same  manner  as  any  other  agent, 
without  a  special  demand ;  and  that  the  Statute  of 
Limitations  begins  to  run  from  the  time  he  receives 
the  money.  Coffin  v.  Coffin,  7  Greenl.,  5398. 
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40O*]  *Ghancettor  said  the  agent's  duty  was 
to  pay  the  money  over  to  the  principal,  and  he 
•would  not  allow  the  agent  to  contest  the  prin- 
cipal's right,  on  the  ground  that  another 
claimed  or  even  had  a  right  to  the  money.  The 
form  of  the  action  furnishes  a  test.  It  is  in- 
debitatus  assumpsit  for  money  had  and  re- 
ceived. Pal.,  Ag.,  57.  This  action  proceeds  on 
an  implied  promise  arising  from  a  precedent 
debt;  and  though  the  declaration  state  it  as 
a  promise  to  pay  on  demand,  the  defendant 
may  plead  nan  assumpsit  within  six  years.  He 
is  not  put  to  say  the  action  did  not  accrue 
within  six  years  from  the  time  of  demand. 
Collins  v.  Benning,  12 Mod.,  444.  I  venture  to 
affirm  that  the  only  exception  to  be  found  in 
the  law,  unless  a  licensed  attorney  be  one,  is 
that  of  a  factor  who  is  sued  not  simply  for 
omitting  to  pay  over  moneys,  but  on  his  im- 
plied promise  to  account.  Such  was  Topham 
v.  Bradick,  before  cited.  In  that  case,  no  re- 
quest to  account  being  shown,  the  Statute  of 
Limitations  was  held  not  to  run.  The  case 
was  put  on  the  special  ground  that  the  prom- 
ise was  to  sell  goods  going  to  a  distant  country, 
and  that  the  transaction  would  perhaps  require 
a  considerable  time  for  its  completion.  The 
contract  between  the  merchant  and  his  factor 
raises  no  immediate  duty  against  which  the 
the  Statute  of  Limitations  can  run.  It  looks 
to  a  distant  day  for  performance;  and  from  the 
very  nature  of  it  imposes  no  obligation  to  pay 
over  moneys  until  an  account  is  given.  It  was 
strong,  perhaps,  to  say  that  the  factor  need 
not  even  account  without  request,  after  the 
transaction  is  closed ;  and  the  contrary  seems 
to  have  been  taken  for  granted  in  Varden  v. 
Parker,  2  Esp.,  710.  But  the  reason  of  apply- 
ing the  rule  to  any  extent  in  this  more  com- 
plicated commercial  relation,  ceases  altogether 
when  we  come  to  the  simple  duty  of  a  collect- 
ing agency.  As  to  this,  whatever  money  is  re- 
ceived, be  it  part  or  the  whole,  it  must  be  paid 
over  within  a  reasonable  time,  without  wait- 
ing for  a  demand. 

The  objection  that  the  defendant  had  not  re- 
ceived money,  but  property  in  payment,  and 
therefore  the  action  for  money  had  and  re- 
ceived is  inappropriate,  does  not  appear  to 
have  been  taken  at  the  trial. 
40 1  *]  *The  third  point  taken  by  the  plaint- 
iff in  error,  relates  merely  to  the  amount  of 
damages.  Though  it  might  have  been  a  prop- 
er point  for  consideration  on  moving  for  a  new 
trial,  it  is  not  so  on  writ  of  error.  It  was  clear- 
ly no  ground  of  nonsuit  that  the  plaintiff  had 
not  proved  the  value  of  the  bills  received  by 
the  defendant ;  for  without  that  the  plaintiff 
was  entitled  to  recover  something.  The  point 
not  having  been  made  except  on  the  motion 
for  a  nonsuit,  is  not  brought  up  in  such  a  way 
that  we  can  consider  it  in  reference  to  the 
amount  of  damages.  To  make  it  available  in 
that  view,  instructions  should  have  been  asked 
against  anything  more  than  nominal  damages. 
On  the  court  below  refusing  to  charge  accord- 
ingly, the  point  might  have  been  raised  by  ex- 
ception. 

On  the  whole,  lam  of  opinion  that  the  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 

Collecting  agent— When  mu»t  pay  over  moneyt— 
Demand  from,  not  necessary.    Cited  In— 6  N.  Y.,  117 ; 
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13  Barb.,  633;  43  Barb.,  446;  2  Abb.  Pr.,  304 ;  4  E.  D. 
S.,  496 ;  7  Ga.,  197 ;  50  Am.  Dec.,  397. 

Officer— Neglect  of,  to  pay  over  moneys  collected- 
Demand.  Cited  in— 2  T.  &  C.,  301 ;  43  Miss.,  295;  5  Am. 
Rep.,  491,  494. 

Foreign  factor— Not  liable  until  after  demand- 
Cited  in -2  N.  Y.,  130 ;  12  Barb.,  301 ;  2  Abb.  Pr.,  304  ; 
9  Bos.,  149 ;  4  E.  D.  S.,  496 ;  Co.  R.  N.  S.,  330. 

Attorney— Liability  of,  for  moneys  collected— De- 
mand. Cited  in— 2  N.  Y.,  130 ;  5  Kan.,  67,  68. 

Stat.  of  Lim.— Applied  to  cases  of  agency.  Cited 
in-14  Hun,  537;  1  Bradf .,  239. 

Also  cited  in— 5  Denio,  252. 


THE  PEOPLE  e.  SLATER. 

Indictment —  When  Offense  Must  Be  Proved  as 
Laid. 

If  the  offense  charged  in  an  indictment  be  of  a  lo- 
cal nature,  whatever  is  stated  by  way  of  describing: 
the  place  where  it  was  committed,  must  be  proved 
precisely  as  laid. 

Accordingly,  where  an  indictment  for  arson  de- 
scribed the  building-  as  situated  in  the  sixth  ward  of 
the  City  of  N.  Y.,  and  it  turned  out  in  evidence  upon 
the  trial  that  the  building1  was  in  the  fifth  ward ; 
held,  that  the  prisoner  was  entitled  to  an  acquittal. 

Citations— Arch.  Cr.  PL,  41,  97, 107,  108,  263,  264 :  3 
Chit.  Cr.  L.,  365 ;  Steph.  PI.,  291 ;  Moody,  Cr.  Cas., 
323,  324,  n. 

riERTIORARI  to  the  N.  Y.  Oyer  and  Ter- 
\J  miner, where  Slater  was  convicted  of  arson 
in  the  first  degree.  The  case  is  stated  in  the 
opinion  of  the  court. 

Mr.  J.  Howe,  for  defendant. 

Mr. Hackett,  for  the  people. 

By  the  Court,  Nelson,  Ch.  J.  The  prisoner 
was  indicted  on  a  charge  of  arson  for  setting 
fire  to  an  "  inhabited  dwelling-*house  [*4O2 
of  one  Peter  Lang,  situate  and  being  in  a  cer- 
tain street  called  Broadway,  in  the  sixth  ward 
of  the  City  of  New  York,  known  and  distin- 
guished as  No.  333  in  said  street,"  etc.  It 
turned  out  in  proof  that  the  dwelling  house 
was  situated  in  the  fifth  ward  of  the  city,  in- 
stead of  the  sixth,  as  charged  in  the  indict- 
ment, whereupon  the  counsel  for  the  prisoner 
took  an  objection  on  the  ground  of  variance. 
The  court  below  were  of  opinion  that  the  ob- 
jection was  fatal;  but  on  being  advised  that 
the  N.  Y.  General  Sessions  had  ruled  other- 
wise in  a  similar  case,  they  consented  that  the 
trial  might  proceed,  and  the  prisoner  was  con- 
victed. 

The  opinion  expressed  at  the  trial  was  un- 
doubtedly correct,  as  the  place  was  stated  by 
way  of  local  description  and  not  as  venue 
merely.  Mr.  Archbold  observes  that,  "Where 
a  place  is  stated  as  matter  of  local  description, 
the  slightest  variance  between  the  description 
of  it  in  the  indictment  and  the  evidence,  will 
be  fatal."  Arch.  Cr.  PI.,  41.  He  instances 
indictments  for  stealing  in  a  dwelling-house, 
for  burglary,  for  arson,  for  forcible  entry,  for 
entering  or  being  in  a  close  by  night  for  the 
purpose  of  taking  game,  etc.,  and  the  like;  in 
which  cases  a  variance  in  the  name  of  the  par- 
ish or  place  where  the  house  is  situated,  or  in 
any  other  description  given  of  it,  will  be  fatal. 
See,  also,  7d.,97,  107,  108,  264;  8  Chit.  Cr.L., 
865;  Steph.  PI.,  291. 

This  principle  was  recognized  and  acted 
upon  in  the  case  of  Rex  v.  Woodward,  Moody, 
Cr.  Cas.,  828,  which  was  an  indictment  for 
arson,  charging  the  setting  fire  to  a  certain 
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out-house  situate  in  the  Parish  of  N.  in  the 
County  of  Nottingham,  whereas  it  turned  out 
upon  the  evidence  that  it  was  situate  in  the 
Parish  of  P.  There  was  also  a  count  for  set- 
ting fire  to  a  stack  of  beans.  Justices  Gaselee 
and  Littledale,  before  whom  the  prisoner  was 
tried,  thought  the  objection  on  the  ground  of 
variance  well  taken  in  relation  to  the  put- 
house,  as  there  was  a  local  description  given 
of  it  which  should  be  proved  as  laid;  but  they 
were  inclined  to  think  otherwise  in  respect  to 
the  charge  for  setting  fire  to  the  stack  of  beans 
as  that  might  be  considered  iu  the  light  of  a 
common  larceny,  which  need  not  be  proved  to 
4O3*]  *have  been  committed  in  the  parish  al- 
leged, provided  it  was  in  the  county. 

Mr.  Archbold,  in  commenting  on  the  indict- 
ment for  arson,  observes  that  "  The  Parish  is 
material,  for  it  is  stated  as  part  of  the  local  de- 
scription of  the  house  burnt,  being  referred  to 
by  the  subsequent  words  '  there  situate.' 
Therefore,  if  the  house  be  proved  to  be  situate 
in  another  parish,  the  defendant  must  be  ac- 
quitted." He  adds,  that  in  a  late  case,  refer- 
ring to  Rex  v.  Woodward,  supra,  "Upon  an  in- 
dictment for  setting  fire  to  a  stack  of  pulse,  it 
was  holden  that  the  offense  was  not  of  a  local 
nature.  But,  in  that  case,  the  indictment  gave 
no  local  description  to  the  property  de- 
stroyed." Arch.  Cr.  PI.,  263.  And  such  will 
appear  to  be  the  fact  on  examining  the  case. 

In  Rexv.  Bullock,  Moody,  Cr.  Cas.,  324,  n., 
on  an  indictment  for  breaking  and  entering  a 
dwelling-house  situate  in  the  Parish  of  B., 
which  was  misdescribed,  Littledale,  J.,  direct- 
ed an  acquittal  of  the  capital  part  of  the 
charge,  but  allowed  a  verdict  of  guilty  for  the 
larceny. 

I  am  satisfied  the  objection  on  the  ground  of 
variance  was  well  taken,  and  that  the  prisoner 
was  entitled  to  an  acquittal  for  this  reason. 

New  trial  granted.(a) 

Cited  in— 3  Denio.  125 ;  46  Barb.,  496 ;  6  Park.,  365 ; 
6  McLean,  32;  19  Minn.,  280. 

(a)  See  Cowen  &  H.  Notes  to  Phil.  Ev.,  538,  539. 


THE  CAYUGA  COUNTY  BANK  t>.  DILL. 

Negotiable  Paper —  Waiver  of  Demand  and  No- 
tice, by  Indorser —  What  Amounts  to. 

Though  an  indorser  of  a  promissory  note  may 
waive  demand  and  notice,  it  must  be  done  under- 
standingly,  or  his  acts  must  be  such  as  to  mislead 
the  holder  by  inducing1  him  to  believe  that  a  waiver 
is  intended.  Per  Nelson,  Ch.  J. 

On  the  day  that  a  note  which  was  payable  at  a 
bank  fell  due,  the  last  indorser  called  upon  the  cash- 
ier and,  after  remarking  that  the  note  bad  "  comu 
round,"  proposed  to  pay  it  in  part  and  renew  it  for 
the  balance  as  soon  as  the  maker  returned,  he  being 
then  absent;  whereupon  the  cashier  expressed  a 
willingness  to  comply  with  these  terms.  By  reason 
of  a  mistake  of  one  of  the  clerks  in  the  Bank  as  to 
the  time  the  note  fell  due,  it  was  not  then  protested, 
4O4*]  but  the  protest  *was  made  the  third  day  aft- 
erwards. On  the  morning  of  that  day  the  indorser 
called  at  the  Bank,  and,  upon  inquiring  why  the 
note  had  not  been  protested,  was  told  it  would  be 
done  in  the  afternoon,  to  which  he  replied  it  was 
too  late,  and  refused  to  indorse  a  renewal  note. 
Held,  that  the  circumstances  were  not  sufficient  to 
make  out  a  waiver  of  demand  and  notice.  Cowen, 
J.,  dissented. 

Citations— 1  Johns.  Cas.,  99 ;  2  Stark.,  57;  7  Wend., 
168 ;  1  Cromp.  &  M.,  725.  727. 

A  SSUMPSIT,  by  the  indorsees  against  the 
J\.  last  indorser  of  a  promissory  note,  tried 
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at  the  Cayuga  Circuit,  in  October,  1842,  before 
Moseley,  C.  Judge.  The  defense  was,  that 
there  had  not  been  a  demand  and  notice:  to 
which  the  plaintiffs  answered  that  both  had 
been  waived  by  the  defendant.  The  facts  re- 
lied on  to  establish  the  waiver  were  as  follows: 
March  30,  1842,  the  day  on  which  the  note  fell 
due,  the  defendant  called  at  the  plaintiffs' 
Bank  and,  after  observing  to  the  cashier  that 
the  note  had  "  come  round,"  asked  him  if  it 
could  not  be  renewed  on  paying  $100  and  dis- 
count. He  said  the  maker  was  absent  and  the 
note  would  have  to  lie  over  till  his  return, 
which  would  be  in  a  few  days.  The  cashier 
expressed  a  willingness  to  renew  the  note  upon 
the  terms  proposed,  if  the  defendant  could  do- 
no  better.  On  leaving  the  Bank,  the  defendant 
met  Mr.  Beardsley,~one  of  the  directors,  to- 
whom  he  repeated  what  he  had  said  to  the 
cashier,  adding,  that  on  the  maker's  return, 
$100  should  be  paid  and  the  note  renewed. 
Beardsley  assented  to  the  renewal  and  told  the 
cashier  to  let  the  note  lie.  On  the  morning  of 
the  2d  of  April  following,  the  defendant  again 
called  upon  the  cashier  and  asked  why  the 
note  had  not  been  protested.  The  cashier  re- 
plied that  he  intended  to  do  it  in  the  afternoon. 
The  defendant  said  it  was  too  late,  that  the 
note  fell  due  March  30,  and  that  he  so  in- 
formed the  cashier  at  their  previous  conversa- 
tion. On  examining  the  note,  it  was  ascer- 
tained that  the  defendant  was  right.  He  was 
thereupon  requested  to  indorse  a  renewal  note, 
but  refused.  Afterwards,  on  the  same  day, 
the  note  was  protested  for  non-payment,  but 
no  notice  was  sent  to  the  defendant.  The 
mistake  in  relation  to  the  day  of  payment  was 
made  by  one  of  the  clerks  in  the  Bank,  who- 
indorsed  the  note  as  falling  due  April  2,instead 
of  the  true  time. 

The  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground  *that  the  plaintiffs  [*4O5 
had  not  proved  enough  to  fix  a  liability  upon 
the  defendant  as  indorser.  The  circuit  judge 
denied  the  motion,  and  the  defendant's  coun- 
sel excepted.  The  judge  charged  the  jury, 
that  the  defendant's  request  to  let  the  note  lie 
over,  upon  the  assurance  that  it  should  be  re- 
newed, dispensed  with  the  necessity  of  a  de- 
mand and  notice  of  non-payment;  and  that  the 
plaintiffs  were,  therefore,  entitled  to  recover. 
The  defendant's  counsel  again  excepted.  The 
jury  rendered  a  verdict  for  the  plaintiffs,  and 
the  defendant  now  moved  for  a  new  trial  on  a 
bill  of  exceptions. 

Mr.  W.  T.  Worden,  for  defendant. 

Mr.  J.  Porter,  for  plaintiffs. 

Nelson,  Ch.  J.  I  think  the  learned  judge 
erred.  It  cannot  be  pretended  that  the  omis- 
sion to  charge  the  defendant  as  indorser  was 
at  all  attributable  to  what  he  said  to  the  of- 
ficers of  the  Bank  in  relation  to  renewing  the 
note.  On  the  contrary,  it  is  clear  that  the 
omission  occurred  in  consequence  of  the  mis- 
take of  the  clerk  in  respect  to  the  day  on  which: 
the  note  fell  due.  The  same  course  would 
have  been  pursued  by  the  Bank  though  no 
communication  had  been  held  between  its  of- 
ficers and  the  defendant.  It  is  apparent,  also, 
from  the  whole  case,  that  the  cashier  did  not 
regard  the  conversation  as  dispensing  or  as  in- 
tended to  dispense  with  demand  and  notice  ; 
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and  this  is  at  least  some  evidence  that  no  such 
effect  was  designed. 

One  of  the  great  excellencies  of  the  species 
of  commercial  paper  now  in  question,  and  one 
also  which  the  courts  labor  to  preserve,  is  the 
precision  and  accuracy  with  which  the  rights 
and  obligations  of  all  parties  are  defined.  The 
least  informed  person  cannot  well  mistake  the 
one  or  the  other.  To  allow  casual  and  loose 
conversations,  not  amounting  to  any  definite 
arrangement  or  determination,  to  supersede 
the  duties  and  obligations  enjoined  by  law, 
would  lead  to  confusion  and  the  most  mis- 
chievous consequences.  An  indorser  may  un- 
doubtedly waive  the  condition  of  bis  liability; 
but  it  should  be  done  understandingly,  or  his 
4O6*]  *acts  must  be  such  as  fairly  to  mislead 
the  holder  by  inducing  him  to  believe  that  such 
waiver  is  intended. 

In  Prideaux  v.  Collier,  2  Stark.,  57,  the  de- 
fendant, the  drawer  of  a  bill,  said  to  the  plaint- 
iff, on  the  day  it  became  due,  that  he  under- 
stood the  plaintiff  was  the  holder  of  the  bill, 
which  he  hoped  would  be  paid,  and  that  he 
would  endeavor  to  provide  effects.  The  bill 
was  not  presented  to  the  drawees  in  time,  and 
an  attempt  was  made  to  excuse  the  neglect  on 
the  above  ground;  but  the  court  held  that  the 
drawer  was  discharged. 

In  the  case  of  Lefflngwett  v.  White,  1  Johns. 
Cas.,  99,  which  was  principally  relied  on  by 
the  counsel  for  the  plaintiffs,  the  holder  was 
misled  by  the  pending  negotiation  for  a  further 
time  of  payment,  which  was  set  on  foot  by  the 
indorser.  That  is  not  this  case. 

Were  it  at  all  important  to  consider  the  con- 
sequences to  the  present  defendant  of  the  neg- 
lect to  give  him  notice,  it  is  easy  to  see  how  he 
may  have  been  prejudiced.  The  prior  indors- 
ers  are  confessedly  discharged;  but  if  the  note 
had  been  duly  protested,  their  liability  would 
have  continued  for  the  benefit  of  the  defend- 
ant, or,  if  he  had  received  notice,  he  would 
have  been  interested  in  seeing  that  they  also 
were  properly  charged.  As  it  is,  he  has  lost 
all  remedy  against  them.  I  am  of  opinion  that 
a  new  trial  should  be  granted. 

Bronson,  -/. .  concurred. 

Cowen,  -/. ,  dissenting.  I  think  the  reason 
for  requiring  notice  to  an  indorser  fails  alto- 
gether in  its  application  to  Dill,  the  defendant. 
He  knew  that  the  note  must  lie  over  and,  on 
the  day  of  presentment,  told  the  cashier  that 
the  maker  was  gone  and  it  would  not  be  paid. 
On  the  same  day  he  stated  this  to  Beardsley, 
adding  that  on  the  maker's  return  (100  should 
be  paid  and  the  note  renewed.  After  this,  I 
think  it  not  only  unreasonable,  but  most  un- 
gracious to  raise  the  objection  that  he  had  not 
notice  of  presentment  and  non-payment.  He 
does  not  pretend  that  he  even  made  a  mistake. 
4O7*J  He  was  *master  of  the  whole  ground, 
and  knew  all  that  a  presentment  and  notice 
could  have  communicated.  The  only  reason 
for  notice  is,  that  the  indorser  may  provide  for 
his  indemnity.  He  may  waive  notice;  and  this 
takes  nothing  from  his  remedy.  LeffingweU  v. 
White,  1  Johns.  Cas.,  99.  is  in  point.  The 
court  there  said:  "The  defendant  was  fully 
apprised  of  his  situation  before  and  at  the  time 
the  note  fell  due.  One  of  the  makers  was  ab- 
sent from  the  State, and  the  other  hadabscond- 
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ed.  A  formal  demand  and  notice,  under  such 
circumstances,  could  answer  no  valuable  pur- 
pose. The  defendant,  sensible  of  this,  by  hia 
own  acts  admitted  his  responsibility,  treated 
the  note  as  his  own,  and  negotiated  "for  a  fur- 
ther time  of  payment."  That  is  the  present 
case,  in  totidem  verbis.  The  case  of  Prideauar 
v.  Collier,  2  Stark.,  57,  if  it  were  the  other 
way,  is  a  mere  Nisi  Prius  decision;  but  I  do- 
not  see  any  difference  between  that  and  the 
case  decided  by  this  court.  The  drawer  told 
the  holder  he  hoped  the  bill  would  be  paid, 
and  he  would  endeavor  to  provide  effects  and 
would  see  the  holder  again.  Ld.  Ellenborough, 
Ch.  J.,  said  all  this  imported  no  more  than  that 
the  drawees  would  probably  not  accept  the 
bill;  but  it  was  possible  they  might  change 
their  minds.  He  required  a  presentment, there- 
fore, as  evidence  that  there  was  default  of  the 
drawees.  Here  we  have  the  positive  assurance 
of  Dill  that  the  note  would  not  be  paid;  an  as- 
surance given  on  the  very  day  it  fell  due,  and 
accompanied  by  the  reason,  viz.:  that  the 
maker  was  absent  from  the  country,  which 
was  true.  The  argument  of  Mr.  J.  Nelson,  in 
Bk.  of  N.  T.  v.  Griswold,  1  Wend.,  168,  ap- 
plies, viz.:  "Upon  the  maxim  that  when  the 
reason  for  the  rule  of  law  does  not  exist,  it 
ought  not  to  be  applied,  it  has  frequently  been 
decided,  that  in  cases  where  the  non-payment 
by  the  maker  and  failure  of  notice  to  the  in- 
dorser cannet  possibly  operate  to  the  injury  of 
the  indorser.  the  omission  will  not  discharge 
him."  I  know  it  is  said  in  one  case  that  notice 
and  knowledge  are  different.  Picken  v.  Gra- 
ham, 1  Crompt.  &  M.,  725,  727.  That  is  cer- 
tainly not  so  under  our  rule,  even  if  it  will  bear 
the  test  of  common  sense.  The  complaint  of 
the  present  defendant  is  shortly  this:  "You 
failed  *to  give  me  notice  of  what  I  [*4O8 
knew  all  about,  and  informed  you  of  myself  ; 
in  consequence  of  which  I  have  been  kept  in 
the  dark,  delayed,  and  finally  lost  my  remedy 
over  against  my  principal."  He  may  have  lost 
his  remedy;  perhaps  he  never  had  an  effectual 
one;  but  it  seems,  with  great  deference,  to  be  a 
departure  from  every  principle  on  which  this 
defense  rests,  if  we  allow  it  to  prevail.  Indeed, 
its  interposition  by  the  defendant  strikes  me  aa 
requiring  an  unusual  power  of  face.  I  cannot 
doubt  that  the  circuit  judge  was  right  in  dis- 
regarding it,  and  charging  as  he  did  in  favor 
of  the  plaintiffs.  I  am  opposed  to  a  new  trial. 

New  trial  granted. 

Denied— 30  Am.  Rep.,  628  (35  Ohio  St..  631). 
Cited  In— SSandf.  Ch.,  99;  13  Barb.,  167 :  50  Barb., 
46 ;  12  Allen,  563 :  44  Am.  Dec.,  632  (1  Fla..  34). 


MILLARD*.  WHITAKER. 

Action  on  Justice's  Judgment — When  to  Be 
Brought — Statute — Former  Recovery — When 
a  Bar— Set  Off. 

Actions  upon  justices'  judgments  rendered  pre- 
vious to  1830,  may  be  brought  at  any  time  within 
twenty  years  from  their  rendition,  notwithstanding 
the  provision  In  2  R.  8..  Site,  we.  1H,  sub.  2. 

The  case  of  Fairbanks  v.  Wood,  17  Wend.,  329  ad- 
verted to.  and  the  reporter's  abstract  corrected. 

An  action  upon  a  justice's  judgment  is  not  barred 
by  a  former  recovery  before  a  Justice  on  the  same 
Judgment. 
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If,  in  the  first  suit  upon  the  judgment,  a  defense 
be  interposed,  followed  by  judgment  against  the 
plaintiff,  this  will  bar  a  second  suit.  Per  Cowen,  J. 

So,  if  the  plaintiff  fail  in  the  first  suit  to  recover 
the  whole  of  the  judgment;  e.  g.,  by  reason  of  part 
payment  or  a  set-off.  Per  Cowen,  J. 

where  the  judgment  has  been  once  used  by  the 
plaintiff  as  a  set-off,  and  either  allowed  or  disal- 
lowed, he  cannot  afterwards  sue  upon  it.  Per  Cow- 
en,  J. 

Citations-5  Wend.,  240 ;  1  Cow.,  178, 808. 

ERROR  to  the  Steuben  C.  P.  Millard  sued 
Whitaker  in  April,  1837,  before  a  justice, 
and  declared  in  debt  on  a  justice's  judgment. 
Pleas:  1.  The  general  issue;  2.  A  former  re- 
covery on  the  same  judgment;  and  3.  The 
Statute  of  Limitations.  The  justice  gave  judg- 
ment for  the  plaintiff.  The  defendant  ap- 
pealed, and  on  the  trial  in  the  C.  P.  the  case 
was  this:  in  July,  1827,  the  plaintiff  recovered 
a  judgment  before  a  justice  of  the  peace  against 
4O»*]  the  defendant  *for  f  29.55.  In  Febru- 
ary, 1830,  the  plaintiff  sued  the  defendant  on 
the  judgment  before  another  justice,  and  re- 
covered a  second  judgment  for  the  amount  of 
the  first,  which  has  not  been  paid.  The  plaint- 
iff then  Drought  this  suit  in  April,  1837,  on  the 
first  judgment.  The  defendant  insisted  that 
the  Statute  of  Limitations  was  a  bar;  and  also 
that  the  first  judgment  was  extinguished  by 
the  second.  The  C.  P.  decided  in  his  favor, 
and  the  plaintiff  excepted.  Verdict  and  judg- 
ment for  the  defendant.  The  plaintiff  brought 
error. 

Mr.  D.  Rumsey,  Jr.,  for  plaintiff  in  error. 

Mr.  D.  McMaster,  for  defendant  in  error. 

Bronson,  ./.  As  the  judgment  on  which 
the  plaintiff  sued  was  recovered  prior  to  1830, 
the  present  Statute  of  Limitations  has  nothing 
to  do  with  the  case.  Fairbanks  v.  Wood,  17 
Wend.,  329.  This  is  not  the  first  time  that  the 
marginal  note  to  that  case  has  led  to  error. 
Johnson  v.  Burrdl,  2  Hill,  238.  As  twenty 
years  had  not  run  upon  the  judgment,  the  ac- 
tion was  in  time. 

The  second  judgment  was  of  no  higher  nat- 
ure than  the  first,  and  there  was,  consequently, 
no  extinguishment.  Preston  v.  Perton,  Cro. 
Eliz.,  817;  Andrews-?.  Smith,  9  Wend.,  53,  and 
cases  cited.  There  must  be  a  venire  de  novo.(a) 

Cowen,  /.If  the  cases  cited  by  my  brother 
Bronson  do  not  conflict  with  Schroeppel  v.  Jew- 
ell, 1  Cow.,  208,  and  McOuinty  v.  Herrick,  5 
Wend.,  240,  there  is  no  difficulty  in  saying 
that  a  judgment  recovered  on  a  judgment  shall 
not  work  an  extinguishment.  It  would  be  oth- 
erwise, I  have  no  doubt,  on  a  defense  being  set 
up  against  the  first  judgment,  followed  by  a 
verdict  for  the  defendant;  and  I  think  the  rule 
41O*]  *of  non-extinguishment  must  be  con- 
fined to  a  full  recovery  of  the  whole  judgment. 
See  Mumford  v.  Stacker,  1  Cow.,  178.  If  any 
part  of  it  be  found  paid  or  compensated  by  a 
set-off,  or  if  it  be  reduced  for  any  cause,  a  sec- 
ond action  cannot  be  sustained  upon  it.  So  if 
it  be  used  by  the  party  as  a  set  off .  and  either 
allowed  or  disallowed.  It  is  on  this  last  ground 
that  I  think  the  cases  of  Schroeppel  v.  Jewell 
and  McGuinty  v.  Herrick  are  distinguishable. 

(a)  That  a  former  judgment  which  does  not 
merge  the  demand  on  which  it  was  rendered,  is 
no  bar  to  a  subsequent  suit  on  the  same  demand, 
see  Cowen  &  H.,  Notes  to  Phil.  Ev.,  958,  and  cases 
cited. 
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These,  especially  the  latter,  go  on  the  ground 
that  the  judgment  had  been  introduced  and 
passed  upon  as  a  set-off.  In  such  case  it  was 
held  to  be  extinguished  as  effectually  as  if  it 
had  been  paid,  whether  the  iury  allowed  it  or 
not;  and  the  party  afterwards  taking  out  ex- 
ecution upon  it  was  held  to  be  a  trespasser. 
Judgment  reversed. 

Cited  in— 3  Barb.,  310:  7  Barb.,  448,449;  15  Barb., 
184 ;  19  Barb.,  488 ;  3  How.  Pr.,  275 ;  18  How.  Pr.,  476 ; 
1  Bradf .,  4 ;  3  Co.  R.,  228 :  48  Ind.,  482. 


ARESON  v.  ARESON. 

Witts— Construction— Application  of  Concluding 
Words  of  Sentence. 

The  will  of  A.,  who  died  seised  in  fee  of  certain 
lands,  leaving  a  wife  and  children,  contained  a 
clause  in  these  words,  "I  give  and  bequeath  unto 
my  beloved  wife  all  my  real  estate,  one  clock,  and 
the  interest  of  five  hundred  dollars  during  her  life- 
time ;"  and  the  other  parts  of  the  will  disposed  of 
the  residue  of  the  personal  property  among  the  chil- 
dren, but  no  further  notice  was  taken  of  the  lands. 
Held,  that  the  words  "during  her  lifetime"  were  ap- 
plicable to  the  last  preceding  antecedent,  viz.:  "the 
interest  of  five  hundred  dollars,"  and  that  the  widow 
took  an  estate  in  fee  in  the  lands. 

Citations— 1  R.  S.,  748.  sec.  1 ;  2  Inst.,  45, 50 ;  Dwar. 
St.,  704 ;  2  Ld.  Raym.,  831 ;  1  Salk.,  234 ;  4  Ves.,  329 ; 
14  Ves..  488. 

"EJECTMENT  for  the  one  undivided  fifth 
J-J  part  of  certain  lands  in  Flatbush,  Queens 
Co.,  tried  before  Ruggles,  C.  Judge,  at  the 
Queens  Circuit,  in  September,  1842.  A  ver- 
dict was  taken  for  the  plaintiff  subject  to  the 
opinion  of  the  court  on  a  case. 

Benjamin  Areson  died  seised  of  the  premises 
in  question  in  December,  1841,  leaving  a  wid- 
ow, two  sons  and  three  daughters;  and  having 
a  few  days  before  made  his  will,  which,  after 
directing  the  payment  of  debts  and  funeral  ex- 
penses,contained*thisclause:  "Second, [*41 1 
I  give  and  bequeath  unto  my  beloved  wife, 
Mary,  all  my  real  estate,  one  clock,  and  the  in- 
terest of  five  hundred  dollars  during  her  life- 
time." He  then  gave  particular  articles  of 
personal  property  to  several  members  of  his 
family,  and  proceeded  as  follows:  "As  to  all 
the  rest,  residue  and  remainder  of  my  personal 
estate  what  kind  and  nature  soever,  I  give  and 
bequeath  to  my  five  children  to  be  equally  di- 
vided between  them  (naming  them)  and  their 
heirs  and  assigns  forever;  and  lastly"  he  ap- 
pointed executors  "giving  them  full  power  and 
authority  to  sell"  his  "personal  estate,  except 
such  as  before  willed  away."  Then  followed 
a  direction  for  the  investment  of  the  portions 
of  his  two  daughters.  Nothing  was  said  about 
lands  or  real  estate,  except  in  the  devise  to  his 
wife. 

The  widow  died  in  1842,  and  the  only  ques- 
tion in  the  case  was,  whether  she  took  a  life 
estate  or  a  fee  under  the  will.  It  was 
agreed,  that  if  she  took  only  a  life  estate,  the 
plaintiff  was  entitled  to  recover;  but  if  the 
court  should  be  of  opinion  that  she  took  a  fee, 
a  nonsuit  should  be  entered. 

Mr.  W.  J.  Cogswell,  for  plaintiff. 

Mr.  W.  H.  Barroll,  for  defendant. 


NOTE.— Wills—  Words  of  inheritance  unnecessary  to 
create  a  fee.  See  Helmer  v.  Shoemaker,  22  Wend., 
137.  note. 
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By  the  Court,  Bronson,  J.  Since  1830; 
words  of  inheritance  are  no  longer  necessary, 
tut  "Every  grant  or  devise  of  real  estate,  or 
anv  interest  therein,  shall  pass  all  the  estate  or 
interest  of  the  grantor  or  testator,  unless  the 
intent  to  pass  a  less  estate  or  interest  shall  ap- 
pear, by  express  terms,  or  be  necessarily  im- 
plied in  the  terms  of  such  grant"  [or  devise] 
1  R.  S.,  748,  sec.  1.  If  the  testator  had  devised 
All  his  real  estate  to  his  wife,  and  stopped  there, 
she  would  undoubtedly  have  taken  a  fee.  On 
the  other  hand,  if  the  devise  to  her  had  been  of 
all  the  real  estate  "during  her  lifetime,"  it  is 
equally  clear  that  she  would  have  taken  no 
more  than  a  life  estate.  The  only  difficulty  in 
the  case  is  in  determining  how  far  the  conclud- 
ing words  of  the  sentence,  "during  her  life- 
time" shall  be  carried  back.  Do  they  refer  to 
all  the  preceding  matter  contained  in  the 
41  2*]*clause,  and  so  reach  the  "real  estate;" 
or  should  they  be  restricted  to  the  last  ante- 
cedent— "the  interestof  five  hundred  dollars?" 
The  grammatical  construction  of  the  language 
favors  the  claim  of  the  plaintiff,  and  there  are 
some  cases  in  the  books  which  tend  pretty 
strongly  in  the  same  direction.  Thus,  the 
words  per  legem  terra,  which  are  used  near  the 
•end  of  the  29th  chapter  of  Magna  Charta,  have 
been  held  to  refer  and  apply  to  all  the  preced- 
ent matter.  2  Inst.,  45,  50;  Dwar.  Stat.,  704; 
And  a  like  rule  of  construction  has  been  ap- 
plied to  wills,  where,  after  mentioning  several 
subjects  in  the  same  clause,  the  sentence  winds 
up  with  qualifying  words.  Cole  v.  Rawlinson, 
2Ld  Ravm.,  831;  8.  C.,\  Salk.,  234;  Thellus- 
-wm  v.  Woodford,  4  Ves.,329;  Gwynne  v.  Mud- 
dock,  14  Id.,  488.  But  still  this  is  a  question 
where  no  great  light  can  be  obtained  from  the 
books.  We  must  seek  for  the  intention  of  the 
testator  by  considering  the  nature  of  the  sub 
jects  which  he  had  in  mind,  as  well  as  the  or- 
der in  which  they  are  mentioned.  If,  for  ex- 
ample, he  had  given  his  wife  black  acre,  white 
acre  and  green  acre  during  her  lifetime,  there 
«an  be  no  doubt  but  the  concluding  words 
would  have  operated  as  a  limitation  in  relation 
to  all  of  the  lands.  But  if  he  had  given  her 
$100  in  money,  one  horse  and  ten  acres  of  land 
during  her  lifetime,  I  should  think  that  the 
concluding  words  related  only  to  the  last  ante- 
cedent, land,  and  not  to  the  money  nor  the 
horse.  And  to  come  directly  to  the  case  in 
hand,  I  think  the  words  "during  her  lifetime" 
.should  be  restricted  in  their  application  to  the 
last  preceding  subject,  "the  interest  of  five 
hundred  dollars."  The  nature  of  the  subject 
made  it  absolutely  necessary  to  specify  some 
time  as  well  as  amount.  If  no  time  had  been 
mentioned,  the  gift  of  interest  would  either 
have  been  void  for  uncertainty,  or  it  might 
have  been  satisfied  by  paying  the  interest  of 
$500  for  a  single  day.  The  testator  intended 
that  his  wife  should  have  "the  interest  of  five 
hundred  dollars,"  or  what  is  the  same  thing, 
$35  per  year,  as  long  as  she  lived;  and  the 
words  "during  her  lifetime"  were  used  to  ex- 
press  that  intention,  and  not  to  limit  or  quali 
fv  the  devise  of  real  estate.  This  construction 
413*]  derives  *some  aid  from  the  fact  that 
the  real  estate  is  nowhere  else  mentioned  in 
the  will.  All  the  other  clauses  are  confined, 
in  terms,  to  the  personal  property.  On  the 
whole,  I  am  of  opinion  that  the  widow  took  a 
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fee  in  the  land,  and  the  plaintiff  cannot,  there- 
fore, recover. 

It  is  not  without  considerable  hesitation  that 
I  have  arrived  at  this  conclusion,  and  it  would 
not,  perhaps,  be  too  much  to  say,  that  this  is 
one  of  those  questions  which  sometimes  arise 
upon  wills,  where  the  matter  might  about  as 
well  be  decided  one  way  as  the  other.  But  upon 
such  reflection  as  I  have  been  able  to  bestow 
upon  the  case,  my  opinion  is,  that  the  defend- 
ant has  the  title. 

Judgment  of  nonsuit. 

Reversed— 3  Denio,  458. 


LUFF  t».  POPE. 

Practice — Certiorari — This  Court  Simply  Af- 
firms or  Reverses — Superior  Court  and  Ma- 
rine Court  of  New  York — Bill  of  Exchange — 
What  Amounts  to — Acceptance  Must  Be  in 
Writing — Oral  Promise  to  Pay  Invalid — Evi- 
dence— Admissibihty  of  Parol  to  Vary  Terms 
of  Written  Contracts. 

On  certiorari  from  the  final  adjudication  of  an  in- 
ferior tribunal,  this  court  simply  affirm  or  reverse, 
leaving1  the  parties  in  the  latter  case  to  begin  de  no- 
vo. 

The  Superior  Court  of  the  City  of  N.  Y.,  on  certio- 
rari to  the  Marine  Court,  have  no  power  to  remit 
the  cause  for  a  new  trial ;  though  otherwise,  on  cer- 
tiorari to  an  assistant  justice's  court. 

A  written  order  or  request  by  one  person  to  an- 
other for  the  payment  of  a  specified  sum  of  money 
to  a  third  person,  absolutely  and  at  all  events,  is  a 
bill  of  exchange ;  and_  this,  wnether  the  drawee  have 
funds  of  the  drawer  in  his  hands  or  not. 

A  written  instrument  which  is  free  from  ambigu- 
ity cannot  be  varied  by  parol  evidence.  Per  Bron- 
son, J. 

The  acceptance  of  a  bill  of  exchange,  in  order  to 
bind  the  drawee,  must  be  in  writing. 

Where  a  bill  of  exchange  was  presented  for  ac- 
ceptance, and  the  drawee  refused  to  accept,  but 
promised  to  pay  the  person  in  whose  favor  it  was 
drawn  by  a  given  day :  held,  that  the  latter  could 
maintain  no  action  against  the  drawee,  though  he 
had  funds  of  the  drawer  in  his  hands  at  the  time  of 
the  promise,  and  ought  in  justice  to  have  accepted. 

Otherwise,  had  the  instrument  been  drawn  on  a 
particular  fund,  so  as  not  to  have  amounted  to  a 
bill  of  exchange.  Semble. 

Citations-2  R.  L.,  370,  sec.  85 ;  381,  sees.  105, 106 ; 
Laws,  1819,  p.  74 ;  Laws,  1838,  p.  145,  sec.  24 ;  Laws, 
1837.  p.  538 ;  2  R.  S.,  768,  sec.  6 ;  1  Hill,  82,  583 :  2  Edw., 
430,438. 

ERROR  to  the  Superior  Court  of  the  City 
of  N.  Y.  Pope  sued  Luff  in  the  Marine 
Court  of  the  City  of  N.  Y.,  and  declared  in  os- 
sumpsit ;  *and,  upon  issue  joined  and  [*414 
trial  had,  there  was  judgment  for  the  plaintiff 
for  $66.97  besides  costs.  The  defendant  re- 
moved the  proceedings  by  certiorari  into  the 
Superior  Court,  where,  after  the  Marine  Court 
had  made  two  returns,  the  defendant  (plaintiff 
in  error)  assigned  errors,  and  the  plaintiff  (de- 
fendant in  error)  joined  in  error.  After  delib- 
eration, the  Superior  Court,  in  March,  1841, 
ordered  that  the  cause  be  remitted  to  the  Ma- 
rine Court  for  a  new  trial,  and  directed  that 

NOTE.— Neaotiattle  paper. 

1.  Exuential  (piaHtles  of  notes  and  bill*  of  exchange. 
For  a  full  discussion,  see  Cook  v.  Satterlee,  6  Cow., 
10H,  note. 

2.  Acceptance—  Whether  to  lie  in  writing.    See  tho 
above  caae  of  Pope  v.  Luff,  as  affirmed,  7  Hill,  577, 
notf. 

3.  Evidence— AdmiivribUitu  of  parol,  to  vary  or  ex- 
plain written  in*tmment».    See,  generally,  Jackson 
v.  Bowen.  1  Cal.,  aw.  note;  Swlck  v.  Sears,  1  Hill.  17. 
rtnxiHUnl  litt  of  notet  cited. 
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court  to  proceed  to  a  new  trial  of  the  issue  be- 
tween the  parties,  and  to  certify  the  proceed- 
ings upon  the  new  trial  to  the  Superior  Court 
with  all  convenient  speed,  to  the  end  that  the 
Superior  Court  might  cause  further  proceed- 
ings to  be  had  in  the  premises. 

From  the  record  accompanying  the  present 
writ  of  error,  it  seems  the  Marine  Court  after 
wards  made  another  return,  stating  that  the 
parties  appeared  in  that  court  in  July,  1841, 
and  agreed  to  join  an  issue  without  process 
whereupon  the  plaintiff  declared  in  atmumpsit, 
the  declaration  containing  several  counts,  and 
differing  from  the  original  declaration,  and  the 
defendant  pleaded.  This  new  issue  was  tried, 
and  the  jury  found  a  verdict  for  the  plaintifl 
for  $78.75,  upon  which  the  Marine  Court  ren- 
dered judgment  with  costs.  After  this  new 
return  came  in,  the  Superior  Court  affirmed 
the  judgment,  with  $140.59  costs  of  defending 
against  the  certiorari. 

On  the  merits,  it  appeared  that  the  action 

was  brought  upon  the  following  instrument : 

"NEW  YORK,  Dec.  9,  1838. 

Thirty  days  after  sight  pay  Henry  Pope  or 
his  order  sixty-six  dollars  and  ninety-seven 
cents,  and  place  the  same  to  account  of  yours, 

ABM.  BELL. 

To  Mr.  Martin  Luff,  New  York." 

The  draft  was  presented  to  the  defendant 
for  acceptance  two  days  after  its  date,  and  was 
duly  protested  by  a  notary  for  non  acceptance. 
The  plaintiff  proved  that  he  had  a  demand 
against  Bell  and,  on  calling  for  payment.  Bell 
said  he  had  funds  in  the  hands  of  the  defend- 
ant, and  thereupon  made  this  draft  for  the 
amount  of  the  plaintiff's  demand.  On  present- 
ing the  draft,  the  defendant  said  he  would  pay 
4 1 5*]  it  by  the  first  of  February  or  the  *first 
of  March  ;  but  he  refused  to  accept  it,  or  to 
make  any  promise  in  writing.  The  plaintiff 
gave  evidence  tending  to  show  that  the  defend 
ant  had  funds  of  Bell  in  his  hands  sufficient  to 
pay  the  bill,  and  the  defendant  gave  rebutting 
evidence.  The  defendant  moved  fora  nonsuit, 
on  the  ground  that  there  was  no  acceptance  in 
writing,  and  because  the  defendant  positively 
refused  to  accept  the  bill.  The  motion  was  de- 
nied by  the  justice,  on  the  ground  that  he  did 
not  think  this  a  bill  of  exchange  within  the 
meaning  of  the  statute.  He  said  it  was  known 
to  all  the  parties  that  the  instrument  was  drawn 
on  a  particular  fund,  and  he  regarded  it  as  a 
transfer  of  a  chose  in  action.  The  jury  were 
afterwards  charged  that  if  this  was  a  bill  of 
exchange  within  the  common  acceptation  of 
business  men,  the  plaintiff  could  not  recover 
for  want  of  a  written  acceptance.  But  if  it  was 
only  an  order  or  instrument  in  writing  to  trans- 
fer so  much  of  the  specific  fund  of  Bell  in  the 
hands  of  Luff  as  would  pay  Bell's  debt  to  Pope, 
then  it  was  not  within  the  statute,  and  the  de- 
fendant was  liable,  provided  he  had  funds. 
The  jury  found  for  the  plaintiff  as  before  men- 
tioned. Judgment  of  affirmance  having  been 
perfected  in  the  Superior  Court,  the  defendant 
in  the  Marine  Court  brought  error. 

Mr.  C.  T.  Cromwell,  for  plaintiff  in  error. 

Mr.  C.  Nagle,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  There  is  a  court 
held  by  an  assistant  justice  in  each  of  the  wards 
of  the  City  of  N.  Y.,  and  another  court  held 
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by  three  justices,  which  was  originally  called 
the  Justices'  Court  of  the  City  of  N.  Y.  2  R. 
L.,  870,  sec.  85,  and  p.  881,  sees.  105, 106.  The 
name  of  the  last  was  afterwards  changed  to- 
Marine  Court.  Stat.  1819,  p.  74.  The  Superior 
Court  of  the  City  of  N.  Y.  has  the  same  juris- 
diction by  certiorari  over  the  Marine  Court  and 
the  assistant  justices,  as  was  formerly  exercised 
by  this  court.  Stat.  1828.  p.  145,  sec. 24.  There 
is  a  subsequent  Act,  Stat.  1837,  p.  538,  entitled 
"An  Act  Relating  to  Assistant  Justices'  Courts 
in  the  City  of  New  *York,"the  3d  sec  [*416 
tion  of  which  provides  that  the  Superior  Court, 
upon  certiorari,  "may  remit  the  cause  to  the 
court  below  for  a  new  trial,  or  otherwise,  with 
such  directions  as  may  be  deemed  right."  I 
am  unable  to  see  that  this  extends  to  case& 
brought  up  by  certiorari  from  the  Marine  Court. 
It  is  true  that  the  3d  and  4th  sections  do  not, 
in  terms,  point  to  any  particular  subordinate 
court.  But  the  title  of  the  Act,  and  every  one 
of  the  seven  other  sections  which  it  contains, 
make  express  mention  of  the  assistant  justices, 
and  them  only.  Provision  is  made  for  various- 
proceedings  before  the  assistant  justices,  and 
the  mode  of  reviewing  their  judgments  ;  and 
as  there  is  not  one  word  in  the  Act  pointing  to- 
any  other  court,  I  think  the  3d  section  should 
not  be  construed  as  extending  to  the  Marine 
Court.  The  order  for  a  new  trial  in  the  Ma- 
rine Court  was,  therefore,  unauthorized. 

On  a  writ  of  error  returnable  in  this  court, 
which  in  judgment  of  law  removes  the  record, 
we  may,  on  a  reversal,  award  a  venire  de  novo- 
returnable  either  in  the  court  below,  or  at  the 
circuit.  But  there  is  no  such  practice  upon 
certiorari.  There,  the  only  judgment  is  affirm- 
ance or  reversal,  leaving  the  parties  in  the 
latter  case  to  begin  de  novo.  (See  Lord  v.  Mayor 
etc.,  ofN.  T.,  8  Hill,  426,  430.) 

In  this  case  there  was  neither  reversal  nor  af- 
firmance before  the  order  for  a  new  trial,  and 
thus  we  have  two  judgments  for  the  same 
thing,  though  for  different  amounts.  This,  and 
some  other  strange  things  appearing  in  the  case, 
have  probably  resulted  from  blunders  in  mak- 
ing up  the  record.  But  without  looking  at 
matters  of  form,  I  think  the  order  for  a  new 
trial  was  unauthorized. 

On  the  merits,  the  judgment  of  the  Marine 
Court  was  clearly  erroneous,  and  should  have 
been  reversed.  There  is  no  color  for  the  argu- 
ment that  the  instrument  on  which  the  plaint- 
iff sued  was  not  a  bill  of  exchange.  A  bill  of 
exchange  is  a  written  order  or  request  by  one 
person  to  another,  for  the  payment,  absolutely 
and  at  all  events,  of  a  specified  sum  of  money 
to  a  third  *person.  Now  what  have  [*4 17 
we  here  ?  Bell  requests  Luff,  thirty  days  after 
sight,  to  pay  a  specified  sum  of  money  to  Pope. 
It  is  payable  absolutely,  and  without  reference 
to  any  particular  fund  ;  and  if  it  be  not  a  bill 
of  exchange,  the  wit  of  man  can  not  devise  one. 
The  justice  thought  it  was  not  a  bill,  but  only 
"an  order  or  instrument  in  writing,"  because 
it  was  said  at  the  time,  and  the  proof  tended 
to  establish  the  fact,  that  Luff  had  funds  in  his 
bands  belonging  to  Bell.  It  would  be  enough 
to  say,  that  a  written  instrument  which  is  per- 
fectly plain  and  explicit  on  its  face,  cannot  be 
changed  into  something  else  by  anything  which 
;he  parties  said  at  the  time  of  making  it,  nor 
3y  any  inquiry  into  extrinsic  facts.  It  must 
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speak  for  itself.  But  the  notion  that  there  can- 
not be  a  bill  of  exchange  where  the  drawee  has 
funds,  if  it  be  not  entirely  new,  cannot  date 
back  further  than  1836.  It  contradicts  the 
very  theory,  and  all  the  right  use  of  a  bill  of 
exchange, "  which  is  always  supposed  to  be 
drawn  on  funds.  Incalculable  mischief  has  re- 
sulted from  the  modern  practice  of  drawing 
without  funds,  which  is  little  better  than  a 
fraudulent  use  of  the  instrument.  And  although 
such  bills  have  been  tolerated,  we  have  not  yet 
gone  so  far  as  to  make  it  unlawful  to  pursue 
the  old  fashioned  honest  course  of  drawing, 
where  the  means  for  payment  have  already 
been  provided. 

Whether  the  payee  takes  the  bill  in  satisfac- 
tion of  a  debt  due  from  the  drawer,  or  advances 
the  money  for  it,  cannot  be  a  matter  of  any 
importance  as  between  him  and  the  drawee.  It 
does  not  affect  the  nature  of  the  instrument. 

The  statute  requires  that  the  acceptance 
should  be  in  writing.  2  R.  S. ,  768,  sec.  6.  Here 
there  is  not  only  the  want  of  any  writing,  but 
the  defendant  positively  refused  to  accept,  and 
the  bill  was  protested  for  non  acceptance.  And 
yet  the  defendant  has  been  held  liable.  An  ex- 
amination of  this  case  in  all  its  facts  would  go 
very  far  to  confirm  the  policy  of  the  statute. 
But  it  is  enough  that  we  cannot  repeal  it,  and 
until  that  is  done  the  plaintiff  cannot  recover. 
He  must  take  his  remedy  against  the  drawer  ; 
and  if  Bell  has  any  money  in  the  hands  of  the 
defendant,  which  is  very  questionable,  he  must 
4 1 8*3  sue  for  it.  It  is  a  chose  in  action  *  which 
cannot  be  transferred  so  as  to  give  the  assignee 
a  right  to  sue  in  his  own  name,  except  in  the 
form  of  an  accepted  bill  of  exchange.  To  give 
a  parol  promise  to  pay  the  effect  of  a  written 
acceptance  of  the  bill,  would  be  no  better  than 
a  device  to  get  round  the  statute  and  defeat  all 
the  valuable  ends  which  it  was  designed  to  ac- 
complish. If  Quiii  v.  Hanford,  1  Hill,  82,  does 
not  support,  it  certainly  does  not  conflict  with 
this  doctrine.  In  Harrison  v.  'Williamson,  2 
Edw.,  430,  438,  the  Vice- Chancellor  said:  "A 
bill  of  exchange  has  not  the  effect  of  an  as- 
signment of  the  money  for  which  it  is  drawn 
in  the  hands  of  the  drawee  ;  unless,  perhaps, 
where  it  is  drawn  upon  a  particular  fund,  and 
then,  indeed,  by  the  law  merchant,  it  loses  its 
character  as  a  bill  of  exchange."  He  undoubt- 
edly alluded  to  a  class  of  cases,  some  of  which 
are  cited  in  Quin  v.  Hanford,  where  an  order, 
either  not  payable  in  money,  or  else  drawn  on 
a  particular  fund,  has,  after  acceptance  or 
promise  of  payment,  been  allowed  to  operate 
as  an  equitable  assignment  of  the  fund.  And 
see,  Morton  v.  Naytor,  1  Hill,  583.  This  has 
been  done  upon  a  very  liberal  construction  of 
the  acts  of  the  parties,  for  the  advancement  of 
justice.  But  those  cases  have  nothing  to  do 
with  a  bill  of  exchange  proper,  which  is  an  in- 
strument of  a  peculiar  nature,  and  governed  by 
it*  own  laws.  Although  it  is  used  for  the  pur 
pose  of  transferring  funds,  and  has  that  effect 
in  the  result,  it  never  operates  as  an  assign- 
ment to  the  payee  of  any  particular  money  'in 
the  hands  of  the  drawee.  If  the  latter  accepts 
the  bill,  the  payee  or  other  holder  may  sue  upon 
the  contract  of  acceptance.  But  if  the  drawee 
refuse  to  accept,  there  is  no  contract  between 
him  and  the  holder,  and  no  action  will  lie. 
And  this  is  so  although  the  drawee  had  funds, 
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and  ought,  in  justice  to  the  drawer,  to  have 
paid  the  bill. 

We  think  all  these  judgments  are  erroneous, 
and  they  must,  therefore,  be  reversed. 

Judgments  reversed. 

Affirmed— 7  Hill.  577. 

BUI  of  exchange — Liability  of  drawee— Acceptance. 
Cited  in— 3  N.  Y.,  251;  1  Keyes,  199,  3  Abb.  App.  Dec., 
307 ;  11  How.  Pr.,  475;  5  Duer,  16:  3  Bos.,  513;  69  Ind., 
481,  483 ;  35  Am.  Rep..  238 ;  130  Mass.,  586,  n.\  44  Mo., 
18;  107  Mass.,  41;  9  Am.  Rep.,  3;  13  Nev.,  859 ;  29  Am. 
Rep.,  313. 

Certiorari—  Office  of— Court  will  simply  affirm  or  re- 
verse upon.  Cited  in— 36  N.  Y.,  219 ;  1  Trans.  App., 
20;  34  How.  Pr.,  190. 

Acceptance— Must  be  in  writing.  Cited  in— 83  N.  Y., 
325 ;  38  Am.  Rep.,  422;  5  Rob.,  169. 


•SMITH  «.  VAN  NOSTRAND  ET  AL.  [*419 

Arbitration — Submission  by  a  Person  on  Behalf 
of  Himself  and  Others  without  Their  Authority 
— He  is  Personally  Bound — Agency — Infancy. 

If  an  agent  enter  into  a  submission  to  arbitration 
in  his  own  name,  he  will  be  personally  bound  to 
perform  the  award.  Per  Nelson,  Ch.  J. 

So  of  a  submission  by  a  person  on  behalf  of  him- 
self and  others,  but  without  their  authority. 

Where  a  bond  of  submission  was  entered  into  by 
A  and  others  (the  widow  and  heirs  of  B)  of  the  one 
part,  and  C  of  the  other  part,  the  former  covenant- 
ing1 that  certain  infant  co-heire  should  abide  by  the 
award,  and  the  arbitrators  awarded  that  C.  should 
pay  the  other  parties  a  specified  sum  of  money ; 
held,  that  though  the  submission  was  unauthorized 
in  respect  to  the  infants,  the  award  was  binding  as 
between  the  parties. ' 

Held  further,  that  C  could  not  defeat  a  recovery 
on  the  award  by  showing  that  the  only  demands 
submitted  to  the  arbitrators  were  accounts  due  to 
B  in  his  lifetime,  that  no  letters  of  administration 
had  been  granted  upon  his  estate,  and  that  there  was 
an  adult  heir  of  B  who  did  not  join  in  the  submission. 

Citations— Wats.  Arb.,  42,  50,  51;  2  Mod.,  228;  Com. 
Dig.,  tit.  Arbitrament  D,  2;  Bac.  Abr.,  tit.  Arbitra- 
ment and  Award,  C. 

TERROR  to  the  Seneca  C.  P.,  where  the  de- 
-Tj  fendants  in  error  sued  Smith  in  debt  on  an 
award  of  arbitrators.  The  submission  was  by 
bond  executed  by  the  plaintiffs  below  (who 
were  described  in  it  as  the  widow  and  heirs  of 
Isaac  Van  Nostrand  deceased)  of  the  first  part, 
and  the  defendant  below  of  the  second  part. 
Following  the  condition  of  the  bond,  which 
was  in  the  usual  form,  was  a  covenant  in  these 
words  :  "And  the  said  parties  of  the  first  part 
do  hereby  agree  that,  whereas  there  are  infant 
heirs  of  the  said  Isaac  Van  Nostrand  deceased 
who  are  not  bound  by  this  bond,  they,  the  said 
minor  heirs,  will  abide  by  the  award  mnde  in 
the  premises.  And  the  said  parties  of  the  first 
part  do  hereby  bind  themselves,  etc.,  to  keep 
the  said  Smith  [the  plaintiff  in  error]  harmless, 
and  indemnify  him  against  all  damage  which 
he  may  sustain  in  consequence  of  the  non  con- 
formity of  the  said  minor  heirs  to  the  said 
award."  The  arbitrators  awarded  that  Smith 
should  pay  to  the  plaintiffs  below  the  sum  of 
$136.68. 

On  the  trial,  the  defendant  below  offered  to 
prove  that  the  only  demands  submitted  to  the 
arbitrators  on  the  part  of  the  plaintiffs  consist- 

NOTK.— Arbitration  and  award— Suhmiiwion—  TF7>o 
maw  make.  See  Rutnoey  v.  Leek.  5  Wend.,  20.  note. 

See.  generally.  °n  the  general  subject,  Datnr  v. 
Wellington,  1  Hill,  319,  cloMtifieil  lint  of  notes  cited. 

In  connection  with  the  above  case  of  Smith  v.  Van 
Nofltrand.  see  Fidler  v.  Cooper,  19  Wend., 285;  Dater 
v.  Wellington,  1  Hill,  319. 
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ed  of  accounts,  etc.,  due  to  Isaac  Van  Nos- 
42O*]  trand,  'deceased,  in  his  lifetime,  and 
that  no  letters  of  administration  had  yet  been 
granted  upon  his  estate.  The  defendant  also 
offered  to  prove  that  there  were  infant  heirs 
and  one  adult  heir  of  Isaac  Van  Nostrand,  de- 
ceased, who  were  not  parties  to  the  submission. 
The  court  refused  to  receive  the  evidence,  and 
the  defendants'  counsel  excepted.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiffs  and, 
after  judgment,  the  defendants  sued  out  a  writ 
of  error. 

Mr.  A.  Gibbs,  for  plaintiff  in  error. 

Mr.  D.  Wright,  for  defendants  in  error. 

By  the  Court,  Nelson,  Ch.  J.  It  is  well  set- 
tled that  an  agent  entering  into  a  submission 
to  arbitration  in  his  own  name,  is  personally 
bound  to  perform  the  award.  Watson,  Arb. , 
50,  51.  Where  a  parson  on  the  one  hand,  and 
some  of  his  parishioners  on  the  other,  in  behalf 
of  themselves  and  the  rest  of  the  inhabitants  of 
the  parish,  but  without  their  authority,  sub- 
mitted a  dispute  to  arbitration  by  bond,  it  was 
adjudged  that  the  parishioners  submitting  were 
answerable  for  a  breach  of  the  award  by  any 
of  the  others.  Id.  It  has  also  been  decided 
that  one  may  submit  in  behalf  of  an  infant, 
and  thus  make  himself  liable  to  perform  the 
award.  Id.,  42.  Hence,  though  the  submis- 
sion in  this  case  was  not  binding  upon  the  in- 
fants, nor  upon  the  adult  heir  who  was  not  a 
party  to  it,  yet  it  was  valid  and  obligatory  upon 
all  who  were  parties  thereto. 

If  the  award  had  been  made  in  favor  of  the 
defendant  below,  he  could  have  enforced  per- 
formance against  the  plaintiffs,  as  effectually 
as  if  all  parties  in  interest  had  united  in  the 
bond.  Strangford  v.  Green,  2  Mod.,  228;  Com. 
Dig.,  tit.  Arbitrament,  D,  2  ;  Bac.  Abr.,  tit. 
Arbitrament  and  Award,  C. 

As  to  the  offer  to  prove  that  the  demands  in 
controversy  belonged  to  the  estate  of  I.  Van 
Nostrand  deceased,  and  that  the  plaintiffs  had 
not  taken  out  letters  of  administration,  it  is  a 
421*]  sufficient  *answer  that  their  interest  in 
and  title  to  the  claims  submitted  were  ques- 
tions before  the  arbitrators,  which  were  passed 
upon  by  them,  and  cannot  be  here  rejudged. 

Judgment  affirmed. 

Cited  ln-1  Hun,  153;  31.  &  C..  664. 


WATERS  ET  AL.,  Receivers  of  the  Sea  Insur- 
ance Company 

9. 

ALLEN  ET  AL. 

Marine  Insurance — Policy  on  Vessel,  on  Account 
of  Whom  It  May  Concern — Assignment — Re- 
turn of  Premium — Distinct  Risks — Fraud. 

Where  one  acting  in  behalf  of  the  owner  of  a  ves- 
sel effects  an  insurance  upon  it  in  his  own  name  on 


NOTE.— 1.  Assignment  of  a  chose  in  action— As- 
signee acquires  only  the  Hue  of  his  assignor,  extent  in 
case  of  negotiable  paper.  See  Morton  v.  Naylor,  1 
Hill,  583,  note. 

2.  Marine  insurance — Return  of  premium. 

The  consideration  for  the  payment  of  the  premium 
is  the  rfefc  to  be  carried  by  the  Insurer.  Hence,  where 
from  any  cause  the  risk  does  not  attach,  the  con- 
sideration for  its  payment  fails,  and  the  premium 
must  be  returned.  Where  the  risk  is  not  entire,  part 
of  the  premium  may  be  returnable.  See  Graves  v. 
Marine  Ins.  Co.,  2  Cai.,  339,  note. 

ISO 


account  of  whom  it  may  concern,  and  the  policy  is 
afterwards  assigned,  the  assignee  will  take  subject 
to  such  rights  as  existed  between  the  owner  and  the 
underwriter. 

In  general,  if  a  policy  upon  a  vessel  attach  but 
for  a  single  moment,  though  a  recovery  upon  it  be 
afterwards  defeated  because  of  the  loss  having 
arisen  from  the  fraud  of  the  assured,  he  cannot 
claim  a  return  of  the  premium. 

So,  semble,  if  the  policy  be  void  ab  initio  on  ac- 
count of  the  fraud  of  the  assured  in  procuring  it. 

Where,  however,  the  policy  divides  the  voyage 
into  distinct  risks,  affixing  a  separate  premium  to 
each,  and  immediately  after  the  first  risk  baa  com- 
menced the  vessel  is  destroyed  by  the  fraudulent  act 
of  the  assured,  whereby  the  other  risks  are  not  in- 
curred, the  premium  paid  for  the  latter  may  be  re- 
covered back. 

Though  one  procure  an  insurance  on  a  vessel  with 
intent  to  destroy  it  fn  order  to  charge  the  under- 
writer, the  policy  will,  nevertheless,  attach,  and  if  a 
loss  afterward  happen  without  the  fault  of  the  as- 
sured, he  may  recover  against  the  underwriter.  Per 
Bronson,  J. 

Citations— 2  Vern.,  306 ;  Free,  in  Ch., 20 ;  2  P.Wms., 
170;  2  Eq.  Cas.  Ab.,  636,  pi.  2;  3  Burr.,  1361;  Park, 
Ins.,  218,  3d  Lond.  ed.;  Marsh.  Ins.,  652 ;  8  Mass.,  336 ; 
3  Kent,  341 ;  Ellis,  Ins.,  141,  142;  2  Phil.  Ins.,  518;  S 
Johns.,  1 ;  Cowp.,  666. 

A  SSUMPSIT  on  four  promissory  notes  dated 
li.  December  5,  1835,  amounting  to  $495, 
made  by  the  defendants,  payable  to  their  own 
order  eight  months  after  date,  and  indorsed 
by  them  to  the  Sea  Insurance  Company.  On 
the  trial  before  Kent,  C.  Judge,  at  the  N.  Y. 
Circuit  in  January,  1843,  the  jury  found  a 
special  verdict  stating  the  following  facts: 

A  short  time  prior  to  the  date  of  the  notes, 
one  Gorham  P.  Holmes  purchased  the  brig 
Sultana  and  fitted  her  out  for  a  voyage  from 
N.  Y.  to  Montevido  and  Buenos  Ayres.  He 
applied  to  Messrs.  Ewer  &  Mix  to  make  ad- 
vances, and  agreed  to  give  them  in  security  a 
bill  of  sale  of  the  brig,  and  an  assignment  of 
*the  policies  to  be  effected  on  the  brig  [*422 
and  freight  for  the  voyage.  Holmes  also  ap- 
plied to  George  F.  Darby  for  advances,  and 
agreed  to  give  him  in  security  an  assignment 
of  the  bill  of  lading,  and  an  assignment  of  the 
policies  to  be  effected  on  the  cargo  of  the  brig. 
On  the  day  of  the  date  of  the  notes,  four  sev- 
eral policies  on  the  brig,  cargo  and  freight, 
were  effected  with  the  Sea  Insurance  Com- 
pany, in  the  names  of  the  defendants,  "on 
account  of  whom  it  may  concern,"  and  the 
notes  in  question  were  given  by  the  defendants 
to  the  Company  for  the  premiums  of  insur- 
ance. In  procuring  the  policies  the  defendants 
acted  as  agents  or  brokers,  and  by  the  orders 
of  Ewer  &  Mix  and  Darby.  The  agreements 
between  Holmes  and  Ewer  &  Mix,  and  between 
Holmes  and  Darby,  were  carried  into  effect, 
and  the  policies  assigned  by  Holmes  according- 
ly. The  policies  were  on  a  voyage  "  at  and 
from  New  York  to  Montevideo  and  Buenos 
Ayres,  and  at  and  from  thence  back  to  New 
York."  The  premium  was  "one  and  three 
quarters  per  cent,  each  way;  to  return  one  half 
per  cent,  if  Buenos  Ayres  is  not  used."  The 
brig  sailed  from  N.  Y.  on  the  voyage  about  the 
time  the  policies  bore  date. 

Holmes,  as  it  afterwards  appeared,  was  only 
part  owner  of  the  brig  and  cargo,  and  the 
captain  was  the  other  part  owner.  Before  the 
vessel  sailed  and  before  insurance  was  effected 
it  was  agreed  between  Holmes,  the  captain  and 
others  who  were  to  go  on  board  the  brig,  that 
she  should  be  cast  away  and  totally  lost,  with 
the  view  and  intent  of  defrauding  the  insurers; 
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and  in  pursuance  of  this  conspiracy  the  cap- 
tain and  other  persons  on  board  scuttled  and 
set  fire  to  the  brig,  causing  a  total  loss  of  ves- 
sel and  cargo.  This  was  within  a  few  days  sail 
of  N.  Y.  on  the  outward  voyage.  Neither  the 
defendants  nor  their  principals,  Ewer  &  Mix 
and  Darby,  were  at  all  cognizant  of  the  intend- 
ed fraud;  but  they  acted  in  perfect  good  faith. 
Suits  were  afterwards  brought  on  the  policies 
against  the  Sea  Insurance  Company,  when,  the 
fraud  being  fully  established,  verdicts  were 
found  for  the  defendants.  The  Company 
never  paid  the  loss  nor  any  part  of  it,  and  the 
423*1  Statute  of  Limitations  *had  run  upon 
the  policies  before  this  sufl  was  commenced. 

The  jury  assessed  contingent  damages  in 
several  forms,  so  as  to  meet  any  view  which 
the  court  might  take  of  the  case. 

Mr.  A.  Mann,  Jr.,  for  the  plaintiffs,  in- 
sisted that  they  were  entitled  to  recover  the 
whole  amount  of  the  premium  notes  with  in- 
terest. 

Mr.  O.  Bushnell.  for  the  defendants,  in- 
sisted: 1.  That  the  plaintiffs  could  not  recov- 
er any  part  of  the  premium  notes;  2.  That  they 
could  not  recover  more  than  one  half,  or  the 
premium  for  the  outward  voyage;  and  3.  That 
at  all  events  half  per  cent,  must  be  deducted 
for  not  using  Buenos  Ayres. 

By  the  Court,  Bronson,  J.  Although  the 
defendants  and  their  principals,  Messrs.  Ewer 
&  Mix  and  Mr.  Darby,  are  wholly  without 
fault  in  this  matter,  and  may  already  have  suf- 
fered from  the  fraud  of  Holmes,  that  cannot 
affect  the  present  inquiry.  Insurance  was  ef- 
fected in  the  names  of  the  defendants,  on  ac- 
count of  whom  it  might  concern,  the  legal  in- 
terest then  being  in  Holmes.  In  effect,  the 
policies  were  for  his  benefit,  and  the  assignees 
took  subject  to  such  rights  as  existed  between 
him  and  the  Company.  If  the  defendants  had 
paid  the  premium,  they  would  have  charged  it 
to  their  principals  and  the  latter  would  have 
charged  the  amount  to  Holmes,  for  whose 
benefit  the  payment  would  have  been  made. 
The  defendants,  in  effect,  gave  their  notes  for 
the  debt  of  Holmes,  and  they  now  stand  in 
his  place.  The  question  is  substantially  the 
same  as  it  would  have  been  had  Holmes  paid 
the  premium  and  was  now  suing  to  recover  it 
back.  If  he  could  not  succeed  in  such  an  ac- 
tion, neither  he  nor  his  sureties  can  resist  the 
payment  of  the  premium  notes. 

It  was  held  at  one  period,  that  when  the 
policy  is  void  on  account  of  the  fraud  of  the 
insured  in  procuring  it,  the  premium  must  be 
returned.  Whittingham  v.  Thornburgh,  2  Vern. , 
206.  Free.  Ch.,  20;  De  Costa  v.  Scandret.  2  P. 
424*]  Wins.,  *170;  2  Eq.  Cas.  Abr..  636.  pi. 
2;  and  see  WiUon  v.  Ducket,  3  Burr.,  1361, 
where,  as  I  understand  the  case,  the  question 
was  left  undecided.  But  it  is  now  settled  in 
England,  that  in  cases  of  actual  fraud  by  the 
assured  or  his  agent,  the  premium  cannot  be 
recovered  back.  Tyler  v.  Hern  and  Chapman 
v.  Fraiier,  Park.  Ins..  218,  3d  Lond:  ed.,  and 
Marsh.  Ins.,  652.  The  same  point  has  been 
adjudged  in  Mass.  Hoyt  v.  Oilman.  8  Mass., 
836;  and  see  3  Kent,  841;  Ellis,  Ins.,  141.  142; 
2  Phil.  Ins.,  548.  And  the  rule  would  prob- 
ably be  so  held  everywhere. 

But  it  is  not  necessary  to  go  so  far  in  this 
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case,  for  here  the  policies  were  not  void.  On 
the  contrary,  the  policies  attached  on  the  sub- 
jects insured,  and  the  company  incurred  the 
risk,  or  some  part  of  it;  and  there  is  no  return 
of  premium  where  the  policy  attached, though 
only  for  a  single  moment.  Hendricks  v.  Ins. 
Co.,  8  Johns.,  1.  The  fraud  which  Holmes 
contemplated,  and  which  was  afterwards  car- 
ried into  execution,  did  not  enter  into  the  con- 
tract. There  was  no  misrepresentation  or  con- 
cealment for  the  purpose  of  inducing  the  Com- 
pany to  take  the  risk.  The  fraud  consisted  in 
the  purpose  and  attempt  to  charge  the  Com- 
pany for  a  loss  not  coming  within  the  perils 
insured  against.  The  actions  which  were 
brought  against  the  Company  could  not  have 
failed  on  the  ground  that  the  policies  were 
void  ab  initio.  They  must  have  failed  on  the 
ground  that  there  had  been  no  loss  by  the  per- 
ils of  the  sea.  If  the  brig  had  been  burned  at 
the  dock  in  N.  Y.  after  the  cargo  was  on 
board,  or  if  she  had  been  lost  in  a  storm  imme- 
diately after  passing  Sandy  Hook,  without  any 
fault  on  the  part  of  the  captain  and  hands,  it 
can  hardly  be  doubted  that  the  Company  would 
have  been  liable.  It  would  be  no  answer  for 
them  to  show,  that  there  was  an  unexecuted 
intention  to  destroy  the  vessel  and  cargo.  The 
mere  intention  to  do  a  wrong,  rarely,  if  ever, 
constitutes  a  crime  or  a  fault  of  which  the  law 
will  take  cognizance.  There  must  be  an  act 
done  before  the  intent  can  become  an  impor- 
tant inquiry.  As  the  contract  was  valid,  and 
the  risk  commenced,  the  plaintiffs  are  clearly 
entitled  to  recover  the  whole  or  some  part  of 
the  premium. 

*But  the  voyage  was  divisible  into  [*425 
distinct  risks,  and  a  particular  premium  was  to 
be  paid  for  each;  and  no  risk  having  been  run 
as  to  the  return  voyage,  the  premium  may  be 
apportioned.  The  policies  were  on  a  voyage 
"at  and  from  New  York  to  Montevideo  and 
Buenos  Ayres;  and  at  and  from  thence  back  to 
New  York."  If  there  had  been  nothing  more, 
and  the  premium  had  been  entire  for  the  whole 
voyage,  there  could  be  no  apportionment.  But 
the  premium  was,  "one  and  three  quarters  per 
cent,  each  way."  Here,  the  parties,  instead  of 
fixing  the  premium  at  3|  percent,  on  the  whole 
risk,  have  divided  it,  and  agreed  that  one  half 
of  that  amount  shall  be  charged  on  the  outward, 
and  the  other  half  on  the  return  voyage.  They 
have  thus,  in  effect,  provided  for  two  voyages 
or  risks,  with  a  specified  premium  for  each.  As 
the  Company  has  never  incurred  any  risk  on 
account  of  the  return  voyage,  no  part  of  the 
premium  for  that  should  be  demanded.  If  the 
premium  had  been  paid,  it  might  have  been 
recovered  back.  I  need  not  refer  to  the  cases, 
for  although  there  is  some  conflict  in  the  books 
in  relation  to  a  return  of  premium  where  the 
policy  has  once  attached,  there  is,  I  think,  no 
case  which  denies  that  there  may  be  an  appor- 
tionment where  the  parties  have  provided  for 
distinct  risks,  and  affixed  a  specified  premium 
to  each. 

On  the  thesame  principle  I  think  there  should 
be  a  deduction  of  one  half  per  cent.,  because 
Buenos  Ayres  was  not  used.  The  parties  have, 
in  effect,  made  the  outward  voyage  divisible 
into  two  parts:  first. from  N.  Y.  to  Montevideo; 
and  second,  from  thence  to  Buenos  Ayres;  and 
have  affixed  separate  premiums  to  each  risk, to 
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wit:  one  and  three  fourths  per  cent.  If  the  brig 
went  up  the  river  to  Buenos  Ayres,  and  one 
and  one  fourth  per  cent,  if  the  voyage  termi- 
nated at  Montevideo.  The  vessel  did  not  reach 
the  first  port  of  destination.  The  risk  from 
that  port  to  Buenos  Ayres  has  not  been  run, 
and  the  specified  premium  for  that  risk  should 
not  be  demanded. 

In  Tyrie  v.  Fletcher,  Cowp..  666,  Ld.  Mans- 
field said:  "  Where  the  risk  has  not  been  run, 
whether  its  not  having  been  run  was  owing  to 
the  fault,  pleasure  or  will  of  the  insured,  or  to 
4126*]  *any  other  cause,  the  premium  shall 
be  returned;  because  a  policy  of  insurance  is 
a  contract  of  indemnity."  Although  this,  like 
some  other  sweeping  remarks  made  by  that 
great  man,  must  betaken  with  some  allowance, 
I  think  it  may  safely  be  applied  to  this  case. 
The  fraud  of  Holmes  does  not  necessarily  en- 
ter into  the  question,  and  in  allowing  a  partial 
return  of  premium,  there  is  no  more  than  a 
seeming  conflict,  with  the  rule  before  mentioned, 
that  there  shall  be  no  return  of  premium  where 
the  policy  is  void  on  account  of  the  fraud  of 
the  insured  in  procuring  it.  In  that  class  of 
cases,  the  risk  specified  in  the  contract,  assum- 
ing it  to  be  valid,  has  actually  been  run,  and 
there  has  been  a  loss  by  the  perils  insured 
against.  If  the  insurer  is  sued  for  the  loss.he 
is  put  to  the  necessity  of  showing  the  fraud  to 
discharge  himself.  And  if  the  insured  sues  for 
a  return  of  premium,  he  is  obliged  to  set  up 
his  own  fraud  to  make  a  title  to  the  money. 
But  here,  the  insurer  nas  never  been  in  any 
peril  of  answering  for  a  loss  on  the  return  voy- 
age, or  the  voyage  up  the  La  Plata  to  Buenos 
Ayres.  And  if  the  insured  were  suing  for  a 
return  of  premium,  he  would  not  be  driven  to 
allege  his  own  fraud.  It  would  be  enough  for 
him  to  show  that  the  adventure  terminated  be- 
fore reaching  Montevideo,  and  so  the  risk  be- 
yond that  port,  and  for  the  return  voyage, had 
not  been  run.  I  think  this  a  safe  rule,  viz. : 
that  where  the  insured  sues  for  a  loss, and  fails 
on  the  ground  that  the  contract  is  void  by  rea- 
son of  his  own  fraud  in  procuring  it,  or  where 
he  sues  for  a  return  of  premium,  and  is  obliged 
to  show  his  own  fraud  in  making  title  to  the 
money,  there  he  shall  not  have  a  return  ;  but 
when  the  contract  is  valid,  and  the  insured  can 
make  title  to  a  return  of  premium  without 
showing  his  own  fraud,  there  he  may  recover, 
although  but  for  his  own  fault  the  peril  insured 
against  might  have  been  run. 

On  the  principles  which  have  been  stated, 
there  must  be  a  deduction  of  one  half  from  the 
amount  of  the  premium  notes  on  account  of 
the  return  voyage,  and  a  further  deduction  of 
one  half  of  one  per  cent,  for  the  voyage  be- 
tween Montevideo  and  Buenos  Ayres.  For 
the  balance  with  interest,  which  the  jury  have 
assessed  at  $302.50,  the  plaintiffs  are  entitled  to 
judgment. 

Ordered  accordingly. 

Cited  in-35  N.  J.  L.,  578. 


427*J  *PALMER  v.  THE  PEOPLE. 

Though  an  indictment  for  petit  larceny  describe 
it  as  a  second  offense,  alleging  a  previous  conviction 
of  forgery,  the  prisoner  may,  nevertheless,  be  con- 
victed of  the  larceny  as  a  first  offense. 

Citation-3  Hili,  92. 
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ON  error  from  the  General  Sessions  of  Kings 
Co.,  where  Palmer  was  indicted  under  2  R. 
S. ,  699,  sec.  8,  for  petit  larceny  as  a  second  of- 
fense, the  first  offense  laid  being  forgery  in  the 
third  degree.  On  the  trial,  the  prosecutor 
failed  to  prove  that  the  defendant  had  been 
convicted  of  the  forgery  charged;  and  the  court 
instructed  the  jury  that,  notwithstanding  the 
frame  of  the  indictment,  they  might  find  the 
defendant  guilty  of  petit  larceny  simply.  Ex- 
ception. Verdict  that  the  defendant  was  guilty 
of  the  petit  larceny,  though  not  as  a  second  of- 
fense. After  judgment, the  defendant  brought 
error. 

Mr.  N.  Hill,  Jr.,  for  the  plaintiff  in  error, 
insisted  that  the  averments  in  respect  to  the 
forgery  could  not  be  disregarded  as  surplusage. 
They  are  descriptive  of  the  second  offense,  be- 
ing introduced  to  characterize  and  distinguish 
it  from  that  species  of  larceny  which  is  punish- 
able as  a  mere  misdemeanor;  People  v.  Youngs, 
1  Cai.  37;  and  the  rule  is  that  such  allegations 
are  to  be  proved,  or  the  indictment  must  fail. 

1  Stark.  Ev.,  332,  5th  Am.  ed.  ;  Greenl.   Ev.. 
73.  The  statute  as  to  convicting  of  an  inferior 
degree  of  the  offense  charged,  does  not  apply. 

2  R.  8.,  702.  sec.  27.     Nor  does  the  common 
law  doctrine,  in  respect  to  divisible  averments 
Arch.  Cr.  PI.,  106  ;  Rose.  Cr.  Ev.,  74. 

Mr.  N.  B.  Morse,  District  Atty.,  contra. 

The  Court  said  the  conviction  was  sustain- 
able within  the  rule  laid  down  in  People  v. 
Jackson,  3  Hill,  92. 

Judgment  affirmed. 

Cited  in— 53  N.  Y.,  514. 


*FANNING  u.  TROWBRIDGE.  [*428 

Justice  Cannot  Allow  Attorney  to  Appear  on  In- 
formation Received  Out  of  Court  as  to  His  Au- 
thority— Irregularity. 

A  justice  has  no  right  to  allow  an  appearance  by 
attorney  upon  information  received  out  of  court  as 
to  the  attorney's  authority.  Per  Bronson,  J. 

Accordingly,  a  justice  having  acted  upon  the  oath 
of  the  plaintiff's  attorney,  taken  in  the  absence  of 
the  defendant  and  before  the  hour  at  which  he  was 
summoned  to  appear ;  held,  erroneous. 

Quwre,  whether  an  authority  to  appear  for  an- 
other in  a  justice's  court  can  be  delegated  by  the  at- 
torney, unless  the  power  of  delegation  be  expressly 
conferred.  See,  n.  a. 

Where,  on  the  return  of  a  summons  in  a  justice's 
court,  both  parties  appear,  but  the  defendant  refuses 
to  join  issue,  no  adjournment  can  take  place  with- 
out his  consent. 

Though,  after  an  irregular  adjournment  granted 
by  a  justice  at  the  plaintiff's  request,  the  defendant 
appear  at  the  adjourned  day  and  answer  to  his  name, 
but  decline  to  take  any  part  in  the  further  proceed- 
ings, this  will  not  amount  to  a  waiver  of  the  irregu- 
larity. 

Otherwise,  however,  if  the  defendant  participate 
in  the  further  proceedings  by  pleading  in  the  cause, 
asking  an  adjournment,  etc.  Per  Bronson,  J. 

Citations— 2  R.  8.,  233,  sees.  45.  47  ;  2  Cow.,  429 ;  10 
Wend.,  497 :  3  Hill.  180;  7  Johns.,  381. 

ERROR  to  the  Albany  C.  P.  Trowbridge 
sued  Fanning  before  a  justice  of  the  peace 
by  summons  returnable  June  12,  1840,  at  10  A. 
M.  One  Gould  appeared  for  the  plaintiff  and 
declared  on  an  account.  The  defendant  ap- 
peared in  person,  but  refused  to  plead,  and  ob- 
jected to  the  appearance  of  Gould.  Gould  was 
thereupon  sworn,  and  testified  that  E.  Worces- 
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ter  had  that  morning  requested  him  to  appear 
for  the  plaintiff  and  get  the  cause  adjourned; 
Worcester  saying  that  he  had  been  employed 
by  the  plaintiff  to  attend,  but  was  obliged  to 
leave.  From  the  justice's  return  to  the  certfo- 
rari,  it  appeared  that  Worcester  called  on  him 
<the  justice)  that  morning,  before  the  hour 
mentioned  in  the  summons,  and  was  sworn  as 
to  his(  Worcester's)  authority  to  appear.and  testi- 
fied that  he  had  been  employed  by  the  plaintiff 
AS  his  attorney,  and  that,  being  obliged  to  go  to 
another  place,  he  (Worcester)  had  employed 
•Gould  to  appear  for  the  plaintiff  and  get  the  suit 
adjourned.  The  justice  informed  the  defendant 
of  these  facts,  after  Gould  had  been  sworn  as 
.above  mentioned  ;  adding,  that  he  (the  justice) 
was  satisfied  Gould  was  duly  authorized  to  ap- 
pear for  the  plaintiff.  The  justice  then  asked  the 
429*]  defendant  if  he  wished  to  *plead,  and 
he  declined.  The  cause  was  thereupon  ad- 
journed to  June  19,  when  the  plaintiff  appeared 
in  person  and  stated  that  Worcester,  who  was 
present,  was  his  attorney  in  the  suit.  The  de- 
fendant "was  also  present  and  answered  in  the 
suit,  and  the  court  again  inquired  of  the  de- 
fendant if  he  wished  to  plead  in  the  suit,  which 
he  declined."  The  cause  was  then  delayed  a 
short  time,  "when  it  was  again  called,  and  the 
parties  answered.  The  plaintiff  declared  him- 
self ready  for  trial.  The  defendant  being  also 
present,  stated  that  he  should  not  appear  nor 
plead  in  the  suit."  The  plaintiff  then  went  on 
-ex  parte  with  his  proofs,  and  the  justice  ren- 
dered judgment  in  his  favor,  which  the  C.  P. 
affirmed  on  certiorari.  The  defendant  there- 
upon sued  out  a  writ  of  error. 

Mr.  A.  Fanning,  in  person. 

Mr.  J.  C.  Yates,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  authority 
to  appear  by  attorney  in  justices' courts,  when 
not  admitted  by  the  opposite  party,  must  in  all 
-cases  be  proved,  either  by  the  attorney  himself 
or  by  other  competent  testimony.  2  R.  S.,  233, 
«ec.  45.  If  an  attorney  may  delegate  his  au- 
thority, there  was  no  proof  on  the  return  day 
•of  the  summons  that  Worcester  had  himself 
been  employed. (a)  The  examination  of  Wor- 
cester on  oath  before  the  hour  had  arrived  or 
the  defendant  had  appeared,  was  extrajudicial 
and,  in  judgment  of  law,  proved  nothing.  A 
justice  cannot  act  upon  information  which  he 
has  received  out  of  court  in  relation  to  the  ap- 
pointment of  an  attorney,  even  though  the  in- 
formation come  from  the  party  for  whom  the 
attorney  appears.  Beaver  v.  Van  Every,  2 
43O*f  Cow.,  429.  The  defendant  *took  the 
objection  that  Gould  had  no  right  to  appear 
for  the  plaintiff,  and  it  was  never  waived.  The 
justice  told  the  defendant  what  had  been  done 
out  of  court,  and  added,  he  was  satisfied  that 
•Gould  was  duly  authorized  to  appear  for  the 
plaintiff.  This  amounted  to  a  decision  of  the 
•question,  and  it  was  not  necessary  for  the  de- 
fendant to  repeat  his  objection  after  it  had 
been  overruled.  It  is  evident,  however,  that  he 
•did  persist  in  it;  for,  on  being  again  asked  if  he 
wished  to  plead,  he  declined,  as  he  had  at  the 

(a)  Quaere,  however,  whether  the  attorney's  au- 
thority can  be  delegated  unless  the  power  of  dele- 
gation be  expressly  (riven.  As  to  the  general  rule 
•on  this. subject,  see  Com.  Dig.,  tit.  Attorney,  C.  3; 
Story,  Ag.,  14,  and  cases  cited ;  2  Kent,  Com.,  638 ; 
Bk.  v.  Norton,  1  Hill,  601.  505, 606. 
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first.  The  adjournment,  which  seems  to  have 
been  granted  on  Gould's  motion,  was  without 
authority.  And  besides,  if  both  parties  did 
appear,  issue  should  have  been  joined  before 
granting  an  adjournment.  2  R.  S.,  233,  sec. 
47.  The  adjournment  was  irregular,  and  the 
cause  was  out  of  court.  Kimball  v.  Mack,  10 
Wend.,  497. 

The  irregularity  would  have  been  waived  if 
the  defendant  had  appeared  at  the  adjourned 
day  and  gone  to  trial.  Tifft  v.  Culver,  3  Hill, 
180.  But  although  he  was  present  and  an- 
swered to  his  name  when  called,  he  again  de- 
clined to  plead,  and  told  the  justice  that  "  he 
should  not  appear  nor  plead  in  the  suit ;"  and 
he  took  no  part  in  what  followed.  There  can 
be  no  waiver  of  such  an  irregularity,  unless 
the  party  afterwards  pleads,  asks  an  adjourn- 
ment, cross  examines  the  plaintiff's  witness,  7 
Johns.,  381,  or  in  some  other  way  litigates  the 
cause.  Merely  being  present  to  watch  the  prog- 
ress of  an  irregular  proceeding,  or  saying 
"here"  when  his  name  is  called  is  not  enough. 

Judgment  reversed. 

Limited— 1  Denio,  175,  179. 

Explained— 33  Barb.,  447. 

Cited  in— 1  Denio,  82 :  4  Denio.  96 :  3  Barb.,  190 ; 
4  Barb.,  322;  19  Barb.,  345:  20  Barb.,  279;  1  E.  D.  S.. 
390 ;  2  E.  D.  S-,  23. 


*SMITH  v.  FROST.          [*431 

To  prove  the  judgment  of  a  justice,  in  an  action 
before  himself,  the  mere  production  of  the  original 
docket  containing  the  proper  entries  is  enough;  no 
extrinsic  evidence  of  its  identity  or  authenticity  be- 
ing requisite. 

Citation— 2  R.  S.,  196,  sec.  245,  2d  ed. 

ERROR  to  the  Chenango  C.  P.  Smith  sued 
Frost  before  a  justice  of  the  peace,  and 
declared  in  trespass  de  fonts,  etc.  Smith  was 
a  constable,  and  claimed  the  goods  in  question 
under  a  levy  made  by  him  in  virtue  of  an  exe- 
cution. The  judgment  on  which  the  execution 
issued  was  in  favor  of  Hill  and  Daniels,  against 
one  Sherwood,  and  was  recovered  before  the 
same  justice  who  tried  the  present  cause.  Frost 
claimed  the  goods  by  virtue  of  a  sale  from 
Sherwood  prior  to  the  levy,  which  Smith  in- 
sisted was  fraudulent  in  respect  to  creditors. 
The  cause  was  tried  by  jury.  It  was  objected 
on  the  trial  that  Smith  was  bound  to  prove  the 
judgment  as  well  as  the  execution  and  levy  be- 
fore be  could  be  allowed  to  attack  the  sale  to 
Frost  on  the  ground  of  fraud  ;  and  thereupon 
the  justice  took  his  docket,  turned  to  the  page 
where  the  judgment  and  previous  proceedings 
were  entered,  and  stated  to  the  counsel  for  the 
respective  parties,  in  the  hearing  of  the  jury, 
that  he  had  entered  the  judgment,  mentioning 
the  day.  The  entry  was  not  read  to  the  jury, 
nor  did  either  party  request  that  it  should  be. 
The  jury  found  a  verdict  in  favor  of  Smith, 
on  which  the  justice  rendered  judgment ; 
whereupon  Frost  caused  a  certiorari  to  be 
brought  to  the  C.  P.,  and  the  judgment  was 
there  reversed.  The  reversal  was  based  upon 
a  supposed  deficiency  in  the  proof  of  a  levy  ; 
but  this  branch  of  the  case  being  unimportant, 
the  facts  in  relation  to  it  are  omitted.  After 
judgment  in  the  C.  P.,  Smith  sued  out  a  writ 
of  error. 

188 


481 


SUPREME  COUKT,  STATE  OP  NEW  YORK. 


184S 


Mr.  H.  Van  Derlyn,  for  plaintiff  in  error. 
Mr.  H.  R.  Mygatt,  for  defendant  in  error. 

432*]*  *By  the  Court,  Cowen,  J.  The  C. 
P.  clearly  erred  in  considering  the  proof  of  a 
levy  deficient.  There  was  abundant  evidence 
of  that  to  warrant  the  finding  of  the  jury. 

To  the  objection  that  a  judgment  must  be 
shown,  the  justice  answered  by  opening  his 
docket  at  the  proper  place  and  averring  that  be 
had  entered  a  judgment.  Neither  party  insist- 
ed on  going  into  particulars;  and  the  ques- 
tion is,  whether  the  judgment  was  sufficiently 
proved.  The  docket  should,  before  the  Re- 
vised Statutes,  have  been  proved  as  the  gener 
ral  docket  of^the  justice,  with  his  handwrit- 
ing; or  his  official  certificate  required  by  the 
then  statute  should  have  been  produced.  Less, 
however,  will  now  do.  2  R.  S.,  196,  3d  ed., 
sec.  245.  By  the  true  construction  of  the  sec- 
tion referred  to,  the  docket  of  a  justice  is  evi 
dence  per  se,  when  the  cause  is  before  himself 
just  as  would  be  an  original  record  in  a  court 
to  which  it  belongs.  The  certificate  of  the  jus 
tice  is  necessary  only  when  a  transcript  is  re 
lied  on. 

The  judgment  of  the  C.  P.  should  be  re- 
versed, and  that  of  the  justice  affirmed. 

Ordered  accordingly. 
Cited  in-1  Denlo,  435. 


THE  ULSTER  COUNTY  BANK 

v. 
McFARLAN,  Impleaded,  etc. 

Negotiable   Paper — Written  Promise  to  Accept, 
Valid — Letter  of  Credit — Limit — Estoppel. 

A  letter  of  credit  conferring  an  absolute  authori- 
ty on  the  person  addressed  to  draw  bills  upon  the 
writer  amounts  to  an  unconditional  written  prom- 
ise to  accept,  within  1  R.  S.,  768,  sec.  8. 

A  written  promise  to  accept  is  valid,  though  it  do 
not  particularly  describe  or  identify  the  bills  to  be 
drawn. 

M.  drew  a  letter  of  credit,  to  continue  in  force 
one  year,  in  these  words :  "  1  authorize  you  to  draw 
on  me  at  ninety  days  from  time  to  time  for  such 
amounts  as  you  may  require,  provided  that  the 
whole  amount  running1  and  unpaid  shall  not  exceed 
$3,000.  Held,  that  the  latter  clause  did  not  limit  the 
aggregate  amount  of  bills  to  be  drawn  during  the 
year,  but  only  the  amount  which  it  was  allowable 
to  have  outstanding  at  any  single  period. 

Held,  also,  that  the  authority  conferred  by  the  let- 
ter was  limited  to  bills  drawn  payable  ninety 
days  after  sight,  and  did  not  extend  to  such  as  were 
drawn  at  ninety  days  afterdate. 
433*]  *Held  further,  that  the  fact  of  M.  having 
accepted  a  bill  payable  ninety  days  after  date, 
drawn  during  the  year  by  the  person  to  whom  the 
letter  of  credit  was  addressed,  did  not  estop  the  for- 
mer from  objecting  that  the  authority  to  draw  ex- 
tended only  to  bills  payable  ninety  days  after  sight. 

Quaere,  whether  the  doctrine  of  estoppels  in  pais 
can  be  applied  so  as  to  govern  the  construction  or 
control  the  legal  effect  of  a  written  instrument. 

Citations— 1  R.  8.,  768,  sec.  8:  17  Wend.,  508;  2 
Wend.,  545:  5  Wend..  414,  418. 

A  SSUMPSIT  tried  before  Ruggles.  C.  Judge, 
jfl  at  the  Ulster  Circuit,  in  October,  1842. 
The  action  was  brought  against  McFarlan  as 
the  acceptor,  and  the  other  defendants  as  the 


NOTE.— Bitts—  Virtual  acceptance,  or  promise  to  ac- 
cept, before  bin  is  drawn— Validity  of,  in  the  United 
States— Present  English  doctrine.  For  a  full  discus- 
sion, see  Greele  v.  Parker,  5  Wend..  414,  note. 
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drawers  and  indorsers  of  a  bill  of  exchange  as- 
follows: 

"  SATTGERTIEB,  25  Oct.  1841. 

Ninety  days  after  date  please  pay  to  our  own 
order  one  thousand  dollars,  and  charge  the 
same  to  account  of  yours  respectfully, 

WM.  H.  DEFOREST,  &  Co. 

To  Henry  McFarlan,  Esq.,  New  York." 
Indorsed — 

"  Wm.  H.  Deforest  &  Co.,  John  Field." 

To  prove  the  acceptance  by  McFarlan,  the 
plaintiffs  gave  in  evidence  the  following  letter 
of  credit: 

"NEW  YORK,  Dec.  19,  1840. 
MESSRS.  W.  H.  DEFOREST  &  Co. 

Gentlemen:  I  hereby  authorize  you  to  draw 
on  me  at  ninety  days  from  time  to  time  for 
such  amounts  as  you  may  require,  provided 
that  the  whole  amount  running  and  unpaid 
shall  not  exceed  three  thousand  dollars.  The 
above  letter  of  credit  to  be  good  and  binding 
for  one  year  only  from  this  date. 
Your  obt.  servt. 

HENRY  MCFARLAN." 

The  Bank  discounted  the  bill  on  the  day  of 
its  date  and  on  the  faith  of  the  letter  of  credit, 
which  was  left  with  the  Bank  by  Deforest  & 
Co.  The  bill  was  presented  and  protested  for 
non-acceptance  October  28,  1841,  and  also  for 
non-payment  when  it  came  to  maturity.  The 
judge  decided  that  the  letter  of  credit  was  a 
good  acceptance  of  the  bill.  He  also  decided 
that  the  bill  at  "ninety  days  after  date,  "instead 
of  so  many  days  after  sight,  was  drawn  in  con- 
formity to  the  letter  of  credit. 

Prior  to  the  drawing  of  this  bill,  Deforest  & 
Co.  had  drawn  *several  other  bills  un-  [*434 
der  the  letter  of  credit,  amounting  in  the  whole 
to  more  than  $3,000,  which  were  accepted  and 
paid  by  McFarlan.  These  bills  all  passed 
through  the  plaintiffs'  Bank,  and  were  taken 
on  the  faith  of  the  letter.  Two  other  bills  of 
$1,000  each,  drawn  under  the  letter,  were  in 
the  Bank  at  the  time  the  bill  in  question  was- 
discounted.  But  the  drafts  running  and  un- 
paid did  not  exceed  $3,000  at  any  one  time. 

For  the  purpose  of  showing  what  construc- 
tion MoFarlan  had  put  upon  the  letter,  the 
plaintiffs  produced  another  bill  drawn  under 
it  at  "ninety  days  afterdate"  for  $1,000,  dated 
September  24,  1841,  on  which  McFarlan  had 
written  "accepted,"  and  subscribed  his  name. 

The  judge  instructed  the  jury  to  find  a  ver- 
dict for  the  plaintiffs,  which  they  did;  and  the 
defendant  McFarlan  now  moved  for  a  new 
trial  on  a  bill  of  exceptions. 

Mr.  E.  Sand  ford,  for  defendant. 

Mr.   M.  Schoonmaker,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  letter  of 
credit  conferred  an  absolute  authority  upon. 
Deforest  &  Co.  to  draw  bills,  and  must.I  think, 
be  regarded  as  an  unconditional  promise  to  ac- 
cept, within  ihe  meaning  of  the  statute.  1  R. 
S.,  768,  sec.  8:  Bk.  v.  Ely,  17  Wend,,  508;  and 
see,  Parker  v.  Greele,  2  Id.,  545,  and  S.  C.,  in 
error,  5  Id.,  414.  These  cases  show  also,  that 
the  written  promise  to  accept  need  not  contain 
a  particular  description  or  identification  of  the 
bill  to  be  drawn.  It  is  enough  that  it  be  drawn 
in  pursuance  of  the  authority.  The  plaintiffs 
received  and  discounted  the  bill  upon  the  faith 
of  the  letter,  and  if  it  was  drawn  in  pursuance 
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of  the  authority,  the  judge  was  right  in  hold- 
ing that  there  was  a  sufficient  acceptance. 

Although  McFarlan  had  already  accepted 
and  paid  bills  drawn  under  the  letter  to  the 
amount  of  $3,000  and  upwards,  "the  whole 
amount  running  and  unpaid"  at  any  one  time 
did  not  exceed  that  sum;  and  this  was,  I  think, 
435*]  *the  only  limit  which  he  fixed  to  the 
general  authority  conferred  on  Deforest  &  Co. 
to  draw  bills.  The  words  are:  "I  hereby  au- 
thorize you  to  draw  on  me  at  ninety  days  from 
time  to  time  for  such  amounts  as  you  may  re- 
quire, provided  that  the  whole  amount  running 
and  unpaid  shall  not  exceed  three  thousand 
dollars."  And  the  letter  is  to  continue  bind- 
ing for  one  year.  The  counsel  for  McFarlan 
reads  this  just  as  though  the  words  "running 
and  unpaid"  were  stricken  out,  and  thus  limits 
the  authority  to  the  drawing  of  bills  to  an 
amount  not  exceeding  $3,000  in  the  whole. 
But  we  must  look  at  the  entire  instrument, 
and  so  construe  it  as  to  give  effect,  if  possible, 
to  every  word  which  it  contains.  The  author- 
ity is  to  draw  "from  time  to  time,"  and  "for 
such  amounts  as  you  may  require;"  and  the 
only  limitation  is,  that  the  whole  amount  of 
outstanding,  or  "running  and  unpaid"  bills, 
so  drawn  "from  time  to  time,"  shall  not  ex- 
ceed $3.000.  The  amount  of  bills  which  had 
come  to  maturity  and  been  paid  before  this  bill 
was  drawn  was  a  matter  of  no  consequence. 
The  only  proper  inquiry  was,  what  amount 
was  then  outstanding. 

It  is  possible  that  McFarlan  supposed  he 
could  only  be  made  liable  under  the  letter  for 
$3,000  in  the  whole.  But  if  such  was  his  in- 
tention, he  has  been  unfortunate  in  the  choice 
of  words  to  express  his  meaning. 

The  only  remaining  inquiry  is,  whether  the 
bill  was  drawn  in  conformity  to  the  letter  of 
credit;  and  here  I  think  the  judge  erred.  The 
authority  is,  "to  draw  on  me  at  ninety  days." 
The  bill  was  made  payable  "ninety  days  after 
date,"  instead  of  so  many  days  sight.  I  think 
McFarlan  intended  to  secure  himself  a  credit 
of  ninety  days  after  learning  that  a  bill  was  in 
existence.  But  in  the  way  this  bill  was  drawn 
he  was  not  sure  of  obtaining  the  credit  of  a 
single  day.  The  holder  was  not  bound  to 
make  presentment  until  the  bill  came  to  ma- 
turity, and  thus  the  drawee  might  be  required 
to  pay  at  the  very  moment  when  he  first 
learned  that  a  bill  had  been  drawn.  If  we  hold 
this  bill  to  be  within  the  authority,  the  words 
"ninety  days"  in  the  letter  are  of  no  practical 
importance.  I  think  the  bill  should  have  been 
drawn  at  ninety  days'  sight;  and  such  was  the 
438*]  view  *taken  of  the  question  by  the 
Chancellor,  in  Oreele  v.  Parker,  5  Wend.,  414, 
418.  It  is  true  that  a  majority  of  the  Court  of 
Errors  did  not  concur  with  the  Chancellor  in 
the  disposition  which  was  made  of  that  case. 
But  this  question  was  not  involved  in  the  de- 
cision. The  point  decided  was,  that  an  au- 
thority to  draw  at  three  and  four  months  was 
well  executed  by  a  bill  drawn  at  four  months, 
or  the  longest  period.  The  question  whether 
the  bill  should  not  have  been  made  payable  at 
BO  long  a  time  after  sight,  instead  of  date,  was 
not  raised  on  the  trial,  and  could  not,  there- 
fore, be  decided  either  by  this  court  or  the 
Court  of  Errors.  2  Wend.,  545.  The  opinion 
of  the  Chancellor  upon  this  point  was  not  con- 
1 1 1 1 . i,  5. 


troverted  by  any  other  member  of  the  court, 
and  although  it  is  but  &  dictum,  it  fully  accords 
with  nay  own  judgment.  The  bill  was  not 
drawn  in  pursuance  of  the  authority. 

But  it  is  said  that  McFarlan  was  estopped 
from  putting  this  construction  upon  the  letter 
of  credit,  because  he  had  accepted  a  bill  drawn 
under  the  letter,  which  was  made  payable  at 
"ninety  days  after  date."  It  would  be  giving 
a  new  application  to  an  estoppel  in  pais,  to 
hold  that  it  may  govern  the  construction,  or 
control  the  legal  effect  of  a  written  instrument. 
But  if  such  a  doctrine  can  be  maintained,  there 
was  nothing  like  an  estoppel  in  the  case. 
McFarlan  might  accept  bills  drawn  by  Defor- 
est &  Co. ,  whether  they  were  in  conformity  to 
the  authority  or  not,  or  although  they  had  been 
drawn  without  the  shadow  of  an  authority. 
The  actual  acceptance  of  the  bill  produced  did 
not, therefore, furnish  any  evidence  that  McFar- 
lan deemed  it  such  a  bill  as  he  was  bound  by 
the  letter  of  credit  to  pay.  Before  the  plaint- 
iffs can  make  out  anything  like  an  estoppel 
upon  this  question,  they  must  show  a  plain 
and  unequivocal  admission  on  the  part  of 
McFarlan  that  a  bill  drawn  at  so  many  days 
after  date  was  within  the  letter  of  credit,  (a) 

*We  think  the  bill  was  not  drawn  in  [*437 
pursuance  of  the  authority,  and  as  to  the  de- 
fendant McFarlan  there  must  be  a  new  trial. 

Ordered  accordingly. 

Affirmed— 3  Denio,  553. 

Cited  in— 37  N.  Y.,116;  39  N.  Y.,  218;  72  N.  Y.,  479; 
(28  Am.  Rep.,  163);  4  Trans.  App.,  109;  6 Trans.  App., 
140;  9  Hun,  565;  15  Hun,  409:  31  Hun.  263;  4  Abb.  N. 
S.,  209;  2  Sweeny,  674;  38  Am.  Rep.,  5  (64  Ala.,  33). 

(a)  Even  then,  the  admission  would  only  go  to 
the  construction  or  legal  effect  of  the  letter  and, 
therefore,  ought  not  to  operate.  See,  Boston  Hat 
Manfy.  v.  Messinger,  2  Pick..  223;  Hamilton  v.Neel, 
7  Watts,  517;  Cowen  &  H.  Notes  to  Phil.  Ev.,  199, 211, 
212. 


HINTON  t>.  LOCKE. 

Evidence — Usage  or  Custom— Admissibility  of 
Evidence  of — Number  of  Hours  in  a  Day's 
Labor. 

A  usage  or  custom  cannot  be  given  in  evidence  for 
the  purpose  of  controlling  the  rules  of  law :  nor  is 
such  evidence  admissible  where  it  contradicts  the 
agreement  of  the  parties.  Per  Bronson,  J. 

The  case  of  Smith  v.  Wilson,  3  B.  &  Ad..  748.  com- 
mented on  and  doubted.  Per  Bronson,  J. 

Evidence  of  usage  or  custom  is  admissible  for  the 
purpose  of  explaining  ambiguous  words  or  phrases 
in  a  contract. 

In  an  action  to  recover  compensation  for  causing 
certain  repairs  to  be  made  upon  the  defendant's 
house,  it  appeared  that  he  had  promised  to  pay  the 
plaintiff,  who  was  a  carpenter,  twelve  shillings  per 
day  for  every  man  employed  by  him  about  the 
work.  The  plaintiff  insisted  at  the  trial  that  ten 
hours'  labor  constituted  a  day's  work,  and  that  he 
was  entitled  to  charge  one  day  and  a  quarter  for  each 
natural  day  during  which  the  men  worked  twelve 
hours  and  a  half ;  and  he  offered  evidence  of  a  cus- 
tom among  carpenters  to  that  effect.  Held,  a  valid 
custom,  and  that  the  evidence  was  admissible. 

Citation-3  B.  &  Ad.,  728. 

ERROR  to  the  N.  Y.  C.  P.  Locke  sued  Hin- 
ton  in  the  court  below,  and  declared  in  a»- 
sumpsit  for  work  and  labor,  etc.  The  cause  was 
referred  to  a  sole  referee,  who  made  a  special 
report  which  presented  the  following  case.  The 
plaintiff  was  a  house  carpenter,  residing  in  the 
City  of  N.  Y.  The  defendant  was  an  old  res- 
ident of  the  city,  where  he  still  carried  on  busi- 
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ness,  but  now  resided  in  the  State  of  N.  J.  In 
March,  1841,  the  parties  made  a  contract  in  the 
City  of  N.  Y.,  by  which  the  plaintiff  agreed  to 
furnish  two  workmen  to  make  certain  altera- 
tions and  repairs  upon  the  defendant's  house 
in  N.  J.,  for  which  the  defendant  agreed  to 
pay  the  plaintiff  twelve  shillings  per  day  for 
each  man.  The  men  were  to  be  boarded  by 
the  defendant  while  doing  the  work,  for  which 
he  was  to  be  allowed  $3  per  week  for  each 
438*]  man.  The  plaintiff  *furnished  the 
men,  who  worked  twelve  hours  and  a  half  each 
day  until  the  work  was  done.  The  defendant 
paid  into  court  a  sufficient  sum  to  cover  all  the 
days  the  men  were  employed;  but  the  plaint- 
iff insisted  that  ten  hours'  labor  constituted  a 
day's  work,  and  that  he  was  entitled  to  charge 
one  and  one  fourth  day  for  every  period  of 
twenty-four  hours  within  which  the  men 
wrought  twelve  and  a  half  hours.  He  proved 
that  it  was  the  universal  custom  of  carpenters 
in  N.  Y.,  and  in  N.  J.,  where  the  defendant  re- 
sided, to  consider  ten  hours  a  day'-s  work,  and 
if  the  workmen  wrought  two  and  a  half  hours 
each  day  more  than  the  ten  hours,  it  was  consid- 
ered one  quarter  of  a  day's  work.  The  workmen 
testified  that  the  defendant  was  often  present, 
and  knew  that  they  were  making  over  time; 
but  they  said  nothing  to  him  on  the  subject. 
The  defendant  objected  to  proof  of  the  custom, 
and  after  the  proof  had  been  given  he  insisted 
that  he  was  not  bound  by  the  custom.  The 
referee  allowed  the  extra  charge.  The  court 
below  refused  to  set  aside  the  report,  and  ren- 
dered judgment  for  the  plaintiff.  The  defend- 
ant brought  error. 

Mr.  G.  M.  Speir.  for  the  plaintiff  in  er- 
ror, cited  Rankin  v.  Ins.  Co.,  1  Hall,  619;  The 
Reexide,  2  Sumn.,  567;  Noble  v.  DureU,  3  T.  R., 
271;  Anthon,  N.  P., 59,  n.;  U.  S.v.  Macdaniel,  7 
Pet.,  1;  1  Holt,  N.  P.,  98,  n.;  Goody  ear  v.  Og- 
den,  4  Hill,  104;  Dawsonv.  Kittle,  Id.,  107. 

Mr.  E.  H.  Owen,  contra,  cited  Bewail  v. 
Qibbs,  1  Hall,  602;  Smith  v.  Wilson,  3  B.  &  Ad., 
728  ;  Chit.  Cont.,  20,  21;  2  Stark.  Ev.,  568. 

By  the  Court,  Bronson,  J.  No  usage  or 
custom  can  be  set  up  for  the  purpose  of  con- 
trolling the  rules  of  law;  nor  is  such  evidence 
admissible  where  it  contradicts  the  agreement 
of  the  parties.  I  should,  therefore,  feel  great 
difficulty  in  subscribing  to  the  case  of  Smith  v. 
Wilson,  3  B.  &  Ad..  728.  The  defendant  had 
covenanted  to  pay  £60  per  thousand  for  all  the 
439*]  *rabbits  in  a  certain  warren;  and  in  an 
action  for  the  price,  he  was  allowed  to  prove 
that  the  term  "  thousand,"  as  applied  to  rab- 
bits, meant,  in  that  part  of  the  country,  one 
hundred  dozen,  or  twelve  hundred.  It  is  diffi- 
cult to  deny  that  this  was  a  plain  contradiction 
of  the  express  contract  of  the  parties. 

But  in  the  case  at  bar,  the  usage  or  custom 
did  not  go  to  vary  the  contract.  It  went  to  ex- 
plain and  ascertain  the  intention  of  the  parties 
in  relation  to  a  matter  upon  which  the  con- 
tract was  silent.  Usage  can  never  be  set  up  in 
contravention  of  the  contract;  but  when  there 
is  nothing  in  the  agreement  to  exclude  the  in- 
ference, the  parties  are  always  presumed  to 
contract  in  reference  to  the  usage  or  custom 
which  prevails  in  the  particular  trade  or  busi- 
ness to  which  the  contract  relates;  and  the 
usage  is  admissible  for  the  purpose  of  ascer- 
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tainingwith  greater  certainty  what  was  intend- 
ed by  the  parties.  The  evidence  often  serves 
to  explain  or  give  the  true  meaning  of  some 
word  or  phrase  of  doubtful  import,  or  which 
may  be  understood  in  more  than  one  sense  ac- 
cording to  the  subject-matter  to  which  it  is  ap- 
plied. Now  here,  the  plaintiff  was  to  be  paid 
for  his  workmen  at  the  rate  of  twelve  shillings 
per  day;  but  the  parties  have  not  told  us  by 
their  contract  what  they  meant  by  a  day's 
work.  It  has  not  been  pretended  that  it  neces- 
sarily means  the  labor  of  twenty-four  hours. 
How  much,  then,  does  it  mean?  Evidence  of 
the  usage  or  custom  was  let  in  to  answer  that 
question.  And  when  we  find  a  universal  usage 
in  this  business  to  call  ten  hours'  labor  a  day's 
work,  we  have  arrived  at  the  true  meaning  of 
the  word  "day."  as  used  in  this  contract.  The 
parties  intended  that  the  sum  of  twelve  shil- 
lings should  be  paid  for  every  ten  hours'  labor. 

As  this  was  a  "  universal  custom"  where  the 
defendant  lived,  the  referee  was  well  warrant- 
ed in  finding  that  the  defendant  had  notice  of 
its  existence. 

Judgment  affirmed. 

Usage— Validity  of— Control  of  contract  by.  Fol- 
lowed—5  Lans..  235. 

Cited  in-5  N.  Y.,  159  ;  6  N.  Y.,  72 ;  18  N.  Y.,  367 ;  32 
N.  Y..  623 ;  44  N.  Y..  504 ;  55  N.  Y.,  209 :  14  Am.  Rep.. 
231;  22  Barb.,  132;  31  Barb.,  199;  52  Barb.,  164;  23 
How.  Pr.,  207 ;  5  Bos.,  246 ;  10  Bos.,  582 ;  29  Ind.,  377. 

Ambiguity— Explanation  of,  by  evidence  of  uxaae. 
Cited  in-49  N.  Y.,  468;  10  Am.  Rep.,  408;  44  Am. 
Rep..  546. 

Usage— Cannot  control  rules  of  law.  Cited  in— 3 
Lans,  95,  n. ;  9  Barb.,  128 ;  18  Barb..  296. 

Also  cited  in— 2  Hilt..  474 ;  69  Ind.,  354. 


*THE  PEOPLE  t>.  WARREN.  [*44O 

A  ministerial  officer  is  protected  in  the  execution 
of  process  regular  and  legal  on  its  face,  though  he 
has  knowledge  of  facts  rendering  it  void  for  want 
of  Jurisdiction. 

Citations— 24  Wend.,  485 :  9  Conn.,  140. 

pERTIORARI  to  the  Oneida  General  Ses- 
Vj  sions,  where  the  defendant  was  convicted 
of  an  assault  and  battery  upon  one  Johnson, 
a  constable.  Johnson  arrested  the  defend- 
ant on  a  warrant  issued  by  the  inspectors  of 
election  of  the  City  of  Utica  for  interrupt- 
ing the  proceedings  at  the  election  by  disor- 
derly conduct  in  the  presence  of  the  inspect- 
ors. 1  R.  S.,  137,  sec.  37.  The  warrant  was 
regular  and  sufficient  upon  its  face.  The  de- 
fendant resisted  the  officer,  and  for  that  as- 
sault he  was  indicted.  The  defendant  offered 
to  prove  that  he  had  not  been  in  the  presence 
or  hearing  of  the  inspectors  at  any  time  dur- 
ing the  election,  and  that  Johnson  knew  it. 
The  court  excluded  the  evidence,  and  the  de- 
fendant was  convicted.  He  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

Mr.  W.  Hunt,  for  the  defendant,  said  the 
evidence  should  have  been  admitted.  It  would 
have  shown  that  the  inspectors  had  no  juris- 
diction of  the  subject-matter;  and  if  the  officer 
knew  it,  his  process  was  no  justification  of  the 
arrest.  Parker  v.  Walrod,  16  Wend.,  514.  But, 

Per  Curiam.  Although  the  inspectors  had 
no  jurisdiction  of  the  subject-matter,  yet  as  the 


NOTB.— Af inisterial  officers— How  far  protected  by 
process.  See  Warner  v.  Shed,  10  Johns.,  138,  note; 
Deyo  v.  VanValkenburgh,  ante,  p.  242,  notes  cited. 
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warrant  was  regular  upon  its  face,  it  was  a 
sufficient  authority  for  Johnson  to  make  the 
arrest,  and  the  defendant  had  no  right  to  re- 
sist the  officer.  The  knowledge  of  the  officer 
that  the  inspectors  had  no  jurisdiction  is  not 
important.  He  must  be  governed  and  is  pro- 
tected by  the  process,  and  cannot  be  affected 
by  anything  which  he  has  heard  or  learned  out 
of  it.  There  are  some  dicta  the  other  way;  but 
we  have  held  on  several  occasions  that  the  offi- 
44 1  *]  cer  is*protected  by  process  regular  and 
legal  upon  its  face,  whatever  be  may  have 
heard  going  to  impeach  it.  (See,  Webber  v.  Gay, 
24  Wend.,  485;  also,  Watson  v.  Watson,  9  Conn., 
140.) 

And  without  hearing  Mr.  T.  Jenkins,  Dis- 
trict Atty.,  who  was  to  have  argued  for  the 
people, 

New  trial  denied. 

Cited  in— 4K  N.  Y.,  243 ;  96  N.  Y.,  316 :  1  Keyes,  515 ; 
2  Lans.,  75  :  4  Hun,  730  ;  11  Hun,  253  ;  19  Hun,  270  ;  1 
Barb.,  555  ;  3  Barb.,  19  ;  20  Barb.,  166 ;  21  Barb..  434 ; 
45  Barb.,  393 ;  55  Barb.,  397 ;  12  How.  Pr.,  457 ;  23  How. 
Pr.,  459 ;  2  Curt..  156 ;  102  Mass..  76 :  106  Mass.,  2W  jjl 
111.,  328 ;  16  Mich.,  234, 245 ;  53  Am.  Dec.,  199  ;  21  N.  H., 
279. 


SHELDON  v.  QUINLEN. 

Practice — Entire  Judgment  against  Several  De- 
fendants—Not Reversed  as  to  One  and  Af- 
firmed as  to  Otfiers— Statute. 

A  judgment  for  distinct  things,  e.g.,  damages  and 
costs,  may  be  reversed  in  part  and  affirmed  as  to  the 
residue.  Per  Bronsoa,  J. 

But  an  entire  judgment  against  several  defend- 
ants, whether  rendered  in  an  action  for  tort  or  upon 
contract,  cannot  be  reversed  as  to  one  defendant, 
and  affirmed  as  to  the  others. 

The  Act  of  May  16, 1837.  Sess.  L.  of  1837,  p.  538,does 
not  authorize  the  Superior  Court  of  the  City  of  N. 
Y.,  on  certiorate  from  the  judgment  of  an  assistant 
Justice,  to  depart  from  the  above  rule,  though  the 
3d  section  expressly  declares  that  the  court  may  af- 
firm or  reverse  the  judgment  in  whole  or  in  part,  or 
give  such  judgment  for  either  party  as  the  very 
right  of  the  matter  may  seem  to  require. 

Citationa-8  Johns.,  111,558;  12  Johns.,  340 ;  13  7d., 
460 ;  15  Id.,  195 ;  3  Mass..  268. 270 :  5  Mass.,  420 ;  2  Hill, 
333;  Bac.  Abr.,  tit.  Error,  M,  7th  Lond.  ed.;  13  Pick., 
195 ;  4  Hamm..  200 ;  Laws.  1837.  p.  538.  sec.  3 ;  12 
Johns..  434 ;  13  Mass.,  433 ;  14  Johns.,  417. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  Quinlen  sued  Sheldon  and  George 
Allerton  in  trover  for  an  ox,  before  one  of  the 
N.  Y.  assistant  justices,  and,  after  issue  joined 
and  trial,  the  justice  gave  judgment  for  the 
plaintiff  against  both  defendants  for  $45  dam- 
ages and  $4.99  costs.  On  certiorari  the  Superi- 
or Court  reversed  the  judgment  as  to  Allerton, 
and  affirmed  it  as  to  Sheldon,  allowing  no  costs 
to  either  party.  Sheldon  sued  out  a  writ  of 
error. 

Mr.  S.  F.  Clarkson,  for  plaintiff  in  error. 

Mr.  E.  Ketchum,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  judgment 
was  reversed  as  to  Allenon,  because  there  was 
442*J  no  evidence  whatever  to  charge  *him, 
and  it  might,  perhaps,  have  l>een  reversed  as 
to  both  of  the  defendants  for  the  same  reason. 
But  that  question  need  not  be  examined. 

Where  there  are  two  judgments,  as  in  the 
action  of  account,  or  where  the  judgment  is 
for  distinct  things,  as  for  damages  and  costs, 
there  may  be  an  affirmance  in  part  and  a  re- 
versal as  to  the  residue.  (See,  Smith  v.  Jannen, 
HILL  5. 


8  Johns.,  Ill;  Bradshaw  v.  CaUaghan,  Id.,  558; 
Anonymous,  12  Id.,  340;  Bronson  v.  Mann,  13 
Id.,  460  ;   Williams  v.  Sherman,  15  Id.,  195; 
Com.  v.  Carpenter,  3  Mass.,  268,  270;  Com.  v. 
Turnpike  Co.,  5  Id.,  420;  Com.  v.  Derby,  13  Id., 
433;  Comv.  West  Boston  Bridge,  13  Pick.,  195; 
Nichol  v.  Patterson,  4  Hamm.,  200.)    But  the 
case  of  a  judgment  against  several  defendants, 
whether  the  action  be  for  a  tort  or  upon  con- 
tract, does  not  come  within  the  rule.     The 
judgment  is  entire  as  to  all  of  the  defendants, 
and  must  either  be  reversed  or  affirmed  intoto. 
The  cases  are  collected  in  Cruikshank  v.  Oard 
rcer.SHill.  333,  and  Bac.  Abr.,  tit.  Error.M,  7th 
Lond.  ed.    The  doctrine  is  perfectly  well  set- 
tled.    (See,  Richards  v.  Walton,  12  Johns.,  434; 
and  Arnold  v.  Sandford,  14  Id.,  417.) 

It  is  said  that  the  statute,  Stat.  1837,  p.  538, 
sec.  3,  has  given  a  different  rule  in  reviewing 
the  judgments  of  the  N.  Y.  assistant  justices. 
But  with  the  exception  of  a  power  to  order  a 
new  trial  before  the  justice,  I  see  nothing  new 
in  this  statute.  The  court  "shall  proceed  and 
give  judgment  in  the  cause  as  the  very  right 
of  the  matter  may  appear,  without  regarding 
technical  omissions,  imperfections  or  defects  in 
the  proceedings  before  the  court  below,  which 
did  not  affect  the  merits."  This  has  always 
been  the  rule  in  reviewing  the  judgments  of 
other  justices,  and  it  was  probably  re-enacted 
here  from  a  doubt  whether  the  general  law  ap- 
plied to  the  j  udgments  of  assistant  j  ustices  in  N. 
Y.  And  yet  in  Richards  v.  Walton,  12  Johns., 
434,  a  justice's  judgment  against  two  defend- 
ants, which  was  right  as  to  one  and  wrong  as 
to  the  other,  was  reversed  in  toto,  the  court 
holding  that  the  judgment  was  entire,  and 
*could  not,  therefore,  be  affirmed  in  [*443 
part.  The  further  provision,  that  the  court 
"may  affirm  or  reverse  the  judgment  in  whole 
or  in  part,"  contains  nothing  new.  The  law 
has  always  been  so.  But  there  cannot  be  a 
partial  affirmance  or  reversal  in  every  possible 
case.  It  can  only  be  done  where  the  law  has 
settled  that  it  may  be  properly  done,  to  wit: 
where  the  judgment  is  for  distinct  things,  and 
not  where  it  is  against  several  persons.  But 
the  counsel  for  the  defendant  in  error  thinks 
that  the  words  which  follow  are  very  material; 
the  court  may  "  give  such  judgment  for  either 
party  as  the  very  right  of  the  matter  may  seem 
to  require."  This  is  no  more  than  repeating 
in  another  form,  and  for  more  abundant  cau- 
tion, what  had  been  said  before.  The  word 
"party"  as  here  used  stands  for  plaintiff  or 
defendant,  and  includes  all  the  persons  belong- 
ing to  the  particular  class.  The  clause  does 
not  mean  that  a  judgment  which  is  entire  may 
be  reversed  as  to  one  defendant  and  affirmed 
as  to  another,  without  any  regard  to  the  rules 
of  law  applicable  to  the  case. 

There  is  nothing  in  the  statute  to  take  the 
case  out  of  the  operation  of  the  general  rule. 
The  judgment  was  properly  reversed  as  to  Al- 
lerton, and  it  should,  as  a  necessary  conse- 
quence, have  been  reversed  as  to  Sheldon.  We 
must,  therefore,  reverse  both  the  original  judg- 
ment and  the  judgment  of  affirmance. 

Ordered  accordingly. 

Cited  in— 1  Denio,  540;  3  Denio.  346;  6  N.  Y.,  89; 

9  N.  Y.,  234 ;  1  Barb.,  557 :  5  Barb..  206 ;  10  Uarb..  353 : 
8  How.  Pr..  378 ;  10  How.  Pr.,  810:  15  Abb.  Pr.,  9 ;  4 
Rob..  606;  4  E.  D.  8.,  28  ;  47  Wis.,  600 :  63  111.,  521 ;  23 
Mich.,  439 ;  64  Am.  Dec.,  426  (13  111.,  26). 
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THAYER 

v. 

THE  OVERSEERS  OF  THE  POOR  OF  THE 
TOWN  OF  HAMILTON. 

Bastardy — Adjudication  by  Two  Justices,  a  Bar. 

An  adjudication  of  two  justices  in  favor  of  a  par- 
ty charged  with  being  the  father  of  a  bastard  child, 
is  a  bar  to  a  second  proceeding  against  him  respect- 
ing the  same  matter. 

The  case  of  People  v.  Tompkins  Gen.  Seas.,  19 
Wend.,  154,  commented  on  and  corrected. 

Citations-1  R.  S.t  650, 651,  sees.  11, 13,  sub.  1, 2d.  ed.; 
19  Wend..  154. 

nERTIORARI  to  remove  proceedings  had 
\J  before  two  justices  of  the  peace  under  the 
444*1  *statute  relating  to  the  support  of 
bastards,  1  R.  S.,  640,  et  s«g.  The  return  dis- 
closed the  following  facts:  on  complaint  being 
made  to  John  Foote,  a  justice  of  the  peace  of 
the  Town  of  Hamilton,  Madison  Co.,  by  the 
Overseers  of  the  Poor  of  that  town,  charging 
Thayer  with  being  the  father  of  a  bastard 
child  of  which  Minerva  Waterhouse  had  lately 
been  delivered,  a  warrant  was  issued,  dated 
May  30,  1842,  by  virtue  of  which  Thayer  was 
arrested  and  brought  before  the  said  justice. 
Thomas  Milieu,  another  justice,  was  thereupon 
associated  with  the  one  who  issued  the  war- 
rant, and,  June  2,  1842,  the  parties  appeared 
before  them,  when  the  following  facts  were 
pleaded  by  Thayer  in  bar  of  any  further  pro- 
ceedings, viz. :  that  in  March  last  he  was  ar- 
rested on  a  warrant  issued  by  one  Greene,  a 
justice  of  the  peace,  on  a  similar  application 
and  complaint  by  the  Overseers  of  the  Poor 
of  the  Town  of  Hamilton;  that  on  being 
brought  before  the  said  Greene,  one  Otis,  an- 
other justice,  was  associated  with  him,  where- 
upon a  trial  on  the  merits  was  bad;  and,  after 
hearing  and  deliberating  upon  the  proofs  and 
allegations  of  the  parties,  the  said  justices  ad- 
judged and  determined  that  Thayer  was  not 
the  father  of  the  said  child;  that  said  proceed- 
ings were  reduced  to  writing  and  subscribed 
by  the  said  justices  ;  and  that  the  offense 
charged  in  the  present  complaint  is  the  same 
identical  charge  as  that  for  which  Thayer  was 
thus  examined.  The  matters  stated  in  the 
plea  were  admitted  to  be  true;  but  the  justices 
(Fopte  and  Millen)  decided  that  the  prior  ad- 
judication constituted  no  bar  to  another  pro- 
ceeding of  the  like  character,  and,  after  hear- 
ing the  evidence  offered,  they  made  an  order 
of  filiation  against  Thayer.  They  also  took  a 
bond  with  sureties,  conditioned  for  Thayer's 
appearance  at  the  then  next  Court  of  General 
Sessions  of  Madison  Co.  Thayer  afterwards 
sued  out  a  eertiorari. 

Mr.  C.  Mason,  for  plaintiff  in  error. 

Mr.  W.  J.  Hough,  for  defendants  in  error. 

By  the  Court,  Cowen,  J.  A  trial  and  dis- 
charge pursuant  to  1  R.  S.,  650,  651,  sees.  11, 
18,  2d  ed.,  was  pleaded  in  bar  and  admitted. 
445*]  *The  provisions  of  the  statute  are,  in 
short,  that  a  man  who  is  arrested  on  a  charge 
of  bastardy,  shall  be  brought  before  the  justice 
who  issued  the  warrant  :  that  the  latter  shall 
associate  with  him  another  justice ;  and  that 
these  two  shall  make  an  examination  of  the 
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matter,  either  of  them  having  power  to  issue 
subpffinas  for  witnesses.  The  mother  is  to  be 
re  examined,  and  she  and  all  the  witnesses,  the 
parties  now  being  present,  are  of  course  sub- 
ject to  regular  examination,  cross-examination, 
etc.  Finally,  the  justices  are  to  determine  who 
is  the  father  ;  and  "  if  they  determine  that  the 
person  so  charged  and  apprehended  is  not  the 
father,  etc.,  he  shall  be  forth  with  discharged." 
Id.,  sec.  18,  sub.  1.  By  subdivision  5.  they 
shall  reduce  their  proceedings  to  writing,  and 
subscribe  the  same.  On  the  other  hand,  if  the 
justices  determine  that  the  person  arrested  is 
the  father,  they  may  make  and  subscribe  an 
order  of  filiation  charging  him  with  the  sup- 
port of  the  child.  From  this  the  party  grieved 
may  appeal.  The  whole  subject  is  thus  com- 
mitted to  a  special  session,  with  power  to  hear 
and  determine,  as  effectually  as  a  like  session 
may  in  the  case  of  a  petit  larceny.  It  has 
never  been  doubted  that,  in  all  other  cases  of 
summary  proceeding,  the  decision  is  final.  It 
is  not  denied  of  this  case  that  the  decision  is 
final,  provided  the  defendant  be  convicted  ; 
though  the  same  effect  is  denied  if  he  be  ac- 
quitted. If  there  beany  distinction,  it  seems  to 
me  it  should  be  the  other  way.  On  the  prop- 
osition contended  for,  a  man  charged  with 
being  the  father  of  a  bastard  may  be  very  un- 
reasonably harassed  ;  and  is  of  ten  pursued  in  a 
spirit  which  should  be  met  by  defenses  at  least 
as  strong  as  any  which  the  law  interposes 
against  other  prosecutions.  It  is  said  that  the 
public  has  no  right  of  appeal.  This  was,  in- 
deed, held  as  long  ago  as  1835  ;  People  v.  Tomp- 
kins Gen.  Sess.,  19  Wend.,  154  ;  and  the  Legis- 
lature have  left  the  law  there  ever  since.  True, 
it  is  thrown  out  that  the  acquittal  is  not  a  bar. 
I  think,  however,  the  suggestion  was  made 
without  the  attention  of  the  court  being  fully 
drawn  to  the  nature  of  the  proceeding.  The 
man  is  on  trial  before  a  court  possessing  the 
power  to  make  an  order  of  filiation.  It  is  by 
no  means  to  be  taken  for  granted,  as  it  seems 
*to  have  been  in  the  case  cited,  that  an  [*446 
order  discharging  him  after  such  an  inquiry 
can  ever  be  treated  as  a  mere  ministerial  act, 
open  to  revision  by  an  arrest  and  repetition  of 
the  inquiry.  I  need  scarcely  say  it  is  not  an  ar- 
gument against  the  effect  of  the  acquittal,  that 
there  is  no  appeal  allowed  to  the  town  or 
county.  No  appeal  is  allowed  after  acquittal 
for  a  crime  ;  but  this  detracts  nothing  from  the 
right  to  plead  auterfois  acquit.  The  analogy  to 
an  inquiry  in  criminal  cases  merely  with  a  view 
to  commitment,  discharge  or  bail,  which  was 
suggested  in  argument,  does  not  hold.  There 
is  no  power  in  that  case  either  to  convict  or  ac- 
quit. The  issue  is  merely  upon  the  question 
whether  the  party  shall  be  holden  to  a  future 
trial.  The  justices  have  no  cognizance  of  the 
merits.  Their  decision  cannot  operate  as  a 
general  bar  to  a  further  prosecution,  because 
they  have  no  jurisdiction  enabling  them  to 
hear  and  determine  the  issue  of  guilt  or  inno- 
cence. 

I  think  the  justices  erred  in  disallowing 
Thayer's  discharge  as  a  conclusive  bar  ;  and 
that  their  order  of  filiation  and  maintenance 
should  be  quashed. 

Rule  accordingly. 


Approved— 5  Denio,  101. 
Cited  in- H.  &  D..  379. 
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BOOTH  v.  WHITBY. 

Practice— Payment  of  Costs. 

Where  a  Court  of  C.  P.  ordered  the  trial  of  a  cause 
to  be  postponed  for  the  term  on  the  defendant's  ap- 
plication, upon  payment  of  costs  to  the  plaintiff 
within  twenty  days,  or  that  he  have  judgment,  etc.; 
held  that,  unless  the  costs  were  paid  pursuant  to  the 
order,  the  plaintiff  might  perfect  judgment. 

In  such  case  the  judgment  should  be  entered  and 
the  record  made  up  in  the  usual  form  of  a  judgment 
by  default  for  want  of  a  plea. 

T7<  RROR  to  the  Seneca  C.  P.  From  the  judg- 
-LJ  ment  record  it  appeared  that  Whitby  sued 
Booth  in  the  court  below,  and  declared  upon 
the  common  counts  in  assumpsit,  serving  a 
copy  of  a  promissory  note  with  the  declaration. 
The  defendant  pleaded  the  general  issue  with 
notice  of  set-off.  The  cause  was  then  continued 
to  February  Term,  1842,  when  the  defendant, 
447*]  as  the  *record  states,  made  a  motion  to 
put  the  cause  over  to  the  next  May  Term,  and 
the  court  ordered  that  the  cause  be  put  over 
upon  payment  of  costs  to  the  plaintiff  within 
twenty  days,  or  that  plaintiff  have  judgment, 
«tc.  Then  follows  a  suggestion  that  the  costs 
were  not  paid  within  the  time,  although  a 
taxed  bill  was  served  ;  and  thereupon  damages 
were  assessed,  and  judgment  rendered  for  the 
plaintiff  for  damages  and  costs.  The  defendant 
brought  error,  and,  on  alleging  diminution,  a 
tertiorari  issued,  in  answer  to  which  the  order 
of  the  court  putting  off  the  trial,  the  defend- 
ant's default  for  not  paying  costs,  and  various 
other  papers  were  returned. 

Mr.  C.  A.  Gibbs,  for  plaintiff  in  error. 

Mr.  D.  Wright,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  This  judgment 
is  right  in  principle,  but  wrong  in  point  of 
form.  The  court  granted  the  defendant  an  un- 
usual favor  in  giving  him  twenty  days  to  pay 
the  costs  of  putting  off  the  trial,  and  might 
impose  such  terms  or  conditions  as  they 
thought  proper.  If  the  defendant  did  not  like 
the  terms,  he  should  not  have  taken  the  rule. 
Having  taken  it,  and  then  neglecting  to  pay 
the  costs,  it  was  very  proper  for  the  court  to 
enforce  the  order  by  rendering  judgment  for 
the  plaintiff. 

But  the  judgment  should  have  been  entered 
and  the  record  made  up  in  the  usual  form  of  a 
judgment  by  default.  It  looks  strangely  to  see 
a  judgment  by  default,  with  an  assessment  of 
damages  by  the  clerk,  after  an  issue  of  fact 
joined  upon  the  record.  The  record  should  not 
have  contained  the  plea,  nor  the  history  of  the 
proceedings  by  which  the  plaintiff  became  en- 
titled to  judgment. 

As  the  error  only  goes  to  the  form  of  enter- 
ing a  right  judgment,  the  plaintiff  below  may 
be  relieved  on  terms.  The  judgment  must  be 
reversed,  unless  he  amends  and  pays  the  costs 
of  the  writ  of  error. 

Ordered  accordingly. 


448*]  *WAYDELL  ET  AL.  v.  LUER. 

Note  as  Satisfaction  of  Precedent  Debt— Part- 
nership. 

The  giving  of  a  promissory  note  by  one  of  several 
partners  or  joint  debtors  for  a  demand  antecedently 


NOTK.— Payment  by  note.    See,  generally,  Kellogg 
v.  Richards,  14  Wend.,  116,  note*  cited. 

HILL  5. 


due  from  all,  will  not  extinguish  their  liability, 
though  the  creditor  expressly  accept  the  note  in  sat- 
isfaction. 

The  case  of  Cole  v.  Sackett,  1  Hill,  516,  reconsidered 
and  approved. 

Citations— 21  Wend.,  450,  452 ;  1  Hill,  516 ;  12  Johns., 
409 ;  5  B.  &  Ad.,  925 ;  5  Barn.  &  C.,  196 ;  T.  Raym., 
450 ;  T.  Jones,  158 :  1  Mod.,  205 ;  6  Cr.,  253 ;  5  Esp.,  122; 
4  Esp.,  89 ;  Bac.  Abr.,  Accord  &  Satisfaction ;  8  Cow., 
77 ;  10  Bligh,  548.  589 :  4  Clark  &  F.,  207,  233 ;  2  Mees.  & 
W.,  484 ;  3  B.  &  Aid.,  611 ;  Gow.  Part.,  200,  Am.  ed. 
1825 ;  2  Cromp.  &  M.,  617 :  Inst.,  lib.  3,  tit.  30,  De  No- 
vatione ;  Coop.  Just.,  297 :  Poth.  pt.  3,  ch.  2 ;  art.  2, 
No.  259,  548,  n.  554, 564 ;  Ev.  Poth.,  380,  Lond.  ed.,  1836. 

I? RROR  to  the  N.  Y.  C.  P.,  where  judgment 
Lj  was  rendered  in  favor  of  Luer,  the  plaintiff 
below.  Waydell  and  others,  the  defendants, 
thereupon  brought  error.  The  case  is  suffi- 
ciently stated  in  the  opinion  of  the  court. 

Mr.  J.  Humphrey,  for  plaintiffs  in  error. 

Mr.  H.  B.  Cowles,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  In  January,  1837, 
John  Waydell,  Joshua  Underbill  and  Nicholas 
Cort,  composing  the  firm  of  N.  Cort  &  Co., 
borrowed  $1,700  of  Luer.  The  firm  was  dis- 
solved in  1838,  and  Luer,  knowing  of  the  dis- 
solution, took  the  individual  notes  of  Cort,  one 
for  $566,  and  two  for  $500  each.  Cort  also 
paid  Luer  some  money,  and  delivered  to  him 
the  note  of  a  third  person,  as  one  of  the  wit- 
nesses said  he  believed,  though  he  could  not 
state  the  name,  date  or  amount.  The  whole 
came  up  to  the  moneys  due  to  Luer  from  the 
firm,  being  over  $1,800.  The  notes  and  cash 
were  given  in  settlement  of  the  money  bor- 
rowed ;  and  Luer  gave  up  to  Cort  the  note  of 
the  firm,  which  he  held  for  that  sum.  Cort's 
notes  were  renewed  from  time  to  time,  for  two 
years.  They  were  credited  by  Cort's  former 
partners,  in  his  general  account,  as  so  much 
assumed  by  him.  The  notes  given  by  him  re- 
maining unpaid,  Luer  sued  the  firm  in  the 
court  below  on  the  original  loan,  and  recov- 
ered ;  the  court  holding  that  the  notes  of  one 
partner  could  not  be  considered  as  the  payment 
or  satisfaction  of  a  debt  due  from  all.  The  cir- 
cumstance of  a  belief  by  the  witness  that  there 
was  also  a  small  note  of  some  third  person  in 
the  transaction,  was  disregarded  as  too  loose 
for  consideration;  and  perhaps  correctly.  That 
being  laid  out  of  view,  the  question  is,  whether 
a  promise  from  one  of  several  *debtors,  [*449 
received  in  satisfaction,  extinguishes  the  de- 
mand against  all. 

I  had  occasion,  in  Frisbie  v.  Lamed,  21 
Wend.,  450,  452,  to  review  the  cases  which 
hold  that  where  a  man  gives  his  note  for  a  debt 
antecedently  due  from  himself,  it  is,  under  no 
circumstances,  a  satisfaction,  even  though 
agreed  by  the  creditor  to  be  taken  as  such. 
Accord  and  satisfaction  by  one  promise,  is  not 
predicable  of  another.  Soon  after  came  the 
case  of  Cole  v.  Sackett,  1  Hill,  516,  wherein  it 
was  contended  thai  if  two  persons  are  indebted, 
the  note  of  one  may  operate  by  agreement  as 
a  satisfaction  for  both.  I  again  adverted  to  the 
principle  so  well  established  in  this  court,  that 
the  note  of  both  the  debtors  could  not  have  that 
effect;  and  felt  constrained  to  follow  it  out 
into  the  obvious  corollary,  that  the  less  and 
weaker  security  could  not  have  a  greater  effect 
than  the  higher  and  stronger.  So  far  as 
Arnold  v.  Camp,  12  Johns.,  409  may  be  sup- 
posed to  conflict  with  this  doctrine,  it  was  con- 
sidered and  overruled.  Our  attention  is,  how- 
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ever,  again  called  to  that  case,  and  some 
strength  it  is  supposed  to  derive  from  the  En- 
glish cases ;  one  especially,  which  has  been 
lately  decided.  Thompson  v.  Percival,  5  B.  & 
Ad.,  925.  I  have  looked  into  that  case,  and 
find  it  not  near  so  much  in  accordance  with 
our  doctrine  as  that  of  David  v.  Ellice,  5  Barn 
&  C.,  196,  which  it  professes  to  overrule.  In 
the  latter  case,  Abbott,  Oh.  J. ,  required  that, 
to  discharge  the  retiring  partner,  some  new 
debtor  should  be  introduced.  Denman,  Ch.  J., 
in  the  case  now  relied  upon,  admits  that  some 
new  consideration  must  be  made  out,  or  the 
note  cannot  operate  as  an  accord  and  satisfac- 
tion. Abbott,  Ch.  J.,  had  failed  to  discover 
any  consideration.  Denman,  Ch.  J.,  says, 
however,  that  the  note  is  something  different 
from  what  the  creditor  had  before,  and  that 
the  liability  of  one  debtor  may  be  better  than 
the  joint  liability  of  two,  in  respect  to  the  solv- 
ency of  the  parties,  or  the  convenience  of  the 
remedy.  That  a  new  note  either  of  the  same 
debtors  or  one  of  them,  is  something  different 
from  a  previous  note  or  account,  is  true.though 
I  have  been  unable  to  see  how  the  name  of  one 
is  better  alone,  than  when  joined  with  anoth- 
er's, in  point  of  solvency.  That  the  remedy 
45O*]  becomes,  as  *Ld.  Denman  remarks, 
more  obvious  and,  therefore,  better  against 
one  than  two,  where  one  of  them  happens  to 
die,  or  in  various  other  ways,  may  be  admit- 
ted. But  something  equivalent  may  also  be 
said  where  a  single  debtor  gives  his  note  for  a 
book  account.  The  proof  thus  becomes  easier, 
and  besides,  the  note  may  be  negotiated;  yet  it 
never  operates  as  a  discharge  of  the  account. 
The  note  may  be  produced  and  canceled  at 
the  trial,  and  the  account  thus  be  made  the 
subject  of  a  recovery.  In  short,  to  adopt  the 
principle  on  which  Thompson  v.  Percival  pro- 
ceeds, we  must  overrule  hundreds  of  decisions 
made  by  this  court  and  never  questioned. 
Most  of  the  previous  English  authorities  are 
reviewed  by  that  case  ;  and  they  are  found  to 
be  quite  conflicting.  Scarcely  one  of  them, 
till  we  come  to  David  v.  Ellice,  professes  to 
search  for  any  principle  on  which  a  defense 
like  the  present  can  be  sustained.  That  case 
failed  to  find  any  :  and  though  Thompson  v. 
Percival  may  have  been  more  successful  on 
principles  sometimes  allowed  in  England,  it  is 
altogether  repugnant  to  those  long  acted  upon 
here.  I  remember  several  English  dicta  to  the 
effect  that  a  mere  accord,  if  it  be  binding  and 
afford  a  new  remedy,  may  operate  as  a  bar. 
See,  Case  v.  Barber,  T.  Raym.,  450  ;  8.  C.,  T. 
Jones,  158.  The  case  of  Mttwordv.  Ingram,  1 
Mod.,  205  held  that  a  plea  of  an  account 
stated,  and  a  promise  to  pay,  was  a  bar  to  an 
action  for  work.  A  note  or  a  mere  admission, 
is  evidence  of  an  account  stated.  Yet  a  de 
fense  at  the  present  day,  grounded  on  the  fact 
that  the  defendant  had  met  the  plaintiff,  ac- 
knowledged the  debt  to  be  of  a  certain  amount, 
and  promised  to  pay  it,  would  be  deemed  quite 
absurd,  even  though  the  plaintiff  should  agree 
to  receive  it  in  satisfaction.  In  SJieehy  v.  Man- 
demlle,  6  Cr.,  253,  Marshall,  Ch.  J.,  said  a  man 
may,  if  he  will,  discharge  his  debtor  without 
consideration.  This  dictum  was  cited  to  sus- 
tain the  judgment  in  Arnold  v.  Camp.  Cases 
were  there  also  cited  that  a  promissory  note 
given  by  a  debtor  and  accepted  in  satisfaction, 
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discharges  the  debt;  that  it  will  even  discharge 
a  judgment.  There  is,  indeed,  little  doubt  of 
that  case  having  gone  upon  the  long  exploded 
doctrine,  that  one  promise  may  be  pleaded 
in  bar  of  another.  In  Reed  v.  White,  5  Esp., 
122,  an  account  *stated  with  one  part  [*451 
owner,  was  held  to  discharge  the  other.  ID 
Evans  v.  Drummond,  4  Id.,  89,  where  the  no- 
tion appears  to  have  been  first  started,  one 
partner  had  given  his  individual  acceptance  as 
a  security  for  that  of  both,  and  then  the  cred- 
itor sued  the  firm.  Ld.  Kenyon  said  the  suit 
was  not  to  be  endured  ;  and  held  the  other 
partner  discharged.  Such  are  the  instances  of 
reasoning  on  which  the  defense  now  inter- 
posed has  been  sometimes  allowed  and  some- 
times denied  in  England.  Subjected  to  scien- 
tific scrutiny,  and  weighed  in  the  mind  of  Ld. 
Tenterden,  it  was  found  to  be  so  obviously 
destitute  of  principle,  and  so  evidently  the  re- 
sult of  one  or  two  hasty  Nisi  Prius  cases,  that 
he  felt  bound  to  reject  it.  He  put  the  judiciary 
for  the  first  time  to  think  and  reason  on  the 
question.  None  of  them  supposed  for  a  mo- 
ment, that,  under  the  English  law,  a  debt  can 
be  discharged  without  consideration;  and  Ld. 
Denman's  attempt  to  extract  one,  seems,  with 
deference,  to  let  in  the  obsolete  doctrine  (obso- 
lete now  in  England  as  well  as  N.  Y.),  that  a 
debtor  promising  in  any  form  to  pay,  may  dis- 
charge the  very  debt  on  which  the  promise 
rests.  I  admit  that  a  negotiable  note  or  an  ac- 
count stated  may  operate  stib  modo  to  satisfy  a 
debt.  The  former  has  been  considered  a  pay- 
ment for  the  purpose  of  the  surety  bringing 
an  action  for  money  paid  against  the  principal; 
and  the  latter  extinguishes  the  original  account 
at  the  election  of  the  creditor.  But  I  want 
some  well  considered  case  where  either  has 
been  allowed  in  hostility  to  the  creditor's  suit 
upon  the  demand  which  they  were  given  to 
secure.  I  deny  that  any  such  exists;  and  for  a 
host  of  cases  to  the  contrary,  bolh  as  to  tort 
and  contract,  I  refer  to  the  title  Accord  and 
Satisfaction,  in  Bac.  Abr.  and  Coventry  & 
Hughes'  Digest.  Our  own  cases  must  be  with- 
in the  recollection  of  every  one.  Mr.  J.  Suth- 
erland went  through  the  whole  inquiry,  in 
Hughes  v.  Wheeler,  8  Cow.,  77.  That  case 
holds,  that  stating  an  account,  giving  the  debt- 
or's negotiable  note,  and  its  acceptance  for  the 
original  debt,  are  not  a  bar  to  an  action  for  the 
debt.  The  precedent  in  Chitty  founded  on  the 
old  English  rule  was  there  repudiated;  and 
the  case  has  not  since  been  disturbed.  Sup- 
pose the  account  had  been  against *two,  [*452 
settled  by  one,  and  his  note  alone  taken  ;  who 
does  not  see  that  such  a  defense  would  be  still 
weaker  ?  Had  the  other  been  a  surety,  the  de- 
fense might  possibly  have  been  allowed  on 
that  peculiar  relation.  One  is  prepared  for  the 
exertion  of  almost  any  degree  of  judicial  inge- 
nuity in  favor  of  a  surety,  since  it  has  been 
held  that  delay  of  the  creditor  may,  under  cir- 
cumstances, discharge  him.  His  case,  how- 
ever, does  not  stand  on  accord  and  satisfac- 
tion. What  is  better  settled  than  that  the 
promise  to  pay  a  subsisting  debt,  or  to  dis- 
charge a  precedent  duty,  is  no  consideration  ? 
Partners  are  all  principals,  each  being  bound 
for  the  debt  in  solido.  They  have  had  the  cred 
itor's  money,  and  eaten  their  bread  at  his  ex- 
pense. It  is  their  duty  not  merely  to  promise 
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— not  to  stop  with  their  note,  and  above  all,  a 
note  perhaps  palmed  off  by  a  member  of  the 
firm  known  to  all  the  debtors  as  a  bankrupt — 
but  to  repay  the  money  loaned,  or  the  price  of 
the  plaintiff's  property  out  of  which  they  have 
made  money.  I  am  aware  that  some  of  the 
English  courts  have  taken  up  the  idea  of  the 
retiring  partner  being  a  mere  surety.  Such 
was  the  notion  of  Ld.  Lyndhurst  in  Oakeleyv. 
Pasheller,  10  Bligh,  N.  S.,  548,  589  ;  8.  C.,  4 
Cl.  &  F.,  207,  233;  and  such  supposed  surety 
was  held  to  be  discharged,  on  the  ground  that 
time  had  been  given  to  the  partner  who  re- 
mained. This  might  also  have  been  the  ground 
of  Hart  v.  Alexander,  2  Mees.  &  W.,  484.  It 
was  there  claimed,  however,  that  a  debt  may 
be  discharged  without  consideration,  and  the 
contrary  doctrine  of  Ld.  Tenterden  was  ques- 
tioned. It  may  as  well  be  here  mentioned,  that 
the  K.  B.,  with  Ld.  Tenterden  at  their  head, 
had  twice  before  distinctly  repudiated  the  doc- 
trine of  Evans  v.  Drummond  ;  once  in  David 
v.  Ellice,  supra,  and  once  before  in  the  case  of 
Lodge  v.  Dicas,  3  B.  &  Aid.,  611.  Three  of  the 
judges  expressed  themselves  very  fully  in  the 
latter  case,  that  there  must,  to  constitute  a  sat- 
isfaction, be  a  new  consideration  from  the 
partner  who  gives  his  promise  ;  and  that  the 
creditor's  agreement  to  take  it  and  discharge 
the  retiring  partners  was  a  nudum  pactum.  In 
reply  to  such  conclusive  arguments,  emanating 
from  the  greatest  judges  of  England,  we  have 
various  sorts  of  answers,  most  if  not  all  of 
453*]  which  I  have  mentioned.  All  of  *them 
leave  the  impression  that  the  English  courts 
allowing  the  defense  is  an  instance  among 
those  anomalies  in  the  law,  which  sometimes 
arise  from  blindly  following  the  hasty  decision 
of  a  distinguished  judge. 

Another  doctrine  is  familiar  to  every  one, 
viz.  :  that  in  order  to  extinguish  a  debt,  the 
creation  of  a  new  one  in  equal  degree,  though 
agreed  to  be  taken  in  satisfaction,  is  no  bar. 
Who  would  have  hesitated,  had  it  not  been  for 
Evans  v.  Drummond  and  some  late  English 
cases,  to  apply  that  rule  to  all  joint  debts, those 
due  from  partners  as  well  as  others?  Mr.  Gow 
did  not,  even  with  Evans  v.  Drummond  before 
him.  He  lays  down  the  rule  thus:  "Where  the 
two  requisites  of  a  joint  interest  and  a  joint 
credit  concur,  nothing  but  actual  satisfaction, 
or  the  extinguishment  of  the  original  consider- 
ation by  the  acceptance  of  a  higher  security, 
can  invalidate  the  claim  which  the  creditor 
possesses  against  the  firm.  Gow,  Part., 200,  Am. 
ed.  of  1825.  Where  a  new  partner  is  let  in, and 
his  name  is  substituted,  a  different  case  arises. 
The  creditor  may  agree  to  take  a  distinct  thing 
of  any  kind  in  satisfaction, even  the  mere  prom- 
ise of  a  third  person.  See  Kirwan  v.  Kirwan,  2 
Cromp.  &  M.,  617. 

Looking  to  the  course  which  the  doctrine  in 
question  has  taken  in  England,  and  what,  with 
deference,  seems  to  be  a  vain  struggle  and 
hunting  for  reasons  in  the  common  law,  the 
inquiry  naturally  arises,  and  may  be  of  use  in 
the  discussion,  from  what  source  was  it  de- 
rived? To  this  the  answer  would  seem  to  be 
obvious.  It  is  a  fragment  imported  from  the 
civil  law,  title  De  Novationc.  This,  as  the  text 
of  that  law  declares,  arises  when  a  second  con- 
tract is  intended,  and  so  expressed  by  the  par- 
ties, to  operate  as  a  dissolution  of  the  first. 
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Inst.,  lib.  3,  tit.  30,  De  Novation*;  see  Coop. 
Just.,  297.  The  rule  is,  in  that  law,  laid  down 
without  qualification,  and  prevails  though  the 
new  contract  be  made  by  the  original  parties, 
or  one  of  them,  as  well  as  where  a  new  party 
is  introduced.  It  has  of  course  been  adopted 
in  France;  and  has  been  introduced  to  the  En- 
glish reader  by  Mr.  Evans'  translation  of  Poth- 
ier.  Pt.  3,  ch.  2.  "The  novation  is  valid, what- 
ever may  be  the  nature  of  the  first  debt  or  that 
"substituted  in  its  place."  Id.,  art.  2,  [*454 
No.  554.  In  the  French  law,  one  of  several 
debtors  who  are  jointly  bound  may  be  substi- 
tuted for  both.  Poth.,  No.  564.  Mr.  Evans  is 
careful  to  warn  us  in  the  outset  of  the  title, 
that  this  doctrine  is  unknown  to  the  common 
law.  1  Ev.  Poth..  380,  Lond.  ed.  of  1806,  n.  a, 
to  No.  546.  He  lays  down  the  common  law 
rule  that  accord  is  not  satisfaction  and  cannot 
be  made  so  on  the  principles  of  the  common 
law,  except  by  a  contract  of  a  higher  nature. 
A  glimpse  from  Justinian  probably  fell  upon 
Ld.  Kenyon's  mind,  when,  for  the  first  time, 
he  pronounced  at  Nisi  Prius,  that  the  simple 
contract  of  one  partner  to  pay  the  debt  of  the 
firm  worked  a  novation.  Very  little  objection 
would  probably  exist  against  the  doctrine, could 
it  be  cut  from  the  institutes  and  engrafted 
bodily  upon  our  system,  provided  we  could  at 
the  same  time  eradicate  everything  of  indige- 
nous origin  which  tends  so  strongly  to  over- 
shadow and  destroy  it.  The  small  branch  which 
has  been  imported  looks  singularly  strange  in 
its  new  company,  and  has  been  withal  so  bad- 
ly cultivated,  perhaps  so  badly  engrafted,  as 
to  want  one  of  its  distinctive  features;  and  that 
a  very  important  one.  The  title  just  quoted  from 
Justinian  complains  that  the  ancient  lawyers 
built  novations  on  an  implied  intent,  and  in- 
dulged in  presumptions  arising  from  the  cir- 
cumstances of  each  case  It  adds:  "  This  un- 
certainty gave  rise  to  our  Constitution,  which 
enacts  that  a  novation  of  a  former  contract 
shall  only  take  place  when  it  is  expressed  by 
the  contractors."  The  French  rule  approxi- 
mates very  nearly  to  the  same  thing.  It  declares 
that  a  novation  shall  not  be  allowed  unless  the 
intention  be  so  evident  as  to  admit  of  no  doubt. 
Poth.,  ut  supra.  No.  259.  On  the  very  first 
breaking  of  the  subject  by  Ld.  Kenyon,  be  re- 
quired no  more  evidence  of  an  intent  to  dis- 
charge the  outgoing  partner  than  the  mere  act 
of  taking  an  acceptance  from  one  for  the  joint 
debt.  Throughout  all  the  subsequent  English 
cases  which  are  that  way,  the  same  laxity  is 
apparent;  not  one  of  them  looking  back  to  the 
true  origin  of  the  rule  and  discovering  how 
much  it  had  been  corrupted  in  its  transition. 
Here,  it  stands  fatally  confronted  by  another 
rule  of  the  common  law  applicable  to  all  rases 
where  a  *novation  prevails,  as  it  may  [*455 
through  the  paper  of  a  third  person.  To  show 
that,  even  in  such  case,  the  original  debt  was 
meant  to  be  extinguished,  an  express  agreement 
to  that  effect  must  be  proved.  "  Otherwise,  " 
according  to  the  sequel  of  the  text  De  Nova- 
tione,  "the  first  contract  shall  continue  valid, 
and  the  second  be  regarded  as  an  accession  to 
it ;  so  that  an  obligation  may  remain  under 
both  contracts:"  or,  as  we  should  say,  the  sec- 
ond contract  is  but  a  security  collateral  to  the 
first. 
On  a  review  of  the  question,  I  am  entirely 
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satisfied  that  our  decision  in  Cole  v.  Sackett  is 
the  only  one  that  can  stand  consistently  with 
the  rules  of  the  common  law. 
Judgment  affirmed. 

Reversed— 3  Denio.  410. 

Disapproved— 6  Barb.,  206. 

Cited  in-7  Hill,  130 ;  13  N.  Y.,  682;  57  N.  Y.,  641;  76 
N.  Y.,  524 ;  78  N.  Y.,  298 ;  6  Hun.  58 ;  10  Hun.  67 ;  5 
Barb.,  408 :  24  Barb..  562 ;  31  Barb.,  188 ;  37  Barb.,  488; 
64  Barb.,  472 ;  23  How.  Pr.,  107  ;  1  Abb.  N.  C.,  49 ;  7 
Abb.  X.  C.,362;  3  Duer,254:  43  Super..  281;  1  Hilt., 
177;  38  Mich.,  380;  34  N.  J.  E.,  170;  35  N.  J.  E..  332. 


MOUNT  t>.  DERICK. 

Replevin — Conversion— Refusal  of  Servant  to  De- 
liver Goods,  on  Demand  of  Stranger. 

The  refusal  of  a  servant  to  deliver  goods  intrust- 
ed to  him  by  his  master,  on  a  demand  made  by  a 
stranger,  is  not  sufficient  evidence  of  a  conversion 
in  an  action  by  the  latter  against  the  servant.  Per 
Bronson,  J. 

Nor  will  such  demand  and  refusal  be  sufficient 
evidence  of  conversion  to  charge  the  master,  un- 
less the  servant  refused  under  directions  from  the 
master. 

Though,  on  demand  made  of  the  servant,  he  re- 
fuse to  deliver  because  he  has  no  authority,  and 
his  conduct  be  afterwards  approved  by  the  master 
for  that  reason,  the  approval  will  not  render  the 
latter  chargeable  with  a  conversion. 

Citations— 2  Mod.,  242 ;  5  B.  &  Aid.,  247;  2  Phil.  Ev., 
226 ;  6  Johns..  44 ;  Holt,  N.  P.,  383;  4  Inst.,  317;  Com. 
Dig.  Trespass,  C,  1. 

ERROR  to  the  N.  Y.  C.  P.  Derick  brought 
replevin  in  the  court  below  against  Mount, 
Jackson  and  Babcock  for  detaining  a  harness. 
Mount  and  Jackson  pleaded,  and  Babcock  suf- 
fered judgment  by  default.  On  the  trial  it  ap- 
peared that  Babcock  ordered  the  harness  to  be 
made  by  the  plaintiff,  agreeing  to  pay  for  it  on 
delivery,  but  that  it  was  delivered  by  the 
plaintiff  without  receiving  the  money.  The 
plaintiff  a  few  days  afterwards,  sent  for  the 
pay,  but  did  not  obtain  it,  and  the  harness 
had  in  the  meantime  passed  into  the  hands  of 
Mount,  who  kept  a  livery-stable.  The  plaint- 
iff sent  one  of  his  workmen  to  Mount's  stable 
to  get  the  harness.  Mount  was  absent,  and  the 
demand  was  made  of  the  defendant  Jackson, 
456*]  *who,  was  Mount's  foreman  and  trans- 
acted his  business  at  the  stable  in  his  absence. 
Jackson  answered  that  he  would  not  and  could 
not  give  up  the  harness  for  Mr.  Mount  was  absent 
and  he  had  no  orders.  On  cross-examination, 
the  witness  said  Jackson's  answer  was  that  Mr. 
Mount  was  not  in  town;  that  he  had  not  left 
any  orders  to  do  so  and,  therefore,  he  (Jack- 
son) could  not  deliver  the  harness.  It  was 
proved  that  in  point  of  fact  Jackson  had  no 
authority  to  deliver  the  property.  After  the 
above  demand,  the  writ  of  replevin  was  issued 
and  delivered  to  the  deputy -sheriff  to  be  served. 
When  the  deputy  first  went  to  the  stable, 
Mount  was  absent,  and  the  deputy  did  not  find 
the  harness.  When  the  deputy  went  the  sec- 
ond time  he  found  Mount,  who  said  that  Jack- 
son had  done  right  in  not  delivering  up  the 
property;  he  had  no  authority  to  do  so  ;  that 
he  (Mount)  would  have  refused  to  give  it  up. 
He  said  Babcock  owed  him  a  small  bill,  and 
he  was  justified  in  detaining  the  property. 
Mount  went  out  for  a  few  minutes,  and  some- 
body paid  his  bill ;  he  then  returned  and  de- 
livered up  the  harness  to  the  deputy-sheriff. 
The  plaintiff  afterwards  expressed  his  entire 
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satisfaction  with  the  conduct  of  Mount,  and 
said  there  should  be  nothing  further  done 
about  it. 

The  judge  charged  the  jury,  among  other 
things,  that  if  the  act  of  the  foreman  (Jackson) 
in  not  delivering  up  the  property  was  after- 
wards recognized  by  Mount,  then  it  must  be 
regarded  as  his  own  act,  and  the  demand  was 
sufficient  to  justify  the  action.  Exception. 
Verdict  and  judgment  for  the  plaintiff.  Mount 
(having  severed  from  the  other  defendants) 
now  brought  error  on  a  bill  of  exceptions. 

Mr.  H.  Ketchum,  for  plaintiff  in  error. 

Mr.  C.  De  Witt,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  refusal  of 
a  servant  to  deliver  goods  intrusted  to  him  by 
his  employer,  on  a  demand  made  by  a  stran- 
ger, is  not  sufficient  evidence  of  a  conversion  in 
an  action  against  the  servant.  Mires  v.  Solebay, 
2  Mod.,  242;  * Alexander  v.  Southey,  5  [*457 
B.  &  Aid.,  247;  2  Phil.  Ev.,  226.  Nor  is  a  de- 
mand of  the  servant  sufficient  to  charge  the 
master,  unless  the  former  acted  under  the  di- 
rection of  the  latter  in  refusing  to  deliver  the 
goods.  Storm  v.  Livingston,  6  Johns.,  44; 
Pothonier  v.  Dawson,  Holt,  N.  P.,  388.  The 
demand  made  of  Jackson,  and  his  refusal  to 
deliver  the  property  because  he  had  no  author- 
ity to  do  so,  was  neither  sufficient  to  charge 
him,  nor  his  employer  Mount;  and  there  was 
no  other  demand  before  suit  brought. 

Now  what  was  the  supposed  adoption  or  rat- 
ification of  Jackson's  refusal  to  deliver  the 
property  ?  Mount  said,  in  substance,  that 
Jackson  had  done  right  in  not  delivering  up 
the  property,  because  he  had  no  authority  to  do 
so.  This  was  saying  no  more  than  the  law  says, 
and  proves  nothing  in  favor  of  the  action.  If  a 
man  without  my  license  or  command  commit  a 
trespass  for  my  use  or  benefit,  subsequent  assent 
will  make  the  act  my  own, and  I  may  be  treated 
as  a  wrong-doer.  4  Inst.,  317  ;  Com.  Dig. 
Trespass,  C,  1.  But  if  my  servant  properly 
refuse  to  do  an  act  because  he  has  no  author- 
ity, and  I  afterwards  approve  of  his  conduct 
for  that  reason,  it, is  no  wrong,  and  an  action 
cannot  be  based  upon  it.  The  demand  of 
Jackson  must  go  for  nothing.  As  the  charge 
upon  this  point  may  have  misled  the  jury, there 
must  be  a  new  trial. 

Mount  said  he  would  have  refused  to  give 
up  the  property  ;  Babcock  owed  him  a  small 
bill,  and  he  was  justified  in  detaining  the  prop- 
erty. But  that  belongs  to  another  branch  of 
the  case,  which  it  is  not  necessary  to  examine. 

Judgment  reversed. 

Distinguished— 34  N.  Y.,  470. 

Cited  in-45  N.  Y.,  37 ;  6  Am.  Rep.,  29  ;  49  N.  Y., 
313 ;  5  Bos.,  311;  1  Low..  213. 


*WOLFF  &  HENRICKS      [*458 

KOPPEL. 

The  contract  of  a  factor,  binding  him  in  the  terms 
implied  by  a  del  credere  commission,  is  not  within 
the  Statute  of  Frauds  relating  to  promises  to  answer 
for  the  debts,  etc.,  of  third  persons,  and  is  therefore 
valid  though  by  parol. 

Citations— Theob.  Pr.  &  Sur.,  45, 64, 65;  Chit.  Cont., 
209,  210,  Am.  ed..  1842;  1  B.  Moore,178,  279;  4  Maule  & 
S.,  566,  574,  575  ;  6  Id.,  166,  171.  172 ;  7  Taunt.,  478,  484, 
558 ;  1  Cow.,  645,  664 ;  1  Beawes,  46,  6th  Lond.  ed.;  3 
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€hit.  Com.  L.,  220,  221;  7  Pick..  220;  4  Hill,  178;  17 
Johns.,  113;  11  Ad.  &  EJl..  438. 

ERROR  to  the  N.  Y.  C.  P.,  where  Koppel 
sued  Wolff  &  Henricks,  to  recover  the 
price  of  certain  goods  alleged  to  have  been  sold 
by  the  latter  as  factors  acting  under  a  del  cre- 
dere commission.  The  agreement  del  credere 
was  by  parol;  and  one  point  made  in  the  court 
below  was,  that  the  defendants'  engagement, 
not  being  in  writing,  was  void  by  the  Statute 
of  Frauds.  The  court  held  otherwise  ;  and, 
after  judgment  in  favor  of  the  plaintiff,  the 
defendants  sued  out  a  writ  of  error. 

Mr.  J.  T.  Brady,  for  plaintiffs  in  error. 

Mr.   E.  C.  Benedict,  for  defendant  in  er- 
ror. 

By  the  Court,  Cowen,  J.  It  is  objected  that 
the  contract  of  a  factor,  binding  him  in  the 
terms  implied  by  a  del  credere  commission,  is 
within  the  Statute  of  Frauds  and  should, there- 
fore, be  in  writing.  Such  is  the  opinion  ex- 
pressed by  Theobald,  Pr.  and  Surety,  64,  65, 
and  in  Chit.  Cont.,  209,  210  ;  Am.  ed.,  1842. 
The  question  was  also  mooted  in  Gall  v.  Com 
ber,  1  J.  B.  Moore,279,but  not  decided  as  seems 
to  be  implied  in  the  careless  manner  in  which 
the  case  is  quoted  by  Chitty.  8.  C.,1  Taunt., 
558.  All  the  authority  presented  on  the  argu- 
ment grows  out  of  the  nature  of  the  contract 
as  held  by  the  K.  B.  in  Morris  v.  Cleasby,  4 
Maule  &  S.,  566,  574,  575.  That  case  certain- 
ly defines  the  liability  of  the  factor  somewhat 
differently  from  what  several  previous  cases 
seem  to  have  done.  The  effect  of  acting  un- 
der the  commission  is  said  to  be,  that  the  fac- 
tor becomes  a  guarantor  of  the  debts  which 
are  created;  that  is  to  say,  they  are  debts  due 
to  the  merchant,  and  the  factor's  engagement 
is  secondary  and  collateral,  depending  on  the 
45JJ*J  fault  of  the  debtors,  *who  must  first 
be  sought  out  and  called  upon  by  the  mer- 
chant. See,  also,  Hornby  v.  Lacy,  6  Maule  & 
8..  166.  171.  172  ;  Peele  v.  Northcote,  7  Taunt., 
478.  484;  8.  C.,\  J.  B.  Moore,  178;  Leverick  v. 
Meigs,  1  Cow.,  645.  664.  On  this  we  have  the 
opinion  of  learned  writers  that  if  the  agree- 
ment del  credere  be  made  without  writing,  the 
case  comes  within  the  statute.  On  the  other 
hand,  approved  writers  assert  that  this  is  not 
so.  1  Beawes,  46,6th  Lond.  ed. ;  3  Chit.  Com. 
L.,  220,  221.  It  is  true,  these  latter  go  on  the 
more  stringent  obligation  supposed  by  Ld. 
Mansfield;  that  of  a  principal  debtor  on  the  part 
of  the  factor,  the  accessorial  obligation  lying 
rather  on  the  purchaser.  This  view  of  the  mat 
ter  was  no  longer  correct  after  the  cases  I  have 
mentioned  were  decided.  The  consequence 
sought  to  be  derived,  however,  by  writers,  is 
merely  speculative  ;  and  the  contrary  has  of 
late  been  directly  heKl  by  the  Supreme  Court 
of  Muss.,  in  Swan  v.  Nesmith,  7  Pick.,  220.  It 
is  said  this  was  without  the  court  being  aware 
of  .lf'>rrw  v.  Cleatby.  Be  that  as  it  may.  they 
«eem  to  have  been  fully  aware  of  the  rule  laid 
down  in  that  case,  and  to  have  recognized  it 
as  correct.  They  considered  the  obligation  as 
a  guaranty.  But  a  guaranty,  though  by  parol, 
is  not  always  within  the  statute.  Perhaps, 
after  all,  it  may  not  be  strictly  correct  to  call 
the  contract  of  the  factor  a  guaranty,  in  the 
ordinary  sense  of  that  word.  The  implied 
promise  of  the  factor  is  merely  that  he  will  sell 
to  persons  in  good  credit  at  the  time  ;  and  in 
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order  to  charge  him, negligence  must  be  shown. 
He  takes  an  additional  commission,  however, 
and  adds  to  his  obligation  that  he  will  make 
no  sales  unless  to  persons  absolutely  solvent  ; 
in  legal  effect,  that  he  will  be  liable  for  the 
loss  which  his  conduct  may  bring  upon  the 
plaintiff,  without  the  onus  of  proving  negli- 
gence. The  merchant  holds  the  goods,  and 
will  not  part  with  them  to  the  factor  without 
this  extraordinary  stipulation,  and  a  commis- 
sion is  paid  to  him  for  entering  into  it.  What 
is  this,  after  all,  but  another  form  of  selling 
the  goods?  Its  consequences  are  the  same  in 
substance.  Instead  of  paying  cash,  the  factor 
prefers  to  contract  a  debt  or  duty  which  obliges 
him  to  see  the  money  paid.  This  debt  or  duty 
is  his  own,  and  arises  from  an  adequate  con- 
sideration. It  *is  contingent,  depend-  [*46O 
ing  on  the  event  of  his  failing  to  secure  it 
through  another  —  some  future  vendee,  to 
whom  the  merchant  is  first  to  resort.  Upon 
non-payment  by  the  vendee,  the  debt  falls  ab- 
solutely on  the  factor.  As  remarked  by  Park- 
er, Ch.  J.,  in  Swan  v.  Nesmith,  the  form  of 
the  action  does  not  seem  to  be  material  in  such 
case;  that  is  to  say,  whether  the  merchant  sue 
for  goods  sold,  or  on  the  special  engagement. 
The  latter  is  perhaps  the  settled  form;  but  still 
the  action  is,  in  effect,  to  recover  the  factor's 
own  debt.  In  the  late  case  of  Johnson  v.  Gil 
bert,  4  Hill,  178,  the  defendant,  in  considera- 
tion of  money  paid  for  him  by  the  plaintiff, 
assigned  a  chattel  note  and  guarantied  its  pay- 
ment. In  such  a  case  the  declaration  must  be 
on  the  guaranty  to  pay  the  debt  of  another  ; 
but  this  is  so  in  form  merely.  We  held  that 
the  contract  was  to  pay  the  defendant's  own 
debt  ;  that  it  was  not  a  contract  to  pay  as  the 
surety  of  another.  All  such  contracts  and 
many  others  are,  in  form,  to  pay  the  debt  of 
another,  and  so  literally  within  the  statute,  but 
without  its  intent.  A  promise  by  A  to  B.that 
the  former  will  pay  a  debt  due  from  the  latter, 
is  not  within  the  meaning,  though  it  is  within 
the  words.  Conkey  v.  Hopkins,  17  Johns.,  113; 
Eastwood  v.  Kenyan,  11  Ad.  &  Ell.,  438.  So 
are  a  numerous  class  of  cases,  where  the  prom- 
ise is  made  in  consideration  of  the  creditor  re- 
linquishing some  lien,  fund  or  security.  Theo- 
bald. Pr.  and  Surety,  45.  and  cases  cited.  The 
merchant  gives  up  his  goods  to  be  sold,  and 
pays  a  premium.  Is  not  this  in  truth  as  much 
and  more  than  many  of  those  cases  require 
which  go  on  the  relinquishment  of  a  security? 
Suppose  a  factor  agrees  by  parol  to  sell  for  cash, 
but  gives  a  credit.  His  promise  is  virtually 
that  he  will  pay  the  amount  of  the  debt  he  thus 
mrtkes.  Yet  who  would  say  his  promise  is 
within  the  statute?  The  amount  of  the  argu- 
ment for  the  defendant  would  seem  to  be,  that 
an  agent  for  making  sales,  or,  indeed,  a  collect- 
ing agent,  cannot,  by  parol,  undertake  for  ex- 
traordinary diligence,  because  he  may  thus 
have  the  debt  of  another  thrown  upon  him. 
But  the  answer  is.  that  all  such  contracts  have 
an  immediate  respect  to  his  own  duty  or  obli 

j  gation.     The  debt  of  another  comes  incident- 

|  ally  as  a  measure  of  damages. 

Judgment  affirmed. 

Affirmed -2  Denlo.  368. 
Reviewed— 9  Bo«.,  148. 

Cited  in-14  N.  Y..  2«8  :  47  Barb..  1« ;  34  S»ux>r..  221 ; 
21  Kan..  170;  3  Am.  Rep.,  198  (33  Md.,  428). 
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461*]  *THE  BANK  OF  POUGHKEEPSIE 

v. 
IBBOTSON. 

Corporation — Liability  of  Stockholders — Release 
—Effect  of. 

The  stockholders  of  a  manufacturing  corporation 
created  under  the  Act  of  March  22, 1811,  3  K.  S.,  220, 
are  severally  and  not  jointly  liable  for  the  debts  due 
from  the  company  at  the  time  of  its  dissolution. 

According ly,where  a  creditor  of  such  corporation, 
after  its  dissolution,  released  one  of  the  stockhold- 
ers from  all  claims  and  demands ;  held,  that  the  re- 
lease did  not  operate  to  discharge  the  others. 

Semble  that,  notwithstanding  the  Act  of  April  18, 
1838,  Sess.  L.  1838.  p.  243,  if  a  creditor  execute  a 
technical  release  to  one  of  several  joint  debtors, 
absolute  in  its  terms,  and  not  qualified  by  a  refer- 
ence to  the  act,  it  will  operate  as  a  discharge  of  all. 
Per  Bronson,  J. 

Cltations-1  Hill,  186 ;  2  Salk.,  574 ;  2  Saund.,  47,  n. 
1 ;  Cro.  Eliz..  408,  470,  646 :  Bac.  Abr.,  tit.  Release,  G, 
7th  Lond.  ed.;  24  Wend.,  473 ;  Laws,  1838.  p.  243. 

A  SSUMPSIT  against  the  defendant  as  a 
-t\.  stockholder  in  "The  New  York  Stock 
Frame  and  Cotton  Manufacturing  Company," 
to  recover  the  amount  of  a  debt  due  from  the 
Company  to  the  plaintiffs;  the  Company,  as 
was  alleged,  having  been  dissolved.  The 
same  case  was  formerly  before  the  court  on 
demurrer  to  the  plaintiffs'  declaration.  See,  24 
Wend.,  473.  An  issue  of  fact  was  afterwards 
joined,  and  the  cause  was  tried  before  Kent, 
C.  Judge,  at  the  N.  Y.  Circuit,  in  January, 
1842.  On  the  trial,  it  appeared  that  the  plaint- 
iffs had  executed  a  general  and  unqualified  re- 
lease to  Lewis  Tappan,  who  was  one  of  the 
stockholders  of  the  Company,  by  which  he  was 
absolutely  released  from  all  claims  and  de- 
mands. The  defendant  moved  for  a  nonsuit, 
on  the  ground  that  the  release  of  one  stock- 
holder operated  as  a  release  of  all  of  them. 
The  judge  overruled  the  motion,  and  the  plaint- 
iffs had  a  verdict.  The  defendant  now  moved 
for  a  new  trial  on  a  case,  with  leave  to  turn 
the  same  into  a  bill  of  exceptions. 
.)//•.  A.  H.  Dana,  for  defendant. 
Mr.  S.  A.  Foot,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  When  several 
persons  are  bound  by  a  joint,  or  joint  and  sev- 
eral obligation,  the  unqualified  release  of  one 
462*]  *of  the  obligors  will  operate  as  a  dis- 
charge to  all  of  them.  Bronson  v.  Fitzhugh,  1 
Hill,  185;  2  Salk.,  574;  2  Saund.,  47,  n.  I.  But 
where  the  obligors  are  only  bound  severally, 
the  cas«  does  not  come  within  the  rule,  and 
the  release  of  one  will  not  discharge  the  rest. 
Mathewson  v.  Lydiate,  Cro.  Eliz.,  408, 470,  546; 
Bac.  Abr.,  tit.  Release,  G,  7th  Lond.  ed.  The 
shareholders  of  manufacturing  corporations 
created  under  the  Act  of  1811,  are  under  a 
several  and  not  joint  liability  to  the  creditors 
of  the  company.  This  was  settled  when  the 
case  was  before  us  on  demurrer.  24  Wend., 
473.  It  follows,  that  the  release  of  Tappan 
did  not  discharge  the  other  shareholders. 

If  this  had  been  a  joint  obligation,  I  am  in- 
clined to  think  that  the  "  Act  for  the  Relief  of 
Partners  and  Joint  Debtors,"  Stat.  1838,  p. 
243,  would  not  take  the  case  out  of  the  opera- 
tion of  the  common  law  rule  in  relation  to  the 
effect  of  an  unqualified  release.  The  statute 
seems  not  to  contemplate  the  giving  of  a  tech- 
nical release  to  one  of  the  partners  or  joint 
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debtors;  and  if  such  an  instrument  may  be 
safely  executed,  it  should  at  the  least  be  quali- 
fied by  a  reference  to  the  statute,  for  the  pur- 
pose of  showing  that  the  parties  were  acting 
under  that  authority.  If  there  be  no  such  ref- 
erence, and  the  release  is  absolute  in  its  terms, 
it  will  be  difficult  to  limit  the  effect  of  the  in- 
strument so  that  it  will  not  operate  as  a  dis- 
charge of  all  the  joint  debtors.  Bronson  v. 
Vitzhugh,  I  Hill,  185,  and  cases  cited.  But  that 
question  is  not  necessarily  involved  in  the  case, 
as  this  liability  was  several  and  not  joint. 

The  other  questions  in  the  cause  were  dis- 
posed of  on  the  argument. 

New  trial  denied. 

Same  case— 24  Wend.,  473. 

Cited  in— 3Denio,  241 ;  2  Sandf.  Ch.,  270 :  25  N.  Y... 
224 ;  4  Barb.,  119 ;  1  Duer,  18 ;  16  Mich.,  71. 


*MYERS  v.  WELLES  &  MAGEE.  [*46» 

Accommodation  Indorser — Discharge  of. 

A  note  was  indorsed  by  W.  for  the  accommoda- 
tion of  B.,  the  maker,  who  thereupon  confessed 
judgment  in  favor  of  the  former,  by  way  of  in- 
demnity. B.  transferred  the  note  to  M.  as  collater- 
al security  for  the  price  of  goods  to  be  thereafter 
purchased,  informing  the  latter  of  the  fact  that  W. 
was  only  an  accommodation  indorser.  Goods  were 
accordingly  sold  by  M.  to  B.  from  time  to  time;  and, 
on  a  settlement  of  the  account  between  them  some 
months  after  the  note  became  due.  B.  was  found 
indebted  in  a  large  amount,  for  which  M.  took  his- 
notes  payable  at  a  future  day.  Held,  that  this  sus- 
pended M's.  right  to  sue  B.  until  the  last  mentioned 
notes  became  due,  and  that  W.  was,  consequently,, 
discharged  from  liabilty  as  indorser. 

Citations— Chit.  Bills,  442,  Am.  ed.  1839;  Chit. 
Cont.,  766,  Am.  ed.  1842 :  2  Johns.  Ch.,  561 ;  2  Wbart.* 
259 ;  1  Miles,  306-308 ;  2 Cromp.  &  J.,  405 :  9  Cow.,  206. 

A  SSUMPSIT  tried  at  the  N.  Y.  Circuit  in 
Xl  November,  1841,  before  Kent,  C.  Judge. 
The  jury  rendered  a  verdict  in  favor  of  the  de- 
fendants, and  the  plaintiff  now  moved  for  a 
new  trial  on  a  bill  of  exceptions.  The  case  is 
sufficiently  stated  in  the  opinon  of  the  court. 

Mr.  E.  P.  Hurlbut,  for  plaintiff. 

Mr.  S,  A.  Foot,  for  defendants. 

By  the  Court,  Cowen,  J.  This  is  an  action 
against  the  defendants  as  indorsers  for  the  ac- 
commodation of  one  Bostwick.  The  indorse- 
ment was  on  a  promissory  note  of  $5,000,  dated 
April  10,  1835,  made  by  Bostwick,  and  paya- 
ble six  months  after  date  to  the  defendants' 
order,  at  the  Bank  of  Buffalo.  The  note  was- 
left  by  Bostwick  with  Myers  &  Clarke  as  col- 
lateral security  for  such  goods  as  they  should 
sell  to,  and  such  acceptances  as  they  should 
make  for  him  from  time  to  time,  they  being 
informed  that  the  note  was  indorsed  for  Bost- 
wick's  accommodation.  Goods  were  sold  ac- 
cordingly, and  acceptances  made  till  May  1, 
1836,  when,  on  settlement,  Bostwick  was  found 
in  arrear  $3,045.  For  this  sum  he  gave  his 
three  several  notes,  payable  at  two,  three  and 
four  months.  Among  the  items  settled  was  an 
acceptance  of  $590.43,  dated  August  28,  1835, 
*which  was  included  by  mistake,  Bost-  [*464 
wick  having  before  given  his  note  for  that 
sum,  payable  one  day  before  the  acceptance 
matured.  In  the  meantime,  aud  February  1, 
1836,  one  Gedney  joined  the  firm  of  Clarke  <fc 
Myers;  and  the  new  firm,  by  arrangement 
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among  themselves,  continued  advances  on  the 
faith  of  the  note  of  $5,000.  Their  advances 
were  of  goods  on  a  credit  of  six,  seven  and 
eight  months.  About  the  time  the  note  was 
indorsed,  Bostwick  confessed  a  judgment  in 
favor  of  the  defendants,  to  secure  them.  Ow- 
ing to  previous  incumbrances,  however,  noth- 
ing was  actually  secured  by  it.  The  note  hav- 
ing been  transferred  to  Myers,  he  brought  this 
suit  in  his  own  name. 

The  judge  charged  the  jury  that,  as  the 
holders  of  the  note  had  given  time  to  Bostwick, 
the  indorsers  were  discharged;  and  he  did  not 
except  the  draft  for  $590.43. 

We  think  the  charge  was  correct.  The  stat- 
ing of  the  account  on  the  first  of  May,  and  tak- 
ing the  notes  of  Bostwick  payable  at  a  future 
day,  suspended  the  claim  upon  the  original 
consideration  till  the  notes  became  due.  Being 
negotiable,  they  might  be  used  more  beneficial- 
ly than  the  account.  Beside,  they  operated  to 
liquidate  the  plaintiff's  claim.  These  advan- 
tages constituted  a  sufficient  consideration  for 
the  suspension.  The  notes  would  not  per  se 
operate  as  a  satisfaction;  but  on  maturing  in 
the  hands  of  the  payees,  though  not  before, 
they  might  fall  back  on  the  original  consider- 
ation. There  can  be  no  doubt  of  the  intention 
to  extend  the  time  of  payment.  Chit.  Bills, 
442,  Am.  ed.  1839.  The  doctrine  stated  is 
summed  up,  and  the  cases  cited  in  Chit.  Cont., 
766,  Am.  ed.  1842;  see,  also,  King  v.  Baldwin, 
2  Johns.  Ch.,  561.  Okie  v.  Spencer,  2  Whart., 
259;  & (7.,  1  Miles,  306-308 \Kendrickv.  Lomax, 
2Crompt.  &  J.,  405. 

If  time  on  the  note  in  suit  was  effectual- 
ly given  by  the  enlarged  credit  upon  the  de- 
mand for  which  it  was  held  as  security,  then 
it  is  not  denied  that  the  defendants  are  dis- 
charged. See,  Wood  v.  Bk.,  9  Cow.,  206.  It  is 
urged  that  the  giving  of  time  was  only  as  to 
the  debt,  and  did  not  operate  as  a  suspension 
of  the  right  to  sue  upon  the  note  of  $5,000, 
4O5*]  that  *being  only  a  collateral  security. 
But  we  are  of  opinion  that  this  must  follow  any 
arrangement  by  which  the  debt  it  secured  was 
in  any  way  affected.  As  payment  would  dis- 
charge it,  so  suspension  would  postpone  the 
remedy  by  suit.  The  indorsement  having  been 
made  for  the  accommodation  of  Bostwick,  not 
only  derived  its  vitality  from  the  principal 
debt,  but  was  equally  dependent  upon  it  as  to 
the  time  fixed  for  payment.  The  goods  sold 
by  the  new  firm  can  scarcely  be  considered  as 
covered  by  the  note  at  all.  It  had  already 
fallen  due;  and  besides,  these  goods  were  sold 
on  a  credit.  It  is  entirely  settled,  that  giving 
time  to  the  principal  discharges  the  surety. 

The  theory  on  which  sureties  are  thus  dis- 
charged, is  said,  however,  to  be  the  suspension 
of  their  remedy  over,  or  their  right  to  demand 
that  the  creditor  should  sue  the  principal;  and 
it  is  supposed  that  both  reasons  were  inappli- 
cable to  this  case,  inasmuch  as  the  sureties 
could  have  proceeded  at  any  time  on  the  judg- 
ment which  they  held  aa  security.  The  right 
thus  to  proceed,  however,  is  not  perceived. 
We  must  presume  the  judgment  was  confessed 
with  the  proper  provision  that  it  should  not  be 
resorted  to  unless  the  sureties  were  compelled 
to  make  payment,  or  at  least  holden  to  their 

lability  as  sureties.  The  creditor  having  done 

n  act  which  would,  in  an  ordinary  case,  dis- 
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charge  them,  it  is  implied  in  the  very  purpose 
for  which  such  a  judgment  is  given,  that  it 
should  not  be  enforced.  It  is  in  substance  like 
an  express  agreement  to  indemnify  a  surety. 
When  the  conduct  of  the  creditor  has  been 
such  as  to  take  from  the  surety  the  character 
on  which  the  indemnity  is  founded,  this  of 
course  inures  as  a  discharge  of  any  counter  se- 
curity which  he  may  hold  in  that  character. 
Such  security  is  no  more,  in  legal  effect,  than 
what  the  law  implies,  viz. :  that  the  principal 
shall  refund  what  his  surety  may  be  obliged  to 
pay.  The  case  is  not  parallel  with  that  of  an 
indorser,  who  claims  a  discharge  for  want  of 
presentment  or  notice.  An  indemnity,  by  pre- 
venting all  injury  arising  from  the  omission, 
is  considered  as  equivalent  to  notice.  The  rea- 
son for  requiring  presentment  and  notice  has 
ceased  by  his  own  act.  No  such  ground  can 
be  alleged  in  this  case.  Beside,  he  would  not 
be  holden  without  an  *effectual  indem-  [*466 
nity.  Here  the  judgment  proved  utterly  un- 
available. 

As  to  the  acceptance  of  $590.43,  it  was  sworn 
by  Clarke  that  it  slipped  into  the  account  stated, 
and  was  thus  apparently  included  in  the  notes 
which  gave  further  time,  by  mistake.  But  the 
mistake  was  never  corrected.  All  the  three 
notes  stood,  and  were  acted  upon  just  as  if  it 
had  never  occurred.  It  does  not  appear  but 
that  the  holders  of  the  note  in  question  dis- 
covered the  mistake  immediately.  At  any  rate, 
the  sureties  were  never  set  right ;  and  the  un- 
explained silence  of  the  holders  must  be  taken 
as  an  acquiescence  in,  and  confirmation  of 
the  settlement  throughout.  The  case  is  fully 
within  the  reason  of  the  rule  which  declares 
the  surety  to  be  discharged  by  delay. 

New  trial  denied. 

Cited  fn-3  Denio,  521 :  37  N.  Y.,  606 ;  38  N.  Y.,  99  ; 
46  N.  Y.,  177, 178 ;  64  N. Y.,  468 ;  70  N.Y.,  550 :  5  Trans ; 
App.,  3% ;  16  Barb.,  86 ;  36  Barb..  298 ;  37  Barb.,  489 ; 
39  Barb..  613,  614;  43  Barb.,  393;  44  Barb.,  653;  46 
Barb..  197;  6  Duer.  304;  2  Hilt.,  401:  1  Daly,  271;  3 
Daly.  491 :  65  Mo.,  566 ;  35  N.  J.  E.,  332 ;  45  Ain.  Dec., 
490. 


NEXSEN  v.  LYELL  &  JOHNSON. 

Note  for    Money    Lent — Collateral    Security — 
Transactions  by  Holder,  Affecting. 

A  gave  his  note  to  B  for  money  lent,  at  the  same 
time  indorsing  and  delivering  to  the  latter,  as  collat- 
eral security,  the  note  of  C  for  a  sum  exceeding  the 
loan.  When  C's  note  became  due,  it  was  protested 
for  non-payment,  and  notice  given  to  A ;  but  it  was 
subsequently  delivered  up  to  C  on  his  paying  part 
thereof  and  executing  to  B  a  new  note  for  the  bal- 
ance payable  at  a  future  day.  Held,  that  B  thereby 
made  the  first  note  of  C  his  own,  and  was  answer- 
able to  A  for  the  difference  between  the  amount  of 
it  and  the  sum  loaned. 

Citations-9  Wend.,  123;  Chit.  Bills,  441,  442,  ed. 
1839. 

A  SSUMPSIT,  tried  before  Kent,  C.  Judge, 
li  at  the  N.  Y.  Circuit,  in  October,  1842. 
The  action  was  on  a  promissory  note  of  $1,500, 
made  by  the  defendants  September  21.  1836, 
and  payable  to  the  plaintiff  on  demand,  with 
interest.  The  defendants  borrowed  $1,500  of 
the  plaintiff,  and  gave  him  the  note  in  ques- 
tion. They  also  gave  him  as  collateral  seoi- 
rity  for  the  loan,  a  note  made  by  one  Smedes, 
for  $059.11,  and  a  note  for  $1,254.49,  made  by 
Walter  Kimball.  dated  September  17,  1886. 
and  payable  to  the  defendants  six  months 
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467*]  after  date.  *This  note  the  defendants 
indorsed  on  passing  it  to  the  plaintiff.  The 
Smedea  note  was  paid  to  the  plaintiff.  The 
Kimball  note  was  protested  at  maturity,  in 
March,  1837,  and  notice  duly  given  to  the 
defendants  as  indorsers.  In  April  following, 
Kimball  paid  the  plaintiff  $236  towards  his 
note,  and  gave  the  plaintiff  his  two  notes,  one 
for  $500,  and  the  other  for  $529,  at  four  and 
six  months,  for  the  balance  due  on  his  original 
note,  which  was  thereupon  delivered  up  to  him 
by  the  plaintiff.  The  judge  charged  the  jury, 
that  the  plaintiff  had  made  the  Kimball  note 
his  own,  and  the  defendants  were  entitled  to 
set  off  the  amount  against  the  plaintiff's  claim. 
The  plaintiff  excepted.  As  in  this  way  the 
plaintiff  had  been  overpaid,  the  jury  found  a 
verdict  for  the  defendants,  and  certified  the 
balance  in  their  favor.  The  plaintiff  now  moved 
for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  J.  S.  Bosworth,  for  plaintiff. 

Mr.  T.  L.  Wells,  for  defendants. 

By  the  Court,  Bronson,  J.  By  the  arrange 
ment  between  the  plaintiff  and  Kimball,  the 
former  gave  time  of  payment  to  the  latter — 
four  and  six  months — for  the  amount  remain- 
ing due  on  his  note,  and  thereby  deprived  the 
defendants  of  the  right  to  take  up  the  note  as 
indorsers,  and  call  upon  Kimball,  the  maker, 
for  payment.  There  can  be  no  doubt  that  the 
plaintiff  made  the  note  his  own,  and  must  an- 
swer to  the  defendants  for  the  amount.  South- 
wick  v.  Sax,  9  Wend..  122  ;  Chit.  Bills,  441, 
442,  ed.  1839.  The  other  questions  mentioned 
on  the  argument,  if  they  amount  to  anything, 
are  not  made  by  the  bill  of  exceptions. 

New  trial  denied. (a) 

Cited  in-2  Hilt..  401. 

(a)  See  Myers  v.  Welles,  ante,  p.  463. 


468*]  *THE  PEOPLE  v.  MURRAY  ET  AL. 

Statute  Authorizing  Erection  of  Dam — Action  on 
Bond  for  Damages  for — Assessment  of— Es- 
toppel. 

A  statute,  after  authorizing:  certain  persons  to 
erect  a  dam  across  a  river.provided  that  they  should 
execute  a  bond  to  the  people  conditioned  to  pay 
such  damages  as  each  and  every  person  might  sus- 
tain in  consequence  of  the  erection  of  the  dam;  that 
any  person  conceiving  himself  aggrieved  might  ap- 
ply to  a  county  judge  for  the  appointment  of  a  jus- 
tice of  the  peace  to  inquire  and  ascertain  whether 
such  person  had  sustained  damages  by  means  of  the 
dam  :  that  the  assessment  of  the  justice  should  be 
signed  by  him  and  filed  in  the  office  of  the  county 
clerk ;  that  if  the  damages  assessed  were  not  paid 
within  a  specified  time,  the  person  entitled  thereto 
might  prosecute  the  bond :  and  that  a  certified  copy 
of  the  assessment  should  be  conclusive  evidence  of 
the  amount  of  damages.  Held,  in  an  action  upon 
the  bond,  that  the  assessment  was  conclusive  as  to 
the  amount  of  damages  not  only,  but  also  of  the 
fact  that  they  were  caused  by  the  erection  of  the 
dam. 

Held  further,  that  the  defendants,  having  acted 
under  the  statute  by  building  the  dam,  were  not  at 
liberty  to  question  the  constitutionality  of  the  pro- 
vision relating  to  the  mode  of  assessing  the  dam- 

The  assessment  in  this  case  was  not  subscribed  by 
the  justice,  but  was  in  his  handwriting  and  com- 


NOTE.— Constitutional  law— Waiver  of  constitu- 
tional objection. 

A  constitutional  prwteion,  designed  to  protect  the 
property  rights  of  the  citizen,  may  be  waived  by 
him.  See  Lee  v.  Tillotson,  24  Wend..  337,  note. 
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menced  thus :  "I,  O.  M.  W.,  one  of  the  justices,"  etc. 
Held,  a  sufficient  signing  within  the  meaning  of  the 
statute,  and  that  the  assessment  was,  therefore, 
valid. 

Citations— Laws,  182tt,  p.  180 ;  1829,  p.  239 ;  1  RUM. 
&  M .,  626 ;  14  Johns..  484 ;  Sudg.  Vend..  89 ;  Long, 
Sales,  57,  ed.  1839. 

DEBT,  tried  at  the  Livingston  Circuit,  in 
September,  1841,  before  Dayton,  C.  Judge. 
The  action  was  on  a  bond  in  the  penalty  of 
$10,000,  executed  by  the  defendants  in  pursu- 
ance of  the  "Act  to  Authorize  the  Erection  of 
a  Dam  Across  the  Genesee  River  at  Mount 
Morris,"  Sess.  L.,  1826,  p.  180.  and  the  Act 
amending  the  same.  Sess.  L.  1829,  p.  239.  The 
bond  was  conditioned  to  pay  such  damages  as 
each  and  every  person  might  sustain  in  conse- 
quence of  the  dam,  etc.  The  declaration 
averred  that  Alvanus  Gage  and  Peter  Keyes, 
Jr.,  received  an  injury  by  means  of  the  dam  ; 
that  their  damages  were  assessed  by  a  justice 
of  the  peace  at  $1,000,  in  the  manner  provided 
by  the  3d  section  of  the  Act  of  1829;  that  more 
than  thirty  days  had  elapsed  since  the  filing  of 
the  assessment  in  the  countv  clerk's  office;  and 
that  the  damages  so  assessed  had  not  been  paid, 
etc.  The  defendants  pleaded  nil  debet. 

On  the  trial,  after  proving  the  bond,  the 
plaintiffs'  counsel  offered  the  certificate  of  as- 
sessment in  evidence.  It  was  in  the  handwrit- 
ing *of  the  justice,  but  his  name  was  [*46J) 
not  subscribed  at  the  end.  It  commenced  thus: 
"Livingston  county,  **.  1,  Ogden  M.  Willev, 
one  of  the  justices  of  the  peace,"  etc.  The  de- 
fendants' counsel  objected  to  the  evidence,  on 
the  ground  that  the  certificate  was  not  signed, 
and  also  for  the  reason  that  the  damages  men- 
tioned in  the  certificate  were  not  proved  to  have 
been  suffered  in  consequence  of  the  dam  ;  in- 
sisting that  the  certificate  was  evidence  of  the 
amount  of  damages  only,  not  of  the  cause. 
The  circuit  judge  overruled  the  objection,  and 
the  defendants'  counsel  excepted.  The  plaint- 
iffs' counsel  then  gave  in  evidence  a  written 
appointment  of  Willey,  in  pursuance  of  the 
3d  section  of  the  Act  of  1829,  and  rested  his 
case. 

The  defendants'  counsel  offered  to  prove 
that,  before  the  accruing  of  the  damages  in 
question,  the  defendants  constructed  a  slide 
connected  with  the  dam,  and  kept  the  same  in 
such  condition  that  boats,  rafts  and  arks  might 
at  all  times  pass  the  dam  without  injury;  that 
while  the  slide  was  in  such  condition,  the  Ca- 
nal Commissioners  took  possession  of  the  dam 
and  slide  in  pursuance  of  law,  for  the  use  of 
the  State,  scuttled  the  dam  and  removed  the 
slide;  and  that  the  damages  of  Gage  and  Keyes 
were  suffered  in  consequence  of  passing  their 
rafts  through  the  aperture  made  by  the  com- 
missioners. The  plaintiffs'  counsel  objected 
to  the  introduction  of  the  evidence  offered,  on 
the  ground  that  the  justice's  certificate  of  as- 
sessment was  conclusive  evidence  of  the  de- 
fendants' liability.  The  circuit  judge  sustained 
the  objection,  and  the  defendants'  counsel  ex- 
cepted. The  jury  rendered  a  verdict  in  favor  of 
the  plaintiffs,  and  the  defendants  now  moved 
for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  J.  S.  Bosworth  for  defendants. 

Mr.  M.  T.  Reynolds,  for  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  The  dam  in 
question  was  built  in  pursuance  of  the  Act  of 
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1826,  Sess.  L.  1826,  p.  180,  which  provided, 
among  other  things,  that  the  proprietors  of  the 
dam  (the  defendants)  should  make  one  or  more 
locks  in  the  same,  and  keep  them  in  good  re- 
47O*]  pair;  that  they  should  execute  *abond 
to  the  people  of  this  State  in  the  penal  sum  of 
$10,000,  conditioned  for  the  payment  of  such 
damages  as  each  and  every  person  might  sus- 
tain in  consequence  of  the  raising  of  the  water 
of  the  river  by  means  of  the  dam,  or  by  not 
keeping  the  locks  in  repair  ;  that  any  person 
conceiving  himself  aggrieved,  etc.,  might  pros- 
ecute on  said  bond  to  recover  his  damages, 
etc. ;  that  such  person  might  apply  to  the  cir- 
cuit judge  of  the  district  in  which  the  dam 
was  located,  whose  duty  it  should  be  to  ap- 
point three  appraisers  to  inquire  and  ascertain 
whether  the  applicant  had  sustained  damages 
by  reason  of  the  erection  of  the  dam;  that  the 
applicant  should  give  notice  to  the  parties  in- 
terested of  the  time  and  place  of  the  meeting 
of  the  appraisers;  that  the  appraisement  should 
be  filed  in  the  county  clerk's  office;  that  if 
the  sum  at  which  the  damages  were  appraised 
was  not  paid,  etc.,  the  person  entitled  thereto 
might  prosecute  the  bond ;  and  that  a  copy  of 
the  appraisement  certified  by  the  county  clerk 
should  be  conclusive  evidence  of  the  amount 
of  damages.  The  amendatory  Act  of  1829, 
Sess.  L.  1829,  p.  239,  authorized  the  person  ag- 
grieved to  apply  to  the  first  or  senior  judge  of 
the  Livingston  County  Courts,  whose  duty  it 
should  be  to  appoint  one  of  the  justices  of  the 
peace  of  the  Town  of  Qeneseo  to  inquire  and 
ascertain,  by  the  examination  of  witnesses  or 
otherwise,  whether  such  person  had  sustained 
damage  by  means  of  the  dam.  The  last  men- 
tioned Act  also  provided  that  the  assessment 
should  be  signed  by  the  justice  and  filed  in  the 
county  clerk's  office;  and  that  a  certified  copy 
should  be  conclusive  evidence  of  the  amount 
of  damages. 

It  is  objected  that  the  certificate  of  assess- 
ment was  not  signed  by  the  justice,  as  required 
by  the  Statute  of  1829.  and  should,  therefore, 
have  been  rejected  by  the  judge  at  the  trial. 
It  is  not  denied  that  it  was  drawn  up  by  the 
justice  and  filed  in  the  clerk's  office,  as  the  re- 
sult of  his  inquiry  into  the  claim  for  damages 
by  means  of  the  dam,  and  that  it  was  intended 
as  evidence  of  his  adjudication  in  the  matter. 
I  say  it  is  not  denied,  because  no  objection  was 
taken  at  the  trial  upon  these  grounds.  The  ob- 
jection was  confined  solely  to  the  want  of  a 
proper  signature.  In  analogy  to  the  numerous 
cases  decided  under  the  Statute  of  Frauds,  as 
47  1*]  *respects  the  signature  required  by  that 
Act  to  contracts  of  sale  and  testamentary  dis- 
positions,! apprehend  we  are  bound  to  say  that 
the  name  of  the  justice  in  his  own  handwriting 
at  the  beginning  of  the  certificate  is  a  sufficient 
signing  within  the  Act  in  question.  Propert 
v.  Parker,  1  Russ.  &  M.,  625;  CUuonv.  Bailey, 
14  Johns.,  484 ;  Sugd.  Vend.,  89;  Long,  Sales, 
57.  ed.  1839,  and  cases  cited. 

It  is  next  objected,  that  the  certificate  was 
only  evidence  of  the  amount  of  damages  sus- 
tained, and  that  the  plaintiffs  were,  therefore, 
bound  to  prove  the  damages  to  have  happened 
by  means  of  the  erection  of  the  dam.  Looking 
at  the  course  of  legislation  on  the  subject,  I 
am  of  opinion  that  the  certificate  is  conclusive 
upon  the  defendants  as  to  both  points,  and  of 
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the  entire  cause  of  action.  The  Act  of  1826 
provided  for  the  appointment  of  three  apprais- 
ers, whose  duty  it  was  to  inquire  and  ascertain 
whether  the  person  aggrieved  had  sustained 
damages  by  reason  of  the  erection  of  the  dam, 
and  to  assess  the  same.  The  provision,  in 
terms,  clearly  involves  the  necessity  of  exam- 
ining not  only  as  to  the  amount,  but  whether 
the  damages  claimed  were  occasioned  by  means 
of  the  dam.  or  otherwise.  Besides,  the  assess- 
ment of  damages  by  the  appraisers  would  be  a 
very  idle  and  useless  ceremony  if  the  party  ag- 
grieved should  still  be  obliged,  in  an  action 
upon  the  bond,  to  establish  the  fact  that  the 
damages  were  occasioned  by  the  erection  of 
the  dam;  for  it  is  manifest  that  substantially 
the  same  testimony  would  be  necessary  for  this 
purpose,  as  had  already  been  heard  before  the 
appraisers. 

The  three  appraisers  were,  doubtless.intend- 
ed  as  the  tribunal  to  settle  definitely  the  whole 
subject  of  controversy  between  the  parties, 
such  a  proceeding  being  the  cheapest  and  most 
expeditious  way  of  determining  it;  and  the 
bond  required,  and  the  remedy  given  thereon, 
were  designed  to  afford  security  for  the  pay- 
ment of  whatever  sum  might  be  awarded 
against  the  proprietors.  It  was  to  be  signed 
by  them  with  sureties. 

The  Act  of  1829  simply  substituted  a  justice 
of  the  peace  in  the  place  of  the  three  appniis- 
ers,  imposing  upon  him  the  same  duty  eu- 
joined  upon  The  appraisers  in  the  Act  of  1826, 
and  giving  the  like  effect  to  his  certificate  as 
had  before  been  given  to  the  appraisement. 

*It  was  suggested  on  the  argument  [*472 
that  if  the  Act  made  or  intended  to  make  the 
certificate  of  the  justice  conclusive  upon  the 
parties,  the  provision  was  unconstitutional,  for 
the  reason  that  it  authorized  a  proceeding  not 
according  to  the  course  of  the  common  law, 
and  deprived  the  parties  of  the  right  of  trial 
by  jury.  The  short  answer  is,  that  the  defend- 
ants took  the  grant  to  build  the  dam  with  this 
condition  attached  to  it;  and  they  are  not  now 
at  liberty  to  make  the  objection,  though,  un- 
der other  circumstances,  it  might  have  been  ef- 
fectual. It  was  competent  for  them  to  waive 
the  right  of  a  trial  according  to  the  common 
law,  even  if,  without  such  waiver,  they  would 
be  considered  as  entitled  to  it. 

It  is  further  objected  that  the  judge  erred  in 
excluding  the  offer  to  prove  that  the  Canal 
Commissioners  had  taken  possession  of  the 
dam  for  the  use  of  the  State,  and  that  the  dam- 
ages were  occasioned  in  consequence  of  certain 
alterations  made  by  them  in  pursuance  of  law. 
If  we  are  right  in  our  view  of  the  powers  con- 
ferred upon  the  justice  in  the  assessment  of 
damages,  this  question  was  one  that  belonged 
exclusively  to  his  consideration  and  decision. 

Upon  the  whole,  we  think  the  circuit  judge 
was  right,  and  that  a  new  trial  should  be  de- 
nied. 

New  trial  denied. 

Cited  in-3  N.  Y..  518  ;  53  Am.  Dec.,  330 ;  24  N.  Y., 
238;41N.Y..  140;  44  N.  Y.,  423;  59  N.Y..  90:  74  N  Y., 
386 ;  79  N.  Y.,  429  ;  35  Am.  Hop.,  528  :  8  Hun.  243 :  19 
Hun,  613 ;  24  Hun.  561 ;  18  Barb.,  489 ;  53  Hart,..  493 :  3 
T.  &  C..  341 :  7  How.  Pr..  43 ;  a5  How.  Pr..  161  ;  57 
How. Pr..  45 ;  6  Park.,  249  :  8  Lejr.  Ohs.,  246  ;  7  W.  DUr.. 
187  ;  22  Wis..  108. 421 :  51  Wis..  «60  ;  •£!  Ohio  St.,  2K) :  11 
Am.  Rep..  583  (30  Wig.,  501);  27  Am.  Rep.,  666  i85  Pa. 
St.,  419). 
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HARGOUS  P.  ABLON  &  BOYD. 


Sales— Action  on  Warranty  of  Quantity— Meas- 
ure of  Damages. 

The  vendor  of  goods.  In  an  action  by  the  vendee 
for  a  breach  of  warranty,  is  not  liable  for  remote 
and  accidental  losses  sustained  by  the  latter  in  con- 
sequence of  the  defect  warranted  against.  Per 
Cowen,  J. 

Where  cloth  was  purchased  in  bales  at  N.  Y..  ex- 
pressly for  the  Mexican  market,  the  vendor  deliver- 
ing to  the  vendee  an  invoice  in  which  the  number 
of  yards  was  considerably  overstated,  and  warrant- 
ing the  invoice  to  be  correct ;  held,  in  an  action  for 
a  breach  of  the  warranty,  that  the  vendee  could  not 
recover  as  a  part  of  his  damages  the  excess  of  du- 
ties and  imposts  paid  by  him  on  the  cloth  at  the 
Mexican  custom-house.though  it  appeared  that  the 
excessive  payment  was  occasioned  by  the  error  in 
the  invoice. 

Various  cases  relating  to  the  rule  of  damages  in 
actions  upon  general  and  special  warranties  cited 
and  commented  on.  Per  Cowen,  J. 

Citations-21  Wend.,  342,  347.  349  ;  2  Hill,  288,  291 : 
2  J.  B.  Moore,  125,  582  ;  1  Stark.,  504  ;  6  Adol.  &  E., 
519 ;  2  Marsh.,  431 ;  8  Taunt..  202 ;  Ry.  &  Mood.,  N.  P. 
Cas.,  436 ;  7  Carr.  &  P..  169,  741 ;  2  Adol.  &  E.,  129. 

ERROR  to  the  Superior  Court  of  the  City 
of  N.Y.,  where  Hargous  sued  the  defend- 
473*]  ants  *in  error,  and  the  latter  recov- 
ered judgment.    The  case  is  sufficiently  stated 
in  the  opinion  of  the  court. 

Mr.  D.  Greig,  for  plaintiff  in  error. 

Mr.  C.  O'Conor,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  defendants, 
who  resided  in  the  City  of  N.  Y.,  sold  to  the 
plaintiff  certain  bales  of  cloth  for  the  Mexican 
market.  They  were,  by  mistake,  invoiced  at 
a  considerable  number  of  yards  beyond  their 
true  measure,  and  shipped  by  the  plaintiff  to 
his  correspondent  in  Mexico.  Being  accom- 
panied by  the  erroneous  invoice,  which  was 
relied  on  by  both  parties  as  true,  the  goods 
were  entered  at  the  Mexican  custom  house, 
and  duties  and  imposts  levied  and  paid  accord- 
ingly. The  difference  in  price  was  adjusted 
by  the  parties;  but  the  plaintiff  moreover 
claimed  as  damages  the  overpayment  of  duties 
at  the  custom-bouse  and  of  commissions  in  N. 
Y.,  for  which  he  brought  this  action.  The 
court  below  disallowed  the  claim,  on  the 
ground  that  the  damage  was  too  remote. 

We  are  not  called  upon  to  say  whether  the 
evidence  established  a  warranty  that  the  actual 
measure  of  the  cloth  corresponded  with  that 
specified  in  the  invoice :  for  this  was  assumed 
by  both  parties,  and  by  the  court  below.  The 
only  question  before  us,  therefore,  relates  to 
the  amount  of  damages  recoverable.  The  gen- 
eral rule  would  stop  with  awarding  to  the 
plaintiff  so  much  only  as  would  make  good  the 
difference  between  the  price  paid  and  the  val- 
ue which  the  article  fell  short  in  consequence 
of  the  warranty  being  broken.  A  warranty  or 
promise  concerning  a  thing,  being  general, 
that  is  to  say,  not  having  reference  to  any  pur- 
pose for  which  it  is  to  be  used  out  of  the  ordi- 
nary course,  the  law  does  not  go  beyond  the 
general  market  in  search  for  an  indemnity 
against  its  breach.  See.  Blanchard  v.  Ely,  21 
Wend.,  342,  347.  348;  Vorhees  v.  Earl,  2  Hill, 
474*]  *288,  291.  (See,  Gary  v.  Qruman,  4 
Hill,  625.)  The  exceptions  will  all  be  found 
to  lie  in  the  special  nature  of  the  promise  or 
warranty  itself  express  or  implied.  Thus,  in 
the  case  of  Borradaile  v.  Brunton,  2  J.  B. 
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Moore,  582,  mentioned  at  the  bar  and  mainly 
relied  on  for  the  plaintiff,  the  warranty  was, 
that  a  cable  should  last  two  years.  It  failed 
before,  in  consequence  of  which  the  anchor  was 
lost.  Tbe  plaintiff  was  allowed  to  recover  not 
only  for  the  cable,  but  the  anchor  ;  the  court 
saying  the  loss  of  the  last  was  consequential  to 
the  insufficiency  of  the  cable.  Where  goods 
are  purchased  for  a  particular  market,  and  that 
known  to  both  parties  the  damages  have  been 
governed  by  the  price  at  that  market.  Bridge 
v.  Wain,  1  Stark.,  504.  But  where  the  war- 
ranty is  general,  an  accidental  damage  even  in 
the  vendee's  own  affairs  is  not  regarded.  The 
distinction  was  considered  in  Blanchard  v.  Ely, 
21  Wend.,  342,  348,  349.  The  search  is  for  im- 
mediate and  necessary  consequences.  Doctor 
Franklin's  case  of  the  defective  horseshoe  nail 
which  resulted  in  the  loss  of  the  shoe,  and 
thence  in  the  loss  of  the  horse,  is  an  excellent 
lesson  in  private  economy.  But  in  an  action 
against  the  farrier,  it  would  not  have  done  to 
look  beyond  the  loss  of  the  shoe.  To  have 
charged  him  with  accidental  consequences 
would  have  worked  his  ruin.  Beside,  such  a 
rule  would  put  his  fortune  in  the  power  of  his 
employer,  who  might  be  careless  of  conse 
quences,  or  even  secretly  aid  in  promoting 
them.  The  loss  of  a  particular  bargain  for  re- 
selling a  warranted  horse,  cannot  therefore  be 
recovered  as  a  matter  of  course  ;  for  the  price 
may  be  extravagant  and  fraudulently  inflated 
with  a  view  to  charge  the  warrantor.  Clare 
v.  Maynard,  6  Ad.  &  Ell.,  519. 

The  law  does  not  go  beyond  the  market 
when  it  allows  costs  in  certain  cases;  as  where 
the  vendee  sells  and  makes  the  same  warran 
ty  as  was  made  to  himself,  and  is  sued  and 
thrown  in  costs.  He  may  in  such  case  recover 
them  from  his  own  vendor,  especially  if  he 
have  had  notice  to  defend.  Lewis  v.  Peal,  2 
*Marsh.,  431.  This  allowance  is  fa-  [*475 
miliar  in  all  cases  of  a  warranty  of  title,  even 
of  land.  The  consequence  of  an  ulterior  sale 
and  warranty  is  deemed  so  obvious  that  every 
warrantor  is  supposed  to  see  it.  Vide,  also, 
Mainwaring  v.  Brandon,  2  J.  B.  Moore,  125  ; 
8.  C.,  8  Taunt.,  202.  So  of  the  expense  of 
keeping  a  horse  till  the  vendee  can  sell  him; 
M'Keriziev.  Hancock,  Ry.  &  M.,  N.  P.  Gas., 
436;  Ellis  v.  Chinnock,  7  Carr.  &  P.,  169; 
Clare  v.  Maynard,  Id.,  741  ;  Chesterman  v. 
Lamb,  2  Ad.  &  Ell..  129  ;  though  not  for  legal 
advice  and  assistance,  or  expense  in  consult- 
ing veterinary  surgeons  with  the  view  to  a  suit. 
7  Carr.  &  P.,  741. 

How  goods  sold  with  a  warranty  of  the  kind 
in  question  may  influence  the  charge  for  com- 
missions and  duties,  is  entirely  equivocal.  If 
the  former  be  charged  according  to  the  full 
measure,  the  mistake  is  open  to  correction ;  and 
the  same  thing  may  follow  an  overcharge  of  du- 
ties. All  this  depends  on  the  conduct  of  oth- 
ers, the  mode  of  their  dealing,  the  practice  of 
a  custom-house,  or  the  laws  of  a  foreign  coun- 
try; perhaps  on  the  greater  or  less  vigilance  of 
the  vendee  himself  or  his  agents.  No  case  was 
referred  to  on  the  argument  subjecting  the 
vendor  to  consequences  so  remote  and  so  much 
dependent  on  the  conduct  of  the  vendee.  The 
loss  of  profit  in  employing  the  steamboat  in 
Blanchard  v.  Ely  was  much  more  direct,  more 
obvious  to  the  builder,  and,  to  a  certain  amount, 
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less  capable  of  being  avoided  by  the  owners. 
Yet  we  denied  their  claim  to  damages  beyond 
the  expense  of  remedying  the  defects. 

On  the  best  consideration  we  have  been  able 
to  give  this  case,  we  are  all  clear  that  the  court 
below  were  correct,  and  that  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 

Affirmed— 3  Denio,  406. 

Cited  in-36  N.  Y.,  98 ;  38  N.  Y.,  238 ;  40  N.  Y..  431 ; 
4  Abb.  App.  Dec.,  164;  1  Trans.  App.,  165;  34  Barb., 
•610 ;  35  Barb.,  24;  22  How.  Pr.,  22 ;  35  How.  Pr.,  204 ; 
43  How.  Pr.,  349 ;  12  Abb.  Pr.,  457 ;  3  Abb.  N.  S.,  196. 


476*1  *THE  FARMERS  AND  MECHAN- 
ICS' BANK  OF  MICHIGAN 

v. 
GRIFFITH,  Impleaded  with  BROWN. 

In  an  action  by  the  indorsee  of  a  promissory  note 
.against  the  maker,  the  indorser  is  a  competent  wit- 
ness for  the  plaintiff. 

Citations— 6  Cow.,  471 ;  15  Johns.,  240 ;  16  Johns., 
301 :  5  Wend.,  181 ;  Chit.  Bill,  634,  658,  ed.  1839 ;  2 
Stark.  Ev.,  180,  ed.  1834 ;  Bayl.  Bills,  372 :  Cow.  &  H., 
JVYrtes  to  Phil.  Ev..  131 ;  4  Carr.  &  P..  21;  Saund.  PL  & 
Ev.,  289 ;  2  Phil.  Ev.,  20.  7th  Lond.  ed. 

A  SSUMPSIT,  tried  at  the  N.  Y.  Circuit,  in 
A.  January,  1842,  before  Kent,  C.  Judge.  The 
action  was  brought  against  the  defendants  as 
makers  of  a  promissory  note  payable  to  the 
order  of  and  indorsed  by  B.  C.  Hoyt.  The  de- 
fendants had  formerly  flone  business  under 
the  firm  name  of  John" Griffith  &  Co.,  but  the 
partnership  was  dissolved  before  the  date  of 
the  note  in  question.  It  was  signed  by  the  de- 
fendant Brown,  in  this  form,  "For  John  Grif- 
fith &  Co.,  H.  Brown,"  and  was  given  to  the 
plaintiffs  in  renewal  of  paper  made  by  the  firm 
before  dissolution.  Griffith  insisted  that  he 
was  not  liable  on  the  note;  and  the  main  ques- 
tion at  the  trial  was,  whether  he  had  author- 
ized Brown  to  use  the  name  of  the  firm  in  the 
renewal  of  its  paper.  Hoyt,  the  indorser  of  the 
note,  was  examined  as  a  witness  for  the  plaint- 
iffs, and  testified  to  an  admission  by  Griffith 
that  Brown  was  authorized  to  sign  the  note, 
and  also  that  the  signature  was  in  Brown's 
handwriting.  The  counsel  for  Griffith  object- 
ed that  Hoyt  was  incompetent  on  the  ground 
of  interest;  but  the  judge  overruled  the  objec- 
tion. Exception.  Verdict  in  favor  of  the 
plaintiffs.  The  defendant  Griffith  now  moved 
for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  C.  Van  Santvoord.  for  the  defend- 
ant Griffith,  insisted  that  Hoyt  was  incompe- 
tent on  the  ground  of  interest.  He  cited  and 
commented  on  Herrick  v.  Whitney,  15  Johns., 
240;  Shaver  v.  Ehle,  16  Id.,  201  ;  Murray  v. 
Judah,  6  Cow.,  484,  491 ;  Heermance  v.  Ver- 
noy,  6  Johns.,  5;  Jack/ton  v.  Hallenback,  2  Id., 
394;  Swift  v.  Dean,  6  Id.,  523;  Smithy.  Cham- 
ber*, 4  Esp.,  164;  Baskins  v.  Wilton,  6  Cow., 
471  ;  Barretto  v.  Snowden,  5  Wend.,  181;  King 
v.  Baldwin,  2  Johns.  Ch..  554;  Hayes  v.  Ward, 
477*1  4  Id.,  128;  1  Phil.  *Ev.,  68,  7th  Lond. 
«d.;  Cowen  &  H.  Notes  to  Phil.  Ev.,  119; 
Rogers  v.  Hosack,  18  Wend.,  319;  Morton  v. 
Nayljr,  1  Hill,  588. 

Mr.  J.  W.  Gerard,  for  the  plaintiffs,  re- 
lied principally  upon   Barretto  v.  Snowden,  5 
Wend..  181. 
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By  the  Court,  Nelson,  Ch.  J.  It  must  be 
conceded  that  some  of  the  cases  in  this  court 
go  far  to  sustain  the  objection  urged  against 
the  competency  of  Hoyt;  particularly  Baskins 
v.  Wilson,  6  Cow.,  471,  which  was  founded 
upon  Herrick  v.  Whitney,  15  Johns.,  240,  and 
Shaver  v.  Ehle,  16  Id.,  201.  In  the  last  two 
cases  the  witness  had  transferred  the  note 
without  recourse;  but  the  court  said  he  might 
nevertheless  be  made  liable  as  warrantor  of  the 
genuineness  of  the  paper,  and  that  he  was 
therefore  interested.  In  Basking  v.  Wilson, 
Mr.  J.  Sutherland  expresses  his  dissatisfaction 
with  this  doctrine,  but  is  inclined  to  concede 
the  interest  where  the  witness  is  liable  as  in- 
dorser iu  the  usual  way. 

In  Barretto  v.  Snowden,  5  Wend. ,181,  theexe- 
cution  of  the  note  having  been  admitted,  the 
indorser  was  held  competent  to  prove  it  free 
from  usury,  there  being  no  affirmative  proof 
that  he  had  been  charged  by  notice  of  dishonor; 
and  in  that  case  Savage,  Ch.  J.,  who  delivered 
the  opinion  of  the  court,  observed:  "Perhaps 
it  might  be  doubted  whether  the  witness  ought 
to  be  excluded,  even  if  his  liability  as  indorser 
had  been  shown;  for  by  fixing  the  debt  upon 
the  defendant,  he  does  not  discharge  himself. 
If  he  is  liable,  the  plaintiff  may  prosecute  him 
as  well  as  the  defendant,  and  prefer  to  take  ex- 
ecution against  him;  or  the  maker  may  be  in- 
solvent; .so  that  his  interest  would  be  contin- 
gent. 

On  this  ground  the  witness  is  uniformly 
admitted  at  the  present  day  in  England,  and 
the  doctrine  appears  to  me  sound  and  unan- 
swerable. It  has  its  foundation  in  a  princi- 
ple of  evidence  upon  which  witnesses  thus  con- 
tingently and  remotely  interested  are  daily 
admitted  as  competent.  Chit.  Bill,  634,  658, 
ed.  *of  1839,  and  cases  cited.  2  Stark.  [*478 
Ev.,  180,  ed.  1834;  Bayl.  Bills,  872;  Cowen  & 
H.  Notes  to  Phil.  Ev.,  131,  et  seq.;  Cropleyv. 
Corner,  4  Carr.  &  P.,  21;  Saund.  PI.  &  Ev., 
289;  2  Phil.  Ev.,  20,  7th  Lond.  ed. 

New  trial  denied. 

Cited  in-15  Barb.,  322  ;  Olcott.  398. 


CROSS  ET  AL.,  TRUSTEES  OF  TIIE  WILLIAMS- 
BURGH  AND  NEW  YORK  UNION  FERRY  AS- 
SOCIATION, 

v. 

JACKSON. 

Unincorporated  Joint  Stock  Association — Action 
on  Stock  Subscription. 

Where,  bythe  articles  of  an  unincorporated  joint 
stock  association,  it  was  agreed  that  all  the  proper- 
ty of  the  company  should  be  vested  in  trustees 
thereafter  to  be  elected,  and  that  the  subscribers 
would  pay  to  such  trustees  the  amount  of  their  re- 
spective subscriptions;  held  that  an  action  to  re- 
cover the  amount  subscribed  by  a  member  mix-lit 
be  brought  and  maintained  in  the  names  of  the 
trustees  so  elected. 

Otherwise,  had  the  articles  contained  no  express 
promise  to  pay  the  trustees ;  for  in  such  cast*  the 
action  should  have  been  in  the  names  of  the  other 
subscribers.  Per  Cowen,  J. 

Citations— 11  Moore,  421,  430,  431 :  19  Wend.,  424, 
557,  5H5,  56ft  ;  3  Bing..  463  ;  10  Adol.  &  E.,  113;  2  Hill. 
153. 

"HEMURRER  to  declaration.  The  action  was 
\J  brought  to  recover  the  amount  of  the  de- 
fendant's subscription  to  the  capital  stock  of 
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the  Williamsburgh  and  N.  Y.  Union  Ferry  As- 
sociation. The  declaration  averred,  in  sub- 
stance, that  the  association  was  formed  by  the 
voluntary  agreement  of  a  large  number  of  per- 
sons, including  the  parties  to  this  suit.  The 
articles  of  association  were  set  out  in  hoc  verba 
from  which  it  appeared  to  have  been  agreed, 
among  other  things,  that  all  the  property  of 
the  Association  should  be  vested  in  seven 
trustees  thereafter  to  be  elected,  and  that  the 
subscribers  should  pay  to  said  trustees  the 
amount  of  capital  stock  subscribed  by  them 
respectively.  The  declaration  further  averred, 
that  the  defendant  subscribed  for  five  shares  of 
$100  each;  that  the  plaintiffs  were  duly  elect- 
ed trustees,  etc. ;  that  they  had  requested  the 
defendant  to  pay  the  amount  subscribed  by 
him,  but  that  he  had  neglected  and  refused  to 
do  so,  etc.  The  defendant  demured  assigning 
479*]  *for  cause  that  the  agreement  of  the 
defendant  to  pay  the  amount  subscribed  by 
him  was  made  with  his  co  subscribers,  and  not 
with  the  plaintiffs,  and  that  the  action  could 
not,  therefore,  be  maintained  by  the  latter. 
The  plaintiffs  joined  in  demurrer. 

Mr.  J.  J.  Ring,  for  defendant. 

Mr.  W.  H.  Campbell,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  The  considera- 
tion of  the  defendant's  promise  lies  in  the  ob- 
ligations contracted  by  the  other  subscribers, 
and  the  transfer  to  the  defendant  of  an  inter- 
est in  the  general  concern  proportioned  to  the 
number  of  shares  subscribed  by  him.  See,  11 
Moore,  481. 

The  interest  of  the  Association  was,  by  the 
agreement  of  all,  to  be  vested  in  the  seven 
trustees  afterwards  to  be  elected;  and  the  de- 
fendant's promise  was  to  pay  them,  on  a  con- 
sideration moving  from  their  constituents.  The 
effect  was,  on  the  trustees  being  elected  as  pro- 
vided by  the  articles,  to  vest  every  legal  right 
of  the  Company  in  them;  the  right  to  sue  the 
defendant  in  their  own  names  inclusive.  Had 
it  been  left  for  the  law  to  imply  a  promise,  it 
would,  no  doubt,  have  looked  to  the  other 
stock  subscribers  as  the  promisees,  because  the 
consideration  came  from  them ;  and,  in  that 
case,  the  action  must  have  been  in  the  names  of 
the  whole.  But  where  the  promise  is  in  terms 
to  pay  another,  then  expressum  facit  cessare 
taciturn.  No  one  ever  doubted  that  a  promise 
to  pay  A  on  a  consideration  moving  from  B 
is  a  valid  promise,  and  may  be  enforced  in  the 
name  of  A. 

A  difficulty  is  made,  however,  on  the  prom- 
ises being  prospective;  and  it  is  supposed  that 
though,  if  the  trustees  had  been  named,  they 
might  have  sued,  yet  no  promise  can  be  avail- 
able in  the  names  of  persons  thereafter  elected. 
The  answer  is,  that  election  was  a  mere  mode 
which  all  parties  agreed  upon  for  designating 
the  promisees.  I  am  dealing  with  A,  and,  in 
consideration  of  goods  sold  to  me,  I  give  him 
48O*]  my  stipulation  *to  pay  the  price  to 
such  person  as  he  shall  name.  He  afterwards 
names  the  payee,  who  adopts  his  act  and 
claims  the  money.  That  makes  a  perfect  and 
binding  contract  between  me  and  the  person 
so  designated.  Watson  v.  McLaren,  19  Wend., 
557,  565,  566,  and  cases  cited. 

As  to  joint  stock  companies  like  the  plaint- 
iffs, no  doubt  they  are  partners.  The  agree- 
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ment  to  advance  money  or  other  capital  to 
carry  on  the  business  is  prima  facie  with  all 
the  members,  and  a  suit  at  law  must  be  brought 
in  their  name.  But  this  is  many  times  very  in- 
convenient; and  it  has  been  settled  for  several 
years,  and  by  a  series  of  cases,  that  they  may, 
at  least  as  between  themselves,  agree  on  a  par- 
ticular person  or  several  persons,  as  the  party 
in  whose  name  actions  may  be  brought.  These 
are  commonly  brought  on  the  promise  to  ad 
vance  capital;  but  this  is  not  the  only  subject 
in  relation  to  which  the  parties  may  so  agree. 
It  may  be  extended  even  to  penalties  for  the 
neglect  of  any  partner  in  the  common  business. 
The  whole  ground  was  gone  over  by  Ld.  Ch. 
J.  Best,  in  Radenhurstv.  Bates,  11  Moore,  421, 
430;  8.  C.,  3  Bing.,  463.  The  agreement,  he 
says,  is,  in  effect,  an  undertaking  not  to  object 
that  all  who  otherwise  ought  to  have  been 
joined  in  the  action  are  not  joined.  The  case 
covers  all  the  ground  now  litigated,  and  a  good 
deal  more.  The  members  expressly  promised 
each  other  to  pay  certain  forfeitures,  empower- 
ing a  single  member  to  sue.  The  present  case 
is  clearer.  The  agreement  is  so  framed  as  to 
vest  all  the  legal  rights  of  the  company  in  the 
plaintiffs.  In  Phelp*  v.  Lyle,  10  Ad.  &  Ell., 
113,  Littledale,  J.,  said,  as  to  third  persona 
dealing  with  the  company,  that  the  latter  may 
authorize  certain  persons,  called  directors,  to- 
act  for  them  and  sue  alone  upon  contracts  ex- 
presssly  entered  into  with  them.  The  case  of 
Townsend  v.  Goeway,  19  Wend.,  424,  also  cov- 
ers, in  principle,  the  whole  ground.  True,  in 
neither  of  the  cases  cited  was  the  promise  to 
pay  persons  thereafter  to  be  designated;  but 
this  objection  is,  in  effect,  answered  by  Stan- 
ton  v.  Wilson,  2  Hill,  153.  It  is  said  that  there 
the  company  were  or  were  to  become  a  corpo- 
ration, the  machinery  of  which  is  known  to  be 
framed  by  statute  with  a  *view  to  sim-  [*48 1 
plify  the  remedy.  But  the  mode  in  which  the  . 
promisee  is  to  be  designated  makes  no  differ- 
ence. The  foundation  of  the  action  was  the 
agreement.  It  promised  to  pay  a  future  pres- 
ident of  a  future  corporation,  which,  in  virtue 
of  the  general  Bank  Law,  was  to  spring  into  ex- 
istence on  the  agreement  being  executed.  Sup- 
pose a  penalty  imposed  by  a  corporate  by-law 
payable  to  the  president  of  the  corporation  for 
the  time  being.  The  right  of  the  president 
afterwards  chosen  to  maintain  an  action  resta 
in  agreement;  and  in  Radenhurst  v.  Bates, 
Best,  Ch.  J.,  reasoned  from  this  principle  in 
support  of  the  conventional  designation  of  a 
party  plaintiff  by  an  unincorporated  company. 

The  demurrer  is  not  well  taken,  and  there 
must  be  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

Cited  in-37  N.  Y.,  631;  5  Trans.  App.,  250:  17 
Barb.,  574  ;  4  Abb.  N.  C.,  306 ;  3  Sandf .,  164 ;  28  Mich., 
421. 


WINSLOW  «.  HENRY  ET  AL. 

Landlord  and    Tenant — Demise  of   Undivided 
Moiety  of  Room — Distress. 

Where  a  demise  was  of  an  undivided  moiety  of  a 
room,  tog-ether  with  a  rig-ht  of  common  passage 
along  an  entry  leading  to  and  from  the  room  and 
out  through  the  yard  into  the  public  street ;  held, 
that  the  landlord  could  not  seize  g-oods  of  the  tenant 
kept  in  the  entry  or  common  passage  by  way  of  dis- 
tress for  rent. 
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Citations— 6  Bing.,  150 ;  8  Barn.  &  C..  141 ;  Com. 
Dig.,  tit.  Distress,  A,  3. 

TVEMURRER  to  replication.  The  declaration 
JJ  was  in  trespass  de  bouis.  Plea,  that  the 
goods  were  taken  by  virtue  of  a  distress  war 
rant  for  two  quarter's  rent  due  upon  a  lease  yet 
unexpired,  stating  the  lease  to  be  of  one  undi- 
vided moiety  of  a  certain  room  [describing  it] 
and  of  a  right  of  common  passage  along  an  en- 
try leading  to  and  from  said  room  and  out 
through  the  yard  to  the  public  street.  Repli- 
cation, that  the  goods  were  seized  and  taken  in 
the  said  entry  or  common  passage-way.  De- 
murrer and  joinder. 

Mr.  J.  F.  Mitchell,  for  defendants. 

Mr.  J.  J.  Ring,  for  plaintiff. 

482*]  *By  the  Court,  Nelson,  Ch.  J.  The 
only  question  in  the  case  is,  whether  the  goods 
of  the  tenant  were  subject  to  distress  for  rent 
while  in  the  entry  ;  in  other  words,  whether 
the  passage-way  appurtenant  to  the  demised 
premises  should  be  regarded  as  part  and  parcel 
of  them. 

The  case  of  Capel  v.  Buzzard,  6  Bing.,  150, 
is  a  decisive  authority  upon  this  question.  The 
action  was  trover  for  two  barges,  and  the  jury 
found  specially  that  one  Brown  demised  to  the 
plaintiffs  a  certain  wharf,  together  with  all  the 
ways,  paths,  passages  and  appurtenances  be- 
longing thereto  ;  and  also,  as  appurtenant  to 
the  wharf,  the  exclusive  use  of  the  land  of  the 
river  Thames  opposite  to  and  in  front  of  the 
wharf-ground  between  high  and  low  water- 
mark. The  jury  further  found,  that  the  land 
between  high  and  low  water-mark  was  not  de- 
mised. While  the  barges  were  lying  between 
high  and  low  water-mark  in  front  of  the  wharf 
and  attached  thereto,  they  were  distrained  for 
rent  by  the  defendants,  the  bailiffs  of  the  then 
owner  of  the  freehold  ;  and  the  question  was, 
whether  the  distress  was  lawful.  The  Court  of 
K.  B.  gave  judgment  for  the  plaintiffs,  8  Barn. 
&  C.,  141,  which  was  affirmed  on  error  by  the 
Exchequer  Chamber.  In  delivering  the  opinion 
of  a  majority  of  the  court  in  favor  of  affirm 
ance,  Alexander,  Ch.  B.,  said  :  "  It  cannot  be 
denied  that  the  law  is  generally  understood  to 
be  as  laid  down  by  the  Ld.  Ch.  B.  Comyn,  in 
his  Digest,  title  Distress,  A,  8  ;  that,  for  rent 
reserved  upon  a  lease,  a  man  may  distrain  upon 
any  part  of  the  land  out  of  which  the  rent  is- 
sues ;  evidently  implying  a  negative,  that  he 
can  distrain  nowhere  else."  This  principle, 
taken  in  connection  with  the  rule  that  no  rents 
can  issue  out  of  an  easement  or  incorporeal 
hereditament,  was  held  to  be  decisive  of  the 
question.  It  was  also  said  that  there  was  no 
reason  in  Justice  for  extending  by  subtilty  the 
right  of  distraining  beyond  what  the  ancient 
law  of  the  realm  had  established;  and  that  "If 
the  law  were  as  contended  by  the  defendants 
below,  the  barges  of  a  stranger  moored  there 
for  a  temporary  purpose  with  their  cargoes, 
might  be  seized  ;  which  would  be  unjust." 
The  same  remark  is  applicable  to  the  present 
case ;  for  if  the  distress  was  authorized,  the 
483*1  goods  of  every  *other  tenant  enjoying 
the  right  of  passage  in  common  with  the  plaint- 
iff, might  be  seized  for  rent  due  from  the  latter 
while  being  conveyed  to  and  from  the  rooms 
occupied  by  them. 

Judgment  for  the  plaintiff. 
HILLS. 


CARVILLE  v.  CRANE. 


/Statute  of  Frauds — Promise  to  Answer  for  Debt 
of  Another. 

Where  A  requested  B  to  sell  (roods  to  C,  promising1 
by  parol  to  indorse  C's  note  for  the  price ;  held,  a 
promise  to  answer  for  the  debt  of  another  and.there- 
f  ore,  void  by  the  Statute  of  Frauds. 

The  case  of  Bushell  v.  Beavan,  1  Bing.  N.  C.,  103. 
overruled,  and  that  of  Jarmain  v.  Algar,  2  Carr.  & 
P.,  249,  doubted. 

Citations— 1  Bing.  N.  C.,  103 :  1  Pet.,  500 ;  8  Johns., 
29  ;  11  Johns.,  221 :  13  Johns.,  175 :  2  Carr.  &  P.,  249 :  4 
Wend.,  657:  20 Pick., 467;  10 Johns., 242;  5Serg.  &E., 
4;  6  Cow..  346. 

TVECLARATION,  that  on,  etc.,  at,  etc.,  in 
±J  consideration  that  the  plaintiff,  at  the  spe- 
cial instance  and  request  of  the  defendant, 
would  sell  and  deliver  to  the  firm  of  G.  B.  and 
J.  L.  Crane  a  certain  bill  of  goods  upon  credit, 
amounting  to  the  sum  of  $251.64,  the  defend- 
ant undertook  and  promised  the  plaintiff, with- 
out writing,  that  he  [the  defendant]  would  join 
the  said  firm  in  a  promissory  note  for  the  price 
of  said  goods,  the  said  firm  to  be  makers  thereof 
and  the  defendant  to  be  the  payee  and  first  in- 
dorser  thereof;  said  note  to  be  made  payable  in 
six  months  from  the  sale  of  said  goods.  The  dec- 
laration then  averred  a  sale  and  delivery  of  the 
goods,  and  a  refusal  by  the  defendant  to  indorse 
the  note  of  G.  B.  &  J.  L.  Crane.  The  defendant 
demurred,  assigning  for  cause,  among  other 
things,  that  the  promise  set  out  in  the  declara- 
tion was  void  by  the  Statute  of  Frauds.  The 
plaintiff  joined  in  demurrer. 

Mr.  H.  B.  Cowles,  for  the  defendant,  re- 
lied principally  upon  Oallagerv.  Brunei, Q  Cow., 
346. 

Mr.  A.  Underbill,  for  the  plaintiff,  cited 
and  commented  on  3  Kent,  Com..  85  ;  Towns- 
ley  v.  Sumrall,  2  Pet.,  170,  181,  182  ;  Boyce  v. 
Edwards,  4  Id.,  Ill,  122  ;  D'Wolfv.  Rabaud,  1 
*Id.,  476.  500;  Story,  Bills,  545,  552,  [*484 
553.  n.  2;  Beawes,  Lex.  Merc.,  466,  pi.  112  ; 
M'Eversv.  Mason,  10  Johns.,  207,  215  ;  Turn- 
buU  v.  Trout,  1  Hall,  836,  340  ;  Bushell  v.  Bea- 
van,  1  Bingh.  N.  C.,  103  ;  Jarmain  v.  Algar,  2: 
Carr.  &  P.,  249  ;  Chapin  v.  Merrill,  4  Wend., 
657  ;  Chapin  v.  Lapham,  20  Pick.,  467  ;  Eos- 
singer  v.  Solms,  5  Serg.  &  R.,  4. 

By  the  Court,  Cowen,  J.  The  declaration 
states  a  contract  (which  it  avers  was  not  in 
writing)  by  which  the  defendant,  in  considera- 
tion that  the  plaintiff  at  the  defendant's  request 
would  sell  and  deliver  a  bill  of  goods-  amount- 
ing to  $251.64.  to  the  firm  of  G.  B.  &  J.  L. 
Crane,  undertook  that  he  would  indorse  their 
note  at  six  months  for  the  price.  The  legal  ef- 
fect of  the  contract,  if  valid,  was  to  bind  the 
defendant  to  indorse  instantly  on  the  sale  of 
the  goods.  The  question  is,  whether  this  be  a 
promise  to  answer  for  the  debt  or  default  of 
another,  within  the  meaning  of  the  Statute  of 
Frauds.  The  consideration  moved  to  the  firm, 
which  was  the  principal  debtor;  and  if  the  de- 
fendant's promise  had  been  direct  to  pay  the 
plaintiff  that  sum,  it  is  not  denied  that  it  would 
have  been  of  that  collateral  or  accessorial  char- 
acter intended  by  the  statute. 


NOTK.— NtgotiaJtle  paper— Verbal  promt*-  tn  ac- 
cept— When  within  the  Statute  of  Frauds.  See  Quin 
v.  Hanford.  1  Hill,  82,  note.  See,  also,  Rogers  v. 
Knceland,  13  Wend.,114;  Leonard  v.  Vredonburjrh.8 
Johns..  29,  note ;  Marquand  v.  Hipper,  12  Wend. ,520. 
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The  cases  cited  of  a  promise  to  accept  a  bill 
of  exchange,  are  not  analogous.  The  acceptor 
is  the  principal  debtor  in  respect  to  funds  in 
his  hands.  He  owes  the  money  to  the  drawer, 
and  the  bill  merely  works  a  transfer  of  that 
fund  to  the  payee.  The  acceptor  engages  to 
put  himself  in  a  position  by  which  he  will  be 
obliged  to  pay  his  own  debt.  The  drawer  is 
the  collateral  undertaker.  The  cases  do  not 
say  that  a  parol  promise  to  accept  and  pay  the 
debt  of  another  for  his  accommodation,  is 
valid.  Unlike  the  case  of  an  acceptor,  the  in- 
dorser  of  a  note  is  the  collateral  debtor,  the 
maker  being  the  principal :  and  if  this  were 
otherwise  on  the  nature  of  an  indorsement. the 
statement  in  the  declaration  shows  that  the  par- 
ticular one  in  contemplation  was  an  accommo- 
dation indorsement  for  Q.  B.  &  J.  L.  Crane. 
In  other  words,  it  was  a  promise  to  become 
485*]  their  surety  *for  the  debt.  On  fulfill- 
ing the  promise  by  making  and  paying  such  an 
indorsement,  the  defendant  might  have  recov- 
ered over  against  them  as  for  money  paid  to 
their  use.  Their  assent  to  the  defendant's 
promise  is,  perhaps.to  be  intended;  but  wheth- 
er so  or  not,  the  defendant  finally  joining  them 
in  the  note  implies  their  ultimate  assent  that 
he  would  take  the  exact  position  of  their  surety. 
To  say,  then,  that  this  is  not  in  effect  a  promise 
to  answer  their  debt,  would  be  a  sacrifice  of 
substance  to  sound.  It  would  be  devising  a 
formulary  by  which,  through  the  aid  of  a  per- 
jured witness,  a  creditor  might  get  round  and 
defraud  the  statute.  He  may  say  :  "  You  did 
not  promise  to  answer  the  debt  due  to  me  from 
A;  but  only  to  put  yourself  in  such  a  position 
that  I  could  compel  you  to  pay  it."  Pray, 
where  is  the  difference,  except  in  words.  Ac- 
cording to  such  reasoning.unlessyou  recite  the 
words  of  the  statute  in  your  undertaking,  it 
will  not  reach  the  case.  No  legislative  pro- 
vision would  be  worth  anything  upon  such  a 
construction.  It  is,  I  fear,  somewhat  upon  this 
narrow  view  that  Bitahett  v.  Beavan,  1  Bingh. 
N.  C.,  103  may  have  been  decided.  There,  the 
defendant  undertook,  not  that  himself. but  that 
another  should  guaranty  the  debt.  What  was 
this  but  shouldering  it  himself  ?  A  perjury 
which  would  fasten  him  with  such  an  engage- 
ment might  be  worth  just  as  much  to  the  cred- 
itor as  one  which  would  fabricate  a  direct  prom- 
ise. The  witness,  by  hitting  on  a  responsible 
man  as  the  contemplated  guarantor,  might  make 
the  defendant's  promise  in  effect  precisely  the 
same  as  if  direct.  The  statute  was  intended  to 
prevent  the  effect  of  perjuries.  Indeed,  that 
is  known  to  have  been  its  primary  object, 
which  should  never  be  out  of  view  in  giving  it 
a  construction.  It  was  truly  asked  by  counsel, 
what  is  the  difference  between  this  case  and 
that  cited  ?  I  admit  there  is  no  difference  in 
principle;  but  I  think  the  case  cited  cannot  be 
sustained. 

We  are  referred  to  the  dictum  of  Mr.  J. 
Story  in  D'Wolfv.  Rabaud,  1  Pet.,  500,  where, 
however,  the  learned  judge  admits  he  is  not 
following  the  construction  of  the  statute,  but 
suggesting  what  might  be  the  better  construc- 
tion were  the  question  res  nova;  viz.:  that 
where  the  engagement  of  the  surety  and  prin- 
486*]  cipal  *are  simultaneous  and  on  the  same 
consideration,  the  case  is  not  within  the  intent 
of  the  Legislature.  He  admits  that  the  author- 
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ities  are  against  his  views;  and  the  cause  went 
off  upon  the  cases  of  Leonard  v.  Vredenburgh, 
8  Johns.,  29  ;  Bailey  v.  Freeman,  11  Id.,  221, 
and  Nelson  v.  Dubots,  13  Id.,  175.  The  doc- 
trine in  these  cases  related  to  simultaneous 
contracts  in  writing  by  principal  and  surety  ; 
that  of  the  latter  admitted  to  be  collateral,  but 
deriving  its  aliment  from  the  consideration  ex- 
pressed in  the  first.  On  a  familiar  principle, 
they  are  both  one  contract,  and  the  collateral 
is  sustained  by  an  implied  reference  to  and 
adoption  of  the  consideration  expressed  in  the 
principal  contract.  The  case  of  Jarmain  v. 
Algar,  2  Carr.  &P.,  249,  is  relied  upon.  There 
the  defendant  promised  to  execute  a  bail-bond, 
if  the  plaintiff  would  not  arrest  another.  This 
was  in  effect  a  promise  to  see  that  special  bail 
should  be  put  in.  It  was  the  duty  of  the  prin- 
cipal to  put  in  bail;  and  there  is  certainly  some 
doubt  whether  the  engagement  was  not  collat- 
eral to  answer  for  his  default  in  not  doing  this, 
and  so  within  the  statute.  The  decision  was 
made  at  Nisi  Prim,  without  stating  any  ground. 
The  question  was  novel.  It  was,  I  admit,  de- 
cided by  a  very  able  judge  ;  but  is  open  to  the 
objection  I  have  already  mentioned,  of  being 
too  literal  a  construction  of  the  statute. 

In  Chopin  v.  Merrill,  4  Wend.,  657,  there  was 
a  promise  to  indemnify  the  plaintiff,  if  he 
would  become  surety  for  the  debt  of  R.  due  to 
another  ;  and  the  action  was  held  sustainable 
on  the  ground  that  the  promise  to  indemnify 
was  not  a  contract  collateral  to  that  of  R.,  nor 
did  the  defendant's  engagement  run  to  the 
creditor  of  R.  It  was,  however,  in  effect,  col- 
lateral to  the  implied  contract  of  R.  to  indem- 
nify the  plaintiff;  and  a  liberal  construction  of 
the  statute  might  in  that  view  be  made  to  reach 
it.  But  the  case  before  us  is  one  of  an  engage- 
ment to  the  creditor  who  sold  the  goods  ;  and 
so  distinguishable  from  Chapin  v.  Merrill. 

The  case  of  Chapin  v.  Lapham,  20  Pick., 
467,  is  in  form  like  that  of  Chapin  v.  Merrill, 
which  was  cited  with  approbation  by  Shaw, 
Ch.  J.  The  point  of  the  latter  case  was  not, 
*however,  decided  ;  for  the  original  [*487 
debtor  being  a  minor,  the  whole  credit  was  in 
effect  given  to  the  defendant.  His  promise  was 
not  collateral. 

In  Harrison  v.  Sawtel,  10  Johns.,  242,  the 
promise  of  the  defendant  to  indemnify  the 
plaintiff  for  becoming  bail  in  a  suit  against  an- 
other, was  made  by  the  real  party  to  that  suit; 
the  person  alone  interested  to  defend  it.  The 
promise  was,  therefore,  in  effect,  on  his  own  ac- 
count as  principal.  The  person  who  was  sued 
and  obliged  to  give  bail  was  the  surety.  Such 
a  promise  of  indemnity  was  clearly  without 
the  statute.  So,  in  Hassinger  v.  Solms,  5  Serg. 
&.  R.,  4,  the  promise  to  indemnify  was  for  be- 
coming surety  in  behalf  of  the  defendant  for 
his  own  debt.  I  do  not  see  that  in  the  last  case 
any  question  was  made  on  the  Statute  of  Frauds 
and  Per  juries. 

I  have  now  gone  through  with  the  cases 
mainly  relied  on  by  the  counsel  for  the  plaint- 
iff, and  one  more  which  I  have  fallen  upon. 
He  has  furnished  us,  in  his  argument,  with 
the  full  strength  of  his  case,  so  far  as  it  depends 
either  on  authority  or  principle.  But  I  think 
that  neither  will  warrant  us  in  giving  to  the 
statute  that  narrow  and  literal  construction 
for  which  he  contends,  and  which  I  admit 
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some  of  the  cases  countenance.  On  the  con- 
trary, I  am  of  opinion  that  the  view  taken 
of  this  question  by  Mr.  J.  Woodworth  in  Gal- 
lager  v.  Brunei,  6  Cow.,  346,  is  more  in  har- 
mony with  the  intent  of  the  statute.  He  there 
comments  upon  this  promise  to  a  creditor  that 
the  defendant  would  indorse  the  note  of  the 
debtor.  In  that  case,  the  defendant  refusing, 
the  creditor  treated  the  refusal  as  a  fraud,  and 
having  sold  goods  on  the  faith  of  the  promise, 
brought  an  action  as  for  a  deceit.  This  court, 
however,  considered  the  action  as  a  mere  ex- 
periment for  getting  round  the  statute,  holding 
the  declaration  bad  on  demurrer.  It  is  said  the 
case  is  not  to  the  present  point.  True,  it  is  not 
circumstantially  so  ;  perhaps  not  exactly  so  in 
principle.  But  in  deciding  it  the  attention  of 
the  court  was  almost  necessarily  drawn  to  the 
point.  We  may,  therefore,  assume  that  it  was 
discussed  after  it  had  undergone  consideration 
by  all  the  justices.  Be  that  as  it  may,  how- 
ever, I  think  the  view  taken  is  sustained  by  a 
liberal  construction  of  the  statute.  Such  a  con- 
488*J  struction  *is  due  to  it,  on  the  ground 
that  it  was  intended  to  prevent  fraud  and  per- 
jury. 
Judgment  for  the  defendant. 

Cited  in-4  Barb.,  138 ;  21  How.  Pr..  446 ;  12  Abb. 
Pr.,  316 :  1  Sandf.,  515  :  4  Bos..  572;  1  E.  D.  S.,  35  ;  1 
Hilt..  212;  1  Daly.  214 ;  51  Ind..  138 ;  59  Mo..  211 ;  21 
Am.  Kep.,  383 ;  59  Mo.,  210 ;  22  Am.  Rep.,  394  ;  28  Ohio 
St.,  383. 


WEST  ET  AL.  v.  CARTLEDGE  ET  AL. 

Action  for  Sent  Reserved  by  Deed — Pleading. 

In  an  action  for  rent  reserved  by  deed,  the  lessor 
should  declare  specially  upon  the  demise  ;  he  can- 
not recover  under  the  general  indebitatus  count 
for  use  and  occupation. 

Where  the  lessor  in  such  case  counts  specially,  he 
need  not  make  profert  of  the  deed ;  it  is  enough  to 
set  out  the  demise  according  to  its  legal  effect, 
omitting  all  allusion  to  the  seal.  Per  Cowen,  J. 

The  rule  is  the  same  whether  the  action  be  against 
the  original  lessee  or  his  assignee.  Per  Cowen,  J. 

The  lessor  may  recover  under  a  count  upon  an 
insiiHHl  computatssent,  though  the  evidence  be  of  an 
accounting  concerning  rent  secured  by  deed. 

Citations-1  R.  8.,  739,  sec.  26. 2ded.:  2  Chit.  PI..  430. 
431.  Am.  ed..  1840 ;  1  Leigh,  N.  P.,  100,  101 ;  2  T.  R., 
482,  488.  n.  a. 

DEBT,  tried  at  the  N.  Y.  Circuit,  in  July, 
1842,  before  Kent,  C.  Judge.  The  plaintiffs 
demised  certain  premises  in  the  City  of  N.  Y. 
to  one  Gaylor.  who  executed  an  instrument 
under  seal  reciting  the  demise  and  promising 
to  pay  the  rent.  Gaylor  assigned  to  the  defend- 
ants, and  this  action  was  brought  to  recover 
for  the  use  and  occupation.  The  declaration 
contained  the  general  indebitatus  count  for  use 
and  occupation,  together  with  a  count  on  an 
insimul  computassent ;  and  there  was  evidence 
at  the  trial  tending  to  show  an  accounting  be 
tween  the  parties  and  a  promise  by  the  defend- 
ants to  pay  the  amount  found  due.  The  judge 
decided  that,  as  the  payment  of  the  rent  was 
secured  by  an  instrument  under  seal,  the 
plaintiffs  were  not  entitled  to  recover  on  the  in 
debitntu*  count;  that  they  should  have  declared 
specially  on  the  demise.  He  held  however,  that 
the  plaintiffs  were  entitled  to  a  verdict  under  the 
inrimul  eompuUitment  count,  and  instructed  the 
jury  to  find  accordingly.if  they  believed  the  evl 
dence  sustained  the  allegation  of  an  accounting 
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and  promise  to  pay.  The  defendants'  counsel 
*excepted.  Other  questions  were  raised  [*489 
at  the  trial  which  need  not  be  noticed.  The 
jury  rendered  a  verdict  in  favor  of  the  plaint- 
iffs ;  and  the  defendants  now  moved  for  a  new 
trial  on  a  bill  of  of  exceptions. 

Messrs.  E.  Paine  and  C.  O'Conor,  for 
defendants. 

Messrs.  J.  H.  Magher  and  E.  Sandford, 
for  plaintiffs. 

By  the  Court,  Cowen,  J.  There  is  scarcely 
anything  in  this  case  calling  for  remark,  ex- 
cept the  point  made  as  to  the  form  of  the  dec- 
laration. No  doubt  debt  was  a  proper  action. 
The  sum  due  being  certain,  debt  was  concur- 
rent with  covenant.  The  payment  being,  how- 
ever, secured  by  a  covenant  under  the  seal  of 
the  lessee,  no  room  was  left  for  treating  the 
contract  as  a  simple  one,  express  or  implied,  to 
pay  for  use  and  occupation.  Had  the  action 
been  directly  against  the  lessee,  this  would  have 
been  very  obvious.  The  action  for  use  and  oc- 
cupation is  given  by  1  R.  S.,  739,  sec.  26,  2d 
ed.,  which  excepts  the  case  of  rent  reserved  by 
deed.  The  assignee  comes  into  the  place  of 
the  lessee,  in  respect  to  liabilities  as  well  as 
rights.  It  might  not  indeed  have  been  neces- 
sary to  set  forth  or  make  profert  of  the  deed. 
The  general  necessity  for  this,  in  an  action 
upon  the  deed,  is  dispensed  with  as  between 
landlord  and  lessee  in  debt  for  rent ;  and  I 
suppose,  by  parity,  it  would  be  where  the  ac- 
tion is  against  assignee.  This  however  does  not 
excuse  the  necessity  of  setting  out  the  demise 
according  to  its  legal  effect ;  though  you  may 
omit  all  allusion  to  the  seal,  as  in  2  Chit.  PL, 
430,  431,  Am.  ed.  1840.  The  whole  subject  is 
there  treated  in  the  notes. 

The  judge  being  correct,  therefore,  in  hold- 
ing that  the  evidence  of  the  demise  was  inap- 
plicable to  the  counts  for  use  and  occupation, 
was  he  right  in  deciding  that  the  plaintiffs 
were  entitled  to  recover  under  the  count  upon 
the  insimul  computassent?  The  cases  collected 
in  1  Leigh,  N.  P.,  100.  101,  are  very  full  to  the 
point  that  he  was;  and  it  is  no  objection  to  the 
evidence  of  an  accounting,  that  the  rent  was 
secured  by  specialty.  Moravia  *v.  Levy,  [*4OO 
2  T.  R.,  483,  n.  a;  Buller,  /.,  in  Foster  v.  Al- 
lanson,  Id.,  482,483. 

Various  exceptions  were  taken  at  the  trial 
to  which  we  have  not  particularly  alluded.  It 
is  enough  to  say  we  felt  quite  clear  from  the 
time  they  were  mentioned  that  they  could  not 
be  sustained. 

New  trial  denied. 

Reversed— 2  Denio,  377. 

Cited  in— 3  Denio,  455;  69  N.  Y.,  346  (25  Am.  Rep., 
201) :  55  How.  Pr.,  52. 


POTTER  ET  AL.  r.THE  BANK  OF  ITHACA. 

Banking — Construction  of    Charter — Place  of 
Business — Isolated  Transactions  Elsewhere. 

Where  the  charter  of  a  bank  provided  that  its  op- 
erations of  discount  and  deposit  should  not  be  car- 
ried on  elsewhere  than  in  the  Vlllaireof  Ithaca,  and 
the  cashier  discounted  a  note  at  the  City  of  N.  Y. 
for  the  purpose  of  seen  ring  a  demand  due  the  bank ; 
held,  a  valid  note,  and  that  the  restriction  in  the 
charter  related  only  to  the  customary  and  perma- 
nent business  operations  of  the  bank  ;  not  to  an  Iso- 
lated transaction  like  the  one  in  question.  And  see 
n.  a. 
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Though  the  cashier  of  a  foreign  banking  corpora- 
tion loaned  money  in  the  City  of  N.  Y.  on  the  bor- 
rower's check :  held,  not  a  violation  of  1  R.  8.,  712, 
sec.  0,  it  appearing  that  the  transaction  was  an  iso- 
lated one,  and  that  the  corporation  kept  no  office 
for  banking  purposes  in  this  State.  Note  a. 

Citation— Laws,  1829,  p.  320. 

TERROR  to  the  Superior  Court  of  the  City  of 
J-J  N.  Y.,  where  the  present  defendants  in  er- 
ror were  plaintiffs.  The  action  was  on  a  prom- 
issory note  made  by  the  defendants  below, 
payable  to  the  order  of  and  indorsed  by  T.  S. 
Townsend.  The  note  was  discounted  by  the 
plaintiffs'  cashier  at  the  City  of  N.  Y.  The 
discount  was  made  on  the  application  of  one 
Hendrickson,  an  indorsee,  to  whom  the  full 
amount  of  the  note  was  paid  by  giving  up  an 
acceptance  held  by  the  Bank  against  him  and 
paying  the  balance  in  cash.  The  cashier  acted 
in  behalf  of  the  plaintiffs  in  discounting  the 
note,  and  the  usual  entries  in  such  cases  were 
made  in  the  books  of  the  Bank  on  the  cashier's 
return  to  Ithaca.  The  defendants'  counsel  ob- 
jected to  the  plaintiffs'  right  of  recovery,  in- 
sisting that  they  were  prohibited  by  their  char- 
ter from  making  discounts  at  any  other  place 
than  the  Village  of  Ithaca.  Sess.  L.  of  1829, 
p.  320.  sec.  1.  The  court  below  overruled  the 
491*]  'objection,  and  the  defendants' counsel 
excepted.  The  jury  rendered  a  verdict  in  fa- 
vor of  the  plaintiffs  and,  after  judgment,  the 
defendants  sued  out  a  writ  of  error. 

Mr.  F.  B.  Cutting,  for  the  plaintiffs  in  er- 
ror, cited  Ins.  Co.  v.  Lawrence,  3  Wend.,  482; 
People  v.  College  Trustees,  5  Id.  ,211;  Life  and 
Fire  Ins.  Co.  v.  Meek.  Fire  Ins.  Co.,  7  Id.,  31; 
Mann  v.  Eckford,  15  Id.,  502. 

Mr.  S.  Sherwood,  for  defendants  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  1st  sec- 
tion of  the  plaintiffs'  charter  is  as  follows: 
"There  shall  be  established  in  the  Village  of 
Ithaca,  in  the  County  of  Tompkins,  a  bank, 
etc.,  whose  operations  of  discount  and  deposit 
shall  be  carried  on  in  the  Village  of  Ithaca,  and 
not  elsewhere."  Sess.  L.  of  1829,  p.  320.  The 
provision  obviously  relates  to  the  regular  and 
customary  business  operations  of  the  Bank,  and 
does  not  apply  to  a  single  transaction  like  the 
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one  in  question,  (a)  This  is  a  sufficient  answer 
to  the  objection  taken  in  the  court  below;  but 
it  may  be  added,  that  the  cashier  was  seeking 
to  secure  a  demand  due  to  the  plaintiffs,  and 
that  the  discount  was  made  in  the  course  of 
transacting  that  business.  In  this  view,  the 
act  was  clearly  legal;  for  such  transactions 
must  of  necessity  often  take  place  where  the 
debtor  may  happen  to  be  found. 

Judgment  affirmed. 

Afflrmed-7  Hill,  530. 

Cited  in- 11  Barb.,  215  ;  17  Barb..  383 ;  66  Barb..  114; 
43  Super.,  484 ;  19  Wall.,  679 ;  47  Ind.,  413 ;  17  Am.  Rep., 
707 ;  48  Ind.,  413. 

(a)  The  same  doctrine  was  held  in  Suydam  v.  Mor- 
ris Canal  and  Bkg.  Co.,  on  error  from  the  Superior 
Court  of  the  City  of  N.  Y.  Sup.  Court,  July  Term, 
1843,  M.  S.  The  defendants  in  error,  a  corporation 
created  by  the  laws  of  N.  J.,  sued  the  plaintiffs  in 
error  for  money  lent  on  a  memorandum  check.  The 
loan  was  made  by  the  cashier  of  the  defendants  in 
error  at  the  City  of  N.  Y.  By  the  18th  section  of 
the  charter  of  the  defendants  in  error,  it  was  pro- 
vided that  their  banking  operations  should  be  car- 
ried on  in  the  City  of  Jersey :  and  it  was  proved  at 
the  trial  that  they  carried  on  banking  business 
*there,  but  kept  an  exchange  office  in  the  [*49* 
City  of  N.  Y.  The  plaintiffs  in  error  objected,  inter 
alia,  that  the  loan  was  made  in  violation  of  the  18th 
section  of  the  charter,  and  in  contravention  of  the 
statute  of  this  State  to  prevent  unauthorized  bank- 
ing. 1  R.  S.,  712,  sec.  6.  The  court  below  overruled 
the  objection,  and  the  cause  was  submitted  to  the 
jury,  who  found  a  verdict  for  the  amount  claimed, 
on  which  judgment  was  afterwards  rendered.  The 
objections  taken  at  the  trial  were  re-argued  before 
this  court,  and  the  judgment  of  the  court  below  af- 
firmed, Nelson,  CTi.  J.,  who  delivered  the  opinion, 
observing :  "The  6th  section  of  the  statute  relat- 
ing to  unauthorized  banking  has  no  application  to 
the  case.  The  prohibition  contained  in  that  section 
relates  merely  to  the  keeping  of  an  office  for  the 
purpose  of  receiving  deposits  or  discounting  notes 
or  bills,'  etc.;  not  to  a  single,  isolated  act  of  loaning 
money  Pennington  v.  Townsend,  7  Wend.,  276, 279; 
Bridge  Co.  v.  Silk  Co.,  25  Id.,  648.  The  same  answer 
may  be  given  to  the  objection  that  the  18th  section 
of  the  charter  of  the  Company  fixes  the  place  of 
conducting  their  banking  operations  at  the  City  of 
Jersey.  The  provision  has  reference  to  the  custo- 
mary and  permanent  business  of  the  institution  : 
and  was  surely  not  intended  to  prohibit  a  single  act 
of  loaning  at  a  different  place,  where  an  officer  of 
the  Bank  might  happen  to  be  at  the  time." 

Affirmed-6  Hill.  217. 

Cited  in— 11  Barb.,  215 ;  17  Barb.,  383 ;  66  Barb.,  114; 
47  Ind.,  413 ;  17  Am.  Rep.,  707 ;  48  Ind.,  413. 
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493*]  *DOLLFUS  ET  AL.  v.  PROSCH. 

Practice — Denial  of  Motion — Removal  of  Motion 
— Res  Adjudicata. 

Where  a  party  fails  in  a  motion  because  of  some 
formal  defect  or  insufficiency  in  his  papers,  he 
should  ask  leave  to  renew  the  application,  or  that  it 
be  denied  without  prejudice  to  another  motion:  and 
if  the  request  be  granted,  the  fact  should  be  stated 
in  the  rule.  Per  Bronson,  J. 

A  motion  once  denied  cannot  be  renewed  unless 
leave  be  first  obtained  from  the  court  either  at  the 
time  of  the  denial  or  afterwards. 

A  motion  for  a  commission  to  examine  witnesses, 
though  denied  because  of  a  formal  defect  in  the  pa- 
pers, is  no  exception  to  the  above  rule. 

Where  a  motion  for  a  commission  was  denied  by 
the  court  on  the  ground  of  the  insufficiency  of  the 
affidavit,  and  an  order  was  afterwards  granted  by  a 
circuit  judge  allowing  the  commission,  without  any 
previous  application  naving  been  made  to  the  court 
for  leave  to  renew;  held  irregular,  but  under  the 
special  circumstances  the  commission  was  allowed 
to  stand  on  payment  of  costs. 

The  doctrine  of  re*  ju&lcata  does  not  strictly  ap- 
ply to  motions  in  the  course  of  practice,  they  being 
addressed  to  the  discretionary  power  of  the  court. 
See  n.  a. 

Citation-12  Wend.,  208,  290. 

MR.  D.  D.  Field,  for  the  defendant,  moved 
to  vacate  an  order  of  the  circuit  judge, 
made  on  the  application  of  the  plaintiffs.grant- 
ing  a  commission  for  the  examination  of  wit- 
nesses in  France.  The  papers  on  which  he 
moved  showed  that  a  motion  for  a  commission 
had  been  made  by  the  plaintiffs  and  denied  by 
this  court  before  the  application  to  the  circuit 
judge. 

494*]  *Mr.  J.  Edwards,  contra.  The 
motion  in  this  court  was  denied  on  the  sole 
ground  that  the  plaintiffs'  affidavit  was  insuffi- 
cient in  point  of  form,  and  that  fact  was  proved 
before  the  circuit  judge. 

By  the  Court.  Bronson,  J.  A  motion  can- 
not be  renewed  without  first  obtaining  leave  of 
the  court.  Mitchell  v.  Allen,  12  Wend.,  290  (a) 
And  this  rule  applies  to  motions  for  a  commis- 
sion, as  well  as  in  other  cases.  Allen  v.  Oibbs, 
12  VVend.,202.  In  that  case  a  commission  was 
denied  by  this  court  on  the  ground  that  a  pre- 
vious application  had  been  refused  by  the  cir- 
ca) The  doctrine  of  re*  JiuHcata  does  not  strictly 
apply  to  these  motions  in  the-  course  of  practice, 
they  being  addressed  to  the  discretionary  power  of 
the  court.  Hence  the  court  may  allow  a  motion  to 
be  renewed,  provided  that.  In  trie  circumstances  of 
the  opposition,  there  be  anything  to  excite  suspicion 
of  unfairness,  or  a  belief  that  the  party  moving  Is 
taken  by  surprise.  Per  Sutherland,  J.,  In  Mitchell 
v.  Allen,  12  Wend.,  290,  or  If  the  motion  be  denied 
because  of  some  defect  in  the  moving  papers,  aris- 
ing from  Ignorance  of  the  practice.  See,  Dollfus  v. 
Froech,  in  the  text.  So  the  party  may  obtain  leave 
to  renew,  on  falsifying  the  affidavit  used  in  opposi- 
tion, or  showing  that  the  facts  stated  in  it  are  ex- 
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cuit  judge.  If  a  motion  cannot  be  renewed 
here  after  it  has  been  passed  upon  by  a  com- 
missioner, clearly  the  commissioner  should  not 
act  after  we  have  decided  the  question. 

The  fact  that  the  papers  were  insufficient  on 
the  first  application  does  not  alter  the  case. 
Where  a  party  fails  in  a  motion  on  the  ground 
of  some  formal  defect  or  insufficiency"  in  his 
papers,  he  should  ask  leave  to  renew  the  mo- 
tion, or  that  it  be  denied  without  prejudice  to 
another  motion;  and  if  the  request  is  granted, 
the  fact  should  be  stated  in  the  rule.  Here  the 
motion  was  denied  generally,  and  it  was.there- 
fore,  necessary  to  obtain  *leave  to  re-  [*495 
new  it  before  the  party  could  have  a  commis- 
sion. And  the  leave  to  renew  could  only  be 
be  granted  by  the  court. 

But,  under  the  special  circumstances  dis- 
closed in  the  affidavits,  the  commission  may 
stand  on  payment  of  costs. 

Ordered  accordingly. 

Res  judicata— Doctrine  not  applicable  to  motions. 
Cited  in-70  N.  Y.,  474 ;  8  Barb.,  518';  3  Biss.,  342  ;  3 
Kan.,  397. 

Motion— Leave  of  court  to  renew.  Explained— 3 
I.: ins..  83. 

Cited  in— 52  Barb.,  647  ;  1  How.  Pr.,  164 ;  2  How.  Pr., 
17 :  8  How.  Pr.,  114 :  11  How.  Pr..  115 :  39  How.  Pr., 
189 ;  8  Abb.  N.  S.,  453 ;  2  Sweeny,  399 ;  3  Redf .,  5. 


HASBROUCK  v.  HASBROUCK. 

Practice — Perpetuation  of  Testimony  ~- Statute — 
Oottt, 

Though,  after  the  commencement  of  a  suit,  one 
party  procure  the  testimony  of  a  witness  to  be  per- 
petuated pursuant  to  2  R.  S.,  398,  sec.  33,  et  sea., 
no  part  of  the  costs  of  the  proceeding  are  taxable 
against  the  opposite  party,  whether  the  testimony 
be  read  at  the  trial  or  not. 

Otherwise,  where  testimony  is  taken  conditionally 
pursuant  to  2  R.  S.,  391,  392,  and  is  read  at  the  trial. 
Semble. 

Citations— 2  R,  S..  391.  398,  art.  5,  sees.  33,  39 ;  Laws, 
1840,  p.  329. 330. 

MR.  A.  Taber,  for  the  plaintiff,  moved  for 
a   re-taxation  of  cost$.     The  action  was 
ejectment,  and  after  it  was  commenced  the  de- 
fendant examined  a  witness  before  a  master  in 

plalnable  so  as  not  to  amount  to  a  denial  of  the 
grounds  of  the  motion.  Per  Nelson,  J.,  in  Standard 
v.  Williams,  10  Wend.,  599,  600.  A  motion  will  some- 
times be  opened  on  the  question  being  changed  by 
new  materials  discovered  or  arising  afterwards.  Per 
Cowen,  J.,  in  People  v.  Mercein,  3  Mill,  416:  Simpson 
v.  Hart.  14  Johns.,  63.  But  if  the  facts  remain  es- 
sentially the  same  at  the  time  of  the  application  to 
renew,  that  they  were  when  the  former  motion  was 
denied,  the  court  will  rarely  allow  the  matter  to  bo 
reheard  on  the  merits.  Greatheurd  v.  Bromley.  7 
T.  R.,  4.V>;  Schuman  v.  Weatherhead,  1  East,  537:  Al- 
len v.  Gibos,  12  Wend.,  202. 
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chancery,  under  the  Statute  to  Perpetuate  Tes- 
timony. 2  R.  S. ,  898,  art.  5.  The  deposition 
was  not  used  on  the  trial,  as  the  witness  ap- 
peared and  was  examined  before  the  jury.  The 
defendant  obtained  a  verdict,  and  in  the  bill 
of  costs  he  taxed  several  items  for  the  attor- 
ney's and  master's  fees  on  the  examination  of 
the  witness  out  of  court,  amounting  to  $44.06. 
The  plaintiff  objected  to  the  whole  charge,  and 
also  to  the  items  in  detail. 

Mr.  M.  T.  Reynolds,  for  the  defendant, 
cited  1  Cow.,  586;  7  Id.,  63,  154;  8  Id.,  109; 
Sess.  L.  1840,  pp.  327,  329. 


By  the  Court,  Bronson,  J.  The  question 
is  not  whether  the  attorney  and  master  shall  be 
paid  for  their  services  in  taking  the  deposition; 
but  whether  their  fees  can  be  taxed  against  the 
plaintiff.  We  think  they  cannot.  The  witness 
was  examined  under  the  Statute  to  Perpetuate 
Testimony.  2  R.  S.,  398,  art.  5.  A  suit  was 
then  pending;  but  that  is  a  matter  of  no  im- 
496*]  portance,  *for  the  witness  might  have 
been  examined  if  a  suit  had  only  been  expected. 
Id.,  sec.  33.  And  although  the  action  has  ter- 
minated, the  deposition  may  hereafter  be  read 
in  evidence  on  a  trial  between  the  same  parties, 
.or  between  persons  claiming  under  them  in  a 
suit  to  be  hereafter  commenced.  Id.,  sec.  39. 
The  examination  of  the  witness  was  not  strict- 
ly a  proceeding  in  the  cause,  but  only  a  meas- 
ure of  precaution  for  preserving  evidence 
which  might  otherwise  have  been  lost;  and  it 
did  not  differ  essentially  from  looking  up  wit- 
nesses, or  procuring  documents  and  exemplifi- 
cations which  might  in  a  possible  event  be  nec- 
essary to  a  defense  against  the  opposite  party. 
If  the  witness  had  been  examined  conditionally 
under  the  1st  article  of  the  same  title,  Id.,  p. 
391,  and  the  deposition  had  been  read  on  the 
trial,  the  fees  of  the  attorney  and  officer  might 

Srobably  have  been  taxed  against  the  plaint- 
!;(«)  but  this  was  a  proceeding  under  another 
branch  of  the  statute.  I  lay  no  stress  upon  the 
fact  that  the  deposition  was  not  read  at  the 
trial;  for  whether  used  or  not,  I  think  the  fees 
for  taking  it  cannot  be  charged  against  the  op- 
posite party. 

It  is  said  that  some  of  the  items  may  be  al- 
lowed; and  we  are  referred  to  the  Act  of  1840, 
which  gives  a  fee  of  $2  to  the  attorney  for  pro- 
curing an  order  for  the  examination  of  a  wit- 
ness out  of  court,  and  $1  for  attendance  on  the 
examination  of  a  witness  out  of  court.  Sess. 
L.  1840,  pp.  329,  330.  This  may  refer  to  cases 
where  the  witness  is  examined  by  consent,  and 
where  the  deposition  is  taken  conditionally 
497*]  under  the  1st  article.  *But  I  think  it 
does  not  extend  to  a  case  where  the  deposition 

(a)  As  to  these  and  similar  costs  under  the  law  as 
it  stood  previous  to  the  new  fee  bill  of  1840,  see  Cow- 
en  &  H.  Notes  to  Phil.  Ev.,  40,  and  cases  cited;  Grab. 
Pr.,  602,  2d  ed.:  Bk.  v.  Knickerbacker.7  Wend.,  533. 
In  Mass.,where  a  deposition  taken  in  a  cause  de  bene 
csse  was  not  used  at  the  trial  for  which  it  was  orig- 
inally intended,  the  witness  being  then  present  and 
sworn,  but  at  a  subsequent  trial  ne  was  absent,  and 
the  deposition  was,  therefore,  read;  held,  that  the 
expense  of  taking  it  was  taxable,  though  otherwise, 
had  the  deposition  not  been  used.  In  S.  C.,  the  costs 
of  commissions  issued  for  the  examination  of  ma- 
terial witnesses  are  taxable,  notwithstanding  the 
depositions  are  not  used  in  consequence  of  being 
rendered  unnecessary  by  evidence  introduced  in  an- 
ticipation on  the  other  side.  Furtnan  v.  Peay,  2 
Bailey,  612. 
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is  taken  under  under  the  Statute  to  Perpetuate 
Testimony.  All  the  items  for  that  service  must 
be  stricken  out  of  the  bill  as  taxed. 
Ordered  accordingly. 


THE  MANUFACTURERS'  AND  ME- 
CHANICS' BANK  OF  THE  NORTHERN 
LIBERTIES  IN  THE  CO.  OF  PHILA- 
DELPHIA 

v. 

ST.  JOHN. 

Practice — Taxation  of  Costs — Irregularities — 
Entry  of  Judgment  after  a  Tear  and  a  Day 
— Order  —  Wfien  Made — Authority  to  Confess 
Judgment —  Warrant  of  Attorney  Signed  by 
Three  Persons. 

Though  the  costs  of  a  judgment  upon  bond  and 
warrant  of  attorney  are  taxed  without  a  sufficient 
affidavit  being  presented  to  the  taxing  officer  of  the 
amount  due  by  the  condition  of  the  bond,  this  is 
not  a  ground  for  setting  aside  the  judgment,  but 
only  for  ordering  a  re-taxation. 

Nor  will  the  judgment  be  set  aside  because  the 
warrant  of  attorney  was  not  placed  on  file  with  the 
clerk  of  the  court  at  the  time  of  perfecting  judg- 
ment, provided  it  was  then  before  the  clerk,  having 
been  previously  tiled  in  bis  office. 

If  the  judgment  be  entered  up  after  a  year  and  a 
day  from  the  date  of  the  warrant,  without  an  or- 
der obtained  for  that  purpose,  it  will  be  set  aside  as 
irregular. 

Within  ten  years  from  the  date  of  the  warrant, 
the  order  may  be  made  either  by  the  court  or  a 
judge  at  chambers ;  but  after  that  time  it  can  only 
be  made  by  the  court.  Per  Brortson,  J. 

After  twenty  years  from  the  date  of  the  warrant, 
the  order  will  not  be  made  unless  notice  be  given 
of  the  motion ;  and  so,  Semble,  after  ten  years.  Per 
Bronson,  J.  . 

In  all  cases  where  an  order  is  necessary,  there 
must  be  an  affidavit  proving  that  the  warrant  was 
duly  executed,  that  the  debt  or  some  part  of  it  is 
still  due,  and  that  the  parties  are  alive.  Per  Bron- 
son, J. 

An  authority  to  confess  judgment  without  proc- 
ess must  be  clear  and  explicit,  and  must  be  strictly 
pursued. 

Where  a  bond  and  warrant  of  attorney  were  exe- 
cuted by  two  persons  residing  in  Pa.,  and  another 
residing  in  N.  J.,  and  the  warrant  was  addressed 
thus :  "  To  J.  D.  S..  Esqr.,  attorney  of  the  Court  of 
Common  Pleas  at  Philadelphia,  etc.,  or  of  any  oth- 
er court  there  or  elsewhere,  or  to  any  protbono- 
tary  of  any  of  the  said  courts;  "  held,  not  an  au- 
thority for  entering  up  judgment  in  this  State. 

Semble,  that  a  warrant  of  attorney  signed  by  three 
persons,  conferring  power  to  appear  for  them  and 
each  of  them,  in  an  action  to  be  brought  against 
them  and  each  *of  them,  and  to  confess  judg- [*498 
ment  against  them  and  each  of  them,  will  not  au- 
thorize a  separate  judgment  against  one.  but  only 
a  joint  judgment  against  all ;  and  this,  though  the 
bond  referred  to  in  the  warrant  be  joint  and  sever- 
al. Per  Bronson,  J. 

Citations— 2  R.  S.,  360,  sec.  9 ;  618,  sec.  30 ;  653,  sec. 
6 ;  1  H.  Bl.,94 ;  6  Mod..  210;  7  Mod.,  93 :  3  Salk.,  322, 
pi.  10 :  1  Chit.,  314  and  n.;  1  Tidd,  492,  599,  n.  Phila. 
ed..  1828;  Grab.  Pr.,  774;  3  Hill,  461;  15  East,  592;  7 
Taunt..  453. 

JUDGMENT  on  bond  and  warrant  of  attor- 
J  ney.  The  warrant  of  attorney  bore  date 
April  16,  1841,  and  was  executed  by  Cowden. 
Boyd  and  the  defendant  St.  John.  The  bond 
was  joint  and  several.  The  substance  of  the 
warrant  of  attorney  is  stated  in  3  Hill,  461. 
After  the  judgment  there  mentioned  had  been 
set  aside,  and  on  April  28  last,  the  plaintiffs 
entered  another  judgment  by  virtue  of  the 
bond  and  warrant  against  St.  John  alone. 
This  was  entered  without  any  order  of  the 
court  or  a  judge,  and  without  any  affidavit 
showing  that  the  warrant  was  duly  executed, 
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that  the  defendant  was  living,  or  that  the  debt 
or  any  part  of  it  was  still  due.  An  affidavit  of 
the  plaintiffs'  attorney  was  laid  before  the  of- 
ficer who  taxed  the  costs,  stating  "that  the 
amount  due  by  the  condition  of  the  bond  is 
sixteen  thousand  dollars,  with  interest,  as  he  is 
informed  and  verily  believes  to  be  true."  This 
affidavit  the  attorney  intended  to  file  on  per- 
fecting the  judgment,  but  omitted  to  do  so 
through  inadvertence.  All  the  necessary  pa- 
pers were  made  out  in  the  same  manner  as 
though  St.  John  was  the  only  party  to  the 
bond'and  warrant,  except  that  oyer,  or  a  true 
copy  of  the  bond  was  filed.  The  warrant  of 
attorney  was  filed  in  this  court  when  the  for- 
mer judgment  was  perfected,  in  October.1841, 
and  the  same  was  presented  to  the  clerk,  or 
referred  to  by  him  on  the  files  at  the  time  he 
signed  the  present  judgment. 

Mr.  S.  Sherwood,  for  the  defendant, 
moved  to  set  aside  this  judgment  as  irregular 
and  unauthorized. 

Mr.  J.  W.  Edmonds,  contra. 

By  the  Court,  Bronson.  J.  Upon  taxing 
costs  where  the  judgment  is  on  a  bond  or  in- 
strument having  a  penalty,  an  affidavit  of  the 
plaintiff  or  his  attorney  must  be  produced, 
specifying  the  amount  due  by  the  condition 
499*]  thereof.  2  R.  S.,  653,  sec.  *6  ;  Id.,  p. 
618,  sec.  30.  If  the  affidavit  presented  to  the 
taxing  officer  in  this  case  was  defective,  or  if 
there  was  an  error  in  not  filing  it,  that  would 
not  be  a  sufficient  ground  for  setting  aside  the 
judgment ;  but  only  a  ground  for  ordering  a 
re-taxation  of  costs. 

On  entering  judgment  by  confession,  where 
no  action  is  pending,  the  authority  of  the  at- 
torney must  be  produced  to  the  officer  signing 
the  judgment,  and  filed  with  the  clerk  of  the 
court  at  the  time  of  the  filing  and  docketing  of 
such  judgment.  2R.  S.,  360,  sec.  9.  The  war- 
rant of  attorney  was  before  the  clerk  at  the 
time  he  signed  the  judgment;  and  having  at  a 
previous  period  been  filed  with  the  clerk  and 
still  remaining  in  his  custody,  it  was  in  effect 
filed  at  the  time  this  judgment  was  docketed.  It 
was  left,  and  still  remains  among  the  records 
of  the  court  for  the  inspection  of  any  one  who 
may  feel  an  interest  in  the  matter.  All  has 
been  done  which  the  statute  was  designed  to 
accomplish,  and  this  objection  cannot  prevail. 

Within  a  year  and  a  day  from  the  date  of 
the  warrrant  of  attorney,  judgment  may  be  en- 
tered without  obtaining  any  order  for  that 
purpose  ;  but  after  that  period  has  elapsed, 
there  must  bean  order.  Within  ten  years  from 
the  date  of  the  warrant  the  order  may  be  made 
either  by  the  court  or  a  judge  at  ohambers. 
After  ten  years  it  can  only  be  made  by  the 
court ;  and  after  twenty  years  it  will  not 
be  made  unless  notice  has  been  given  of  the 
motion.  I  am  inclined  to  the  opinion  that 
there  should  be  notice  after  ten  years;  but  that 
point  need  not  now  be  considered.  Whenever 
an  order  is  necessary — and  it  is  necessary  in 
all  cases  after  the  lapse  of  a  year  and  a  day — 
there  must  be  an  affidavit  proving  the  due 
execution  of  the  warrant  of  attorney,  that  the 
debt  or  some  part  of  it  is  still  due,  and  that  the 
parties  are  alive.  Luthington  v.  Waller,  1  H. 
B).,  94;  Anon.,  6  Mod.,  210:  Oadet  v.  Wood- 
ward, 7  Id.,  98;  8  Salk..  822,  pi.  10;  -  -  v. 
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Hobson,  1  Chit.,  314,  and  n.;  1  Tidd,  599  and 
492  n.,  Phila.  ed.,  1828;  Grab.  Pr.,  774.  This 
warrant  of  attorney  was  more  than  two  years 
old  at  the  time  the  judgment  was  entered,  and 
there  was  neither  any  such  affidavit  as  has 
been  mentioned,  nor  was  there  any  order  of 
*the  court  or  a  judge  giving  leave  to  [*5OO 
enter  the  judgment.  The  proceeding  was  ir- 
regular, and  the  judgment  must  be  set  aside. 

This  is  enough  to  dispose  of  the  motion;  but 
if  we  do  not  pass  upon  the  broader  question 
which  has  been  twice  made  between  the  par- 
ties, see,  3  Hill,  461,  we  shall  have  them  here 
again. 

The  authority  to  confess  a  judgment  with- 
out process  must  be  clear  and  explicit,  and 
must  be  strictly  pursued.  If  the  parties  to  this 
warrant  of  attorney  intended  to  authorize  a 
judgment  in  any  other  State  than  Pa.,  which 
is  very  questionable,  I  think  they  did  not  in- 
tend that  a  judgment  should  be  entered  in  this 
State.  Both  the  bond  and  the  warrant  describe 
two  of  the  obligors  as  residents  of  the  State  of 
Pa.,  and  the  third  as  a  resident  of  N.  J.  The 
warrant  is  addressed  "To  John  D.  Smith.JEsq., 
attorney  of  the  Court  of  Common  Pleas  at 
Philadelphia,  in  the  County  of  Philadelpia,  in 
the  State  of  Pennsylvania,  or  to  any  other  at- 
torney of  the  said  court  or  of  any  other  court 
there  or  elsewhere,  or  to  any  prothonotary  of 
any  of  the  said  courts."  The  only  thing  which 
can  carry  the  power  beyond  the  courts  "at 
Philadelphia"  is  the  word  "elsewhere  ;"and  al- 
though if  the  parties  had  stopped  there  the  au- 
thority might  have  extended  to  our  courts, 
the  scope  of  the  word  "  elsewhere"  is  restrict- 
ed by  the  words  which  immediately  follow  it 
— "  or  to  any  prothonotary  of  any  of  the  said 
courts."  This  shows  that  the  parties  were 
speaking  of  such  courts  as  had  an  officer  called 
a  "prothonotary,"  and  such  courts  only.  The 
Pa.  courts  have  an  officer  of  that  name,  but 
we  have  not.  How  it  may  be  in  N.  J.,  where 
one  of  the  obligors  resides,  I  am  unable  to  say. 
We  think  the  warrant  does  not  authorize  the 
confession  of  a  judgment  in  this  State. 

Although  the  bond  is  joint  and  several,  I  am 
strongly  inclined  to  the  opinion  that  the  war- 
rant will  only  authorize  a  joint  judgment 
against  all  the  obligors.  The  power  is,  "to  ap- 
pear for  us  and  each  of  us "  in  an  action  of 
debt  "to  be  brought  against  us  and  each  of 
us,"  and  to  confess  judgment  "against  us  and 
each  of  us."  If  the  parties  intended  to  author- 
ize a  several  judgment  against  each  obligor, 
they  have  been  unfortunate  in  *the  [*5O1 
choice  of  language  to  express  their  meaning. 
See,  Gee  v.  Lane,  15  East,  592  ;  Raw  v.  Alder- 
son,  7  Taunt.,  453.  But  the  last  point  which 
we  have  decided  renders  it  unnecessary  to  dis- 
pose of  this  question. 

Motion  granted. 

Re-afflrmed— 3  Dcnio,  268. 

Cited  in-3  How.  Pr..  214 ;  12  How.  Pr.,  162 ;  1  Abb 
Pr..  359 ;  12  Leir.  Obs.,  93 ;  78  III.,  632. 


DAVIES  9.  SKIDMORE. 

Executors  and  Administrator* — Authority  of 
Surrogate*  to  Order  that  Execution  I**ne, 
against — Statute — Appeal — Practice. 

The  provisions  of  2  H.8.,  116,  sees.  20,  21.  authoriz- 
ing1 the  surrogate  to  order  execution  to  be  issued  In 
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certain  cases  upon  judgments  against  executors  or 
administrators,  and  requiring  the  party  appealing 
from  such  order  to  give  a  bond  conditioned  to  pay 
the  full  amount  directed  to  be  levied,  apply  only  to 
cases  of  judgment  after  a  trial  on  the  merits. 

Accordingly,  where  judgment  was  obtained 
against  an  administrator  by  default  for  not  plead- 
ing, and  the  surrogate  ordered  payment  to  the 
amount  of  assets  in  the  administrator's  hands, viz. : 
$3,024,  or  that  execution  issue  therefor ;  held,  that 
the  administrator  might  appeal  from  the  order  by 
giving  a  bond  in  the  penalty  of  $100,  conditioned  as 
provided  in  2  R.  S.,  610,  sec.  8. 

Such  appeal,  when  perfected,  suspends  the  right 
of  proceeding  upon  the  order,  and  if,  pending  the 
appeal,  execution  be  issued,  it  will  be  set  aside  as  ir- 
regular. 

Where  the  surrogate  orders  execution  on  a  judg- 
ment in  the  C.  P.  against  executors  or  administra- 
tors, pursuant  to  2  R.  S.,  116.  sec.  30,  the  party  In 
whose  favor  the  order  is  made  cannot  docket  it  un- 
der the  Act  of  1837,  Sess.  L.  1837,  p.  535,  sees.  63, 
64,  and  have  execution  from  this  court,  but  must  is- 
sue his  execution  upon  the  judgment. 

Otherwise,  if  the  order,  like  the  one  In  this  case, 
be  for  the  absolute  payment  of  a  specific  sum  of 
money  due  on  a  judgment.  Per  Bronson,  J. 

Where  the  order  or  decree  is  docketed  in  conform- 
ity to  section  64  of  the  Act  of  1837,  the  execution 
must  direct  the  money  to  be  levied  of  the  property 
of  the  executors  or  administrators,  and  not  of  the 
property  of  the  person  they  represent. 

The  form  of  the  execution  should  not  be  as  upon 
a  judgment  In  this  court,  but  should  recite  the  facts 
truly,  stating  the  filing  of  the  surrogate's  certifi- 
cate, together  with  the  docketing  thereof,  and  then 
commanding  the  sheriff  to  levy. 

Citations— 2  R.  S..  88.  sec.  32 :  116,  sees.  19-21 ;  609, 
aec.  104 ;  Laws.  1837.  p.  535.  sees.  63.  64. 

T7EBRUARY  4,  1843,  John  White  recovered 
-T  a  judgment  by  default  in  the  N.  Y.  C.  P. 
for  $3,200,  against  Walter  Skidmore,  adminis 
trator  de  bonis  non  of  Angus  Shaw,  deceased. 
The  administrator  was  afterwards  cited  to  ac- 
5O2*]  count  before  the  *surrogate  of  N.  Y., 
and  show  cause  why  an  execution  should  not 
issue  on  the  judgment.  He  appeared  and  ad- 
mitted assets  to  $3,024.  Pending  that  proceed- 
ing White  assigned  the  judgment  to  Henry  E. 
Davies,  the  general  guardian  of  Mary  J.  Shaw, 
who  was  the  only  heir  at  law  of  the  intestate. 
May  2,  the  surrogate  made  an  order  that 
"Skidmore.  administrator,  etc..  do  forthwith 
pay  to  the  said  Henry  E.  Davies,  guardian  as 
aforesaid,  assignee  of  said  judgment,  the  said 
sum  of  $3,024,  the  amount  so  admitted  as 
aforesaid  to  be  in  the  hands  of  said  administra- 
tor and  to  be  due  on  said  judgment,  and  that 
he  have  execution  therefor."  May  13,  the  sur- 
rogate made  out  a  certificate  of  his  decree,  pur- 
suant to  Sess.  L.,  1837,  p.  535,  sees.  63,  64,  and 
the  same  was  entered  on  the  docket  of  judg- 
ments in  this  court  pursuant  to  the  latter  sec- 
tion. May  15  Skidmore  appealed  from  the 
surrogate's  decree  to  the  Chancellor,  and  filed  a 
bond  with  sufficient  sureties,  in  the  penal  sum 
of  $100,  with  a  condition  to  prosecute  the  ap- 
peal to  effect  and  pay  all  costs  that  should  be 
adjudged  against  him  by  the  Court  of  Chan- 
cery. Davies  issued  a  fieri  facias  on  the  decree 
or  docket  as  upon  a  judgment  of  this  court, 
which  was  delivered  to  the  sheriff  June  16. 
By  it  the  sheriff  was  commanded  that  of  the 
goods  and  chattels  in  his  bailwick  which  were 
of  Angus  Shaw  at  the  time  of  his  death  in  the 
hands  of  Skidmore,  administrator  de  bonis  non 
to  be  administered,  he  cause  to  be  made  a  cer- 
tain debt  of  $3,024,which  Davies,  guardian  of 
Mary  J.  Shaw,  an  infant,  lately  in  our  Su- 
preme Court  of  Judicature  before  our  justices 
thereof  recovered  against  Skidmore,  adminis- 
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trator  as  aforesaid,  whereof  Skidmore  is  con- 
victed as  appears  to  us  of  record,  if  Skidmore 
hath  so  much  in  his  hands  to  be  administered; 
and  that  the  sheriff  have  those  moneys  before 
our  justices,  etc.  July  6,  the  appeal  was  heard, 
and  the  decree  affirmed  by  the  Chancellor. 

Mr.  W.  Skidmore,  in  person,  now  moved 
to  set  aside  theji.  fa.  for  irregularity. 

Mr.  J.  E.  Burrill,  Jr..  contra,  read  an 
affidavit  of  the  sheriff  stating  that  Skidmore 
told  him  he  had  no  property  belonging  to  the 
*estate  of  Shaw;  that  the  sheriff  had  dis-T*5O3 
covered  no  property,  and  would  be  obliged  to 
return  the  execution  unsatisfied. 

By  the  Court,  Bronson,  J.  The  first  objec- 
tion is,  that  it  was  irregular  to  issue  the  execu- 
tion pending  the  appeal.  To  this  it  is  answered 
that  the  appeal  bond  was  not  sufficient  to  stay 
the  proceedings.  The  appeal  was  authorized 
by  2  R.  S.,  609,  sec.  104,  the  bond  was  in  con- 
formity to  section  108,  and  the  109th  section 
declares  that  the  appeal,  when  perfected,  shall 
suspend  all  proceedings  on  the  order  appealed 
from.  This  covers  the  case,  unless  it  is  gov- 
erned by  some  special  provision;  and  to  show 
that  such  is  the  fact,  we  are  referred  to  2  R. 
S.,  116,  sees.  19-21,  where  the  bond  must  be 
conditioned  to  pay  the  full  amount  directed  to 
be  levied  by  the  execution,  and  the  costs  of 
the  appeal  in  case  of  affirmance.  But  this  stat- 
ute only  extends  to  cases  where  the  creditor 
has  obtained  a  judgment  against  the  executor 
or  administrator  "after  a  trial  at  law  upon 
the  merits;"  sec.  19;  and  the  judgment  against 
Skidmore  was  obtained  by  "default  for  not 
pleading."  The  surrogate  may  brder  an  execu- 
tion to  issue  on  any  judgment  against  an  ex- 
ecutor or  administrator;  Id.,  p.  88,  sec.  32;  but 
there  is  no  special  provision  concerning  an  ap- 
peal from  the  order,  except  where  the  judg- 
ment was  obtained  after  a  trial  upon  the  mer- 
its. I  do  not  see,  therefore,  why  the  appeal 
was  not  well  made,  and  the  proceedings 
stayed  by  virtue  of  the  general  provision  first 
mentioned. 

But  it  is  said  that  on  docketing  the  decree 
pursuant  to  Sess.  L.  1837,  p.  535,  sees.  63,  64, 
it  became  to  all  intents  and  purposes  a  judg- 
ment of  this  court,  and  proceedings  upon  it 
could  only  be  stayed  by  a  writ  of  error,  or  the 
order  of  this  court.  This  argument,  if  well 
founded. would  completely  take  away  the  right 
of  review ;  for  there  is  no  judgment  of  this  court 
upon  which  a  writ  of  error  could  be  brought. 
There  is  nothing  here  but  a  certificate  of  the 
surrogate,  stating  the  names  of  the  parties  for 
and  against  whom  the  decree  was  made,  with 
their  occupation  and  residence, nnd  the  amount 
directed  to  be  paid.  Sec.  63.  The  docket 
made  on  filing  the  certificate  with  the  clerk  is 
in  the  following  words:  "  Walter  Skidmore, 
adm'r,  etc.,  Henry  E.  Davies,  *guard-  [*5O4 
ian,  etc.,  surrogate's  decree  $3,024,  13  May,  1 
P.  M.  H.  E.  Davies."  Clearly  such  a  certifi- 
cate and  entry  cannot  be  regarded  as  a  judg- 
ment of  this  court.  It  is  nothing  more  than  a 
decree  docketed  in  this  court,  and  an  appeal 
having  been  duly  taken  the  execution  should 
not  have  been  issued. 

There  is  a  further  objection  to  the  execution. 
It  was  issued  as  upon  a  judgment  recovered  in 
this  court,  when,  in  point  of  fact,  there  never 
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was  any  such  judgment.  The  Act  of  1837  pro- 
vides, that  on  tiling  the  surrogate's  certificate 
of  the  decree  with  the  clerk  of  this  court,  the 
same  shall  be  entered  on  the  docket  and  shall 
thenceforth  be  a  lien  on  lands,  "and  execu- 
tion shall  be  issued  thereon  in  the  same  man- 
ner as  though  the  same  was  a  judgment  ob- 
tained in  said  court."  Sec.  64.  This  does  not 
go  to  the  form  of  the  process,  and  I  think  the 
•execution  should  have  recited  the  facts  truly. 
It  should  have  stated  the  filing  of  the  certifi- 
cate of  the  surrogate's  decree,  and  the  docket, 
and  then  commanded  the  sheriff  to  levy  the 
money. 

Again;  Skidmore  was  cited  by  White,  the 
judgment  creditor,  to  account  before  the  surro- 
gate, and  show  cause  why  an  execution  should 
not  issue  against  him  for  the  amount  of  the 
judgment,  or  such  part  thereof  as  should  re 
main  in  his  hands.  This  was,  I  suppose, 
founded  upon  2  R.  S.,116,  sec.  20.  If  the  cita- 
tion had  been  followed  up  in  the  decree,  it 
seems  that  the  order  should  have  been  that 
execution  issue  on  the  judgment,  and  then  the 
process  would  of  course  have  been  in  the  name 
of  White,  though  for  the  benefit  of  Davies,  the 
assignee.  And  such  a  decree  could  not  have 
been  docketed  under  the  Act  of  1837.  But  the 
decree  was  made  in  favor  of  Davies,  and  it  did 
not  direct  an  execution  on  the  judgment.  It 
seems  to  have  been  intended  as  an  absolute 
decree  that  Skidmore  pay  a  specified  sum  of 
money  to  Davies,  and  as  such  it  was  properly 
docketed  under  the  Act  of  1837.  If  this  be  so, 
the  decree  is  a  lien  on  the  lands  of  Skidmore, 
Sess.  L.  1837,  sec%  64,  and  the  execution  should 
have  directed  the  money  to  be  levied  of  his 
property,  and  not  of  the  property  of  Shaw. 

I  think  all  of  the  objections  to  the  execution 
are  well  taken.  1.  It  was  issued  pending  an 
appeal,  which  stayed  the  proceedings;  2.  It 
5O5*]  "purported  to  be  on  a  judgment  of 
this  court,  when  it  should  have  been  founded 
on  the  decree  and  docket;  and  3.  It  should 
have  directed  the  money  to  be  levied  of  the 
property  of  Skidmore. 

The  fact  that  nothing  has  been  collected  by 
the  execution,  and  that  it  will  probably  be  re- 
turned nulla  bona  is  of  no  importance.  Further 
proceedings  against  Skidmore  may  be  based 
upon  the  issue  and  return  of  the  execution, and 
he  has,  therefore,  a  right  to  insist  on  the  irreg- 
ularities which  have  been  mentioned. 

Motion  granted. 

Cited  in-31  N.  Y..  358.  :} % .  19  Abb.  Pr.,  4 ;  5 
San-lf .,  303 ;  10  Bos.,  308. 
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Pleading—  Puis    Darrein   Continuance — Costs. 

Where,  on  issue  Joined  upon  a  plea  of  payment 
put*  tlarrtin  continuance,  the  defendant  obtained 
a  verdict :  held,  that  he  could  not  recover  costs 
which  accrued  prior  to  the  payment. 

In  this  eusi!  the  payment  waa  made  by  a  third  per- 
•on  within  a  few  months  from  the  commencement 
of  the  suit,  but  the  defendant  was  not  informed  of 
the  fact  until  four  years  afterwards,  and  then  plead- 
ed it :  hold,  nevertheless,  that  he  was  entitled  to 
costs  from  the  time  of  the  payment,  and  not  merely 
from  the  time  of  the  plea. 
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Under  special  circumstances,  however,  a  defend- 
ant who  succeeds  upon  a  plea  puis,  will  be  restrict- 
ed to  such  costs  as  have  arisen  since  the  plea.  Sem- 
ble. 

Citations— 4  Barn.  &  C.,  117;  2  Hill,  387 ;  3  Wend., 
326 ;  4  Taunt.,  196 ;  Grab.  Pr.,  536,  2d  ed. 

"DE-TAXATION  of  costs.  The  defendant 
±\i  lent  his  promissory  note  to  ene  Postley, 
which  was  discounted  by  the  plaintiffs.  This 
suit  was  commenced  on  the  note  in  January, 
1837.  On  the  first  of  April  following,  and 
after  issue  had  been  joined,  Postley,  without 
the  knowledge  of  the  defendant,  paid  the  note 
to  the  plaintiffs,  together  with  the  costs  of  the 
suit.  The  plaintiffs,  nevertheless,  went  on  with 
the  suit,  and  noticed  it  for  trial  at  several  cir- 
cuits. In  March,  1841,  the  defendant  first 
learned  that  the  note  had  been  paid,  and  he 
then  pleaded  the  payment  puis  darrein  contin- 
uance. The  plaintiffs  replied  taking  issue,  and 
on  the  trial  in  July  following,  the  defendant 
had  a  verdict.  On  perfecting  judgment,  he 
taxed  the  full  costs  of  the  defense  from  the 
commencement  of  the  suit. 

*Mr.  J.  Dikeman,  for  the  plaintiffs,  [*5O6 
moved  for  a  re  taxation  of  costs.  He  insisted 
that  all  the  charges  which  accrued  prior  to  the 
plea  puis,  should  be  stricken  out. 

Mr.  J.  S.  Carpentier,  contra. 

By  the  Court,  Bronson,  J.  By  the  ple&puts, 
etc.,  the  defendant  admitted  that  the  action 
was  well  founded  at  the  first;  and  he  ought 
not  to  have  the  costs  which  accrued  while 
the  plaintiffs  were  right  and  he  was  in  the 
wrong.  Lyttleton  v.  Cross,  4  Barn.  &  C.,  118; 
and  see  Smith  v.  Barse,  2  Hill,  387.  There  is 
a  strong  analogy  between  cases  of  this  kind 
and  those  where  the  plaintiff  goes  on  with  his 
action  and  gets  defeated  after  the  defendant 
has  paid  money  into  court.  In  the  latter,  as 
the  paying  of  the  money  into  court  is  an  ad- 
mission that  the  plaintiff  had  a  good  cause  of 
action  at  the  first,  the  defendant  is  only  en- 
titled to  the  costs  of  the  defense  subsequent  to 
the  payment.  Atkins  v.  Gallon,  3  Wend. ,  326. 
The  English  courts  have  not  been  uniform  in 
their  decisions  upon  this  question.  Jeffs  v. 
Smith,  4  Taunt.,  196,  and  cases  collected  in 
Grah.  Prac.,  536,  2d  ed.  But  with  us  the  rule 
is  settled  that  the  defendant  shall  only  have 
costs  subsequent  to  the  payment  of  the  money 
into  court. 

It  is  true  that  the  plaintiffs  have  strangely 

§one  on  with  the  action  after  receiving  the 
ebt  and  costs;  but  I  think  they  have  incurred 
no  other  penalty  than  that  of  paying  the  costs 
which  have  subsequently  accrued.  That  is  all 
the  forfeiture  which  the  law  has  attached  to 
the  prosecution  of  a  groundless  action. 

From  what  time  should  the  plaintiffs  be 
charged  with  the  costs  of  the  defense?  Should 
it  be  from  the  time  of  payment,  or  the  time  of 
pleading  puis,  which  was  nearly  four  years 
afterwards?  I  think  the  plaintiffs  should  pay 
costs  from  the  time  the  money  was  paid.  Aft- 
er that  there  was  no  longer  any  cause  of  action ; 
and  the  plaintiffs,  or  some  one  else  for  them, 
went  on  with  full  knowledge  that  they  were  in 
the  wrong.  The  defendant,  during  all  the 
four  years,  for  causes  which  are  fully  ex- 
plained *in  the  papers,  was  wholly  ig-  [*5O7 
norant  of  the  payment,  and  was,  therefore,  not 
in  fault  for  omitting  to  plead  sooner. 
14  209 
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There  may  be  cases  where  the  costs  should 
only  be  charged  from  the  time  of  the  plea,  as 
where  the  defendant,  with  the  knowledge  that 
a  new  defense  has  arisen,  chooses  for  a*  time 
to  rest  upon  the  issue  already  joined,  and  then 
pleads  the  new  matter;  or  where  the  plaintiff 
either  does  not  know  of  the  new  bar  to  the  ac 
tion,  or  has  reason  to  suppose  that  the  defend- 
ant does  not  intend  to  rely  upon  it.  Such  a 
question  may  possibly  arise  where  the  defend- 
ant, after  issue  joined,  obtains  a  discharge  as 
a  bankrupt,  or  an  insolvent  debtor.  But  here, 
the  plaintiffs  went  on  after  they  knew  the  debt 
was  paid;  and  the  defendant  pleaded  the  pay- 
ment immediately  on  being  informed  of  the 
fact.  He  is  entitled  to  costs  from  April  1, 
1837,  the  time  when  the  payment  was  made. 
The  charges  for  the  defense,  which  arose  prior 
to  that  day,  must  be  deducted  from  the  bill  as 
taxed. 

Ordered  accordingly. 


DUNHAM  9.  SIMMONS. 

Practice — Reversal  of  Judgment — Costs. 

On  reversing  a  judgment.  If  no  venire  de  nemo  be 
awarded,  the  court  of  review  renders  such  judg- 
ment as  should  have  been  given  in  the  court  below. 
Per  Bronson,  J. 

Where  a  justice's  judgment  was  reversed  in  theC. 
P.  on  certiorari,  and  this  court  afterwards  reversed 
the  judgment  of  the  C.  P.,  affirming  that  of  the  jus- 
tice :  held,  that  the  party  thus  finally  prevailing  had 
a  right  to  insert  in  nis  record  the  costs  to  which  he 
would  have  been  entitled  in  the  C.  P.,  had  the  judg- 
ment there  been  in  his  favor. 

Citations— Laws,  1840,  p.  332,  sec.  13 :  Laws,  1836,  p. 
794,  sec.  2. 

DUNHAM  sued  Simmons  before  a  justice, 
and  recovered  judgment,  which  was  re 
versed  by  the  C.  P.  on  certiorari.  This  court 
reversed  the  judgment  of  the.  C.  P.,  and  af- 
firmed that  of  the  justice.  Dunham  included 
in  the  judgment  record  in  this  court,  $20  for 
his  costs  on  the  certiorari  in  the  C.  P.,  and 
5O8*]  *Mr.  E.  A.  Doolittle,  for  Sim- 
mons, moved  to  set  aside  the  judgment  record 
so  far  as  related  to  the  $20  costs.  He  cited 
Sess.  L.,  1836,  p.  794,  sec.  2;  13  Wend.,  649, 
655;  6/d.,  529;  7  Johns.,  470;  5  East,  49;  2 
Hill,  391. 

Mr.  A.  Taber,  contra,  cited  Sess.  L.,  1840, 
p.  332,  sec.  12;  Pangburn  \.Ramsay,  11  Johns., 
141;  Close  v.  Stuart,  4  Wend.,  95. 

By  the  Court,  Bronson,  J.  On  reversing  a 
judgment,  the  court  of  review,  except  where 
a  venire  de  noro  is  awarded,  renders  such  judg- 
ment as  should  have  been  given  in  the  court 
below.  Accordingly,  in  this  case,  we  affirmed 
the  judgment  of  the  justice;  that  being  the 
judgment  which  we  thought  the  C.  P.  should 
have  rendered.  Had  the  C.  P.  given  that  judg- 
ment, the  right  of  Dunham  to  $20  costs  would 
have  followed  as  a  matter  of  course,  and  with- 
out any  special  order  of  the  court.  Sess.  L., 
1840,  p.  332,  sec.  12.  In  perfecting  a  judg- 
ment in  thfe  court  for  his  costs  in  the  C.  P., 
Dunham  has  only  followed  out  the  conse- 
quences of  affirming  the  judgment  of  the  jus- 
tice. He  has  got  nothing  more  than  what  the 
court  below  should  have  awarded  to  him.  He 
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was  not  entitled  to  any  costs  in  this  court; 
Sess.  L.,  1836,  p.  794,  sec.  2;  and  none  were 
included  in  the  judgment. 

Motion  denied. 

Cited  in-3  Denio.  97 ;  58  Barb.,  74 ;  2  Bradf .,  186. 


SHELDON  ET  AL.  v.  CAMPBELL  ET  AL. 

Practice — Motion  to  Set  aside  Judgment  by  De- 
fault. 

On  a  motion  to  set  aside  a  judgment  by  default 
for  not  pleading  in  an  action  upon  a  promissory 
note,  it  appeared  that,  intermediate  the  commence- 
ment of  the  suit  and  the  entry  of  judgment,  the  de- 
fendant wrote  to  the  plaintiff.admitting  the  debt  and 
asking  time  for  payment;  held,  that  the  motion 
ought  not  to  be  granted,  unless,  in  addition  to  an 
excuse  for  not  pleading  in  time,  the  defendant  gave 
some  explanation  of  the  letter  or  made  a  special  af- 
fidavit of  merits  disclosing  the  particular  nature  of 
his  defense. 

MR.  A.  Taber.  for  the  defendants,  moved 
to  set  aside  the  judgment  by  default  in 
this  case,  on  an  affidavit  setting  forth  an  ex- 
cuse for  *not  pleading  in  time,  and  [*50O 
also  that  the  defendants  had  a  good  and  sub- 
stantial defense  on  the  merits,  etc.  It  appeared 
on  the  part  of  the  defendants  that  the  action 
was  on  a  promissory  note,  and  that  intermedi- 
ate the  commencement  of  the  suit  and  the  en- 
try of  judgment,  the  defendants  wrote  to  the 
plaintiffs,  admitting  the  debt  and  requesting 
time  for  payment. 

Mr.  N.  Hill,  Jr.,  for  the  plaintiffs,  object- 
ed that  the  common  affidavit  of  merits  was 
not  sufficient  under  the  circumstances.  The 
defendants  should  have  given  some  explana- 
tion of  the  letter,  or  disclosed  the  particular 
nature  of  their  defense;  and, 

Bronson,  -/.,  said  he  was  of  that  opinion. 
Motion  denied. 


BENEDICT  c.  HIBBARD. 

Practice — Motion  to  Change   Venue — Affidavit. 

On  a  motion  to  change  the  venue  from  the  Coun- 
ty of  O.  to  the  County  of  C  ,  the  defendant's  affida- 
vit stated  that  the  action  was  brought  to  recover 
for  services  as  attorney  and  counsel  rendered  by  the 
plaintiff  while  he  resided  in  the  County  of  C.;  that 
the  defendant  had  twenty  witnesses  in  the  latter 
county.and  that  if  the  plaintiff  should  claim  to  have 
more  than  one  witness  [naming  him]  in  the  County 
of  O.,  the  others  could  only  be  material  for  the  pur- 
pose of  proving  the  value  of  the  services  for  which 
the  action  was  brought,  which  might  as  well  be 
proved  by  witnesses  residing  in  the  County  of  C.  In 
opposition  to  the  motion  the  plaintiff  swore  to  twen- 
ty-five witnesses  in  the  County  of  O.,  ten  of  whom 
were  attorneys  and  counselors  at  law,  but  omitted 
to  answer  the  matters  specially  set  forth  in  the  de- 
fendant's affidavit.  Held,  that  the  motion  should  be 
granted. 

MR.  J.  Edwards,  for  the  defendant,  moved 
to  change  the  venue  from  Oneida  to  Che 
nango  Co..  on  an  affidavit  that  the  defendant 
had  twenty  witnesses  in  the  latter  county.  The 
affidavit  further  stated  that  the  action  was 
brought  to  recover  attorney  and  counsel  fees 
in  several  suits  conducted  by  the  plaintiff  while 
he  lived  in  the  County  of  Cheuango,  and  that 
if  the  *plaintiff  should  claim  tohave[*51O 
more  than  one  witness  [naming  himj  in  the 
County  of  Oneida,  they  could  only  be  material 
for  the  purpose  of  proving  the  value  of  the- 
services  for  which  the  plaintiff  sought  to  re- 
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cover,  which  might  as  well  be  proved  by  wit- 
nesses residing  in  Chenango. 

Mr.  W.  McCall,  contra,  read  the  plaintiff's 
affidavit,  stating  that  he  had  twenty-five  wit- 
nesses in  Oneida,  but  saying  nothing  about  that 
part  of  the  defendant's  affidavit  which  was 
special.  It  appeared  that  ten  of  the  witnesses 
mentioned  in  the  plaintiff's  affidavit  were  at- 
torneys and  counselors  at  law. 

By  the  Court,  Bronson,  J.  As  the  plaint- 
iff has  given  no  answer  to  the  matters  specially 
alleged  in  the  moving  affidavit,  he  has  virtual- 
ly admitted  that  ten  of  his  witnesses  in  Oneida 
are  only  material  for  the  purpose  of  proving 
the  value  of  his  services  as  an  attorney  and 
counselor  at  law,  which  fact  can  as  well  be 
proved  by  witnesses  residing  in  Chenango, 
where  the  services  were  rendered.  If  those  ten 
witnesses  are  deducted, as  we  think  they  should 
be,  there  will  then  be  the  greatest  number  of 
witnesses  in  Chenango. 

Motion  granted. 

Cited  in-1  How.  Pr..  73. 


GOODRICH  v.  DOWNS. 

Practice — Slay  of  Proceedings. 

Where  an  order  was  granted  by  a  circuit  judge 
giving  twenty  days  to  make  and  serve  a  bill  of  ex- 
ceptions, with  a  stay  of  proceedings  in  the  mean- 
time, and  before  the  expiration  of  the  twenty  days 
another  order  was  -granted  by  the  judge  directing 
that  "the  time  to  make  and  serve  a  bill  of  excep- 
tions be  further  extended  thirty  days,"  but  saying 
nothing  about  a  stay  of  proceedings ;  held,  that  the 
second  order  did  not  operate  to  stay  the  proceed- 
ings beyond  the  time  mentioned  in  the  first. 

THE  plaintiff  having  been  nonsuited  at  the 
trial,  the  circuit  judge  made  an  order  as 
follows:  "Let  the  plaintiff  have  twenty  days 
to  make  and  serve  a  bill  of  exceptions,  and  in 
511*]  the  meantime  *let  all  proceedings  on 
the  part  of  the  defendant  be  stayed."  After- 
wards, and  before  the  twenty  days  had  ex- 
pired, the  judge  made  another  order  in  these 
words:  "Let  the  time  to  make  and  serve  a  bill 
of  exceptions  he  further  extended  thirty  days." 
After  the  first  order  had  expired,  and  during 
the  running  of  the  last,  the  defendant  perfect- 
ed judgment,  which 

Mr.  S.  J.  Co  wen,  for  the  plaintiff,  now 
moved  to  set  aside  for  irregularity. 

Mr.  R.  W.  Peckham,  contra. 

By  the  Court,  Bronson.  J.  The  second 
order  does  not  in  terms  extend  the  stay  of  pro- 
ceedings ;  and  I  cannot  say  that  the  circuit 
judge  intended  it  should  do  more  than  enlarge 
the  time  for  making  and  serving  a  bill  of  ex- 
ceptions. But  the  plaintiff  may  be  relieved  on 
terms. 

Ordered  accordingly. 


POTTER  9.  ELLIS. 

Taxation  of  Coats. 

Though  a  cause  was  twice  tried  before  referees, 
their  first  report  having  been  ac>t  aside  with  a  direc- 
tion that  the  coats  nblde  the  event ;  held,  that  the 

HILL  5. 


prevailing  party  was  not  entitled  to  charge  a  brief 
for  each  trial. 

An  attorney's  fee  for  each  trial,  however,  is  taxa- 
ble in  such  case.  Per  Bronson,  J". 

MR.  £.  H.  Rosekrans,  for  the  defendant, 
moved  for  a  re  taxation  of  costs.  The 
cause  had  been  twice  tried  before  referees,  the 
first  report  having  been  set  aside  by  the  court 
and  the  costs  directed  to  abide  the  event.  The 
plaintiff  taxed  a  brief  for  each  trial  or  hearing. 
Mr.  H.  R.  Wing,  contra,  said  the  attorney 
had  been  allowed  a  trial  fee  on  each  hearing 
without  objection,  and  there  was  the  same 
*reason  for  allowing  a  brief  for  each.  [*5 1 2 
The  words  of  the  statute  are  substantially  the 
same  in  both  cases.  Sess.  L.  1840,  p.  330. 

By  the  Court,  Bronson,  J.  Attending  or 
preparing  for  each  trial  is  a  service  actually 
performed  by  the  attorney,  and  two  trial  fees 
may,  therefore,  be  properly  taxed  where,  as  in 
this  case,  the  costs  of  the  first  trial  are  ordered 
to  abide  the  event  of  the  suit.  But  a  new  brief 
is  not  supposed  to  be  necessary  for  a  second 
trial  of  the  same  issue,  and  we  think  that  two 
briefs  should  not  have  been  allowed. 

Motion  granted. 


DOWS  ET  AL.  9.  DAVIS. 

Pleading — 150  Counts — Motion  to  Strike  Out  a 
Part. 

Where  a  declaration  in  trover  for  divers  bank- 
notes and  checks  contained  150  counts  and  more 
than  10,000  folios,  all  the  counts  being  alike  except 
as  to  the  time  of  the  several  conversions,  and  the 
plaintiff  swore  that  he  expected  to  prove  as  many 
distinct  acts  of  conversion  as  there  were  counts ; 
held,  that  the  court  would  not  order  any  of  the 
counts  stricken  out,  especially  as  the  suit  was  com- 
menced since  the  new  fee  bill  of  1840. 

Semble,  that  in  trover  the  plaintiff  cannot  give  in 
evidence  more  than  a  single  act  of  conversion  un- 
der any  one  count  in  the  declaration. 

Citation— Laws,  1840,  p.  328. 

MR.  R.  N.  Morrison,  for  the  defendant, 
moved  to  strike  out  a  part  of  the  counts 
contained  in  the  plaintiffs'  declaration,  on  the 
ground  that  they  were  unnecessary.  The  suit 
was  commenced  since  1840,  and  the  declara- 
tion was  in  trover  for  divers  bank-notes  and 
bank-checks.  It  contained  150  counts  and 
more  than  10,000  folios. 

Mr.  H.  H.  Martin,  contra,  read  affidavits 
showing  that  the  plaintiffs  were  commission 
merchants  in  the  City  of  N.  Y. ;  that  the  de- 
fendant had  been  their  confidential  clerk  and 
bookkeeper  for  nearly  three  years,  within 
which  period  he  had  from  time  to  time  con- 
verted to  his  own  use  divers  bank-bills  and 
bank  checks  "belonging  to  the  plaint-  [*513 
iffs,  and  concealed  the  fraud  by  his  mode  of 
keeping  the  books:  and  that  the  defendant  had 
admitted  the  conversion  of  bills  and  checks  to 
the  amount  of  nearly  $10,000.  All  the  counts 
were  alike,  except  that  the  conversions  were 
laid  on  different  days;  and  the  plaintiffs  swore 
that  they  expected  to  prove  as  many  distinct 
acts  of  conversion  as  there  were  counts  in  the 
declaration.  The  counsel  cited  Stante  v. 
Pricket,  1  Camp.,  478;  Smith  v.  Milles,  1  T.  R., 
475,479;  Atkinton  v.  Matteson,  2  Id. ,  172,  177; 
Sess.  L.  1840,  p.  828. 
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By  the  Court,  Bronspn,  J.  It  is  very  ques- 
tionable whether  the  plaintiffs  can  give  in  evi- 
dence more  than  one  distinct  act  of  conversion 
under  any  one  count  in  the  declaration.  But 
however  that  may  be,  as  the  plaintiffs  have  not 
inserted  more  counts  than  they  expect  to 
prove  separate  causes  of  action,  and  as  the  costs 
of  the  declaration  are  no  longer  charged  by  the 
folio,  Sess.  L.  1840,  p.  828,  the  defendant  has 
no  ground  for  complaint. 

Motion  denied. 


BEEKMAN,  Receiver,  etc.,  v.  PECK  ET  AL. 

Pleading  and  Practice. 

A  plea  puis  darrein  continuance,  when  pleaded  at 
the  circuit,  cannot  be  answered  there  either  by  rep- 
lication or  demurrer ;  but  must  be  returned  into 
this  court  for  that  purpose.  Per  Bronson,  J. 

But  where  the  plea  is  by  one  of  several  defend- 
ants, and  contains  matter  in  bar  going  to  his  own 
personal  discharge,  without  affecting  the  action  as 
against  the  rest,  the  plaintiff  may  confess  the  plea  at 
once,  enter  a  noUe  prosequi  in  respect  to  such  de- 
fendant, and  proceed  to  trial  against  the  others. 

In  such  case,  however,  the  plaintiff  should,  before 
going  to  trial,  reduce  the  confession  and  nolle  prose- 
(fui  to  writing,  and  serve  a  copy.  Per  Bronson,  J. 

The  plaintiff  may  likewise  confess  and  proceed  to 
trial  immediately,  where  the  plea  is  of  some  matter 
going  only  to  the  remedy,  e.  g.,  a  discharge  from  im- 
prisonment :  and  this,  whether  there  be  several  de- 
fendants or  only  one.  Per  Bronson,  J. 

THE  defendants,  Peck,  Littlejphn  and  Fitz- 
hugh,  were  sued  in  assumpsit  as  joint  debt- 
5 14:*]  ors.  *Af ter  issue  joined,  the  defendant 
Fitzhugh,  at  the  circuit,  pleaded  puts  darrein 
continuance  his  discharge  under  the  Bankrupt 
Act,  which  had  been  obtained  a  few  days 
before  ;  and  the  plea  was  duly  verified.  The 
defendants  objected  that  the  plaintiff  could  not 
proceed  to  trial  ;  and  the  plaintiff  answered 
that  he  did  not  intend  to  take  issue  upon  the 
plea,  but  confessed  the  same  to  be  true.  The 
judge  thereupon  allowed  the  plaintiff  to  pro- 
ceed with  the  trial,  and  a  verdict  was  taken 
against  the  defendants  Peck  and  Littlejohn. 
who  declined  appearing.  The  plaintiff  inserted 
the  plea  puis  in  the  record,  confessed  the  same 
to  be  true,  entered  a  noUe  prosequi  as  to  the  de- 
fendant Fitzhugb,  and  perfected  a  judgment 
on  the  verdict  against  the  two  other  defend- 
ants. A  motion  was  now  made  in  behalf  of  the 
defendants,  Peck  and  Littlejohn,  to  set  aside 
the  verdict  and  judgment  for  irregularity. 

Mr.  A.  Taber,  for  the  motion,  said  the  plea 
puis  could  only  be  answered  in  bank,  and  the 
plaintiff  was,  therefore,  irregular.  He  cited 
Pascall  v.  Horsley,  3  Carr.  &  P.,  372  ;  Thomp- 
son v.  Percival,  2  B.  &  Ad.,  968  ;  Grah.  Pr., 
298  ;  Com.  Dig.  Abatement,  I,  24  ;  Tidd,  Pr., 
901.  903. 

Mr.  D.  Cady,  contra,  cited  Judson  v.  Gib- 
bons, 5  Wend.,  224  ;  Hartness  v.  Thompson,  5 
Johns.,  160. 

By  tfie  Court,  Bronson,  J.  A  plea  puis  dar- 
rein continuance,  when  pleaded  at  the  circuit, 
cannot  be  answered  there  either  by  replication 
or  demurrer  ;  but  must  be  returned  into  this 
court  and  answered  here.  And,  according  to 
the  English  practice,  the  plaintiff  cannot  con- 
fess the  plea  at  Nisi  Prius,  and  then  go  on  with 
what  may  remain  of  his  cause.  But  this  prac- 
tice leads  to  useless  expense  and  delay,  without 
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answering  any  valuable  end  ;  and  I  think  we 
ought  not  to  follow  it.  Where  one  of  several 
defendants  puts  in  a  plea  puis  at  the  circuit, 
setting  up  some  matter  in  bar  going  only  to  his 
personal  discharge,  without  affecting  the  ac- 
tion as  against  the  other  defendants,  *I  [*5 1 5 
see  no  good  reason  why  the  plaintiff  should  not 
be  at  liberty  to  confess  the  plea  at  once,  enter 
a  nolle  prosequi  as  to  the  particular  defendant, 
and  proceed  to  trial  against  the  others.  And  so 
where  the  defendant  pleads  some  matter  which 
goes  only  to  the  remedy — as  a  discharge  from 
imprisonment— the  plaintiff  may  confess  the 
truth  of  the  plea  at  the  circuit,  and  proceed 
with  the  trial.  This  may  be  done  whether 
there  are  several  defendants  or  only  one.  Such 
a  plea,  when  confessed,  does  not  affect  the  trial 
or  verdict,  but  only  the  judgment  and  execu- 
tion. So  long  as  Nisi  Prius  records  were  in 
use,  there  was  a  difficulty  in  point  of  form  in 
allowing  a  nolle  prosequi  as  to  one  defendant  at 
the  circuit  and  then  going  on  against  the 
others  ;  for  the  judge  was  only  authorized  to 
try  the  issue  contained  in  the  record.  But  that 
difficulty  no  longer  exists. 

The  plaintiff  should  have  drawn  up  the  con- 
fession of  the  plea  and  the  nolle  prosequi  in 
writing,  and  served  a  copy  before  proceediner 
to  the  trial.  There  is  no  longer  any  such  thing 
as  pleading  oi-e  tenus  in  courts  of  record.  But 
this  objection  was  not  taken  at  the  circuit,  and 
ought  not  to  prevail  now. 

The  question  whether  the  plaintiff  could 
safely  confess  the  plea  and  allow  Fitzhugh  to 
go  without  day,  or  whether  he  should  have  re- 
plied or  demurred  to  the  plea  and  left  Fitzhugh 
to  be  acquitted  of  the  action  by  the  verdict  of 
the  jury  or  the  judgment  of  the  court,  if  enti- 
tled to  it,  has  not  been  made  ;  and  nothing  is, 
therefore,  decided  on  that  subject. 

Motion  denied. 


*BAGLEY  v.  OSTROM.       [*516 

Practice — Postponement —  Costs. 

Where  a  cause  is  postponed  at  the  circuit  on  the 
defendant's  motion,  the  judge  has  no  power  to  make 
a  direct  order  for  the  payment  of  costs,  but  can  only 
impose  their  payment  as  a  condition  of  granting  the 
application. 

If  the  cause  be  postponed  upon  payment  of  costs, 
either  for  the  day  or  for  the  entire  circuit,  and  the 
defendant  neglect  to  pay,  the  plaintiff  may  proceed 
with  the  trial.  Per  Bronson,  J. 

Where  the  costs  due  under  a  conditional  order 
granting  a  postponement  are  not  paid,  and  in  conse- 
quence of  the  order  the  cause  goes  over  the  circuit, 
this  court  will  make  the  proper  order  for  enforcing 
payment.  Per  Bronson,  J. 

A  postponement  was  ordered  at  the  circuit  on  the 
defendant's  application  from  Thursday  until  Satur- 
day, upon  payment  of  costs  of  the  day.  On  Saturday 
the  defendant  was  ready  for  trial ;  but  the  circuit 
judge  declined  trying  any  more  causes  by  reason  of 
ill-health,  and  made  an  order  that  the  defendant  pay 
the  costs  of  the  circuit.  Held,  irregular,  and  that  the 
order  would  not  be  enforced. 

Citations-1  Wend.,  83;  2  Wend.,  286. 

THE  cause  was  noticed  for  trial  at  the  cir- 
cuit, and  on  Thursday  of  the  first  week 
the  defendant  moved  to  put  off  the  trial  until 
Saturday,  on  account  of  the  absence  of  a  wit- 
ness who  had  been  duly  subprenaed.  The  mo- 
tion was  granted  by  the  judge,  on  payment  of 
the  costs  of  the  day.  On  Saturday  the  defend- 
ant was  present  and  ready  for  trial ;  but  the 
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circuit  judge  announced  that  in  consequence 
of  ill-health  he  should  try  no  more  causes  at 
that  circuit.  The  judge  thereupon,  on  motion 
of  the  plaintiff,  made  an  order  that  the  de- 
fendant pay  the  costs  of  the  circuit,  which 
were  subsequently  taxed  at  $90.82.  The  plaint- 
iff then,  upon  an  ex  parte  motion  without  no- 
tice, obtained  an  order  of  this  court  that  a  pre- 
cept issue  against  the  defendant  for  the  costs, 
on  which  the  defendant  was  arrested  and  de- 
tained in  the  custody  of  the  sheriff. 

Mr.  K.  Miller,  for  the  defendant,  moved  to 
set  aside  the  order  of  the  circuit  judge  direct- 
ing payment  of  the  costs  of  the  circuit,  and  all 
subsequent  proceedings,  for  irregularity. 

Mr.  H.  Hogeboom,  contra. 

517*]  *By  the  Court,  Bronson,  J.  When 
the  defendant  asks  for  time,  whether  for  the 
day  or  the  whole  circuit,  if  sufficient  cause  is 
shown,  the  usual  course  is  to  put  off  the  trial 
on  payment  of  costs ;  and  if  the  defendant 
neglects  to  comply  with  the  condition,  the 
plaintiff  is  allowed  to  proceed  with  the  trial. 
If  the  cause  is  put  off  for  the  circuit  on  pay- 
ment of  costs,  and  in  consequence  of  the  order 
the  cause  goes  over  and  the  costs  are  not  paid, 
this  court  will  make  the  proper  order  for  en- 
forcing payment.  Kirby  v.  Sisson,  1  Wend., 
83.  It  has  not  been  the  practice  for  the  circuit 
judge  to  make  a  direct  order  for  the  payment 
of  costs,  and  I  think  he  has  no  power  to  do  so. 
He  only  allows  costs  as  a  condition  of  granting 
the  favor  which  the  defendant  asks. 

But  there  is  a  further  objection  to  the  order 
made  by  the  judge.  If  there  were  no  question 
of  power,  we  think  the  plaintiff's  motion  for 
the  costs  of  the  circuit  should  not  have  been 
granted.  It  must  be  presumed  that  the  trial  was 
properly  postponed  until  Saturday,  and  on 
that  day  the  defendant  was  ready  to  proceed. 
The  cause  went  over  the  circuit  in  consequence 
of  the  indisposition  of  the  judge.  The  defend- 
ant was  not  in  fault,  and  should  not  have  been 
charged  with  the  costs.  Mix  v.  Brisban,  2 
Wend. ,  286.  He  had  paid  ihe  price  for  the  only 
indulgence  he  had  received,  and  the  remaining 
costs  of  the  circuit  should  have  been  left  to 
abide  the  event  of  the  suit. 

The  ex  parte  order  of  this  court  for  a  precept 
must  have  been  granted  without  fully  under- 
standing the  facts  of  the  case,  and  proves,  what 
is  confirmed  by  all  my  experience,  that  it  is 
never  safe  to  grant  a  motion  until  the  party  to 
be  affected  by  it  has  had  notice  and  an  oppor- 
tunity of  being  heard. 

As  there  was  an  order  of  this  court,  the  issu- 
ing of  the  precept  was  not  an  irregularity.  But 
the  defendant  is  entitled  to  relief,  and  the 
whole  proceeding  must  be  set  aside. 

Ordered  accordingly. 

Cited  in-2  Sandf.,  736. 


518*]  *BARSTOW  v.  RANDALL  ET  AL. 

Practice — Change  of  Venue — Notice  of  Motion — 
Amendment. 

Where  the  plaintiff  applies  for  a  change  of  venue, 
his  notice  of  motion  should  be  for  leave  to  amend 
the  declaration  in  that  respect. 

But  where  the  notice  was  of  a  motion  to  change 
the  venue  or  for  such  other  rule  or  relief,  etc.,  and 
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the  affidavit  plainly  showed  the  object  and  necessity 
of  the  application  ;  held  that,  under  the  clause  ask- 
ing for  general  relief.the  plaintiff  might  have  leave 
to  amend  his  declaration  by  changing-  the  venue. 

Citations— 1  Cow.,  135,  n.;  4  Hill,  62,  n.,  pi.  2 ;  12 
Wend.,  241,  519;  1  Barb.  Ch.  Pr.,  570. 

MR.  A.  Taber,  for  the  plaintiff,  moved  to 
change  the  venue  f rom  Tompkins  to  Cort- 
land.     The  notice  was  for  a  motion  to  change 
the  venue,  or  for  such  other  rule  or  relief  as 
the  court  should  deem  proper. 

Mr.  M.  T.  Reynolds,  contra,  cited  Swart- 
wout  v.  Payne,  16  Johns.,  149. 

By  the  Court,  Bronson,  J.  When  the  plaint- 
iff moves,  he  should  give  notice  of  a  motion  for 
leave  to  amend  his  declaration  by  changing  the 
venue  (see,  4  Hill,  62,  n.,  pi.  2,  and  the  cases 
there  cited);  but  as  the  affidavit  plainly  shows 
the  object  and  necessity  for  the  motion,  the 
proper  rule  may  be  granted  under  the  clause  in 
the  notice  asking  for  other  relief.  1  Cow.,  135. 
».  (See,  Ferguson  v.  Jones,  12  Wend.,  241,  in 
connection  with  Stearns  v.  Kenyon,post,p.  519; 
also,  1  Barb.  Ch.  Pr.,  570.)  It  is  only  giving 
the  plaintiff  the  particular  thing  which  he 
asks,  though  in  a  modified  form. 

Ordered  accordingly. 

Cited  in-45  N.  Y.,  204. 


•STEARNS  *.  KENYON.        *5 1 9 

Practice — Notice   of   Bail—  Statute— Motion    to 
Quash  Writ. 

The  notice  of  bail  in  error  required  by  2  R.  S.,  597. 
sec.  34,  must  be  given  within  ten  days  from  the  fil- 
ing of  the  writ  in  the  court  to  which  it  is  directed. 

If  the  notice  omit  to  state  the  additions  of  the 
sureties,  it  is  ground  for  quashing  the  writ. 

But  where  the  defendant  in  error  moved  to  quash 
the  writ  because  the  notice  failed  to  state  the  addi- 
tions of  the  sureties,  and  it  appeared  that  the  defect 
was  supplied  by  a  new  notice  given  after  the  ten 
days  and  after  the  motion  papers  were  served;  held, 
that  the  writ  might  be  allowed  to  stand  on  payment 
of  costs  of  the  motion. 

The  court  from  which  a  writ  of  error  issues  may 
order  it  to  be  quashed,  though  it  has  not  been  re- 
turned. Semble. 

Citations-12  Wend.,  241 ;  2  R.  S.,  597,  sec.  34. 

MR.  A.  Taber,  for  the  defendant,  moved  to 
quash  or  supersede  a  writ  of  error  to  the 
C.  P.. on  the  ground  that  the  notice  served  did 
not  state  the  teste  and  return  of  the  writ,  2  R. 
S.,  600.  sec.  58,  nor  the  additions  of  the  bail. 
Id.,  597,  sec.  34.  These  defects  were  supplied 
by  a  further  notice,  given  after  the  lapse  of 
more  than  ten  days  from  the  filing  of  the  writ 
of  error,  and  after  papers  for  this  motion  had 
been  served.  Although  the  return  day  was 
passed, the  writ  of  error  had  not  been  returned; 
and,  on  this  ground, 

Mr.  G.  Lawrence,  for  the  plaintiff  in  er- 
ror, insisted  that  the  motion  was  premature. 
He  cited  Vandermark  v.  Jackson,  1  Cai.,  251. 

By  the  Court,  Bronson.  J.  When  Vander- 
mark v.  Jackson  was  decided,  writs  of  error  to 
the  C.  P.  issued  out  of  chancery,  and  until  the 
writ  was  returned  and  filed,  this  court  did  not 
get  possession  of  the  cause.  But  now,  the  writ 
of  error  issues  from  this  court,  and  we  have 
the  same  control  over -it  as  we  have  over  our 
own  writ*  and  process  in  other  cases.  The  no- 
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tice  is,  to  quash  the  writ,  or  for  such  other 
rule  or  order  as  the  court  may  think  proper  to 
5 2O*]  grant;(a)  and  if  there  is  any  *difficulty 
in  quashing  the  writ,  it  may  be  superseded. 
Ferguson  v.  Jones,  12  Wend.,  241.  We  think, 
however,  that  either  order  may  be  made. 

Notice  of  the  names,  additions  and  residence 
of  the  sureties  in  the  error  bond  must  be  given 

(a)  As  to  the  effect  of  this  clause  in  a  notice  of 
motion,  see  Barstow  v.  Randall,  ante,  p.  518. 
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within  ten  days  after  the  filing  of  the  writ  of 
error.  2  R.  S.,  597,  sec.  34.  This  means  filing 
in  the  court  to  which  the  writ  is  directed.  The 
notice  served  within  the  ten  days  was  not  suf- 
ficient ;  but  as  the  defect  has  now  been  sup- 
plied, I  think  the  writ  should  be  allowed  to 
stand  on  payment  of  the  costs  of  the  motion. 

Ordered  accordingly. 

Cited  in— 7  Hill,  156 :  3  How.  Pr.,  80,  215. 
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Court  for  the  Correction  of  Errors 

OF  THE 
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AUGUST  AND  SEPTEMBER,  1843. 


•521*J  *ROGERS,  Surviving  Exr.,  Appellant, 
v. 

HOSACK  AND  BLUNT,  Respondents. 

Practice — Motion  to  Bring  on  Argument  of  De- 
murrer or  Bill  of  Exceptions  as  Frivoloufs. 

The  Court  for  the  Correction  of  Errors  will  not  al- 
low the  respondent  in  an  appeal  to  move  it  as  frivo- 
lous out  of  its  regular  order  upon  the  calendar. 

In  the  Supreme  Court,  the  party  moving  to  bring- 
on  the  argument  of  a  demurrer  or  bill  of  exceptions 
as  frivolous  is  not  allowed  to  argue  the  points  raised. 
If  an  argument  be  necessary,  the  points  are  as- 
sumed to  be  of  sufficient  importance  to  entitle  the 
case  to  retain  its  regular  place  upon  the  calendar. 
Per  Nelson,  Ch.  J. 

Citation— Rules  of  Sup.  Ct.,  ed.  1837,  p.  27. 

APPEAL  from  chancery.     This  cause  was 
placed  on  the  calendar  for  argument  by 
both  parties  at  the  present  (August)  Term,  and 
BOW, 

Mr.  J.  Blunt,  for  the  respondents,  moved, 
pursuant  to  notice,  for  leave  to  bring  on  the 
argument  of  the  appeal  out  of  its  order  on  the 
calendar,  on  the  ground  that  the  questions 
brought  up  from  the  court  below  were  frivo- 
lous. 

522*]  *Mr.  A.  G.  Rogers,  contra,  insisted 
that  the  cause  should  abide  the  regular  call  of 
the  calendar.  The  course  proposed  by  the  re- 
spondent's counsel  is  entirely  without  prece 
•dent;  no  such  practice  having  ever  been  adopt- 
ed here,  even  in  respect  to  writs  of  error;  and 
in  respect  to  appeals  it  would  prove  especially 
inconvenient  and  embarassing,  not  only  to  the 
parties,  but  the  court. 

Nelson,  Ch,.  J.  So  far  as  the  rights  of  these 
parties  are  concerned,  the  question  raised  by 
the  present  motion  is  of  no  great  moment,  as 
the  cause  will  be  reached  in  the  course  of  a 
few  days,  and  may  be  heard  in  its  order;  but 
an  a  question  relating  to  the  general  practice 
of  the  court,  we  ought,  perhaps,  to-  consider 
and  settle  it. 

By  the  52d  Rule  of  the  Supreme  Court,  mo- 
tions to  bring  on  the  argument  of  a  demurrer 
or  bill  of  exceptions  as  frivolous,  may  be  made 
on  the  morning  of  any  day  in  the  first  week  of 
term,  upon  giving  the  proper  notice;  Rules  of 
Sup.  Ct.,  ed.  1887,  p.  27;  and  the  present  mo- 
tion seems  to  have  been  made  in  analogy  to 
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the  practice  of  that  court.  But  there,  the  ques- 
tions involved  are  purely  questions  of  law 
which  can  be  readily  presented  in  a  way  to  en- 
able the  judges  to  determine  at  once  whether 
they  are  frivolous  in  their  character  or  not.  No 
argument  is  allowed.  If  one  is  necessary  to 
show  the  frivolousness  of  the  point  or  points 
presented,  they  are  assumed  to  be  of  sufficient 
gravity  to  entitle  the  case  to  be  heard  in  its 
regular  place  upon  the  calendar.  Not  so,  how- 
ever, in  cases  of  appeal  from  chancery  to  this 
court.  They  frequently  involve  questions  both 
of  law  and  fact.  And,  consequently,  before  the 
court  can  determine  the  preliminary  question 
whether  an  appeal  is  frivolous  or  not,  each 
member  must  make  himself  master  of  the 
whole  case — the  pleadings  and  proofs,  as  well 
as  the  legal  and  equitable  principles  applicable 
to  them.  It  is  most  obvious,  therefore,  that 
the  time  thus  spent  will  be  about  the  same  as 
would  be  required  to  hear  the  argument  in  the 
ordinary  course,  with  a  view  to  a  final  decision. 

Besides,  the  practical  benefit  to  be  derived 
by  the  introduction  *of  this  practice  [*523 
can  be  of  little  importance  to  respondents;  cer- 
tainly not  enough  to  compensate  for  the  in- 
convenience and  embarassment  it  would  oc- 
casion in  the  business  of  the  court.  All  the 
causes  upon  the  appeal  calendar  are  usually 
heard  at  one  of  our  stated  sessions;  and  the  de- 
lay, therefore,  so  far  as  the  hearing  is  con- 
cerned, scarcely  ever  extends  beyond  a  few 
days,  oral  farthest,  a  few  weeks,  depending  on 
the  date  of  the  issue. 

These  and  other  considerations  that  might 
be  adverted  to,  have  hitherto  prevented  this 
court  from  adopting  the  practice  now  pressed 
upon  us.  It  must  be  admitted  that  no  trace 
of  it  can  be  found  in  the  reports,  and  lam  con- 
fident that,  during  the  course  of  my  experience, 
covering  a  period  of  some  twelve  years,  none 
can  be  found  in  the  records  of  the  court. 

The  motion  is  without  precedent,  and  I  am 
satisfied  the  objections  to  it  upon  general  con- 
siderations are  sufficiently  weighty  to  dissuade 
us  from  making  a  precedent  in  this  case. 

All  the  members  of  the  Court  present  being 
of  the  same  opinion, 

Motion  denied. 
Cited  in-34  Barb.,  55 ;  12  Abb.  Pr.,  3SS. 
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HENRY  AND  PIERCE 

v. 
THE  BANK  OF  SALINA. 

Usury— Statute  — Construction  — "  Plaintiff" — 
Witnesses — Agreement  to  Receive  Usury. 

The  word  "  plaintiff  "  in  the  2d  and  8th  sections  of 
the  Act  to  Prevent  Usury,  passed  in  1837,  Seas.  L.  of 
1837,  pp.  480,  487,  extends  to  the  party  in  interest  as 
plaintiff,  although  he  may  not  be  the  plaintiff  on 
the  record. 

Accordingly,  where,  in  an  action  on  a  promissory 
note,  the  defendant  pleaded  the  general  issue  and 
gave  notice  of  the  defense  of  usury,  verifying  the 
notice  pursuant  to  the  2d  section  of  the  Act  of  1837 ; 
held,  that  he  might,  for  the  purpose  of  proving  the 
usury,  call  and  examine  the  plaintiff  in  interest,  not- 
withstanding the  suit  was  brought  in  the  name  of 
another. 

The  offense  created  by  the  6th  section  of  the 
above  Act  is  not  consummated  until  the  usury  is 
actually  received :  and,  consequently,  a  mere  agree- 
ment to  receive  it  will  not  render  the  party  indicta- 
ble. Per  Walworth,  Chancellor. 

The  case  of  Kempshall  v.  Burns,  4  Hill,  468,  com- 
mented on  and  explained. 

Citations— Laws,  1837,  p.  487 ;  7  Cow.,  174 ;  6  Par). 
Deb.  1st  Series,  234 ;  4  Hill,  468 ;  9  Paige,  226 ;  Deut. 
xxiii.,  19,  20;  Psa.xv.:  37  Hen.  VIII.,  ch.  9:  3  Wils., 
259 ;  3  and  11  Hen.  VII.;  5  and  6  Edw.  VI..  ch.  20 ;  21 
James  I.,  ch.  17;  12  Charles  II.;  12  Anne,  St., 2,  ch.  16; 
5  Wils.  Co.,  69 ;  Doug.,  736,  744 ;  N.  Y.  Const.,  1777, 
sec.  35 ;  Act,  Feb.  8, 1787  ;  R.  S.,  1830,  tit.  3,  ch.  4,  pt. 
2,  sec.  5;  20  Wend.,  56],  562;  1  Kent,  Com..  462,  4th 
ed.;  2  R.  S.,  288,  sees.  71, 75 ;  354,  sec.  18,  sub.  10 :  405, 
sec.  71 :  615.  sees.  44, 619 :  6  Cow.,  567,  569  ;  1  Hill,  586 ; 
1  Wend.,  20 ;  11  Wend.,  537 ;  7  Mass.,  131 ;  1  Vt.,  181, 
182 ;  4  Wend.,  252-254  ;  8  Wend.,  667,  671 ;  24  Wend., 
360 ;  3  Hill.  564. 

ON  error  from  the  Supreme  Court.  The  Bank 
of  Salina  sued  Henry  and  Pierce  in  the 
court  below  on  a  promissory  note,  and  re- 
624*J  covered  *judgment;  whereupon  the  lat- 
ter brought  error.  For  the  facts  of  the  case, 
together  with  the  opinion  of  the  court  below, 
see  1  Hill,  555,  et  xeq. 

Mr.  M.  T.  Reynolds,  for  plaintiffs  in  er- 
ror. 

Mr.  B.  D.  Noxon,  for  defendants  in  error. 

Walworth.  Chancellor.  The  question  pre- 
sented in  this  case  is,  whether  the  real  owner 
of  a  negotiable  note  which  is  usurious,  can,  by 
bringing  a  suit  thereon  in  the  name  of  a  third 
person  as  the  nominal  plaintiff,  evade  the  pro- 
visions of  the  2d  section  of  the  Act  of  May, 
1837,  to  prevent  usury.  That  section  provides 
that  whenever,  in  an  action  at  law,  the  defend- 
ant shall  plead  or  give  notice  of  the  defense  of 
usury,  and  shall  verify  the  truth  of  his  plea  or 
notice  by  affidavit,  he  may,  for  the  purpose  of 
proving  the  usury,  call  and  examine  the  plaint- 
iff as  a  witness,  in  the  same  manner  as  other 
witnesses  may  be  called  and  examined.  Laws 
of  1837,  p.  487.  The  object  of  the  Legislature 
unquestionably  was,  to  save  to  the  defendant 
the  useless  expense  of  filing  a  bill  for  discovery 
and  relief,  or  for  discovery  only,  in  the  Court  of 
Chancery,  under  the  subsequent  provisions  of 
this  statute,  upon  the  technical  ground  that  the 
plaintiff  in  the  suit  at  law  could  not  be  called 
as  a  witness  for  the  defendant  or  compelled  to 
make  a  discovery  at  law,  by  the  rules  of  the 
common  law.  And  the  Legislature  having 
adopted  the  principle  that  the  usurer  should 
be  compelled  to  discover  the  usury,  although 
the  effect  of  such  discovery  might  subject  him 
to  the  loss  of,  or  rather  prevent  him  from  re- 
covering, the  money  actually  loaned  and  the 
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legal  interest  thereon,  there  certainly  is  no  good 
reason  why  either  party  should  be  subjected 
to  the  expense  and  delay  of  a  chancery  suit 
when  an  equally  efficient  remedy  can  be  given, 
by  authorizing  the  examination  of  the  alleged 
usurer  as  a  witness,  in  the  court  of  law,  for  the 
purpose  of  obtaining  such  discovery.  I  have 
no  doubt,  therefore,  that  the  Legislature  in- 
tended to  authorize  the  real  plaintiff  in  the  ac- 
tion *at  law  to  be  examined  as  a  wit-  [*52& 
ness  for  the  defendant,  to  prove  the  usury;, 
whether  he  was  the  nominal  plaintiff  on  the 
record,  or  the  suit  was  brought  in  the  name  of 
some  other  person  for  his  benefit.  Whether  it 
was  not  a  violation  of  sound  and  correct  prin- 
ciples thus  to  tempt  the  usurer  to  commit  per- 
jury, by  compelling  him  to  answer  on  oath  to- 
the  charge  of  usury  with  a  certain  knowledge 
that  he  would  not  only  lose  the  usurious  pre- 
mium agreed  upon,  but  also  the  money  actual- 
ly loaned,  if  he  swore  to  the  truth,  is  a  ques- 
tion which  belonged  to  the  Legislature,  and 
not  to  this  court  to  decide,  if  the  law  itself  was 
not  a  violation  of  the  Constitution. 

The  Act  of  1837  makes  the  actual  taking  of 
usury  an  indictable  offense  ;  but  not  a  mere 
agreement  for  an  usurious  premium  to  be  paid 
at  a  future  time.  The  crime,  therefore,  is  not 
consummated  until  the  usury  is  actually  re- 
ceived by  the  usurer,  either  directly  or  indi- 
rectly. And  a  witness  could  not  be  indicted 
upon  a  discovery  of  the  fact  that  the  agreement 
was  usurious,  so  that  no  recovery  should  be 
had  in  the  suit  where  no  usury  had  previously 
been  received.  It  is  very  questionable,  then, 
whether,  under  this  statute,  the  real  plaintiffs 
in  the  present  case  could  have  been  excused 
from  answering  questions  to  prove  a  mere 
agreement  to  take  usury,  even  if  the  8th  sec- 
tion of  the  Act  of  1837  had  not  been  passed. 
The  Constitution  provides  that  no  person  shall 
be  compelled,  in  any  criminal  case,  to  be  a  wit- 
ness against  himself.  But  if  a  mere  agreement 
to  take  usury  was  an  indictable  offense,  or  if 
usury  had  actually  been  taken  by  the  plaintiffs,, 
the  8th  section  of  the  Act  of  May,  1837,  re- 
moves the  constitutional  difficulty,  in  compel- 
ling them  to  answer,  by  declaring  that  the  tes- 
timony given  by  any  plaintiff,  or  the  answer 
in  chancery  of  any  defendant,  under  the  pro- 
visions of  that  Act,  shall  not  be  used  against 
such  person  before  any  grand  jury,  or  on  the 
trial  of  any  indictment  against  him.  And  if 
the  provision  of  the  2d  section  of  the  Act  was 
intended  by  the  Legislature  to  apply  to  the 
real  plaintiff  in  interest  in  the  action  at  law, 
and  not  merely  to  the  nominal  plaintiff,  as  I 
think  it  was,  then  the  restriction  upon  the  use 
of  the  testimony,  under  the  provision  in  the  8th 
*section,  is  equally  extensive;  and  such  [*5'2& 
testimony  cannot  be  given  in  evidence  in  any 
criminal  proceeding  against  him. 

It  is  true,  by  the  common  law,  a  witness  was 
not  compelled  to  answer  any  question,  nor  was 
a  party  to  a  suit  in  chancery  bound  to  discover 
any  matter,  which  would  subject  him  to  any 
loss  in  the  nature  of  a  penalty  or  forfeiture. 
But  the  constitutional  provision  for  the  protec- 
tion of  the  rights  of  parties  and  witnesses  is  not 
so  broad.  It  is,  therefore,  in  the  power  of  the 
Legislature  to  change  this  humane  principle  of 
the  common  law,  so  far  as  it  can  be  done  with- 
out a  violation  of  the  Constitution.  And  as 
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they  have  thought  fit  to  change  this  rule,  so 
far  as  relates  to  the  forfeiture  of  money  loaned 
upon  usurious  contracts,  it  is  the  duty  of  the 
courts,  so  long  as  that  statute  remains  in  force, 
to  carry  its  provisions  into  effect.  The  decision 
in  the  case  of  Mauran  v.  Lamb,  7  Cow.,  174, 
was  in  accordance  with  the  principle  of  the 
common  law  that  a  witness,  whether  he  was 
the  real  party  to  the  suit  or  otherwise,  was  not 
bound  to  make  a  disclosure  which  would  for- 
feit the  money  actually  lent  and  the  interest 
thereon.  But  as  the  Legislature  has  changed 
the  rule  itself,  so  far  as  relates  to  the  discovery 
of  usury,  that  case  is  no  longer  an  authority 
for  excusing  a  party  in  interest  from  answer- 
ing a  question  as  to  the  usurious  nature  of  the 
contract  upon  which  the  action  is  brought, 
where  the  only  effect  of  such  evidence  will  be 
to  subject  him  to  the  loss  of  money  lent  upon 
such  contract.  In  other  words,  the  Legislature 
has  extended  the  principle  declared  by  Lds. 
Eldon  and  Erskine  and  eight  of  the  English 
judges,  upon  the  Ld.  Melville  Witness  Indem- 
nity Bill,  6  Parl.  Debates,  first  series,  284,  to 
this  case  of  usury,  so  far  as  mere  witnesses  are 
concerned  ;  and  have  compelled  the  plaintiff 
himself  to  be  a  witness  to  establish  the  usury, 
granting  him  an  indemnity  against  criminal 
prosecution  founded  upon  his  testimony. 

The  case  of  Kempshallv.  Burns,  4  Hill,  468, 
which  was  before  this  court  last  year,  does  not 
conflict  with  the  view  I  have  taken  of  the  stat- 
ute in  relation  to  these  cases.  There,  the  per- 
son who  was  called  as  a  witness  was  neither 
the  nominal  plaintiff  in  the  action,  nor  was  he 
527*]  the  real  *plaintiff  in  interest;  and  he 
swore  that  he  could  not  answer  the  question 
propounded  without  criminating  himself.  In 
other  words,  he  was  not  within  the  protection 
of  the  8th  section  of  the  statute,  as  the  nomi- 
nal or  real  plaintiff  ;  and  if  he  swore  to  the 
truth,  he  had  actually  received  usury,  so  that 
he  might  subject  himself  to  a  criminal  prose- 
cution in  case  he  should  make  a  disclosure  of 
the  facts  to  which  he  was  called  upon  to  testi- 
fy .(a)  But  in  that  case,  as  I  had  previously 
done  in  the  case  of  Beggs  v.  Butler,  9  Paige, 
226,  I  clearly  intimated  my  opinion  that  the 
real  plaintiff  in  the  suit  could  not  evade  the 
law  by  instituting  a  suit  in  the  name  of  another 
person,  and  that  the  provisions  of  the  Act  of 
May,  1887,  extended  to  the  real  as  well  as  to 
the  nominal  plaintiff  in  the  action  at  law  upon 
the  alleged  usurious  contract ;  but  that  the  8th 
section  of  the  Act  was  not  broad  enough  to 
protect  a  mere  stranger  to  the  suit  from  a  crim- 
inal prosecution  founded  upon  his  evidence 
therein. 

In  the  case  now  under  consideration,  I  think 
the  witness  was  compelled  to  testify,  he  being 
the  real  plaintiff,  even  if  he  had  received  a  por- 
tion of  the  usurious  premium  so  as  to  subject 
him  to  indictment  under  the  Act  of  1837.  And 
provided  he  was  not  the  real  plaintiff,  but  a 
mere  witness,  he  was  bound  to  testify  if  he  had 
made  an  usurious  contract  merely,  without 

(a)  The  ease  of  Cloyes  v.  Tbayer,  8  Hill,  5«4.  is  an- 
other of  tho  same  clam.  I  am  informed  by  the  cir- 
cuit judge  who  tried  this  cast1  that  he  decided  in  fa- 
vor of  compelling1  the  witness  to  testify  because  it 
did  not  appear  that  any  usury  had  been  actually  re- 
ceived, but  only  agreed  to  be  received.  The  bill  of 
exceptions,  however,  stated  the  case  as  I  have  re- 
ported it. 
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having  actually  received  the  usurious  premium 
so  as  to  subject  himself  to  a  prosecution  for 
the  offense. 

I  am  of  opinion  the  judgment  of  the  court 
below  should  be  reversed,  and  a  venire  de  novo 
awarded. 

Root,  Senator.  The  political  economists  of 
the  late  and  present  generation  have  introduced 
a  fashion  of  thinking  that  money  is  merchan- 
dise; that  its  possessor  should  be  allowed  to 
take  such  price  as  he  can  get  for  it;  and  that, 
therefore,  all  usury  *laws  are  wrong  [*528 
and  ought  to  be  repealed.  To  expose  the  fal- 
lacy of  this  position,  as  well  as  the  inference 
drawn  from  it,  and  to  show,  moreover,  that 
usury  is  forbidden  by  the  common  law,  and 
that  a  repeal  of  the  statute  laws,  whether  by 
legislative  or  judicial  enactment,  would  revive 
that  law,  I  shall  take  a  historical  view  of  the 
subject  which  might  otherwise  appear  extra- 
neous and  unnecessary. 

Usury,  in  its  original  and  primitive  meaning, 
is  a  premium  or  reward  for  the  use  of  money 
or  other  commodities  or  things.  By  the  Levit- 
ical  law  the  Jews  were  forbidden  to  lend  upon 
usury  to  one  of  their  own  kindred  or  nation, 
though  it  was  lawful  so  to  lend  to  a  stranger. 
"Thou  shall  not  lend  upon  usury  to  thy  broth- 
er ;  usury  of  money,  usury  of  victuals,  usury 
of  anything  that  is  lent  upon  usury  :  Unto  a 
stranger  thou  mayest  lend  upon  usury  ;  but 
unto  thy  brother  thou  shall  not  lend  upon  usu- 
ry ;  that  the  Lord  thy  God  may  bless  thee  in 
all  thou  settest  thy  hand  to  in  the  land  whither 
thou  goest  to  possess  it."  Deut.,  xxiii,  19,  20. 

To  lend  money  upon  usury  was  always  for- 
bidden by  the  Jewish  laws.  It  was  an  offense 
against  religion  as  well  as  morality.  The  royal 
minstrel  of  Israel,  when  chanting  the  virtues 
of  those  who  might  be  permitted  to  abide  in 
the  tabernacle  of  the  ever-living  God,  and  to 
dwell  in  his  holy  hill,  gave  a  high  rank  to  him 
"that  putteth  not  out  his  money  to  usury." 
Psa.,  xv. 

On  the  propogation  of  the  Christian  religion 
the  same  moral  and  religious  feeling  against 
the  usurer  accompanied  its  spread  ;  and  on  the 
establishment  of  the  Christian  Church,  usury 
was  held  criminal  by  the  canon  law.  The 
Jews  were  then  scattered  among  the  gentile 
nations,  and  they  esteemed  all  among  whom 
they  sojourned  as  strangers  to  the  house  of  Is- 
rael and,  therefore,  not  brethren  within  the 
pale  of  the  law  of  Moses.  Of  course  they  be- 
came the  exclusive  usurers  ;  but  they  were  for 
that^cause  held  in  detestation  by  all  Christen- 
dom. 

Usury  was  forbidden  by  the  common  law  of 
England.  Whether  the  prohibition  was  in- 
troduced by  the  Anglo-Saxons,  or  sprang  out 
of  the  establishment  of  the  Christian  Church 
and  the  introduction  of  the  canon  law,  are 
questions  which  the  *obscurity  of  ages  [*52J> 
will  not  allow  us  to  solve.  It  was  declared  to 
be  the  common  law  by  the  statutes  of  England 
and  by  their  higher  courts  of  law.  The  pre- 
amble to  the  Statute  37th  Hen.  VIII.,  ch.  9, 
recites  that  "Whereas,  before  this  time  divers 
and  sundry  Acts,  statutes  and  laws  have  been 
ordained,  had  and  made  within  this  realm,  for 
the  avoiding  and  punishing  of  usury,  being  a 
thing  unlawful,  and  of  other  corrupt  gains, 
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shifts  and  chevisances,  which  Acts,  statutes 
and  laws  have  been  so  obscure  and  dark  in  sen 
tences,  words  and  lenns"  etc.  ;  and  it  then  goes 
on  lo  mention  the  ambiguities,  etc.,  adding, 
"by  reason  of  which,  offenders  have  escaped 
punishment,  and  rather  been  encouraged  to  use 
the  same."  Ld.  Ch.  J.  De  Grey  said,  in  the 
case  of  Lloyd  qui  tarn,  etc. ,  v.  Williams,  3  Wils. , 
259  :  "Usury  is  money  given  for  the  use  of 
money  for  any  certain  time,  and  is  called  at 
this  day  (1771)  the  interest  thereof.  The  lend- 
ing or  letting  out  money  at  interest,  or  upon 
usury,  before  the  Statute  37th  Hen.  VIII.,  ch. 
9,  was  against  the  canon  law,  the  common 
law,  and  the  statutes  of  the  realm.  It  was  for- 
bidden by  the  laws  of  King  Alfred." 

When  agriculture  and  the  arts  began  to  im- 
prove, and  commerce  to  extend  itself,  credit 
became  convenient  if  not  necessary  to  their 
further  expansion.  Then  the  rigorous  extent 
of  the  canon  and  common  law  had  to  give 
way.  By  the  Statutes  3d  and  llth  Hen.  VII. , 
it  was  allowed  to  take  10  per  cent,  for  the  for- 
bearance on  the  sales  of  commodities,  but  not 
on  the  loan  of  money.  By  the  latter  statute  it 
was  provided:  "  He  that  lendeth  his  money 
upon  usury,  or  maketh  any  bargain  of  lands 
or  goods,  grounded  upon  usury,  shall  forfeit 
one  half  of  the  money  lent,"  etc. 

In  the  latter  part  of  the  reign  of  Henry  VIII. , 
encouraged  by  the  activity  of  that  Prince,  the 
agriculture,  the  manufactures  and  the  com- 
merce of  England  had  made  progressive  im- 
provements. They  needed,  for  their  further 
extension,  a  more  extended  and  regulated  cred 
it.  Accordingly,  the  Statute  37th  Hen.  VIII., 
ch.  9,  was  passed.  It  allowed  a  person  to  take 
10  per  cent.  "  for  the  forbearing  or  giving  day 
of  payment  of  and  for  his  money  or  other 
things."  It  allowed  usury,  it  seems,  or  an  in- 
53O*]  terest  *to  be  taken  for  the  use  of  mon- 
ey. But  soon  afterwards,  by  Statute  5th  and 
6th  Edw.  VI. ,  ch.  20,  it  was  observed  that  the 
Statute  37th  Hen.  VIII.,  allowing  the  rate  of 
interest,  had  been  construed  to  give  a  license 
and  sanction  to  all  usury  not  exceeding  10  per 
cent.,  and  this  construction  was  declared  to  be 
utterly  against  Scripture  and,  therefore,  all 
persons  were  forbid  to  lend  or  forbear,  by  any 
device,  for  any  usury,  increase,  lucre  or  gain 
whatever,  on  pain  of  forfeiture,  fine  and  im- 
prisonment. By  the  Statute  13th  Eliz.,  the 
Statute  of  37th  Hen.  VIII.,  was  restored,  with 
additions.  By  the  Statute  21st  James  I.,  ch. 
17.  the  rate  of  interest  was  reduced  to  eight, 
and  by  the  12th  Charles  II.,  to  six  per  cent. 
By  the  12th  Anne,  St.  2,  ch.  16,  the  rate  was 
reduced  to  5  per  cent.,  at  which,  in  that  coun- 
try, it  remains  to  this  day. 

The  preamble  to  the  Statute  12th  Anne,  may 
not  be  entirely  uninteresting  on  an  inquiry 
into  the  moral  fitness  of  the  Statutes  of  Usury. 
It  recites  the  great  expenses  of  the  late  war, 
and  that  they  were  chiefly  borne  by  the  landed 
interest.  It  speaks  of  "the  great  abatement 
of  the  value  of  merchandises,  wares  and  com- 
modities, both  at  home  and  in  foreign  parts; " 
and  says  that  "  for  the  redress  of  these  mis- 
chiefs, and  the  preventing  the  increase  of  the 
same,  it  is  absolutely  necessary  to  reduce  the 
high  rate  of  interest  of  six  pounds  in  the  hun- 
dred pounds  for  one  year,  to  a  nearer  propor- 
tion with  the  interest  allowed  for  money  in 
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foreign  parts."  That  statute  provides  that  no 
person  shall  "take  directly  or  indirectly,  for 
the  loan  of  any  moneys,  wares,  merchandise, 
or  other  commodities  whatsoever,  above  the 
value  of  five  pounds  for  the  forbearance  of 
one  hundred  pounds  for  a  year,  and  so  after 
that  rate,"  etc.  It  also  provides  that  "  All 
bonds,  contracts  and  assurances  whatsoever, 
made  for  payment  of  any  principal  or  money 
to  be  lent,  or  covenanted  to  be  performed  upon 
or  for  any  usury,  whereupon  or  whereby  there 
shall  be  reserved  or  taken  above  the  rate  of 
five  pounds  in  the  hundred  as  aforesaid,  shall 
be  utterly  void."  It  then  provides  that  every 
person  taking  over  5  per  cent,  by  means  of  any 
corrupt  bargain  etc.,  or  by  any  deceitful  way 
and  means,  etc.,  shall  forfeit  treble  the  value, 
etc. 

The  Statute  of  Anne,  being  enacted  in  dero- 
gation of  the  common  *law,  was  al-  f*531 
ways  limited  by  the  English  courts  to  tfie  cases 
in  which  usury  or  interest  was  allowed.  And 
it  being  for  the  benefit  of  trade  and  manufact- 
ures, as  well  as  of  agricultural  production,  that 
credit  should  be  encouraged;  and  it  appearing 
from  the  preamble  that  the  object  of  the  Leg- 
islature was  to  encourage  and  regulate  that 
credit  and  reduce  it  to  a  system,  the  law  was 
construed  according  to  its  obvious  intent.  The 
courts  have  uniformly  supported  its  spirit ;  for 
however  disguised  the  agreement  might  be,  if 
in  fact  it  was  usurious,  it  has  been  held  to  be 
void.  5  Wils.  Co..  69.  If  the  intention  of  the 
parties  to  the  contract  be  corrupt  in  the  sub- 
stance and  design,  no  pretext,  however  plaus- 
ible, no  contrivance,  however  specious,  no  col- 
oring, however  artful,  can  veil  the  transaction. 
Crimen  omnia  ex  se  nata  vitiat,  is  a  maxim  ap- 
plied to  such  cases.  The  crime  or  offense,  how- 
ever small  or  disguised,  pollutes  everything 
springing  out  of,  or  connected  with  it.  "A  lit- 
tle leaven  leaveneth  the  whole  lump."  Even  a 
little  poison  infused  into  the  mass  is  sufficient 
to  corrupt  the  whole. 

In  Ld.  Mansfield's  time  a  suit  was  brought 
by  an  innocent  indorsee  without  notice,  against 
the  acceptor  of  a  bill  of  exchange.  The  bill 
was  drawn  and  accepted  on  a  contract  growing 
out  of  the  sale  of  goods.  The  usury  was  art- 
fully concealed,  but  his  lordship  said:  "It  is 
impossible  to  wink  so  hard  as  not  to  see  that 
there  was  no  idea  between  the  parties  of  any- 
thing but  the  loan  of  money.  They  did  not  act 
as  persons  selling  goods  upon  credit  to  be  paid 
for  at  a  future  day."  On  a  subsequent  day 
Ld.  Mansfield  delivered  the  unanimous  opin- 
ion of  the  court  as  follows:  "We  have  con- 
sidered this  case  very  attentively,  and  I  own, 
with  a  great  leaning  and  wish  on  my  part,  that 
the  law  should  turn  out  to  be  in  favor  of  the 
plaintiffs.  But  the  words  of  the  Act  are  too 
strong.  This  is  one  of  those  instances  in  which 
private  must  give  way  to  public  convenience. 
It  is  less  mischievous  that  the  law  should  be 
as  it  is  with  respect  to  bills  and  notes,  than 
other  securities ;  because  they  are  generally 
payable  in  a  short  time,  so  that  the  indorsee 
has  an  early  opportunity  of  recurring  to  the 
indorser  if  he  cannot  recover  upon  the  bill." 
Doug.,  736.  744. 

*Such  were  the  laws  of  England,  in  [*532 
this  respect,  at  the  time  of  the  American  Rev- 
olution. Such  were  the  laws  of  the  Colony  of 
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N.  Y. ;  and  such  the  laws  she  ingrafted  upon 
her  Constitution  when  she  became  a  free  and 
independent  State.  By  the  Constitution  of  the 
State  of  N.  Y.  of  1777,  sec.  35,  it  is  ordained, 
"  that  such  parts  of  the  common  law  of  En- 
gland and  of  the  statute  law  of  England  and 
Great  Britain,  and  of  the  Acts  of  the  Legisla- 
ture of  the  Colony  of  New  York,  as  together 
did  form  the  law  of  said  Colony  on  the  19th 
day  of  April,  1775.  shall  be  and  continue  the 
law  of  this  State,  subject  to  such  alterations 
and  provisions  as  the  Legislature  of  this  State 
shall  from  time  to  time  make  concerning  the 
same."  By  this  provision,  and  subsequent  leg- 
islation, the  Statute  of  Anne,  unaltered  in  its 
leading  features,  and  unimpaired  by  judicial 
decision  became  the  law  of  this  State,  and  con- 
tinued so  till  May  1,  1788.  On  that  day  all  En- 
glish statutes  ceased  to  be  law  in  this  State, 
but  the  statutes  revised  by  Jones  and  Varick, 
commonly  known  as  Greenleaf's  edition,  then 
came  in  force.  This  revision  was  but  a  com- 
pilation and  re-enactment  of  the  old  statutes. 
The  Statute  of  Anne  was  therein  re-enacted, 
and  almost  in  the  same  words;  the  same  at  all 
events  in  substance.  It  was  entitled  "  An  Act 
for  Preventing  Usury,"  and  passed  February 
8,  1787.  It  provided  that  no  person  should 
"take  directly  or  indirectly,  for  loan  of  any 
moneys,  wares,  merchandise,  or  other  things 
whatsoever,  above  the  value  of  seven  pounds 
for  the  forbearance  of  one  hundred  pounds  for 
one  year,  and  so  after  that  rate,"  etc.  It  also 
provided  that  "All  bonds,  bills,  notes,  con- 
tracts and  assurances  whatsoever,  and  all  de- 
posits of  goods  or  other  things  whatsoever,  for 
payment  of  any  principal,  or  money  to  be  lent, 
-or  covenanted  or  agreed  to  be  paid  upon  or  for 
any  usury,  whereupon  or  whereby  there  shall 
be  reserved  or  taken,  or  secured,  or  agreed  to 
be  reserved  or  taken,  above  the  sum  of  seven 
pounds  in  the  hundred,  as  aforesaid,  shall  be 
utterly  void."  Instead  of  the  treble  forfeiture 
by  the  Statute  of  Anne,  this  Act  allowed  the 
person  paying  usury  to  recover  it  back  if  sued 
for  in  one  year.  If  not  bona  fide  sued  for  in 
that  time  by  such  person,  then  any  other  per- 
son, qui  tarn,  might  prosecute  for  the  same.  In 
533*]  *the  Revised  Statutes  of  1801,  and  also 
of  1813,  the  Act  of  1787  is  published  without 
revision  or  alteration. 

The  laws  regulating  interest  and  to  prevent 
usury  remained  the  same,  without  any  essen- 
tial variation,  for  more  than  a  century.  The 
meaning  of  terms  had,  it  is  true,  somewhat 
changed.  Usury  had  become  an  unlawful  and 
interest  a  lawful  premium  for  the  forbearance 
of  payment.  The  rate  of  interest, for  this  State, 
had  been  increased.  But  the  law  was  the  same 
till  the  Revised  Statutes  of  1830.  Judicial  leg- 
islation had,  indeed,  attempted  mauy  changes. 
Chancery,  in  the  exercise  of  its  equitable  juris- 
diction, bad  decreed  that  a  complainant  must 
do  equity  before  he  could  receive  equity;  that 
is,  that  he  must  make  valid,  and  to  the  extent 
of  the  Chancellor's  caprice,  what  the  law  had 
declared  to  be  void.  The  Supreme  Court,  too, 
in  defiance  of  law, and  in  imitation  of  chancery, 
allowed  the  plaintiff  to  recover  the  amount  of 
his  demand  exclusive  of  the  usury.  Recover- 
ies were  allowed  on  promissory  notes  and  bills 
of  exchange,  although  void  in  their  inception 
by  reason  of  usury,  when  tn  the  bands  of  inno- 
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cent  indorsees.  Following  the  fashion  of  the 
times  in  pronouncing  all  laws  regulating  the 
rate  of  interest  injurious  to  the  public  weal, our 
courts  seemed  to  strive,  by  the  very  contri- 
vances they  were  bound  to  detect,  to  evade  the 
operation  of  the  statute.  The  revisers,  in  their 
zeal  to  transform  every  judicial  decision,  how- 
ever crude  and  erroneous,  into  statute  law,  re- 
ported several  sections  for  enactment,  of  those 
decisions  evasive  of  the  Act  for  Preventing 
Usury.  The  Legislature  struck  out  all  but  one 
of  these  provisions.  The  latter  provision  of 
the  5th  section  of  title  3,  ch.  4,  part  2,  of  the 
Revised  Statutes, which  exempts  from  its  oper- 
ation bills  of  exchange  and  promissory  notes 
in  the  hands  of  bona  fide  holders,  without  no- 
tice of  usury,  was  retained.  I  think  a  major- 
ity was  obtained  for  its  retention,  by  stating 
that  the  British  Parliament  had  passed  a  sim- 
ilar provision  and  our  courts  had  decided  that 
such  was  the  law  ;  and  urging  the  fitness  of 
the  law  being  uniform,  in  this  respect,  in  the 
two  countries  so  nearly  connected  in  their  com- 
mercial relations.  But  the  omission  of  the  word 
"contracts"  by  the  revisers,  in  the  same  5th  sec- 
tion, I  presume  was  not  observed  by  a  majority 
of  the  *members.  If  it  had  been,  and  [*534 
its  object  and  effect  been  known  and  perceived, 
the  word  would  have  been  restored.  The  omis- 
sion was  intended — so  the  revisers  avow  in  their 
notes — to  let  the  encroachments  of  the  courts 
stand  as  the  law  of  the  land. 

These  were  the  evils  calling  for  a  remedy. 
The  courts  had  usurped  or  endeavored  to  usurp 
the  powers  of  legislation.  By  extending  ex- 
emptions from  the  operation  of  the  statute,  they 
had  nearly  rendered  it  nugatory,  and  given  a 
general  license  to  the  usurer.  The  revisers  had 
reported,  and  the  usurers  and  their  friends  in 
the  Legislature  had  stealthily  passed,  clauses 
and  provisions  of  Acts  which,  in  a  great  meas- 
ure, legalized  those  encroachments.  To  rem- 
edy this  great  evil  and  to  restore  the  law,  which 
had  been  so  cruelly  mutilated,  to  its  former 
vigor,  and  to  give  to  it  full  efficacy,  the  Legis- 
lature of  1837  passed  the  Act  en  titled  "An  Act 
to  Prevent  Usury."  This  is,  to  all  intents  and 
purposes,  a  remedial  statute.  It  was  passed  to 
apply  a  remedy  to  existing  evils,  and  "to  pre- 
vent usury:"  to  prevent  the  usury  which  had 
incautiously  been  licensed.  It  should  be  so  con- 
strued as  to  carry  out  and  apply  the  remedy 
intended.  To  give  to  the  Act  vital  energy  and  ef- 
ficacy, it  was  provided  by  the  2d  section  that  the 
defendant  might  call  upon  the  plaintiff  to  dis- 
close under  oath  the  latent  usury;  to  expose  the 
"shift  or  contrivance"  by  which  the  facts  were 
concealed.  Similar  calls  for  disclosure  had 
long  been  practiced  in  chancery, and  an  exactly 
similar  call  is  allowed  to  the  defendant  where 
the  demand  on  which  the  suit  is  brought  has 
been  bought  and  sold, or  received  for  prosecu- 
tion contrary  to  law.  The  question  now  arises, 
in  what  relation  to  the  suit  must  the  person 
stand  whom  the  defendant  may  call  upon  to 
disclose  the  facts  he  relies  upon  in  his  defense? 
The  statute  calls  him  "the  plaintiff."  Then 
who  is  the  plaintiff  intended  ?  The  party  in 
interest;  the  real  plaintiff  ;  the  one  for  whose 
benefit  the  suit  is  brought;  the  one  who  knows 
or  is  supposed  to  know  the  facts  sought  to  be 
disclosed.  Yet  Mr.  J.  Bronson,  and  with  ap- 
parent seriousness,  says:  "The  Legislature  evi- 
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dently  had  in  mind  the  parties  to  the  record, 
and  no  one  else."  I  cannot  imagine  what  evi- 
dence the  learned  judge  possessed  which  led 
535*]  him  to  this  conclusion,  but  *am  in- 
clined to  believe  it  was  of  a  kindred  character 
with  that  which  induced  him  to  call  in  question 
the  morality  of  this  statute.  If  the  members 
of  the  Legislature  intended  to  pass  a  law,  ap- 
parently for  the  cause  of  public  virtue,  and  at 
the  same  time  in  such  manner  and  form  as  that 
the  astute  offender  could  in  every  instance  evade 
its  sanction,  then  indeed  is  its  morality  very 
questionable.  The  judge  says,  moreover:  "If 
the  provision  is  not  broad  enough,  the  Act 
should  be  amended,"  He  decides  that  it  is  not 
broad  enough,  and  it  is  evident  to  him  that  the 
Legislature  purposely  left  it  so  I 

1  am  aware  that  the  lawyers  generally  under- 
stand, and  so  I  have  in  some  measure  treated  the 
subject  myself,  that  the  decisions  of  our  higher 
courts  establish  the  law  upon  the  matters  de- 
cided, and  that  such  decision  becomes  the  law 
of  the  land  to  govern  thereafter  in  all  cases  to 
which  it  applies.  That  notion  of  the  power 
and  efficacy  of  judicial  decision  most  probably 
has  its  influence  with  the  members  of  this 
court.  1  hope  it  will  not,  however,  have  such 
an  influence  as  to  induce  them  to  treat  legisla- 
tive enactment  as  secondary  and  subordinate 
to  judicial  decision,  and  under  its  control.  I 
hope  we  shall  consider  what  a  decision  really 
is,  and  treat  it  accordingly;  not  as  the  law.nor 
as  giving  the  law,  but  simply  as  evidence  of  the 
law  ;  and  not  conclusive  evidence,  but  only 
prima  facie  evidence  of  what  the  law  is.  The 
most  deliberate  and  mature  decision  of  our 
highest  court  is  but  prima  facie  evidence  of  the 
law ;  for  the  Legislature  may  declare  it  other- 
wise. 

Another  circumstance,  I  have  reason  to  fear, 
has  had  an  influence  upon  the  decisions  of 
courts  in  relation  to  the  Statutes  of  Usury.  I 
mean  public  sentiment.  It  cannot  be  denied 
that  the  writings  of  Jeremy  Bentham  and  oth- 
ers, the  essays  and  speeches  we  have  so  often 
read  and  heard,  have  made  an  impression  upon 
the  public-mind  that  all  statutes  of  usury  are 
wrong;  that  money  is  an  article  of  merchan- 
dise, and  that  a  man  should  have  a  right  to  get 
for  it  the  highest  price  he  can  obtain  in  market; 
that  he  should  have  a  right  to  bargain  for  it  as 
for  his  cattle  or  his  grain.  This  argument  is 
specious  and  popular,  but  does  not  very  aptly 
536*]  apply  to  *the  case.  In  the  first  place, 
it  is  not  the  money  for  which  we  pay  the  pre- 
mium or  price  under  the  name  of  interest.  It  is 
credit  for  which  we  pay  the  premium.  We  pay 
a  price  for  the  forbearance  of  payment.  This 
forbearance  is  the  credit  we  obtain;  the  price 
of  which  the  statute  assumes  to  regulate.  If  we 
buy  goods  upon  our  own  credit,  we  pay  a  pre- 
mium by  way  of  interest  for  that  credit.  If  we 
buy  the  goods  on  the  credit  of  another  person, 
we  pay  that  person  the  premium.  If  in  pay- 
ment for  the  same  goods  we  borrow  the  amount 
of  our  neighbor  in  bills  of  exchange,  promis- 
sory bank-notes,  or  any  other  medium  of  ex- 
change which  the  vendor  will  accept,  and 
promise  to  return  him  others  of  equal  value  at 
a  given  time,  we  purchase  the  goods  on  a  credit 
and  we  pay  our  neighbor  a  premium  for  that 
credit.  Whether  these  bills  of  exchange  be 
written  or  printed  on  a  piece  of  gold  or  silver 
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or  upon  paper,  it  matters  not.  If  they  pass 
current  as  a  medium  of  exchange,  they  are 
equally  valuable,  being  based  upon  a  regulated 
credit.  In  the  second  place,  money  is  not  an 
article  of  merchandise.  It  cannot  be  bought 
and  sold  in  market.  Money  is  the  medium  of 
exchange  and  measure  of  value.  It  is  a  cir- 
culating credit  called  currency.  Whether  its 
credit  arises  from  the  intrinsic  value  of  the 
thing  on  which  the  measure  is  stamped,  or  its 
certain  convertibility  into  that  of  intrinsic 
value  to  the  same  amount,  it  is  money.  It 
is  not  merchandise.  No  one  will  pretend  that 
paper  money  is  merchandise,  nor  that  bars  of 
silver  or  ingots  of  gold  are  money.  Hard  money 
or  specie  is  a  coin  of  the  precious  metals,  of  a 
certain  weight  and  fineness,  with  the  govern- 
ment stamp  thereon,  denoting  its  value  as  a 
medium  of  exchange,  or  currency.  Make  that 
coin  an  article  of  merchandise  ;  send  it  into 
market  and  sell  it  as  such,  and  it  ceases  to  be 
money.  But  you  cannot  make  merchandise  of 
it  until  its  intrinsic  value  shall  exceed  its  value 
as  money.  Nobody  will  give  you  in  money 
more  for  your  money  than  it  is  worth  in 
money.  If  the  intrinsic  value  of  the  coin  is 
greater  than  its  value  as  a  currency,  it  will 
cease  to  be  current,  and  be  sold  at  an  advance 
as  bullion.  The  Spanish  Carolus  dollar  is  not 
now  in  circulation  as  money,  because  it  will 
fetch  five  or  six  per  cent,  premium  for  export- 
ation. The  *eagles  and  half  eagles  of  [*537 
the  old  coinage  are  not  money.  They  do  not 
pass  as  money.  The  eagles  are  worth  $10.60 
apiece  for  the  crucible,  for  exportation  or  re- 
coinage.  They  are  merchandise,  called  bul- 
lion, and  are  bought  and  sold  as  such;  they 
are  not  money.  When  coins  of  the  precious 
metals  were  the  only  circulating  medium  of 
exchange,  and  their  worth  was  only  estimated 
by  their  intrinsic  value,  then  indeed  it  was  an 
easy  error,  if  an  error  at  all,  to  slide  into  the 
supposition  that  money  was  an  article  of  mer- 
chandise. The  distinction  between  money  and 
bullion  was  very  slight,  and  seldom  made. 
But  in  the  immense  increase  of  trade  and  com- 
merce and,  of  course,  vast  increase  of  credit,a 
paper  currency,  from  its  great  convenience,  if 
not  necessity,  has  become  the  money  of  the 
country.  Silver  and  gold  coins  scarcely  form  a 
part.  In  the  business  concerns  of  this  trading 
people,  they  are  merely  used  as  small  change 
— as  bank  tokens.  The  money,  the  circulating 
medium  of  exchange,  is  a  transferable  credit 
— inland  bills  of  exchange.founded  upon  credit. 
I  will  ask,  then,  if  credit  is  not  only  the  life 
and  soul  of  the  great  business  concerns  but  also 
supplies  the  exchanges  of  the  country, whether 
there  is  not  a  fitness,  nay,  a  necessity,  for  its 
regulation  by^  law?  If  a  reduced  and  well  regu- 
lated rate  of  interest  was  necessary  in  the  reign 
of  Queen  Anne,  to  relieve  the  distresses  of  a 
protracted  war,  surely  such  regulation  is  neces- 
sary now  when  credit  constitutes  the  money 
itself.  Frequent  and  sudden  elevation  and  de- 
pression in  the  price  of  any  commodity  of  gen- 
eral use,  often  occasions  individual  distress.and 
always  disturbs  the  course  of  business;  but  no 
human  law  can  prevent  their  recurrence.  Vi- 
brations in  the  premium  for  an  extension  of 
credit,  at  the  present  day,  are  far  more  injuri- 
ous. They  can, in  a  great  measure.be  prevented 
by  law,  if  that  law  be  properly  enforced.  Let 
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it  Ihen  be  enforced  according  to  the  intention 
of  the  Legislature,  and  let  the  decision  of  the 
Supreme  Court  be  reversed. 

Putnam,  Senator.  The  2d  section  of  the 
Act  of  May,  1837,  to  prevent  usury,  is  as  fol- 
lows :  "Whenever,  in  an  action  at  law,  the  de- 
fendant shall  plead  or  give  notice  of  the  de- 
538*]  fense  of  *usury,  and  shall  verify  the 
truth  of  his  plea  or  notice  by  affldavit,he  may, 
for  the  purpose  of  proving  the  usury,  call  and 
examine  the  plaintiff  as  a  witness,  in  the  same 
manner  as  other  witnesses  are  called  and  ex- 
amined." Sess.  L.  1837,  p.  487.  It  is  contended 
that  the  term  "  plaintiff"  used  in  this  section 
embraces  not  only  the  party  appearing  to  be 
such  by  the  record,  but  also  any  party  inter- 
ested as  plaintiff,  whether  his  name  be  men- 
tioned in  the  record  or  not.  I  am  unable  to 
concur  in  this  view.  On  the  contrary,  it  is  to 
my  mind  most  manifest  that  the  person  in- 
tended by  the  Legislature  is  he  whom  the  rec- 
ord designates  as  plaintiff,  and  he  alone. 

The  current  of  authority  at  the  present  day, 
it  has  been  well  remarked,  is  in  favor  of  read- 
ing statutes  according  to  the  natural  and  most 
obvious  import  of  the  language,  without  re- 
sorting to  subtle  and  forced  constructions  for 
the  purpose  of  either  limiting  or  extending 
their  operation.  Per  Bronson,  J.,  in  Watter  v. 
Harris,  20  Wend.,  561,  562.  It  is  also  laid 
down  by  Chancellor  Kent,  in  his  Commentaries, 
that  "  The  words  of  a  statute,  if  of  common 
use,  are  to  be  taken  in  their  natural  and  ordi- 
nary signification:"  1  Kent,  Com.,  462,  4th  ed. ; 
and  this  I  understand  to  be  an  elementary  rule. 
By  availing  ourselves  of  the  doctrine  thus  ad- 
vanced, in  construing  the  statute  under  con- 
sideration, it  seems  to  me  we  shall  be  led  di- 
rectly to  the  conclusion  at  which  the  learned 
judge  arrived  who  delivered  the  opinion  of  the 
court  below.  The  term  "  plaintiff"  is  one  in 
common  use  ;  and  in  legal  acceptation  as  well 
as  in  popular  language,  it  signifies  the  party  in 
whose  favor  the  plaint  or  suit  purports  on  the 
record  to  have  been  instituted.  When  the  suit 
is  in  his  name  for  the  benefit  of  some  other 
person,  the  term  "  plaintiff"  as  applied  to  the 
latter,  without  any  addition,  would  be  an  in- 
complete designation  ;  for  he  is  known  only 
as  the  plaintiff  in  interest  or  real  plaintiff, 
while  the  former,  by  way  of  distinction,  is 
called  the  plaintiff  on  the  record  or  nominal 
plaintiff.  These  additions  are  especially  com- 
mon not  only,  but  necessary,  where  both  re- 
lations are  intended  to  be  expressed,  as  it  is  said 
they  were  in  the  section  above  referred  to. 
That  section,  in  any  view  which  can  be  taken 
of  it,  involves  an  important  innovation  upon  a 
539*]  well  established  *rule  of  the  common 
law;  and  it  was  probably  drawn  up  and  adopted 
with  a  caution  and  deliberation  commensurate 
with  its  importance.  Had  the  Legislature  in- 
tended it  should  be  construed  as  the  parties 
bringing  this  writ  of  error  contend,  they  would 
have  used  clear  and  explicit  language;  and  in 
stead  of  authorizing  the  defendant  to  call  and 
examine  the  plaintiff,  and  stopping  there,  they 
would  have  said  he  may  call  and  examine  ei- 
ther the  plaintiff  on  the  record  or  the  plaintiff 
n  interest.  It  seems  to  me,  therefore,  that  the 
absence  of  any  such  qualifying  phraseology  is 
conclusive  that  the  Legislature  had  in  view  no 
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other  person  than  the  one  usually  known  as 
plaintiff,  viz. :  the  plaintiff  on  the  record. 

The  above  view  may  be  further  illustrated  by 
reference  to  the  course  of  legislation  in  kindred 
cases.  By  2  R.  S.,  288,  sec.  71,  attorneys,  etc., 
are  prohibited  from  buying  choses  in  action  or 
becoming  interested  in  buying  them,  with  the 
intent  and  for  the  purpose  of  bringing  any  suit 
thereon.  The  75th  section  provides  that  "The 
defendant  in  any  suit  to  be  brought  in  any  ac- 
tion of  debt,  covenant  or  assumpsit,  may  give 
notice  with  his  plea,  in  addition  to  any  other 
matter  of  defense,  that  on  the  trial  of  the  cause 
he  will  insist  and  prove  that  the  demand  on 
which  such  action  is  founded,  has  been  bought 
and  sold,  or  received  for  prosecution  contrary 
to  law,"  etc.  It  is  then  provided  by  the  76th 
section,  as  follows  :  "  On  the  trial  of  the  cause 
in  which  such  notice  shall  have  been  given,  if 
the  defendant  shall  require  it,  the  plaintiff,  and 
his  attorney  and  counsel,  and  any  other  per- 
son who  may  be  interested  in  the  recovery  in 
such  cause  shall  be  examined  on  oath  touching 
the  matters  set  forth  in  such  notice."  Here 
the  Legislature  have  themselves  construed  the 
meaning  of  the  term  "plaintiff,"  virtually  tell- 
ing us  that  it  includes  only  the  plaintiff  on  the 
record,  and  not  "  any  other  person  who  may 
be  interested  in  the  recovery  in  the  cause." 
These  latter  words,  if  the  rule  of  interpretation 
now  insisted  upon  be  correct,  are  utterly  des- 
titute of  all  force,  and  amount  to  nothing  more 
than  a  "  vain  repetition  " — mere  idle  surplus- 
age. And  yet,  in  framing  the  81st  section  of 
the  same  statute,  the  Legislature  again  evince 
their  sense  of  the  limited  meaning  of  the  word 
*"plaintiff"  by  continuing  the  likeam-  [*54O 
pie  phraseology.  That  section  is  thus:  "If  any 
such  plaintiff  so  required  to  be  examined,  or  if 
any  other  person  being  interested  in  the  recov- 
ery, shall  refuse  to  answer  on  oath,  etc.,  the 
plaintiff  in  such  action  shall  be  nonsuited." 

The  statute  in  relation  to  set-offs  may  also  be 
referred  to  as  containing  a  legislative  recogni- 
tion of  the  limited  meaning  of  the  word  '  'plaint- 
iff." The  18th  section  of  that  statute  (2  R.  S., 
354)  commences  thus:  "In  the  following  cases, 
and  under  the  following  circumstances,  a  de- 
fendant may  set  off  demands  which  he  has 
against  the  plaintiff."  By  the  10th  subdivision 
of  that  section  it  is  provided  as  follows  :  "  If 
the  plaintiff  be  a  trustee  for  any  other,  or  if  the 
suit  be  brought  in  the  name  of  a  plaintiff  who 
has  no  real  interest  in  the  contract  upon  which 
the  suit  is  founded,  so  much  of  a  demand  ex- 
isting against  those  whom  the  plaintiff  repre- 
sents,or  for  whose  benefit  the  action  is  brought, 
may  be  set  off,  as  will  satisfy  the  plaintiff's 
debt,  if  the  same  might  have  been  set  off  in  an 
action  brought  by  those  beneficially  inter- 
ested." Here  the  Legislature  obviously  used 
the  term  "plaintiff"  according  to  its  ordinary 
and  popular  import,  viz. :  as  indicating  the 
plaintiff  on  the  record,  and  no  one  else. 

Again;  that  the  word  "plaintiff"  when  used 
by  the  Legislature,  is  to  be  understood  as  re- 
ferring solely  to  the  ostensible  party,  unless 
qualified  by  some  added  phraseology,  is  mani- 
fest from  the  Statute  Relating  to  Costs.  By 
the  16th  section  of  that  statute  the  defendant 
is  entitled  to  judgment  against  the  plaintiff  for 
costs,  if  the  plaintiff  fails  in  the  action  ;  2  R. 
S.,  615;  and  by  the  44th  section  it  is  provided 
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as  follows:  "Where  any  action  shall  be  brought 
in  the  name  of  another,  by  an  assignee  of  any 
right  of  action,  or  by  any  person  beneficially 
interested  in  the  recovery  in  such  action,  such 
assignee  or  person  shall  be  liable  for  costs  in 
the  same  cases  and  to  the  same  extent  in  which 
a  plaintiff  would  be  liable."  Id.,  619. 

These  statutes  plainly  show  that  when  the 
Legislature  intend  to  refer  to  the  party  bene- 
ficially interested  as  plaintiff,  in  addition  to  or 
in  contradistinction  from  the  plaintiff  on  the 
541*]  record,  *they  do  so  by  express  and  un- 
ambiguous phraseology,  leaving  no  room  for 
cavil  or  doubt;  and  I  have  looked  in  vain  for 
a  single  instance  where  this  practice  has  been 
departed  from.  So  that,  whether  the  term 
"  plaintiff"  in  the  Act  of  1837  be  construed 
according  to  its  natural  and  ordinary  import, 
or  according  to  legislative  usage,  in  either  case 
it  points  only  to  the  plaintiff  on  the  record  ; 
and  by  thus  expounding  it  we  shall  conform 
to  the  settled  rules  of  interpretation,  while  at 
the  same  time  we  shall  avoid  the  error  of  over- 
stepping the  boundary  of  judicial  duty  and  in- 
vading the  province  of  the  Legislature. 

Besides,  the  Act  in  question  is  highly  penal 
in  its  character.  It  imposes  upon  the  party 
taking  usury  a  forfeiture  of  the  entire  debt  not 
only,  but  the  6th  section  declares  him  guilty 
of  a  misdemeanor  and  liable  to  a  fine  not  to 
exceed  $1,000,  or  six  months  imprisonment,  or 
both.  The  rule  laid  down  by  Savage,  Ch.  J., 
in  Myers  v.  Foster,  6  Cow.,  567,  569,  viz. :  that 
penal  statutes  are  not  to  be  extended  by  equi- 
ta"ble  construction,  applies  to  this  case  with 
peculiar  force. 

It  was  insisted  on  the  argument  that  if  Chap- 
man was  not  to  be  regarded  as  the  plaintiff  in 
the  cause,  then  he  stood  in  the  situation  of  any 
third  person,  and  might  be  compelled  to  testi- 
fy. To  this,  however,  there  are  two  answers, 
one  of  which  is  that  he  was  a  party  in  interest, 
and  might  lawfully  refuse  to  testify  on  that 
ground.  In  Cook  v.  Spaulding,  1  Hill,  586,  the 
very  point  arose,  and  Mr.  J.  Bronson,  who  de- 
livered the  opinion  of  the  court,  said  :  "This 
question  was  decided  in  Mauran  v.  Lamb,  7 
Cow.,  174.  It  was  there  held  that  the  real 
plaintiff,  though  not  a  party  to  the  record, 
could  not  be  required,  without  his  consent,  to 
give  evidence  for  the  defendant.  In  People  v. 
Irving,  1  Wend.,  20,  it  was  again  held  that  a 
party  in  interest  cannot  be  compelled  to  testi- 
fy without  his  consent.  The  same  doctrine 
was  also  recognized  in  Jackson  v.  Myers,  11 
Wend.,  537.  The  cases  of  Appleton  v.  Boyd, 
7  Mass.,  131,  and  White  v.  Everest,  1  Vt.,  181, 
182,  are  to  the  same  effect."  It  was  also  de- 
cided in  Cook  v.  Spaulding,  supra,  that  the  pro- 
vision in  2  R.  S.,  405,  sec.  71.  did  not  change 
the  rule  on  this  subject.  But  again  ;  a  still 
542*]  further  difficulty  in  compelling  *Chap- 
man  to  testify,  arises  out  of  the  6th  section  of 
the  Act  of  1837,  which,  as  has  been  before  re- 
marked, makes  the  taking  of  any  greater  in- 
terest than  7  per  cent,  a  misdemeanor.  The 
rule  of  law  is  well  settled  that  a  witness  is  not 
bound  to  answer  any  question  that  may  have 
a  tendency  to  accuse  himself  of  a  crime  or  mis- 
demeanor. See,  2  R.  S.,  405,  sec.  71.  I  know 
it  is  said  that  the  witness  can  swear  with  im- 
punity, unless  he  has  received  unlawful  inter- 
est. But  it  has  been  decided,  and  I  think 
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rightly,  that  a  witness  is  not  bound  to  swear  to 
any  thing  which  would  form  a  link  in  the 
chain  of  proof  necessary  to  convict  him.  See, 
People  v.  Mather,  4  Wend.,  252-254;  Mitchell 
v.  Hinman,  8  Id.,  667,  671;  Burns  v.  Kemp- 
shall,  24  Id.,  360  ;  S.  C.  on  error,  4  Hill,  468  ; 
Cloyes  v.  Thayer,  3  Id.,  564. 

I  am  of  opinion  that  the  decision  of  the  court 
below  was  correct,  and  shall,  therefore,  vote- 
to  affirm  it. 

Rhoades.  Senator.  My  first  impressions, 
on  the  hearing  of  the  argument  in  this  cause, 
were  in  favor  of  giving  that  construction  to 
the  law  of  1837  which  was  contended  for  by 
the  plaintiffs  in  error;  but  upon  more  mature 
reflection,  and  a  careful  examination  of  the 
subject,  I  am  constrained  to  come  to  a  differ- 
ent conclusion. 

The  most  common  and  obvious  sense  in 
which  the  terms  "  plaintiff  "  and  "defendant" 
are  used,  both  in  speaking  and  writing,  is  in 
their  application  to  the  person  in  whose  name 
a  suit  at  law  is  brought,  or  the  person  against 
whom  a  suit  is  brought.  All  lexicographers, 
agree  in  this  and,  so  far  as  I  am  able  to  discov- 
er, seem  not  to  have  contemplated  the  use  of 
these  terms  in  any  other  sense.  The  word 
"  plaint"  is  defined  by  Webster  to  be  a  memo- 
rial tendered  to  a  court,  in  which  the  person 
sets  forth  his  cause  of  action.  "Plaintiff,"" 
which  is  a  derivative  from  the  word  "  plaint," 
he  defines  to  be  "  The  person  who  commences 
a  suit  before  a  tribunal  for  the  recovery  of  a 
claim ;  opposed  to  defendant."  The  terms 
"plaintiff"  and  "defendant"  appear  to  be  cor- 
relative, the  existence  of  the  one  depending 
upon  that  of  the  other  ;  and  there  are  no  pro- 
ceedings known  to  the  *law  in  which  [*543 
they  are  not  used  in  their  strict  technical  sense, 
unless  in  cases  specially  provided  for  by  stat- 
ute or  ascertained  by  the  well  settled  judgment 
of  courts  of  law. 

But  it  is  said  that  courts  are  bound  to  look 
not  at  the  strict  technical  definition  of  words 
as  used  in  our  statutes,  but  to  the  object  and 
intention  of  the  law-makers.  This  is  unques- 
tionably true  where  the  intention  of  the  Leg- 
islature is  apparent,  and  where,  owing  to  the 
imperfection  of  language,  there  has  been  some 
difficulty  in  expressing  that  intent,  or  where 
the  words  used  are  of  ambiguous  or  doubtful 
interpretation.  There  is  no  doubt  in  my  mind 
that  it  was  the  intention  of  the  Legislature  in 
framing  the  Act  of  1837  in  relation  to  usury, 
to  cover  all  cases  of  usury  which  might  occur 
in  the  ordinary  transactions  of  the  business  of 
this  State.  The  design  of  the  Act  was  far- 
reaching;  but  if  it  does  not  extend  to  every 
case,  it  will  not  be  the  first  time  that  the  Leg- 
islature have  intended  to  provide  by  law 
against  an  evil,  and  for  the  want  of  forecast  to 
discover  how  the  law  might  be  evaded,  or  tLe 
neglect  to  use  plain  and  definite  language,  have 
failed  to  accomplish  the  whole  object.  I  have 
no  doubt,  had  the  suggestion  been  made  to  the 
Legislature  of  1837  that  a  case  like  the  one  be- 
fore the  court  might  arise,  the  2d  section  of  the 
Act,  which  provides  that  the  defendant  may 
call  and  examine  the  plaintiff  as  a  witness, 
would  have  been  so  changed  as  to  include  the 
party  in  interest  not  only,  but  any  other  per- 
son who  directly  or  indirectly  had  taken  the 
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usury,  although  not  then  a  party  in  interest, 
and  that  the  Legislature  would  have  extended 
to  them  also  the  provisions  of  the  8th  section 
of  the  Act.  This,  in  my  opinion,  they  have 
omitted  to  do;  and  although  this  court  may  be 
authorized  to  effectuate  legislative  intentions 
in  some  cases,  they  cannot  provide  by  their 
judgment  for  palpable  legislative  omissions.  It 
would  be  hardly  safe  to  carry  the  doctrine  of 
judicial  interpretation  so  far  as  to  cover  a  case 
like  the  present  ;  one  which  might  so  easily 
have  been  provided  for  by  apt  and  proper 
words. 

It  has  been  said  that,  by  the  construction 
which  is  given  to  this  Act  by  the  Supreme 
Court,  the  law  may  be  so  easily  evaded  as  to 
render  its  provisions  nugatory.  This,  perhaps, 
544*]  may  be  in  *some  sense  true,  as  in  the 
case  before  the  court.  But  suppose  the  witness 
Chapman,  just  before  he  was  called  to  the 
stand,  had  sold  his  entire  interest  in  this  note 
to  the  Bank  of  Salina.  He  could  not  then  have 
been  obliged  to  testify  to  the  usury,  even  if  the 
court  below  had  sustained  the  ground  taken 
by  the  plaintiffs  in  error.  For  in  that  case  he 
would  have  been  neither  the  plaintiff  on  rec- 
ord, nor  the  plaintiff  in  interest ;  and  the  pro- 
visions of  the  8th  section  would  not  have 
shielded  him  from  a  criminal  prosecution 
founded  on  his  testimony.  A  reversal  of  the 
decision  of  the  Supreme  Court,  therefore,  will 
not  cure  the  defects  in  this  law,  or  prevent  its 
being  evaded;  but  the  remedy  is  to  be  sought 
in  further  legislation. 

Most  of  the  members  of  this  court,  in  anoth- 
er branch  of  their  official  duties,  have  much  to 
do  with  the  business  of  legislation,  and  hence 
arises  a  natural  tendency,  on  their  part,  while 
sitting  as  the  expounders  of  the  law,  to  clothe 
it  with  a  power  which  they  think  it  ought  to 
possess,  exceeding  that  with  which  it  is  in  re- 
ality furnished.  It  is  one  of  the  imperfections 
of  all  human  tribunals,  while  sitting  in  judg- 
ment upon  statute  law,  to  give  it  that  con- 
struction which  best  accords  with  the  views 
entertained  of  its  propriety  or  impropriety.  In 
doubtful  cases  it  is  unquestionably  better  as  a 
general  rule  that  we  give  too  limited,  rather 
than  too  enlarged  a  construction  to  legal  enact- 
ments. The  former  may  be  easily  corrected 
by  subsequent  legislation;  while  the  latter  in- 
volves a  departure  from  our  appropriate  sphere 
of  duty,  and  tends  to  bring  the  judicial  and 
legislative  departments  of  the  government  into 
collision. 

The  morality  as  well  as  the  policy  of  the  Act 
in  question  has  been  doubted  from  high  au- 
thority. It  enables  one  party  to  absolve  him- 
self from  a  solemn  contract,  which,  at  the  time 
it  was  entered  into,  was  perhaps  for  the  mut- 
ual advantage  and  benefit  of  both,  and  made 
in  good  faith.  On  the  trial  of  a  suit  upon  the 
contract,  the  law  holds  out  strong  inducements 
for  the  plaintiff  to  commit  perjury  ;  and  al- 
though the  defendant  who  alleges  the  usury, 
may  absolve  himself  from  bis  engagement  and 
come  out  of  the  contest  victorious,  justified  in 
the  eye  of  the  law,  yet  he  may  find  himself 
with  a  depreciated  character  for  integrity  and 
JS45*]  *with  an  impaired  disposition  to  fulfill 
the  moral  obligation  of  his  subsequent  engage- 
ments. 

That  feature  in  the  Constitution  of  the  U.  S. 
HILL  5. 


which  prohibits  a  State  from  making  any  law 
impairing  the  obligation  of  contracts,  has  been 
found  by  experience  to  be  one  of  its  most 
wise  and  salutary  provisions  ;  and  although  a 
State  may  cautiously  abstain  from  passing^ any 
law  by  which  the  legal  effect  of  a  contract  may 
be  impaired,  yet  it  may  pursue  a  course  of  leg- 
islation which  shall  so  essentially  weaken  and 
enfeeble  the  perception  of  moral  obligation 
among  its  citizens,  in  regard  to  their  agreements 
as  to  produce  most  serious  and  alarming  con- 
sequences to  the  public  welfare. 

I  have  no  sympathy  with  the  person  who  vi- 
olates the  spirit  or  letter  of  the  statute  by  tak- 
ing a  prohibited  interest  for  money;  nor  would 
I  protect  him  from  the  consequences  of  his  il- 
legal acts.  But  from  such  considerations  as 
have  presented  themselves  to  my  mind,  and  as 
the  law  in  question  is  highly  penal  in  its  char- 
acter, I  am  of  opinion  that  it  should  not  be  ex- 
tended by  construction,  and  that  the  Supreme 
Court  decided  correctly. 

Dickinson,  President.  In  this  case  it  is 
conceded  that  Chapman,  the  individual  called 
as  a  witness,  was  the  owner  of  the  note  in 
question,  and  that  the  Bank  of  Salina  never 
had  any  interest  in  it.  The  question  is,  there- 
fore, directly  presented,  whether  the  holder  of 
usurious  paper  can  evade  the  operation  of  the 
statute  by  substituting  for  his  own  name,  in 
the  prosecution  of  his  suit,  the  name  of  one 
having  no  knowledge  of  the  facts,  nor  interest 
in  the  controversy. 

The  Statute  of  1837,  authorizing  the  exami- 
nation of  the  plaintiff  in  actions  upon  contracts 
alleged  to  be  usurious,  is  remedial  in  its  nature. 
It  was  evidently  designed  to  furnish  a  direct 
and  simple  mode  of  examination,  in  lieu  of  the 
cumbrous  and  involved  process  by  bill  of  dis- 
covery; and  if  its  language  will  justify  the  con- 
clusion, it  should  receive  such  a  construction 
as  will  favor  rather  than  defeat  the  intention 
of  the  Legislature,  and  discountenance  device 
and  evasion. 

This  statute  authorizes  the  examination  of 
the  plaintiff,  not  *because  he  is  named  [*546 
upon  the  record,  but  "for  the  purpose  of  prov- 
ing the  usury;"  evidently  contemplating  the 
examination  of  the  party  who  agrees  to  receive 
usurious  compensation  for  the  use  of  his  mon- 
ey, and  endeavors  to  enforce  the  agreement  in 
a  court  of  law.  It  had  in  view  the  examina- 
tion of  the  party  in  interest — the  party  actual- 
ly prosecuting  or  complaining — not  a  mere 
stranger  whose  name  should  be  placed  upon 
the  record  for  the  purpose  of  defeating  its  op- 
erations. 

The  same  statute  which  compels  the  party 
to  testify,  provides  that  his  evidence  shall  not 
be  used  against  him  in  a  criminal  prosecution; 
and  hence,  if  he  is  a  party  for  the  purpose  of 
examination,  he  is  for  the  purpose  of  protec- 
tion. And  when  the  question  shall  arise  wheth- 
er he  is  the  real  party  for  either  purpose,  it  must 
be  settled  like  every  other  question  of  fact  in  a 
court  of  justice,  by  evidence. 

The  propriety  and  utility  of  usury  laws  are, 
perhaps,  matters  of  legislative  rather  than  of 
judicial  cognizance.  And  although  our  Code 
may  be  defective,  harsh  and  imperfect — its  op- 
erations in  some  cases  unequal  and  unjust,  and 
in  others  utterly  ineffectual;  yet  I  apprehend  it 
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•will  be  tound  impracticable  to  dispense  with 
prohibitory  enactments  in  some  form.so  long  as 
restraining  laws  have  existence,  and  corpora- 
tions are  authorized  to  swell  or  depress  the  cir- 
culating medium  as  shall  suit  their  interest  or 
convenience,  regardless  of  the  productions  of 
industry  or  the  state  of  exchanges. 

It  has  been  insisted  that  usury  laws  are  un- 
just and  odious  and  should  meet  with  disfavor 
at  the  hands  of  courts  of  justice,  for  the  rea- 
son that  the  price  of  money,  if  left  to  the  laws 
of  trade,  would  regulate  itself  like  the  price  of 
wheat  and  other  commodities.  This  objection 
so  often  urged  might  be  answered  by  saying, 
were  it  proper  to  discuss  the  question  judicial- 
ly, that  if  the  Legislature  should  prohibit  all 
from  engaging  in  the  business  of  producing 
wheat,  except  such  corporations  and  individu- 
als as  it  might  authorize  to  raise  a  limited  num- 
ber of  bushels,  there  would  then  be  some  an- 
alogy between  the  cases;  but  at  present  there 
is  none. 

The  statutes  upon  this  subject  should  be 
547*]  read  and  construed  *as  other  statutes 
are;  and  holding  as  I  do,  in  reference  to  the 
presentcase,  that  Chapman  was  "the  plaintiff" 
whom  the  Act  of  1837  gives  the  defendant  a 
right  to  "call  and  examine,"  I  am  of  opinion 
the  judgment  of  the  court  below  was  errone- 
ous and  should,  therefore,  be  reversed. 

Bockeeand  Franklin,  Senators,  delivered 
written  opinions,  the  former  in  favor  of  re- 
versing, and  the  latter  in  favor  of  affirming 
the  judgment  of  the  court  below. 

On  the  question  being  put — "Shall  this  iudg- 
ment  be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — THE  PRESIDENT,  THE  CHAN- 
CELLOR and  Senators  Bockee,  Deyo,  Ely,  Hop 
kins,  Platt,  Porter,  Boot,  Scovil,  Sherwood,  Var- 
ney  and  Works — 13. 

For  affirmance — Senators  Dixon,  Franklin, 
Lott,  Mitchell,  Putnam,  Rhoades,  Varian  and 
Wright— 8. 

Judgment  reversed. 

The  above  case  and  the  next  succeeding  one 
of  Stevens  et  al.  v.  White  were  disposed  of  at 
the  same  time;  and  immediately  after  they 
were  decided,  the  Chancellor  proposed  the  fol- 
lowing resolution: 

Resolved,  That  the  word  "plaintiff"  in  the  3d 
and  8th  sections  of  the  Act  entitled  "An  Act 
to  Prevent  Usury,"  passed  May  15,  1837,  ex- 
tends to  the  party  in  interest  as  plaintiff,  al- 
though he  may  not  be  the  plaintiff  on  the  rec- 
ord. 

On  the  question  being  put — "Shall  this  reso- 
lution be  adopted?" — the  members  of  the  Court 
voted  as  follows: 

Affirmative — THE  PRESIDENT,  THE  CHAN- 
CELLOR and  Senators  Bockee,  Deyo,  Ely,  Hop- 
kins, Mitchell,  Platt,  Porter,  Rhoades,  Root,  Sco- 
vil, Sherwood,  Varney  and  Works — 15. 

Negative — Senators  Dixon,  Franklin,  Lott, 
Varian  and  Wright — 5. 

ReversiDK-1  Hill,  555. 

Cited  in— 5  Hill,  549 ;  10  Paige,  581 ;  2  Denio,  158 ;  4 
Sandf .  Ch.,  299 ;  1  N.  Y.,  280 ;  24  N.  Y.,  85 ;  1  Barb., 
230 ;  11  Barb.,  110 ;  21  How.  Pr..  56 ;  24  How.  Pr..  375 ; 
12  Abb.  Pr.,  152 ;  6  Abb.  N.  8.,  149. 
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Usury— Statute—  Construction  —  "Plaintiff" — 
Pleading —  Witnesses. 

The  word  "plaintiff"  in  the  2d  and  8th  sections  of 
the  Act  to  prevent  Usury,  passed  in  1837,  Sess.  L. 
1837,  pp.  486, 487,  extends  to  the  party  in  interest  as 
plaintiff,  although  he  may  not  be  the  plaintiff  on 
the  record. 

In  an  action  against  the  makers  and  indorser  of  a 
note  payable  to  the  latter,  the  former  pleaded  the 
general  issue  and  gave  notice  of  the  defense  of  usu- 
ry, verifying  the  notice  pursuant  to  the  Act  of  1837. 
No  plea  having  been  interposed  by  the  indorser,  the 
action  was  severed  and  judgment  entered  against 
him  by  default.  On  the  trial  of  the  issue  as  to  the 
makers,  they  called  the  indorser  and  offered  to 
prove  by  him  "that  he  was  the  plaintiff  in  interest, 
that  the  consideration  of  the  note  was  usurious, 
and  that  he  took  the  usury :"  but  the  judge  decided 
that  he  was  not  bound  to  testify.  Held,  erroneous. 

Citations— 5  Hill,  523 ;  Laws,  1837,  p.  487,  sec.  2 ;  11 
Johns.,  53;  7  Cow.,  176 ;  3  Johns.  Cas.,  254. 

ON  error  from  the  Supreme  Court.  This  case 
was  decided  at  the  same  time  with  that  of 
Henry  v.  Bk. ,  ante,  p.  523.  The  action  was 
commenced  in  the  court  below  by  Hamilton 
White,  now  defendant  in  error,  against  Sam- 
uel 8.  Stevens,  Hugh  M.  Walch,  Caleb  Gas- 
per, Benjamin  T.  btevens  and  Hiram  Clift, 
upon  a  promissory  note.  The  note  was  made 
July  26,  1839,  payable  six  months  after  date  to 
Clift  or  bearer,  and  was  indorsed  by  him  to 
White.  The  other  defendants  in  the  court  be- 
low were  the  makers  of  the  note.  They  pleaded 
the  general  issue  and  gave  notice  of  the  de- 
fense of  usury,  verifying  the  truth  thereof  by 
affidavit  pursuant  to  the  2d  section  of  the  Act 
of  1837.  Sess.  L.  1837.  p.  487,  sec.  2.  Clift, 
the  indorser,  not  interposing  any  defense,  the 
action  was  severed  and  judgment  taken  against 
him  by  default.  The  cause  was  brought  to 
trial  upon  the  issue  joined  at  the  Onondaga 
Circuit,  in  September,  1840,  before  Moseley, 
C.  Judge.  On  the  trial,  Clift  was  called  as  a 
witness  by  the  makers,  who  offered  to  prove 
by  him  that  he  "was  the  plaintiff  in  interest  in 
the  suit,  and  that  the  consideration  of  the  note 
was  usurious,  etc.,  and  that  witness  was  the 
person  who  took  the  usury."  Clift  declining 
to  testify,  the  circuit  judge  decided  that  he 
was  privileged;  whereupon  the  makers  except- 
ed,  and  a  verdict  was  rendered  in  favor  of 
White.  A  motion  for  a  *new  trial  was  [*549 
afterwards  made  to  the  Supreme  Court,  which 
was  denied,  and  White  recovered  judgment. 
The  makers  brought  error  to  this  court. 

Mr.  J.  G.  Forbes,  for  plaintiff  in  error. 

Mr.  G.  Lawrence,  for  defendant  in  error. 

Walworth,  Chancellor,  said  the  case  of 
Henry  v.  Bk. ,  ante,  p.  523.  which  had  just  been 
decided,  disposed  of  this  case.  Both  were 
alike  in  principle,  and  his  opinion  in  the  one 
expressed  his  views  fully  in  regard  to  the  other. 

Hopkins,  Senator.  The  right  of  one  per- 
son to  sue  for  his  own  benefit  in  the  name  of 
another,  has  long  been  recognized.  11  Johns., 
53;  7  Cow.,  176:  3  Johns.  Cas.,  254.  And  at 
the  time  of  the  passage  of  the  Act  of  1837,  un- 
der which  the  present  question  arises,  the 
terms  "plaintiff  in  interest"  and  "plaintiff  on 
the  record"  were  in  common  use.  The  Act  of 
1837  makes  use  of  the  term  "plaintiff"  without 
any  qualification ;  and  I  see  no  reason  why  the 
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actual  plaintiff  or  the  plaintiff  in  interest 
who  uses  the  name  of  another  in  place  of  his 
own,  that  is,  who  adopts  for  himself  another 
name  (for  it  amounts  to  nothing  less),  should 
not  be  deemed  to  be  "the  plaintiff"  within  the 
meaning  of  the  Act.  If  it  was  intended  to  re- 
strict its  meaning  to  the  plaintiff  on  the  record, 
why  was  not  that  expression,  then  in  common 
use  and  well  understood,  made  use  of  ?  If  the 
Legislature  did  not  intend  to  include  the  act- 
ual plaintiff  in  interest,  then  they  might  as 
well  have  passed  no  law  on  the  subject.  But  it 
Is  urged  that,  if  a  plaintiff  in  interest  may  be 
compelled  to  testify,  he  may  subject  himself 
to  the  penalty  provided  by  the  6th  section  of 
the  Act.  If,  however,  we  adjudge  that  he  may 
be  compelled  to  testify  under  the  3d  section, 
then  must  he  necessarily  be  protected  under 
the  8th  section,  which  declares  that  the  testimo- 
ny of  '  'any  plaintiff"  shall  not  be  used  against 
him  upon  any  indictment,  etc. 
55O*]  *It  is  said  that  the  statute  may  in 
<iuce  the  crime  of  perjury;  that  it  is  objection- 
able on  account  of  its  immoral  tendency,  and 
should,  therefore,  be  strictly  construed.  I  do 
not  see  how  a  rigid  construction  which  shall 
prevent  calling  a  plaintiff  in  interest  as  a  wit 
ness  can  avail  anything,  since  no  such  rigid 
construction  can  prevent  a  defendant  filing  his 
bill  in  chancery,  making  the  real  plaintiff  a 
party, and  requiring  him  to  answer  under  oath; 
in  which  case,  under  the  existing  laws,  there 
would  be  the  same  inducement  to  perjury  as 
If  he  were  called  to  testify  in  an  action  at  law. 
•Give  the  act  a  construction  which  would  pre- 
vent the  defendant  calling  the  plaintiff  in  in- 
terest to  testify  in  a  suit  at  law,  and  the  de- 
fendant is  driven  to  a  court  of  equity,  the  ne- 
cessity as  well  as  expense  of  which  it  was 
one  object  no  doubt  of  the  Act  of  1837  to  a  void. 
At  all  events,  the  plain  intention  of  the  Leg- 
islature should  be  carried  out,  which  cannot 
be  done  if  the  plaintiff  in  interest,  not  being 
the  plaintiff  on  record,  cannot  be  called  as  a 
witness.  If  the  policy  of  the  law  is  question- 
able, it  is  not  the  province  of  this  court  to 
amend  it.  The  judgment  below  should  be  re- 
versed. 

Rhoades,  Senator,  said  he  should  vote  for 
reversing  the  judgment  of  the  court  below  on 
the  sole  ground  that,  since  the  decision  just 
made  in  Henry  v.  Bk. ,  the  question  as  to  Cliffs 
obligation  to  testify  under  the2d  section  of  the 
Act  of  1837,  must  be  deemed  settled. 

Wright.  Senator,  observed  that  the  ques- 
tion in  this  case  was  not  whether  usury  laws 
were  right  or  wrong,  nor  whether  the  taking 
of  usury  could  be  justified  on  principles  of 
sound  morality;  although  one  member  of  the 
court  [Senator  Root],  in  the  elaborate  opinion 
just  delivered  by  him  in  Henry  v.  Bk. ,  had  dis 
cussed  both  those  questions  with  much  ability. 
The  taking  of  more  than  7  per  cent,  for  the  use 
•of  money  has  for  many  years  been  unlawful  in 
this  State,  and  the  Act  of  1837  rendered  the 
practice  criminal.  The  simple  question  before 
us,  therefore,  is,  whether  CHft,  one  of  the  par- 
55 1*]  ties  *against  whom  this  suit  WHS  orig- 
inally commenced,  can  properly  be  called  the 
plaintiff,  within  the  2d  and  8th  sections  of  that 
Act.  The  2d  section  provides  that  "When- 
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ever,  in  an  action  at  law,  the  defendant  shall 
plead  or  give  notice  of  the  defense  of  usury, 
etc.,  he  may,  for  the  purpose  of  proving  the 
usury,  call  and  examine  the  plaintiff  as  a  wit- 
ness," etc.  The  Act  then  makes  various  provis- 
ions regulating  proceedings  in  chancery  upon 
bills  filed  for  discovery  and  relief  in  respect  to 
usurious  contracts,  and  the  8th  section  declares 
that  "Every  plaintiff  examined  as  a  witness 
pursuant  to  the  provisions  of  this  Act,  or  any 
defendant  under  the  provisions  of  this  Act, 
who  shall  swear  falsely  shall  suffer  the  pains 
and  penalties  of  willful  and  corrupt  perjury; 
but  the  testimony  given  by  any  plaintiff  or  the 
answer  of  any  defendant,  etc.,  shall  not  be 
used  against  such  person  before  any  grand 
jury  or  on  the  trial  of  any  indictment  against 
such  person." 

It  is  at  least  fair  to  assume,  out  of  respect  to 
those  who  enacted  this  law,  that  they  well 
knew  how  the  terms  "plaintiff"  and  "defend- 
ant" were  understood  in  the  general  language 
of  the  country,  and  that  they  meant  so  to  use 
them  as  to  render  the  law  intelligible  to  those 
whose  conduct  was  designed  to  be  regulated 
by  it.  In  the  Legislature  of  1837,  moreover, 
there  were  many  able  lawyers  who  must  have 
been  aware  that  these  terms,  in  their  primary 
and  natural  import,  pointed  only  to  the  plaint- 
iff and  defendant  upon  the  record,  and  that 
such  would  probably  be  the  construction  of 
them  if  not  otherwise  explained.  The  bill 
which  resulted  in  the  law  in  question  called 
forth  considerable  discussion ;  and  yet  during 
the  whole  progress  of  that  discussion,  so  far 
as  I  can  ascertain,  not  the  slightest  allusion 
was  made  to  any  secondary  or  artificial  mean- 
ing which  might  possibly  be  assigned  to 
these  terms,  nor  to  any  one  as  liable  to  be 
examined  under  the  2a  section  of  the  law 
save  the  ostensible  plaintiff.  Lexicographers 
define  the  word  "plaintiff"  to  mean  "the  com- 
plainant;" "he  who  sues  or  prosecutes;"  "the 
prosecutor."  When  used  in  legal  proceedings 
it  refers  the  mind  at  once  to  the  party  in  whose 
name  a  plaint  or  suit  is  instituted,  and  to  no 
one  else.  I  doubt  if  there  be  a  lawyer  in  this 
body  *or  elsewhere,  who  would  advise  [*552 
a  client  prosecuting  a  suit  in  his  own  name, 
though  for  another's  benefit,  that  he  was  not 
the  plaintiff  in  that  suit.  At  all  events  I  am 
quite  sure  that  neither  lawyer  nor  layman  can 
be  found,  who,  without  expecting  to  render 
himself  chargeable  with  a  forced  and  unnat- 
ural use  of  language,  would  say  of  a  man 
standing  in  the  relation  which  Clift  does  here, 
the  suit  having  been  originally  commenced 
against  him,  that  he  was  the  plaintiff;  and  yet 
a  reversal  of  the  judgment  of  the  Supreme 
Court  will  virtually  declare  that  the  same  per- 
son may  be  both  defendant  and  plaintiff  in  the 
same  cause.  It  is  true,  there  was  a  severance 
as  to  Clift,  and  the  suit  afterwards  proceeded 
against  the  makers  of  the  note  alone.  But  that 
can  make  no  difference;  for  if  Clift  was  ever 
"the  plaintiff"  in  the  cause  within  the  2d  sec 
tion  of  the  Act  of  1837,  he  was  so  when  the 
suit  was  commenced. 

It  is  no  part  of  our  business,  while  acting  in 
a  judicial  capacity,  to  attempt  to  remedy  de- 
fects in  legislation.  We  are  to  declare  the  law; 
not  make  it.  Nor  have  we  any  right,  in  my 
opinion,  to  speculate  at  large  as  to  the  intent 
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of  the  Legislature;  but  our  inquiry  should  be 
confined  to  the  intent  fairly  expressed  by  the 
language  they  have  used.  If  the  Law  of  1887 
omits  to  provide  for  all  the  cases  which  in  our 
judgment  should  have  been  provided  for,  it 
belongs  to  another  department  of  the  govern- 
ment to  remedy  the  defect. 

I  think  the  judgment  of  the  Supreme  Court 
is  right,  and  shall,  therefore,  vote  to  affirm  it. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed  ?"  the  members  of  the  Court 
voted  as  follows: 
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For  reversal— THE  PRESIDENT,  the  CHAN- 
CELLOR, and  Senators  Bockee,  Deyo,  Ely,  Hop- 
kins, Porter,  Rhoades,  Root,  Scovtt,  Sherwood 
and  Varney — 12. 

For  affirmance — Senators  Dixon,  Pranldin, 
Mitchell,  Putnam,  Varian  and  Wright — 6. 

Judgment  reversed.(a) 

Cited  ln-7  Hill,  407;  10  Paigre,  581;  11  Barb.,  110; 
6  Abb.  N.  S.,  149. 

(o)  See  the  resolution  at  the  conclusion  of  Henry 
v.  The  Bank  of  Salina,  ante,  p.  547. 

HILL  5, 


DECISIONS   OF  CASES 


ARGUED   AT   THE 


SPECIAL    TERMS. 


553*]  *MORELL  ET  AL.  v.  GOULD. 

Postponement  of  Trial — Costs. 

Where  the  defendant  obtains  an  order  putting1  off 
the  trial  for  the  circuit  on  payment  of  costs,  fees 
paid  by  the  plaintiff  for  exemplifications  of  records 
and  official  certificates  to  be  used  as  evidence,  are 
not  taxable  as  a  part  of  the  costs  due  under  the  or- 
der. 

Citations— Laws,  1818,  p.  278,  sec.  4 ;  4  Cow.,  539. 

pOSTS.  The  trial  of  this  cause  having  been 
\J  put  over  the  circuit  on  the  defendant's  ap- 
plication, upon  payment  of  costs,  the  plaintiff  s' 
attorney  inserted  in  his  bill  the  fees  paid  by 
him  for  exemplifications  of  records,  certificates 
of  the  register,  Secretary  of  State,  etc.,  pro- 
cured for  the  purpose  of  being  used  as  evidence 
on  the  trial.  The  charges  were  disallowed  by 
the  taxing  officer,  and  the  plaintiffs  now  moved 
for  a  re-taxation. 

Mr.  N.  Hill,  Jr.,  for  the  motion,  cited  Jack- 
ton  v.  Boot,  18  Johns.,  336;  Winchellv.  Latham,! 
Cow.,  367;  VanRensselaerv.  Hamilton,!  Id. ,  539. 

Mr.  R.  J.  Hilton,  contra,  cited  Sank  of  St. 
Albans  v.  Knickerbocker,  7  Wend.,  533  ;  Jack- 
ton  v.  Mather,  2  Cow.,  584,  585. 

By  the  Court,  Nelson,  Ch.  J.  We  are  of 
opinion  that  the  charges  for  exemplifications 
and  certificates  were  properly  disallowed  by 
554*]  *the  taxing  officer.  They  formed  no 
part  of  the  costs  incurred  with  reference  to 
the  particular  circuit  at  which  the  cause  was 
postponed,  like  subpoenaing  witnesses,  etc. 
A  Jwri  Priu*  record  was  formerly  taxable  in  a 
case  of  this  kind  ;  but,  till  the  Act  of  1818, 
Bess.  L.  Ibl8,  p.  278,  sec.  4,  it  was  necessary 
to  make  out  one  for  each  circuit  at  which  the 
cause  was  set  down  for  trial.  It  seems,-  how- 
ever, that  the  practice  of  taxing  the  Nisi  Prius 
record  on  putting  off  a  cause,  continued  after 
the  Act  referred  to.  Van  JRensselaer  v.  Hamilton, 
4  Cow.,  539.  This  probably  arose  from  the  cir- 
cumstance that  the  attention  of  the  court  was 
not  directed  to  the  Act;  and  must  be  regarded 
as  an  exception  inadvertently  made  to  the  gen- 
eral rule  of  taxation  in  like  cases. 

Motion  granted.(a) 

(a)  In  general,  the  coats  taxable  against  a  defend- 
ant under  an  order  obtained  by  him  putting  a  causo 
over  the  circuit  on  payment  of  co8ts,are  such  as  the 
plaintiff  will  have  to  incur  again  on  going  down  to 
trial  at  a  subsequent  circuit,  and  may,  therefore, 
perhaps,  properly  be  termed  bis  extra  costs.  See, 
Cowen  &  H.  Notet  to  Phil.  Ev.,  54.  55. 


BROWN 

THE  SYRACUSE  AND  UTICA  R.  R.  COM 
PANY. 

An  action  of  ejectment  cannot  be  commenced 
against  a  corporation  by  declaration,  but  only  by 
summons. 

HILL  5. 


TP  JECTMENT.  The  defendants  were  a  Cor- 
-Lj  poration,  and  the  action  was  commenced 
by  summons  served  on  their  president. 

Mr.  H.  H.  Martin,  for  the  defendants, 
moved  to  set  aside  the  summons,  on  the  ground 
that  the  action  should  have  been  commenced 
by  declaration.  He  cited  2  R.  S.,  304,  sec.  5. 

Mr.  N.  Hill,  Jr.,  contra,  said  the  statute 
relied  upon  by  the  defendants'  counsel  applied 
only  to  actions  of  ejectment  against  natural 
persons.  By  a  subsequent  provision  it  is  de- 
clared that  *"the  first  process  for  the  [*555 
commencement  of  a  suit  against  a  corporation 
shall  be  a  summons."  2  R.  S.,  458,  sec.  4. 
There  is  no  necessary  repugnance  between  the 
two  provisions,  and  they  should  be  construed 
so  that  both  may  operate. 

The  Chief  Justice  said   the  action  was 
properly  commenced. 
Motion  denied. 
Cited  in— 8  Barb.,  219. 


Ex  parte  CHESTER. 

On  applying  for  leave  to  prosecute  the  official 
bond  of  a  sheriff  under  2  R.  S.,  476,  sec.  1,  it  is  not 
necessary  to  show  a  previous  recovery  against  the 
sheriff  for  the  default  or  misconduct  complained  of. 

MR.  N.  Hill,  Jr.,  in  behalf  of  Chester, moved 
for  leave  to  prosecute  the  official  bond  of 
the  sheriff  of  Oswego  Co.  He  read  an  affida- 
vit stating  that  a  fi.  fa.  in  favor  of  Chester  had 
been  delivered  to  the  sheriff  and  returned  nulla 
bona,  notwithstanding  the  defendant  owned  a 
large  amount  of  real  and  personal  property 
which  might  have  been  levied  on,  etc. 

Nelson,  Ch.  J.  Does  the  affidavit  show  that 
a  recovery  has  been  had  against*  the  sheriff? 

Mr.  Hill.  It  does  not ;  nor  does  the  statute 
now  in  force  require  that  it  should.  2  R.  S., 
476,  sec.  1.  Under  the  Act  of  1818,  1  R.  L.. 
421.  sec.,  6,  a  previous  recovery  was  held  to  be 
necessary  ;  People  v.  Spraker,  18  Johns.,  390  ; 
but  the  law  was  changed  in  this  respect  as 
early  as  1827,  Sess.  L.  1827,  p.  219,  sec.  5,  and 
the  Revised  Statutes  have  in  effect,  if  not  in 
express  terms,  adopted  the  alteration.  See,  8 
R.  S.,  758,  note  to  sec.  1. 

Nelson,  Ch.  J.     Take  a  rule  for  leave  to 
prosecute. 
Rule  accordingly. 
Cited  in-4  N.  Y..  180,  182, 191 ;  17  Wis.,  217. 


*VAN  ALSTYNE  ET  AL. 

RICHMOND. 

The  provisions  of  the  statute  concerning  fees  for 
attornoysand  counsel  on  the  argument  of  non-enu. 
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merated  motions  have  no  application  to  motions  at 
the  circuit. 
Citation— Laws,  1840,  pp.  327,  330. 

COSTS.  This  was  an  action  of  replevin  in 
which  a  verdict  was  rendered  for  the  plaint- 
iffs, and  on  the  taxation  of  costs  the  commis- 
sioner allowed  them  the  following  items,  viz. : 
"Counsel  at  last  circuit  opposing  motion  for 
putting  off  cause,  $5.00 ;  and  attorney's  fee 
and  brief  on  that  motion,  $6.00."  The  defend- 
ant having  objected  to  these  items  before  the 
commissioner,  now  moved  for  a  re-taxation. 

Mr.  J.  D.  Willard,  for  defendant. 

Mr.  H.  W.  Strong,  for  plaintiff. 

By  the  Court,  Cowen,  J.  The  provisions  of 
the  statute  concerning  fees  for  attorney  and 
counsel  on  the  argument  of  special  motions, 
Sess.  L.  1840,  pp.  327.  830,  have  no  applica- 
tion to  motions  at  the  circuit.  They  are  con- 
fined to  non  enumerated  motions.  These  words 
comprehend  such  motions  only  as  are  made  at 
bar,  out  of  the  order  of  the  calendar.  The 
commissioner  erred  in  allowing  the  items  men- 
tioned ;  and  the  motion  to  re- tax  is,  therefore, 
granted. 

Ordered  accordingly. 


BARSTOW 

v. 
RANDALL.  M'CORMICK  ET  AL. 

Practice — Amendment. 

Though  one  party  obtain  leave  by  special  motion 
to  amend  his  pleading  in  matter  of  substance  after 
issue  joined  thereon,  the  opposite  party  is  not  al- 
lowed to  answer  the  amended  pleading  de  novo  un- 
less the  right  be  expressly  reserved  in  the  rule. 

Otherwise,  where  the  amendment  is  of  course  pur- 
suant to  the  23d  Rule. 

Citations— 2  R.  S..  343,  sees.  1,  2,  2d  ed.,  Tidd,  469, 
474,  707,  Am.  ed.  1840 :  3  B.  &  Aid.,  137 :  2  Salk.,  517 ;  2 
Chit.,  332:  2  W.  Bl.,  785;  8  T.  R.,  87 ;  1  Hall.,  165:  2 
Johns.  Cas.,  219 ;  9  Wend.,  430 ;  12  Wend.,  228. 

T)LEADING  de  vow  after  amendment  of  dec- 
L  laration.  The  action  was  on  a  promissory 
557*]  *note  made  by  Randall  &  Co.,  indorsed 
by  M'Cormick,  one  of  the  firm.  Plea,  the  gen- 
eral issue.  Afterwards,  the  plaintiff,  on  mo- 
tion, obtained1  a  rule  for  leave  to  change  the 
venue  by  amending  his  declaration.  He  served 
a  copy  of  the  rule,  together  with  an  amended 
declaration,  and  noticed  the  cause  for  trial  and 
inquest.  Within  fourteen  days  from  the  time 
the  amended  declaration  was  served,  the  de- 
fendants pleaded  de  novo.  Among  other  pleas 
thus  interposed  was  one  setting  up  a  recovery 
on  the  note  by  the  Towanda  Bank  against 
M'Cormick.  The  plaintiff  disregarded  the  new 
pleas,  took  an  inquest  on  the  issue  previously 
joinea,  and  entered  up  judgment. 

Mr.  M.  T.  Reynolds,  for  the  defendants, 
now  moved  to  set  aside  the  inquest,  etc.  He 
read  an  affidavit  showing  the  necessity  of  their 
being  allowed  to  plead  the  recovery  by  the 
Towanda  Bank,  and  giving  a  reason  why  it 
was  not  pleaded  in  the  first  instance. 

Mr.  A.  Taber,  contra. 

By  the  Court,  Cowen,  J.  The  single  ques- 
tion is,  whether  the  defendants  had  a  right  to 
plead  de  novo  after  the  amendment.  By  2  R.  S., 
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348,  sec.  1,  2d  ed.,  the  court  may  allow  an 
amendment;  and  if  the  amendment  be  to  any 
pleading  in  matter  of  substance,  the  adverse 
party  shall  be  allowed  to  answer.  Id.,  sec.  2. 
Where  the  amendment  is  of  course,  the  right 
to  answer  follows  by  the  express  provisions  of 
the  25th  Rule.  Where  the  amendment  is  on 
special  motion,  and  the  rule  gives  no  direction 
as  to  pleading  de  novo,  our  rules  make  no  ex- 
press provision  on  the  subject,  nor  has  any 
case  been  cited  in  this  court  declaring  what 
the  defendant's  rights  are.  The  English  prac- 
tice both  in  the  K.  B.  and  C.  B.,  seems  to  al- 
low of  a  plea  de  novo  in  all  cases,  at  the  elec- 
tion of  the  defendant;  the  amended  declaration 
being  considered  equivalent  to  a  new  one,  and 
all  subsequent  pleadings  as  in  effect  stricken 
out.  Tidd,  469,474,707,  *Am.  ed.,  [*558 
1840;  Huckmle  v.  Kendal,  3  B.  &  Aid.,  187. 
In  the  case  cited,  the  plaintiff,  as  in  the  case 
at  bar,  amended  after  the  general  issue  plead- 
ed, served  the  amended  declaration,  and,  after 
the  time  for  pleading  had  expired,  was  allowed 
to  enter  a  default  without  demanding  a  plea. 
In  Anon.,  2  Salk.,  517.  Holt,  Ch.  J.,  said: 
"  Anciently  they  did  not  plead  de  novo  after  an 
amendment.  The  practice  of  pleading  denovo 
is  but  of  late  introduced;  but  with  great  rea- 
son." See,  also,  Barry  v.  Rodney,  2  Chit., 332; 
Blunt  v.  Morris,  2  W.  BL,  785;  Barton  v. 
Moore,  8  T.  R..  87. 

In  Penny  v.  Van  Kleef,  1  Hall,  165,  the  dec- 
laration being  amended  in  substance,  the  court 
gave  express  leave  for  the  defendant  to  with- 
draw his  former  plea  and  plead  de  novo.  Sim- 
ilar leave  in  a  like  case  was  granted  by  this 
court  in  Bogart  v.  M' Donald,  2  Johns.  Cas., 
219;  and  such,  I  apprehend,  has  been  the 
usual  practice.  It  is  the  course  which  seems 
to  have  been  contemplated  by  the  statute  al- 
ready cited.  This  gives  the  general  power  to 
amend,  and  requires  leave  to  answer  in  those 
cases  only  where  the  amendment  is  substan- 
tial. Special  leave  seems  to  have  been  given 
in  Farrington  v.  Smydam,  9  Wend.,  430,  on 
allowing  the  plaintiff  to  change  the  venue  aft- 
er plea;  though  I  admit  the  case  may,  in  one 
view,  be  regarded  as  implying  a  right  to  plead 
at  all  events.  The  case  of  Saltu*  v.  Bayard,  12 
Wend.,  228,  was  similar,  except  that  the 
amendment  was  substantial.  I  rather  think 
both  cases  are  to  be  set  down  as  giving  special 
directions. 

On  the  whole,  the  better  practice  probably 
is,  if  it  be  not  already  established,  to  consider 
amendments  of  pleadings  on  motion  as  imply- 
ing no  leave  to  answer,  or  other  terms  beyond 
those  which  are  brought  to  the  notice  of  the 
court  and  expressed  in  the  rule.  The  plaintiff 
was,  therefore,  regular. 

The  practice  seems,  however,  to  have  been 
unsettled  in  this  court;  and  the  defendants 
have  followed  that  of  the  English  courts. 
Moreover,  new  pleadable  matter  seems  to  have 
arisen,  at  least  knowledge  of  such  matter.since 
the  first  plea  was  interposed.  Perhaps  it 
might  have  come  in  under  the  old  plea;  but 
this  depends  on  the  time  when  it  arose;  and 
the  matter  is  *clearly  pleadable  in  it-  [*559 
self.  As  the  case  stands  now,  the  matter  has 
not  been  and  cannot  be  tried  in  any  way.  The 
defendants  had  much  reason  to  believe  the 
rules  of  practice  were  with  them,  and  must  be 
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regarded,  therefore,  as  having  gone  on  in  good 
faith. 

On  the  whole,  let  the  verdict  and  subsequent 
proceedings  be  set  aside,  with  leave  to  the  de- 
fendants to  plead  de  novo  within  twenty  days 
after  notice  of  the  rule,  without  costs. 

Ordered  accordingly. 

Cited  in— 46  N.  Y..  204 ;  5  How.  Pr..  207. 


CORYELL  v.  DAVIS. 

Where  a  plaintiff  commenced  an  action  on  the 
case  for  negligence,  and.  after  issue  joined,obtained 
a  discharge  aa  a  bankrupt ;  held,  that  he  could  not 
be  obliged  to  file  security  for  costs. 

Citations— 2  R.  S.,  515, 2d  ed..  sec.  1,  sub.  3,  and  sec. 
2;  Tidd,  536,  Am.  ed.,  1840. 

CASE  for  negligence.  After  issue  joined, 
the  plaintiff  obtained  his  discharge  as  a 
bankrupt  under  the  late  U.  S.  Bankrupt  Act; 
whereupon  a  commissioner  granted  an  order 
that  the  plaintiff  file  security  for  costs  in  twen- 
ty days,  etc..  and  that  in  the  meantime  all  pro- 
ceedings be  stayed. 

Mr.  E.  S.  Sweet,  for  the  plaintiff,  now 
moved  that  the  order  be  vacated. 

Mr.  A.  Hunger,  for  defendant. 

By  the  Court,  Cowen,  J.  The  2  R.  S.,  515, 
2d  ed.,  sec.  1,  sub.  3.  and  sec.  2,  apply  in 
terms  to  cases  where  the  suit  in  which  security 
is  required  was  brought  for  the  collection  of 
some  debt  contracted  before  the  assignment  of 
the  plaintiff's  estate.  Here  the  action  is  for  a 
tort.  Tidd  lays  down  the  rule  that  where  the 
action  is  brought  or  proceeded  in  by  the  bank- 
rupt, certificated  or  uncertificated,  fortheben- 
56O*]  efit  of  his  assignees,  security  *may  be 
required.  Tidd,  536,  Am.  ed.,  1840.  But  it 
seems  otherwise,  if  he  sue  for  his  own  benefit. 
Id.  Thus,  there  is  no  general  principle,  inde- 
pendently of  the  statute,  calling  for  this  order. 
The  statute  not  applying,  the  order  is,  there- 
fore, discharged. 

Rule  accordingly. 


CLUM  v.  SMITH. 

Jurors — Declarations  and  Admimons  of — Affi- 
davit* of. 

Declarations  or  admissions  of  jurors  made  subse- 
quent to  the  rendition  of  their  verdict,  are  not  ad- 
missible in  support  of  a  motion  to  set  it  aside. 

The  affidavit  of  a  juror  cannot  be  received  to  im- 
peach the  verdict  for  mistake  or  error  in  respect  to 
the  merits,  nor  to  prove  irregularity  or  misconduct 
either  on  his  own  part  or  that  of  his  fellows. 

Citations-2  W.  Bl..  1299 :  2  T.  R.,  281 : 1  T.  R..  11 :  4 
Bos.  &  P.,  328 ;  4  Johns.,  487. 

MR.  E.  P.  Cowles,  for  the  plaintiff.moved 
to  set  aside  a  verdict  rendered  at  the  cir- 
cuit in  his  favor,  on  the  ground  of  irregularity 
on  the  part  of  the  jury.  The  facts  upon  which 
the  motion  was  founded  sufficiently  appear  in 
the  opinion  of  the  court. 
Mr.  S.  J.  Cowen,  contra. 


NOT*.— Affidavit*  of  juror*— Reception  of. 

The  affidavit*  m  iteclaratiim  ofjltrort  cannot  be  re- 
ceived to  explain  the  grounds  of  their  verdlct,to  im- 
peach or  impair  it,  or  to  show  that  they  Intended 
something  different  from  that  found.  They  may  be 
received  to  sustain  the  verdict,  or  to  show  miscon- 
duct of  a  party  or  officer.  See  People  v.  Columbia 
C.  P.,  1  Wend.,  287,  not*. 

HILL  5. 


By.  the  Court,  Cowen,  J.  This  is  a  motion 
in  behalf  of  the  plaintiff  to  set  aside  a  verdict 
in  his  favor,  on  the  ground  that  the  foreman 
of  the  jury  separated  from  his  fellows  after 
they  were  charged  with  the  cause  and  had  gone 
to  their  room,  in  order  to  learn  from  persons 
not  of  the  jury,  the  amount  of  damages  which 
ought  to  be  found  in  order  to  carry  costs.  He 
obtained  the  information  that  $50  was  suffi- 
cient, which  he  communicated  to  the  jury  on 
his  return;  whereupon  a  verdict  of  that  amount 
was  rendered  for  the  plaintiff.  These  facts 
are  established  by  the  affidavits  of  three  jurors. 
The  only  other  affidavit,  that  of  the  assistant 
clerk,  comes  short  of  making  out  any  irregu- 
larity in  the  conduct  of  the  foreman,  unless 
we  receive  as  evidence  the  declarations  of  the 
latter  made  subsequent  *to  the  time  of  [*561 
the  alleged  transaction.  This  we  cannot  do. 
Aylett  v.  Jewel,  2  W.  Bl.,  1299.  It,  therefore, 
becomes  unnecessary  to  inquire  whether  the 
misconduct  imputed  to  the  foreman  forms  a 
ground  for  setting  the  verdict  aside;  for  it 
seems  to  be  settled  that  jurors  are  not  compe- 
tent witnesses  in  support  of  such  a  motion  as 
the  present. 

That  the  affidavits  of  jurors  are  not  receiv- 
able to  impeach  their  verdict,  was  admitted  on 
the  argument;  but  it  was  said  the  rule  meant 
impeachment  for  mistake  or  error  in  respect  to 
the  merits,  not  for  irregularity  or  misconduct. 
It  seems,  however,  to  cover  both  grounds.  The 
case  of  Jackson  v.  Williamson,  2  T.  R.,  281,  is 
a  strong  one  upon  the  question  of  mistake, 
while  Vaisev.  Delaval,  IT.  R.,  11;  Owen  v. 
Warburton,  4  Bos.  &  P.,  326,  and  Dana  v. 
Tucker,  4  Johns.,  487,  are  all  in  point  that 
jurors  cannot  be  heard  as  to  their  own  mis- 
conduct or  that  of  their  fellows.  Owenv.  War- 
burton  was  fully  considered  by  reason  of  some 
conflict  in  the  cases.  The  verdict  turned,  as 
the  jurors  swore,  on  the  drawing  of  lots. 
Mansfield,  Ch.  J.,  in  delivering  the  opinion  of 
the  court,  said  that  "  Considering  the  arts 
which  might  be  used  if  a  contrary  rule  were  to 
prevail,  we  think  it  necessary  to  exclude  such 
evidence.  If  it  were  understood  to  be  the  law 
that  a  juryman  might  set  aside  a  verdict  by 
such  evidence,  it  might  sometimes  happen  that 
a  juryman  being  a  friend  to  one  of  the  parties 
and  not  being  able  to  bring  over  his  compan 
ions  to  his  opinion,  might  propose  a  decision 
by  lot  with  a  view  afterwards  to  set  aside  the 
verdict  by  his  own  affidavit,  if  the  decision 
should  be  against  him."  Taking  this  to  be  the 
principle,  it  is  equally  applicable  to  all  sorts 
of  misconduct. 

Motion  denied.(a) 

Cited  in— 60  N,  Y.,  648  ;  63  N.  Y.,  363 ;  20  Am.  Rep., 
546;  14  Hun,  450;  45  Barb.,  99:  2  How.  Pr..  24;  » 
How.  Pr.,  11 ;  12  How.  Pr.,  431 ;  43  How.  Pr..  376. 

(a)  See  Cowen  &  H.  Notes  to  Phil.  Ev..  59. 


*OLCOTT  AND  OLCOTT      [*5O2 
FRAZIER. 

Landlord  and  Tenant — Notice  to  Sheriff  and 
Affidavit  of  Kent  Due — Service  of  Statute— 
Duties  of  Officer. 

A  notice  and  affidavit  of  rent  being  due,  served 
by  a  landlord  upon  an  officer  pursuant  to  1  R.  S.,746, 
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sec.  12,  Is  in  the  nature  of  process,  and  must  make 
out  such  a  case  as  warrants  the  officer  in  levying  the 
rent.  Per  Cowen,  J. 

The  officer  has  no  right,  as  against  the  execution 
creditor  or  the  tenant,  to  waive  any  substantial  de- 
fect in  either  the  notice  or  affidavit. 

The  case  of  Miller  v.  Johnson,  12  Wend.,  197.  over- 
ruled. Semble. 

It  must  appear  by  the  notice  and  affidavit  with 
reasonable  certainty  that  the  person  clai mi ng  the 
rent  is  landlord  of  the  one  from  whom  it  is  alleged 
to  be  due. 

The  claimant  cannot  proceed  in  this  way  unless  he 
be  landlord  immediate,  though  the  notice,  etc..need 
not  so  designate  him  in  express  words.  Per  Cow- 

A  notice  alleging  a  certain  amount  to  be  due  the 
landlord  and  that  It  is  claimed  as  rent,  etc.,  accom- 
panied by  a  general  affidavit  of  the  truth  of  the  no- 
tice, does  not  sufficiently  import  that  rent  is  in  fact 
due. 

The  notice  in  this  case  was  as  follows:  "Take  no- 
tice that  $600  is  now  due  me,  the  undersigned,  from 
F.  [the  defendant  in  the  execution],  that  the  same  is 
claimed  as  rent  for  the  use  and  occupation  of,  etc. 
[dcscibing  the  premises],  and  that  such  rent  ac- 
crued," etc.  [.mentioning  the  period].  The  affidavit 
attached  was,  that  "the  above  written  notice  is  true 
in  substance  and  matter  of  fact."  Held,  that  the 
notice  and  affidavit  were  insufficient,  and  that  the 
officer  was  not  authorized  to  pay  the  landlord  any 
part  of  the  moneys  levied. 

Citations— 21  Wend.,  65;  8  Anne,  ch.  14,  sec.  1;  12 
Wend.,  197;  4  Hill,  604,  605;  1  R.  S.,  737,  sec.  12.  2d  ed.; 
5  B.  &  Aid.,  88;  Bradb.  Distr..  229. 

MOTION  that  the  sheriff  of  Kings  Co.  be  or- 
dered to  pay  over  to  the  plaintiffs  the  bal- 
ance of  moneys  levied  on  two  writs  of  fi.  fa. 
against  the  defendant,  one  in  favor  of  Walsh  & 
Mallory.  received  by  the  sheriff  December  10, 
1842,  and  the  other  in  favor  of  the  plaintiffs, 
received  the  28th  of  January  following.  The 
balance  sought  to  be  thus  reached  was  what 
would  remain  after  deducting  sufficient  to  pay 
the  execution  in  favor  of  Walsh  &  Mallory. 

The  motion  was  resisted  on  the  ground, 
among  others,  that  the  goods  were  seized  while 
on  premises  occupied  by  the  defendant  as  the 
tenant  of  Thomas  Frazier,  to  whom  $600  rent 
was  due,  and  of  which  he  gave  the  sheriff  no- 
tice December  12,  1842.  The  notice  was  di- 
rected to  the  sheriff  and  to  Walsh  &  Mallory, 
correctly  describing  the  premises.  As  to  the 
amount  of  the  rent  and  the  relation  of  land 
lord  and  tenant,  the  notice  was  thus:  "That 
the  sum  of  $600  is  now  due  to  me,  the  under- 
563*]  signed,  *from  the  said  William  Frazier, 
and  that  the  same  is  claimed  as  rent  for  the  use 
and  occupation  of  the  lands  and  buildings, 
etc.  [describing  them],  and  that  such  rent  ac- 
crued" etc.  [setting  forth  the  time  during  which 
it  accrued].  The  affidavit  attached  was,  that 
'  'The  above  written  notice  is  true  in  substance 
and  in  the  matters  of  fact." 

Mr.  J.  C.  Smith,  for  the  plaintiffs,  said  the 
notice  and  affidavit  were  insufficient.  He  cited 
Millard  v.  Robinson,  4  Hill,  604,  and  Cow.  Tr., 
1078. 

Mr.  E.  Sandforcl,  contra,  cited  Mitter  v. 
Johnson,  12  Wend.,  197. 

By  the  Court,  Cowen,  J.  It  was  thrown  out 
by  the  landlord's  counsel,  that  the  Olcotts  are 
not  in  a  position  to  contest  the  validity  of  the 
notice,  because  it  was  not  given  in  reference  to 
their  execution.  The  objection  is,  I  think, 
without  foundation.  All  the  moneys  levied 
must  be  applied  to  the  successive  executions, 
bating  what  may  be  arrested  by  a  regular  no- 
tice from  the  landlord.  The  irregularity, there- 
fore, if  there  be  one,  inures  as  well  to  the  ben- 
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eflt  of  the  Olcotts  as  of  Walsh  &  Mallory  to 
whom  it  was  immediately  given. 

The  sheriff  cannot,  as  against  a  party  inter- 
est, waive  due  notice  or  a  proper  affidavit. 
Farrington  v.  Baley,  21  Wend.,  65.  To  say  that 
he  may  waive  one  substantial  requisite  would 
in  principle  extend  to  all,  and  thus  work  a  re- 
peal of  the  statute.  This  allows  the  landlord 
to  interpose  against  the  execution  creditors  by 
a  sworn  notice  only.  The  Statute  8  Anne,  ch. 
14,  sec.  1,  does  not  mention  any  notice  in  terms. 
Under  that,  mere  knowledge  of  the  sheriff 
would  be  sufficient.  The  material  inquiry  is 
whether  rent  was  in  fact  due,  regardless  of  the 
form  in  which  this  fact  may  have  been  com- 
municated. Our  statute  combines  the  two  facts, 
that  rent  be  due  and  that  written  notice  with 
a  verification  in  a  certain  form  be  given.  The 
service  of  the  proper  notice,  therefore,  would 
seem  to  be  a  condition  precedent  to  the  right 
of  claim.  No  such  right  of  the  landlord  ex- 
isted *at  common  law.  The  statute  is  [*564 
express  that,  upon  receiving  such  notice  and 
affidavit,  the  officer  is  to  levy  the  rent.  And  I 
apprehend  the  assertion  in  Mitter  v.  Johnson, 
12  Wend.,  197  that  the  plaintiff  cannot  ques- 
tion the  form,  must  have  been  made  without 
adverting  to  the  difference  between  the  provis- 
ions of  the  8th  Anne  and  our  own  statute.  If 
ours  were  merely  for  the  benefit  of  the  sheriff, 
I  admit  his  positive  waiver  or  his  silence  would 
form  an  answer  to  the  objection.  But  plaintiffs 
in  executions  against  the  tenant,  and  the  ten- 
ant himself,  are  all  interested  to  contest  the 
landlord's  right;  and  it  seems  to  me  that  if  the 
statute,  be  not  complied  with  they  are  the  very 
persons  to  be  heard.  By  the  sheriff's  first  levy 
the  goods  are  in  the  custody  of  the  law,  open 
to  the  claims  of  subsequent  execution  credit- 
ors at  common  law,  but  tangible  by  the  land- 
lord's claim  in  no  way  other  than  that  pre- 
scribed by  the  statute.  If  the  forms  required 
by  this  are  not  followed,  his  claim  can  no  more 
be  regarded  than  that  of  any  creditor  at  large. 

Had  the  notice  and  affidavit,  or  either,  as- 
serted that  the  $600  were  due  to  Thomas  Fra- 
zier as  landlord,  I  am  not  prepared  to  say  that 
the  character  of  William  Frazier  as  tenant 
would  not  have  been  sufficiently  asserted. 
It  would  then  have  said  that  "$600  is  due  me, 
the  landlord,  from  William  Frazier,  as  rent  for 
the  use  and  occupation  of  the  premises."  True, 
the  implication  is  left  that  the  sum  might  have 
been  due  by  him  as  surety,  or  as  under  tenant, 
or  in  some  other  character  out  of  the  statute, 
as  in  Millard  v.  Robinson,  4  Hill,  604:  but  in 
that  case  the  rent  was  not  mentioned  as  due 
from  the  defendant  at  all.  Here,  in  the  form 
supposed,  it  would  assert  that  the  rent  was  due 
from  the  defendant  for  the  use,  etc.  The  im- 
plication mentioned,  therefore,  would  be  but  a 
possible  one,  and  contrary  to  the  natural  im- 
port of  the  words.  When  I  say  rent  is  due  me 
from  A,  for  use  and  occupation,  the  natural 
import  is  that  be  occupied  personally,  and  in 
immediate  privity  with  me.  I  say  he  owes  me 
so  much  for  goods  sold;  no  one  would  suppose 
I  mean  goods  sold  to  a  third  person.  The  no- 
tice supposed  would  be  certain  to  a  common 
intent,  which  is  sufficient. 

But  without  deciding  whether  the  case  may 
or  may  not  be*within  the  one  cited,  in  [*£»65 
respect  to  describing  the  defendant's  relation, 
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I  am  of  opinion  there  is  a  fatal  defect  in  not 
averring  anywhere  that  $600  or,  indeed,  any 
amount  was  due  as  rent.  The  1  R.  S.,  737,  3d 
ed. ,  sec.  12,  is,  that  the  landlord  to  whom  the 
rent  may  be  due,  may  give  notice  of  the  amount 
claimed  by  such  landlord  to  be  due;  and  may 
accompany  such  notice  with  an  affidavit  of  the 
truth  thereof.  The  notice  is  to  be  of  the  amount 
of  rent  claimed  to  be  due;  not  merely  that  there 
is  a  claim,  or,  as  here,  that  a  certain  sum  is 
due  which  is  claimed  to  be  for  rent.  Either 
form  results  in  a  notice  and  affidavit  of  the  act 
of  claim  only,  without  an  assertion  that  the 
claim  is  a  true  one.  When  the  statute  says  the 
affidavit  shall  be  of  the  truth  thereof,  it  clearly 
means  something  more  than  the  fact  that  the 
landlord  claims.  It  means  the  truth  of  the 
claim.  The  affidavit  leaves  it  entirely  equal 
whether  the  $600  was,  in  fact,  due  for  rent  or 
for  some  other  of  the  hundred  considerations 
which  may  be  supposed. 

Again;  Thomas  Frazier  is  nowhere  men- 
tioned as  landlord  of  the  premises,  to  whom 
the  statute  confines  itself  in  terms;  not  only 
the  landlord;  but,  the  cases  say,  the  immediate 
landlord.  See,  Hodgson  v.  Oascoigne,  5  B.  & 
Aid.,  88.  Rent  may  be  due  and  distrainable 
for,  without  the  relation  of  landlord  and  ten- 
ant. The  notice  need  not,  perhaps,  assert 
that  the  claimant  is  landlord  immediate;  but 
the  general  assertion  that  rent  is  due  to  me  for 
the  occupation  of  premises,  may  be  very  wide 
of  the  statute.  The  laxity  of  form  under  the 
English  Statute  is  not  admissible  since  the  late 
revision,  which  calls  for  a  notice  and  affidavit. 
These  we  have  said  are  in  the  nature  of  proc- 
ess, and  must  make  out  a  case  on  which  the 
sheriff  is  warranted  to  levy  the  rent.  4  Hill, 
605;  and  see,  Farrington  v.  Baley,  ut  supra. 
But  the  notice  in  question  comes  short  even  of 
the  form  recommended  by  Bradby,  under  the 
8th  Anne,  ch.  14,  which  asserts  directly  the 
amount  due  as  rent;  and  the  claimant  more- 
over subscribes  himself  landlord  of  the  prem- 
ises. See,  Bradb.  Distr.,  229.  I  will  not  say 
that  the  relation  of  landlord  should  be  as- 
serted in  so  many  words.  Mentioning  the  de- 
fendant as  tenant  to  the  subscriber  would, 
doubtless,  be  sufficient.  So  of  any  words  in 
566*]  *the  notice  or  affidavit  by  which  the 
relation  is  necessarily  implied. 

In  this  case,  I  am  of  opinion  that  the  notice 
and  affidavit  are  defective  in  at  least  the  two 
particulars  I  have  insisted  on;  and  that,  there- 
fore, the  motion  must  be  granted. 

Motion  granted. 
Cited  in-1  Denio,  643;  8  N.  Y.,64 :  5  Barb.,  293. 


BIGELOW  ET  AL.  v.  PROVOST  ET  AL. 

Attachment  of  Sheriff,  for  Deputy  Not  Returning 
Fi.  Fa. — Deputy  Cannot  Enforce  Judgment, 
Aligned  on  Payment  by  Him. 

A  sheriff  having  been  attached  for  not  returning 
a  'i.  fa.,  the  deputy  to  whom  it  had  been  delivered 
pair]  the  judgment  and  took  an  assignment  of  it  for 
his  own  indemnity;  held,  that  ho  could  not  enforce 
the  collection  of  the  judgment  by  execution, 
though  the  defendant  had  promised  to  pay  It  to 
him. 

HILL  5. 


Citations— 7  Johns.,  436 ;  15  Johns.,  443. 

Afi.  fa.  was  issued  in  this  cause  and  deliv- 
ered to  Stewart,  a  deputy  sheriff  of  Erie 
Co.,  October  22,  1838.  The  sheriff  was  after- 
wards attached  for  not  returning  the  writ,  and 
Stewart  thereupon  paid  the  amount  of  the 
judgment,  taking  an  assignment  of  it  from 
the  plaintiffs  by  way  of  indemnity.  The  de- 
fendants promised  to  pay  Stewart  the  moneys 
disbursed  by  him,  but  failed  to  do  so  ;  where- 
upon Stewart  caused  a  second  fi.  fa.  to  be  is- 
sued, which  the  defendants  now  moved  to  set 
aside. 

Mr.  S.  J.  Co  wen,  for  the  motion,  cited 
Reed  v.  Pruyn,  7  Johns.,  426,  and  Sherman  v. 
Boyce,  15  Id.,  443. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Cowen,  J.  It  was  the  duty 
of  the  deputy  to  proceed  with  the  execution  of 
the  fi.  fa.  according  to  its  exigency.  This  he 
neglected  to  do,  till  his  principal  was  attached 
and  compelled  to  pay  the  money.  Instead  of 
this  being  done  directly,  the  deputy  paid  and 
took  an  assignment  of  the  judgment  to  him- 
self. To  this  the  defendants  had  no  objection. 
They  *rather  appear  to  have  counte-  [*567 
nanced  the  transaction,  and  to  have  incurred 
a  moral  obligation  which  one  is  sorry  to  see 
violated.  I  think,  however,  there  are  princi- 
ples of  policy  involved  in  the  case  which  for- 
bid the  execution  to  be  enforced  at  law.  In 
the  first  place.it  would  tend  little  to  the  prompt 
execution  of  a  sheriff's  duty,  if  we  should  en- 
courage him  to  delay  by  holding  out  the  hope 
that  he  may  save  himself  through  any  expedi- 
ent. It  is  but  another  name  for  encourage- 
ment to  violate  his  duty;  and  cases  of  abstract 
morality  will  soon  be  invoked  as  a  precedent 
for  the  most  flagrant  instances  of  misconduct. 
Again;  officers  may  thus  be  enabled  to  make  a 
profit  by  oppressing  defendants  ;  and  it  is  on 
this  principle  mainly  that  Reed  v.  Pruyn,  7 
Johns.,  426,  and  Sherman  v.  Boyce,  15  Id.,  443 
were  decided.  The  defense  in  the  latter  case, 
I  remember,  was  so  hard  in  itself,  that  on  the 
first  trial  the  jury  refused,  under  the  most 
pointed  direction  from  the  judge,  to  find  for 
the  plaintiff.  To  be  sure,  these  were  cases  in 
which  the  payment  was  direct  in  point  of  form. 
The  money  was  advanced  as  a  payment.  So 
in  reality  of  the  money  in  the  principal  case. 
The  act  was,  indeed,  called  by  another  name 
— that  of  purchase  and  assignment — a  thing  in 
which  no  plaintiff  will  refuse  to  be  a  party,  if 
the  sheriff  will  pay  him  the  money.  It  does 
not  change  the  real  character  of  the  transac- 
tion. It  is  the  officer  paying  for  the  defendant, 
and  retaining  the  execution  for  his  own  in- 
demnity and  as  a  means  of  annoyance, perhaps 
of  oppression,  to  the  defendants.  To  allow 
this  change  of  form  to  change  the  effect,  would 
be  a  fraud  upon  the  rule  established  by  the 
cases  cited.  It  would  be,  moreover,  to  violate 
the  rule  that  where  the  law  forbids  a  thing  to 
be  directly  done,  it  shall  not  be  done  indirectly. 

Motion  granted. 

Cited  In— 11  N.  Y.,  67  ;I9  Hun,  636 ;  12  Barb..  133  ;  8 
How.  Pr..  110;  67  Mo.,  67;  83  Ohio  St.,  97 :  21  Am. 
Rep.,  490(74N.C.,  250). 
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568*]   *J.  W.  &  H.  W.  SPENCER 

v. 
BARBER. 

BARBER  &  WOODEN 

«. 
J.  W.  &  H.  W.  SPENCER. 

THE  CAYUGA  COUNTY  BANK 

v. 
THE  SAME. 

THE  SAME  e.  THE  SAME. 

Assignment  for  Benefit  of  Creditors— Rights  of 
Assignees — Set-Off —  Orders — Issued  without 
Jurisdiction,  Void — Commissioners — Statute. 

8.  obtained  judgment  in  a  suit  against  B.,  having 
previously  assigned  the  demand  upon  which  the 
suit  was  brought  in  trust  for  the  payment  of  his 
debts;  and,  after  the  assignment,  several  judgments 
against  S.  were  purchased  by  B.,  which  he  moved 
to  set  off.  Held,  that  the  motion  must  be  denied. 

An  order  granted  by  an  officer  having  jurisdiction 
cannot  be  disregarded  as  a  nullity,  though  it  be  er- 
roneous or  irregular,  or  obtained  by  fraud.  Per 
Cowen,  J. 

Otherwise,  if  an  order  granted  by  an  officer  hav- 
ingno  jurisdiction.  Per  Cowen,  J. 

The  case  of  Gould  v.  Root,  4  Hill,  554,  commented 
on  and  explained.  Per  Cowen ,  J. 

A  Supreme  Court  Commissioner  has  no  power  to 
grant  an  order  staying  proceedings  in  a  cause  for 
any  purpose  after  verdict;  and  if  such  order  be 
made,  it  may  be  treated  as  a  nullity. 

Accordingly, where  a  commissioner,  after  verdict, 
granted  an  order  to  stay  proceedings  with  a  view  to 
a  motion  to  correct  the  record  and  for  a  re-taxation 
of  costs,  held,  that  the  order  was  void. 

Citations— 4  Hill,  554,  559 ;  1  Str.,  165 ;  13  Wend.,  654 ; 
2  K.  8.,  209 ;  sec.  20,  2d  ed. 

IN  the  first  entitled  cause  the  plaintiffs  ob- 
tained a  verdict  for  $ 3,774.26,and  judgment 
was  thereupon  entered  July  26,  1843.  Previ- 
ously, on  the  15th  of  the  same  month,  the 
plaintiffs  assigned  the  demand  in  suit  to  Elijah 
Ward  in  trust  for  the  payment  of  their  debts. 
The  judgment  in  the  second  cause  was  in  fa- 
vor of  the  plaintiffs  for  $2,411,67,  and  was  per- 
fected Aug.  14,  1848.  The  demand  had  been 
previously  assigned  by  Wooden  to  his  co- 
plaintiff  July  24,  1843.  In  the  last  two  cases 
the  judgments  were  in  favor  of  the  plaintiffs, 
in  one  for  $588.27,  and  in  the  other  for  $905.65. 
Both  of  these  judgments  were  perfected  No- 
vember 15,  1842,  and  were  assigned  to  Barber 
July  29,  1843. 

A.fi.fa.  was  issued  on  the  first  judgment  in 
disregard  of  an  order  to  stay  proceedings  grant- 
ed by  a  Supreme  Court  Commissioner  after  the 
verdict  was  obtained.  The  order  was  procured 
with  a  view  to  a  motion  to  correct  the  record 
and  for  a  re-taxation  of  costs. 
569*]  *A  motion  was  now  made  in  behalf 
of  Barber  to  set  aside  the  execution  issued  in 
the  first  cause  for  irregularity,  and  for  a  set- 
off  of  the  judgments  in  the  last  three  causes, 
or  so  much  thereof  as  would  be  sufficient  to 
satisfy  the  other  judgment. 

Mr.  W.  T.  Worden,  for  the  motion. 

,  for  Ward,  the  assignee. 

By  the  Court,  Cowen,  J.  The  Spencers 
parted  with  their  interest  by  assignment  for 
the  benefit  of  their  creditors,  before  the  judg- 
ments belonging  to  Barber  were  in  such  a  po- 
sition that  he  could  legally  or  equitably  claim 
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a  right  to  set  them  off  against  the  judgment  of 
the  Spencers.  If  their  assignment  is  to  be 
deemed  valid,  then  the  case  is  within  Graves  v. 
Woodbury.  4  Hill,  559,  which,  under  such  cir- 
cumstances, prefers  the  rights  of  the  assignee. 
It  is  said  the  assignment  from  the  Spencers  is 
not  bona  fide,  but  is,  in  effect,  for  their  own- 
benefit.  The  same  thing  might  have  been  said, 
in  the  same  sense,  of  the  assignment  by  Wood- 
bury  in  the  case  cited.  He  assigned  the  judg- 
ment to  indemnify  against  liabilities  antecedent- 
ly incurred  by  the  assignee.  It  is  enough  that 
there  be  a  valuable  and  adequate  consideration 
for  such  an  assignment ;  and  it  has  been  long 
settled  that  a  precedent  debt  is  a  valuable  con- 
sideration. Atkinv.  Barwick,  1  Str.,  165;  and 
see,  13  Wend.,  654.  Here  the  assignment  was 
to  pay,  as  far  as  the  judgment  would  go,  the 
debts  of  the  Spencers,  which,  it  is  not  denied, 
amounted  to  more  than  the  judgment  and  any 
other  means  assigned  by  them  for  the  like  pur- 
pose. The  assignee  is,  therefore,  entitled  to 
proceed  with  his  present  execution,  unless  that 
be  irregular. 

As  to  regularity,  the2R.S.,209,  sec.20.2d  ed., 
provides  that  no  Supreme  Court  Commissioner 
shall  be  authorized  to  grant  any  order  to  stay 
proceedings  in  any  cause  in  which  a  verdict 
shall  have  been  rendered.  It  is  said  the  stat- 
ute means  an  order  staying  the  judgment ;  in- 
deed, that  is  confined  to  an  order  on  the  mer- 
its, and  does  not  extend  to  a  stay  on  collateral 
grounds,  such  *as  for  irregularity  or  [*57O 
for  a  motion  to  set  off.  The  statute  is  unqual- 
ified in  its  language  ;  and  nothing  has  been 
shown  either  in  context  or  history  as  a  ground 
for  the  restriction.  It  is  said  that  of  collateral 
matters  a  commissioner  knows  as  much  as  a 
judge.  But  the  same  thing  may  be  said  of 
various  other  instances  in  which  he  is  forbid- 
den to  interfere.  I  think  the  commissioner  want- 
ed jurisdiction.  Of  course  the  plaintiffs'  attor- 
ney might  disregard  the  order,  and  treat  it  as  a 
nullity. 

Something  was  said  on  this  motion,  and 
much  has  been  said  in  the  course  of  this  term, 
about  the  sacred  character  of  orders  to  stay  ; 
and  it  has  been  insisted,  on  the  authority  of 
what  I  said  in  Gould  v.  Root,  4  Hill,  554,  that 
all  orders  must  be  set  aside  or  revoked  before 
they  can  be  disregarded.  That  was  the  case  of 
an  irregular  or  erroneous  order,  or,  if  you 
please,an  order  fraudulently  obtained:  but  the- 
commissioner  had  jurisdiction.  The  general) 
expression  that  an  order  is  not  to  be  disregard- 
ed merely  because  a  commissioner  is  forbidden- 
to  grant  it,  must  be  taken  in  reference  to  its- 
being  an  improper  one  on  the  merits.  As  I 
there  remarked,  every  order  improvidently 
granted  is  forbidden;  but  it  is  not  void  for  that, 
reason.  Where  there  is  no  jurisdiction,  there 
is  no  commissioner,  no  order.  I  am  of  opinion 
that  the  statute  takes  away  jurisdiction  from  a 
commissioner,  where  there  is  a  verdict.  The 
statute  is  in  terms  that  he  shall  not  be  author- 
ized to  interfere.  The  acts  not  only  of  com- 
missioners,but  of  all  magistrates  and  all  courts 
having  no  jurisdiction,  are  void.  Both  motiona 
must  be  denied,  with  costs. 

Ordered  accordingly. 

Cited  in— 64  N.Y.,  546 ;  5  How.  Pr..  368 : 10  How.  Pr.,. 
424 ;  3  Abb.  Pr.,  37:  2  Duer,  85;  6  Daly,  109 ;  4  Leg.Obs., 
19 ;  11  Leg.  Obs.,  183 :  56  Am.  Dec.,  272  (21  Ala.,  522). 
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571*]  *LEDYARD 

v. 
BUCKLE,  M'WHORTER  AND  BEEKMAN. 

Practice— Issue  of  Second  Fi.    Pa. — Beplevin 
from  Sheriff. 

In  general,  a  second  fi.  fa.  cannot  issue  to  the  same 
county  with  the  first,  until  the  first  be  returned. 
Per  Cowen,  J. 

This  rule  admits  of  no  qualification  except  on  the 
ground  of  necessity.  Per  Cowen,  J. 

A  fi.fa.  was  issued  to  the  County  of  O.  against  A. 
B  and  C,  under  which  the  sheriff  seized  household 
furniture  belonging  to  A  and  certain  property  in 
the  possession  of  B,  but  not  enough  to  satisfy  the 
fl.  fa.  The  title  to  the  last  mentioned  property  be- 
ing disputed  by  a  third  person.he  replevied  it :  and. 
after  the  return  day  of  the  fl.  fa.,  the  replevin  be- 
ing still  pending,  other  property  belonging  to  C  was 
discovered,  whereupon  a  second  fl.  fa.  was  issued  to 
the  same  county,  and  C's  property  seized  under  it, 
the  first  fl.  fa.  not  having  been  returned.  Held,  that 
the  second  fl.  fa.  was  Irregularly  issued. 

The  officer  may,  In  such  case,  return  the  seizure 
under  the  first  fl.  fa.,  together  with  the  fact  of  re- 
plevin, and  if  the  goods  be  afterwards  restored.they 
may  be  disposed  of  in  virtue  of  a  venditioni  exponas. 
Per  Cowen,  J. 

Citations— Tidd.  1020,  Am.  ed.,  1840;  Bing.,  Judgm., 
282,  283 ;  1  Salk.,  323 ;  2  Ld.  ftaym.,  1074.; 

MOTION  to  set  aside  an  execution.  A.fi.  fa. 
in  favor  of  the  plaintiff  was  delivered  to 
a  deputy-sheriff  of  Oswego  Co.  June  19,  1840, 
indorsed  with  directions  to  levy  and  collect  of 
the  defendants  the  sum  of  $1,146.68.  The 
deputy  seized  the  household  furniture  of  the 
defendantBeekman,  togetherwith  some  books, 
and  the  personal  property  of  the  defendant 
M' Whorter.  The  title  to  the  property  last  men- 
tioned being  disputed,  and  claimed  by  a  third 
person,  it  was  replevied  at  his  suit.  While 
the  replevin  was  pending,  and  after  the  return 
day  of  the  fi.  fa. ,  the  plaintiff  discovered  oth- 
er property  belonging  to  the  defendant  Buckle; 
whereupon  a  second  fi.  fa.  was  issued  and  the 
property  of  Buckle  seized  under  it,  the  first  fi. 
fa.  being  not  yet  returned  but  kept  running  in 
order  to  its  final  execution  should  the  suit  in 
replevin  fail.  The  second,/?,  fa.  was  indorsed 
the  same  as  the  first  in  respect  to  the  amount 
directed  to  be  levied  and  collected.  There  had 
been  no  sale  under  the  first  fi.  fa.,  nor  was  the 
property  seized  under  it  of  sufficient  value  to 
satisfy  it,  but  fell  much  short.  Buckle  was 
the  principal  debtor  in  the  judgment,  the  oth- 
er defendants  being  sureties;  and  the  delay  to 
sell  the  books  and  furniture  of  Beekman  was 
572*]  *at  his  instance.  Both  writs  were  di- 
rected to  the  sheriff  of  Oswego. 

Mr.Vf.  F.  Allen,  for  thedefendants.insisted 
that  the  issuing  of  the  second  fi.  fa.  to  the 
same  county  with  the  first,  the  latter  not  hav- 
ing been  returned,  was  irregular.  He  cited 
and  commented  on  2  R.  S.,  364,  sec.  6  ;  3  R. 
S.,  726;  Tidd.  Pr.,  912,  3d  Am.  ed.;  Cairns  v. 
Smith,  8  Johns..  337  ;  Borland  v.  Borland,  5 
Cow..  417. 

Mr.  E.  C.  Litchfield.  contra. 

By  the  Court,  Cowen,  J.  The  general  rule 
is,  that  a  second  fi.  fa.  cannot  issue  to  the  same 
county  with  the  first,  until  this  be  returned. 
The  rule  is  very  strongly  expressed  in  several 
cases  cited  on  the  argument.  No  qualification 
has  been  allowed,  and  none  should  be  except 
in  a  case  of  necessity.  I  do  not  see  any  neces- 
sity in  the  present  case.  The  plaintiff  delayed 
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a  sale  as  to  one  defendant,  at  his  request  and 
for  his  accommodation.  He  might  have  sold 
the  goods  and  returned  the  execution  with  or- 
dinary diligence  in  time  to  issue  the  second 
one.  That  can  scarcely  be  called  a  necessity 
which  he  has  himself  voluntarily  created. 
Then  as  to  the  necessity  of  retaining  the  exe- 
cution as  a  justification  against  the  replevin  ; 
its  return  would  have  detracted  nothing  from 
its  force  as  a  justification,  nor  would  it  have 
taken  from  the  sheriff  the  power  to  sell  on  the 
goods  being  returned.  He  might  have  returned 
the  seizure  and  replevin,  which  would  have 
shown  a  part  execution;  and  the  goods  might 
have  been  afterwards  disposed  of  in  virtue  of 
a  venditioni  exponas,  as  in  the  ordinary  case  of 
a  return  that  no  purchasers  can  be  obtained. 
Tidd,  1020,  Am.  ed..  1840;  Bing.,  Judgm., 
etc.,  262,  263.  The  rule  laid  down  in  Clerk  v. 
Withers,  1  Salk.,  323;  S.  C.,2  Ld.  Raym.,  1074, 
is,  that  where  the  sheriff  returns  not  sold  for 
want  of  buyers,  a  venditioni  goes  if  he  be  still 
in  office  ;  if  he  be  out,  he  is  still  bound  to  sell 
the  goods,  and  may  be  distrained  and  com- 
pelled to  do  so  by  distringas  to  the  new  sher- 
iff. This  shows  that  no  power  is  taken  away 
*from  the  sheriff  by  his  return  of  a  [*573 
case  which  precludes  an  immediate  sale.  It 
may  be  more  convenient  to  the  plaintiff  if  we 
allow  the  sheriff  to  retain  the  first  fi.  fa.  while 
the  plaintiff  proceeds  to  another;  but  this  does 
not  form  a  ground  of  exception.  The  motion 
must  be  granted,  with  costs. 
Ordered  accordingly. 
Cited  in— 8How.  Pr.,  107. 


P.,  H.  J.  &  W.  J.  ST.  JOHN  t>.   CROEL. 

Acknowledgment  Taken  before  Consul  of  the  U. 
8. — Power  of  Attorney^ 

The  acknowledgment  of  a  power  of  attorney  pur- 
porting to  have  been  taken  before  a  consul  of  the 
U.  8.  resident  in  a  foreign  country,  certified  by  him 
in  the  proper  form,  and  authenticated  by  his  of- 
ficial seal,  is  sufficient  proof  of  the  execution  of  the 
power,  without  any  evidence  aliunde  of  the  genu- 
ineness of  the  signature  or  seal. 

So  held,  where  a  power  purporting  to  have  been 
thus  acknowledged  was  produced  as  the  authority 
of  the  plaintiffs  attorney  for  commencing  an  ac- 
tion of  ejectment. 

Cltations-1  R.  S.,  747.  sec.  4,  sub.  3.  2d  ed.;  2  R.  8., 
325,  sec.  74,  2d  ed. 

Tj^JECTMENT.  In  this  case  an  order  was 
J-J  granted  by  Gridley,  C.  Judge,  staying  pro- 
ceedings until  the  plaintiffs'  attorney  should 
produce  his  authority  for  commencing  the 
suit.  2  R.  S.,  305,  sec.  17,  et  seq.  Pursuant  to 
the  order  the  plaintiffs'  attorney  produced  a 
power  under  seal  authorizing  him  to  commence 
the  suit,  purporting  to  have  been  executed  by 
F.  St.  John,  and  acknowledged  before  J.  C. 
Schwart,  U.  S.  Consul  at  Vienna.  The  cer- 
tificate of  acknowledgment  was  in  the  usual 
form,  authenticated  by  what  purported  to  be 
the  consular  seal.  A  similar  letter  of  attor- 
ney purporting  to  have  been  executed  by  H.  J. 
St.  John,  and  authenticated  in  the  same  man- 
ner as  the  other,  by  T.  Aspinwall,  U.  S.  Con- 
sul at  London,  was  also  produced.  The  evi- 
dence of  authority  from  the  other  plaintiff  wa* 
a  letter  of  attorney  on  which  was  indorsed  a 
certificate  of  proof  by  the  subscribing  witness 
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taken  before  the  recorder  of  the  City  of  Roch- 
ester. Upon  the  production  of  these  several 
instruments  the  circuit  judge  revoked  his  for- 
mer order,  and  the  defendant  appealed  to  this 
court. 

574*1  *jfr  A.  Taber,  for  the  defendant, 
insisted  that  the  proof  of  authority  from  F.  and 
H.  J.  St.  John  was  insufflcient.on  the  ground  of 
a  want  of  power  in  the  consuls  to  take  the  ac- 
knowledgments; and  that,  even  if  such  power 
was  possessed  by  them,  evidence  aliunde  should 
have  been  given  of  the  genuineness  of  their  re- 
spective signatures  and  seals. 
Mr.  S.  J.  Cowen,  contra. 

By  the  Court,  Cowen,/.  The  learned  judge 
thought  the  question  in  this  case  of  so  much 
importance  as  to  call  for  a  discussion  in  writing, 
with  which  I  have  been  furnished  (a)  I  think 
he  has  shown  that  the  proof  of  authority  from 
F.  and  H.  J.  St.  John  was  sufficient.  I  will 
only  add,  that  if  there  can  be  any  question 
whether  the  powers  of  attorney  be  within  the 
1  R.  S.,  747,  2d  ed.,  sec.  4,  sub.  3,  and,  there- 
fore, the  subject  of  acknowledgment  before 
foreign  consuls,  the  doubt  is  removed  by  2  Id., 
325,  sec.  74,  2d  ed. 

.Motion  denied. 

(a)  The  following  is  an  extract  from  the  opinion 
of  Judge  Gridley,  and  the  only  part  of  it  which  re- 
lates to  the  objections  urged  by  the  defendant's 
counsel  on  the  appeal : 

"  It  is  not  denied  by  the  defendant's  counsel  that 
the  Revised  Statutes  authorize  the  execution  of 
deeds  to  be  proved,  etc.,  before  consuls  residing  in 
foreign  countries ;  1  H.  S.,  747,  2d  ed.;  but  it  is  in- 
sisted that  the  consular  seal  does  not  prove  itself, 
except  in  certain  cases  specially  provided  for  by 
Act  of  Congress.  See,  Act  of  Cong,  of  1792.  ch.  24, 
and  of  1803,  ch.  62.  In  support  of  this  position  I  am 
referred  to  Conk.  Tr.,  258, 259 ;  2  Cr.,  184, 239 ;  1  Dowl. 
&  R..  324 :  Story,  Confl.  of  L.,  530 :  3  East,  221 ;  17 
Johns..  272 ;  1  Wend.,  131 ;  2  Paige,  620,  and  Petered. 
Abr.,  tit.  Consul.  I  have  no  doubt  that  the  general 
principle  contended  for  by  the  defendant's  counsel 
in  relation  to  the  necessity  of  proving  consular 
seals,  is  correctly  stated,  and  that,  if  it  were  not  for 
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the  fact  that  the  provisions  of  the  Revised  Statutes 
respecting  the  proof  of  deeds  in  foreign  countries 
made  this  case  an  exception  to  the  general  rule,  the 
objection  would  be  fatal.  1  R.  S.,  747, 2d  ed.  But  in 
construing  this  statute  it  should  be  borne  in  mind 
that  the  object  of  its  enactment  was  to  provide  a 
convenient  mode  of  proving  the  execution  of  deeds 
by  grantors  residing  in  foreign  countries,  and  that 
the  construction  which  dispenses  with  evidence 
of  the  official  character  of  the  person  taking  the 
*proof  and  of  the  genuineness  of  the  certifl-  [*575 
cate,  best  comports  with  the  design  of  the  law  mak- 
ers. True,  consuls  are  officers  of  the  General  Gov- 
ernment; but  our  statute  adopts  them  as  State  of- 
ficers for  the  particular  purposes  therein  mentioned. 

The  3d  subdivision  of  the  4th  section  of  the  Stat- 
ute 1  R.  S.,  747,  2d  ed.  under  which  the  powers  in 
question  were  proved,  was  enacted  in  1829,  and 
clearly  with  the  intent  of  increasing  the  facilities  of 
proving  deeds  of  real  estate  in  foreign  countries. 
The  provision  does  not  even  require  a  seal ;  and  it 
may  be  doubted  whether  it  is  at  all  subject  to  the 
7th  section  of  1  R.  S..  747.  which  requires  a  seal,  and 
points  out  the  mode  of  authenticating  certificates. 
But  when  the  7th  section  was  enacted,  the  3d  sub- 
division of  the  4th  section  was  not  in  existence;  and 
it  will  be  seen  that  it  provides  for  a  mode  of  au- 
thentication applicable  to  the  cases  embraced  with- 
in it,  by  declaring  that  the  acknowledgment  or 
proof  '  certified  by  them  [the  officers  thereinbefore 
named]  respectively,  shall  be  as  valid  and  effectual 
as  if  taken  before  one  of  the  justices  of  the  Supreme 
Court  of  this  State.' 

Jurats  and  certificates  of  acknowledgment  are  ex- 
ceptions to  the  general  rule  requiring  evidence  of 
the  official  character  and  signature  of  the  person 
before  whom  the  deposition  or  instrument  pur- 
ports to  have  been  sworn  or  acknowledged.  The 
learned  annotators  upon  Phillips'  Evidence  say: 
'  There  are  many  cases  in  the  law,  not  only  of  dep- 
ositions, but  also  of  acknowledgments  and  certifi- 
cates, which  are  made  proof  per  xe ;  in  all  which 
cases  the  person  officiating  is  regarded  as  a  quasi  of- 
ficer of  the  court;  and  nis  act  is  recognized  of 
course,  like  the  return  of  a  sheriff,  etc.  Courts  take 
what  is  called  judicial  notice,  that  the  person  as- 
suming to  act  has  the  proper  authority.'  Cowen  & 
H.  Notes  to  Phil.  Ev.,  p.  628.  At  page  1247  of  the 
same  book  it  is  laid  down  that  '  where  the  officer 
taking  the  same  [the  acknowledgment  or  proof  ] 
styles  himself  such  an  officer  as  is  authorized,  that 
will  be  prima  facie  evidence  of  the  fact  of  his  be- 
ing so.' 

My  conclusion  is,  that  the  proof  of  authority  to 
commence  the  suit  is  now  perfect  as  to  all  the 
plaintiffs*,  and  that  the  order  to  stay  proceedings 
should  be  revoked." 
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577*]  *BERLY  v.  TAYLOR  ET  AL. 

Practice— Bill  of  Exceptions  in  C.  P. — Form  of— 
Sale  of  Goods  by  Bailee — Remedies — Parties — 
Creation  of  Trust  for  Benefit  of  Third  Party- 
Adoption — Presu  mption. 

If  a  bill  of  exceptions  in  the  C.  P.  be  so  framed  as 
to  show  that  the  exceptions  were  not  taken  to  the 
ruling  of  the  court  at  the  trial,  but  to  their  opinion 
or  judgment  upon  a  case  made,  this  court  will  re- 
fuse to  look  into  it  on  error. 

Where  goods  deposited  with  a  person  are  wrong- 
fully sold  by  him,  he  will  be  liable  to  the  owner  in 
trover,  or  the  latter  may  waive  the  tort  and  bring 
assumpslt  for  the  money  received  on  the  sale. 

The  owner  may,  in  such  case,  at  his  election,  re- 
cover of  the  wrong-doer  the  value  of  the  property 
in  an  action  for  goods  sold  and  delivered.  Per 
Cowen,  J". 

Where  a  party  is  notified  of  an  arrangement  made 
for  his  benefit,  his  assent  to  it  will  be  presumed  un- 
less the  contrary  appear.  Per  Cowen,  J. 

If  a  trust  be  created  for  the  benefit  of  a  third  per- 
son, though  without  his  knowledge  at  the  time,  he 
may  subsequently  adopt  it  and  enforce  its  execu- 
tion. Per  Cowen,  J. 

The  adoption  in  such  case  relates  back  to  the  crea- 
tion of  the  trust,  and  overreaches  all  claims  of  the 
original  parties  which  are  contrary  to  the  right  and 
justice  of  the  case.  Per  Cowen,  J. 

A  debtor  in  insolvent  circumstances,  residing  at 
Baltimore,  sent  goods  to  B.  at  N.  Y.  for  the  purpose 
of  having  them  delivered  to  T.  in  part  payment  of 
a  demand  due  him  from  the  debtor,  at  the  same 
C78*j  time  apprising  T.  by  letter  of  the  *fact.  The 
goods  were  received  by  B.  and  the  letter  by  T.  on  or 
atii'ii t  April  1 ;  and,  on  the  16th  of  the  same  month, 
B«tu>ld  the  goods  and  converted  them  into  money. 
In  May  following  T.  demanded  the  goods  of  B.,  who 
refused  to  deliver  them :  whereupon  the  former 
brought  <w8it/np«it  against  B.,  claiming  to  recover 
the  money  received  on  the  sale.  Held,  that  the  ac- 
tion was  maintainable,  though  T.  had  not  expressly 
notified  anyone  of  his  intention  to  accept  the  goods 
until  after  B.  had  converted  them. 

Bronson,  J.,  dissented,  holding  that  T.  could  not 
maintain  the  action,  but  that  it  should  have  been 
brought  in  the  name  of  the  debtor. 

The  case  of  Atkin  v.  Barwick,  1  8tr.,  165,  com- 
mented on  and  explained. 

Cltationa-l  8tr.,  166-167:  10  Mod.,  432:  2  East,  117; 
ForU-s,  353 :  Cowp.,  126 :  5  T.  R..  214 :  4  Burr.,  2239  ;  3 
Bos.  &  P.,  119 ;  1  Hill.  309 ;  Lawes,  Chart.  Part.,  544- 
550:  Law<>8.  Stoppage  In  Transltu,  547-550:  3  Johns. 
Ch.,  261 ;  4  Johns.  Ch.,  12W,  139:  15  Wend..e5fi,6«0.  »«£!, 
«63;  4  Day,  6«;  2  Mass.,  447;  6  Wend..  103;  Vin.  Abr.. 
tit.  Uelalion,  E,  8 ;  3  Cow.,  75,  80. 

ERROR  to  the  N.  Y.  C.  P.    Taylor,  Thomas 
&  Co.,  merchants  in  the  City  of  N.  Y., 
sued  Berly,  surviving  partner  of  the  firm  of 
Van  Amburgh,  Warren  &  Co.,  who  had  also 
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been  merchants  in  the  City  of  N.  Y.,  and  de- 
clared in  assumpsit  upon  the  common  money 
counts.  On  the  trial  in  the  court  below  it  ap- 
peared that  Mrs.  Alphonse  Clifton  had  been 
carrying  on  business  as  a  merchant  in  the  City 
of  Baltimore,  and  that,  in  the  spring  of  1841, 
she  was  indebted  to  the  plaintiffs,  to  the  house 
of  Van  Amburgh,  Warren  &  Co.,  of  which 
the  defendant  was  a  member,  and  to  several 
other  houses  in  the  City  of  N.  Y. ,  for  goods 
which  she  had  previously  purchased.  Find- 
ing herself  in  failing  circumstances  and  unable 
to  pay  all  her  debts,  she  sent  several  parcels  of 
goods  to  her  creditors  in  N.  Y.,  with  the  in- 
tent that  they  should  receive  the  goods  in  part 
payment  for  their  debts.  In  the  deposition  of 
Mrs.  Clifton  she  testified  that  between  March 
25  and  April  1, 1841,  she  packed  certain  goods 
in  paper  boxes  and  directed  them  to  the  plaint- 
iffs, N.  Y.,  and  inclosed  the  same  with  other 
goods  in  a  wooden  case  directed  to  Van  Am- 
burgh, Warren  &  Co.,  N.  Y.,  and  forwarded 
the  same  by  the  railroad  line  to  N.  Y.  She 
wrote  to  the  plaintiffs  at  the  same  time,  in- 
forming them  of  the  shipment  of  the  goods, 
but  never  received  any  answer.  April  16, 
1841,  the  defendant  sold  all  the  goods  which 
had  been  sent  to  his  house  by  Mrs.  Clifton, 
and  received  the  money  for  them.  May  15 
following  the  plaintiffs  demanded  of  the  de- 
fendant the  goods  which  they  alleged  had  been 
forwarded  by  Mrs.  Clifton  for  them,  offering 
to  pay  any  expenses  which  the  defendant  might 
*have  incurred  on  those  goods.  The  [*579 
defendant  admitted  he  had  received  goods 
from  Mrs.  Clifton,  but  denied  that  any  of  the 
goods  in  the  box  or  case  which  had  been  sent 
were  for  the  plaintiffs.  The  plaintiffs  there- 
upon brought  this  action  to  recover  the  value 
of  the  goods  which  Mrs.  Clifton  testified  were 
intended  for  them. 

The  record  stated  that,  after  a  motion  for  a 
nonsuit  had  been  overruled,  the  jury,  by  con- 
sent of  parties,  found  a  verdict  for  the  plaint- 
iffs for  $155,  subject  to  the  opinion  of  the 
court  on  a  case  to  be  made,  with  liberty  to 
either  party  to  turn  the  case  into  a  bill  of  ex- 
ceptions ;  that  a  case  was  thereupon  made  and 
argued  at  bar ;  that  the  court  held  the  plaint 
iffs  were  entitled  to  recover,  "and  thereupon 
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the  counsel  for  the  said  defendant  did  except 
to  the  said  decision  and  opinion  of  the  said 
court,  and  did  elect  to  turn  the  said  case  into 
a  bill  of  exceptions."  It  was  then  added  that 
the  court  rendered  judgment  for  the  plaintiffs, 
"  to  which  the  counsel  for  the  defendant  ex- 
cepted,  and  tendered  his  bill  of  exceptions, 
which  was  signed  according  to  law."  There 
was  in  fact,  however,  no  Bigning  or  sealing  by 
anybody.  The  record  concluded  with  a  for- 
mal entry  of  judgment  for  the  plaintiffs.  The 
defendant  brought  error. 

.!/<»,'•>.  E.  H.  Owen  and  C.  McVean,  for 
plaintiff  in  error. 

Mr.  J.  Holmes,  for  defendants  in  error. 

Bronson,  J.  A  bill  of  exceptions  is  a  state- 
ment of  the  questions  made  and  exceptions 
taken  to  the  ruling  of  the  court  or  judge  on 
the  trial  of  the  cause  before  a  jury.  There  is 
no  such  practice  out  of  the  City  of  N.  Y.  as  a 
bill  of  exceptions  to  the  opinion  or  judgment 
of  the  court  upon  a  case  made.  When  the 
court  had  pronounced  its  judgment  the  case 
should  have  been  actually  turned  into  a  bill  of 
exceptions,  pursuant  to  the  stipulation  con- 
tained in  it,  by  stating  that  the  questions  in- 
tended to  be  reviewed  were  made  on  the  trial 
of  the  cause  before  the  jury,  decided  by  the 
judge,  and  exceptions  taken  to  his  opinion. 
No  notice  whatever  should  have  been  taken  of 
58O*]  the  case  made  *for  the  opinion  of  the 
Court  of  C.  P.,  nor  of  the  agreement  under 
which  the  verdict  was  rendered.  After  having 
the  bill  signed  and  sealed,  the  defendant  would 
then  have  been  in  a  condition  to  bring  a  writ 
of  error.  But  there  is  nothing  here  which  can 
be  recognized  as  a  bill  of  exceptions,  and  we 
can  only  look  into  the  matter  by  consent.  In 
yielding  to  the  request  of  the  counsel  for  both 
parties  that  the  difficulty  should  be  overlooked, 
we  do  not  intend  that  the  case  shall  hereafter 
be  drawn  into  precedent. 

On  the  merits,  the  case  is  shortly  this:  Mrs. 
Clifton,  of  Baltimore,  being  indebted  to  the 
plaintiffs  in  N.  Y.,  and  finding  herself  in  fail- 
ing circumstances,  sent  a  case  or  package  of 
goods  to  the  defendant,  a  part  of  which  was 
put  up  in  paper  boxes  and  directed  to  the 
plaintiffs.  She  intended  that  the  plaintiffs 
should  receive  those  goods  in  part  payment  of 
her  debt,  of  which  she  advised  them  *by  letter 
at  the  same  time  that  the  goods  were  foward- 
ed.  The  goods  must  have  been  received  by 
the  defendant,  and  the  letter  by  the  plaintiffs, 
about  April  1 , 1841.  On  the  16th  of  that  month 
the  defendant  sold  all  the  goods  which  came 
from  Mrs.  Clifton,  including  those  which  were 
intended  for  the  plaintiff  as  well  as  those  in- 
tended for  his  own  house,  and  converted  the 
same  into  money.  The  plaintiffs  never  ad- 
vised Mrs.  Clifton  that  her  proposition  was  ac- 
cepted, nor  did  they  act  upon  the  matter  in 
any  form  until  the  15th  of  May,  when  they 
demanded  the  goods  of  the  defendant.  Upon 
this  state  of  facts  the  defendant  was  clearly 
chargeable  with  a  wrongful  conversion  of  that 
portion  of  the  property  which  was  intended 
for  the  plaintiffs,  and  the  owner  might  either 
have  brought  trover  or  he  might  have  waived 
the  tort  and  brought  asuumpsit  for  the  money 
which  the  defendant  had  received  on  the  sale 
of  the  goods. 


There  is  no  difficulty  about  the  form  of  the 
action  ;  but  the  question  is,  who  was  entitled 
to  bring  it?  That  depends  on  the  inquiry, 
who  was  the  owner  of  the  goods  at  the  time 
of  the  conversion  ?  Mrs.  Clifton  had,  in  ef- 
fect, made  a  proposition  to  sell  the  goods  to 
the  plaintiffs  in  part  payment  of  her  debt;  but 
the  offer  had  not  been  acceptsd  at  the  time  of 
the  conversion.  *The  plaintiffs  were  [*5 81 
at  full  liberty  to  reject  the  goods,  and  sue  for 
the  whole  debt.  The  transaction  amounted  to 
nothing  more  than  an  offer  by  one  party  to  sell 
goods,  which  was  not  accepted  by  the  other. 
There  was  no  contract  of  sale.  The  title  to 
the  property  still  remained  in  Mrs.  Clifton, 
and  the  action  should  have  been  brought  in 
her  name. 

The  case  of  Atkin  v.  Harwich,  1  Str.,  165,  re- 
ported also  in  10  Mod.,  432,  and  Fortesc..  353, 
has  often  been  questioned,  and  it  has  been 
generally  agreed  that  the  case  cannot  be  sup- 
ported on  the  reasoning  of  the  judges  who  de- 
cided it.  If  the  vendees  received  the  good* 
which  had  been  sent  pursuant  to  their  order, 
the  contract  of  sale  wascomplete,  and  nothing 
short  of  a  resale  could  revest  the  title  to  the 
property  in  the  defendants.who  were  the  vend- 
ors. And  although  the  vendees  delivered  the 
goods  to  Penhallow  for  the  use  of  the  defend- 
ants, yet,  as  the  bailee  was  a  stranger  to  the 
defendants,  the  title  could  not  revest  in  them 
until  they  assented  to  the  transfer ;  and  in  the 
meantime  the  vendees  had  become  bankrupts, 
and  the  property  had  passed  to  the  assignee  in 
bankruptcy.  Ld.  Mansfield  said  of  that  case, 
that  "  The  judgment  seemed  to  be  right,  but 
the  reasons  wrong.  The  true  ground  was,  that 
the  trader  very  honestly  refused  to  accept  the 
goods, and  returned  them."  Harman  v.  Muhar, 
Cowp.,  125.  Ld.  Kenyon  acquiesced  in  this 
view  of  the  case  in  Neate  v.  Ball,  2  East,  117. 
But  in  an  earlier  case  he  had  spoken  of  the 
original  contract  of  sale  as  complete,  and  said 
that  "The  agreement  of  the  parties  to  rescind 
that  contract  put  an  end  to  the  sale, as  if  it  had 
never  taken  place."  Salte  v.  Field,  5T.  K,  214. 
There  is  great  difficulty  in  saying  that  the  vend- 
ees refused  to  accept  the  goods,  for  they  actu- 
ally received  and  kept  them  more  than  a  month 
before  they  were  delivered  to  Penhallow,  and 
nineteen  days  more  elapsed  before  they  advised 
the  vendors  of  what  had  been  done.  Further 
as  to  Atkin  v.  Barwick,  see  Alderson  v.  Temple, 
4  Burr.,  2239,  where  Ld.  Mansfield  says:  "The 
honesty  of  the  case  inclined  the  court  to  the 
judgment  which  they  gave  :  the  reason  given 
turns  upon  a  subtilty.  See,  also,  Richardson  v. 
Goss,  3  Bos.  &  P.,  119;  Ash  v.  Putnam,!  Hill, 
*309,and  Lawes,  Chart. -Part.,  544-550.  [*582 
Although  Atkin  v.  Barwick  seems  never  to  have 
been  overruled,  it  would  be  difficult,  I  think, 
to  support  it  upon  any  principle  without  alter- 
ing some  of  the  facts. 

But  if  that  case  can  be  supported  either  on 
the  ground  that  the  vendees  refused  to  receive 
the  goods,  or  because  the  sale  was  afterwards 
rescinded.it  is  nevertheless  plainly  distinguish- 
able from  the  one  at  bar.  There.the  same  goods 
which  had  been  ordered  were  delivered  to  Pen- 
hallow to  be  returned  to  the  vendors;  but  there 
is  no  such  fact  in  this  case.  It  does  uot  appear 
where  Mrs.  Clifton  obtained  these  goods.  They 
belonged  to  her,  and  the  plaintiffs  cannot  suc- 
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ceed  without  showing  that  they  had  purchased 
from  her  prior  to  the  conversion  by  the  defend- 
ant. That  they  have  not  made  out.  They  show 
nothing  more  than  a  proposition  on  her  part 
to  sell, which  had  not  been  assented  to  by  them. 
As  there  was  no  contract  of  sale,  the  title  re- 
mained in  Mrs.  Clifton.  She  might  have  re- 
called the  goods,  and  in  judgment  of  law  the 
conversion  by  the  defendant  was  an  injury 
done  to  her.  The  plaintiffs  did  not  assent  to 
the  proposition  to  take  the  goods  in  part  pay- 
ment of  their  debt,  until  a  month  after  the  con- 
version by  the  defendant  ;  and  it  is  carrying 
the  doctrine  of  relation  a  little  too  far  to  say 
that  it  will  transfer  the  right  of  action  which 
had  already  vested  in  Mrs.  Clifton.  I  think  the 
judgment  of  the  court  below  erroneous. 

Cowen,  J.  Mrs.  Clifton  being  indebted  to 
the  plaintiffs  below,  shipped  goods  to  the  de- 
fendant with  instructions  to  deliver  them  to 
the  plaintiffs  in  part  discharge  of  the  debt.  In- 
stead of  doing  so,  he  converted  the  goods  by 
selling  them  as  his  own  and  receiving  the  price. 
After  this,  the  plaintiffs,  who  were  apprised 
of  the  fact  by  Mrs.  Clifton's  letter,  demanded 
the  goods  of  the  defendant,  which  he  refused 
to  deliver,  and  denied  having  received  any  di- 
rection to  deliver  them.  The  claim  of  the  plaint- 
iffs below  was  resisted  on  the  ground  that  the 
only  person  entitled  to  a  remedy  against  the 
defendant  was  Mrs.  Clifton,  the  plaintiffs  not 
having  become  parties  to  the  transaction  till 
after  the  sale.  The  objection  was  overruled, 
583*]  the  plaintiffs  *had  a  verdict  and  judg- 
ment, of  which  the  defendant  seeks  a  reversal 
for  error. 

The  defendant  received  the  goods  with  the 
instructions  of  Mrs.  Clifton,  and  never  having 
in  answer  to  her,  declined  the  trust,  he  was 
clearly  estopped  to  question  it  as  between  him- 
self and  her.  Beside,  the  presumption  would 
be  that  he  originally  assented  to  the  terms  of 
the  delivery  ;  because,  retaining  the  goods  as 
he  did,  such  assent  was  honest,  and  withhold- 
ing it  would  have  been  a  fraud.  Indeed,  it  is 
not  denied  that  as  to  Mrs.  Clifton,  the  defend- 
ant was  incapable  of  repudiating  the  trust:  but 
it  is  insisted  that  no  right  whatever  accrued  to 
the  plaintiffs.  It  would  be  doing  no  violence 
1o  the  truth,  and  indeed  following  out  a  well 
settled  rule  of  law,  to  say  that  the  plaintiffs, 
who  were  apprised  by  Mrs.  Clifton's  letter  of 
the  facts,  immediately  assented.  The  assign- 
ment to  them  was  beneficial.  Mrs.  Clifton  was 
insolvent  and  sent  the  goods  to  be  applied  in 
part  payment.  On  this  presumption  the  plaint- 
iffs were  in  all  probability  privy  to  the  trans- 
action before  the  goods  had  been  sold  by  the 
defendant.  The  latter  could  scarcely  have 
supposed  that  the  plaintiffs  would  not  be  duly 
informed,  and  would  not  at  once  accede  to  an 
arrangement  which  in  no  view  could  be  other- 
wise than  beneficial.  Under  such  circum- 
stances, the  court  below  could  not,  on  the 
most  familiar  principles  of  presumptive  evi- 
dence, do  less  than  refuse  the  motion  fora  non- 
suit, which  is  the  only  decision  upon  the  mer- 
its to  which  any  exception  appears  to  have 
been  taken.  On  this  motion  being  denied,  the 
parties  assented  that  a  verdict  should  pass  for 
the  plaintiff,  the  amount  to  be  adjusted  by  the 
court.  The  court  below,  as  appears  from  their 
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opinion  with  which  we  have  been  furnished, 
thought  the  plaintiffs  might  have  brought  tro- 
ver. I  cannot  bring  myself  to  doubt  that  they 
might.  Here  was  a  package  of  goods  coming 
to  the  defendant's  hands  directed  to  the  plaint- 
iffs, designated  by  a  separate  letter  as  intended 
for  them,  the  plaintiffs  themselves  having  pre- 
sumptively assented,  as  they  did  soon  after- 
wards in  express  terms.  If  trover  would  have 
lain,  it  follows  that  an  action  for  money  had 
and  received  will  lie  for  the  price  obtained  on 
the  sale,  or  for  the  value  as  goods  sold  and  de- 
livered, at  the  election  *of  the  plaint-  [*584 
iffs.(a)  So  far  as  the  defendant  was  concerned, 
his  silence  was  an  assent  to  assume  the  trust, 
and  an  undertaking  to  execute  it.  Was  there 
ever  a  doubt  entertained  in  any  case  that  where 
money  is  handed  to  B  for  the  use  of  C,  the 
latter  may  have  an  action  for  it,  especially 
where  he  consents  to  the  trust  ?  The  same 
principle  applies  to  the  like  delivery  of  goods 
in  trust.  The  case  of  Atkin  v.  Barwick,  1  Str., 
165,  is  in  point  and,  indeed  goes  much  further 
than  it  is  necessary  to  go  in  this  case.  There, 
the  debtors  sent  the  goods  to  one  Penhallow, 
to  be  delivered  to  the  creditors.  The  delivery 
was  held  to  vest  the  property  of  the  goods  in 
them  immediately,  subject  to  its  being  devest- 
ed  by  their  dissent.  This  was  on  the  ground 
I  have  mentioned,  that  the  trust  was  beneficial; 
and  the  presumption  was  allowed,  although 
they  in  fact  knew  nothing  of  the  transaction 
till  after  the  debtors  had  become  bankrupt  and 
the  rights  of  others  had  therefore  arisen  and 
claimed  a  preference.  The  express  assent  of 
the  creditors  after  all  this,  was  given  in  evi- 
dence, and,  under  the  circumstances,  even  the 
intermediate  claims  of  third  persons  were  over- 
ruled. *It  is  not  very  important,  for  [*585 
the  purposes  of  the  question  before  us,  wheth- 
er the  reason  given  for  the  decision  was  sound 
or  not.  The  case  has  never  been  overruled, 
though  Ld.  Mansfield  thought  he  had  found  a 
better  reason,  viz.:  the  refusal  by  the  debtors 
to  accept  the  goods  which  had  been  sent  to 
them  by  the  creditors  on  sale.  The  conflicting 
cases  have  been  cited  by  Mr.  J.  Bronson,  and 
are  considered  by  Lawes,  Stoppage  in  Transitu, 

(a)  For  the  American  cases  on  the  subject  of  waiv- 
ing1 tort  and  bringing1  assumpsit,  see  1  Hill,  240,  and 
n. a :  3  Id.,  282, 283,  and  n.a;l  Metcalf  &  Perk.  Dig., 
274,  297,  298.  The  leading  English  cases  will  be  found 
collected  in  1  Steph.  N.  P.,  285,  286,  346,  Am.  ed.  1844; 
Chit.  Cont..  18,  19,  477,  Springf.  ed.  1839 ;  1  Leigh  N. 
P.,  4.  5,  90,  91,  Am.ed.  1838  ;  2  Phil.  Ev..  110,  111,  7th 
Lond.  ed. 

The  observations  of  the  judges  in  Young  v.  Mar- 
shall. 8  Ring.,  43,  are  worthy  of  attention  as  illus- 
trating the  principle  on  which  the  English  doctrine 
rests.  The  action  was  for  money  had  and  received 
and  was  brought  by  the  assignee  of  a  bankrupt, 
against  the  sheriff,  on  the  ground  that  he  bad 
wrongfully  sold  goods  belonging  to  the  plaintiff  on 
&fl.  fa.;  and  it  was  objected  that  the  action  should 
have  been  trover,  especially  as  the  money  had  been 
paid  over  to  the  execution  creditor  before  suit  com- 
menced. The  court,  however,  overruled  the  objec- 
tion, holding  that  the  plaintiff  might  but  was  not 
bound  to  go  for  the  tort.  Tindal,  Ch.  J.,  there  stated 
the  rule  to  be.  that  "  No  party  is  bound  to  sue  in 
tort,  where,  by  converting  the  action  into  an  action 
of  contract,  he  does  not  prejudice  the  defendant ; 
and.  generally  speaking,  it  is  more  favorable  to  the 
defendant  that  he  should  be  sued  in  contract,  be- 
cause that  form  of  action  lets  in  a  set-off,  and  ena- 
bles htm  to  pay  money  into  court."  Boaanqnot,  J., 
denied  that  the  plaintiff  who  brings  awumnftff,  in 
such  caw*,  thereby  affirms  the  acts  of  the  ahcriff ; 
"  he  merely  waives  his  claim  to  damages  for  a  wrong 
and  seeks  to  recover  only  the  proceeds  of  the  sale. 
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547-550.  They  are  all  cases  of  struggles  for 
preference  by  persons  claiming  under  the  vend- 
or prior  to  the  express  assent  of  the  vendee  ; 
and  the  cases  should  be  understood  as  speak- 
ing with  a  view  to  this  when  they  say  that  At- 
kin  v.  Barwick  cannot  be  sustained  to  its  full 
extent.  Before  the  assent  of  the  creditors  had 
been  given,  the  debtors  had  become  bankrupt 
The  rights  of  the  assignees  had  arisen.  Had 
Penhallow  stood  on  his  own  right,  resisting 
the  claim  of  his  cestui  one  trust ;  had  he  sold 
the  goods  and  then  set  the  creditors  at  defiance, 
claiming  title  himself  to  the  spoils  of  the  fraud, 
he  would  have  been  nearer  the  case  of  the  de- 
fendant below. 

The  rights  of  third  persons  not  intervening, 
it  seems  to  me  that  all  difficulty  is  removed. 
What  was  it  to  the  defendant  below  whether 
the  plaintiffs  gave  their  assent  to  the  trust  be- 
fore or  after  the  goods  were  sold?  A  man  re- 
ceives money  from  A  with  direction  to  pay  it 
over  to  B;  is  it  possible  that  his  converting  the 
money  to  his  own  use  before  B  demands  it 
shall  defeat  the  claim  of  the  latter?  So  of 
goods.  It  seems  to  me  a  plain  answer  to  such 
a  defense,  that  B  has  finally  agreed  to  the  trust 
by  demanding  the  money  or  ^oods,  or  by 
bringing  an  action;  either  of  which  would  be 
an  adoption  of  the  transaction.  This  adoption 
operates  by  relation  to  the  time  when  the  trust- 
ee received  the  goods,  if  not  to  the  time  when 
they  were  sent.  All  parties  agree,  the  trustee 
inclusive,  who  could  have  no  title  except  as 
trustee.  The  right  of  the  debtor  to  counter- 
mand the  proposition  of  transfer  is  gone.  I 
shall  not  cite  many  cases  to  show  that  the  sub- 
sequent adoption  of  an  assumed  authority  or 
trust  is  the  same  in  effect  as  an  original  assent 
to  it.  The  proposition  is  too  familiar.  Such 
adoption  always  operates  by  relation  and  over- 
reaches all  claims  of  the  original  parties  which 
586*]  *are  contrary  to  the  right  and  justice 
of  the  case.  It  has  never  been  disallowed:  and 
in  furtherance  of  right  and  justice,  it  was  al- 
lowed in  Atkin  v.  Barwick  to  operate  even  as 
against  the  rights  of  third  persons.  Surely  it 
was  never  questioned  anywhere,  independent- 
ly of  such  rights.  Where,  says  Chancellor  Kent , 
a  trust  is  created  for  the  benefit  of  a  third  per- 
son, though  without  his  knowledge  at  the  time, 
he  may  affirm  the  trust  and  enforce  its  execu- 
tion. Cumberland  v.  Codrington,  3  Johns.  Ch., 
261.  And  he  cites  cases  that  where  the  trust 
regards  personal  property  it  may  be  enforced 
at  law.  See,  also,  Shepherd  v.  M'Evers,  4  Id. , 
138,  189.  This  doctrine  is  illustrated  every 
day  in  the  case  of  trusts  created  by  assignments 
for  the  benefit  of  creditors,  to  which  the  trust 
in  question  is  analogous.  No  one  ever  doubted 
that  on  the  creditor's  assent  at  any  time,  he 
takes  foo'ing  with  all  the  other  creditors  from 
the  date  of  the  assignment.  The  length  to 
which  this  doctrine  of  relation  is  carried  ap- 
pears in  Church  v.  Oilman,  15  Wend.,  656,  660. 
The  delivery  of  a  deed  to  a  stranger,  declared 
to  be  for  the  use  of  the  grantee,  even  without 
his  knowledge,  was  there  held  to  be  a  delivery 
to  the  grantee;  and  in  another  case,  though  he 
did  not  receive  the  deed  nor  even  know  of  its 
existence  till  after  the  death  of  the  grantor,  his 
assent  was  held  to  relate  back  to  the  life  of  the 
grantor,  and  the  acceptance  to  be  valid  from 
the  day  of  delivery.  Belden  v.  Carter,  4  Day, 
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66;  Wheelwright  v.  Wheelwright,  2  Mass.,  447,  S. 
P.,  and  other  cases  cited  15  Wend.,  662,  663. 
The  objection  that  the  defendant  below 
would,  by  our  sustaining  this  judgment,  be 
compelled  to  disgorge  in  the  wrong  direction, 
I  have  already  spoken  of  as  destitute  of  foun- 
dation. As  this  objection  seems  to  raise  the 
only  difficulty  which  can  be  considered  serious, 
its  want  of  validity  should  not  be  taken  for 

§  ran  ted.  Can  Mrs.  Clifton  maintain  an  action? 
he  sent  the  goods  proposing  that  they  should 
be  taken  by  the  plaintiffs  below  as  purchasers. 
This  was  on  a  valuable  consideration;  1  Str., 
166,  167;  and  the  proposition  was  never  re- 
voked. Indeed  it  was  irrevocable.  Id.  It  stood 
open  till  accepted  by  the  vendees.  That  an 
acceptance  constituted  a  perfect  sale  as  between 
Mrs.  Clifton  and  them,  was  *held  in  [*587 
Mactier  v.  Frith,  6  Wend.,  103.  The  principle 
established  by  that  case,  is  that  a  proposition 
to  sell  is  presumed  to  continue  unless  revoked; 
and  an  acceptance,  even  without  notice  to  the 
vendor,  consummates  the  sale.  The  case  is  one 
of  divers  acts,  constituting  together  a  complete 
transfer.  Mrs.  Clifton  being  thus  entirely  cut 
off,  so  that  no  action  can  lie  at  her  suit,  it  fol- 
lows that,  if  the  present  action  fails,  all  remedy 
is  gone,  and  the  defendant  pockets  the  fruit  of 
the  wrong  he  committed,  with  impunity.  This 
should  not  be;  and  the  case  as  now  stated  ren- 
ders the  general  doctrine  of  relation  more  obvi- 
ous. That  is  laid  down  in  Vin.  Abr.,  tit.  Re- 
lation, E,  8,  and  was  recognized  and  acted  upon 
by  this  court  in  Jackson  v.  Ramsay,  3  Cow., 
75,  80.  It  is  this:  "  Where  there  are  divers 
acts  concurrent  to  make  a  conveyance,  estate 
or  other  thing,  the  original  act  shall  be  pre- 
ferred." At  the  same  letter  in  Viner,  pi.  5  and 
6,  it  is  said:  "  In  privity  of  right  the  law  shall 
have  relation  to  the  first  act."  Again;  "Execu- 
tion of  all  things  executory  respect  the  original 
act,  and  shall  have  relation  thereto,  and  shall 
make  but  one  act,  though  done  at  several 
times."  This  is  no  more  than  the  rule  laid 
down  by  Ld.  Mansfield  in  Alderson  v.  Temple, 
4  Burr.,  2239.  He  there  says:  "  A  contract 
shall  be  presumed  complete  upon  any  distinc- 
tion where  the  justice  of  the  case  requires  it, 
ihough  there  is  no  actual  delivery."  He  in- 
stances the  case  of  consigning  goods  in  pay- 
ment of  a  consideration  before  advanced,  which 
shall  even  oust  the  assignees;  and  to  this  ex- 
lent  he  recognizes  Atkin  v.  Barwick.  Goods 
sent  to  pay  a  debt  are  in  consideration  of  a  pre- 
vious advancement  within  the  meaning  of  ihe 
rule.  They  pass  from  the  time  of  being  loaded 
and  started;  and  this  is  the  case  of  which  Ld. 
Mansfield  is  speaking.  It  is  in  fact  the  doctrine 
of  relation  even  as  against  the  intervening 
rights  of  third  persons. 

But  take  it  that  the  contract  had  effect  only 
from  the  time  when  the  assent  of  the  plaint- 
iffs below  was  communicated  to  the  defendant; 
though  this  was  after  he  had  wrongfully  sold 
the  goods  and  got  the  money.  The  goods  still 
existed  in  specie,  and  as  between  the  parties 
the  property  passed.  I  do  not  say  as  against 
the  defendant's  vendee;  but  as  agains*  the  de- 
fendant *himself.  From  that  time  he  [*588 
clearly  became  liable  for  their  value  in  this  ac- 
tion. At  least  all  right  to  the  money  in  his 
hands,  the  substitute  and  representative  of  the 
goods,  passed.  Surely,  under  circumstances 
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like  those  before  us,  the  law  will  give  effect  to 
the  contract  as  far  as  possible.  This  seems  to 
me  the  last  case  in  which  we  should  disregard 
the  rule  valeat  quantum  valere  potest.  I  am  for 
affirming  the  judgment. 

Nelson,  Ch.  J.,  concurred. 

Judgment  affirmed. 

Trust  created  for  benefit  of  third  person—  Presump- 
tion of  adoption.  Explained— 24  N.  Y.,  542,  543. 

Cited  in-20  N.  Y.,  274  ;  46  N.  Y..  460 ;  7  Am.  Rep., 
371 :  18  Hun,  94. 

Trust— Adoption  bjf  beneficiary.  Distinguished— 
40  N.  Y.,438. 

Cited  in— 20  N.  Y.,  397  :  46  N.  Y.,  317;  7  Am.  Rep., 
340;  14  Hun.  480 ;  a5  Barb.,  155 ;  57  How.  Pr..  384 ;  63 
How.  Pr.,  318 ;  2  Sandf .,  335. 

Trust  created  for  payment  of  debts—  Conversion  by 
trustee.  Cited  in— 25  N.  Y..  242;  29  Hun,  423;  2  Rob., 
52 :  49  Iowa,  587  :  31  Am.  Rep.,  164. 

Tort— Assumpsit— Election  of  remedies.  Cited  in— 
5  Denio.  374 ;  27  Barb.,  655  ;  66  Barb.,  355 ;  7  How.  Pr., 
281 ;  3  E.  D.  S.,  75 ;  20  Kan.,  92 :  49  Am.  Dec.,  277 ;  33 
Wis.,  605 ;  14  Am.,  Rep.,  783, 785. 

Also  cited  in-2  N.  Y.,  100 :  38  N.  Y.,  229. 


BROWNING  ET  AL. 

V. 

HANFORD,  Sheriff,  etc. 

Loss  of  Goods  by  Fire,  after  Levy — Sheriff,  Not 
an  Insurer — Extent  of  His  Liability — Obliga- 
tion of  Receiptor. 

A  sheriff  is  not  an  insurer  of  poods  which  he  has 
seized  under  an  execution,  though  he  is  answerable 
if  they  be  lost  either  through  nis  own  neglect  or 
that  of  others  entrusted  by  him  with  the  custody. 

Where  a  sheriff,  having  seized  goods  under  a  fl.  fa. 
sufficient  to  satisfy  it,  left  them  with  the  debtor, 
taking  a  receipt  from  a  third  person  in  which  the 
latter  promised  to  deliver  the  goods,  etc.  or  pay  the 
debt,  and  afterwards  they  were  casually  destroyed 
by  fire ;  held,  in  an  action  by  the  creditor,  that  the 
sheriff  was  not  liable.  Cowen,  J.,  dissented. 

The  extent  of  obligation  contracted  by  the  re- 
ceiptor  in  such  case,  can  have  no  influence  upon 
the  liability  of  the  sheriff.  Per  Bronson,  J. 

A  promise  by  a  receiptor  which  purports  on  ite 
face  to  render  him  responsible  to  the  officer  beyond 
what  the  latter  can  be  made  liable  for  to  the  credit- 
or,  is  void,  at  least  for  the  excess.  Per  Nelson,  Ch. 
J.,  and  Bronson,  J. 

If,  in  a  suit  against  the  receiptor,  it  turn  out  that 
the  officer  is  not  liable  to  the  creditor,  the  action 
cannot  be  maintained.  Per  Nelson.  Ch.  J.,  and 
Bronson,  J. 

Citations— Story,  Bailm.,  24,  25,95.  sec.  126;  98,  98, 
sees.  128.  130 ;  296.  390,  391.  sec.  620 ;  3  Atk.,  480 ;  25 
Wend.,  440;  1  Mason,  96,  101,  102;  6  Johns..  12;  23 
Wend..  498-502 ;  Wat*.  Sher.,  140, 141 ;  24  Wend.,  383 : 
Dyer,  66.  b :  2  Pa..  170 ;  9  Serg.  &  R.,  396 :  1  Roll.  Abr. 
Escape,  D.  807 ;  Dalt.  Sher..  104,  ch.  21  ;  354,  ch.  95;  2 
R.  8..  359,  2d  ed.;  11  Mass.,  242.  247 :  12  Mass.,  163.  167: 
15  Mass.,  10, 14:  4  Co.,  83,  84;  2  Ld.  Raym.,  909;  Aleyn, 
26:  6  T.  R.,  750;  8  T.  R.,  259.  267;  1  Keb.,  561 ;  7 
Johns..  429:  12  Johns..  207,  208 :  9  Johns.,  361:  7  Cow., 
294  :  2  R.  8.,  286.  sec.  59;  Jones,  Bailm.,  43-45 :  Doct. 
&  Stud.  Dial,  2,  ch.  38. 

p  ASE.tried  at  the  Yates  Circuit  in  November, 
\J  1841,  before  Moseley.  C.  Judge.  The  de- 
fendant was  sheriff  of  the  County  of  Yates, 
and  this  action  was  brought  to  recover  dam- 
ages for  not  collecting  the  amount  of  an  exe- 
cution issued  in  favor  of  the  plaintiffs  against 
John  J.  Rosenhury.  On  Ihe  trial,  the  plaintiffs 
proved  that  they  recovered  judgment  in  this 
589*1  court  against  Rosenbury  *in  May  Term, 
1840.  for  $806.24,  and  that  a/,  fa.  was  issued 
thereon  directed  to  the  sheriff  of  Yaies,  which 
was  delivered  to  the  defendant's  under  sheriff, 
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Charles  P.  Babcock,  to  be  executed.  The 
plaintiffs  then  read  in  evidence  the  return  to 
the  ./i.  fa.,  in  the  words  following: 

"By  virtue  of  the  annexed  writ  I  did,  on  the 
21st  day  of  May,  1840,  levy  upon  divers  dry 
goods,  groceries,  store  furniture,  etc.,  being 
the  goods  and  chattels  of  the  within  named 
defendant  and  sufficient  in  value  to  satisfy  the 
said  writ,  and  did  thereupon  take  a  receipt  for 
said  goods  and  chattels  of  which  the  subjoined 
is  a  copy,  and  left  the  same  goods  and  chattels 
in  the  possession  of  the  said  defendant.  That 
after  the  said  levy  was  made,  to  wit:  on  the 
31st  day  of  May,  1840,  I  was  served  with  an 
order  made  by  Daniel  Moseley,  circuit  judge, 
etc.,  staying  the  proceedings  upon  said  writ 
until  the  first  Tuesday  of  August  then  next, 
and  until  the  further  order  of  the  Supreme 
Court.  That  before  the  expiration  of  the  time 
mentioned  in  said  order,  to  wit:  on  the  22d  day 
of  June,  1840,  the  said  goods  and  chattels  were 
casually  consumed  by  fire  with  the  building  in 
which  I  found  and  left  them,  excepting  a  small 
portion  thereof  which  I  have  sold  according  to 
law  and  upon  which  sale  I  have  made  $17.37, 
parcel  of  the  damages  within  mentioned,  besides 
my  costs  upon  the  same.  I  further  certify  that 
Samuel  S.  Ellsworth,  the  person  who  gave  the 
receipt,  is  of  sufficient  responsibility  for  the 
same.  Dated  Dec.  28th,  1840. 

The  answer  of  URIAH  HANFORD,  Sheriff, 
by  Charles  P.  Babcock,  Under-Sheriff." 

The  receipt  referred  to  in  the  above  return 
was  also  read  in  evidence,  and  is  in  the  words 
following: 

Supreme  Court. 
John  H.  Browning  and  others,  )  Execution 


John  J.  Rosenbury. 

By  virtue  of  an  execution  in  the  above  enti- 
tled cause,  I,  Charles  P.  Babcock,  Under- 
Sheriff  of  the  County  of  Yates.  have  levied 
upon  all  the  goods,  wares  *and  mer-  [*59O 
chandise  in  the  store  of  John  J.  Rosenbury,  in 
the  Village  of  Penn  Yan,  the  amount  of  goods 
estimated  at  two  thousand  dollars.  Received 
the  above  goods  of  Charles  P.  Babcock,  the 
above  named  sheriff,  and  I  agree  to  deliver  the 
same  to  him  or  to  Uriah  Hanford,  Sheriff  of 
the  County  of  Yates,  on  demand,  or  pay  the 
amount  of  the  above  entitled  execution  with 
costs.  May  21st,  1840.  S.  S.  ELLSWORTH." 

The  defendant's  counsel  moved  for  a  non- 
suit on  the  ground  that  the  facts  stated  in  the 
return  formed  a  perfect  defense  to  the  action. 
The  circuit  judge  overruled  the  motion,  and 
charged  the  jury  that,  if  from  the  evidence  they 
were  satisfied  a  levy  was  made,  a  receipt  taken, 
and  the  goods  left  with  the  execution  debtor. 
as  stated  in  the  return,  the  fact  of  their  having 
been  destroyed  by  fire  did  not  excuse  the  sher- 
iff. Exception.  Verdict  in  favor  of  the  plaint- 
iffs for  the  sum  of  $891.87.  The  defendant 
now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Messrs.  H.  Welles  and  F.  M.  Haight,  for 
the  defendant,  cited  and  commented  on  lloyce 
v.  Anderson,  2  Pet.,  155;  Jenner  v.  Joliffe.  6 
Johns.,  12;  Story,  Bailm.,  96.  97,  890.  391. 

Mr.  A.  Gardiner,  for  the  plaintiffs,  relied 
principally  upon  Phillips  v.  Bridge,  11  Mass., 
242,  247;  Tyler  v.  Ulmer,  12  Id.,  163.  172.  and 
Congdon  v.  Cooper,  15  Id.t  10,  14.  He  also  cited 


590 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1843 


Clerk  v.  Withers,  6  Mod.,  290,  292,  293;  8.  C., 
2  Ld.  Raym.,  1072,  and  FairchUd  v.  Case,  24 
Wend.,  881. 

Cowen,  J.  The  circuit  judge  put  the  case 
to  the  jury  upon  the  sheriff's  return.  Had  the 
judge  denied  its  force  as  evidence,  the  sheriff 
might  have  shown  the  exculpatory  facts  by 
proof  aliunde.  The  return  must,  therefore,  be 
regarded  as  evidence,  for  the  purposes  of  this 
motion,  and  as  the  only  defensive  evidence  in 
the  case. 

The  ground  of  defense  is  that,  though  suffi- 
cient goods  were  levied  on,  they  were  immedi- 
ately, May  21,  delivered  to  a  receiptor.  That 
on  the  81st  there  was  an  order  served  to  stay 
the  sheriff  till  the  next  August  Term,  the  goods 
591*]  in  the  meantime,  *June  22,  being  cas- 
ually consumed  by  fire.  The  receipt  mentioned 
the  goods  as  seized  under  execution  at  the  suit 
of  the  plaintiffs,  agreed  on  their  value  at 
42,000,  and  stipulated  to  redeliver  them  on  de- 
mand or  pay  the  value. 

The  property  of  the  sheriff  in  goods  seized 
by  virtue  of  a  fi.  fa.,  is  analogous  in  most 
points  to  that  of  an  ordinary  bailee  of  goods 
for  the  purpose  of  custody  and  sale.  He  is 
very  nearly  in  the  case  of  a  factor  del  credere, 
the  keeper  and  seller  of  goods  with  an  obliga- 
tion to  guaranty  the  sale  and  a  lien  on  the  pro- 
ceeds to  secure  his  compensation.  He  also  acts, 
like  the  factor,  under  a  power  which  may  be 
revoked  or  controlled  by  others  having  a  par- 
amount interest.  The  factor  is  generally  held 
liable  for  ordinary  diligence  in  his  vocation. 
He  is  "not  liable  for  any  losses  by  theft,  rob- 
bery, fire,  or  other  accident,  unless  it  is  con- 
nected with  his  own  negligence."  Storv, 
Baihn..  296.  He  is,  of  course,  warranted  In 
delegating  his  trust,  or  such  portion  of  it  as  the 
exigencies  of  business  may  require,  to  his  serv- 
ants. In  all  these  respects  there  is  an  obvious 
parallel  between  his  rights  and  obligations  and 
that  of  the  sheriff.  And  looking  upon  the  lat- 
ter, for  the  present,  as  holding  the  personal 
custody  of  the  goods,  or  as  having  left  them 
with  servants  whose  interests  were  indifferent 
between  the  parties,  I  think  the  return  must  be 
•considered  as  making  out  a  complete  defense. 
It  says,  the  goods  were  casually  destroyed  by 
fire.  It  describes  an  accidental  destruction,  for 
which  a  factor  would  not  be  liable.  If  the  return 
is  to  be  taken  as  showing  generally  that  they 
were  destroyed,  not  saying  casually,  this  would 
probably  call  for  proof  on  the  part  of  the 
plaintiff  that  there  was  some  negligence  in  the 
sheriff  or  his  delegate.  The  intendment  is, 
that  a  bailee  has  done  his  duty  till  the  contrary 
has  been  shown.  There  are  exceptions;  but 
the  general  rule  is  as  I  have  stated. 

That  a  bailee  of  goods  holds  them  in  the  ca- 
pacity of  a  public  officer,  has  never,  that  I  am 
aware,  been  considered  as  fixing  a  more  rigor- 
ous measure  of  liability  upon  him  than  if  he 
were  a  private  person.  The  contrary  has  been 
held  in  respect  to  several  officers.  One  instance 
is  that  of  receivers;  Knight  v.  Plymouth,  3  Atk. , 
480;  another  that  of  a  county  treasurer;  Super- 
592*]  visors*of  Albany  Co.  v.  Dorr,  25  Wend.. 
440;  another  that  of  a  postmaster;  Id.,  and 
cases  cited.  So  as  to  revenue  officers.  Burke 
v.  Trevitt,  1  Mason,  96.  101,  102,  &nd  cases 
cited.  The  general  liability  of  officers  having 
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the  charge  of  property  is  put  by  Mr.  J.  Story 
on  the  same  footing  as  that  of  bailees  for  hire. 
Story,  Bailm.,  96,  sec.  130;  Id.,  390,  sec.  620. 
The  same  doctrine  was  assumed  as  applicable 
to  sheriffs  holding  goods  taken  by  attachment, 
in  Jenner  v.  Joliffe,  6  Johns.,  12.  Nor  are  the 
cases  cited  by  the  plaintiff's  counsel  from  the 
Mass,  reports  in  any  way  incompatible  with  it. 

It  was  supposed  that  a  peculiar  obligation 
arises  from  the  seizure  upon  execution  operat- 
ing as  a  satisfaction  of  the  debt.  But  this  ef- 
fect must  be  taken  with  many  qualifications. 
Green  v.  Burke,  23  Wend.,  496-502.  No  case 
goes  the  length  of  saying  that  if  the  goods  be 
destroyed  without  any  fault  of  the  sheriff,  the 
plaintiff  shall  not  be  entitled  to  sue  out  a  new 
execution,  or  the  sheriff  to  make  a  new  levy. 

The  principle  of  liability  for  escapes  certain- 
ly admits  of  no  excuse  which  would  not  ex- 
empt a  common  carrier.  Watson,  Sheriffs, 
140,  141,  and  books  cited;  FairchUd  v.  Case,  24 
Wend.,  383,  and  books  cited;  Dy.,  666.  A 
rule  so  rigorous,  like  that  which  binds  the  car- 
rier, probably  found  its  way  into  the  law  upon 
grounds  applicable  to  the  particular  case.  In 
Green  v.  Hern,  2  Pa.,  170;  Gibson,  Ch.  J.,  said 
the  reason  of  the  rule  is  precisely  the  same  in 
both  cases.  He  mentioned  the  difficulty  of 
proving  negligence  in  the  first  instance,  with 
the  danger  of  corruption  and  collusion.  In 
Wheeler  v.  Hambright,  9  Serg.  &  R,  396,  he  had 
previously  said  that  the  strictness  of  the  law 
arose  from  public  policy,  and  then  assigned 
some  of  the  reasons  which  influence  the  case 
of  the  carrier.  An  additional  argument  arises 
from  the  sheriff's  power  to  raise  the  posse  com- 
mitatus,  and  the  fact  that  a  public  jail  is  pro- 
vided for  him.  This  will  be  seen  by  1  Roll. 
Abr.,  Escape,  D,  807.  He  says  that  a  rescous 
from  an  arrest  on  mesne  process  may  excuse 
an  escape,  if  made  before  the  prisoner  be  car- 
ried to  jail,  because  the  sheriff  is  not  bound  to 
carry  the  posse  with  *him;  though  oth-  [*593 
erwise  if  the  arrest  were  on  a  ca.  sa.  after  the 
prisoner  reaches  the  jail.  He  puts  the  inci  eased 
responsibility  on  an  obligation  "to  conserve 
his  jail  at  his  peril."  It  is  true  he  may,  if  he 
think  proper,  call  in  the  posse  to  aid  in  pre- 
serving goods.  Dalt.  Shff.,  104,  ch.  21;  Id., 
354;  ch.  95;  2  R.  S.,  359,  2d  ed.  But  the  call 
has  reference  to  actual  or  apprehended  resist- 
ance; Id.,  Id.;  not  to  casual  losses.  It  is 
doubtful  whether  the  sheriff  can  command  the 
gratuitous  service  of  citizens  for  the  mere  pur- 
pose of  guarding  against  ordinary  accidents. 
We  know  this  is  never  thought  of,  especially 
in  the  case  of  seizing  and  taking  care  of  goods. 
Independently,  therefore,  of  the  security  taken 
by  the  sheriff  from  one  who  receipts  the  goods 
for  the  benefit  of  the  debtor,  I  have  been  una- 
ble to  perceive  that  the  obligation  in  question 
transcends  that  of  any  other  bailee  for  hire. 

My  opinion  is,  however,  that  a  very  differ- 
ent consideration  arises  out  of  a  receipt  given 
by  the  debtor's  friend,  with  the  understanding 
that  the  debtor  is  to  have  the  custody  till  a  sale. 
This  is,  to  be  sure,  the  ordinary  course.  It  is 
perfectly  lawful ;  but  the  goods  are  then  no 
longer  in  impartial  hands.  They  are  with  a 
man  whose  interest  it  is  to  secrete  them  for  his 
own  use,  and  whose  feelings  are.  perhaps,  em- 
bittered by  the  litigation  which  has  resulted  in 
he  seizure.  In  short,  he  is  not  a  safe  delegate 
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with  whom  to  intrust  the  goods  for  safe  keep- 
ing either  against  eloignment  or  destruction. 
His  interest  and  feelings  may  lead  him  to  pro- 
mote the  one  or  the  other.  I  am  of  opinion, 
therefore,  it  would  be  an  act  of  misfeasance  in 
the  sheriff  to  leave  the  goods  in  his  custody 
without  taking  security  for  something  more 
than  he  would  be  bound  to  exact  from  his  dep- 
uty or  other  prudent  and  indifferent  bailee.  In 
such  a  case  it  has  accordingly  been  said  of  a 
ship  so  receipted,  sent  to  sea  by  the  debtor, 
and  lost,  that  the  sheriff  is  at  all  events  liable. 
Phillips  v.  Bridge,  11  Mass.,  242.  247  ;  see,  also. 
Tyler  v.  Ulmer,  12  Id.,  163,  167,  and  Congdon 
v.  Cooper,  15  Id.,  10,  14. 

Looking  at  the  question  as  between  the  sher- 
iff and  receiptor,  and  laying  the  debtor  out  of 
view,  the  duty  which  the  former  has  raised  to 
himself  is  enhanced,  by  implication  of  law, 
594:*]  one  degree  *beyond  that  of  his  own. 
There  is  no  compensation  in  the  matter  ;  but 
a  gratuitous  loan  for  the  receiptor's  accommo- 
dation. This  relation  of  itself  binds  him  to  an 
extraordinary  degree  of  diligence,  and  I  think 
should  raise  a  corresponding  obligation  as  be- 
tween the  sheriff  and  the  plaintiff.  But  more, 
it  seems  to  me  the  argument  of  Parker,  J..  in 
Phillips  v.  Bridge,  presents  the  matter  in  its  true 
light.  He  says,  the  creditor  is  no  party  to  the 
receipt,  nor  has  he  any  interest  in  the  contract 
made  with  the  receiptor,  who  is  responsible 
only  to  the  officer.  The  officer  is  supposed  to 
have  in  his  custody  all  the  goods  and  chattels 
attached  ;  and  if  any  loss  happen  in  conse- 
quence of  his  bargains  with  the  debtor,  he 
must  be  the  loser,  for  he  parts  with  the  prop- 
erty at  his  peril. 

In  the  case  at  bar  the  sheriff  very  properly 
proceeded  upon  these  considerations  by  taking 
just  such  a  contract  from  the  receiptor  as  I 
think  every  officer  is  bound  to  take  before  he  al- 
lows goods  to  pass  out  of  his  own  care  or  that  of 
his  ordinary  servants.  The  stipulation  was  to 
return  the  goods  on  demand,  or  pay  the  agreed 
value.  Even  without  the  latter  clause,  here 
would  be  more  than  a  general  bailment  or  a 
contract  merely  to  keep  safely  as  in  Southcote's 
case,  4  Rep.,  83,  84  ;  or  to  carry  safely  and  se- 
curely as  in  Coggs  v.  Bernard,  2  Ld.  Raym., 
909.  The  agreement  would  be  to  redeliver  on 
demand,  without  qualification;  in  legal  effect, 
at  all  events.  The  distinction  in  Paradine  v. 
Jane,  Aleyn,  26,  applies.  The  defendant  re- 
fused to  pay  his  stipulated  rent  because  he  was 
expelled  from  the  premises  by  Prince  Rupert, 
an  alien,  heading  an  army  of  alien  enemies. 
The  court  said,  if  the  obligation  to  pay  had 
been  raised  by  the  law,  he  should  be  excused  ; 
but  being  express,  by  covenant,  the  law  would 
not  protect  him.  See,  Brecknock  Comp.  v. 
Pritchard,  6  T.  R.,  750.  In  the  last  case  it  is 
said,  if  a  loss  is  intended  to  be  excepted,  the 
agreement  should  be  worded  accordingly.  In 
Hadley  v.  Clarke,  8  T.  R. ,  259,  267,  the  party 
had  contracted  to  carry  goods,  but  was  hindered 
by  an  embargo  ;  yet' the  court  held  him  liable. 
Lawrence,  •/..  stated  the  rule  in  Aleyn,  and  put 
the  case  expressly  upon  it.  Vide,  Story,  Bailm., 
24,  25.  In  the  case  at  bar,  the  receiptor  made 
ftO5*l  himself  *an  insurer.  The  duty  of  the 
general  bailee  is  graduated  by  implication  of 
law  on  the  nature  of  the  bailment.  But  he  may 
always  tighten  and  in  most  cases  relax  it  by  ex- 
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press  stipulation.  An  ordinary  case  is  that  of 
the  factor  under  &del  credere  commission,  who 
stipulates  to  guaranty  the  solvency  of  those  to 
whom  he  sells  the  goods  of  his  principal. 

But  the  case  before  us  is  still  stronger.  If 
the  receiptpr  did  not  deliver,  he  was  to  pay  the 
$2,000.  It  is  impossible,  I  think,  after  all  this, 
without  indulging  in  a  very  dangerous  disre- 
gard of  the  rule  binding  a  party  by  his  express 
stipulation,  to  excuse  him,  even  it  the  failure 
had  arisen  from  such  inevitable  cause  as  would 
discharge  a  common  carrier.  Can  it  be  doubt- 
ed for  a  moment  that  the  sheriff's  liability  is 
commensurate  with  the  security  he  holds?  The 
ability  of  the  receiptor  to  pay  is  not  questioned; 
and  if  it  were,  the  sheriff  could  not  excuse 
himself  for  that  reason.  He  was  under  no  ob- 
ligation to  deliver  over  the  goods,  and  must 
see  at  his  peril  that  the  substituted  security  be 
available.  See  the  Mass,  cases  already  cited  ; 
also,  Story,  Bailm.,  96,  sec.  128.  The  law  looks 
to  the  remedy  over.  One  reason  assigned  for 
the  sheriff's  liability  for  an  escape,  procured 
even  by  rebels  and  traitors,  is  that  he  may  have 
his  remedy  by  action  against  them.  Dy.,  66  b. 
It  is  of  the  nature  of  every  trust,  that  where 
the  trustee  parts  with  the  fund,  and  takes  a 
substituted  security,  he  is  guilty  of  a  conver- 
sion and  must  answer  at  all  events.  Beside,  he 
here  takes  a  security  so  framed  as  absolutely  to 
fetch  the  money  into  his  own  hands.  Is  it  to 
be  endured  that  he  shall  hold  it  as  a  godsend 
for  his  own  pocket,  by  telling  the  cestui  que 
trust  that  the  goods  were  burned  ?  Suppose 
the  receiptor  had  paid  him  the  money  immedi- 
ately after  the  fire.  What  difference  is  there 
in  principle  between  the  money  and  an  abso- 
lute available  security  1  But  it  has  long  since 
been  adjudged  that  a  sheriff  takes  security  at 
his  peril.  Though  he  take  a  bond  not  collect- 
ible, he  is  liable,  according  to  a  case  cited  in 
Ward  v.  Hauchet,  1  Keb.,  551,  and  recognized 
by  this  court  as  law  in  Reed  v.  Pruyn,  7 
Johns.,  429  ;  see,  also,  Hoytv.  Hudson,  12  Id., 
207,  208.  There  is  difficulty  enough  arising 
from  the  laxity  of  our  laws  for  collecting  debts, 
*without  raising  an  interest  in  the  [*59($ 
sheriff  to  defeat  the  creditor  after  he  has  had 
the  unusual  good  fortune  to  reach  the  goods  of 
the  debtor.  In  cases  where  the  sheriff  is  bound 
to  take  bail,  as  fora  party's  appearance,  his  ob 
ligation  is  measured  by  that  of  the  surety.  He 
must  see  that  special  bail  is  put  in.  A  fortiori, 
where  he  has  an  option  to  retain  the  subject  or 
take  security  for  its  forthcoming. 

On  the  whole,  I  am  of  opinion  that  a  new 
trial  should  be  denied. 

Nelson,  Oh.  J.  I  cannot  concur  in  the  re- 
sult of  the  opinion  just  delivered.  Assuming 
that  a  sheriff  may  take  a  receipt  for  goods  lev- 
ied on,  which  will  give  him  a  remedy  even 
though  the  property  be  afterwards  destroyed 
by  inevitable  accident,  it  is  quite  clear  that  no 
such  remedy  can  be  said  to  exist  unless  the 
contract  of  the  receiptor  be  very  special  and 
explicit,  leaving  no  doubt  of  his  intention  to 
insure  against  casualties.  Short  of  this,  he  is 
regarded!  as  an  ordinary  bailee  for  hire,  and 
responsible  only  for  the  safe  keeping  of  the 
goods  upon  principles  applicable  to  that  spe- 
cies of  bailment.  There  are  numerous  cases 
in  the  books  establishing  this  doctrine.  See, 
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Brown  v.  Cook,  9  Johns.,  361  ;  Dillenback  v. 
Jerome,  7  Cow.,  294;  Story,  Bailm.,  96-98,  890, 
891.  A  very  respectable  body  of  authority 
may  also  be  found  for  saying  that,  even  where 
the  bailee  has  entered  into  a  special  under- 
taking to  keep  the  goods  safely,  and  deliver 
them  when  called  for,  he  is  not  liable  for  losses 
arising  from  unavoidable  calamity.  Jones, 
Bailm.,  43-45  ;  Doct.  &  Stud.  Dial.,  2,  ch.  88; 
Story,  Bailm.,  24.  But  at  all  events,  without 
some  such  particular  and  special  engagement, 
there  is  no  foundation  laid  for  the  extraordi- 
nary liability  mentioned. 

T"he  contract  evinced  by  the  receipt  in  the 
present  case  does  not  essentially  vary  from  the 
one  in  Brown  v.  Cook,  or  in  Dillenback  v.  Je- 
rome, in  both  of  which  instances  the  court  re- 
garded the  receipt  or  as  an  ordinary  bailee.  In 
Brown  v.  Cook  the  defendant  receipted  a  span 
of  horses  levied  on  by  a  constable,  promising 
to  deliver  them  at  a  particular  place  on  de- 
597*]  mand.  The  *engagement  was  in  terms 
equally  absolute  and  unconditional  with  that 
of  the  receiptor  in  the  case  under  considera 
tion. 

The  undertaking  of  the  receiptor  here  is 
nothing  more  than  what  would  be  raised  by 
implication  of  law  upon  the  deposit  of  proper- 
ty for  a  limited  period,  in  which  case  no  one 
would  claim  that  the  bailee  had  incurred  an 
obligation  like  the  one  now  insisted  on.  In- 
deed, the  obligation  of  the  receiptor  in  the 
present  case,  if  practically  enforced  upon  the 
principles  contended  for,  would  exceed  the 
rigorous  severity  of  that  imposed  upon  com- 
mon carriers,  which  has  never  been  claimed  as 
arising  out  of  the  terms  of  their  contract, 
though  usually  very  similar  to  the  one  in  ques- 
tion, but  only  out  of  the  custom  of  the  realm. 

It  appears  to  me  we  shall  yield  the  full  meas- 
ure of  liability  to  the  sheriff,  in  cases  like  the 
present,  if  we  make  it  commensurate  with  his 
liability  over  to  the  plaintiff  in  the  execution. 
This  will  afford  the  sheriff  full  indemnity — 
the  sole  object  of  taking  the  security — and 
work  no  injustice  to  the  plaintiff.  He  has 
sought  satisfaction  of  his  demand  by  judg 
ment  and  execution  in  due  course  of  law,  and 
his  appropriate  remedy,  indeed,  his  only  one, 
is  against  the  officer.  When  that  fails,  his  le- 
gal remedy  is  exhausted.  The  proposition  has 
been  laid  down  as  a  general  one,  that  in -case 
the  officer  be  discharged  from  all  liability  over, 
his  right  to  maintain  an  action  against  the  re 
ceiptor  is  gone.  Story,  Bailm.,  95,  sec.  126. 

It  may  well  be  questioned,  I  think,  whether 
the  sheriff  has  a  right  to  take  security  by  way 
of  receipt  extending  beyond  the  limit  of  his 
own  responsibility  to  the  plaintiff  in  the  exe- 
cution. Taking  the  security  is  an  official  act 
on  the  part  of  the  sheriff,  and  should  be  con- 
fined within  the  scope  of  his  official  authority 
and  obligation;  and  why  he  should  be  allowed 
to  stipulate  for  more  than  an  indemnity,  is  not 
easily  perceived.  The  spirit  of  the  statute 
which  declares  that  he  shall  not  "  take  any 
bond,  obligation  or  security,  by  color  of  his 
office,  in  any  other  case  or  manner  than  such 
as  are  provided  by  law,"  2  R.  S.,  286,  sec.  59, 
would  seem  to  forbid  it. 

598*]  *Bronson,  J.  When  the  sheriff 
levies  upon  goods,  he  must  be  diligent  to  keep 
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them  safely  to  satisfy  the  execution.  But  he 
is  not  an  insurer,  and  is  not,  like  a  common 
carrier,  answerable  for  a  loss  of  the  goods  by 
fire.  Thus  far  I  concur  in  the  opinion  of  my 
brother  Cowen.  But  I  cannot  agree  that  the 
extent  of  obligation  contracted  by  the  receiptor 
should  have  any  influence  upon  the  liability  of 
the  sheriff.  When  the  sheriff  leaves  the  goods 
with  the  debtor,  either  with  or  without  a  re- 
ceipt from  some  third  person,  he  assumes  the 
risk  of  answering  to  the  creditor  if  the  prop- 
erty be  lost  through  the  negligence  or  any 
wrongful  act  of  the  debtor.  But  I  do  not  per- 
ceive that  the  taking  or  omitting  to  take  a  re- 
ceipt, or  the  extent  of  liability  which  the  re- 
ceiptor may  contract,  can  have  any  effect  upon 
the  rights  of  the  creditor.  He  is  not  a  party 
to  the  receipt,  nor  has  he  any  interest  in  it. 
Phillips  v.  Bridge,  11  Mass.,  247.  If  a  receipt 
be  taken  which,  either  through  defect  of  form 
or  the  insolvency  of  the  receiptor,  proves  to  be 
of  no  value  to  the  sheriff,  he  must  still  answer 
to  the  creditor  for  the  loss  of  the  goods.  And 
on  the  other  hand,  if  the  sheriff  may  and  does 
take  a  receipt  which  gives  him  a  remedy  be- 
yond what,  under  other  circumstances,  would 
have  been  the  extent  of  his  own  liability,  I  do 
not  see  how  that  can  confer  any  right  upon 
the  creditor.  He  has  nothing  to  do  with  any 
right  of  action  which  the  sheriff  may  have  ac- 
quired against  a  third  person;  and  if  we  as- 
sume that  the  sheriff  might  in  this  case  recover 
against  the  receiptor,  I  am  of  opinion  that  this 
action  cannot  be  maintained. 

But  I  think  the  sheriff  cannot  take  a  receipt 
or  any  other  contract  in  relation  to  the  prop- 
erty, which  will  give  him  a  remedy  beyond  his 
own  liability  to  the  creditor.  He  may  appoint 
a  deputy  or  assistant  to  aid  in  taking  care  of 
the  property,  or  may  deliver  it  to  a  bailee  to  be 
kept  until  the  time  of  sale;  and  he  may  take  a 
contract  from  the  deputy,  assistant  of  bailee, 
for  an  indemnity  in  case  the  goods  shall  be  lost. 
But  he  cannot  go  beyond  that,  and  take  an 
agreement  for  anything  more  than  an  indem- 
nity. That  would  be  using  his  office  and  the 
process  of  the  court  for  (he  purpose  of  making 
a  profit  or  advantage  to  *himself  be-  [*599 
yond  his  legal  fees.  Such  a  security  has  not 
been  authorized  by  law  and,  being  taken  by 
color  of  his  office,  would  be  void.  2  R.  8., 
286,  sec.  59.  If  upon  the  true  construction  of 
this  receipt,  the  person  who  gave  it  has  agreed 
for  anything  more  than  an  indemnity  to  the 
sheriff,  the  contract  is  either  wholly  void,  or 
else  it  is  bad  for  the  excess.  I  do  not  intend 
to  say  that  the  contract  must  be  in  the  form  of 
an  agreement  to  indemnify  and  save  harmless. 
The  sheriff  may,  undoubtedly,  take  such  a 
contract  from  the  bailee  as  will  give  him  an 
action  although  he  has  not  himself  been  sued 
or  proceeded  against  in  any  other  form.  But 
if  in  a  suit  against  the  bailee,  the  facts  appear 
to  be  such  that  the  sheriff  is  not  answerable 
over  to  the  creditor,  the  action  cannot  be  main- 
tained. And  so  in  any  view  of  the  question,  I 
am  of  opinion  that  the  liability  of  the  sheriff 
is  to  be  determined  without  any  reference  to 
the  terms  of  the  receipt. 

New  trial  granted. 

Reversed— 5  Denio,  586. 

Same  case-7  Hill,  1520. 

Officer— Liability  of,  for  goods,  etc.,  of  which  he  ha* 
custody.  Criticised— 21  N.  Y..  107. 
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Cited  in-26  N.  Y..  126, 131 ;  27  N.  Y.,  239 :  58  N.  Y., 
Ill-  17  Am.  Rep.,  216 :  32Hun,359;  36  Barb.,  405;  25 
How.  Pr.,  281 ;  28  How.  Pr.,  487;  1  Bos.,  363 ;  32  Mich., 
180;  50  Am.  Dec.,  240 ;  10  Ark.,  35;  69  Me.,  366;  31  Am. 
Rep.,  287,  290. 

Contract— Construction  of.  Cited  in— 5  Barb.,  679 ; 
32  Mich.,  180. 

Also  cited  in— 44  Barb.,  488. 


ST.  JOHN  AND  TOUSEY 

v. 
PALMER  AND  BURWELL. 

Covenant  for  Quiet  Enjoyment — Breach — Evic- 
tion— ffeed  Not  Be  by  Process  of  Law — Posses- 
sion —  Constructive  Possession  —  Mortgage  — 
Foreclosure — Sale. 

A  covenant  for  quiet  enjoyment  in  a  deed  of  lands 
goes  only  to  the  possession ;  not  to  the  title.  Per 
Bronson,  J. 

To  maintain  an  action  on  the  covenant  it  must 
appear  that  there  has  been  an  eviction  or  disturb- 
ance of  the  possession  before  suit  brought;  and, 
consequently,  if  the  covenantee  never  had  the  pos- 
session, or  if  he  had  it  and  retains  it  still,  the  action 
will  not  lie.  Per  Bronson,  J. 

Where  the  lands  conveyed  are  wholly  unoccupied, 
the  covenantee  acquires  the  constructive  possession 
the  moment  the  deed  is  executed,  and  is  in  such  a 
condition  that  he  may  be  evicted.  Per  Bronson,  J. 

The  eviction  need  not  be  by  process  of  law ;  but  it 
is  enough  that  the  covenantee  has  voluntarily  yield- 
ed the  possession  to  the  rightful  owner,  or  that 
such  owner,  the  premises  being  vacant,  has  entered 
and  taken  possession.  Per  Bronson,  J. 

In  an  action  on  a  covenant  for  quiet  enjoyment, 
it  appeared  that  the  premises  were  unoccupied  when 
the  plaintiff  purchased,  and  so  remained  until  the 
suit  was  commenced ;  that  after  the  purchase,  one 
D.,  having  a  prior  mortgage  executed  by  the  de- 
fendant, foreclosed  it  in  chancery,  making  the 
plaintiff  a  party,  and  purchased  in  the  premises  him- 
self ;  that  the  decree  of  foreclosure  contained  the 
6OO*]  *usual  clause  directing  the  purchaser  to  be  let 
into  possession,  etc. ;  and  that  since  O.'s  title  be- 
came perfect,  he  had  offered  to  sell  the  premises 
and  had  paid  taxes  thereon.  Held,  that  the  circum- 
stances amounted  to  an  eviction  of  the  plaintiff, 
though  no  writ  of  assistance  or  other  execution  had 
been  taken  out  upon  the  decree. 

Cowen.  J.,  was  of  opinion  that  the  covenant  was 
broken  the  moment  the  title  passed  to  D. 

Citations— 3  Johns..  471 ;  5  Johns.,  120 ;  13  Johns., 
236 ;  7  \Vend.,  281 ;  4  Hill,  643. 

p  OVEN  ANT,  tried  before  Kent,  G.  Judge,  at 
\J  the  N.  Y.  Circuit,  in  September,  1841. 
August  8,  1836,  the  defendants,  by  their  deed, 
conveyed  to  the  plaintiffs  a  lot  30  feet  by  120 
in  the  City  of  Buffalo,  with  a  covenant  for 
"  peaceable  possession  "  or  quiet  enjoyment. 
On  that  covenant  the  action  was  brought. 
Prior  to  giving  the  deed  the  defendants  had 
mortgaged  the  premises  to  Joseph  Dart,  Jr. 
After  the  plaintiffs  purchased,  Dart  foreclosed 
the  mortgage  in  chancery,  and  the  defendants 
as  well  as  the  plaintiffs  were  made  parties  to 
that  suit.  The  decree  contained  the  usual  clause 
that  the  purchaser  of  the  premises  "be  let  into 
the  possession  thereof,"  and  that  any  of  the 
parties  to  the  suit  who  might  be  in  possession 
of  the  premises  "  deliver  possession  thereof  to 
such  purchaser,  on  production  of  the  master's 
deed  and  a  certified  copy  of  the  order  confirm- 
ing the  report  of  sale."  Dart  became  the  pur- 
chaser, and  the  master's  deed  to  him  was  dated 
April  16,  1840.  The  report  of  sale  was  duly 
confirmed.  The  lot  was  vacant  and  unoccu- 
pied when  the  plaintiffs  took  their  deed,  and 
they  have  never  been  in  the  actual  possession 
of  it  since,  nor  has  Dart  nor  anyone  else.  Dart, 
after  receiving  the  master's  deed,  offered  to  sell 
the  land  in  fee  to  the  plaintiffs,  and  paid  taxes 
HILL  5. 


on  the  premises.  The  defendants  moved  for  a 
nonsuit,  on  the  ground  that  there  had  been  no 
eviction,  and  no  breach  of  the  covenant.  The 
judge  denied  the  motion,  and  charged  the  jury 
that,  inasmuch  as  the  premises  were  vacant 
lands,  entirely  uninclosed,  it  was  not  necessary 
for  the  plaintiffs  to  prove  any  other  evic- 
tion or  taking  possession  than  what  they  had 
proved;  that  the  rule  requiring  actual  eviction 
did  not  apply  to  vacant  lands,  the  plaintiffs 
having  submitted  to  the  decree;  and  that  the 
plaintiffs  were  entitled  to  a  verdict.  Verdict  ac- 
cordingly. The  defendants  now  moved  for  a 
new  trial  on  a  case. 

*Mr.  J.  L.  Talcott,  for  defend-  [*60 1 
ants. 

Mr.  S.  Stevens,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  covenant 
for  quiet  enjoyment  goes  only  to  the  posses- 
sion, not  to  the  title;  and  before  thecovenantee 
can  recover  he  must  show  an  eviction  or  dis- 
turbance of  the  possession.  Waldron  v.  McCar- 
ty,  3  Johns.,  471;  Kortzv.  Carpenter,  5 Id.,  120; 
Kerr  v.  Shaw,  13  Id.,  236;  Webb  v.  Alexander, 
7  Wend.,  281.  If  the  covenantee  never  had 
the  possession, («)  or  if  he  had  the  possession 
and  retains  it  still,  it  is  impossible  that  there 
should  have  been  an  eviction,  and  no  action 
will  lie,  however  hard  the  case  may  seem  to 
be.  The  grantee  should  have  protected  him- 
self by  other  covenants. 

In  the  cases  which  have  been  cited — and 
there  are  others  of  the  same  general  character 
— the  covenantee  either  remained  in  posses- 
sion, without  any  actual  ouster  before  suit 
brought;  or  else  he  never  had  any  possession, 
either  actual  or  constructive.  In  the  case  be 
fore  us,  as  the  premises  were  wholly  unoccu- 
pied, the  legal  seisin  followed  the  title.  The 
plaintiffs  had  the  constructive  possession  the 
moment  they  received  the  deed,  and  could 
have  maintained  trespass  against  any  one  who 
should  enter  on  the  laud  without  title.  They 
were  in  such  a  condition  that  an  ouster  or  dis- 
seisin might  follow. 

Now  have  the  plaintiffs  been  evicted?  When 
Dart  acquired  a  paramount  title  under  the 
mortgage,  the  legal  seisin — the  premises  still 
being  unoccupied — immediately  passed  from 
the  plaintiffs  to  him.  He  then  had  the  con- 
structive possession,  and  could  maintain  tres- 
pass against  the  plaintiffs,  as  well  as  anyone 
else  who  should  enter  on  the  land.  This  would 
not  be  enough  *without  showing  that  [*6O2 
Dart  had  asserted  his  title  to  the  land.  The 
mere  fact  of  a  superior  title  in  a  third  person 
can  never  amount  to  a  breach  of  the  covenant 
for  quiet  enjoyment.  The  possession  of  the 
covenantee  must  be  disturbed — he  must  be 
evicted — by  the  person  having  the  better  title. 
It  is  not  necessary,  however,  that  he  should  be 
evicted  by  legal  process;  it  is  enough  that  he- 
has  yielded  the  possession  to  the  rightful  own- 
er, or  that  such  owner  has  entered — the  prem- 

(a)  In  N.  C.,  where  it  appeared  that,  at  the  time  of 
the  execution  of  the  deed  to  the  plaintiff  and  previ- 
ous thereto,  a  third  person  was  in  possession  of  the 
premises  under  a  paramount  title  :  held,  sufficient 
to  constitute  a  breach  of  the  covenant  for  quiet  en- 
joyment. Grist  v.  Hodges,  3  Dev.,  198.  The  same 
doctrine  was  acted  on  in  Duval  v.  Craig,  2  \Vh.,  45. 
In  this  State,  however,  the  rule  has  long  since  been 
settled  otherwise.  Set1,  Kortzv.  Carpenter,  6  Johns., 
120. 
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ises  being  vacant—and  taken  possession.  Green- 
vault  v.  Davis,  4  Hill,  643.  Dart  has  asserted 
his  right.  He  filed  a  bill  in  chancery  for  the 
purpose  of  perfecting  his  title  under  the  mort- 
gage, and  made  the  defendants,  as  well  as  the 
plaintiffs,  parties  to  the  suit,  And  he  not  only 
acquired  a  perfect  paper  title  by  the  foreclos- 
ure and  sale,  but  there  was  a  decree  against  all 
the  parties  to  the  present  action  that  he  should 
be  let  into  possession  of  the  property,  and 
that  possession  should  be  delivered  to  him.  All 
parties  have  acquiesced  in  the  decree.  As 
there  was  no  actual  possession  in  the  plaintiffs 
or  anyone  else,  no  formal  act  was  necessary 
for  the  purpose  of  giving  Dart  the  complete 
enjoyment  of  his  legal  rights.  It  would  have 
been  an  idle  ceremony  to  issue  a  writ  of  assist- 
ance or  any  other  execution  on  the  decree.  The 
decree  was  executed  the  moment  Dart  received 
the  master's  deed.  And  thus  the  constructive 
possession,  or  legal  seisin,  which  was  in  the 
plaintiffs,  was,  by  the  acts  of  the  parties  and 
the  operation  of  law  transferred  to  Dart.  He 
has  since  exercised  acts  of  ownership  over  the 
property,  and  no  one  has  questioned  his  right 
to  do  so.  I  think  there  has  been  such  an  evic- 
tion of  the  plaintiffs  as  amounts  to  a  breach  of 
the  covenant 

Although  this  is,  in  several  particulars,  like 
the  case  of  Waldron  v.  MeCarty,  3  Johns., 471, 
there  is  still  a  plain  distinction  between  the  two 
cases.  There,  the  averment  was  that  the  plaint- 
iff was  obliged  to  purchase  the  premises  under 
the  decree  of  foreclosure,  "in  order  to  prevent 
his  being  deprived  and  ousted  of  the  same;" 
and  on  demurrer  it  was  held  that  this  did  not 
amount  to  a  breach  of  the  covenant.  But  the 

Elaintiff  was  in  the  actual  possession  of  the 
ind,  and  the  possession  had  never  been 
changed.  In  Kerr  v.  Shaw,  13  Johns.,  236,  a 
6O3*]  person  having  *the  paramount  title 
had  recovered  in  ejectment  against  the  cove- 
nantee;  but  as  no  execution  had  been  issued 
on  the  judgment,  and  the  possession  had  not 
been  changed,  it  was  held  that  there  was  no 
eviction.  There  again,  the  covenantee  was  in 
the  actual  possession  of  the  land,  and  contin- 
ued to  hold  it  when  the  action  was  brought  on 
the  covenant.  But  here,  as  there  was  no  actual 
possession  in  the  plaintiffs  or  anyone  else,  no 
execution  or  other  formal  proceeding  was  nec- 
essary for  the  purpose  of  giving  full  effect  to 
the  decree. 

We  think  the  case  was  properly  disposed  of 
at  the  circuit. 

Cowen.  J.,  was  of  opinion  that  the  cove- 
nant was  broken  the  moment  the  title  passed 
to  Dart,  and  that  the  action  would  lie  although 
Dart  had  done  nothing  £y  way  of  asserting  his 
title. 

New  trial  dented. 

Covenant  for  quiet  enjoyment— Breach  of— Evic- 
tion be/ore  action.  Explained— 54  Miss.,  460 ;  28  Am. 
Rep.,  388. 

Followed— 5  How.  Pr.,  148. 

Cited  in— 74  N.  Y.,  93 ;  30  Am.  Rep.,  270;  1  Lans., 
143;  5  Barb.,  321 :  3  T.  &  C.,  304 :  14  How.  Pr.,  127;  5 
Abb.  Pr.,  12 ;  33  Cal.,  308 ;  38  Mich.,  375. 

Eviction—  What  constitutes.  Cited  in— 8  Barb.,  171 ; 
25  Minn.,  529 ;  38  Mich.,  375. 

Voluntary  surrender.  Cited  in— 3  Denio,  217 :  26 
N.  Y.,  233 ;  45  N.  Y.,  496 :  48  N.  Y.,  372  ;  65  N.  Y.,  505 ; 
23  Am.  Rep.,  657  :  39  Barb.,  664  ;  9  Bos.,  78  ;  88  111., 
467  :  30  Am.  Rep.,  563. 

Also  cited  in-1  Hilt.,  334. 
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PAIGE  «.  HAZARD  AND  KELLEY. 

Witnesses — Opinions  of,  on  Facts  Sworn  to  by 
Others — Inadmissible,  Except  in  Case  of  Ex- 
perts. 

The  opinions  of  witnesses  based  upon  a  state  of 
facts  sworn  to  by  others,  are  not  proper  evidence, 
except  in  matters  lyingpecullarly  within  the  knowl- 
edge of  experts.  Per  Cowen,  J". 

In  an  action  for  negligently  injuring  and  sinking 
a  canal-boat,  the  plaintiff,  after  proving  the  cause 
of  action  as  alleged,  called  upon  a  witness  who  tes- 
tified that  he  was  a  boatman  and  knew  the  boat  in 
question  previous  to  her  being  injured:  that  he  had 
raised  sunken  boats  and  caused  them  to  be  repaired. 
He  was  then  asked  the  following  question :  ''From 
the  description  of  the  situation  of  the  boat  as  given 
by  the  witnesses,  what  would  the  damages  be  ?" 
Held,  improper,  and  that  the  witness'  answer  was 
inadmissible. 

Citations— 19  Wend.,  573,  576 ;  17  Wend.,  136, 161. 

TERROR  to  the  Oneida  C.  P.  Paige  brought 
-LJ  an  action  on  the  case  against  Hazard  and 
Kelley  in  a  justice's  court,  for  injuring  and 
sinking  a  canal-boat  belonging  to  the  former, 
by  negligently  running  against  her  with  a  raft. 
On  the  trial  before  the  justice,  the  plaintiff, 
after  proving  the  injurjT  complained  of,  called 
as  a  witness  one  Thurber,  who  testified  that 
he  knew  the  boat  in  question  previous  to  and 
about  the  time  of  *the  injury,  and  had  [*6O4 
heard  the  testimony  of  the  other  witnesses  as 
to  the  manner  in  which  she  was  injured  and 
sunk;  that  he  had  been  much  engaged  in  boat- 
ing, had  raised  sunken  boats  and  caused  them 
to  be  repaired.  He  was  then  interrogated  thus: 
"From  the  description  of  the  situation  of  the 
boat  in  question  as  given  by  the  witnesses, 
what  would  the  damages  be?"  The  defend- 
ant objected  to  the  question,  but  the  justice 
allowed  it  to  be  answered,  and  the  plaintiff  re- 
covered judgment.  A  certiorari  was  after- 
wards brought,  and  the  C.  P.  reversed  the 
judgment;  whereupon  the  plaintiff  sued  out  a 
writ  of  error. 

Mr.  C.  Tracy,  for  the  plaintiff  in  error, 
cited  Brill  v.  Flagler,  23  Wend.,  354,  356,  and 
Cowen  &  H.  Notes  to  Phil.  Ev.,  759-763. 

Mr.  C.  B.  Gay,  for  the  defendants  in  error 
replied  principally  upon  Sills  v.  Brown,  9  Carr. 
&  P.,  601. 

By  the  Court,  Cowen,  J.  The  C.  P.  were 
clearly  correct.  The  case  of  Sills  v.  Brown,  9 
Carr.  &P.,  601,  on  the  authority  of  which  it  is 
said  they  acted,  is  very  much  in  point.  It  is 
said  to  be  but  a  Nisi  Prius  decision.  That  cer- 
tainly takes  from  its  force  as  a  mere  authority; 
but  the  case  is  entirely  in  accordance  with  the 
settled  principle  of  evidence  that  witnesses 
cannot  be  received  to  give  their  opinions  on 
the  testimony  of  others,  except  in  matters  ly- 
ing peculiarly  within  the  knowledge  of  ex- 
perts. Clearly  this  is  not  so  as  to  the  expense 
of  raising  and  repairing  a  canal-boat.  See,  also, 
People  v.  Hector,  19  Wend.,  573, 576.  The  prin- 
ciple of  the  decision  in  Norman  v.  Wells,  17 
Wend.,  136,  161  is  more  directly  applicable. 
True,  the  witnesses  who  were  allowed  in  that 
case  to  give  their  opinions  as  to  the  amount  of 
'damages,  were  not  claimed  to  be  experts;  but 
the  general  ground  was  taken  that,  on  this 
head,  witnesses  are  to  give  particulars,  on 
which  the  jury  are  to  compute  the  allowance. 
Surely  nothing  is  more  easy  than  to  show  the 
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bill  of  expense  in  raising  and  repairing  a  canal 
6O5*]  *boat,  if  the  injured  party  will  take 
the  least  pains.  No  pretense  exists  for  the  ne- 
cessity which  authorizes  a  resort  to  opinion. 
But  the  argument  in  the  case  last  cited  goes  to 
the  point  that  even  where  the  damage  is  inca- 
pable of  computation,  the  party  shall  be  con- 
fined in  evidence  to  such  particulars  as  may  be 
in  his  power,  the  amount  to  be  fixed  by  the 
jury. 

Judgment  affirmed. 

Distinguished— 10  How.  Pr.,  278. 

Explained-2  N.  Y.,  516 ;  9  N.  Y.,  187. 

Cited  in— 9  N.  Y.,  375 ;  4  Barb..  259,284;  7  Barb., 
328;  10  Barb.,  493;  12  Barb.,  383;  14  Barb.,  213;  21 
Barb.,  332 ;  29  Barb.,  425 ;  44  Barb.,  123 ;  37  How.  Pr., 
406 ;  31  How.  Pr.,  377 ;  48  How.  Pr.,  236 ;  13  Abb.  Pr., 
300 :  17  Abb.  Pr.,  433;  9  Bos.,  228 :  2  Rob.,  188  ;  5  Leg. 
Obs.,  419 ;  25  Ind.,  292 ;  35  Ind.,  58. 


MOAK  v.  DE  FORREST. 

Ron- Imprisonment  Act — Warrant  under,    Not 
Criminal  Process— Arrest. 

A  warrant  issued  under  the  5th  section  of  the 
Non-Imprisonment  Act  is  not  criminal  process,  but 
a  summary  civil  proceeding  to  enforce  the  collec- 
tion of  a  debt  due  upon  contract. 

The  defendant  cannot  be  arrested  on  such  war- 
rant out  of  the  county  in  which  the  officer  issuing 
it  resides. 

Citations— Laws,  1831,  p.  396,  sees.  3, 5,  398 ;  1  R.  8., 
808. 809. 2d  ed.;  2  R.  S.,  590.  sec.  4,  2d  ed.;  15  Wend., 
461 ;  4  Hill,  577,  579. 

TVEMURRER  to  plea.  The  action  was  for 
\J  false  imprisonment;  and  the  declaration 
alleged  that  the  imprisonment  took  place  at  the 
Town  of  8haron  in  the  County  of  Schoharie. 
The  defendant  pleaded  in  justification  that  the 
imprisonment  complained  of  consisted  in  the 
defendant's  causing  the  plaintiff  to  be  arrested 
by  one  of  the  constables  of  the  City  and  Coun- 
ty of  Albany,  on  a  warrant  under  the  5th  sec- 
tion of  the  "Act  to  Abolish  Imprisonment  for 
Debt,"  etc.,  Sess.  L.  1831,  p.  397;  1  R.  8.,  808, 
2d  ed.,  issued  by  John  Q.  Wilson,  one  of  the 
judges  of  the  Albany  County  Courts,  of  the 
degree  of  counselor  at  law,  etc.,  and  directed 
to  the  sheriff  of  the  City  and  County  of  Alba- 
ny, or  to  any  constable  or  marshal  of  said  city 
and  county.  The  plaintiff  demurred  to  the 
plea,  and  the  defendant  joined  in  demurrer. 

Messrs.  S.  H.  Hammond  and  M.  T.  Rey- 
nolds, for  plaintiff. 

Mr.  S.  Stevens,  for  defendant. 

6O6*]  *By  the  Court,  Nelson,  Ch.-  J. 
The  question  in  this  case  is,  whether  the 
warrant  alleged  to  have  been  issued  by  Judge 
Wilson,  under  the  5th  section  of  the  Non  Im- 
prisonment Act,  was  sufficient  to  lustify  the 
officer  to  whom  it  was  directed  and  delivered 
in  arresting  the  debtor  out  of  the  County  of  Al- 
bany. If  it  was  not,  then  the  plea  is  bad  in 
substance. 

The  3d  section  of  the  Act  referred  to  (Sesa. 
L.  1831,  p.  396;  1  R.  8.,  808,  2d  ed.)  provides 
that  it  shall  be  lawful  for  a  plaintiff  who  has 
commenced  a  suit,  etc.,  to  apply  to  a  judge  of 
the  court  in  which  the  action  is  pending,  or  to 
any  officer  authorized  to  perform  the  duties  of 
such  judge,  for  a  warrant  against  the  defend- 
ant. The  5th  section  declares  that,  upon  the 
requisite  proof  being  made  to  the  officer  he 
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shall  issue  a  warrant  in  behalf  of  the  people, 
directed  to  any  sheriff,  constable  or  marshal, 
within  the  county  where  the  officer  resides, 
commanding  him  to  arrest  and  bring  the  de- 
fendant before  such  officer  without  delay.  By 
the  6th  section,  the  sheriff,  etc.,  is  required  to 
execute  the  warrant  by  arresting  the  person 
named  therein  and  bringing  him  before  the  of- 
ficer issuing  the  same.  The  9th  section  pro- 
vides that  if  the  officer  issuing  the  warrant  be 
satisfied  that  the  allegations  of  the  complain- 
ant are  substantiated  (the  hearing  of  which  is 
provided  for  in  other  sections),  he  shall,  by  a 
commitment  under  his  hand,  direct  that  such 
defendant  be  committed  to  the  jail  of  the 
county  in  which  the  hearing  was  had,  to  be 
there  detained  until  discharged  according  to 
law. 

There  is  certainly  nothing  in  the  language 
of  these  several  provisions  which  either  ex- 
pressly or  by  necessary  implication  confers 
upon  the  sheriff  or  other  officer  to  whom  the 
warrant  may  be  directed,  the  power  of  exe- 
cuting it  beyond  the  territorial  limits  of  his 
own  county.  Indeed,  I  think  the  contrary  is 
to  be  inferred  from  the  phraseology  of  the  stat- 
ute. The  warrant  is  to  be  directed  to  the  sher- 
iff, etc.,  within  the  county  where  the  magis- 
trate issuing  it  resides.  If  the  Legislature  had 
intended  that  the  warrant  might  go  into  any 
county,  they  would  not  have  restricted  its  ex- 
ecution to  an  officer  of  the  county  in  which  it 
was  issued,  but  would  have  allowed  it  to  be 
directed  toanjr  competent  officer  in  the  State. 

*This  view  is  confirmed  by  the  pro-  [*6O7 
visions  of  the  statute  in  respect  to  the  execu  • 
tion  of  criminal  process.  The  3d  section  of 
that  statute  provides  for  the  issuing  of  a  war- 
rant by  one  of  the  magistrates  mentioned  in 
the  1st  section, commanding  the  officer  to  whom 
it  is  directed  forthwith  to  take  the  person  ac- 
cused and  bring  him  before  such  magistrate. 
2  R.  S.,  590,  2d  ed.  By  the  4th  section  it  is 
provided  that  warrants  "issued  by  eitherof  the 
officers  enumerated  in  the  1st  section,  etc., 
may  be  executed  in  any  part  of  this  State,  ex- 
cept such  as  are  issued  by  any  assistant  justice 
in  New  York,  or  by  any  alderman  or  justice 
of  the  peace;"  and  that  "warrants  issued  by 
any  such  assistant  justice,  alderman  or  jus- 
tice shall  not  be  executed  out  of  the  county 
within  which  they  are  officers,  unless  indorsed 
in  the  manner  prescribed  in  the  section  next 
following."  Id.  When  a  criminal  warrant, 
therefore,  is  issued  by  a  judge  of  the  C.  P., 
the  statute  does  not  restrict  its  direction  to  the 
officers  of  a  particular  county,  but  expressly 
declares  that  it  may  be  executed  in  any  part  of 
the  State.  And  even  if  the  force  and  effect  of 
such  warrant  would  have  been  the  same  at 
common  law,  independently  of  the  statute, 
still,  the  above  provisions  show  the  course  of 
legislation  on  the  subject,  and  may  well  be 
brought  in  aid  of  the  construction  to  be  put 
upon  the  several  sections  of  the  Non-Imprison- 
ment Act  above  cited. 

It  was  insisted  on  the  argument  that  the  war- 
rant in  question  is  strictly  a  criminal  process, 
and  might,  therefore,  be  executed  as  such  in 
any  place  over  which  the  officer  issuing  it  has 
jurisdiction.  The  powers  of  that  officer  are 
co-extensive  with  those  belonging  to  a  justice 
of  the  Supreme  Court  at  chambers;  and  if  the 
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process  is  to  be  regarded  as  criminal,  no  doubt 
it  may  be  executed  in  any  part  of  the  State  by 
virtue  of  the  statute  already  referred  to.  2  R. 
S.,  590,  sec.  4,  2d  ed.  But  though  this  war- 
rant is  in  the  form  of  criminal  process,  and  the 
proceeding  assumes  in  some  respects  the  nat- 
ure of  a  criminal  prosecution,  Lynde  v.  Mont- 
gomery, 15  Wend.,  461,  yet,  in  its  use.form  and 
effect,  it  is  nothing  more  than  a  somewhat 
summary  civil  proceeding  to  enforce  the  col- 
lection of  a  debt  due  upon  contract.  This  is 
abundantly  exemplified  by  the  10th  section  of 
<JO8*]  the  Non  Imprisonment  *Act,  Sess.  L. 
1831,  p.  398  ;  1  R.  S.,  809,  2d  ed.,  which  pro 
vides  that  the  defendant  may  be  discharged  by 
paying  or  securing  the  payment  of  the  debt  or 
by  turning  out  his  property  or  giving  security 
that  it  shall  be  turned  out  for  the  purpose  of 
payment.  The  provisions  authorizing  the  war- 
rant and  subsequent  proceedings  are,  as  was 
said  in  Berthelon  v.  Betts,  4  Hill,  577,  579,  no 
more  than  a  statute  execution  against  choses 
in  action  and  other  effects  of  the  debtor  not 
tangible  by  the  ordinary  fl.  fa.  The  statute 
gives  the  creditor  certain  process  by  which  he 
may  coerce  the  payment  of  a  debt  for  which 
the  debtor  has  been  prosecuted.  That  process 
was  intended  as  a  substitute  for  an  execution 
against  the  person,  and  is  predicated  upon  cer- 
tain alleged  frauds  committed  by  the  debtor 
with  a  view  of  eluding  payment.  The  Legis- 
lature intended  to  abolish  imprisonment  for 
debt  in  respect  to  all  honest  debtors,  but  still 
to  continue  it  in  respect  to  dishonest  ones, with 
certain  specified  qualifications. 

I  am  of  opinion,  therefore,  that  the  plea  is 
bad,  and  that  the  plaintiff  is  entitled  to  judg- 
ment. 

Ordered  accordingly. 

Explained-12  Hun,  74 ;  1  Barb.,  298 ;  13  Barb..  620 ; 
3  How.  Pr.,  116. 

Cited  in— 1  N.  Y.,  160;  3  Abb.  App.,  Dec.,  557;  oO 
Barb.,  570 :  54  How.  Pr.,  86 ;  5  Abb.  N.  8.,  66 ;  6  Abb. 
N.  S.,  68 ;  Edm.,  483 ;  5  Leg.  Obs.,  410 ;  3  Bk.  Reg.,  138. 


KINGSLAND  &  KINGSLAND 

v.       .    * 
COWMAN  &  GILLENDER. 

Unury — Statute —  Practice—  Affidavit  Verifying 
Plea— Sufficiency  of  Proof  of  Non-Residence. 

Where  the  defendant  intends  to  call  and  examine 
the  plaintiff  for  the  purpose  of  proving  usury,  pur- 
suant to  the  Act  of  May  15, 1837,  Sess.  L.  1837,  p.  487. 
sec.  2,  the  affidavit  verifying  the  plea  or  notice  must 
state  positively  that  the  same  is  true  in  substance 
and  matter  of  fact :  an  affidavit  that  the  defendant 
verily  believes  it  to  be  true,  will  not  answer. 

Whether  the  above  rule  will  be  relaxed  under 
special  circumstances,  so  as  to  allow  a  less  direct 
and  positive  amdavit  to  be  used,  quaere. 

If  the  amdavit  served  with  the  plea  or  notice  be 
defective,  it  cannot  be  aided  by  one  made  at  the 
trial. 

The  testimony  of  witnesses  that  they  believe  a 
debtor  resides  out  of  the  State  is  not  sufficient  un- 
der a  statute  requiring  "proof  by  two  witnesses  to 
the  satisfaction  of  the  judge"  of  such  non-resi- 
dence. Per  Bronson,  J. 

The  dictum  in  the  Matter  of  Fitch,  2  Wend.,  299, 
recognizing  the  sufficiency  of  such  testimony,  dis- 
approved. Per  Bronson,  J. 

•09*1  *In  general,  an  affidavit  to  verify  a  plea  in 
abatement,  must  be  positive  «s  to  the  truth  of  ev- 
ery fact  contained  in  the  plea ;  and  hence,  if  the  af- 
fidavit be  that  the  plea  is  true.etc.,  to  the  best  of  the 
deponent's  knowledge  and  belief,  .it  will  not  an- 
swer. Per  Bronson,  J. 
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Citations— Laws,  1837.  p.  487,  sec.  2;  2  R.  S.,  288,  sec. 
88 :  1  R.  L.,  183,  sec.  23 ;  2  Wend.,  298 ;  10  Wend.,  420 ; 
14  Wend.,  237 ;  18  Wend.,  811 ;  20  Wend.,  77,  145 ;  2 
Cow.  Tr.,  678 ;  4  &  5  Anne,  ch.  16,  sec.  11 ;  Sayer,  293 ; 
1  :Tidd,  Pr.,  692,  ed.  1828;  1  Chit.  PL,  497,  ed.  1837;  3 
Id.,  902  ;  Tidd,  App..  155;  1  Lil.  Mod.  Ent.,  1 :  Laws, 
1840,  p.  333,  sec.  17 ;  22  Wend..  644.  n. 

DEBT,  tried  before  Kent,  C.  Judge,  at  the  N. 
Y.  Circuit  in  March,  1843.  The  plaintiff 
declared  on  two  bonds  made  by  the  defend- 
ants, each  in  the  penal  sum  of  $4,000,  condi- 
tioned to  pay  $2,000.  The  defendants  pleaded 
non  estfactum  to  each  count,  and  gave  notice 
of  the  defense  of  usury.  The  notice  stated  the 
loan  of  two  sums  of  $2,000  each  by  the  plaint- 
iffs to  the  defendant,  Gillender,  at  usurious 
rates  of  interest,  and  that  Gillender,  with  Cow- 
man as  his  surety,  afterwards  made  the  bonds 
in  question  for  the  principal  sums  loaned,  and 
Gillender  paid  or  secured  in  some  other  way 
the  sums  agreed  on  for  interest,  which  consti- 
tuted the  usury.  All  was  stated  to  have  been 
done  by  and  between  the  plaintiffs  and  Gillen- 
der, except  the  giving  of  the  bonds.  Gillender 
made  no  affidavit,  but  Cowman  annexed  his 
affidavit  to  the  plea  and  notice,  swearing  "that 
he  verily  believes  the  notice  annexed  to  the 
annexed,  plea  to  be  true  in  substance  and  mat- 
ter of  fact."  On  the  trial,  the  defendants  called 
D.  C.  Kingsland,  one  of  the  plaintiffs,  as  a  wit- 
ness to  prove  the  usury.  The  plaintiffs'  coun- 
sel objected  to  the  examination  of  said  Kings- 
land  on  two  grounds :  1.  That  the  statute 
touching  the  question  is  unconstitutional;  and 
2.  That  there  was  not  a  sufficient  affidavit 
served  with  the  plea.  The  judge  decided  that 
the  affidavit  was  insufficient  and,  consequent- 
ly, that  the  plaintiff  could  not  be  compelled  to 
testify.  The  defendants  then  offered  to  annex 
to  the  plea  an  affidavit  of  the  truth  of  the  no- 
tice, made  by  Gillender  on  the  trial  ;  and  the 
attorney  who  drew  the  pleadings  for  the  de- 
fendants offered  to  make  affidavit  that  it  was 
by  his  mistake  that  the  plea  was  not  verified 
in  positive  terms.  The  judge  rejected  the  of- 
fer, and  the  plaintiffs  had  a  verdict.  The  de- 
fendants now  moved  for  a  new  trial  on  a  case. 

Mr.  S.  Beardsley,  for  the  defendants. 
The  affidavit  of  Cowman  annexed  to  the  plea 
was  sufficient.  Stat.  1837,  p.  487,  sec.  2.  There 
are  several  statutes  where  the  words  are  nearly 
the  same,  *and  where  an  affidavit  in  [*O1O 
this  form  has  been  deemed  sufficient.  In  ac- 
tions upon  written  contracts  the  defendant 
must  verify  his  plea  by  affidavit,  and  this  court 
has  settled  the  form  of  the  affidavit.  Stat.  1840, 
p.  333,  sec.  17;  22  Wend.,  644,  n.  The  affida- 
vit would  be  sufficient  for  a  plea  in  abatement. 
2  R.  S.,  352,  sec.  7;  2 Cow.  Tr.,  678.  So  under 
the' Absent  Debtor  Act.  1  R.  L.,  183,  sec.  23; 
Matter  of  Pitch,  2  Wend. ,  298.  In  an  affidavit 
to  compel  an  attorney  to  testify,  the  defendant 
need  only  swear  he  believes  he  has  a  defense. 
2  R.  S.,  288,  sec.  78.  If  the  court  should  think 
the  affidavit  insufficient,  the  judge  was  wrong 
in  not  permitting  the  defendants  to  annex  a 
new  affidavit  on  the  trial. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

By  the  Court,  Bronson.  J.  Under  the  law 
of  1837,  when  the  defendant  pleads  or  gives 
notice  of  the  defense  of  usury,  "and  shall  ver- 
ify the  truth  of  his  plea  or  notice  by  affidavit," 
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he  may  call  and  examine  the  plaintiff  as  a  wit- 
ness to  prove  the  usury.  Stat.  1837,  p.  487,  sec. 
2.  The  affidavit  of  Cowman  is  "  that  he  veri- 
ly believes  the  notice  "  to  be  true.  This  does 
not  come  up  to  the  requirement  of  the  statute. 
That  does  not  call  for  belief,  but  for  proof. 
The  affidavit  should  be.  that  the  plea  or  notice 
is  true  in  substance  and  matter  of  fact. 

When  the  defense  is  that  the  demand  has 
been  bought  and  sold  for  prosecution,  and  the 
defendant  wishes  to  call  the  plaintiff  or  his 
attorney  or  counsel,  he  may  obtain  an  order 
for  that  purpose  on  an  affidavit  that  "  he  be- 
lieves he  has  a  defense "  under  the  statute. 
Such  an  affidavit  is  sufficient  because  tffe  stat- 
ute so  expressly  provides.  2  R.  S. ,  288,  sec. 
88.  This  statute  not  only  fails  to  prove  any- 
thing for  the  defendants  but  it  proves  some- 
thing against  them.  We  are  to  suppose  that 
when  the  Legislature  uses  different  words,  dif- 
ferent things  are  intended.  Good  reasons  ex- 
isted for  making  a  distinction  in  the  two  stat- 
utes. There  could  not  very  well  be  any  usury 
in  the  contract  unless  the  party  knew  it  and, 
therefore,  he  is  required  to  "verify  the  truth" 
of  his  plea.  But  a  bond  or  note  may  be  bought 
451 1  *J  *and  sold  for  prosecution  without  the 
knowledge  of  the  maker  and,  therefore,  he  need 
only  swear  to  belief. 

Under  the  old  absent  debtor  law,  the  credit- 
or was  to  "  make  proof  by  two  witnesses  to 
the  satisfaction  of  the  judge,  of  the  residence 
of  such  debtor  out  of  this  State."  1  R.  L.,  183, 
sec.  23.  This  certainly  is  not  much  like  the 
statute  we  are  considering;  and  if  the  dictum 
in  the  Matter  of  Fitch,  2  Wend.,  298,  that  be- 
lief is  enough,  can  be  supported,  it  will  prove 
very  little  in  favor  of  this  affidavit.  But  there 
are  several  cases  which  assert  a  principle  that 
must  overturn  the  dictum  to  which  we  are  re- 
ferred. See,  10  Wend..  420;  14  Id..  237;  18 Id., 
-611;  20  Id.,  77.  145.  I  have  only  referred  to 
such  cases  as  happen  to  be  before  me.  The  Ab- 
sent Debtor  Act  requires  proof,  and  mere  be- 
lief without  knowing  the  grounds  on  which  it 
rests,  does  not  rise  to  the  dignity  of  proof. 

A  precedent  was  cited  from  2  Cowen's  Treat. , 
678,  to  prove  that  this  affidavit  would  be  suf- 
ficient to  verify  a  plea  in  abatement.  But  the 
point  has  been  long  settled  the  other  way.  The 
Statute  4  and  5  Anne,  ch.  16,  sec.  11  provided, 
that  no  dilatory  plea  should  be  received,  un- 
less the  party  "do  by  affidavit  prove  the  truth 
thereof,  or  show  some  probable  matter  to  the 
court  to  induce  them  to  believe  that  .the  fact 
of  such  dilatory  plea  is  true."  This  statute 
clearly  does  not  call  for  a  more  direct  and  pos- 
itive affidavit  than  the  one  we  are  considering. 
And  the  rule  is,  that  the  affidavit  must  be  pos- 
itive as  to  the  truth  of  every  fact  contained  in 
the  plea,  leaving  nothing  to  be  collected  by  in- 
ference. Belief  will  not  answer,  but  the  party 
must  swear,  without  qualification,  that  the 
plea  is  true  in  substance  and  matter  of  fact 
Pearce  v.  Davy.  Sayers.  293;  1  Tidd,  Pr.,  692. 
ed.  1828;  1  Chit.  PI.,  497.  ed.  1887;  8  Id.,  902; 
Tidd,  App.,  155;  1  Lill.  Mod.  Ent.,  1.  It  is 
possible  that  under  special  circumstances  the 
court  might  receive  a  plea  with  a  less  positive 
affidavit  But  clearly  belief  alone  would  not 
be  sufficient. 

The  Act  of  1840  to  which  we  are  referred  is, 
that  certain  pleas  may  be  disregarded  "  unless 
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the  defendant  verify  his  plea  by  affidavit,  or 
annex  thereto  an  affidavit  of  merits  in  such 
form  *and  manner  as  the  Supreme  [*612 
Court  shall  prescribe."  Stat.  1840,  p.  3H3,  sec. 
17.  Finding  the  whole  subject  thus  referred 
to  our  discretion,  and  being  cautious  not  to 
push  this  new  provision  too  far  until  it  had 
been  tested,  we  adopted  such  a  rule  as  would 
be  sure  to  let  in  a  defense  wherever  there  was 
one.  22  Wend.,  644,  n.  I  do  not  see  that  this 
rule  can  prove  much  on  the  question  before  us. 

I  have  considered  the  question  as  though  the 
affidavit  had  been  made  by  the  proper  person. 
But  Gillender,  who  knew  all  about  the  usury, 
if  there  was  any,  did  not  verify  the  notice. 
The  affidavit  was  made  by  Cowman,  who,  if 
the  notice  be  true,  probably  knew  nothing 
about  the  matter  beyond  the  fact  that  he  had 
signed  the  bonds  as  a  surety.  It  is  highly  im- 
probable that  he  had  any  knowledge  of  the 
usury,  except  the  hearsay  information  which 
he  may  have  obtained  from  Gillender,  who 
should  have  made  the  affidavit.  If  Cowman 
undertook  to  say  anything  about  the  matter, 
he  should  at  the  least  have  told  us  on  what 
particular  facts  his  belief  was  founded.  And 
he  should  have  gone  further,  and  explained 
why  the  affidavit  of  Gillender  was  not  pro- 
duced. I  do  not  mean  to  intimate  that  any- 
thing short  of  just  such  an  affidavit  as  the  stat- 
ute speaks  of,  will  answer  under  any  circum- 
stances. But  if  it  will,  we  must  see  that  there 
is  a  necessity  for  it  in  the  nature  .of  the  case. 

If  the  judge  had  a  discretion  to  receive  a  new 
affidavit  on  the  trial,  we  would  not  review  his 
determination.  But  he  had  no  right  to  receive 
it.  The  verification  should  have  accompanied 
the  notice  when  served,  and  could  not  be  de- 
livered afterwards  without  the  leave  of  the 
court. 

New  trial  denied.(a) 

Cited  in-7  Barb.,  191, 255 ;  5  How.  Pr.,  46 ;  7  How. 
Pr.,  225 ;  3  Co.  R.,  75 ;  9  LCR.  Obs.,  60. 

(a)  For  various  matters  of  practice  under  the  2d 
section  of  the  Usury  Act  passed  May  15,  1837,  see, 
Cloyes  v.  Thayer,  3  Hill.  564;  Mill«r  v.  M'Cajrgr,  4  Id., 
35;  Rapelye  v.  Prince,  Id.,  119;  Vermilyea  v.  Rog- 
ers, Id.,  567 ;  Bosworth  v.  Perhamus,  20  Wend.,  611. 


*MASON  «.  MUNGER.        [*6 1 3 

Where  M.  purchased  goods  of  W.,  agreeing  with 
him  and  J.  to  pay  a  debt  due  J.  from  W.;  held,  that 
J.  could  not  recover  atrainst  M.  under  the  common 
counts,  but  must  declare  specially. 

Citations-9  Conn.,  545, 553 : 1  Harr.  &  G.,  484,  491 ;  1 
Johns. Cas..  205:  11  Mass.,  147,  153;  Hardr.,  321:  1 
Hill,  82.  86,  589,  590. 

A  SSUMPSIT,  tried  at  the  N.  Y.  Circuit,  in 
li  May,  1843.  before  Kent.  C.  Judge.  The 
declaration  contained  the  common  counts  for 
"money  lent  and  money  had  and  received  ;  and 
the  case  proved  at  the  trial  was  substantially 
as  follows: 

In  1841,  one  Lewis  L.  Williams  borrowed  of 
James  Mason,  the  plaintiff,  the  sum  of  $3,500, 
for  which  Williams  gave  his  notes  and  a  bond 
and  warrant  of  attorney  to  confess  judgment. 
Williams  was  a  merchant  in  the  City  of  N.  Y. 
and  the  plaintiff  resided  in  Ohio.  April  1, 
1842,  the  defendant  bought  out  Williams' stock 
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of  goods.  In  consideration  of  the  purchase 
the  defendant  gave  his  note  to  Williams  for 
$621,  and  was  to  discharge  the  debt  due  from 
Williams  to  the  plaintiff.  The  latter  was  not 
present,  but  John  L.  Mason  acted  in  his  behalf 
and  agreed  to  the  above  arrangement.  A.  bill 
of  the  goods  was  made  out  which  Williams  re- 
ceipted, and  the  notes  executed  by  him  to  the 
plaintiff,  being  in  the  possession  of  John  L. 
Mason,  were  delivered  up  to  be  canceled.  The 
bond  and  warrant  were  not  thought  of  at  the 
time,  as  Williams  testified,  and,  therefore, 
nothing  was  said  or  done  in  relation  to  them. 
As  security  for  the  money  due  the  plaintiff, 
the  defendant  delivered  to  John  L.  Mason  va- 
rious notes  against  one  Seaman;  and  these  not 
having  been  paid  at  maturity,  the  present  ac- 
tion was  brought.  The  circuit  judge  ordered 
a  nonsuit,  on  the  ground  that  the  plaintiff,  if 
he  could  recover  at  all,  must  declare  specially. 
A  motion  for  a  new  trial  was  now  made  on  a 
case. 

Mr.  S.  Stevens,  for  the  plaintiff,  insisted 
that  the  declaration  was  sufficient  to  entitle  the 
plaintiff  to  recover.  The  defendant  received 
the  amount  of  the  plaintiff's  debt  in  goods,  ex- 
pressly promising  to  pay  it;  and  thisisequiva- 
614-*]  lent  to  the  receipt  of  money  *to  the 
use  of  the  plaintiff.  Gregory  v.  Mack,  3  Hill, 
880.  The  case,  moreover,  is  in  substance  the 
same  as  if  Williams  had  paid  the  debt  to  John 
L.  Mason  in  money,  and  he  had  afterwards,  as 
the  plaintiff^  agent,  loaned  the  money  to  the 
defendant. 

Mr.  N.  Hill,  Jr.,  for  the  defendant,  said 
the  goods  of  Williams  were  sold  by  him  in  the 
ordinary  way,  and  not  delivered  to  the  defend- 
ant in  trust  to  be  appropriated  to  the  payment 
of  the  debt  due  the  plaintiff.  There  is  no  fact 
or  feature  in  the  case  on  which  an  implied 
promise  can  be  raised  as  between  these  parties. 
On  the  contrary,  the  privity  between  them 
rests  entirely  upon  the  special  promise  of  the  de- 
fendant to  pay;  the  plaintiff  being  an  utter 
stranger  to  the  consideration.  Under  such  cir- 
cumstances the  common  counts  are  inappro 
priate  and  of  no  avail.  1  Saund.  PI.  &  Ev.,  137; 
2  Phil.  Ev.,  108,  7th  Lond.  ed. ;  Linningdale 
v.  Livingston,  10  Johns.,  36,  37;  Tuttle  v. 
Mayo,  7  Id.,  132;  MiUer  v.  Watson,  4  Wend., 
276.  Again;  the  undertaking  proved  was  to 
pay  the  plaintiff  a  debt  due  from  Williams, and 
it  has  been  repeatedly  laid  down  in  reference 
to  cases  of  this  character  that  the  declaration 
must  be  special.  Quin  v.  Hanford,  1  Hill,  82; 
Beers  v.  Culver,  Id.,  589. 

By  the  Court,  Cowen,  J.  The  utmost  that 
can  be  made  of  this  case  for  the  plaintiff  is  a 
loan  of  money  by  him  to  Williams;  then  a  sale 
by  Williams  of  his  stock  in  trade  to  the  defend- 
ant, at  his  request,  and  a  promise  by  the  de- 
fendant, in  consideration  of  such  sale,  to  pay 
the  debt  due  by  Williams  to  the  plaintiff.  The 
promise  was  made  to  John  L.  Mason  as  the 
actual  or  assumed  agent  of  the  plaintiff,  and 
Williams'  notes  for  the  money  were  surren- 
dered. His  bond  and  warrant  for  the  same 
sum  remained,  though  perhaps  they  were  in 
effect  discharged.  The  goods  were  not  trans- 
ferred to  the  defendant  in  trust,  to  be  specific- 
ally appropriated  to  the  payment  of  Williams' 
debt,  either  by  way  of  delivering  them  to  the 
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plaintiff,  or  selling  them  and  paying  over  the 
proceeds  to  him.  In  either  of  the  latter  cases, 
*the  defendant  having  actually  sold  and  [*6 1  & 
received  the  proceeds,  would  have  been  charge- 
able in  an  action  for  money  had  and  received 
to  the  plaintiff's  use.  Camp  v.  Tompkin*,  9 
Conn.,  545,  553,  and  cases  cited;  Owing's  Exrx. 
v.  Owing,  1  Harr.  &  G.,  484,  491  ;  NeUnon  v. 
Blight,  1  Johns.  Cas.,  205;  Jackson  v.  Mayof 
11  Mass.,  147,  152.  A  case  for  such  an  action, 
however,  is  scarcely  pretended.  It  is  said  to 
have  been  a  loan  of  money  by  the  plaintiff  to 
the  defendant.  But  I  do  not  see  it  in  that 
light.  It  was  a  shifting  of  Williams'  debt 
from  him  to  the  defendant.  There  may  be  a 
question  on  the  Statute  of  Frauds;  but  that 
will  depend  on  another  question,  viz. :  wheth- 
er Williams  was  entirely  discharged;  and  per- 
haps on  other  considerations  not  in  the  case, 
which  went  off  on  the  variance  between  the 
declaration  and  evidence.  The  judge  held  that 
a  general  count  for  money  lent  was  inapplica- 
ble. We  think  he  was  right.  In  Bell  v.  Chap- 
lain, Hardr.,  321,  it  is  said  that  where  a  prom- 
ise is  made  to  the  father  for  the  benefit  of 
the  son,  the  latter  bringing  the  action  must  de- 
clare specially  on  the  promise  made  to  the  fa- 
ther. I  do  not  see  that  it  would  make  any 
difference  though  the  defendant  in  such  case 
actually  promised  the  person  for  whose  benefit 
the  contract  is  made.  Where  the  promise  is 
collateral,  to  pay  the  debt  of  a  third  person,  it 
is  necessary,  as  was  supposed  by  Mr.  J.  Bron- 
son  in  Quin  v.  Hanford,  1  Hill,  82,  86,  and  as  I 
understand  the  law  clearly  to  be,  that  the  dec- 
laration should  always  be  special.  Again,  in 
Beers  v.  Culver,  Id.,  589,  590,  the  defendant, in 
consideration  that  the  plaintiff  would  deliver 
him  a  note  against  one  Bradley,  promised  to 
pay  the  plaintiff  what  Bradley  owed  him.  Mr. 
J.  Bronson  again  said:  "  The  plaintiff  was  seek- 
ing to  recover  on  a  special  contract  to  pay  the 
debt  of  Bradley,  and  he  should  have  counted 
specially  on  the  promise."  Now  it  is  by  no 
means  certain  that  this  case  is  anything  more 
than  that.  It  is  quite  doubtful  whether  Will- 
iams' obligation  did  not  remain  ;  for,  though 
his  notes  were  given  up,the  bond  and  warrant 
against  him  were  not  formerly  discharged. 
But  admitting  that  they  were,  I  do  not  see  how 
the  case  would  be  *covered  by  any  of  [*616 
the  money  counts.  The  consideration  is  the 
discharge  of  Williams  and  the  sale  of  goods 
by  him  to  the  defendant. 
New  trial  denied. (a) 

(a)  A  somewhat  similar  decision  was  made  at  this 
term  in  the  case  of  Jones  v.  Hawks.  The  declara- 
tion contained  the  common  counts  in  astwmpsiti 
and,  at  the  trial,  the  plaintiff  proposed  to  prove,  in 
effect,  that  he  sold  certain  scraps  for  making  glue 
to  one  Heed  on  a  credit ;  that  Reed,  having  failed, 
sold  them  to  the  defendants,  who  promised  him  that 
they  would  pay  the  plaintiff.  The  defendants'  coun- 
sel objected  that  general  indehitatus  assumpsit  would 
not  lie,  but  that  the  plaintiff  should  have  declared 
specially ;  and  the  circuit  judge,  being  of  that  opin- 
ion, excluded  the  evidence  and  nonsuited  the 
plaintiff,  who  moved  for  a  new  trial  on  a  case.  The 
motion  was  argued  by, 

Mr.  D.  Cody,  for  the  plaintiff,  and 

Mr.  E.  D.  Smith,  for  the  defendants. 

The  Court  said,  the  objections  taken  at  the  trial 
were  fatal,  and  the  plaintiff  properly  nonsuited.  The 
declaration  should  have  been  special.  Mason  v. 
Monger,  in  the  text. 

New  trial  denied. 
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THE  PEOPLE,  ex  rel.  WORTHINGTON  HODG- 
KINSON, 

V. 

ALFRED  G.  STEVENS. 

Mandamus — In  General,  Not  Granted  When 
there  Is  Another  Specific  Remedy — Title  to  Of- 
fice— Quo  Warranto — Revised  Statutes — Acts 
of  Election  Officers — De  Facto  and  De  Jure 
Officers— Possession  of  an  Office —  What  Con- 
stitutes. 

In  general  a  mandamus  will  not  be  granted  If  the 
party  has  another  specific  legal  remedy. 

Accordingly,  where  one  claiming1  to  be  clerk  of 
the  Common  Council  of  the  City  of  Brooklyn,  ap- 
plied for  a  mandamus  to  compel  his  predecessor  in 
office  to  deliver  up  the  books  and  papers ;  held,  that 
the  application  should  be  denied,  inasmuch  as  the 
relator,  if  he  was  in  truth  clerk,  had  another  spe- 
cific legal  remedy  under  1  R.  S.,  124.  Nelson,  Ch.  J., 
dissented. 

A  judge  has  no  right  to  enforce  the  delivery  of 
books  and  papers  under  1  R.  S.,  134,  unless  the  ap- 
plicant's title  to  the  office  be  clear  and  free  from 
reasonable  doubt.  Semble,  per  fironson,  J.;  and 
Kent,  C.  Judge,  n.o. 

Where  the  title  to  an  office  is  in  dispute,  the  only 
mode  of  trying  it  is  by  information  in  the  nature  of 
a  qua  warranto.  The  court  will  not  determine  the 
question  on  mandamus.  Per  Branson,  J".;  Nelson, 
Ch.  J.,  contra. 

617*1     *The  case  Ex  parte  Heath.  3  Hill,  42,  com- 
mented on.    Per  Nelson,  Ch.  J.,  and  Bronson,  J-. 

The  legal  effect  of  a  return  made  by  inspectors  of 
election  cannot  be  varied  by  a  supplementary  state- 
ment signed  by  a  part  of  them  and  delivered  after 
the  time  for  returning  has  expired.  Per  Nelson, 
Ch.  J. 

The  decision  of  a  Board  of  Canvassers  upon  the 
result  of  an  election,  however  erroneous  in  its  con- 
clusions from  the  facts,  is  sufficient  to  give  color  of 
right  to  one  taking  possession  of  an  office  under  it. 
Per  Bronson,  J. 

It  is  not  allowable  to  assail  the  title  of  an  officer 
<le  facto  collaterally.  This  can  only  be  done  in  a  di- 
rect legal  proceeding  against  him.  Per  Bronson,  J. 

The  acts  of  an  officer  de  facto  are  valid  when  they 
concern  the  public  or  third  persons  who  have  an  in- 
terest in  them.  Per  Bronson,  J. 

If  one  be  appointed  clerk  of  the  Common  Coun- 
cil of  a  city  by  the  vote  of  an  alderman  de  facto,  but 
not  de  jure,  the  appointment  will  be  valid  though 
the  alderman  be  afterwards  ousted  on  quo  warranto. 
Per  Bronson,  J.  * 

Where,  a  vote  given  at  an  election  contains  only 
the  surname  of  one  of  the  candidates,  it  should  not 
be  estimated  by  the  canvassers  in  determining  the 
result.  Per  Nelson,  Ch.  J. 

A  person  elected  to  an  office  will  be  deemed  in  full 
possession^of  it  on  bis  taking  the  requisite  oath,  pro- 
vided no  other  condition  is  prescribed.  Per  Nelson, 
Ch.  J. 

Otherwise,  as  against  one  already  in  actual  pos- 
session  under  color  of  right,  though  he  be  not  an 
officer  de  jure.  Per  Bronson,  J. 

Citations-Laws,  1834.  p.  94,  117,  sees.  12, 14,  76 ;  4 
Cow.,  297;  8  Cow.,  102;  17  Wend.,  81;  20  Wend.,  12; 
3  Hill,  42,  43, 47,  48 ;  Laws.  1842,  p.  109.113. 125,  sec.  15 ; 
1  R.  8.,  124.  sees.  50-56 ;  138,  sees.  50,  51 ;  9  East,  252, 
n.;  1  8tr.,  113,  638 ;  Wile.  Corp..  125,  sec.  575,  p.  395. 
sec.  157;  Ang.  &  Ames,  Corp..  224, 227.  441,  565. 2ded., 
577,  578 ;  Bac.  Abr.  tit.  Mandamus,  C ;  3  Johns.  Cas., 
79  ;  3  Burr..  1452 ;  1  W.  Bl.,  445. 452  :  2  T.  R..  259 ;  6  East, 


356 ;  2  R.  S.,  582.  sees.  32,  33 ;  1  Call.,  562 ;  3  Hen.  & 
M.,  1 ;  3  Hill,  42  ;  Lutw.,  508,  519  ;  7  Johns.,  549  ;  9 
Johns.,  135 ;  5  Wend.,  231 :  6  Wend.,  422 ;  24  Wend., 
525;  1  Hill,  674;  15  Mass.,  180;  11  Serg.  &  R.,  411;  16 
Pet.,  85 :  6  Cow.,  23 ;  Andr.,  163 ;  2  Str.,  1090 ;  22 
Wend..  591. 

A  N  alternative  writ  of  mandamus  wasgrant- 
-Q.  ed  on  behalf  of  the  relator,  setting  forth 
in  substance  that  he  was  duly  appointed  Clerk 
of  the  City  of  Brooklyn  in  May,  1843,  and  took 
the  oath  of  office;  and  that  he  had  since  ap- 
plied to  the  defendant,  who  was  the  former 
clerk,  for  the  books,  papers  and  records  ap- 
pertaining to  the  office,  but  the  defendant  re- 
fused to  deliver  them.  The  writ  was  issued 
and  made  returnable  in  May  Term,  1843,  and 
commanded  the  defendant  to  deliver  the  books, 
etc.,  to  the  relator,  without  further  delay,  or 
show  cause,  etc. 

The  defendant  returned  that  he  was  duly 
appointed  and  sworn  in  as  Clerk  of  the  City  of 
Brooklyn  in  May,  1842;  that  he  immediately 
entered  upon  the  duties  of  the  office,  and  had 
continued  to  discharge  them  ever  since;  and 
that  by  the  city  charter,  Sess.  L.  1834,  p.  94, 
sec.  14  his  term  of  office  does  not  expire  until 
another  clerk  is  appointed  in  his  place.  It  fur- 
ther appeared  from  the  return  that,  at  the  an- 
nual election  held  in  and  for  the  City  of  Brook- 
lyn on  the  second  Tuesday  of  April,  1843,  two 
aldermen  were  elected  in  each  of  the  nine 
wards  of  the  city,  *except  the  seventh.  [*618 
The  result  of  the  election  in  the  latter  ward 
was  disputed;  and  in  respect  to  this.part  of  the 
case  the  facts  stated  in  the  return  were  as  fol- 
lows: 

Samuel  Bouton  and  Albert  H.  Osborn  were 
the  aldermen  of  the  seventh  ward  in  1842,  and 
by  the  city  charter  it  was  provided  that  they 
should  continue  in  office  one  year,  and  until 
others  were  chosen  in  their  places.  Sess.  L. 
1834,  p.  94,  sec.  14.  Bouton  was  a  candidate 
for  re-election  in  April,  1843,  and  succeeded. 
Of  this  no  question  was  made  ;  the  dispute  be- 
ing whether  any  one  had  been  elected  in  the 
place  of  Osborn,  or  whether  he  was  still  in  of- 
fice. The  ward  consisted  of  two  election  dis- 
stricts,  viz.:  the  first  and  second,  in  each  of 
which  three  inspectors  of  election  presided  to 
take  and  canvass  the  votes  and  make  returns  to 
the  Common  Council.  See  L.  1841,  pp..  289, 
290.  At  the  annual  election  in  April,  1843,  the 
inspectors  of  the  first  district  canvassed  the 
votes  immediately  after  closing  the  polls,  made 
out  and  certified  a  statement  of  the  result,  and 
cause  it  to  be  filed  on  the  next  day.  This 
stated,  among  other  things,  thatZebulon  Chad- 
bourne  received  272  votes  for  alderman  and 
John  A.  Cross  201  votes.  On  some  subsequent 
day,  but  at  what  time  did  not  appear,  two  of 


NOTE.— Queers  de  facto— Who  are— Title,  cannot  be 
(juest toned  collaterally. 

"  An  officer  de  facto  in  one  who,  by  some  color  «/ 
right,  in  inpotsemlon  of  an  office  and  for  the  time  be- 
ing performs  Its  duties  with  public  acquiescence, 
though  having  no  right  in  fact."  Cooley,  Const. 
LJm.,»  599;  Buckimm  v.  Ruggles,  15  Mass.,  180;  Peo- 
ple v.  Alberteon,  8  How.  Pr.,  363  P ;  Peopletv.  Hop- 
son,  1  Den..  574;  Weeks  v.  Ellis,  2  Barb..  320:  Ply- 
mouth v.  Painter.  17  Conn..  585;  Wileox  v.  Smith.  5 
Wend.,  231 ;  Ex  parte  Strung.  21  Ohio  St.,  610;  Com- 
monwealth v.  McCombs.  58  Pa.  St.,  436;  State  v.  Car- 
roll, 38  Conn.,  449;  9  Am.  Rep.,  409;  Peterellea  v. 
Stone,  11!)  Maw.,  465:  20  Am.  Rep..  335;  McLean  v. 
State,  8  Heisk..  22;  Hooper  v.  Goodwin.  48  Me..  79; 
Kimball  v.  Alcorn,  4S  Miss.,  161;  Vaccari  v.  Maxwell. 
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3Blatchf.,368;  Parker  v.  Hett,  Ld.Raym.,  658;  King 
v.  Bedford  Level.  6  East,  356,  368. 

The  title  of  an  officer  de  facto  cannot  be  questioned 
collaterally.  Hall  v.  Luther,  13  Wend.,  491 ;  People 
v.  Hqpson,  1  Den.,  574  ;  Hamlin  v.  Dingman,  5  Lans., 
61 ;  Mayor  v.  Tucker,  1  Daly,  107:  City  of  Buffalo  v. 
Mackay.  15  Hun.  204:  Morris  v.  Whclan,  11  Abb.  N. 
C..  64  ;  Wileox  v.  Smith.  5  Wend.,  231;  21  Am.  Dec.. 
213 ;  People  v.  Kane,  23  Wend.,  414 ;  In  re  Kendall. 
86  N.Y.,  308;  Sharp  v.  Thompson.  100  III. ,447  :  Clark 
v.  Commonwealth,  29  Pa.  St.,  129;  Fowler  v.  Beebee, 
9  Mass.,  231 ;  6  Am.  Dec.,  62  ;  Tucker  v.  Aiken,  7  N. 
H.,  113:  Hildreth  v.  Mclntire,  1  J.  J.  Marsh. , 206  :  19 
Am.  Dec..  61 ;  Bailey  v.  Fisher,  38  Iowa.  £»:  Kreid- 
ler  v.  State,  24  Ohio  St..  22;  Cocke  v.  Haisey.  41  U. 
8.  (W  Pet.),  71. 
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the  last  mentioned  inspectors  made  and  filed  a 
supplementary  certificate,  requesting  therein 
that  it  should  be  regarded  as  a  part  of  their 
original  statement,  from  which  it  appeared  that 
six  of  the  201  votes  counted  for  John  A.  Cross, 
were  in  this  form:  "For  Alderman,  J.  Cross." 
The  statement  and  certificate  made  and  filed 
by  the  inspectors  of  the  second  district  set 
forth,  among  other  things,  that  Zebulon  Chad- 
bourne  received  173  votes  for  alderman,  and 
John  A.  Cross  246  votes;  that  "Chadbourne" 
received  1  vote  and  "Shaborn"  1. 

On  the  17th  of  April,  1843,  the  Board  of 
City  Canvassers,  composed  of  the  Common 
•Council,  having  examined  the  returns  of  the 
inspectors  of  the  various  wards,  made  out  and 
published  their  statement  of  the  result,  in 
which  they  declared,  among  other  things,  that 
by  the  return  of  the  inspectors  of  the  first  dis- 
trict in  the  seventh  ward,  it  appeared  Zebulon 
Chadbourne  had  received  272  votes  for  alder- 
man, and  John  A.  Cross,  according  to  the  first 
<$19*]  *statement  of  the  inspectors,  201  votes 
for  the  same  office  ;  that  from  a  subsequent 
written  statement  of  two  of  the  said  inspectors 
filed  with  the  clerk,  it  appeared  that  six  of  the 
U01  votes  counted  for  John  A.  Cross,  were  in 
fact  given  for  "J.  Cross;"  that  having  no  au- 
thority to  look  beyond  these  statements,  the 
-city  canvassers  could  not  ascertain  what  was 
the  intention  of  the  electors  who  voted  for  "J. 
-Cross,"  but  believed  they  probably  intended 
to  vote  for  John  A.  Cross.  The  city  canvass- 
ers further  declared  that  the  return  of  the  in- 
spectors of  the  second  district  in  the  seventh 
ward  showed  246  votes  given  in  favor  of  John 
A.  Cross  for  alderman,  173  votes  in  favor  of 
Zebulon  Chadbourne,  1  vote  in  favor  of  "Chad- 
bourne,"  and  1  in  favor  of  "Shaborn,"  all  for 
the  same  office  ;  that  they,  the  city  canvassers, 
could  not  ascertain  the  intention  of  the  elect- 
ors who  voted  for  "Chadbourne"  and  "Sha- 
born", but  believed  that  the  votes  were  prob- 
ably intended  for  Zebulon  Chadbourne.  They 
then  declared  that,  having  regard  to  what  they 
believed  to  have  been  the  intention  of  the  elect- 
ors who  voted  for  "J.  Cross,"  as  well  as  of 
those  who  voted  for  "Chadbourne"  and  "Sha- 
born," they  could  not  satisfactorily  determine 
that  either  John  A.  Cross  or  Zebulon  Chad- 
bourne  was  elected  alderman;  and  they,  there- 
fore, declared  that  no  other  person  was  elected 
alderman  in  the  seventh  ward  except  Samuel 
Bouton. 

The  relator  also  stated  in  the  return  that 
John  A.  Cross,  notwithstanding  the  above  de- 
termination of  the  Board  of  City  Canvassers, 
•claimed  that  he  was  duly  elected  alderman, 
and  took  the  oath  of  office.  That  at  the  first 
meeting  of  the  Common  Council  held  after  the 
election  in  May,  1843,  he  appeared  and  de- 
manded a  seat  at  the  Board.  That  Alfred  H. 
Osborn  also  appeared  ;  and  it  was  claimed  in 
his  behalf  that,  as  no  one  had  been  elected  in 
his  place  at  the  annual  election  in  April,  1843, 
he  still  continued  in  office  and  was  entitled  to 
his  seat.  That  the  mayor  declined  recognizing 
Cross  as  an  alderman,  but  directed  the  clerk 
to  call  the  name  of  Osborn,  and  allowed  him 
the  seat.  That  a  resolution  was  then  offered 
by  one  of  the  members  of  the  Board  declaring 
Cross  entitled  to  the  seat,  upon  which  resolu- 
tion the  vote  stood,  9  in  favor  and  9  against  it; 
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Osborne  voting  *with  the  latter.  That  [*62O 
the  mayor  declared  the  resolution  lost.  That 
the  Board  then  proceeded  to  the  election  of  a 
clerk,  with  the  following  result,  viz.:  9  votes 
in  favor  of  Worthington  Hodgkinson,  the  re- 
lator, and  9  in  favor  of  Alfred  G.  Stevens,  the 
defendant  ;  Osborn  voting  for  Stevens.  That 
thereupon  the  mayor  declared  no  choice  had 
been  made. 

The  relator  demurred  to  the  return,  insisting 
that  the  facts  stated  in  it  showed  he  had  been 
chosen  clerk  by  a  majority  of  all  the  persons 
legally  entitled  to  sit  as  members  of  the  Board; 
and  that,  having  taken  the  oath  of  office,  he 
was  entitled  to  the  books,  etc.,  mentioned  in 
the  writ.  The  defendant  joined  in  demurrer. 

Messrs.  A.  Crist  and  G.  Wood,  for  the  re- 
lator. 

Messrs.  J.  Greenwood  and  B.  F.  Butler, 
for  defendant. 

Nelson,  Oh.  J.  The  defendant  was  appoint- 
ed by  the  Common  Council  of  the  City  of 
Brooklyn,  clerk  of  the  Board  for  the  year  end- 
ing the  first  day  of  May,1843,  and  until  another 
should  be  appointed  in  his  place.  Sess.  L.  1834, 
pp.  94,  117,  sees.  14,  76.  The  principal  ques- 
tion in  the  case  is,  whether  the  relator  has  been 
appointed  for  the  ensuing  year.  If  not,  then 
the  defendant  holds  over,  and  is  entitled  to  re- 
tain the  custody  of  the  books  and  records  of 
the  office. 

The  relator  was  undoubtedly  appointed  at  the 
first  meeting  of  the  new  Board  in  May,  1843, 
if  John  A.  Cross  is  to  be  regarded  as  having 
been  elected  one  of  the  aldermen  for  the  seventh 
ward  at  the  previous  annual  election  in  April. 
Without  the  vote  of  Albert  H.  Osborn,  who 
claimed  to  hold  over  as  one  of  the  old  alder- 
men of  that  ward  on  the  ground  of  a  failure  to 
elect  one  in  his  place,  the  relator  had  the  ma- 
jority of  votes,  and  was  duly  appointed  to  the 
office. 

Was  John  A.  Cross  then  legally  elected  one 
of  the  aldermen  of  the  ward  in  April,  1843  ? 
For  if  he  was,  his  election  and  subsequent  qual- 
ification effectually  displaced  Osborn  on  the 
first  of  May,  after  which  he  had  no  more  right 
to  a  a  seat  in  the  new  *Board  than  any  [*621 
other  stranger  who  might  obtrude  himself  upon 
its  notice  and  claim  to  participate  in  its  pro- 
ceedings. 

In  order  to  determine  this  point  we  must  re- 
cur to  the  result  of  the  election  as  declared  and 
published  by  the  Board  of  City  Canvassers. 
For  I  admit  that,  on  a  proceeding  by  manda- 
mus involving  a  dispute  as  to  which  of  two  per- 
sons has  been  elected  to  an  office  and,  indeed, 
in  every  other  proceeding  involving  the  like 
inquiry,  except  quo  warranto,  the  regular  de- 
termination of  the  Board  of  Canvassers  is  to  be 
deemed  conclusive  upon  the  parties.  The  orig- 
inal merits,  by  which  I  mean  the  question 
arising  upon  a  canvass  of  the  votes,  cannot  be 
thus  reviewed;  but  the  result  as  finally  certified 
and  declared  by  the  Board  is  controlling.  Peo- 
ple v.  Van  Slyck,±  Cow. ,  297;  People  v.  Ferguson, 
8 Id.,  102;  People  v.  Jones,  17  Wend.,  81;  Peo- 
ple v.  Vail,  20  Id.,  12  ;  Exparte  Heath,  3  Hill, 
43,  47,  48. 

Under  the  Act  of  1842,  Sess.  L.  1842,  pp. 
109,  113  the  seventh  ward  of  the  City  of  Brook- 
lyn was  divided  into  two  election  districts, 
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called  the  first  and  second,  in  each  of  which 
three  inspectors  of  election  are  chosen.  By 
the  charter  of  the  city  these  inspectors  are  re- 
quired, immediately  after  the  election,  or  on  the 
next  day,  to  canvass  the  votes  "in  the  same 
manner  and  under  the  regulations  prescribed 
by  the  Revised  Statutes  as  to  general  elections;" 
and  on  the  day  of  completing  the  canvass,  or 
the  next  day,  they  are  to  deliver  the  statements 
of  the  results  to  the  clerk  of  the  Common 
Council,  who  is  to  file  the  same  forthwith. 
Sess.  L.  1834,  p.  94.  sec.  12.  The  charter  then 
provides  that  the  Common  Council  shall  form 
the  Board  of  City  Canvassers,  and  shall,  as 
soon  as  conveniently  may  be,  and  within  eight 
days  after  the  statements  of  the  inspectors  are 
received  and  filed,  declare  and  publish  the  re- 
sult of  the  election.  Id. 

The  returns  of  the  inspectors  in  this  case 
were  made  and  filed  on  the  next  day  after  the 
election,  and  they  showed  that  John  A.  Cross 
received  in  the  two  districts  composing  the 
ward,  447  votes,  viz. :  in  the  first  district  201 
votes,  and  in  the  second  246  votes.  They  fur- 
ther showed  that  Zebulon  Chad  bourne  received 
622*]  *in  the  first  district  272  votes,  and  in  the 
second  173  votes;  making  in  all  445.  Accord- 
ing to  the  returns  of  the  inspectors,  therefore, 
it  is  plain  that  Cross  was  elected  alderman  of 
the  ward  by  two  majority. 

After  these  returns  were  thus  made  out  and 
filed  with  the  clerk  in  pursuance  of  the  charter, 
but  how  long  after  does  not  appear,  two  of  the 
inspectors  of  the  first  district  again  met  and 
made  out  a  supplementary  statement, in  which 
they  set  forth  that  six  of  the  201  votes  counted 
for  John  A.  Cross,  were  in  the  folio  wing  form: 
"For  Alderman— J.  Cross."  This  supplement- 
ary statement,  it  is  said,  must  be  taken  as  a 
part  of  the  return  previously  made  and  filed  on 
the  day  succeeding  the  election.  The  Revised 
Statutes,  however,  referred  to  in  the  charter  of 
the  city  as  regulating  the  duties  and  powers  of 
the  inspectors,  provide  that  after  their  returns 
shall  be  made  out,  signed  and  filed,  "  the  poll 
lists  and  ballots,  excepting  such  ballots  as  shall 
have  been  rejected  by  the  inspectors  as  imper- 
fect, shall  then  be  destroyed,  and  the  board  of 
inspectors  shall  be  dissolved."  1  R.  S.,  138, 
sees.  50,  51.  The  Act  of  1842  authorizes  the 
several  Boards  of  County  Canvassers  to  have 
certain  formal  and  clerical  errors  in  the  returns 
corrected,  but  guards  expressly  against  a 
change  or  alteration  of  any  decision  before 
made  by  them.  Sess.  L.  1842,  p.  125,  sec.  15. 

There  can  be  no  doubt,  therefore,  that  this 
supplementary  statement  of  the  two  inspectors 
was  an  unauthorized  and  very  unwarrantable 
attempt  to  interfere  with  and  change  the  legal 
effect  of  the  official  return  previously  filed  ; 
and  it  is  entitled  to  no  more  consideration  than 
if  made  by  any  other  two  respectable  citizens 
of  the  ward.  It  must  be  regarded  as  if  ex- 
punged from  the  proceedings,  or  rather  as  if  it 
had  never  been  annexed  to  them. 

If  the  above  view  of  the  returns  of  the  in- 
spectors be  correct,  and  I  confess  it  appears  to 
me  too  plain  to  admit  of  doubt  or  controversy, 
we  have  then  a  simple  and  direct  statement  on 
their  part  that  John  A.  Cross  received  201  votes 
in  the  first  district,  and  Zebulon  Chadbournu 
272  votes;  and  these,  when  added  to  the  votes 
HILL  5. 


*given  in  the  second  district,  clearly  [*623 
establish  the  election  of  Cross. 

Let  us  now  advert  to  the  proceedings  of  the 
Board  of  City  Canvassers.  According  to  the 
charter  of  the  city,  as  we  have  seen,  they  are 
required,  as  soon  as  conveniently  may  be,  and 
within  eight  days  after  the  statements  of  the 
inspectors  shall  be  received  and  filed.to  declare 
and  publish  the  result  of  the  election.  What 
result  ?  Obviously,  the  result  as  derived  from 
the  returns  legally  made  and  filed  in  pursuance 
of  the  statute.  The  city  canvassers  are  to  as- 
certain it  from  the  facts  thus  made  known  to 
them,  and  to  declare  and  publish  it  accord- 
ingly- 
Following  out  the  statute,  the  city  canvass- 
ers have  declared  that,  according  to  the  state- 
ments delivered  to  and  filed  with  the  clerk, 
John  A.  Cross  received  for  alderman  in  the  first 
district  201  votes,  and  Zebulon  Chadbourne 
272  votes;  and  that,  in  the  second  district  the 
former  received  273  votes,  and  the  latter  173. 
This  shows  a  majority  in  favor  of  Cross.  But 
on  the  facts  embraced  in  the  supplementary 
statement  made  by  the  two  inspectors  of  the 
first  district,  the  city  canvassers  have  sought 
to  change  the  result  as  derived  from  the  official 
return  previously  filed,  saying  they  could  not 
satisfactorily  determine  that  either  of  the  two 
candidates  was  elected  ;  and  they  have,  there- 
fore, declared  that  neither  was  elected. 

Now  the  obvious  answer  to  the  matter  thus 
put  forth  to  qualify  the  clear  result  of  the  elec- 
tion is,  that  it  has  no  foundation  in  the  official 
statements  or  returns  of  the  inspectors — the 
only  legitimate  source  whence  the  result  can 
be  ascertained.  On  the  contrary,  it  has  been 
derived  confessedly  from  the  spurious  amend- 
ment before  referred  to — an  unauthorized  in- 
terpolation in  the  official  return,  which  the 
city  canvassers  should  have  wholly  disregard- 
ed, and  which  this  court  is  bound  to  disregard 
and  treat  as  surplusage.  This  was  so  held  in 
Exparte  Heath,  3  Hill,  42.  Mr.  J.  Cowen  there 
said:  "To  declare  who  was  elected,  the  ward 
inspectors  were,  doubtless,  competent.  Have 
they  done  so  substantially  If  If  they  have  shown 
an  election  on  the  whole  return,  that  gives  the 
right.  In  the  words  of  Ld.  Coke  'the  election 
is  the  foundation  ;  not  the  return.'  They 
*have,  in  the  words  of  the  statute,  set  [*624 
down  the  names  of  the  candidates  for  the  re- 
spective offices,  with  the  number  of  votes  for 
each;  and  it  is  admitted  that  if  they  have  done 
nothing  more,  this  was,  in  legal  effect,  the 
same  as  an  express  declaration  of  the  major- 
ity." He  further  remarked:  "We  are  of  opin- 
ion thai  the  declaration  of  impossibility  was  a 
nullity.  So  far  as  the  certificate  can  be  regard- 
ed as  official,  as  within  their  competency,  a 
complete  election  of  the  assessors  was  made  out 
in  fact,  with  sufficient  certainty.  Id  certum  esl 
quod  certum  reddi  pottst.  They  then  had  no 
legal  power  under  the  statute  to  set  up  the  im- 
possibility of  declaring  the  true  majority.  The 
case  was  the  same  as  if  they  had  first  certified, 
in  so  many  words,  an  election,  according  to 
all  the  words  of  the  statute,  and  had  then  added 
the  qualifying  phraseology.  The  latter  must 
obviously  have  been  rejected  as  surplusage." 

In  the  case  above  referred  to,  the  ward  can- 
vassers, after  stating  accurately  the  returns  as 
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made  from  three  of  the  districts,  which  showed 
upon  their  face  that  the  relators  were  elected, 
referred  to  the  dispersed  state  of  the  ballots  in 
the  first  district,  and  upon  this  circumstance 
predicated  a  declaration  of  the  impossibility  of 
determining  what  persons  were  elected.  The 
court  held  that  enough  appeared  in  the  certifi- 
cate of  the  canvassers  to  show  the  result  with 
requisite  certainty,  and  that  the  declaration  of 
impossibility.together  with  the  statement  upon 
which  it  was  founded,  were  extraofflcial  and 
should  be  disregarded.  In  the  present  case,  the 
city  canvassers  refer  to  the  fabricated  amend- 
ment of  the  two  inspectors,  and  upon  the  facts 
therein  stated  declare  that  no  other  person  was 
elected  in  the  ward  save  Bouton.  There  is  not 
a  conceivable  difference  between  the  two  cases. 
It  is  true,  here  the  Board  declared  in  express 
terms  that  there  was  no  election  of  either  can- 
didate; whereas,  in  Ex  parte  Heath,  the  con- 
clusion followed  as  an  inference  from  the 
alleged  impossibility  of  determining  who  was 
elected.  The  result  was  not  less  emphatically 
declared  in  that  case  than  it  is  in  this  ;  for  the 
implication  of  no  election  in  the  one  instance, 
is  as  clear  as  the  declaration  of  it  in  the  other. 
Unless,  therefore,  we  are  to  be  governed  by 
625*]  words  *and  phrases.instead  of  the  sense 
and  substance  of  the  matter,  the  case  referred 
to  is  entirely  decisive  of  the  present. 

It  was  said  on  the  argument  that,  even  re- 
jecting the  supplementary  statement  of  the  two 
inspectors,  the  allowance  of  the  votes  to  Zebu- 
Ion  Chadbourne  which  were  returned  in  the 
second  district  as  having  been  given  for  "Chad- 
bourne"  and  "  Shalborn,"  would  still  leave  a 
tie  between  him  and  Cross.  The  answer  is, 
the  city  canvassers  have  not  allowed  them, 
but  the  contrary.  Nor  had  they  any  power  to 
allow  or  use  them  by  way  of  embarrassing  the 
result.  According  to  the  case  of  People  v.  Fer- 
guson, 8  Cow.,  102,which  has  gone  the  furthest 
on  this  subject,  these  votes  could  not  be  allowed 
even  in  a  proceeding  by  quo  warranto,  unless 
it  appeared  affirmatively  that  they  were  an 
abreviation  of  the  proper  name  of  the  candi- 
date, which,  I  apprehend,  it  would  be  difficult 
to  establish.  Be  that  as  it  may,  however,  the 
canvassers  might  just  as  well  have  embarrassed 
the  result  by  using  the  vote  given  for  "  J. 
Stagers,"  which  also  appeared  in  the  return, as 
by  using  the  votes  in  question. 

It  was  also  urged  that  Cross,  even  if  elected 
by  a  majority  of  votes,  was  not  to  be  regarded 
as  an  alderman  in  possession  of  the  office  until 
admitted  by  the  mayor.  This  is  a  mistake. 
The  mayor  had  nothing  to  do  in  the  matter  ; 
nor  had  he  any  power,  legal  or  moral,  to  ex- 
clude Cross  when  duly  qualified.  A  refusal 
after  that  to  permit  him  to  act  in  the  discharge 
of  his  duties,  would  have  amounted  to  nothing 
more  nor  less  than  a  simple  deed  of  violence, 
which  might  as  well  have  been  committed 
against  any  other  member  of  the  Board.  When 
a  person  has  been  elected  to  an  office,  he  is  ad- 
mitted to  the  full  possession  and  enjoyment  of 
it  by  taking  the  requisite  oath,  provided  no 
other  condition  is  prescribed  ;  this  being  what 
is  called  in  the  books,  taking  legal  possession. 
Rex  v.  Ellis.  9  East,  252.  n.  ;  Rex  v.  Dublin,  1 
Str.,  538  ;  Rex  v.  Boswwth,  Id.,  1113  ;  Wile. 
Corp.,  125,  sec.  575. 
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Cross  then  having  been  duly  elected  and 
qualified,  was  in  full  possession  of  the  office 
at  the  time  of  the  first  meeting  of  the  Board  io 
May,  which  necessarily  had  the  effect  of  dis- 
placing *Osborn,  unless  we  are  pre  [*62O 
pared  to  say  that  an  alderman  once  elected  in 
Brooklyn  may  continue  to  exercise  his  func- 
tions until  ousted  by  due  process  of  law. 
Without- stopping  to  combat  so  absurd  a  posi- 
tion, it  is  sufficient  to  refer  to  the  charter  itself 
which  limits  the  tenure  of  the  office  to  one 
year,  and  until  another  incumbent  is  elected 
and  has  taken  the  oath  of  office.  Sess.  L., 
1834,  pp.  94,  117,  sees.  14,  76.  It  follows, 
therefore,  that  Osborn's  vote  on  the  choice  of 
clerk  was  a  mere  nullity,  and  that  as  the  re- 
lator  was  legally  elected  and  has  taken  the  req- 
uisite oath,  he  is  in  possession  of  the  office  and 
entitled  to  the  books  and  records.  These  hav- 
ing been  withheld,  he  has  resorted  to  the  ap- 
propriate remedy  to  obtain  the  possession  of 
them.  Ang.  &  Ames,  Corp.,  441,  and  cases 
cited;  Wile.  Corp.,  395,  sec.  157;  Bac.  Abr., 
tit.  Mandamus,  C. 

It  has  been  urged  that  the  statute  allowing 
the  successor  in  office  to  apply  to  a  judge  at 
chambers  to  enforce  the  delivery  of  the  books 
and  papers,  has  superseded  the  remedy  by 
mandamus.  1  R.  8.,  124,  sees.  50-55.  I  think 
otherwise.  There  is  nothing  in  the  provisions 
of  the  statute  indicating  that  such  was  the  in- 
tent of  the  Legislature.  It  was  obviously  de- 
signed simply  to  furnish  a  prompt  and  sum- 
mary remedy  for  cases  of  emergency,  in  addi- 
tion to  the  one  already  existing  by  mandamus. 
The  latter  was  a  well  known  remedy  before, 
and  if  the  Legislature  had  intended  to  super- 
sede it,  some  indication  of  that  intent  would 
have  been  found  in  the  statute.  The  remedy 
in  the  one  case  is  a  proceeding  according  to 
the  principles  of  the  common  law,  where  ques- 
tions of  fact  may  be  determined  by  a  jury,  and 
those  of  law  by  the  court,  subject  to  review  on 
error:  while  in  the  other,  the  remedy  is  by  an 
informal  application  to  a  judge  at  chambers, 
who  is  to  proceed  summarily,  and  whose  de- 
termination upon  the  matter  is  final. 

In  conclusion  I  will  add,  that  it  is  the  duty 
of  courts  to  restrain  the  doings  of  canvassers 
of  election  strictly  within  the  limits  of  the  au- 
thority under  which  they  act.  It  requires  no 
great  forecast  to  see  that  if  they  are  allowed  to 
pass  this  boundary,  and  to  vary  the  result  by 
the  introduction  of  extraneous  matters,  the, 
success  of  a  candidate  will  not  depend  so  much 
*upon the  number  of  votes  received,  [*627 
as  upon  the  ingenuity  and  skill  of  the  canvass. 
Every  departure  from  the  course  prescribed 
by  the  statute,  in  regard  to  the  returns,  should 
be  sedulously  watched  and  promptly  con- 
demned. It  is  no  answer  to  say  that  the  ag- 
grieved party  has  a  remedy  by  quo  warranto, 
by  which  he  can  go  behind  the  returns  and 
expose  and  correct  the  error.  He  is  not  the 
only  person  wronged.  The  electors,  nay  the 
whole  community,  have  a  deep  interest  in  the 
question.  Besides,  the  tenure  of  office  under 
our  institutions,  is  in  most  cases  so  short  that 
it  must  frequently  expire  before  the  termina- 
tion of  the  contest. 

I  do  not  intend  to  intimate  that  the  returning 
officers  in  this  case  have  been  actuated  by  any 
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other  motives  than  an  honest  desire  to  do  their 
duty;  but  I  feel  bound  to  say  that  they  have 
mistaken  the  law  and  allowed  themselves  to  be 
influenced  by  matters  lying  clearly  beyond  the 
line  of  their  authority.  My  opinion  is  that  a 
peremptory  mandamus  should  issue. 

Bronson.  J.  This  is  professedly  a  pro- 
ceeding to  put  the  relator  in  possession  of  the 
books  and  papers  belonging  to  the  office  of 
Clerk  of  the  City  of  Brooklyn.  It  is,  in  fact, 
a  proceeding  to  try  the  title  to  the  office,  both 
parties  claiming  it,  and  the  defendant  being  in 
possession.  The  right  to  the  books  and  papers 
is  altogether  subordinate  to  the  main  question, 
neither  party  claiming  possession  save  on  the 
ground  that  he  is  clerk. 

The  defendant  was  appointed  clerk  in  May, 
1842,  for  the  term  of  one  year,  and  until  an- 
other should  be  appointed  in  his  place.  City 
Charter,  Sess.  L.,  1834,  p.  94,  sec.  14.  His  title 
to  the  office  is  clear,  unless  some  one  has  been 
appointed  to  succeed  him.  The  relator  insists 
that  he  was  appointed  clerk  in  May  last,  and 
whether  that  be  so  or  not  is  a  question  which 
involves,  besides  other  things,  the  title  to  a  dis- 
tinct office,  to  wit:  that  of  alderman  of  the 
seventh  ward. 

The  relator  makes  out  his  title  in  this  way. 
At  a  meeting  of  the  Common  Council  in  May 
last,  an  election  for  clerk  was  held,  when 
eighteen  votes  were  given,  nine  of  which  were 
for  the  relator,  and  nine  for  the  defendant; 
628*]  and  as  the  candidates  *had  an  equal 
number  of  votes,  it  was  declared  that  no  elec- 
tion had  been  made.  But  the  relator  insists 
that  he  was  elected,  and  for  the  purpose  of 
maintaining  that  position  he  alleges  that  Os- 
born,  one  of  the  eighteen  persons  who  voted, 
was  not,  in  fact,  an  alderman  and,  therefore, 
had  no  right  to  vote.  He  further  alleges,  that 
Osborn  was  one  of  the  nine  persons  who  voted 
for  the  defendant,  and  if  that  vote  was  void, 
then  the  defendant  had  but  eight  legal  votes, 
and  so  the  relator  was  elected  clerk. 

Osborn  was  elected  alderman  of  the  seventh 
ward  in  the  spring  of  1842,  for  one  year,  and 
until  another  should  be  chosen  in  his  place. 
Id.,  sec.  14.  He  insists  that  no  one  was  chosen 
in  his  place  at  the  last  charter  election,  and  on 
that  ground  he  went  into  the  new  Common 
Council,  and  voted  with  the  seventeen  alder- 
men whose  titles  are  not  disputed  when  the 
attempt  was  made  to  appoint  a  clerk.  The 
relator  insists  that  Osborn  bad  been  ousted  in 
one  of  two  ways.  1.  At  the  last  charter  elec- 
tion, Bouton,  one  of  the  two  aldermen  of  the 
seventh  ward  for  the  preceding  year,  was  re- 
elected  alderman  of  the  ward;  and  this,  it  is 
said,  superseded  Osborn  just  as  effectually  as 
though  two  aldermen  had  been  elected.  2. 
The  relator  insists  that  Cross  as  well  as  Bouton 
was,  in  fact,  chosen  alderman  at  the  last  char- 
ter election,  and  so  Osborn  was  superseded. 
On  the  question  whether  Cross  was  elected,  the 
parties  are  at  issue.  But  in  the  view  which  I 
shall  take  of  the  case  it  will  not  be  necessary 
to  go  into  that  question,  nor  to  inquire  wheth- 
er Osborn  had  been  legally  superseded  in  any 
other  way. 

Enough  has  been  stated  to  show,  that  the 
relator  proposes,  upon  this  writ  of  mandamus 
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for  the  delivery  of  papers,  to  try  the  title  to  the 
office  of  clerk;  and  in  doing  so  he  must  neces- 
sarily try  the  title  of  Osborn  to  the  office  of 
alderman. 

The  relator  has  several  difficulties  to  encoun- 
ter which  I  think  insuperable.  And  in  the  first 
place,  the  defendant  is  actually  in  the  office  of 
clerk  under  color  of  lawful  right  to  hold  it.  A 
writ  of  mandamus  is  not  the  proper  mode  of 
trying  the  title.  The  relator  should  have  pro- 
ceeded by  an  information  in  the  nature  of  a 
quo  warranto.  People  v.  Corp.  of  2T.  T.,  3 
Johns.  Cas.,  79;  Rex  v.  Bankes,  3  Burr., 1452; 
S.  O.,  1  W.  -Bl.,  445,  452;  *King  v.  [*629 
Mayor  of  Colchester,  2  T.  R.,  259;  Ang.&  Ames, 
Corp.,  565,  2d  ed.  In  King  v.  Corp.  of  Bed- 
ford, 6  East,  356,  a  mandamus  was  granted; 
but  it  was  for  the  reason  that  a  quo  warranto 
would  not  He  in  that  particular  case,  and  there 
was  no  other  adequate  remedy.  The  relator 
should  first  establish  his  title  to  the  office  by  a 
direct  proceeding  for  that  purpose,  and  then 
his  right  to  the  books  and  papers  would  follow 
as  a  matter  of  course. 

If  the  relator  is  in  truth  clerk,  he  has  a  di- 
rect, specific  and  more  expeditious  legal  rem- 
edy for  reaching  the  books  and  papers  than  we 
can  give  him  by  mandamus.  He  may  apply  to 
a  judge,  and  be  put  in  possession  without  de- 
lay. 1  R.  S.,  124,  sees.  50,  56,  and  2  Id.,  582, 
sees.  32,  33.  Where  the  party  has  another 
specific  legal  remedy,  a  rrMndamus  will  not  be 
granted.  This  has  been  decided  a  hundred 
times  and  the  rule  is  so  well  settled  that  it 
would  be  a  waste  of  time  and  paper  to  cite  the 
books.  Many  of  the  cases  are  collected  in  Ang. 
&  Ames,  Corp.,  577,  578,  2d  ed.  The  relator 
relies  very  confidently  on  Smith  v.  Dyer,  1 
Call,  562,  and  Dew  v.  Judges,  etc.,  8  Hen.  & 
Munf.,  1;  but  it  did  not  appear  in  either  of 
those  cases  that  the  relator  had  any  other  ade- 
quate legal  remedy. 

If  the  relator  wishes  to  try  the  right  to  the 
office,  it  must  be  done  by  quo  warranto.  If  his 
title  is  clear,  then  he  has  a  complete  remedy 
by  applying  to  a  judge  for  an  order  to  deliver 
the  books  and  papers.  And  so  in  either  way 
of  putting  the  matter,  the  remedy  is  not  by 
mandamus. 

We  are  referred  'to  Exparte  Heath,  3  Hill, 42, 
as  deciding  this  question  for  the  relator.  That 
case  decides  that  a  person  showing  a  prima 
facie  right  to  an  office,  is  entitled  to  have  the 
proper  oath  of  office  administered  to  him,  to 
the  end  that  he  may  be  in  a  condition  to  assert 
his  legal  rights.  That  is  a  very  different  thing 
from  putting  him  in  possession  of  the  office, 
especially  where  it  is  already  filled  by  another. 
And  besides,  the  question  whether  a  manda- 
mus was  the  proper  remedy  was  not  made  in 
that  case. 

If  this  was  the  proper  form  of  trying  the 
question,  the  relator  could  not  succeed.  The 
very  first  step  in  his  case  is  an  attack  upon  the 
"title  of  Osborn  to  the  office  of  alder-  [*«3O 
man.  Now,  admitting  that  the  title  of  Osborn 
could  be  successfully  assailed  in  a  direct  legal 
proceeding  against  him,  it  cannot  be  over- 
turned in  this  collateral  way.  He  was  actual- 
ly in  the  office  of  alderman  by  color  of  right, 
to  say  the  least,  and  his  vote  was  given  and 
received  on  the  election  for  clerk.  If  Ifc  was 
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not  an  officer  dejure,  he  was  6ne  de  facto,  and 
the  vote  was,  therefore,  not  a  nullity.  Noprin 
ciple  is  better  settled  than  that  the  acts  of  an 
officer  de  facto  are  valid  when  they  concern  the 
puhlic,  or  third  persons  who  have  an  interest 
in  the  thing  done.  Knight  v.  Corp.  of  Wells, 
Lutw.,  508,519;  People  v.  Collins,  7  Johns., 549; 
Mclnstry  v.  Tanner,  9 Id..  135;  Wilcox  v.  Smith, 
5  Wend..  231  ;  People  v.  Bartlett,  6  Id.,  422  ; 
People  v.Wtiite,  24  Id.,  525;  People  v.  Covert,  1 
Hill,  674;  Bucknam  v.  Ruggles,  15  Mass.,  180 ; 
Baird  v.  Bank  of  Washington,  11  Serg.  &  R., 
411;  Cockev.  Halsey.lQ  Pet.,  85;  and  s>ee,Trust- 
ees  ofVernon  Society  v.  Hills,  6  Cow. ,23;  Ang.  & 
Ames,  Corp.,  224-227,  2d  ed.  Osborn  was  not 
a  mere  usurper  of  the  office  without  any  color 
of  right.  The  King  v.  Lisle,  Andr.,168;  S.  C., 
2  Str.,  1090.  The  Board  of  City  Canvassers 
had  determined  that  Bouton  was  re  elected  al- 
derman of  the  seventh  ward,  and  "that  no  oth- 
er person  is  elected  in  said  ward  to  that  office 
except  the  said  Samuel  Bouton."  Now  if  it  be 
granted  that  the  Board  was  wrong  in  drawing 
that  conclusion  from  the  facts  of  the  case,  still 
as  it  was  the  decision  of  a  competent  body  to 
pass  upon  the  question,  and  as  it  had  not  been 
reversed,  nor  in  any  way  overruled,  third  per- 
sons might  well  act  upon  it.  If  the  determina- 
tion was  not  conclusive  so  long  as  it  remained 
unquestioned  by  any  legal  proceeding  by  way 
of  review,  it  was  at  the  least  sufficient  to  give 
color  of  right  to  third  persons  acting  under  it. 
And  then  the  question  was,  whether  the  re- 
election of  Bouton,  without  electing  a  second 
alderman,  ousted  Osborn,  so  that  he  could  not 
hold  over  until  another  should  b«  actually 
chosen  in  his  place.  That  was  a  grave  ques- 
tion of  law.  See,  People  v.  Jones,  17  Wend., 
81  ;  Matter  of  Union  2ns.  Co.,  22  Wend.,  591. 
Those  were  not,  as  this  is,  cases  of  the  re-elec- 
631*]  tion  *of  a  part  of  the  old  incumbents; 
and  if  Osborn  and  those  who  acted  with  him 
in  the  Common  Council  were  mistaken  in  say- 
ing that  he  was  not  ousted,  still  he  was  not 
without  a  show  of  right  in  holding  over.  Hav- 
ing this  color  of  title,  he  went  into  the  Com- 
mon Council  and  voted  on  the  balloting  for  a 
clerk,  and  if  it  be  conceded  that  he  was  not  al- 
derman dejure,  still  his  vote  was  not  an  absolute 
nullity.  If  that  vote  had  turned  the  election 
in  favor  of  the  defendant,  there  can  be  little 
doubt  that  he  would  be  entitled  to  hold  the  of- 
fice of  clerk,  although  Osborn  himself  should 
afterwards  be  ousted  by  quo  warranto.  The 
peace  and  good  order  of  society  absolutely  re- 
quire that  the  acts  of  an  officer  de  facto  should 
be  held  valid  so  far  as  third  persons  are  con- 
cerned. As  to  these  parties  the  vote  of  Osborn 
was  valid,  and  it  follows  that  the  relator  was 
not  elected  clerk.  And  as  no  person  has  been 
appointed  in  the  defendant's  place,  he  is  legal- 
ly entitled  to  hold  the  office  by  virtue  of  his 
appointment  in  1842. 

On  each  and  all  of  the  three  grounds  which 
have  been  mentioned,  I  am  of  opinion  that  the 
defendant  is  entitled  to  judgment  on  the  de- 
murrer. 

Co  wen,  J.,  without  passing  upon  the  other 
questions  in  the  cause,  concurred  in  giving 
judgment  for  the  defendant,  on  the  ground 
that  the  relator,  if  he  is  clerk,  has  another  spe- 
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cific  legal  remedy  for  obtaining  the  books  and 
papers. 
Judgment  for  defendant.(a) 

Mandamus—  When  vrilllie.  Cited  in— 9  Barb.,  127  • 
2  Abb.  N.  8.,  353 ;  7  W.  Dig..  558 :  3  Cal.,  171 :  58  Am! 
Dec.,  400 ;  15  Minn.,  225 ;  2  Am.  Rep.,  119 ;  75  111.,  186  • 
20  Am.  Rep.,  238. 

Delivery  of  boohs  and  papers— When  will  be  com- 
pelled. Explained— 19  How.  Pr.,  336. 

Followed— 7  How.  Pr..  288. 

Cited  in-2  Barb.,  520;  7  Barb.,  38 ;  42  Barb.,  205 ;  8 
How.  Pr.,  370. 372 ;  14  How.  Pr.,  321 :  20  How.  Pr.,  176 ; 
27  How.  Pr.,  153;  6  Abb.  Pr.,222;  11  Abb.  Pr..  406: 
Edm.,  505 ;  2  Co.  R.,  40 ;  46  Wis.,  59. 

Disputed  title  to  office— How  tried— Quo  warranto. 
Explained-19  How.  Pr.,  326. 

Cited  in— 4  Denio,  170 : 18  N.Y.,  159  ;  68  N.Y.,  472 :  1ft 
Hun,  221 ;  12  Barb..  223 ;  24  Barb.,  608 ;  50  Barb.,  618  ;  4 
T.  &  C..  358 ;  11  How.  Pr.,  430 ;  5  Abb.  Pr.,  79 : 15  Abb. 
N.  S.,  134 ;  4  Daly,  511 ;  7  W.  Dig.,  558 ;  3  Cal.,  171 ;  58 
Am.  Dec.,  405. 

Officer  de  facto— Title  of,  not  assailable  collaterally. 
Cited  in— 3  Denio,  398 ;  4  Denio,  170 ;  8  N.  Y.,  89 ;  5» 
Am.  Dec.,  467 ;  65  N.  Y.,  219 ;  76  N.  Y.,  231 :  32  Am. 
Rep.,  294 : 1  Lans.,  206 ;  6  Hun,  138 :  5  Abb.  Pr..  306 ;  3 
Blatchf.,  377. 

Officer  de  facto—  Validity  of  acts  of.  Commented 
on— 6  Hun,  147. 

Cited  in— 1  Denio,  580 ;  76  N.  Y.,  231 :  32  Am.  Rep., 
294 :  2  Barb.,  324,  325 ;  14  Barb.,  289 ;  38  Barb.,  34 ;  45 
Barb.,  460;  30  How.  Pr.,  422:  6  Abb.  Pr..  222:  3 
Blatchf.,  377  ;  McAll.,  433  ;  75  111.,  565 ;  20  Mich.,  188 : 
17  Minn.,  455  ;  38  Mo..  331. 

Also  cited  in— 29  Hun,  5 ;  51  How.  Pr.,  151 ;  6  Abb. 
N.  C.,  195 ;  33  N.  J.  L.,  201;  39  N.  J.  L.,  682. 

(a)  After  the  above  decision,  an  application  waa 
made  on  behalf  of  Hodgrkinson  to  Kent,  C.  Judge, 
under  the  Statute  authorizing  "Proceedings  to  Com- 
pel the  Delivery  of  Books  and  Papers  by  Public  Offi- 
cers to  their  Successors.  1  R.  S.,  124,  125.  Having 
heard  the  arguments  of  counsel  for  the  respective 
parties,  the  judge  held  that  the  case  was  not  one  fall- 
ing within  the  summary  jurisdiction  conferred  by 
the  statute,  and  he,  therefore,  declined  to  interfere. 
In  announcing  this  determination  he  delivered  an 
able  opinion,  showing,  among  other  things,  that, 
notwithstanding  the  decision  of  the  Supreme  Court, 
there  remained  a  series  of  complicated  and  highly 
important  questions  which  must  be  passed  upon  be- 
fore the  right  of  Hodgkinson  could  be  recognized. 
As  to  the  effect  to  be  given  to  the  declaration  of  the 
Board  of  City  Canvassers  the  judge  observed: 

*"It  is  contended  by  the  applicant  that  the  [*632 
declaration  of  the  canvassers  not  only  does  not  con- 
clude Cross  from  asserting  his  title  to  the  office  of 
alderman,  but  that  it  is  conclusive  in  his  favor;  be- 
cause, while  it  pronounces  a  decision  that  neither 
Cross  nor  Chadbourne  was  elected.it  gives  the  num- 
ber of  votes  for  each,  showing,  as  is  alleged,  a  ma- 
jority of  two  in  favor  of  the  former.  The  applicant 
insists  that  the  decision  is  a  nullity,  since  the  ma- 
terials for  it  lead  to  an  opposite  conclusion.  To  ad- 
mit this  argument  I  must  assume  that  the  state- 
ment of  the  two  inspectors  mentioned  in  the  decla- 
ration of  the  canvassers,  was  unofficial,  illegal  and 
void.  Can  I  properly  draw  such  a  conclusion  from 
the  declaration  itself, without  resorting  to  evidence 
aliunde  ?  Where,on  the  face  of  the  declaration.does 
it  appear  that  the  statement  in  question  was  made 
out  of  time,  or  after  the  Board  of  Inspectors  was 
dissolved,  or  that  it  was  not  the  legal  act  of  the  in- 
spectors? The  Chief  Justice,  in  his  opinion,  doea 
indeed  condemn  it ;  but  he  does  so  by  resorting  to 
evidence  extra  the  declaration.  Mr.  J.  Bronson, 
however,  with  the  evidence  before  him,  considers 
the  declaration  as  'the  decision  of  a  competent  body 
to  pass  upon  the  question ; '  and  he  adds,  that  inas- 
much 'as  it  had  not  been  reversed  or  in  any  way 
overruled.third  persons  might  well  act  upon  it.'  Mr. 
J.  Cowen  gave  no  opinion,though  he  coincided  with 
Mr.  J.  Bronson  in  denying  the  mandamus.  If  then 
the  Supreme  Court  are  thus  divided  in  opinion  on 
this  very  point,  is  a  circuit  judge,  on  an  informal 
and  summary  proceeding  like  the  present,  justified 
in  considering  the  declaration  of  the  Board  of  Can- 
vassers as  clearly  indicative  of  a  result  which  is  In 
direct  opposition  to  the  one  they  have  specifically 
declared  ?  " 

The  judge  then  stated  various  other  questions 
necessarily  arising  in  the  case,  the  mere  enumera- 
tion of  which.he  said, was  sufficient  to  show  that  the 
title  of  Hodgkinson  to  the  office  of  clerk  was  far 
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from  being  either  undisputed  or  indisputable  :  and 
he  then  proceeded  to  consider  the  nature  of  the 
powers  designed  to  be  conferred  by  the  statute  un- 
der which  his  interposition  was  sought.  The  follow- 
ing are  his  remarks  on  that  subject : 

"The  ancient  and  appropriate  proceeding,  to  try 
and  determine  the  right  and  title  to  all  offices  and 
franchises, was  under  the  writ  of  QUO  warranto ;  and 
where  a  legal  question  was  involved,  this  was  the 
only  mode  of  determining  it.  The  applicant  first 
established  his  title  to  the  office,  and  then  posses- 
sion of  the  books  and  papers  was  enforced  as  a  mat- 
ter of  course.  By  the  Revised  Statutes  regulating 
informations  in  the  nature  of  a  mio  warranto,  this 
old  remedy  is  preserved  not  only,  but  rendered  more 
expeditious  and  manageable  ;  and  it  is  declared  to 
be  especially  applicable  '  when  any  person  shall 
usurp,  intrude  into  or  unlawfully  hold  or  exercise 
any  public  office,  civil  or  military.'  2  R.  S.,  581,  583, 
sec.  28,  sub.  1.  Provision  is  made  for  the  determi- 
nation of  issues  of  law  and  of  fact;  and  the  right  of 
trial  by  jury,  so  vital  to  the  due  decision  of  the  lat- 
ter, is  expressly  maintained  and  declared.  This  then 
is  emphatically  the  constitutional  proceeding  for 
the  trial  of  title  to  offices. 

In  an  Act  of  the  Legislature  for  the  Maintenance 
and  Protection  of  the  Erie  and  Champlain  Canals, 
passed  in  1820,  a  section  was  inserted  providing  that 
if  any  agent,  toll-collector  or  lock-keeper  should  be 
discharged  from  his  employment,  and  should  not 
deliver  up  the  possession  or  the  ho_use  or  office  he 
occupied  as  such,  officer,  together  with  all  books  and 
papers  belonging  to  the  canals,  within  seven  days, 
633*]  *any  justice  of  the  peace  might  order  a  con- 
stable to  enter  said  house  or  office,  remove  the  per- 
sons found  therein.and  take  possession  of  the  books 
and  papers.  Sess.  L.,  1820,  p.  187.  On  the  revision 
of  the  statutes,tbe  revisers  considered  the  principle 
of  this  provision  a  salutary  one  and,  as  they  re- 
marked, saw  no  reason  why  'a  short,  summary  and 
effectual  remedy  should  not  be  given  where  a  per- 
son willfully  withholds  public  papers'  in  other  cases. 
They  accordingly  reported  the  provisions  contained 
In  1  R.  S.,  124,  125,  and  upon  which  the  proceedings 
now  before  me  are  founded.  These  provisions  are 
not  less  'short  and  summary'  than  those  conferring 
power  on  justices  over  toll-collectors,  etc.,  but  are 
less  comprehensive,  as  no  authority  is  conferred  for 
obtaining  possession  of  any  building  or  office :  the 
whole  remedy  being  confined  to  books  and  papers 
alone.  They  do  not  provide  for  a  trial  by  jury.  The 
'  course  of  the  common  law,'  in  conformity  with 
which  the  constitution  directs  that  all  new  courts 
must  proceed,  is  assuredly  not  preserved,  if  a  single 
judge  may,  without  a  jury  and  without  any  of  the 
modes  or  machinery  by  which  legal  questions  are 
examined  or  titles  decided.proceed  in  this  short  and 
summary  manner  to  determine  the  right  to  an  of- 
fice. 

Under  what  circumstances  a  judge  is  authorized 
to  interfere  in  this  informal  way,  is  not  clearly  de- 
fined. It  was  contended  before  me,  in  an  able  ar- 
gument, on  an  application  similar  to  the  present, 
growing  out  of  the  dispute  in  the  sixth  ward  of  the 
City  of  N.  Y..  see,  3  Hill,  42,  that  the  judge  could 
never  rightfully  proceed  against  an  officer  de  facto; 
that  is,  one  holding  or  exercising  the  office  under 
color  of  claim  or  title.  In  that  case,  however,  I 
deemed  it  proper  to  act  against  the  officer  de  facto, 
because  the  Supreme  Court  had  decided  (though  a 
writ  of  error  was  then  pending),  that  the  title  of  the 
claimant,  was  good  and  legal.  I  considered  it  my 
duty  to  act  upon  this  decision  without  speculating 
on  the  possibility  of  its  being  reversed,  regarding 
the  Supreme  Court  as  the  appropriate  tribunal  for 
the  determination  of  legal  questions,  the  derisions 
of  which.while  unreversed,  all  inferior  officers  were 
bound  to  respect  and  obey. 

But  it  is  obvious  to  me  that  the  Legislature  never 
Intended  the  judge  should  exercise  his  power  to  en- 
force the  delivery  of  books  and  papers  against  an 
officer  de  facto,  where  the  title  of  the  applicant  to 
the  office  is  questionable.  He  must  have  a  prima 
facie  title,  free  from  reasonable  doubt.  Such  I  take 
to  be  the  opinion  of  the  judges  of  the  Supreme 
Court  expressed  in  relation  to  this  very  proceeding. 
The  CMcf  Justice  speaks  of  it  as  an  'informal  appli- 
cation to  a  judge  at  chambers,  who  is  to  proceed 
MHIIUIHI  ily, mill  whose  determination  upon  the  mat- 
ter is  final : '  and  contrasting  it  with  the  remedy  by 
iiinitiitiiinix.  he  observes,  that  the  proceeding  In  the 
latter  case  is  'according  to  the  principles  of  the 
common  law,  where  questions  of  fact  may  bo  de- 
termined by  a  jury,  and  of  law  by  the  court,  subject 
to  review  on  error.'  Mr.J.  Bronson  remarks:  'If 
the  relator  wishes  to  try  the  right  to  the  office.  It 
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must  be  done  by  quo  warranto.  If  his  title  is  clear, 
he  has  a  complete  remedy  by  applying  to  a  judge 
for  an  order  to  deliver  the  books  and  papers: '  and 
the  whole  opinion  of  the  learned  judge  is  an  elabo- 
rate argument  to  show  that  the  title  of  the  appli- 
cant is  not  clear.  Mr.  J.  Cowen,  in  his  brief  concur- 
rence in  the  denial  of  the  remedy  by  mandamua, 
says,  'the  relator,  if  he  is  clerk,  has  another  specific 
legal  remedy,'  etc. 

The  conclusions,  then,  at  which  I  have  ar-  [*634 
rived  seem  to  me  to  dispose  of  this  application.  An 
officer  acting  under  the  statute  in  question  has  no 
right  to  grant  the  order  prayed  for,  unless  the  title 
of  the  applicant  is  clear,  and  free  from  reasonable 
doubt.  The  title  of  the  applicant  in  the  present  case 
is  not  thus  clear  and  free  from  doubt,  since  we  not 
only  find  opposed  to  him  a  clerk  de  facto,  holding 
and  exercising  the  office  under  claim  and  color  of 
right ;  but  besides,  two  of  the  judges  of  the  Su- 
preme Court  who  have  delivered  opinions  on  the 
applicant's  title,  ditferin  their  views  with  regard  to 
it,  and  its  ultimate  establishment  involves  the  ex- 
amination of  questions  which  I  cannot  say  are  free 
from  legal  doubts.  The  application  is,  therefore, 
denied." 


BlRCKHEAD  &  CARLISLE,  Survivors,  etc., 
v. 

WILLIAM,  GEORGE,  JOHN  A.,  JAMES  & 
STEWART  BROWN  AND  SAMUEL  NICH- 
OLSON. 

Letters  of  Credit — Enlargement  of  Credit — How 
far  Conditions  of  the  Original  Credit  Control 
— Principal  and  Surety — Contract  Strictly 
Construed — Parties — Privity  of  Contract — Let- 
ters of  Credit  and  Commercial  Guaranties, 
Not  Negotiable — Special  Vei-dict  Should  Find 
Facts. 

Where  three  successive  letters  of  credit  were  writ- 
ten by  the  defendants  to  the  same  person,  the  sec- 
ond and  third  referring  to  the  first  and  requesting 
that  the  amount  of  the  credit  and  the  time  of  its 
continuance  should  be  enlarged :  held  that,  as  the 
first  letter  required  the  credit  to  be  used  by  drafts 
at  sixty  days  sight,  this  applied  equally  to  the  en- 
larged credit,  though  the  other  letters  were  silent 
on  the  subject. 

A  surety  can  only  be  charged  where  the  case  is 
brought  within  the  precise  terms  of  his  contract. 
Per  Bronson,  J. 

Accordingly,  where  B.,  who  resided  in  N.  Y., 
wrote  to  a  firm  in  Liverpool,  desiring  to  open  a 
credit  with  them  in  behalf  of  S.,  and  promising  that 
they  should  be  re-imbursed  their  advances,the  cred- 
it to  be  negotiated  in  Rio  de  Janeiro,  by  drafts  on  the 
firm  at  sixty  days  sight ;  held,  that  B.  stood  in  the 
relation  of  guarantor  or  surety,  and  that  he  could 
not  be  charged  on  account  of  drafts  drawn  at  ninety 
days. 

Held,  further,  that  a  third  person  who  had  ad- 
vanced money  on  drafts  drawn  by  S.,  in  the  form 
prescribed  by  the  letter,  and  on  the  faith  of  it,  could 
not  maintain  an  action  in  his  own  name  against  B., 
though  the  firm  at  Liverpool  refused  to  accept ; 
there  being  in  such  case  no  privity  of  contract  save 
between  fi.  and  the  firm. 

'  Letters  of  credit  and  commercial  guaranties  are 
not  negotiable  instruments.    Per  Bronson,  J. 

Where  a  letter  of  credit  is  general,  i.  e.,  addressed 
to  all  persons,  any  one  to  whom  it  is  presented  may 
act  upon  and  enforce  it.  Per  Brouson,  J. 

Otherwise,  If  the  letter  be  addressed  to  a  particu- 
lar individual ;  for  in  such  case  he  alone  can  ac- 
quire rights  under  it.  Per  Bronson,  J. 

•The  cases  of  Russell  v.  Wiggin,  5  Law  [*635 
Rep.,  533;  8.  C.,  Story.  Bills,  546,  »i.,  and  Carnegie  v. 
Morrison,  2  Mete.,  381,  commented  on  and  doubted. 

A  special  verdict  should  find  facts,  and  not  leave 
them  to  be  made  out  by  argument  and  inference. 
Per  Bronson,  J. 

Citations- 1  Bell.  Com.,  371 ;  Story,  Bills,  534,  545, 
546,  soc.  483,  »».;  17  Wend.,  422  ;  5  Barn.  &  C.,  269 ; 
4  Beav.,  379 :  Cow.  &  H.  Note*  to  Phil.  Ev .,  1301,  1302; 
19  Wi-nd..  557  :  28  Wend..  425  :  4  Wh..  Ill  :  12  Pet..  207  ; 
3  Cr.,  41C  ;  8  Oreenl.,  234  ;  5  Law.  R«.p.,  533;  2  Met., 
381 ;  4  Johns.,  476 ;  10  Johns.,  180 ;  5  Wend.,  307 :  6  Hill, 
432 ;  2  Hill,  188  ;  Chit.  Bills,  273,  308,  ed.  1839. 
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ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y., where  Birckhead  &  Carlisle,  surviv- 
ors of  Parker, sued  the  five  Browns  and  Nichol- 
son in  avsumpsit ;  and  the  following  facts, with 
others  which  need  not  be  stated, were  found  by 
special  verdict.  At  the  time  of  the  transactions 
in  question  the  plaintiffs,  with  Parker,  were  co- 
partners in  trade,  doing  business  at  Rio  de  Jan- 
eiro under  the  firm  of  Birckhead  &  Co.;  the 
defendants  were  copartners  in  trade  doing  busi 
ness  in  the  City  of  N.  Y.,  under  the  firm  of 
Brown,  Brothers  &  Co. ;  and  W.  &  J.  Brown 
•&  Co.  was  a  commercial  house  doing  business 
in  Liverpool.  Smith  &  Town  were  merchants 
in  the  City  of  N.  Y. ,  and  James  Demarest  was 
their  agent  at  Rio  de  Janeiro,  where  he  pur- 
chased and  shipped  hides  on  their  account. 
The  defendants  had  dealings  with  and  from 
time  to  time  made  large  advances  to  Smith  & 
Town;  and  on  the  application  of  Smith  & 
Town  the  defendants  made  and  delivered  to 
them,  at  the  times  they  respectively  bear  date, 
the  three  following  letters  of  credit: 

"NEW  YORK,  June  13, 1834. 
Messrs.  W.  &  J.  Brown  &  Co.,  Liverpool, 

Gent.  At  the  request  of  our  mutual  friends, 
Messrs.  Smith  &  Town,  and  on  their  account, 
we  beg  leave  to  open  a  credit  for  £10,000,  say 
ten  thousand  pounds  sterling  uncovered  at  any 
one  time,  in  favor  of  Mr.  James  Demarest,  to 
be  negotiated  by  him  in  Rio  de  Janeiro  by 
drafts  on  you  at  60  days  sight.  This  credit  to 
expire  on  31  December,  1835.  You  will  of 
course  keep  Messrs.  Smith  &  Town  advised  as 
the  credit  is  used,  and  they  will  attend  to  plac- 
ing you  in  funds.  We  are  gent,  your  obt. 
servts.  BROWN,  BROTHERS  &  Co." 

636*]  *"NEW  YORK,  June  13,  1835. 

Messrs.  W.  &  J.  Brown  &  Co.,  Liverpool, 

Gent.  At  the  request  of  our  mutual  friends, 
Messrs.  Smith  &  Town,  we  beg  leave  to  open, 
in  addition  to  the  credit  now  in  favor  of  Mr. 
James  Demarest,  for  ten  thousand  pounds,  a 
further  credit  in  favor  of  same  for  five  thou- 
sand pounds,  making  the  credit  in  his  favor  on 
account  of  said  frds,  Messrs.  Smith  &  Town, 
£15,000  stg,  say  fifteen  thousand  pounds  ster- 
ling pending  at  any  one  time,  to  expire  on  31 
December  next.  Your  fds. 

BROWN,  BROTHERS  &  Co." 
"NEW  YORK,  9  Deer.  1835. 
Messrs.  W.  &  J.  Brown  &  Co.,  Liverpool, 

Gent.  The  credit  in  favor  of  Mr.  James 
Demarest  on  account  of  our  mutual  friends, 
Mess.  Smith  &  Town,  for  £15,000,  expiring  on 
31st  inst. ,  we  beg  leave  to  renew  the  same  for 
the  like  amount,  say  fifteen  thousand  pounds 
stg,  pending  at  any  one  time,  to  be  negotiated 
at  Rio  de  Janeiro,  and  to  remain  in  force  un- 
til 31  Deer.  1836.  We  are  your  fds. 

BROWN,  BROTHERS  &  Co." 

These  three  letters  of  credit  were  delivered 
by  Smith  '&  Town  to  Demarest,  about  the 
times  they  respectively  bear  date,  and  Septem- 
ber 15,  1836,  at  Rio  de  Janeiro,  he  drew  three 
bills  of  exchange  on  Messrs.  \V.  &  J.  Brown 
&  Co.  of  Liverpool,  payable  to  the  order  of 
Birckhead  &  Co.  (the  plaintiffs),  the  first  at  six- 
ty days  sight  for  £1,187. 10  sterling,  the  second 
at  ninety  days  sight  for  £3,000  sterling,  and 
the  third  at  ninety  days  sight  for  £812. 10s  ster- 
ling. All  the  bills  directed  the  drawees  to 
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"place  to  account  Smith  &  Town,  New  York." 
Demarest  on  the  day  of  their  date  sold  the  bills 
to  the  plaintiffs  for  their  value  in  cash.  The 
three  letters  of  credit  were  at  that  time  exhib- 
ited to  the  plaintiffs,  and  they  took  and  paid 
for  the  bills  upon  the  faith  and  strength  of  the 
letters.  The  plaintiffs  negotiated  the  bills,  and 
Nov.  18,  1836,  they  were  presented  to  the 
drawees  for  acceptance,  which  was  refused, 
and  the  bills  were  protested  for  non  accept- 
ance. In  January,  1837,  the  first  *bill  [*6iJ7 
was  protested  for  non-payment,  and  in  Feb- 
ruary following  the  two  other  bills  were  also 
protested  for  non-payment;  and  the  plaintiffs, 
having  had  notice,  afterwards  took  up  all 
the  bills,  paying  damages,  interest,  charges, 
etc.,  to  the  holders.  The  plaintiffs  brought 
this  action  to  recover  from  the  defendants 
the  amount  which  they  paid  on  taking  up 
the  bills. 

Smith  &  Town  stopped  payment  April  3, 
1837,  being  then  indebted  to  the  defendants  in 
a  large  sum  of  money,  and  being  still  insolv- 
ent. The  special  verdict  detailed  a  great  num- 
ber of  transactions  between  the  respective  par- 
ties; and,  among  other  things,  the  state  of  the 
account  of  Smith  &  Town  with  the  Liverpool 
house,  on  account  of  the  letters  of  credit,  at 
and  after  the  time  when  the  bills  were  pro- 
tested and  returned  upon  the  plaintiffs.  But 
in  the  view  taken  of  the  case,  by  this  court, 
these  matters  need  not  be  stated.  The  special 
verdict  concluded  in  such  form  as  to  enable 
the  court  to  render  judgment  for  either  party; 
and  should  the  court  be  of  opinion  that  the 
plaintiffs  were  entitled  to  recover,  the  dam- 
ages were  so  assessed  as  to  meet  any  view  of 
the  extent  of  the  defendants'  liability.  The 
court  below  decided  that  the  plaintiffs  were 
not  entitled  to  recover  anything  on  account  of 
the  two  bills  which  were  drawn  at  ninety  days 
sight;  but  they  held  that  the  plaintiffs  were 
entitled  to  recover  the  full  amount,  with  inter- 
est and  charges,  of  the  bill  for  £1,187.10  drawn 
at  sixty  days  sight;  and  upon  that  view  of  the 
case  they  rendered  judgment  against  the  de- 
fendants for  $8,488.12  damages. 

Both  parties  brought  writs  of  error  :  the 
plaintiffs  because  they  claimed  more,  and  the 
defendants  because  they  denied  all  liability  to 
the  plaintiffs. 

Messrs.  J.  P.  Hall  and  J.  Anthon,  for 
plaintiffs. 

Mr.  G.  F.  Allen,  for  defendants. 

By  the  Court,  Bronson,  J.  As  the  defend- 
ants are  not  in  any  way  parties  to  the  three 
bills  drawn  by  Demarest  on  the  *house  [*638 
of  W.  &  J.  Brown  &  Co.  of  Liverpool,  the 
plaintiffs  have  grounded  their  action  on  the  let- 
ters of  credit  which  the  defendants  gave  to 
Smith  &  Town.  It  appears  from  the  special 
verdict  that  the  advances  of  the  Liverpool 
house  to  Smith  &  Town,  at  the  time  these  bills 
were  presented  for  acceptance,  amounted  to 
nearly  £27,000  sterling,  or  nearly  twice  the 
amount  of  credit  created  by  the  letters;  but  at 
the  time  the  bills  were  protested  for  non-pay- 
ment, the  uncovered  acceptances  of  the  house 
amounted  only  to  the  sum  of  £10, 579.  Os.  3d.  ster- 
ling, which  would  leave  then  open  a  balance 
of  the  credit  equal  to  the  sum  of  £4,420  19*.  9d. 
sterling;  and  to  that  extent  the  plaintiffs  in- 
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siat  that  the  Liverpool  house  should  have  ac- 
cepted and  paid  the  bills  in  question,  which 
amounted  in  the  aggregate  to  £5,000  sterling. 
The  Superior  Court  held  that  there  was  such 
A  privity  of  contract  between  the  parties  that 
the  plaintiffs  could  maintain  the  action  ;  but 
that  they  could  only  recover  the  amount,  with 
interest  and  charges,  of  the  bill  for  £1,187.10*., 
which  was  drawn  at  sixty  days  sight,  without 
recovering  anything  on  account  of  the  other 
two  bills,  both  of  which  were  drawn  at  ninety 
days  sight.  Both  parties  are  dissatisfied  with 
this  judgment,  and  have  brought  writs  of  error. 
In  the  review,  I  will  first  consider  whether  the 
plaintiffs  have  any  ground  for  complaint;  and 
in  doing  so  I  will  assume  everything  in  favor 
of  the  claim,  excepting  the  single  inquiry 
whether  the  two  ninety-day  bills  were  drawn 
in  pursuance  of  the  letters  of  credit. 

Under  the  first  letter,  a  credit  to  the  extent 
of  £10,000  was  opened,  which  was  to  be  used 
by  the  drafts  of  Demarest  on  W.  &  J.  Brown 
<fc  Co.  of  Liverpool,  at  sixty  days  sight.     Al- 
though the  second  letter  does  not  in  terms  re- 
fer to  the  first,  it  is  plainly  based  upon  it.  The 
defendants  say  :  "  We  beg  leave  to  open,  in 
addition   to  the  credit  now  in  favor  of  Mr. 
James  Demarest  for  ten  thousand  pounds,  a 
further  credit  in  favor  of  same  for  five  thou- 
sand pounds,  making  the  credit  in  his  favor  on 
account  of  said  friends, Messrs.  Smith  &  Town, 
£15,000  sterling,"  to  expire  at  the  same  time 
with  the  original  credit.     It  cannot,  I  think, 
admit  of  a  serious  doubt  that  the  parties  in- 
639*]  tended   the  whole  *credit  should  be 
used  in  the  same  way.     True,  the  second  let- 
ter does  not  in  so  many  words  say,  that  Dem- 
urest is  to  draw  bills  for  the  additional  £5,000, 
or  if  he  does  draw,  that  the  bills  are  to  be 
made  payable  at  any  particular  time  ;  but  by 
referring  to  and  enlarging  the  original  credit, 
the  parties  have  plainly  enough  expressed  the 
intention  that  the  whole  credit  should  be  used 
in  the  manner  which  had  already  been  pointed 
out.     The  bills  in  question  were  not  drawn 
until  long  after  the  first  two  letters  had  ex- 
pired by  their  own  limitation,  and  the  plaint- 
iffs are  obliged  to  resort  to  the  third  letter  in 
connection  with  the  others  to  make  out  their 
•case;  and  that  letter  only  refers  to  the  former 
transactions  in  the  same  general  way  that  the 
second  letter  refers  to  the  first.     It  does  not 
create  a  new  credit,  but  only  renews  or  contin- 
ues the  one  already  existing  ;  and  that  is  not 
mentioned  in  the  plural,  as  though  there  were 
two  credits  which  might  be  used  in  different 
modes,  but  it  is  mentioned  as  "the  credit,"  in 
the  singular,  "for  £15,000."    It  is  neither  us- 
ual, nor  can  it  be  necessary  for  business  men 
to  make  express  reference,  in  every  new  com- 
munication, to  that  which  has  gone  before  it ; 
nor  can  it  be  necessary,  in  making  some  new 
modification  of  an  existing  arrangement,  tore- 
peat  the  terms  of  the  original  agreement.     Its 
governing  influence  will  continue  so  far  as  it 
remains  unchanged.     Here  the  parties  pro- 
vided  in   the  first  instance   for  a  credit  of 
£10,000,  to  be  used  in  a  particular  manner. 
They  subsequently  stipulated — not  for  a  new 
or  independent  credit — but  for  an  "addition" 
of  £5.000  to  the  original  credit,  making  the 
whole  £15,000.  And  when  the  time  wns  about 
to  expire,   they  "renew"  or  continue   "the 


credit,"  to  wit:  for  "fifteen  thousand  pounds" 
for  one  year.  These  letters  must  all  be  read  and 
construed  together  as  forming  but  one  contract 
or  arrangement;  and  we  cannot,  without  shut- 
ting our  eyes  against  the  light,  say  that  there 
were  two  credits  at  the  time  these  bills  were 
drawn,  or  that  Demarest  was  at  liberty  to  draw 
in  any  other  form  than  at  sixty  days  sight. 

The  two  ninety-day  bills  were  not  drawn  in 
pursuance  of  the  letters,  and  the  only  remain- 
ing question  upon  this  branch  of  the  case  is, 
whether  the  defendants  can  be  charged  on  ac- 
count *of  those  bills.  The  defendants  [*64O 
must  be  regarded  as  sureties,  and  Smith  & 
Town  as  the  principal  debtors.  This  was  not 
an  arrangement  for  remitting  the  funds  of 
Smith  &  Town  from  N.  Y.  to  Liverpool ;  but 
it  was  one  by  means  of  which  they  were  to  ob- 
tain a  credit  in  Liverpool, which,  if  used,  would 
constitute  them  debtors  to  the  house  of  Brown 
&  Co.,  who  would  have  the  additional  security 
of  the  defendants  as  guarantors  for  the  pay- 
ment of  the  debt.  See,  1  Bell.  Com.,  371  ; 
Story,  Bills,  546,  sec.  463.  By  the  very  terms 
of  the  instrument  the  defendants  propose  to 
"  open  a  credit"  in  favor  of  Smith  &  Town 
with  the  house  in  Liverpool,  and  they  say  to 
that  house,  "you  will,  of  course,  keep  Messrs. 
Smith  &  Town  advised  as  the  credit  is  used, 
and  they  will  attend  to  placing  you  in  funds." 
This  is  wholly  inconsistent  with  the  idea  that 
the  defendants  sustained  any  other  character 
than  that  of  sureties  for  Smith  &  Town,  who 
were  the  principal  debtors  ;  and  all  the  other 
facts  in  the  case  are  fully  in  accordance  with 
this  conclusion.  It  may  be,  though  the  fact  is 
not  found  by  the  verdict,  that  the  defendants 
were  paid  a  commission  on  account  of  the  lia- 
bility which  they  incurred.  But  if  that  were 
so,  they  would  still  have  the  right  to  be  treated 
as  guarantors,  and  not  as  principal  debtors. 

If  the  defendants  are  to  be  regarded  as  sure- 
ties, it  is  then  clear  that  they  cannot  be  charged 
with  the  two  bills  which  were  not  drawn  in 
pursuance  of  the  letters  of  credit.  The  doc- 
trine is  a  familiar  one  that  a  surety  can  only 
be  charged  where  the  case  is  brought  within 
the  very  terms  of  his  contract.  What  may  be 
thought  a  substantial  performance  on  the  part 
of  the  creditor  will  not  answer.  I  need  not  go 
into  the  cases;  but  will  refer  to  one  or  two  by 
way  of  illustration.  In  Dobbin  v.  Bradley,  17 
Wend.,  422,  the  defendant  guarantied  the  pa- 
per of  Smith  to  be  made  payable  at  a  particu- 
lar bank.  Smith  gave  his  note  to  the  plaint- 
iffs in  the  course  of  the  business  mentioned  in 
the  guaranty,  but  made  it  payable  generally, 
or,  m  other  «words,  without  specifying  any 
place  of  payment.  And  although  the  note 
was  deposited  in  the  particular  bank  before  it 
came  to  maturity,  it  was  held  that  the  defend- 
ant was  not  liable.  We  refused  to  *go  [*641 
into  the  inquiry  whether  the  surety  had  been 
injured,  saying  it  was  enough  that  the  case  did 
not  come  within  the  terms  of  the  contract. 
See,  in  addition  to  cases  cited,  Whitclier  v. 
Halt,  5  Barn.  &  C. ,  269.  The  courts  have  held 
a  uniform  language  on  this  subject.  I  will  re 
fer  to  only  one  other  case  in  support  of  the 

Principle.     It  is  Banner  v.  Cox,  4  Beav.,  879. 
have,  however,  seen  nothing  more  than  a 
note  of  thecase.which  is  as  follows:  "A  agreed 
to  become  surety  for  B  for  the  repayment  of 
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an  advance  to  be  made  in  the  shape  of  a  draft 
at  three  months.  The  advance  was  made  by 
an  immediate  payment;  and  held,  that  the  sure- 
ty was  discharged."  It  may  be  that  the  re- 
port will  not  be  found  to  bear  out  the  abstract; 
but  whether  so  or  not,  the  principle  is  right. 
Courts  are  not  at  liberty  to  speculate  upon  the 
question  whether  the  surety  has  or  has  not 
been  injured  by  a  departure  from  the  terms  of 
his  contract. 

It  was  said  in  argument,  and  it  is  one  of  the 
written  points  for  the  plaintiffs,  that  "draw- 
ing the  bills  at  ninety,  instead  of  sixty  days, 
was  clearly  to  the  advantage  of  Brown,  Broth- 
ers &  Co.  It  gave  them  a  longer  time  to  take 
up  the  bills,  and  to  remit  funds  to  Europe  for 
that  purpose  ;  and  it  left  them  the  use  of  the 
money  for  thirty  days  without  interest."  This 
argument  is  based  upon  an  erroneous  assump- 
tion of  facts.  Brown,  Brothers  &  Co.  were 
not  to  take  up  the  bills,  nor  to  remit  funds  to 
Europe  for  that  purpose;  but  Smith  &  Town 
were  to  "attend  to  placing  you  [the  Liverpool 
house]  in  funds."  But  let  us  suppose  that 
Brown.  Brothers  &  Co.  had  by  the  contract 
made  it  their  business  to  take  up  the  bills  in 
the  first  instance  ;  or,  to  make  the  case  still 
more  plain,  had  authorized  Smith  &  Town  to 
draw  directly  on  them  at  sixty  days.  How 
could  we  in  such  a  case  undertake  to  say  that 
ninety  day  bills  were  more  beneficial  to  the 
sureties  than  bills  drawn  in  theparticular 
mode  which  they  had  specified?  We  have  no 
means  of  entering  into  their  minds,  or  discov- 
ering the  motives  which  influenced  them  in 
fixing  on  the  precise  period  of  sixty  days.  It 
is  one  of  those  questions  which  judicial  tribu- 
nals cannot  investigate.  We  could  do  no  more 
than  to  venture  a  guess  on  the  subject,  and  a 
642*]  *surety  is  not  bound  to  take  the  hazard 
of  our  guessing  wrong.  He  has  a  right  to  say 
"  That  is  not  my  contract;"  and  so  long  as  he 
can  give  this  answer  truly, he  cannot  be  charged 
with  the  debt  of  his  principal. 

It  is  further  urged  that  the  defendants  have 
waived  the  irregularity  in  drawing  the  ninety- 
day  bills,  because  the  house  on  which  they 
were  drawn  placed  their  refusal  to  accept  on 
other  grounds  than  this  irregularity.  It  is  a 
matter  of  no  consequence  on  what  grounds  the 
Liverpool  house  refused  to  act.  If  they  had 
paid  the  bills,  they  could  have  had  no  recourse 
against  the  defendants.  But  it  is  said  that  two 
of  the  defendants  are  members  of  the  Liver- 
pool as  well  as  the  N.  Y.  house.  No  such 
fact  is  found  by  the  verdict.  The  counsel  in- 
fer it  from  an  identity  of  names.  I  am  not 
prepared  to  say  that  the  same  name  on  differ- 
ent sides  of  the  Atlantic  must  necessarily,  or 
even  probably,  stand  for  the  same  individual. 
(See,  Cowen  &  H.  Notes  to  Phil.  Ev.,  1301, 
1302.)  And  besides,  this  is  a  special  verdict, 
which  should  find  facts,  and  not  leave  them  to 
be  made  out  by  argument  and  inference.  I 
will  not  therefore  inquire  what  consequences 
might  follow  if  the  fact  of  identity  were  estab- 
lished, though  so  far  as  I  can  now  see  it  would 
not  alter  the  case. 

The  plaintiffs  have  not  been  injured  by  the 
judgment,  and  their  writ  of  error  must,  conse- 
quently, fall  to  the  ground.  Let  us  now  in- 
quire whether  the  defendants  have  any  ground 
for  complaint.  That  will  lead  to  a  more  par- 
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ticular  examination  of  the  nature  of  this  con- 
tract. 

Letters  of  credit  usually  contain  a  request 
that  some  one  will  advance  money  or  sell  eoods 
to  a  third  person,  and  an  undertaking  oh  the 
part  of  the  writer  that  the  debt  which  may  be 
contracted  by  the  third  person  in  pursuance  of 
the  request  shall  be  duly  paid.  These  letters 
have  been  divided  into  two  classes,  general  and 
special.  They  are  general  when  addressed  to 
any  and  all  persons,  without  naming  anyone  in 
particular.  They  are  special  when  addressed 
to  a  particular  individual  or  firm  by  name. 
*When  the  letter  is  addressed  to  all  [*643 
persons,  it  is,  in  effect,  a  request  made  to  each 
and  every  one  of  them,  and  any  individual  may' 
accept  and  act  upon  the  proposition  contained 
in  it ;  and  on  his  doing  so,  that  which  was 
before  indefinite  and  at  large,  becomes  definite 
and  fixed  ;  a  contract  immediately  springs  up 
between  the  person  making  the  advance  and 
the  writer  of  the  letter,  and  it  is  thenceforward 
the  same  thing  in  legal  effect  as  though  the 
name  of  the  former  had  been  inserted  in  the 
letter  at  the  beginning.  I  can  see  no  difficulty 
in  this,  for  there  is  plainly  a  privity  of  contract 
between  the  parties.  Watson  v.  McLaren,  19 
Wend.,  557,  and  S.  C.  in  error,  26  Id.,  425; 
Boycev.  Edwards,  4 Pet.,  Ill  ;  Adamsv.  Jones, 
12  Pet.,  207  ;  Lawrason  v.  Mason,  8  Cr.,  492 ; 
Bradley  v.  Gary,  8  Greenl.,  234  ;  Russell  v. 
Wiggin,  5  Law  Sep.,  533,  and  8.  C.,  Story, 
Bills,  546,  n.;  and  see,  Carnegie  v.  Morrison,  2 
Met.,  381.  Whether  this  doctrine  has  not  some- 
times been  carried  beyond  its  legitimate  limits, 
so  as  to  make  contracts  where  there  was  no 
privity  between  the  parties,  I  will  not  now  stop 
to  inquire. 

When  the  letterjis  special,  or,  in  other  words, 
addressed  to  a  particular  individual,  he  alone 
has  the  right  to  act  upon  and  acquire  rights 
under  it.  If  anyone  else  attempts  to  accept  and 
act  upon  the  proposition  contained  in  the 
letter,  he  comes  in  as  a  mere  volunteer,  and  he 
cannot  by  thus  thrusting  himself  forward  cre- 
ate any  legal  obligation  on  the  part  of  the 
writer.  There  has  been  no  communication,  and 
is  no  privity  of  contract  between  them.  Rob- 
bins  v.  Bingham,  4  Johns.,  476;  Walsh  v.  Bailie, 
10  Id,,  180.  Now  in  this  case  the  letters  were 
special.  They  were  addressed  to  Messrs.  W. 
and  J.  Brown  &  Co.,  Liverpool,  and  to  no  one 
else.  With  that  house,  and  that  one  only,  the 
defendants  proposed  to  make  a  contract  ;vandl 
see  no  principle  upon  which  anyone  else  can 
come  in  and  make  himself  a  party  to  the  agree- 
ment. The  defendants  requested  Messrs. 
Brown  &  Co.  to  give  a  certain  credit  to  Smith 
&  Town,  by  way  of  paying  the  drafts  of  their 
agent,  Demarest,  to  be  negotiated  in  Rio  de 
Janeiro  ;  and  promised  Brown  &  Co.  that 
Smith  &  Town  would  attend  to  placing  them 
in  funds.  If  Brown  &  Co.  *had  made  [*644 
the  advance,  and  the  principal  debtors  had 
failed  to  put  them  in  funds,  they  might  have 
had  an  action  against  the  defendants  on  the 
letters  of  credit.  But  how  can  the  plaintiffs 
sue  ?  They  were  not  requested  to  give  a  credit 
to  Smith  &  Town  either  by  paying  the  bills,  or 
in  any  other  form.  They  have  stepped  in  and 
advanced  money  as  mere  volunteers,  and  they 
can  only  sue  upon  the  contracts  to  which  they 
are  parties,  to  wit:  the  bills  of  exchange. 
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The  special  verdict  finds  that  the  plaintiffs 
took  and  paid  for  the  bills  "  upon  the  faith  and 
strength  of  the  said  letters  of  credit."  This 
means,  I  suppose,  that  the  plaintiffs  believed, 
on  seeing  the  letters,  that  Smith  &  Town  had 
either  credit  or  funds  with  the  drawees  and, 
consequently,  that  the  bills  would  be  accepted 
and  paid.  They  looked  at  the  letters  as  matter 
of  evidence,  and  arrived  at  the  conclusion  that 
the  bills  were  probably  good.  But  suppose  they 
believed  more,  and  thought  they  would  have 
an  action  against  the  defendants  in  case  the 
bills  should  not  be  duly  honored  by  the  draw- 
ees ;  that  mistake  could  give  them  no  legal 
rights.  The  whole  case  may  be  briefly,  and  yet 
fairly,  stated  thus  :  "  A  requests  B  to  advance 
money  to  C  by  way  of  accepting  and  paying 
his  drafts,  and  undertakes  that  B  shall  be  re- 
imbursed his  advances.  C  draws  bills,  and  a 
stranger  on  seeing  the  letter  is  induced  to 
believe  the  bills  good,  and  takes  them.  What- 
ever may  be  his  opinion  about  a  remedy  against 
A  in  case  the  bills  are  not  paid,  in  point  of  law 
he  gives  credit  to  C,  the  drawer  of  the  bills, 
and  to  him  only.  There  is  no  privity  of  con- 
tract between  the  stranger  and  A  who  wrote 
the  letter  ;  there  has  been  no  dealing  between 
them,  and  no  action  can  be  maintained. 

In  Russett  v.  Wiggin,  5  Law  Rep. ,  533,  and 
Story,  Bills,  546,  «.,  the  defendants  gave  a 
letter  of  credit  to  Breed,  by  which  they  en- 
gaged to  honor  the  bills  which  might  be  drawn 
tn  India  by  Breed's  agent.  The  agent  drew 
bills  on  the  defendants,  which  the  plaintiffs 
took  on  the  faith  of  the  letter.  The  defendants 
refused  to  accept  when  the  bills  were  pre- 
sented, and  the  plaintiffs  thereupon  sued  and 
recovered  on  the  letter  of  credit.  Mr.  J.  Story 
645*]  went  mainly  upon  the  ground  *that  the 
letter  amounted  to  a  virtual  acceptance  of  the 
bills.  If  that  be  so,  and  the  action  had  been 
brought  upon  the  bills  themselves,  there  could 
be  no  good  objection  to  the  recovery.  (See,  Bk. 
v.  McFarlan,  ante,  p.  432.)  But  I  should  find 
great  difficulty  in  saying  that  the  plaintiffs 
could  sue  on  the  letter  of  credit,  for  the  reason 
that  they  were  not  parties  to  it.  I  should  agree 
with  the  four  eminent  English  barristers  who 
gave  their  opinion  that  by  the  law  of  England 
the  action  would  not  lie,  because  there  was  no 
privity  of  contract  between  the  parties.  But 
it  is  not  necessary  to  pass  upon  that  question, 
for  here  the  defendants  never  agreed  with  any- 
one that  they  would  accept  and  pay  bills. 
They  only  requested  Brown  &  Co.  to  accept, 
and  undertook  to  keep  them  indemnified. 
That  was  not  a  negotiable  promise  upon  which 
the  plaintiffs  can  sue.  The  case  of  Carnegie  v. 
Morruon,  2  Met.,  381,  stands  much  upon  the 
name  principle  with  the  one  which  has  just 
been  noticed,  and  calls  for  no  additional  re- 
marfc. 

It  is  said  that  by  these  letters  the  defendants 
made  two  engagements;  one  with  Brown  &  Co., 
to  see  their  advances  made  good  ;  and  the  other 
with  Smith  &  Town,  that  the  bills  should  be 
duly  honored  by  the  drawees.  But  how  can 
this  second  agreement  be  made  out  T  There 
clearly  are  no  express  words  of  contract  with 
Smith  &  Town,  nor  do  I  see  that  any  agreement 
with  them  can  be  collected  from  the  instru- 
ment. The  letters  purport  to  have  been  written 
at  the  request  of  the  friends  who  were  to  be 
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benefited  by  them,  and  no  consideration  of  any 
kind  is  mentioned.  The  letters  seem  to  have 
been  an  act  of  mere  benevolence  on  the  part  of 
the  defendants.  If  there  had  been  a  promise  to 
Smith  &  Town,  it  would  not  do  without  a  legal 
consideration  to  uphold  it ;  but  so  far  as  ap- 
pears upon  the  face  of  the  instrument,  there 
was  neither  promise  nor  consideration.  Look- 
ing beyond  the  instrument,  we  know  that  a 
commission  is  sometimes  charged  for  letters  of 
credit ;  but  we  know  also  that  they  are  often 
given  without  any  compensation  ;  and  clearly 
one  who  does  such  an  act  from  no  other  motive 
than  the  desire  to  oblige  a  friend,  is  under  no 
obligation  to  see  that  the  request  *is  [*646 
complied  with  by  the  person  to  whom  it  is  ad- 
dressed. There  are  facts  stated  in  the  case  from 
which  it  may  be  inferred  that  a  commission 
was  paid  by  Smith  &  Town  for  these  letters  ; 
but  the  fact  of  payment,  if  it  exists,  should 
have  been  found  by  the  jury.  This  is  a  special 
verdict,  and  neither  party  has  the  right  to  ask 
the  court  to  presume  facts  for  the  purpose  of 
making  out  their  case. 

But  let  it  be  granted  that  the  defendants 
made  a  valid  agreement  with  Smith  &  Town 
that  the  bills  should  be  duly  honored  by  the 
drawees.  Smith  &  Town  may  then  have  an  ac- 
tion, and  recover  such  damages  as  they  have 
sustained  by  the  breach  of  the  agreement.  But 
this  was  not  a  negotiable  contract,  and  the 
plaintiffs  cannot  sue  upon  it.  I  am  aware  that 
a  great  effort  has  been  made  within  the  last  few 
years  to  have  everything  in  the  form  of  paper 
credit  turned  into  a  circulating  medium,  or,  at 
the  least,  placed  upon  the  footing  of  bills  of 
exchange  and  promissory  notes ;  and  if  our 
overstrained  credit  system  had  held  out  a  few 
years  longer,  I  am  not  sure  that  the  courts 
would  have  been  able  to  resist  the  current 
which  was  setting  so  strongly  in  favor  of  ne- 
gotiability. But  now  that  the  bubble  has  ex- 
ploded, I  trust  the  common  law,  which  declares 
that  choses  in  action  are  not  assignable,  will 
not  be  overturned.  With  us  it  is  a  settled 
question,  that  special  contracts,  other  than  bills 
of  exchange  and  promissory  notes,  are  not  ne- 
gotiable instruments,  and  that  no  one  can  su« 
in  his  own  name  but  an  original  party  to  the 
contract.  Lameurieux  v.  Heicitt,  5  Wend.,  307; 
Watson  v.  McLaren,  19  Id.,  557,  and  8.  C.  in 
error,  26  Id.,  425  ;  Miller  v.  Oaston,  2  Hill,  188. 
And  such  is  undoubtedly  the  law  of  England. 
Chit.  Bills,  273,  308,  ed.  of  1839.  Mr.  J.  Story 
is  evidently  disposed  to  extend  the  doctrine  of 
negotiability  to  letters  of  credit  and  commer- 
cial guaranties.  See,  Russell  v.  Wiggin.  above 
cited,  and  Story,  Bills,  534,  545.  But  with  us 
the  rule  is  settled  the  other  way,  and  we  must 
take  the  law  as  we  find  it. 

I  see  no  principle  upon  which  this  action  can 
be  maintained.  The  judgment  which  was  ren- 
dered for  the  plaintiffs  must,  therefore,  be  re- 
versed, and  judgment  entered  for  the  defend- 
ants. 

Ordered  accordingly. 

Affirmed-2  Denio.  375. 

Same  case— &  Sandf.,  134. 

Surety-Liability  of.  Cited  in-6  Hill,  542:  60  N.  Y., 
158;  93  N.  Y.,  280;  2  Keyes,  633:  3  Abb.  App.  Deo.. 
627;  20  Hun,  414:  14  Barb.,  128;  16  Barb.,  86;  53  Iterb., 
151  ;  2  Wall..  235. 

Letter  of  credit— By  whom  may  he  enforced.  Re- 
viewed -«J  N.Y..  287  :  14  How.  Pr.,  253. 

Followed-24  Hun,  614.  615. 
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Cited  in-3  N.  Y.,  214 ;  53  Am.  Dec.,  286,  287 ;  61  N. 
Y  ,  43 ;  19  Ain.  Rep..  249 ;  24  Hun,  613 ;  1  Sandf ..  567 ;  1 
E.  D.  S.,  375;  54  Miss.,  6;  28  Am.  Rep.,  344. 

Special  guaranty— Not  negotiable— Privity  batmen 
guarantor  and  creditor.  Cited  in— 93  N.  Y.,  277;  5 
Duer,  94  ;  90  111.,  407  ;  33  Mich.,  482. 

Also  cited  in-1  Hilt..  315 ;  18  Mich.,  127. 
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E.  B.  GREENE  AND  C.  P1XLEY,  Impleaded, 
etc. 

Action  on  Bastardy  Bond  —  Statute  —  Conditions 
of  Bond  —  Postponement  of  Hearing  —  Contin- 
uance of  Bond  —  Release  of  Sureties—  Such 
Bond,  Not  a  Recognizance  —  Pleading. 

A  bastardy  bond  taken  by  a  justice  pursuant  to  1' 
R.  S.,  643,  sec.  8,  conditioned  that  the  putative  fa- 
ther shall  "appear  at  the  next  Court  of  General  Ses- 
sions, etc.,  and  not  depart  the  said  court  without  its 
leave,"  is  but  matter  in  pais,  like  any  other  deed, 
and  not  a  recognizance.  Per  Cowen,  J. 

Whether  the  Court  of  General  Sessions  has  power 
to  make  an  order,  even  with  the  consent  of  the 
sureties,  continuing  the  bond  in  foree  until  a  term 
subsequent  to  the  one  specified  in  the  condition, 
qucere. 

In  an  action  on  such  bond  the  sureties  pleaded 
that  their  principal  appeared  at  the  day  specified  in 
the  condition,and  that  the  Court  of  General  Sessions 
made  an  order,  without  the  consent  of  the  sureties, 
postponing  the  hearing  until  the  next  term.by  which 
order  the  principal  was  then  and  there  suffered  to 
depart  the  said  court,  etc.  ;  held,  a  good  answer  to 
the  action,  not  withstanding  the  declaration  averred 
the  postponement  to  have  taken  place  on  motion  of 
the  principal,  and  that,  at  the  term  to  which  the 
postponement  was  granted,  he  departed  the  court 
without  being  discharged. 

In  an  action  upon  a  criminal  recognizance  condi- 
tioned that  the  accused  shall  appear  and  answer.etc., 
a  plea  that  he  appeared  and  was  ready  to  answer  is 
not  sufficient.  Per  Cowen,  J. 

If  the  condition  be  that  the  accused  shall  appear, 
etc.,  and  not  depart  till  discharged  by  the  court,  the 
cognizors  are  bound  to  see  that  he  remains  during 
the  term  specified  to  answer  any  charge  other  than 
the  one  on  which  the  prosecution  is  founded.  Per 
Cowen,  J. 

Where  the  condition  is  that  the  accused  shall  ap- 
pear to  answer,  etc.,  and  not  depart  the  court  with- 
out leave,  appearing  and  answering  at  the  term 
specified  satisfies  the  recognizance  ;  a  default  at  the 
next  term  will  be  no  breach.  Per  Cowen,  J. 

Citations—  1  R.  S.,  605,  sec.  8,  2d  ed.  ;  17  Wend.,  374  ; 
10  Wend.,  431;  12  Wend.,  475;  2  Pa.,  240;  1  Blackf.. 
309  ;  2  R.  S.,  654,  655,  2d  ed.,  sec.  33. 

"HEMURRER  to  replication.  The  action  was 
\J  debt  upon  a  bastardy  bond  taken  by  a  jus- 
tice of  the  peace  in  Broome  Co.,  before  whom 
Abraham  Greene  was  brought  under  a  warrant 
issued  in  the  County  of  Delaware,  charging 
him  with  being  the  putative  father.  See,  1  R. 
S.,  643,  sees.  7,  8.  The  defendants  E.  B.  Greene 
andC.  Pixley  were  sureties  in  the  bond,  which 
was  conditioned  that  the  said  Abraham  Greene, 
the  other  defendant,  should  "appear  at  the  next 
Court  of  General  Sessions  of  the  peace  to  be 
holden  in  the  County  of  Delaware,  and  not 
depart  the  said  court  without  leave."  Id.,  sec. 
8.  The  first  count  of  the  declaration  averred, 
among  other  things,  that  the  next  court  of 
648*]  *General  Sessions  in  the  County  of 
Delaware,  after  the  execution  of  the  bond,  was 
on  the  second  Monday  of  September,  1840.  and 
that  Abraham  Greene  departed  said  court  with- 
out being  discharged,  etc.  The  second  count 
was  the  same  as  the  first,  adding  that,  during 
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the  Court  of  General  Sessions  held  at  the  time 
and  place  mentioned  in  the  first  count,  the  said 
bond,  on  motion  of  the  counsel  for  Abraham 
Greene,  was  duly  continued  by  a  rule  of  said 
court  entered  of  record  in  the  book  of  minutes, 
until  the  next  term  of  the  court  commencing 
on  the  second  Monday  of  December,  1840;  that 
the  last  mentioned  term  did  not  end  until  De- 
cember 19  aforesaid,  on  which  day  the  said 
Abraham  Greene  was  called  in  open  court,  as 
were  also  the  said  E.  B.  Greene  and  C.  Pixley, 
who  each  made  default,  etc. ,  whereupon  the 
said  bond  was  estreated;  and  that  the  said 
Abraham  Greene  departed  said  court  without 
executing  the  bond  required  by  the  said  court, 
and  without  being  discharged,  etc. 

The  defendants  E.  B.  Greene  and  C.  Pixley 
interposed  several  pleas,  the  fifth  of  which  was 
that  the  said  Abraham  Greene  did  appear  at 
the  Court  of  Special  Sessions  held  in  the  County 
of  Delaware  on  the  second  Monday  of  Septem 
ber,  1840,  according  to  the  condition  of  the 
bond,  etc.;  that  an  order  was  then  made  by  the 
said  court,  without  the  knowledge  or  consent 
of  the  said  E.  B.  Greene  and  C.  Pixley,  post- 
poning the  hearing  of  the  matter  mentioned  in 
the  bond  until  the  next  term  of  said  court;  and 
that  the  said  Abraham  Greene  was,  by  the  or- 
der aforesaid,  suffered  to  depart  the  said  court 
so  held  on  the  second  Monday  of  September, 
without  the  consent  of  said  E.  B.  Greene  and 
C.  Pixley. 

Replication,  that  the  said  bond,  etc.,  men 
tioned  in  said  second  count,  and  the  hearing  of 
the  matter  set  forth  in  the  bond,  was  duly  con- 
tinued by  the  said  court  on  motion  of  said 
Abraham  Greene's  counsel  as  stated  in  said 
second  count,  without  any  opposition,  objec- 
tion or  dissent  on  the  part  of  said  defendants 
or  either  of  them.  Demurrer  and  joinder. 

*Mr.J.  A.  Collier,  for  defendants.  [*649 
Mr.  N.  K.  Wheeler,  for  plaintiffs. 

By  the  Court,  Cowen,  J.  The  truth  of  the 
plea  so  far  as  it  applies  to  the  first  count  is  in 
no  part  denied;  and  as  to  the  second  count,  it 
is  virtually  admitted.  The  result,  as  to  both 
counts,  is,  that  the  putative  father  appeared  on 
the  day  and  at  the  place  prescribed  in  the  con- 
dition; and  did  not  depart  the  court  without 
leave.  It  is  replied  that  the  sessions  continued 
the  bond  and  the  matter  to  the  next  term, 
without  any  objection,  etc.,  by  the  sureties  or 
either  of  them.  That  is  no  answer.  The  bond 
was  taken  for  the  putative  father's  appearance 
on  his  being  arrested  by  virtue  of  an  indorsed 
warrant  out  of  his  county,  pursuant  to  1  R. 
S.,  650,  2d  ed.,  sec.  8.  It  was  simply  that  he 
should  appear  and  not  depart  without  leave. 
In  respect  to  such  a  bond,  the  power  of  the 
court  to  continue  it  in  force,  or  in  other  words, 
to  renew  and  make  it  applicable  to  the  next 
term,  in  any  way,  even  with  the  assent  of  the 
obligors,  may  well  be  doubted.  It  is  not  a  re- 
cognizance, but  a  thing  in  pais,  like  any  other 
deed;  and  it  is  difficult  to  conceive  how  it  can 
be  continued  without  a  new  bond.  Admitting 
it  to  stand  on  the  same  footing  with  a  recogni- 
zance, and  that  the  plea  is  the  same  as  the  sec- 
ond one  in  People  v.  Clary,  17  Wend.,  374,  the 
question  would  be  open.  That  plea  was  not 
passed  upon.  But  this  plea,  beside  being  in 
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answer  to  a  mere  bond,  asserts  expressly  that, 
after  appearance,  the  principal  departed  with 
the  assent  of  the  court,  and  the  replication  does 
not  deny  this.  In  that  case,  too,  there  was  a 
condition  to  abide  the  order  of  the  court;  not 
so  here.  There  is  no  clause  which,  upon  any 
construction,  would  entitle  the  court,  of  itself, 
to  make  an  order  touching  the  appearance  of 
the  principal  at  any  other  day  than  that  men- 
tioned in  the  condition.  The  decided  cases 
proceed  much  upon  the  particular  words  of  the 
condition.  In  People  v.  Stager,  10  Wend., 431, 
the  condition  was  to  appear  and  answer.  A 
plea  that  the  accused  appeared  and  was  ready 
to  answer,  was  held  insufficient.  Sometimes 
65O*]  the  condition  is  that  *he  shall  not  de- 
part till  discharged  by  the  court.  Then  the 
cognizors  are  bound  to  see  that  he  is  in  court 
to  answer  any  criminal  charge  other  than  the 
particular  one  on  which  the  prosecution  was 
founded.  Id.  Sometimes  it  is  to  appear  and 
abide  some  order,  when  the  plea  of  appearance 
is  not  enough,  but  it  must  be  shown  that  the 
order  (if  any)  was  obeyed.  People  v.  Haddock, 
12  Wend.,  475.  In  Reef  haver  v.  Common- 
wealth, 2  Pa.,  240,  a  criminal  recognizance  was, 
like  the  bond  in  question,  conditioned  for  ap- 
pearance at  the  next  sessions,  to  answer,  etc., 
and  "not  depart  the  court  without  leave."  An 
order  that  the  accused  should  pay  the  costs  was 
held  to  be  out  of  the  condition.  "It  was  further 
held  that  appearing  at  the  term  specified  and 
answering,  satisfied  the  condition;  and  that  a 
default  in  not  appearing  on  a  call  at  the  term 
next  following,  was  no  ground  of  action. 
Gibson,  Ch.  J.,  said:  "Recognizances  being 
for  appearance  at  the  next,  and  not  at  every 
succeeding  sessions,  are  to  be  discharged  at  the 
end  of  the  term,  by  committing  the  prisoners, 
delivering  them  on  new  bail,  or  setting  them  at 
large.  But  to  avoid  the  trouble  of  renewing 
the  security,  it  is  sometimes  the  practice,  when 
the  bail  consent,  to  forfeit  the  recognizance 
and  respite  it  till  the  next  term,  and  this  an- 
swers the  purpose  perfectly  well."  If  the  terms 
of  the  condition  be  complied  with,  I  apprehend 
that  no  court,  even  in  case  of  a  recognizance, 
can  do  anything  more  against  the  bail  than 
what  is  here  suggested.  In  Lyons  v.  State,  1 
Blackf.,  309,  the  condition  was  to  appear,  an- 
swer to  a  charge  of  larceny,  and  not  depart 
without  leave.  Plea,  appearance,  trial,  dismis- 
sion of  the  jury  and  discharge  of  the  accused. 
It  was  held  that  afterwards  calling  him,  at  the 
same  term,  and  his  making  default,  would  not 
affect  his  bail.  These  cases,  and  various  others, 
have  respect  to  the  words  of  the  condition. 
And  they  are  in  point  for  the  defendants.  The 
plea  is  full  that  the  putative  father  appeared, 
and,  so  far  from  departing  without  leave,  went 
away  with  the  express  permission  of  the  court. 
The  condition  contains  no  obligation  to  do 
anything  else.  It  is  supposed  that  the  2  R.  S., 
654.  655,  2d  ed.,  sec.  33,  enlarges  the  terms.  It 
provides  that  the  putative  father  shall  not  de- 
O5 1  *]  part  the  *court  without  either  executing 
such  bond  as  it  may  require,  or  being  dis- 
charged by  the  court.  In  this  case  no  bond 
was  required  at  the  proper  time;  but  the  court 
sought  to  extend  the  terms  of  the  old  one  by 
their  own  act.  A  demand  of  a  bond  at  De- 
cember Term  was  too  late.  True,  the  plea 
does  not  say  that  he  was  discharged  in  so  many 
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words;  but  it  shows  enough  to  make  that  out 
in  effect.  He  fulfilled  the  condition  as  far  as 
he  could;  and  the  court  required  nothing  fur- 
ther of  him  which  the  bail  were  bound  to  see 
performed. 
Judgment  for  the  defendants. 

Cited  in— 29  Hun,  153. 


BATES  v.  NELLIS. 

Landlord  and  Tenant — Collateral  Security  for 
Rent — Distress. 

Where  a  tenant,  at  the  time  of  receiving  his  lease, 
executed  a  bond  and  warrant  of  attorney  as  collat- 
eral security  for  the  rent,  on  which  judgment  was 
afterwards  entered  up ;  held,  not  an  extinguishment 
of  the  landlord's  remedy  by  distress. 

Since  the  Revised  Statutes,  however,  if  the  land- 
lord recover  judgment  upon  the  agreement  or  cove- 
nant to  pay  rent,  the  remedy  by  distress  is  gone. 
Per  Nelson,  Ch.  J. 

Citations— 2  R.  S.,  500,  sec.  2 ;  13  Johns.,  240 ;  14 
Johns.,  404. 

TVEMURRER  to  rejoinder.  The  declaration 
±J  was  for  trespass  de  bonis,  etc.  Plea,  justi- 
fying the  taking  of  the  goods  by  way  of  distress 
for  rent  due  the  defendant  upon  a  lease  from 
him  to  one  Yale,  alleging  that  the  goods  were 
on  the  demised  premises  at  the  time  of  the  dis- 
tress. Replication,  that  the  lease  to  Yale  was 
in  writing,  and  that  the  defendant,  after  the 
execution  thereof,  recovered  judgment  in  the 
Supreme  Court  against  Yale,  by  confession, 
for  all  the  rent  reserved  in  the  lease.  Rejoin- 
der, that  the  judgment  was  not  recovered  for 
the  rent  mentioned  in  the  re  plication,  but  upon 
a  bond  and  warrant  of  attorney  executed  by 
said  Yale  as  collateral  security  for  said  rent, 
bearing  even  date  with  the  said  lease,  etc.  De- 
murrer and  joinder. 

Mr.  T.  Barlow,  for  plaintiff. 

Mr.  C.  P.  Kirkland,  for  defendant. 

*By  the  Court,  Nelson,  Ch.  J.  The  [*652 
only  material  question  in  this  case  is,  whether 
the  judgment  entered  up  on  the  bond  and  war- 
rant of  attorney  given  at  the  same  time  with 
the  lease,  extinguished  the  power  of  distress 
within  the  meaning  of  2  R.  S..  500,  sec.  2.  The 
section  is  as  follows:  "No  distress  shall  be 
made  for  any  rent  for  which  a  judgment  shall 
have  been  recovered  in  a  personal  action."  It 
was  held  in  Chipman  v.  Martin,  13  Johns., 240, 
that  a  judgment  recovered  on  the  covenant  to 
pay  the  rent  did  not  operate  to  extinguish  the 
remedy  by  distress.  The  above  provision  in 
the  Revised  Statutes  was  intended  to  confine 
the  landlord  in  such  case  to  his  remedy  upon 
the  judgment,  with  a  view  to  prevent  the  mul- 
tiplication of  costs;  and  that  object  should, 
doubtless,  be  fully  carried  out. 

In  the  present  case,  however,  the  judgment 
is  not  only  founded  on  a  distinct  and  different 
instrument  from  the  lease,  but  was  intended 
as  a  mere  collateral  security.  To  give  to  this 
judgment  the  effect  of  extinguishing  the  rem 
edies  upon  the  lease  would  be  a  violation  of 
the  agreement  and  understanding  of  the  par- 
ties. No  doubt  the  lessee  may  waive  the  oper- 
ation of  the  statute,  and  to  my  mind  it  is  quite 
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clear  that  he  has  done  so  in  the  present  in- 
stance. Besides,  it  is  a  general  rule  that  the 
taking  of  collateral  security  even  of  a  higher 
nature,  whether  from  the  principal  or  a  stranger, 
does  not  affect  the  remedies  on  the  original 
contract;  and  a  judgment  is  no  exception  to 
this  rule.  Day  v.  Leal,  14  Johns.,  404. 
I  do  not  see  how  we  can  say  that  the  judg- 
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ment  which  Yale  confessed  operated  as  an  ex- 
tinguishment of  the  remedy  by  distress,  unless 
we  assume  the  province  of  regulating  the 
amount  of  security  between  the  landlord  and 
tenant,  whatever  may  have  been  their  own 
private  agreement  in  the  matter. 

Judgment  for  the  defendant. 

Cited  in-71  111..  332. 
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9*]  *DODGE  AND  M'CLURE  v.  SHELDON. 

The  2d  section  of  the  Bankrupt  Act  of  1841,  declar- 
ing certain  transfers  of  property  void,  renders  them 
so  only  as  to  persons  claiming1  in  virtue  of  proceed- 
ings under  the  Act. 

ERROR  to  the  Onondaga  C.  P.  Dodge  and 
M'Clure  brought  replevin  in  the  court  be- 
low for  property  assigned  to  them  by  one  Mor- 
ris in  trust  for  creditors.  The  assignment, 
which  bore  date  March  19,  1843,  gave  prefer- 
ences to  certain  persons  to  whom  Morris  was 
indebted,  over  his  general  creditors,  and  was 
made  in  contemplation  of  bankruptcy.  The  de- 
fendant was  a  deputy  sheriff,  and  seized  the 
property  in  question  under  a  fi.  fa.  It  clearly 
appeared  that  the  assignment  was  valid  within 
the  laws  of  this  State,  though  declared  void  by 
the  2d  section  of  the  Act  of  Congress  relating 
to  Bankruptcy,  passed  in  August,  1841.  The 
court  below  charged  the  jury  that  the  assign- 
ment, being  declared  void  by  the  Bankrupt 
1O*J  Law,  was  invalid  *as  against  creditors, 
and  that  the  defendant  was,  therefore,  entitled 
to  recover.  Exception.  Verdict  and  judgment 
in  favor  of  the  defendant.  The  plaintiffs  sued 
out  a  writ  of  erVor. 

Mr.  W.  Porter,  Jr.,  for  plaintiffs  in  error. 

.'//•.  E.  D.  Smith,  for  defendant  in  error. 

PerCuriam.  The  assignment  was  not  void 
within  our  statute  for  the  protection  of  credit- 
ors against  fraudulent  transfers,  but  only  as  to 
persons  claiming  in  virtue  of  proceedings  un- 
der the  Bankrupt  Act.  Here  it  does  not  even 
appear  that  such  proceedings  have  been  insti- 
tuted. 

Judgment  reversed. 

Followed— W  How.  Pr.,  831,  332. 
Cited  in— 3  Barb.  Cb.,  349 ;  98  U.  8.,  513. 


JOHNSON  v.  COMSTOCK. 

Commencement  of  Suit — Service  of  Declaration  at. 

The  filing  of  a  declaration  is  not  the  commence- 
ment of  a  suit,  but  the  commencement  dates  from 
the  time  of  actual  service  upon  the  defendant. 

NOTE.— Commencement  of  mil— Time  of. 

An  a  general  rule,  the  issuing  or  suing  out  of  the 
writ  is  the  commencement  of  the  suit.— Exceptions. 
Bee  Lowry  v.  Lawrence,  1  Cal.,  69,  note. 
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Accordingly,  where  the  declaration  was  filed  and 
a  copy  delivered  to  a  person  to  be  served  June  2, 
but  no  service  was  made  until  the  8th  of  the  same 
month,  and  on  the  7th  the  defendant  purchased  a 
note  against  the  plaintiff ;  held,  that  the  note  be- 
longed to  the  defendant  when  the  suit  was  com- 
menced and,  therefore,  might  be  set  off. 

The  cases  of  Retan  v.  Drew,  19  Wend.,  304 :  Han- 
mer  v.  Wilsey,  17  Id.,  91,  and  Edmondstone  v.  Thom- 
son, 15  Jet,,  554,  explained. 

Citations— 2  R.  S-,  299.  sec.  38 ;  347,  sec.  1 ;  354,  sec. 
18 ;  553,  sees.  20-23 ;  15  Wend.,  554 ;  Laws,  1840,  p.  333, 
sec.  14  ;  17  Wend..  91 ;  3  Johns.  Cas.,  145 ;  19  Wend.,  304. 

ERROR  to  the  Otsego  C.  P.  Comstock  sued 
Johnson  in  the  court  below,  and  gave  in 
evidence  two  promissory  notes  made  by  the 
defendant  on  which  there  was  due  $67.34.  The 
defendant,  under  a  notice  of  set-off,  gave  in  evi- 
dence a  promissory  note  made  by  the  plaintiff 
payable  to  one  Dean  or  bearer,  on  which  there 
was  due  $60.37.  The  action  was  commenced 
by  the  filing  and  service  of  a  declaration.  The 
declaration  was  filed  and  a  rule  to  plead  en- 
tered June  2,  1838,  and  on  the  same  day  a  copy 
of  the  declaration  was  delivered  to  *one  [*1 1 
Harrington  to  serve  on  the  defendant.  June 
7,  at  10  o'clock  in  the  evening,  the  defendant 
purchased  the  note  which  he  proposed  to  set 
off ;  and  on  the  next  day  afterwards,  in  the 
morning  the  declaration  was  served.  The  court 
decided  that  the  suit  was  commenced  before 
the  defendant  purchased  the  note,  and  on  that 
ground  rejected  the  set  off .  The  defendant 
excepted.  Verdict  and  judgment  in  favor 
of  the  plaintiff  for  the  full  amount  of  his  de- 
mand. The  defendant  brought  error. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error. 

.'//•.  O.  B.  Matteson,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  right  to  set 
off  exists  where  the  demand  belonged  to  the 
defendant  at  the  time  of  the  commencement  of 
the  suit.  2  R.  S.,  854,  sec.  18.  A  suit  may  be 
commenced  by  filing  a  declaration  in  the  prop- 
er office,  entering  a  rule  to  plead,  and  serving 
a  copy  of  the  declaration  and  notice  of  the  rule 
personally  on  the  defendant.  Id. ,  p.  347,  sec. 
1.  All  of  these  things  must  be  done  before  the 
suit  is  commenced.  Edmondstone  v.  Thomson, 
15  Wend.,  554.  The  rule  to  plead  is  no  longer 
necessary  ;  Stat.  1840,  p.  883,  sec.  14  ;  but  it 
was  required  at  the  time  this  suit  was  brought. 
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The  remark  which  fell  from  me  in  Hanmer  v. 
Wilsey,  17  Wend.,  91,  that  "  the  suit  was  act- 
ually commenced,"  although  the  declaration 
had  not  been  served,  was  qualified  by  what  im- 
mediately followed,  and  was  not  material  to 
the  decision  of  the  cause,  as  was  remarked  on 
that  occasion.  It  is  said  that  the  decision  in 
Edmondstone  v.  Thomson,  turned  on  the  word- 
ing of  the  Statute  of  Limitations;  2  R.  S.,  299, 
sec  38  ;  but  that  is  a  mistake.  The  decision 
was  put  upon  the  broad  ground  that  the  suit 
was  not  commenced  until  the  declaration  had 
been  actually  served  on  the  defendant.  The 
case  of  Carpenter  v.  Butterfield,  3  Johns.  Cas., 
145,  only  decides  that  where  the  plaintiff  pro- 
ceeds by  capias,  the  suit  is  commenced  when 
the  writ  is  delivered  to  the  proper  officer.  But 
that  is  no  longer  the  general  rule.  Service,  as 
1 2*]  *well  as  the  issuing  of  the  capias,  is  now 
necessary  to  the  commencement  of  a  suit,  2 
R.  S.,  347,  sec.  1,  except  where  the  question  is 
upon  the  Statute  of  Limitations.  Id.,  299, 
sec.  38. 

After  the  plaintiff  has  retained  an  attorney, 
who  has  filed  a  declaration,  and  is  proceeding 
with  diligence  to  have  it  served,  a  tender  of  the 
debt  only  will  not  be  sufficient.  The  defend- 
ant must  also  pay  such  costs  as  have  accrued. 
Eetanv.  Drew,  19  Wend.,  304.  I  doubt  not 
that  we  should  have  held  the  same  if  the  plaint- 
iff had  done  no  more  than  to  retain  the  attor- 
ney. But  a  tender  before  suit  commenced,  see 

2  R.  S. ,  553,  sees.  20-23,  has  not  been  regu- 
lated by  statute.    The  Legislature  has  given 

'  the  rule  for  the  case  in  hand,  and  it  must  be 
followed. 
Judgment  reversed. 

Cited  in-2  Demo.  197;  6  Barb.,  506;  7  Barb.,  332; 

3  How.  Pr.,  386 ;  7  Abb.  N.  S.,245;  1  Bias..  265. 


EARLY  «.  REED  &  REED,  Impleaded,  etc. 

Though  it  appeared  that  each  of  two  partners  had 
repeatedly,  with  the  knowledge  and  assent  of  the 
otner,  indorsed  accommodation  notes  in  the  firm 
name :  held,  not  sufficient  evidence  that  either  of 
them  was  authorized  to  sign  the  firm  name  to  a  note 
as  maker  and  surety. 

Citation-1  Hill,  501,  504. 

A  SSUMPSIT,  tried  at  the  Rensselaer  Circuit 
J\-  in  May,  1843,  before  Cushman,  C.  Judge. 
The  action  was  brought  to  recover  on  a  prom- 
issory note,  purporting  to  be  signed  by  Hull  as 
principal  and  the  firm  of  L.  V.  &  J.  B.  Reed 
as  surety.  Hull  suffered  a  default  to  be  en- 
tered against  him,  and  the  Reeds  defended. 
On  the  trial  it  was  admitted  that  Leonard  V. 
Reed  and  John  B.  Reed  composed  the  firm  of 
L.  V.  &  J.  B.  Reed;  that  the  firm  name  was 
subscribed  to  the  note  in  question  by  Leonard 
V.  Reed ;  and  that,  previous  to  the  giving  of 
the  note,  each  of  the  Reeds  had  repeatedly, 
with  the  knowledge  and  assent  of  the  other, 
indorsed  the  name  of  their  firm  on  promissory 
notes  for  the  accommodation  of  the  drawers 
thereof.  The  defendants  objected  that  these 
facts  did  not  show  an  authority  on  the  part 

NOTE. — Partnership — How  far  individual  member 
may  bind  flrtn  on  negotiable  paper.  See  Schermer- 
horn  v.  Schermerhorn.  1  Wend.,  119,  note,  and  notes 
cited ;  Mercein  v.  Andrus,  10  Wend.,  461,note ;  Wells 
v.  Evans,  20  Wend.,  251,  note. 
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of  Leonard  V.  Reed  to  bind  his  copartner  as 
maker  of  an  accommodation  *note;  but  [*13 
the  judge  overruled  the  objection,  and  direct- 
ed a  verdict  in  favor  of  the  plaintiff.  A  mo- 
tion was  now  made  in  behalf  of  the  defendants 
for  a  new  trial,  on  a  bill  of  exceptions. 

Mr.  C.  L.  Tracy,  for  defendants. 

Mr.  J.  A.  Millard,  for  plaintiff. 

By  the  Court,  Co  wen.  J.  The  Reeds  being 
copartners,  had  each  repeatedly  indorsed  the 
name  of  their  firm  on  accommodation  notes, 
with  the  knowledge  and  assent  of  the  other. 
The  judge  decided  that  the  authority  thence 
inferable  extended  to  the  act  of  signing  the 
firm  name  to  such  paper,  as  surety. 

Had  the  indorsements  been  accompanied 
with  a  waiver  of  presentment  and  notice,  they 
would  have  been  the  same  in  legal  effect  as 
making  a  note,  and  the  proof  of  such  indorse- 
ments would  have  warranted  the  inference 
drawn  by  the  judge.  Commercial  Bk.of  Lake  Erie 
v.  Norton,  1  Hill,  501,  504,  but  the  admission 
made  at  the  trial  stops  with  the  general  word 
"  indorsements."  This  imports  no  more  than 
conditional  obligations.  The  act  of  making  a 
note  imposes  an  absolute  one.  Suppose  a  writ- 
ten power  to  indorse  ;  I  do  not  .think  it  would 
warrant  making  or  accepting,  or  even  waiving 
the  proper  steps  to  charge  the  principal,  which 
in  the  commercial  world,  are  justly  deemed  a 
substantial  benefit  to  the  indorser.  I  am  of  the 
opinion  that  no  broader  power  was  inferable 
from  the  repeated  acts  of  indorsement. 

New  trial  granted. 


*DELAPLAINE  AND  DELAPLAINE  [*14 
HITCHCOCK. 

Sale  of  Lands  under  Defective  Execution,  Void 
— Evidence — Defendant  Served  has  Construct- 
ive Knowledge  of  all  Steps. 

A  judgment  having  been  entered  upon  bond  and 
warrant  of  attorney  for  a  debt  secured  by  mortgage 
of  lands,  the  creditor  caused  execution  to  be  issued 
without  the  indorsement  required  by  2  B.  S..  368, 
sees.  31,  32,  and  the  lands  were  sold  and  bid  in  by  a 
third  person.  Held,  that  the  sale  was  void,  and  that 
the  purchaser  acquired  no  title. 

Held  further,  that  the  identity  of  the  debt  for 
which  the  judgment  and  mortgage  were  given  might 
be  proved  by  parol  evidence,  notwithstanding  the 
bond  accompanying  the  warrant  of  attorney,  and 
the  one  referred  to  in  the  mortgage,  were  payable 
at  different  periods. 

In  general,  after  a  defendant  has  been  brought 
into  court  he  is  chargeable  with  knowledge  of  all 
subsequent  steps  taken  in  the  cause  down  to  and 
including  the  judgment,  although  he  did  not  in  fact 
appear  and  bad  no  actual  knowledge  on  the  sub- 
ject. Semble ;  per  Bronson,  J. 

Otherwise  as  to  the  issuing  of  execution  and  the 
proceedings  under  it.  Per  Bronson,  J". 

Citations-2  R.  S..368,  sec.  31 :  8  Wend.,  483 ;  3  Hill, 
215,  220;  1  Hill,  17;  2  Hill,  566;  8  Johns.,  333. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  Hitchcock  brought  ejectment  in 
the  court  below  against  the  two  Delaplaines  to 
recover  a  house  and  lot  in  Chapel  St.  in  the 
City  of  N.  Y.  It  was  admitted  that  the  plaint- 
iff below  was  in  possession  of  the  property 
from  January  1,  1834,  until  September 4, 1841, 
when  he  was  dispossessed  by  virtue  of  a  war- 
rant issued  by  one  of  the  assistant  justices  on 
the  application  of  the  defendants. 
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Defense:  1.  A  bond  executed  by  the  plaint- 
iff below  to  Evert  A.  Bancker,  dated  June  26, 
1834,  in  the  penal  sum  of  $24,000,  conditioned 
for  the  payment  of  $12,000  with  interest,  on 
demand;  and  a  warrant  of  attorney  of  the  same 
date  to  confess  judgment  on  the  bond.  2.  A 
judgment  perfected  in  this  court  by  virtue  of 
the  bond  and  warrant,  December  16,  1834.  3. 
A  fieri  facias  on  the  judgment  to  the  sheriff  of 
N.  Y..  tested  November  1,  1834,  and  returna- 
ble at  the  then  next  January  Term,  without 
any  indorsement  upon  it  having  reference  to  a 
mortgage.  The  return  on  the  execution  was, 
"  No  goods,  chattels,  lands  or  tenements.  J. 
Wester velt,  late  sheriff."  This  was  filed  in 
September,  1841.  4.  The  sheriff's  certificate  of 
15*]  having  sold  the  *premises  in  question  to 
the  defendants  for  the  sum  of  $5  March  20, 
1837,  which  was  filed  on  the  20th  of  August 
following.  5.  A  deed  of  the  sheriff  to  the  de- 
fendants dated  June  21,  1838,  which  was  re- 
corded August  12,  1840.  6.  Proceedings  un- 
der 2  R.  S.,  512,  sees.  28-46,  by  which  the 
plaintiff  was  put  out  and  the  defendants  put 
into  possession  of  the  premises  as  purchasers 
under  the  execution,  September  4,  1841. 

The  plaintiff  then  gave  in  evidence  a  bond 
and  mortgage  from  himself  to  the  said  Evert 
A.  Bancker,  bearing  even  date  with  the  bond 
and  warrant  of  attorney,  arid  conditioned  for 
the  payment  of  $12,000,  in  one  year  from  the 
date.  The  mortgage  conveyed  the  premises  in 
question,  with  other  houses  and  lots,  and  was 
recorded  December  30, 1834.  Said  Bancker  be- 
ing called  as  a  witness  for  the  plaintiff,  testified 
that  the  judgment  under  which  the  defendants 
purchased  was  given  and  received  to  secure  the 
same  identical  debt  which  was  secured  by  the 
bond  and  mortgage:  that  there  were  two  bonds, 
one  accompanying  the  mortgage,  and  the  other 
the  warrant  of  aliornay.  The  defendants  ob- 
jected to  all  this  evidence,  and  excepted  to  the 
opinion  of  the  court  in  admitting  it. 

The  judge  charged  the  jury  that,  if  the  bond 
on  which  the  judgment  was  confessed  was  for 
the  same  debt  as  the  bond  secured  by  the 
mortgage,  the  defendants  acquired  no  title  by 
the  sheriff's  sale.  The  defendants  excepted. 
Verdict  and  judgment  for  the  plaintiff,  after 
which  the  defendants  brought  error. 

Metusrs.  E.  Sandford  and  G.  Wood,  for 
plaintiffs  in  error. 

Messrs.  H.  S.  Dodge  and  B.  F.  Cutting, 
for  defendant  in  error. 

Bronson,  ./.  The  right  decision  of  this 
case  depends  upon  a  few  plain  principles,  most 
of  which  are  beyond  the  reach  of  controversy. 
The  plaintiff  below  is  entitled  to  the  property 
which  he  has  recovered,  unless  his  title  has 
passed  to  the  defendants  by  virtue  of  the  sher- 
iff's sale  under  the  judgment  and  execution  in 
favor  of  Bancker.  At  the  common  law,  lands 
16*1  were  not  subject  to  *sale  on  execution, 
and  if  the  power  to  sell  this  land  cannot  be 
found  in  the  statute,  it  does  not  exist,  and  the 
defendants  below  acquired  no  title.  The  judg- 
ment under  which  the  sale  was  made  was  re- 
covered for  a  debt  secured  by  a  mortgage  on 
the  property  sold,  and  there  was  not  only  the 
absence  of  any  authority  to  sell,  but  a  sale  was 
positively  forbidden.  The  statute  declares 
that  "It  shall  not  be  lawful  for  the  sheriff  to 
HILL  6 


sell  the  equity  of  redemption  of  the  mortgagor, 
his  heirs  or  assigns,  in  such  estate,  by  virtue 
of  any  execution  upon  such  judgment."  2  R. 
S.,  368,  sec.  31.  The  next  section  directs  the 
plaintiff's  attorney  to  make  an  indorsement  on 
the  execution,  with  a  direction  to  the  sheriff 
not  to  levy  upon  the  mortgaged  premises. 
This  was  designed  as  a  guide  to  the  sheriff, 
and  a  protection  to  third  persons  who  might 
become  purchasers.  It  was  not  needed  for  the 
benefit  of  the  mortgagor  and  judgment  debtor, 
for  his  rights  were  effectually  secured  by  the 
preceding  section,  which  forbids  a  sale  with- 
out any  condition  or  qualification  whatsoever. 
The  omission  of  the  attorney  to  make  the  prop- 
er indorsement  upon  the  execution  may  render 
him  liable  to  a  purchaser  who  has  lost  his  mon- 
ey; but  it  cannot  create  a  power  to  sell  the  land. 
The  defendant  in  the  execution  is  not  in  fault 
for  the  want  of  an  indorsement  on  the  process, 
for  it  was  neither  issued  by  him,  nor  by  his 
agent. 

It  was  said  on  the  argument  that  the  want 
of  an  indorsement  was  a  mere  irregularity, 
which  did  not  render  the  process  void,  but 
only  voidable;  and  that  the  defendant  in  the 
execution  should  have  applied  to  the  court  and 
had  the  matter  corrected  before  the  sale  was 
made.  It  may  be  granted  that  the  process  was 
neither  void  nor  voidable.  It  was  valid  process 
for  the  sale  of  either  goods  or  lands,  with  the 
exception  of  the  mortgaged  lands.  But  as  to 
these,  the  execution  was  no  better  than  a  piece 
of  blank  paper. 

If  this  view  of  the  question  was  not  in  itself 
conclusive,  it  might  be  added  that  Hitchcock 
was  not  in  fault  for  omitting  to  move  the  court. 
There  was  no  proof  nor  is  there  any  reason  to 
believe  that  he  knew  anything  about  the  exe- 
cution or  the  sale,  until  he  was  put  out  of  pos- 
session by  the  summary  proceedings  *in-  [*17 
stituted  by  the  purchasers.  How,  then,  could 
he  move  the  court  to  correct  the  execution 
prior  to  the  sale? 

But  it  was  said  by  the  counsel  for  the  plaint- 
iffs in  error  that  when  a  party  is  once  brought 
into  court,  he  is  chargeable  with  notice  of 
whatever  is  done  there,  although  he  did  not  in 
fact  appear,  and  had  no  actual  knowledge  on 
the  subject.  This  is,  in  general,  true  as  to  the 
proceedings  in  court  down  to  and  including 
the  judgment;  but  the  rule  does  not  apply  to 
the  subsequent  issuing  of  execution,  nor  to  the 
sale  under  it,  which  were  acts  done  out  of 
court.  As  to  such  acts  there  is  no  constructive 
notice,  and  Hitchcock  cannot  be  charged  with 
any  fault  for  not  moving  to  correct  the  execu- 
tion, until  it  first  appears  that  he  knew  what 
had  been  done.  The  mouth  of  a  party  will  some- 
times be  closed  after  he  has  omitted  to  speak 
at  the  proper  time,  and  has  thus  been  the  oc- 
casion of  misleading  a  third  person.  But  there 
is  no  such  thing  as  an  estoppel  in  pats  for  neg- 
lecting to  speak  or  act,  where  the  party  did  not 
know  the  facts  which,  if  known,  would  have 
made  it  his  duty  to  speak  or  act.  An  estoppel 
in  pais  is  a  moral  question.  It  can  only  exist 
where  the  party  is  attempting  to  do  that  which 
casuists  would  decide  to  be  a  wrong:  some- 
thing which  is  against  good  conscience  and 
honest  dealing.  8  Wend.,  483;  3  Hill,  215,  220. 

The  argument  which  has  just  been  noticed 
was  repeated  in  another  form.  It  was  said  that, 
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by  allowing  the  sale  to  be  made,  Hitchcock 
waived  the  irregularity  in  the  execution,  and 
so  the  defendants  got  a  good  title.  But  a  party 
cannot  waive  an  irregularity  without  first  know- 
ing that  it  exists.  And  besides,  this  is  not  a 
question  of  regularity,  but  of  power.  The 
sheriff  had  no  authority  to  sell  this  land. 

I  have  spoken  of  an  estoppel  in  pais,  and 
of  a  waiver,  as  though,  under  other  circum- 
stances, they  might  possibly  affect  the  question. 
But  I  am  not  prepared  to  say  that  they  can,  un- 
der any  circumstances,  supply  the  want  of  a 
power,  where  the  question  is  upon  the  title  to 
real  property.  See,  Swick  v.  Sears,  1  Hill,  17; 
Wood  v.  Colvin,  2  Id.,  566;  Hewson  v.  Deygert, 
8  Johns.,  833.  The  Statute  of  Frauds  stands 
18*]  in  the  *way,  and  forbids  that  the  title 
to  land  should  pass  by  parol.  Chancery  may 
sometimes  interfere;  but  I  do  not  see  the  prin- 
ciple on  which  a  court  of  law  can  rely  on  the 
waiver  or  the  estoppel.  It  is  not.however, 
necessary  to  decide  the  point  on  the  present  oc- 
casion. 

The  plea  or  allegation  that  the  defendants 
are  bona  fide  purchasers  belongs  to  a  court  of 
equity.  And  even  there  it  could  avail  nothing, 
so  long  as  the  judgment  debtor  is  not  shown 
to  be  in  fault.  A  man  cannot  acquire  a  title  to 
my  land  merely  because  he  acted  in  good  faith 
and  supposed  he  should  get  it.  He  must  show 
that  I  have  conveyed,  or  that  some  one  else  has 
done  it  for  me  under  a  power  either  legal  or 
conventional.  If  proof  of  such  a  position 
could  be  necessary,  it  will  be  found  in  all  the 
cases  where  a  purchaser  has  set  up  a  title  un- 
der a  tax  or  judgment  which  had  been  paid  be- 
fore the  sale.  The  power  being  gone,  the  title 
failed.  The  money  and  the  good  faith  of  the 
purchaser  availed  nothing. 

It  has  been  strenuously  urged  that  the  proof 
which  was  given  by  the  plaintiff  to  show  the 
identity  of  the  judgment  and  mortgage  debt 
was  inadmissible,  on  the  ground  that  it  con- 
tradicted the  judgment,  execution  and  sheriff's 
deed,  or  some  of  them.  But  I  am  unable  to 
discover  any  such  contradiction  as  should  pre- 
clude the  party  from  giving  the  evidence. 
There  is  certainly  no  direct  conflict.  None  of 
the  documents  in  the  cause  affirm  that  the 
mortgage  and  judgment  securities  were  given 
for  different  debts.  There  is  at  the  most  noth- 
ing but  an  inference  that  the  two  securities 
stand  as  the  evidences  of  two  debts,  and  if  we 
do  not  allow  that  inference  to  be  overcome  by 
extrinsic  evidence,  the  statute  will,  in  effect, 
be  repealed.  It  will  never  appear  on  the  face 
of  the  judgment  that  it  was  recovered  for  a 
debt  secured  by  mortgage,  and  the  party  must 
of  necessity  go  out  of  the  papers  to  establish 
the  fact.  The  case  does  not  differ  very  mate- 
rially from  those  where  the  party  has  been  al- 
lowed to  prove  the  judgment  paid,  for  the  pur- 
pose of  defeating  a  sale  under  it.  On  the  face 
of  the  judgment  there  appeared  to  be  a  sub- 
sisting debt,  which  was  unsatisfied  of  record; 
and  yet  the  party  has  been  permitted  to  over- 
throw the  apparent  power  to  sell  by  going  into 
19*]  *extrinsic  evidence.  I  admit  that  a  dis- 
tinction may  be  made  between  the  two  cases; 
but  still  I  think  the  evidence  was  properly  ad- 
mitted in  this  case  for  the  purpose  of  giving 
effect  to  the  statute,  which  forbids  a  sale  of 
the  equity  of  redemption  where  the  judgment 
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and  mortgage  debt  is  identical.  I  will  not  re- 
fer to  the  cases  where,  against  all  principle, 
the  party  has  been  allowed  to  contradict  an  ab- 
solute deed  by  showing  by  parol,  and  in  a 
court  of  law,  that  it  was  intended  for  a  mort- 

fage;  for  although  that  doctrine  seems  now  to- 
e  firmly  settled  in  this  State,  I  hope  never  to 
see  it  extended  to  cases  which  do  not  come 
precisely  within  the  rule.(a) 

Co  wen,  J.  The  statute  provides  that  when 
a  judgment  shall  be  recovered  for  a  debt  se- 
cured by  mortgage  of  real  estate,  or  for  any 
part  of  such  debt,  it  shall  not  be  lawful  for  the 
sheriff  to  sell  the  equity  of  redemption  of  the 
mortgagor,  etc.,  in  such  estate  bv  virtue  of  any 
execution  upon  such  judgment.  Independently 
of  this  statute,  the  mortgagee  had  the  right  by 
a  general  statute  of  long  standing  to  sell  real 
as  well  as  personal  estate  upon  such  a  judg- 
ment, including  the  equity  of  redemption.  The 
statute  now  relied  on  is  of  recent  origin,  and 
like  several  others  does  no  more  than  exempt 
certain  property  of  the  debtor  from  execution 
for  that  debtor's  personal  benefit.  He  may, 
therefore,  renounce  the  benefit  of  it  as  to  him- 
self and  all  persons  claiming  under  him.  I  ad- 
mit he  may  do  this  by  any  act  necessarily  im- 
plying a  renunciation,  as  well  as  by  express 
stipulation.  Either  would  let  in  the  right  to 
sell  the  equity  of  redemption  pursuant  to  the 
general  statute  authorizing  a  sale  of  real  estate 
by  virtue  of  an  execution.  I  do  not  think,  how- 
ever, that  the  mere  act  of  confessing  a  judg- 
ment for  the  mortgage  money  operates  as  a 
renunciation  of  the  exemption.  It  is  equal 
whether  the  act  may  not  *have  been  for  [*2O 
the  purpose  of  affording  a  concurrent  rem- 
edy against  the  mortgagor's  personal  property 
alone. 

The  question  is  not  one  of  irregularity,  but 
of  power;  and  whether  the  property  be  exempt 
or  not  must  depend  on  extrinsic  evidence. 

There  is  nothing  in  the  fact  that  the  money 
is  made  due  by  the  bond  and  judgment  im- 
mediately, to  estop  the  debtor  from  showing 
by  extrinsic  evidence  its  identity  with  the  mon- 
eys secured  by  the  mortgage,  though  this  was 
payable  at  a  future  day.  Such  proof  is  not 
necessarily  a  contradiction  of  the  record,  but 
merely  goes  to  explain  an  ambiguity. 

Judgment  affirmed. 

Cited  in-11  N.  Y.,  71 ;  59  N.  T.,  420 :  7  Barb.,  352  :  4 
T.  &C..623;  13  How.  Pr.,145;  18  Wall..  271:  2  Sawy., 
560 ;  47  Ind.,  550 ;  60  Am.  Dec.,  269 ;  25  Vt.,  287. 

(a)  Since  this  opinion  was  delivered,  the  cases  re- 
ferred to  have  been  overruled  by  the  Court  for  the 
Correction  of  Errors,  and  the  doctrine  established 
that  parol  evidence  is  not  admissible  in  a  court  of 
law  to  show  a  deed  absolute  on  its  face  to  have  been 
Intended  as  a  mortgage.  Webb  v.  Rice,  on  error, 
December,  1843,  reversing  the  decision  of  the  Su- 
preme Court  in  1  Hill,  606. 


WEBBER  &  CODY  v.  SHEARMAN. 

Landlord  and  Tenant — Occupation  by  Tenant 
Successive  Tears,  under  Distinct  Demises — Dis- 
tress Warrant — Protection  to  Officer. 


NOTE.— Officers,  ministerial— How  far  protected  by 
process.  See  Warner  v.  Shed,  10  Johns.,  138,  note ; 
savacool  v.  Boughton,  5  Wend.,  170,  note ;  Parker  v. 
Walrod,  16  Wend.,  514,  note;  Beaty  v.  Perkins,  6 
Wend.,  382,  note. 
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If  a  tenant  remain  in  the  occupation  of  premises 
for  several  successive  years  under  distinct  demises 
from  year  to  year  executed  by  the  same  landlord, 
the  whole  period  will  be  regarded  as  one  term  for 
the  purpose  of  continuing  the  right  of  distress. 

Accordingly  where,  on  the  expiration  of  a  demise 
under  seal  for  a  year,  the  landlord  executed  a  new 
lease  to  the  tenant  for  another  year  at  a  different 
rent,  and,  on  the  expiration  of  the  latter,  the  term 
was  extended  by  agreement  for  a  third  year ;  held, 
that  the  landlord  might  distrain  during  the  third 
year  for  rent  which  fell  due  at  the  end  of  the  first. 

An  avowry  in  replevin  that  the  goods  were  taken 
by  way  of  distress  for  rent,  need  not  expressly  show 
that  the  distress  was  made  by  an  officer,  nor  that 
the  proper  affidavit  was  annexed  to  the  warrant. 

The  warrant,  though  regular  on  its  face,  will  not 
protect  the  officer  who  executed  it,  if  the  landlord 
had  no  right  to  distrain.  Semble ;  per  Cowen,  J. 

The  cases  of  Christman  v.  Floyd,  9  Wend.,  340.  and 
Burr  v.  Van  Buskirk,  3  Cow.,  263,  commented  on 
and  explained. 

Citations-3  Hill.  547 ;  Co.  Litt.,  47  5 ;  3  Co.,  64 ;  1 
Ld.  Raym.,  280;  2  Salk.,  413,  414.  519;  1  Lutw.,  213, 
214 ;  8  Anne,  ch.  14,  sees.  6, 7 :  12  Pick.  Stat.  at  L.,  69 ; 
4  Barn.  &  C.,  51 :  Dowl.  &  R.,  155;  Keilw..  96;  14  H. 
IV.,  fol.  31:  1  Rolle.  Abr.,  672,  pi.  10;  Cro.  Jac.,442; 
Bradb.  Distr.,  103, 127,  N.  Y.  ed.  1808 :  1  T.  R.,  378, 380 ; 
Rob.,  Frauds,  242 :  Bac.  Abr.,  Leases,  Statute,  L,  3; 
13  Wend.,  479,  483 ;  1  H.  Bl.,  5 ;  Gilb.  Distr..  59,  Lond. 
ed.  1794 ;  2  R.  S.,  412,  sees.  3.  8.  2d  ed. ;  12  Mod.,  540 ;  4 
Watts,  98, 113, 119 ;  3  Watts  &  S.,  531,  533 ;  9  Wend., 
340 ;  3  Cow.,  283,  271 ;  Steph.  PI.,  332,  376,  1st  ed. ;  1 
Saund.,  211.  n.  2;  276,  n.  1 ;  276  o,  n.  2. 

TVEMURRER  to  replications  in  replevin.  This 
\J  case  was  before  the  court  in  October,  1 842, 
on  demurrer  to  the  plaintiffs'  pleas.  See,  3 
Hill,  547,  et  aeq.,  where  the  avowries  to  which 
the  pleas  were  interposed  are  set  forth.  After 
the  judgment  there  rendered,  the  plaintiffs 
amended  the  first  plea  to  the  first  avowry,  and 
the  first  plea  to  the  second  avowry.  The 
amended  pleas  alleged  in  substance  that,  un- 
21*]  der  an  indenture  signed  and  *sealed  by 
Shearman  (the  defendant)  and  Norris  C.  Gris- 
.  wold,  Shearman  demised  the  premises  on  which, 
•etc.,  to  Griswold  for  one  year  from  April  1. 
1839,  at  the  rent  of  $280.  payable  as  stated  in 
the  avowries;  that  the  rent  distrained  for  ac- 
crued upon  this  demise  and  no  other;  that  on 
the  expiration  of  it,  to  wit:  April  1,  1840,  Gris- 
wold gave  his  promissory  note  for  the  rent, 
payable  one  year  after  date,  which  Shearman 
accepted;  that  Griswold  did  not  hold  over  or 
•continue  in  possession  of  the  premises  in  virt- 
ue of  said  demise,  but  on  the  contrary,  after 
the  determination  of  it,  and  the  execution  of 
said  note,  to  wit:  April  1, 1840,  he  surrendered 
the  possession  to  Shearman  by  taking  a  second 
demise  of  the  premises  for  one  year,  at  the 
rent  of  $250,  payable  April  1 , 1842,  with  inter- 
est; that  the  second  demise  was  executed  by 
said  Griswold  and  Shearman  under  their  hands 
and  seals;  and  that  afterwards,  to  wit:  April 
3,  1841,  it  was  modified  by  an  agreement  un- 
der seal  indorsed  thereon,  so  as  to  extend  the 
term  until  April  1.  1842;  that  Griswold  took 
possession  of  the  premises  April  1, 1840,  under 
the  second  demise,  and  continued  in  possession 
by  virtue  of  the  same  and  of  the  modification 
thereof  above  mentioned,  until  after  the  mak- 
ing of  the  distress;  wherefore  the  plaintiffs 
say,  that  Griswold  did  not  continue  in  posses- 
sion from  March  80, 1840,  and  thence  until  and 
at  the  time  when,  etc.,  to  wit:  August  11, 1841, 
as  mentioned  in  said  avowries;  and  that  the 
distress  was  made  more  than  six  months  after 
the  determination  and  surrender  of  the  first 
demise,  etc. 

The  defendant  replied  to  each  of  the  amend- 
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ed  pleas,  alleging  that  Griswold,  from  and  after 
April  1,  1839,  and  until  August  11, 1841,  con- 
stantly and  without  interruption  continued  to 
be  the  tenant  of  said  premises  and  held  and  oc- 
cupied the  same  under  said  defendant  as  land- 
lord, and  was  constantly  and  uninterruptedly 
during  said  period  in  the  possession  of  the 
premises  as  such  tenant,  etc. 

The  plaintiffs  demurred  to  the  replications, 
and  the  defendant  joined  in  demurrer. 

*Messrs.  J.  W.  Jenkins  and  J.  A.  [*22 
Spencer,  for  plaintiffs. 

Messrs.  W.  M.  Allen  and  C.  P.  Kirk- 
land,  for  defendant. 

By  the  Court,  Cowen,  J.  When  this  case 
was  here  before,  3  Hill,  547,  the  decision 
turned  on  the  construction  of  the  pleadings. 
But  it  is  now  agreed  that  they  are  so  amended 
as  to  raise  the  question  whether  the  continu- 
ance of  possession  and  the  relation  of  landlord 
and  tenant,  in  virtue  of  the  second  demise  from 
the  defendant  to  Griswold,  operated  as  an  en- 
largement or  extension  of  the  first,  so  that  the 
defendant  might  distrain  for  the  rent  of  that 
year.  The  question  stands  clear  of  the  2  R. 
S.,  412,  sec.  1,  2d  ed.  This  gives  a  right  of 
distress  within  six  months  after  the  determina- 
tion of  the  demise  on  which  the  rent  distrained 
for  accrued,  and  supposes  it  not  to  be  contin- 
ued in  any  way.  The  demise  under  which  the 
rent  in  question  accrued  expired  by  its  origi- 
nal limitation  March  31,  1840.  A  lease  for  a 
year  at  a  rent  $30  less  than  the  first  was  then 
made,  beginning  on  the  next  day;  and  the  dis- 
tress was  August  11,  1841.  Thus  more  than  a 
year  had  elapsed  after  the  first  lease  had  in 
terms  expired,  though  the  possession  of  the 
same  tenant  had  in  fact  continued  up  to  the 
day  of  distress.  After  the  second  lease  ex- 
pired, it  was  enlarged  for  still  another  year  by 
indorsement.  Thus  the  possession  of  the  same 
premises,  by  the  same  tenant,  under  his  rela- 
tion as  such  to  the  same  landlord,  was  contin- 
ued in  fact  from  April  1,  1839,  to  August  11, 
1841,  and  it  is  upon  this,  as  one  term,  that  the 
defendant  distrained.  In  this  view,  therefore 
— not  on  the  six  months'  statute — the  defend- 
ant is  put  to  maintain  his  right. 

If  the  demise  of  1839  and  that  of  1840  are  to 
be  regarded  as  entirely  distinct  and  independ- 
ent of  each  other,  the  right  of  distress  for  the 
rent  due  under  the  first  was  gone,  at  least  after 
six  months  from  the  first  of  April,  1840,  if  not 
on  that  very  day.  Nothing  is  more  clearly  set- 
tled by  the  common  law  than  the  tenant's  ex- 
emption from  distress  after  his  term  has  ex- 
pired. This  was  so  well  understood  when 
Coke  wrote  his  Commentaries,  that,  to  save  a 
remedy  by  distress  for  the  last  year's  rent  of 
the  *term.  the  landlord  reserved  it  at  [*23 
some  day  before  the  term  had  ended.  Co.  Litt. , 
47  b  ;  and  see.  Pennant's  case,  3  Rep.,  64.  In 
one  case  the  rule  was  applied  where  the  tenant 
held  over  under  a  lease  from  year  to  year. 
StanjUl  v.  Hickes,  1  Ld.  Raym.,  280  :  S.  C.  2 
Salk.,  413.  The  tenant,  having  occupied  two 
years  and  more,  was  distrainee  for  the  rent  of 
the  first  year;  and  the  landlord  was  punished 
as  a  trespasser,  the  holding  over  after  the  sec- 
ond year  being  deemed  a  distinct  lease  at  will. 
This  was  in  the  9th  year  of  Wm.  III.  A  few 
years  after,  however  (7th  Anne),  the  case  was 
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overruled,  all  the  time  of  occupation  under  a 
lease  from  year  to  year  being  considered  as  an 
extension  of  the  original  agreement,  and  the 
whole  making  but  one  term.  Legg  v.  Strud- 
wick,  2  Salk,  414  ;  see,  also,  Belasise  v.  Bur- 
bridge,  in  7  Wm.  III.;  1  Lutw.,  218,  214.  Short 
ly  after  these  cases  came  the  Statute  8th  Anne, 
ch.  14,  sees.  6,  7,  the  recital  in  which  is  as  fol- 
lows: "Whereas  tenants  pur  auter  vie  and  les- 
sees for  years,  or  at  will,  frequently  hold  over 
the  tenements  to  them  demised,  after  the  de- 
termination of  such  leases;  and  whereas  after 
the  determination  of  such  or  any  other  leases, 
no  distress  can  by  law  be  made  for  any  ar- 
rears of  rent  that  grew  due  on  such  respective 
leases  before  the  detemination  thereof."  12 
Pick.  Stat.  at  L.,  69.  The  statute  then  goes 
on  to  enact  that  the  person  having  previ- 
ous rent  in  arrear  may  distrain  within  six 
months  if  the  possession  of  the  tenant  continue, 
etc. 

This  statute  speaks  in  general  terms  of  the 
right  to  distrain  for  rent  due  on  the  previous 
lease  being  gone  on  the  determination  of  that 
lease;  and  this  although  the  tenant  hold  over. 
It  was  necessary  where  the  landlord  was  de- 
sirous to  distrain  without  that  act  being  con- 
strued into  a  continuation  of  the  lease  for  an 
additional  year.  In  such  case  he  might  bring 
ejectment  against  the  tenant  or  disavow  an  in- 
tent to  continue  the  relation  of  landlord  and 
tenant.  If  the  latter  would,  notwithstanding, 
continue  to  hold,  he  might  be  distrained  within 
six  months.  The  right  to  distrain  is  thus  made 
to  depend  on  the  continuance  of  the  possession 
without  right,  or  permissively  for  a  special 
purpose.  Nuttall  v.  Staunton,  4  Barn.  &  C., 
51;  6  Dowl.  &  R.,  155.  It  is  now  entirely  set- 
24*]  tied,  according  to  the  *case  of  Legg  v. 
Strudwick,  that  where  the  holding  over  is  un- 
der an  original  agreement  from  year  to  year, 
the  statute  has  no  application.  And  where  the 
tenant  holds  over  with  the  consent  of  the  land- 
lord, express  or  implied,  the  law  seizes  on  that 
circumstance,  and  construes  the  holding  to  be 
in  pursuance  of  such  an  original  agreement. 
The  older  books  seem  to  be  that  the  mere  fact 
of  distraining  for  rent  without  explanation, 
operates  as  a  waiver  of  the  tort  and  converts 
the  tenancy  into  one  from  year  to  year,  or  at 
least  operates  as  an  extension  of  the  last  year 
of  the  term.  Keilwey  reports  a  case  to  this  ef- 
fect so  early  as  the  22  Hen.  VII.  I  say  a  case; 
perhaps  it  may  more  properly  be  called  a 
strong  dictum.  I  cite  from  Keilw.,  96,  of  which 
the  following  is  a  translation:  "Note.  It  was 
clearly  agreed  by  all  the  justices  of  the  Com- 
mon Pleas  that  where  I  make  a  lease  for  the 
term  of  a  year  reserving  certain  rent,  and  after- 
wards the  year  is  ended,  and  the  termor  holds 
over,  I  may  distrain  him  for  my  rent  not- 
withstanding that  the  term  be  passed.  And, 
also,  if  I  will,  I  may  distrain  the  beasts  fordo- 
ing damage."  True,  he  refers  to  what  Hank- 
ford  and  Hill  said  in  14  Hen.  IV.,  fol.  81,  as 
contrary;  but  they  do  no  more  than  lay  down 
the  general  rule  thatyou  cannot  distrain  after 
the  term  is  passed.  They  say  nothing  of  hold- 
ing over.  Rolle,  in  his  Abridgment,  1  Abr., 
672,  pi.  10,  misquotes  when  he  makes  them 
talk  of  holding  over  ;  and  what  he  imputes 
to  the  court  in  Harrison  v.  Metcalf  does  not 
appear  by  the  report  of  the  same  case  in 
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Cro.  Jac.,  442.  Beside,  he  admits  that  Keil- 
wey is  against  him.  Nor  has  Rolle  been  im- 
plicitly followed  by  modern  writers  who  have 
studied  the  question.  Bradby  says,  referring 
to  Keilwey:  "If  the  tenant  hold  over,  it  seems 
to  have  been  considered  that  the  lease  was  so 
far  continued  as  to  warrant  a  distress  for  the 
rent."  Bradb.  Distr.,  127,  N.  Y.  ed.  1808.  I 
understand  the  justices,  as  reported  by  Keil- 
wey, to  mean  that,  if  the  landlord  distrain  for 
the  rent,  this  is  an  adoption  of  the  distrainee 
as  his  tenant,  though  he  may  also  disavow 
the  tenancy  and  distrain  for  damage  feasant. 
This  accords  too  with  the  general  doctrine 
that  you  may  waive  a  tort  and  take  your  rem- 
edy as  upon  a  contract.  Why  should  the  ten- 
ant be  allowed  to  defeat  the  recovery  of  the 
rent  *he  owes  by  gainsaying  that  side  [*25 
of  the  question  most  favorable  to  himY 

It  is  very  difficult  to  perceive  any  reason  for 
the  application  of  the  general  rule,  where  the 
original  relation  continues  in  fact,  though 
upon  consecutive  demises  made  from  year  to 
year  ;  and  clearly,  since  the  Statute  of  Anne, 
if  not  before,  the  inclination  of  the  courts  has 
been  to  look  upon  such  a  state  of  things  as  one 
continuous  demise  springing  out  of  the  inten- 
tion of  the  parties  as  it  existed  at  the  first  start. 
All  the  years  of  actual  holding,  subsequent  to 
the  first,  are  brought  in  with  that,  and  the 
whole  are  computed  as  one  term.  Take  the 
case  of  a  parol  demise  for  twenty  years.  This 
is  a  nullity  by  the  Statute  of  Frauds  ;  but  the 
parties  renew  it  from  year  to  year,  by  the  mere 
act  of  holding  over  for  the  whole  time.  The 
law  then  counts  back  and  adjudges  the  series 
to  be  a  term  of  twenty  years  ab  initio.  Birch 
v.  Wright,  1  T.  R.,  378,  380.  In  this  case  Bul- 
ler,  «/.,  expressed  himself  thus:  "If  a  tenant 
from  year  to  year  hold  for  four  or  five  years, 
either  he  or  his  landlord,  at  the  expiration  of 
that  time,  may  declare  on  the  demise  as  hav- 
ing been  made  for  such  a  number  of  years." 
The  doctrine,  as  I  have  stated  it,  is  summed  up 
in  Brad.,  Distr.  103,  and  in  Rob.  Frauds,  242. 
All  the  English  cases  which  thus  consolidate 
the  several  years  of  actual  holding  into  one 
term,  have  proceeded  on  demises  which  are 
said  to  run  de  anno  in  annum  quam  diu  am- 
babus  pariibus  placuerit.  Most  of  them  are 
cited  in  Bac.  Abr.  Leases,  L,  3.  But  they  do 
not  require  an  original  demise  in  these  words. 
They  look  to  the  course  of  occupation  and  the 
conduct  of  the  parties  as  it  has  gone  on  for  a 
certain  number  of  years  ;  and  assuming  that 
there  was  no  such  express  demise  (in  some 
cases  there  could  have  been  none  for  the  full 
term,  the  whole  resting  in  parol),  they  mold 
the  whole  into  a  single  term  for  all  legal  pur- 
poses. It  may  be  pleaded  as  one  entire  term, 
in  debt  for  rent,  and  in  an  avowry.  or  justifica- 
tion of  a  distress.  The  landlord  may,  of 
course,  distrain  for  the  whole  time ;  not  be- 
cause there  was  an  actual  lease  in  the  first  in- 
stance, but  it  has  become  so  constructively  and 
ex  post  facto.  The  premises  have  been  held 
from  *year  to  year  by  tacit  renewals  ;  [*26 
and  all  the  years  are  now,  for  every  purpose, 
by  relation  adjudged  to  make  a  continuous 
term.  It  has  become  in  substance  and  effect 
one  term.  These  principles  have  been  adopted 
in  their  full  extent  by  this  court.  Sherwood  v. 
PhiUips,  13  Wend.,  479,  483,  and  cases  cited. 
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That  case  was  of  a  demise  originally  for  two 
years  only,  and  the  cognizance  alleged  an  en- 
try under  such  demise,  a  holding  for  nine 
years,  and  a  distress  for  the  whole.  The  cog- 
nizance was  held  valid  as  pleading  a  single 
term  of  nine  years.  Yet  there  was  effectually 
a  new  lease  at  the  end  of  every  year.  One 
term  of  nine  years  was  made  by  the  law  from 
eight  leases,  of  themselves  entirely  distinct, 
and  which  the  parties  might  have  kept  distinct 
by  an  express  declaration  that  they  should  not 
run  into  one  another.  When  the  present  case 
was  before  us  in  October  Term  last,  we  held 
that  the  principle  applies,  though  the  first 
lease  be  by  deed;  and  that,  where  the  tenancy 
is,  in  fact,  continued  by  occupancy  or  holding 
over,  it  was  no  answer  to  say  that  the  original 
demise  was  ended.  It  was  doubtless  gone  in 
its  terms;  but  enough  was  pleaded  to  show  how 
it  had  ceased.  Taking  the  whole  facts  togeth- 
er, it  had  resolved  itself  into  a  demise  for  two 
years  or  more.  It  had,  in  other  words,  deter- 
mined, by  becoming  part  of  and  being  lost  in 
a  longer  term. 

We  are  then  brought  to  inquire  where  is  the 
difference  in  principle  between  the  case  as  now 
spread  out,  and  the  cases  heretofore  decided  ? 
What  is  the  case  made  out  by  the  pleadings?  A 
sealed  lease  from  April  1,  1839,  to  April  1, 
1840;  another  sealed  lease  from  that  time  for 
another  year,  and  still  a  third  in  express  con- 
tinuation of  the  second  to  a  third  year.  Then, 
in  the  course  of  the  second  year,  a  distress  for 
the  rent  which  accrued  during  the  first  year. 
What  is  there  in  the  nature  of  the  case  to  pre- 
vent us  from  taking  a  stand  at  the  time  of  the 
distress,  and,  in  the  words  of  Roberts,  Frauds, 
computing  backwards  according  to  the  acts  of 
the  parties?  Had  the  renewal  for  the  second 
year  been  by  implication,  it  would,  according 
to  the  language  of  the  writers,  be  construed  to 
spring  out  of  and  continue  or  enlarge  the  first 
27*]  lease.  Shall  an  express  *renewal  fora 
year  have  a  less  important  effect,  whether  oral, 
in  writing  or  under  seal?  There  is  just  as  much 
room  for  implication  and  constructive  con- 
tinuation in  one  case  as  in  the  other.  If,  in  the 
case  at  bar,  it  be  said,  expressum  facit  cessare 
taciturn,  the  same  thing  might  have  been  said 
of  Birch  v.  Wright.  If  an  original  agreement 
to  continue  from  year  to  year  be  necessary,  it 
is  as  easy  to  imply  one  that  the  lease  should 
be  renewed  by  deed  at  the  pleasure  of  the  par- 
ties so  long  as  they  shall  please,  as  that  it 
should  be  renewed  by  parol.  Nor  does  a  dif- 
ference in  the  amount  of  rent  break  the  con- 
tinuity. The  same  lease  may  reserve  more  or 
less  rent  for  different  years.  No  one  will  deny 
that  a  lease  continued  from  year  to  year,  by  a 
new  annual  contract  between  the  same  parties 
concerning  the  same  premises,  is  the  same  in 
substance  as  if  the  whole  time  had  been  marked 
out  by  a  single  lease.  It  is,  in  fact,  a  lease 
from  year  to  year  so  long  as  both  parties  please. 
Their  minds  have  met  upon  such  acourse;  and 
we  all  know  that  in  a  great  majority  of  cases 
it  is  what  they  both  intend  from  the  begin- 
ning. Where  the  demise  is  under  seal,  notice 
to  quit  may  not  be  necessary,  nor  is  this  essen- 
tial to  a  tenancy  from  year  to  year.  The  party  to 
be  benefited  may  waive  it,  as  perhaps  he  does  by 
sealed  renewals  or  renewals  in  writing  defining 
the  term.  This  takes  nothing  from  the  grand 
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total  of  consecutive  years  :  years  which  have 
practically  run  into  one  another,  and  which  it 
is  just  in  respect  to  the  remedy  that  the  law 
should  regard  as  one  term.  Neither  the  right 
of  the  landlord  and  reversioner  on  one  side, 
nor  of  the  tenant  in  possession  on  the  other, 
can  at  this  stage  be  regarded  as  having  been 
intermitted  ;  or  if  broken,  the  momentary  in- 
terval has  been  amended  and  waived.  The 
privity  of  estate  has  all  along  continued,  and 
this  seems  to  be  the  only  essential  requisite, 
whether  it  be  so  continued  by  original  stipula- 
tion, by  subsequent  agreement  or  by  custom. 
\nBeavan  v.  Delahay,  1  H.  Bl.,  5,  there  was  a 
custom  for  the  tenant  to  continue  in  a  partial 
control  and  possession  beyond  his  term,  for 
the  purpose  of  harvesting  and  housing  his 
away-going  crop.  It  was  held  that,  although 
the  demise  was  discontinued  as  to  all  the  prem- 
ises except  what  was  necessary  for  this  pur- 
pose, yet  the  crop  thus  housed  might  be  dis- 
trained. *Ld.  Loughborough  likened  [*28 
the  case  to  a  holding  over  with  the  implied 
assent  of  the  landlord;  and  a  distress  was  al- 
lowed after  six  months.  The  case  was  not  put 
on  the  Statute  of  Anne.  Indeed,  the  court 
seemed  to  recognize  the  doctrine  I  have  ex- 
tracted from  Keilwey.  The  Chief  Justice  said: 
"It  has  been  often  determined  that  if  there  be 
a  lease,  and  after  the  determination  of  it  the 
tenant  holds  over,  he  must  hold  upon  the 
terms  and  liable  to  all  the  conditions  and  cov- 
enants in  the  lease.  The  rights,  therefore,  of 
the  landlord  must  in  such  case  continue.  Now 
it  is  not  material  whether  the  interest  and  con- 
nection between  the  landlord  and  tenant  be 
extended  by  such  holding  over,  or  by  the 
operation  of  a  custom  like  the  present."  By 
this  case  we  are  justified  in  saying  that  the 
mode  of  continuing  from  year  to  year  does  not 
change  the  effect;  nor  does  the  alteration  of  time 
for  the  continuance  by  the  custom  was  for  only 
a  part  of  the  year;  nor  does  the  difference  of  ter- 
ritory, which  there  came  down  to  a  part  of  the 
out-houses  instead  of  the  farm.  The  relation 
of  landlord  and  tenant,  continued  from  year 
to  year  or  less,  at  the  pleasure  of  the  parties, 
in  whatever  form,  although  under  modifica- 
tion as  to  the  extent  of  the  premises  or  the 
amount  of  rent,  etc. ,  presents  the  same  case  for 
the  purposes  of  the  remedy  as  if  the  whole 
were  expressly  incorporated  in  the  original 
contract.  The  privity,  says  Bradby,  must  con- 
tinue ;  and  the  landlord  cannot  distrain  after 
the  determination  of  the  lease;  but  this  writer 
allows,  as  we  have  seen,  that  a  holding  over, 
even  at  common  law,  continues  the  privity. 
Bradb.  Distr.,  127.  In  the  case  at  bar.  the 
privily  always  continued  from  the  first  demise 
down  to  the  time  of  the  distress.  I  will  not 
say  that  successive  leases  for  more  than  a  year 
can  be  regarded  as  making  one  entire  term. 
But  that  they  do  make  only  one  where  they 
continue  from  year  to  year  or  for  a  less  time, 
seems  to  be  abundantly  settled  by  the  cases. 
The  reason  for  the  distress  being  allowable  in 
Beatan  v.  Delahay,  as  rendered  by  Gilbert  on 
Distresses,  p.  59,  Lond.  ed.,  1794,  is  that  "the 
interest  and  connection  between  the  landlord 
and  tenant  continued." 

Books  were  cited  for  the  plaintiffs  on  the 
argument,  to  show  that,  where  the  tenant  ac- 
cepts a  new  lease  during  his  term,  to  commence 
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29*]  *presently,  this  is  an  implied  surrender 
of  the  subsisting  lease.  Their  application  to  a 
case  of  renewal  from  year  to  year  is  not  per- 
ceived. 

On  the  whole,  therefore,  I  do  not  entertain 
a  serious  doubt  that  a  substantial  right  to  dis- 
train is  presented  by  the  pleadings. 

The  demurrer  is  to  the  defendant's  replica- 
tions. But  the  plaintiffs  have  a  right,  as  they 
claim,  to  go  back  to  the  avowry,  and  if  that 
fail  to  show  that  the  right  of  distress  has  been 
exercised  according  to  law,  they  may  yet  suc- 
ceed, on  the  ground  that  the  party  who  com- 
mits the  first  fault  in  pleading  must  have  judg- 
ment against  him.  It  is  insisted  that  since  the 
2  R  S.,  412,  2d  ed.,  sees.  3,  8— the  1st  section 
requiring  that  every  distress  for  rent  shall  be 
made  by  a  sheriff,  deputy,  constable,  etc. ,  and 
the  last  that  neither  of  these  shall  distrain 
without  an  affidavit  of  certain  facts  being  an- 
nexed to  the  warrant  of  distress — It  is  necessa- 
ry to  show  in  the  avowry  that  the  distress  was 
made  by  the  proper  officer,  holding  the  proper 
.affidavit  at  the  time. 

With  regard  to  the  agent,  I  think  the  only 
effect  of  the  statute  is  to  narrow  the  circle  of 
selection.  At  common  law  the  landlord  dis- 
trained either  by  his  own  hand  or  that  of  his 
bailiff,  the  latter  being  but  another  name  for 
an  attorney  or  servant.  In  either  case  the  land- 
lord was  the  responsible  actor.  He  might  be, 
as  he  is  in  this  case,  treated  in  replevin  as  the 
sole  taker;  and  he  avowed,  as  he  does  here,  in 
his  own  name.  He  might  direct  his  warrant 
to  any  one  capable  of  acting  as  an  attorney  in 
fact,  or  confer  an  authority  by  parol.  Fran- 
ciscus  v.  Reigart,  4  Watts,  98,  113,  119;  Jones 
v.  Oundrine,  3  Watts  &  S.,  531,  533.  Ordina- 
rily, however,  the  warrant  was  in  writing,  and 
directed  to  some  person  accustomed  as  an  offi- 
cer to  the  collection  of  debts,  by  execution. 
The  statute  has,  therefore,  done  no  more  than 
render  compulsory  what  was,  before  its  pas- 
sage, nearly  universal  in  practice.  The  land- 
lord is  still  the  distrainor.  The  remedy  is 
still  by  the  act  of  the  party  interested,  not  by 
process  of  law;  and  he  is  accountable  for  any 
irregularity  or  oppression  of  the  agent,  al- 
though not  specially  directed  or  adopted  by 
him.  All  this  should  be  so  for  the  sake  of  the 
distrainee:  who  more  commonly  finds  hisland- 
3O*J  lord  better  *able  to  respond  than  the  of- 
ficer he  employs.  The  statute  has  not  even 
made  it  compulsory  on  the  officer,  at  least  not 
expressly,  to  undertake  the  duty;  and,  howev- 
er regular  the  papers  on  their  face,  no  one 
would  pretend  that  they  will  operate  as  a  pro- 
tection unless  his  principal  has  a  right  to  dis- 
train.(a)  In  making  cognizance,  he  must.there- 
fore,  go  back  to  the  right  of  his  principal,  and 
show  it  as  fully  as  the  latter  is  bound  to  do  in 
his  avowry.  No  doubt  the  distrainee  may, since 
the  statute,  plead  either  to  the  avowry  or  cog- 
nizance that  the  distress  was  not  made  by  the 
proper  agent;  but  if  he  omits  to  do  so,  he  con- 
cedes that  the  act  of  distraining  was  done  by 
the  proper  person;  and  thus  stakes  the  contro- 

(o)  This  must  be  because  the  officer  is  regarded  as 
a  volunteer  in  the  execution  of  the  process.  See, 
Germaine  v.  Wasrsrener,  1  Hill,  285.  Otherwise,  had 
the  duty  of  executing  it  been  rendered  compulsory 
upon  the  officer.  Roberts  v.  Tennell,  4  Litt..  286, 
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versy  on  the  merits,  where  it  is  always  desira- 
ble that  it  should  be  placed. 

As  to  the  necessity  of  pleading  the  affidavit, 
this  was  certainly  taken  for  granted  by  the 
pleader  in  (Jhriatman  v.  Floyd,  9  Wend.,  340; 
and  in  Burr  v.  Van  Buskirk,  3  Cow.,  263,  271, 
Mr.  J.  Woodworth  inclined  to  think  the  aver- 
ment of  an  affidavit  necessary,  under  a  statute 
similar  to  the  one  in  question.  It  was  not  pre- 
tended on  the  argument,  however,  that  the 
question  had  been  definitely  passed  upon  by  this 
court,  in  any  case;  and  I  am  aware  of  none  in 
which  it  has.  If  the  pleader  set  out  an  affida- 
vit, and  it  appear  to  be  defective,  as  in  the  case 
first  cited,  the  avowry  may,  according  to  a  well 
established  rule,  be  attacked  by  a  demurrer, 
whether  the  allegation  be  necessary  or  not.  By 
attempting  too  much,  and  doing  the  extra 
work  defectively,  the  party  discloses  the  vice 
which  must  otherwise  have  awaited  an  exhi- 
bition in  some  other  form  or  at  a  more  appro- 
priate stage  of  the  proceeding.  In  the  case  last 
cited  there  were  various  defects  in  the  merits 
of  the  avowry.  Two  previous  heads  had  been 
examined  under  which  the  right  to  distrain 
goods  off  the  premises,  a  right  created  by  stat- 
ute, was  considered.  In  such  case  the  pleader 
must,  undoubtedly,  *show  that  he  pro-[*31 
ceeded  in  exact  conformity  with  the  special 
law  out  of  which  the  right  was  derived.  If  he 
had  shown  this,  however,  he  put  himself  on 
the  same  footing  as  if  the  goods  had  been  upon 
the  premises;  and  to  say,  generally,  that  a  mere 
change  by  statute  in  the  form  of  an  authority 
to  distrain,  works  a  change  in  the  form  of 
pleading,  would,  I  apprehend,  be  to  depart 
from  a  rule  not  only  well  established,  but 
which  calls  for  enforcement  on  principles  of 
certainty  and  convenience.  I  have  already  no- 
ticed the  variety  of  form  allowed  to  the  dis- 
tress warrant  by  the  common  law;  and  shown 
that,  by  confining  its  direction  to  a  particular 
agent,  neither  the  legal  effect  nor  the  form  of 
pleading  is  changed.  The  same  arguments 
are,  in  some  measure,  applicable  to  the  objec- 
tion that  the  affidavit  is  not  set  out.  The  gen- 
eral right  of  distress  is  founded  upon  the  com- 
mon law;  and  the  first  avowry  of  this  defend- 
ant professes  to  stand  entirely  upon  that  law. 
As  to  the  second,  which  avows  a  distress  made 
off  the  premises,  the  defendant  was  placed  by 
statute  on  the  same  footing  as  if  the  goods  had 
remained.  The  general  right  in  respect  to  both 
was  the  same.  A  simple  authority  from  the 
landlord,  oral  or  written,  was  all  that  the  com- 
mon law  required.  In  pleading  by  way  of 
avowry,  it  was  not  mentioned.  The  tenant 
charged  the  taking  directly  on  the  landlord 
who  avowed  it.  In  making  cognizance,  too, 
the  defendant  set  it  forth  no  otherwise  than  by 
a  general  averment  that  he  took  the  goods  as 
the  bailiff  of  him  who  had  the  right.  Then 
came  the  statute  in  question, the  effect  of  which 
is,  undoubtedly,  to  render  a  written  author- 
ity necessary,  backed  by"an  affidavit.  In  short, 
that  right  or  authority  must  now  be  evinced 
by  writing  in  a  certain  form,  which  before  was 
valid  without.  The  legal  effect  is,  however, 
the  same  as  before.  The  thing  spoken  of  is 
the  same:  an  authority  to  distrain;  and  when 
you  characterize  it  by  the  same  words  in  plead- 
ing as  were  allowed  before  the  statute,  you 
speak  of  it  as  the  law  knows  and  deals  with  it. 
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By  a  proper  plea  to  the  avowry  or  cognizance 
(and  the  plaintiff  may  plead  several  pleas)  the 
defendant  can  always  be  put  to  show  in  evi- 
dence that  the  creation  of  the  authority  brings 
it  up  to  the  denomination  expressed  or  implied 
by  the  language  of  the  defense.  But  the  mere 
32*]  statute  addition  of  a  *formal  requisite, 
however  essential  to  the  validity  of  an  instru- 
ment before  known  to  the  law,  has  never  been 
holden  to  change  the  form  of  pleading.  The 
contrary  is  perfectly  well  settled;  and  has  long 
since  grown  into  a  general  rule.  It  is  thus 
stated  by  an  eminent  pleader:  "With  respect 
to  acts  valid  at  the  common  law,  but  regulated, 
as  to  the  mode  of  performance,  by  statute,  it 
is  sufficient  to  use  such  certainty  of  allegation, 
as  was  sufficient  before  the  statute."  Steph. 
PI.,  376;  Id.,  332,  1st  ed.  A  familiar  illustra- 
tion arose  on  the  Statute  of  Frauds.  Anon. ,  2 
Salk.,  519;  12  Mod.,  540,  S.  C.  nom.  Birch  v. 
Bellamy.  Holt,  Ch.  J.,  says  that  you  need  not 
state  a  collateral  promise  to  be  in  writing; 
whereas,  if  a  thing  is  originally  made  by  Act 
of  Parliament,  ana  required  to  be  in  writing, 
e.  g.,  &  devise  under  the  Act  of  Hen.  VIII.,  you 
must  plead  it  with  all  the  circumstances  re- 
quired by  the  Act.  The  rule  is  too  familiar  to 
demand  much  illustration.  It  is  acted  upon 
daily  and,  indeed,  in  this  very  action,  wherein 
the  defendant  constantly  avows  upon  a  lease 
for  any  number  of  years  without  any  question 
being  made  because  it  is  not  shown  to  be  in 
writing.  It  would,  indeed,  be  singular  if  a 
statute,  requiring  a  certain  form  for  the  very 
substratum  of  the  avowry,  may  be  thus  over- 
looked; and  yet  another,  demanding  a  formal- 
ity of  very  trifling  comparative  importance, 
should  be  held  to  bring  in  an  embarassing  in- 
cumbrance  to  the  special  pleader.  The  pur- 
pose was  quite  obvious — a  sort  of  preliminary 
proof  by  the  landlord's  oath  to  restrain  him 
from  unfounded  distresses.  As  was  said  by 
Holt,  Ch.  J.,  in  the  case  cited  from  Salkeld,  it 
is  matter  of  evidence,  not  of  pleading.  I  know 
it  has  been  holden  that  the  particular  form  re- 
quired by  such  statutes  may  be  drawn  into 
question  by  pleading.  You  may  plead  even 
the  Statute  of  Frauds;  but  it  is  unnecessary. 
You  may  in  all  cases  set  forth  the  common 
law  contract  or  instrument  with  the  additional 
circumstances  demanded  by  the  statute;  but 
the  safer  and  better  way  of  pleading  is  to  fol- 
low the  established  precedents.  See,  1  Saund., 
211,  n.  2;  Id.,  276,  n.  1,  and  276  a,  n.  2.  The 
rule  is  laid  down  in  Bac.  Abr.  Statute,  L,  3,  in 
nearly  the  words  which  I  have  taken  from 
Stephen.  I  do  not  stop  to  show  by  authority 
that  the  warrant  from  the  landlord  to  his  bail 
33*]  iff  was  *a  creature  of  the  common  law, 
whether  the  distress  it  was  intended  to  au- 
thorize was  to  be  made  on  the  premises  or  off. 
The  rieht  to  distrain  in  the  latter  case  is,  in 
deed,  given  by  statute;  but  the  form  of  dele- 
gating the  power  to  another  was  never  made 
the  subject  of  statute  regulation  till  the  Act  re- 
quiring an  affidavit.  The  statute,  in  the  lan- 
guage of  the  rule  as  laid  down  by  Bac.  Abr.  at 
the  place  already  cited,  makes  a  certain  cir- 
cumstance necessary  to  the  validity  of  an  act 
which  was  valid  at  the  common  law  without 
such  circumstance.  This,  the  book  adds,  does 
not  alter  the  manner  of  pleading  which  was 
used  before  the  making  of  the  statute. 
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^  It  follows,  that  both  the  avowries  in  ques- 
tion, are  in  proper  form. 

If  the  views  I  have  taken  of  the  pleadings 
demurred  to  be  correct,  judgment  must  be 
rendered  for  the  defendant. 

Judgment  accordingly. 

Reversed— 2  Denio,  363. 
Same  case— 3  Hill,  547. 
Commented  on— 5  Barb.,  294. 

Cited  in-6  Hill,  286,  497,  500 ;  5  Denio,  349 ;  5  How. 
Pr.,  88. 


THE  STATE  OF  INDIANA 

v. 

WORAM  ET  AL. 

States  as  Parties — Bills  of  Credit —  WJiat  are,  un- 
der Constitution  of  the  U.  8. — Corporations — 
Pleading  and  Practice. 

The  several  States  of  the  Union  mav  sue  in  their 
corporate  names  in  the  courts  of  this  State. 

The  non-joinder  of  a  private  corporation  as  de- 
fendant cannot  be  taken  advantage  of  by  demurrer, 
unless  it  affirmatively  appear  by  the  declaration 
that  the  corporation  is  still  in  existence. 

A  declaration  upon  an  undertaking:  to  answer  for 
the  debt  of  a  third  person  is  good,  though  it  do  not 
allege  that  either  the  promise  or  the  consideration  is 
in  writing. 

To  constitute  a  bill  of  credit  within  the  meaning 
of  article  1,  section  10  of  the  Constitution  of  the  U. 
S.,  the  paper  must  be  such  as  is  designed  to  circu- 
late as  money  or  answer  the  ordinary  purposes  of 
coin. 

Where  a  company  incorporated  "  for  the  purpose 
of  engaging  in  the  whale  fishery  and  in  the  manu- 
facture of  spermaceti  candles,"  purchased  state 
bonds,  promising  to  pay  for  them  at  a  future  day : 
held,  that  the  promise  was  prima  facie  valid  and 
binding. 

A  State  is  a  corporation  and  may,  therefore,  be  the 
payee  of  a  promissory  note. 

The  word  "  person  "  in  a  statute  may  include  a 
corporation.  Per  Bronson,  J. 

Citations— 2  Hill,  159;  1  Saund.,  291,  n.  4  ;  1  Chit. 
PI.,  29, 30 ;  2  R.  S.,  135.  sec.  2 ;  1  Hill,  476  ;  Laws,  1838, 
p.  76,  sees.  1, 10, 11 :  1  R.  S.,  599,  sees.  1-3 ;  768,  sees.  1- 
3 ;  5  Hill,  137  ;  15  Johns.,  &58 ;  1  Hill,  620;  4  Pet..  410, 
430 ;  3  Story,  Const.,  220 :  Federalist,  Nos.  44, 193 ;  26 
Wend.,  217 ;  11  Pet.,  257,  312. 

"HECLARATION  in  ansumpsit  containing  30 
Lf  counts — demurrers  to  the  first  28  counts. 
First  count.  For  that  whereas,  *the  [*34 
Staten  Island  Whaling  Company,  incorporated 
by  the  Legislature  of  the  State  of  N.  Y.,  March 
26,  1838,  did  November  1,  1838,  at,  etc.,  make 
their  certain  sealed  note  or  obligation, by  which 
the  company,  for  value  received,  promised  to 
pay  to  the  order  of  the  defendant  Woram 
$15,000  in  nine  months  after  date,  with  inter- 
est at  the  rate  of  6  per  cent,  to  commence  July 
1,  1838,  and  Woram,  with  the  knowledge  and 


NOTE.— The  term  "  person  "  in  a  statute— When  it 
inc/tules  o  corporation.  See  U.  S.  v.  Amedy,  24  U.  S. 
(11  Wheat.),  392.  Book  VI.,  Law.  ed..  503,  note. 

Bills  of  credit.  "To  constitute  a  bill  of  credit  with- 
in the  meaning  of  the  constitution,  it  must  bo  is- 
sued by  a  State,  involve  the  faith  of  the  State,  and 
be  designed  to  circulate  as  money  on  the  credit  of 
the  State  in  the  ordinary  uses  of  business."  Briscoe 
v.  Bank  of  Kentucky,  36  U.  S.  (11  Pet.),  357 :  Wood- 
ruff v.  Trapnall.  51  U.  S.  (10  How.),  190. 

The  facto  that  a  State  owns  the  entire  capital  stock 
of  a  bank,  elects  the  directors,  makes  it  bills  receiv- 
able for  the  public  dues,  and  pledges  its  faith  for 
their  redemption,  do  not  make  the  bills  of  such  a 
lmnk  "bills  of  credit"  in  the  constitutional  sense. 
Harrington  v.  State  Bank  of  Alabama,  54  U.  S.  (13 
How.),  12.  See,  further.  Craig  v.  Missouri,  29  U.  8. 
(4  Pet.).  410;  Byrne  v.  Missouri.  33  U.  8.  (8  Pet.),  40 ; 
Curran  v.  Arkansas,  56  U.  S.  (15  How.),  304 ;  Morean 
v.  Detchamendy.  41  Mo.,  431 ;  Bailey  v.  Mllner,  35 
Oa.,  330;  City  National  Bank  v.  Mahan,  21  La.  Ann., 
751 ;  Cooley,  Const.  Lira..  *15,  mite  1. 
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assent  of  the  Company,  indorsed,  transferred 
and  delivered  the  note  or  obligation  to  the 
plaintiffs;  the  defendants,  on  said  November 
1,  for  and  in  consideration  of  the  sum  of 
$15,000,  jointly  and  severally  in  writing  un- 
dertook and  promised  to  pay  the  plaintiffs  the 
money  mentioned  in  the  note  or  obligation  ac- 
cording to  the  tenor  and  effect  thereof.  By 
reason  whereof,  etc.  Second,  third  and  fourth 
counts  on  like  notes  or  obligations  payable  in 
ten,  eleven  and  twelvemonths. 

Fifth  count.  For  that  whereas,  November 
1,  1838,  at,  etc.,  the  plaintiffs  being  possessed 
of  a  large  amount  of  bonds  for  the  payment  of 
money  previously  created  and  made  by  them, 
to  wit:  of  the  amount  of  $15,000,  and  of  the 
value  of  $15,000,  which  bonds  bore  interest  at 
the  rate  of  6  per  cent,  from  July  1  then  preced- 
ing, they,  the  plaintiffs,  on  the  said  November  1, 
at,  etc..  agreed  with  the  Whaling  Company  and 
the  defendants  to  sell  and  deliver  the  bonds  to 
the  Company,  in  consideration  that  the  Com- 
pany and  ihe  defendants  would  jointly  and 
severally  promise  and  agree  to  pay  the  plaint- 
iffs for  the  same  in  nine  months,  whereupon 
the  plaintiffs  transferred  and  delivered  the 
bonds  to  the  Company:  and  in  consideration 
thereof  the  Company  and  the  defendants  then 
and  there  jointly  and  severally  promised  and 
agreed  to  pay  the  plaintiffs  $15,000  for  the 
bonds  in  nine  months  with  interest  at  6  per 
cent,  from  July  1  preceding.  Sixth,  seventh 
and  eighth  counts  on  like  promises  to  pay  in 
ten,  eleven  and  twelve  months. 

Ninth  count.  For  that  whereas,  in  consider- 
ation that  the  plaintiffs,  at  the  special  instance 
and  request  of  the  defendants,  would  sell, 
transfer  and  deliver  to  the  Company  on  a  credit 
of  nine  months  divers  bonds  of  the  plaintiffs 
[as  before],  the  defendants,  by  a  note  or  mem- 
35*]  orandum  *in  writing,  in  consideration  of 
the  premises,  which  consideration  was  ex- 
pressed in  the  writing,  undertook  and  prom- 
ised the  plaintiffs  that  they  would  be  account- 
able to  them  for  the  price  agreed  to  be  paid  by 
the  Company  for  the  bonds,  being  $15,000, 
and  interest,  etc.,  payable  in  nine  months, 
etc. ;  and  the  plaintiffs  thereupon  sold  and  de- 
livered the  bonds  to  the  Company,  etc.  Tenth, 
eleventh  and  twelfth  counts  on  like  notes  or 
memorandums, upon  credits  of  ten,  eleven  and 
twelve  months. 

Thirteenth,  fourteenth,  fifteenth  and  six- 
teenth counts  on  joint  and  several  promissory 
notes  for  $15.000  each,  made  by  the  defendants 
and  payable  to  the  plaintiffs  or  order  in  nine, 
ten,  eleven  and  twelve  months. 

Seventeenth,  eighteenth,  nineteenth  and 
twentieth  counts  on  like  notes  made  by  the  de- 
fendants, together  with  the  Whaling  Com- 
pany, by  which  the  defendants  and  the  Com- 
pany jointly  and  severally  promised  to  pay  the 
plaintiffs  or  order,  etc. 

Twenty-first,  twenty-second,  twenty-third 
and  twenty-fourth  counts  like  the  thirteenth, 
fourteenth,  fifteenth  and  sixteenth  counts,  ex- 
cept that  the  notes  were  stated  to  be  payable 
to  the  plaintiffs  or  bearer. 

Twenty-fifth,  twenty-sixth,  twenty-seventh 
and  twenty-eighth  counts  like  the  seventeenth, 
eighteenth,  nineteenth  and  twentieth  counts,  ' 
only  the  notes  were  stated  to  be  payable  to  the 
plaintiffs  or  bearer. 
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Demurrer  to  the  foregoing  counts,  and  join- 
der in  demurrer. 

Mr.  J.  W.  Gerard,  for  defendants. 
Mr.  L.  Hoyt.  for  plaintiffs. 

By  the  Court,  Bronson,  J.  It  seems  from 
this  declaration  that  the  State  of  Indiana  ex- 
changed its  credit,  to  the  amount  of  $60,000, 
for  the  credit  of  the  Staten  Island  Whaling 
Company,  backed  up  by  the  undertaking  of 
the  defendants.  The  Company,  having  made 
default,  the  defendants  are  unwilling  to  pay, 
and  the  question  is  upon  their  liability. 

There  are  seven  sets  of  counts,  each  set  con- 
taining four  counts,  so  that  the  pleader  has  set 
out  each  of  the  four  contracts  *on  which  f*3& 
the  plaintiffs  sue  in  seven  different  forms.  I 
shall  only  examine  this  long  declaration  so  far 
as  exceptions  were  taken  to  it  on  the  argument. 

The  first  objection  to  the  declaration,  and  it 
is  one  which  goes  to  all  the  counts,  is,  that  one 
of  the  States  of  this  Union  cannot  sue  in  our 
courts.  That  objection  is  answered  by  the  case 
of  Dela field  v.  Illinois,  2  Hill,  159. 

The  second,  fifth  and  seventh  sets  of  counta 
are  on  joint  and  several  undertakings  by  the 
defendants  and  the  Whaling  Company,  and 
the  objection  is,  that  all  the  contracting  par- 
ties must  be  sued  jointly,  or  each  separately. 
But  the  answer  is,  that  the  defendants  have 
not  pleaded  the  non-joinder  of  the  Company 
in  abatement.  1  Saund.,  291,  n.  4;  1  Chit. 
PI.,  29,  30.  It  does  not  appear  from  the  dec- 
laration that  the  Staten  Island  Whaling  Com- 
pany is  still  an  existing  corporation,  and  it 
would  not  be  a  very  violent  presumption  to 
suppose  that  it  has  before  this  time  ceased  to 
be.  After  the  officers  of  the  Company  had  got 
hold  of  the  state  bonds,  it  is  not  very  improba- 
ble that  the  project  of  catching  whales  and 
making  spermaceti  candles  was  abandoned; 
and  the  charter  may  have  been  surrendered, 
or  annulled  by  legal  proceedings.  But  without 
resorting  to  any  presumption  on  the  subject,  it 
is  enough  that  it  does  not  affirmatively  appear 
that  there  is  another  contracting  party  in  exist- 
ence who  ought  to  have  been  joined  with  these 
seven  defendants.  (See,  Surges  v.  Abbott,  1 
Hill,  476.) 

The  first  set  of  counts  is  upon  collateral 
undertakings  by  the  defendants  to  pay  the 
debts  of  the  Company,  and  it  is  not  alleged,  as 
it  is  in  the  third  set  of  counts,  that  the  con- 
sideration for  the  promises  was  in  writing.  It 
has  been  long  settled  that  the  declaration  need- 
not  allege  that  the  agreement — and  the  consid- 
eration is  part  of  it — was  in  writing;  it  is  mat- 
ter of  evidence.  The  counsel  supposes  that 
the  Revised  Statutes,  2  R.  S.,  185,  sec.  2,  have 
altered  this  rule  of  pleading;  but  we  think  not. 
The  present  Statute  of  Frauds  has  only  declared 
what  was  held  to  be  the  rule  under  the  former 
statute,  viz.:  that  the  consideration  as  well  as 
*the  promise  must  be  in  writing.  The  [*37 
law  is  precisely  the  same  now  as  it  was  before, 
and  there  is  no  reason  for  changing  the  rule 
of  pleading. 

The  second  and  third  sets  of  counts  state  the 
consideration  for  the  undertakings  to  be  the 
sale  and  delivery  by  the  plaintiffs  of  their  bonds 
for  the  payment  of  money  with  interest.  It  is 
said  that  these  bonds  were  bills  of  credit,  which 
the  State  is  forbidden  to  emit  by  the  Federal 
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Constitution  ;  and  we  are  referred  to  Craig  v. 
Missouri,  4  Pet.,  410,  430;  Federalist,  Nos.  44, 
193  ;  3  Story,  Const.,  220  ;  Delafidd  v.  State  of 
Illinois,  26  Wend.  ,217  and  Briscoe  v.  Bk.  ofKy. , 
11  Pet.,  257,  312.  These  books  prove  that  all 
attempts  to  give  a  full,  accurate  and  satisfac- 
tory definition  of  bills  of  credit,  within  the  mean- 
ing of  the  Constitution,  have  thus  far  failed. 
But  nearly  all  are  agreed  that  the  paper  pro- 
hibited can  only  be  such  as  is  designed  to  cir- 
culate as  money,  or  answer  the  ordinary  pur- 
poses of  coin  ;  and  it  is  enough  for  the  present 
case  to  say,  that  the  bonds  issued  by  the  plaint- 
iffs do  not  appear  to  have  been  intended  for, 
or  that  they  were  adapted  to  that  use. 

Another  objection  to  the  second  and  third 
sets  of  counts  is,  that  the  Staten  Island  Whal- 
ing Company  has  no  power  by  its  charter  to 
purchase  or  deal  in  state  bonds.  It  was  incor- 
porated "for  the  purpose  of  engaging  in  the 
whale  fishery,  and  in  the  manufacture  of  oil 
and  spermaceti  candles  ;"  and  has  only  such 
general  powers  as  are  incident  to  all  corpora- 
tions. Stat.  1838,  p.  76,  sees.  1,  10,  11  ;  1  R. 
8.,  599,  sees.  1-3.  I  agree  with  the  counsel 
for  the  defendants  that  this  company  had  no 
authority  to  purchase  or  deal  in  these  bonds. 
But  since  the  decision  in  Moss  v.  Eossie  Lead 
Mining  Co.,  5  Hill,  137, 1  do  not  see  that  a  cor- 
poration can  ever  avoid  its  obligation  on  the 
ground  that  it  was  given  for  property  which 
the  corporation  was  not  authorized  to  purchase. 
And  if  the  Company  was  bound,  I  see  no  rea- 
son why  the  defendants  should  not  also  be 
bound  by  the  contract. 

The  last  four  sets  of  counts  are  upon  prom- 
issory notes  made  payable  to  the  plaintiffs.and 
it  is  said  that  a  State  is  not  a  "person"  within 
38*]  *the  Statute  of  Anne,  and  cannot,  there- 
fore, be  a  party  to  a  promissory  note.  Our  stat- 
ute is,  that  "All  notes  in  writing  made  and 
signed  by  any  person,  whereby  he  shall  promise 
to  pay  to  any  other  person,  or  his  order,"  etc., 
shall  be  negotiable,  etc. ;  and  that  "the  word 
'person'  in  the  last  two  preceding  sections  shall 
be  construed  to  extend  to  every  corporation 
capable  by  law  of  making  contracts."  1  R.  8., 
768,  sees.  1-3.  It  did  not  require  the  aid  of 
the  Legislature  to  prove  that  the  word  "per- 
son" in  a  statute  may  extend  to  a  corporation 
as  well  as  to  a  natural  person.  People  v.  Ins.  Co. , 
15  Johns.,  358  That  a  State  is  a  corporation 
cannot  be  doubted.  It  is  a  legal  being,  capable 
of  transacting  some  kinds  of  business  like  a 
natural  person,  and  such  a  being  is  a  corpora- 
tion. People  v.  Assessors  of  Watertown,  1  Hill, 
620.  I  see  no  reason  for  doubt  that  a  State  may 
be  the  payee  of  a  promissory  note. 

No  other  objections  have  been  taken  to  the 
declaration,  and  the  plaintiffs  are  entitled  to 
judgment  on  all  the  counts. 

Judgment  for  the  plaintiffs. 

State,  or  government — In  a  corporation—  Contract 
by.  Cited  tn-2  Denio,  447 ;  22  Kan.,  201. 

Corporation— When  contract,  in  exce**  of  chartered 
power*,  funding  upon.  Reviewed— 6fl  Barb.,  113. 

Explained-77NTY.,71:  17  Barb..  381. 

Cited  in— 08  N.  Y..  71.  72;  20  Am.  Rep- 508;  80  How. 
Pr..  471 :  53  How.  Pr..  510 :  1  Abb.  N.  8..  227 ;  3  Hob., 
685 :  43  Super..  484 ;  47  I  ml..  413 ;  17  Am.  Rep..  707. 

Pleailina-Stat.  of  Frautl*.  Cited  in  -15  Burb.,  388 ; 
14  How.  Pr..  493  :  50  111.,  414. 

"Person"—  Word  attuned  in  statute,  includes  corpo- 
ration. Cited  ln-56  Barb.,  29,  53;  39  How.  Pr.,  405; 
8  Abb.  Pr.,  886. 

Also  cited  ln-11  How.  Pr.,  6. 
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Practice — Omission  of  Justice  to  Enter  Judgment. 

Where  a  justice  of  the  peace,  after  a  jury  had  pro- 
nounced their  verdict,  rendered  judgment  immedi- 
ately and  noted  it  in  his  minutes  of  the  trial,  but 
omitted  to  enter  it  upon  his  docket  until  two  or 
three  days  after ;  held,  that  the  omission  was  not 
cause  for  reversal  on  certiorari. 

The  case  of  Watson  v.  Davis,  19  Wend.,  371  com- 
mented on  and  explained. 

Citations-10  Wend.,  519,  521-523 : 12  East,  67, 81,  82 : 
16  East,  13,  20;  1  East,  186,  188:  9  Carr.  &  P.,  75;  2 
Fairf..  377  ;  2  R.  S.  177,  sec.  124,  2ded. ;  185,  sec.,  181 ; 
195.  196.  sec.  243, 19  Wend..  371 :  5  Hill.  60. 

ON  error  from  the  Oneida  C.  P.  Tuttle  sued 
the  present  plaintiffs  in  error  before  a  jus- 
tice, and  the  cause  was  tried  by  a  jury,  who 
found  a  verdict  against  Tuttle.  The  verdict 
was  rendered  May  3,  1842  ;  and  a  certiorari  was 
brought  to  the  C.  P.  on  the  ground  that  the  jus- 
tice did  not  "forthwith  render  judgment,  and 
enter  the  same  in  his  *docket,"  2  R.  S.,  [*39 
247,  sec.  124,  but  omitted  to  make  the  entry 
until  two  or  three  days  afterwards.  The  re- 
turn of  the  justice  stated,  in  substance,  that  he 
rendered  judgment  May  3,  1842 ;  that  on  the 
same  day  he  entered  the  verdict  and  judgment 
in  his  minutes,  which  contained  all  the  pro- 
ceedings, and  were  kept  on  file  in  his  office  ; 
and  that  he  thought  they  were  not  transcribed 
in  his  docket  until  two  or  three  days  after, 
though  of  this  he  was  not  entirely  certain.  The 
C.  P.  reversed  the  judgment  of  the  justice  ; 
whereupon  a  writ  of  error  was  sued  out. 

Mr.  J.  Benedict,  for  plaintiffs  in  error. 

Mr.  J.  M.  Muscott,  for  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  only  ground 
on  which  the  C.  P.  reversed  the  judgment  was 
the  omission  of  the  justice  to  enter  it  in  his 
docket  until  after  the  lapse  of  two  or  three 
days  from  the  time  when  the  verdict  was  pro- 
nounced. There  may  be  some  question  wheth- 
er the  return  sufficiently  negatives  the  judg- 
ment being  entered  in  the  docket  forthwith  ; 
but  admitting  that  it  does,  is  the  omission  such 
an  error  as  calls  for  the  reversal  of  the  judg- 
ment and  other  proceedings  ?  Immediately  on 
the  verdict  being  rendered,  the  justice  entered 
it  with  the  judgment  in  his  minutes,  which  con- 
tained all  the  proceedings,  and  were  kept  on 
file.  He  thinks  they  were  not  transcribed  into 
his  docket  till  two  or  three  days  after. 

Independently  of  the  statute,  the  case  would 
not  be  attended  with  the  least  difficulty.  The 
law  itself  declares  what  the  judgment  shall  be 
on  a  verdict  being  found  by  a  jury,  or  by  a  jus- 
tice acting  in  the  place  of  a  jury.  And  though 
the  court  in  declaring  the  judgment  may  word 
it  wrongly,  the  law  will  regard  the  declaration 
as  it  should  be,  and  make  it  inure  accordingly 
for  all  purposes.  Elicell  v.  McQueen,  10  Wend., 
519,  521-523  and  cases  cited.  This  shows  the 
formal  entry  of  the  judgment  to  be  quite  an 
unimportant  matter  ;  and  *where  it  is  [*4O 
necessary  for  the  purposes  of  evidence,  it  may 
be  made  at  any  lime.  This  is  so  even  where  a 
full  record  of  conviction  ta  necessary.  Massey 
v.  Johnson,  12  East,  67,  81,  82.  In  the  case  cited 
the  magistrate  was  allowed  to  draw  up  a  rec- 
ord for  his  own  protection,  after  he  had  com- 
mitted the  party.  The  same  point  was  held  in 
Gray  v.  Cookson,  16  East,  13,  20,  the  record  be- 
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ing  drawn  up  after  the  commencement  of  an 
action,  and  some  six  months  after  the  judg- 
ment rendered.  So  in  respect  to  a  return  to  a 
certiorari  brought  on  the  ground  of  informal- 
ity, the  justice  may,  for  the  purpose  of  sustain- 
ing the  proceeding,  draw  out  an  amended  entry 
according  to  the  fact,  more  formal  and  perfect 
that  the  first.  King  v.  Barker,  1  East.  186,  188. 
Ld.  Kenyon,  Ch.  J.,  here  said  :  "If  the  mag- 
istrate has  done  no  more  than  return  the  con- 
viction in  a  more  formal  shape,  instead  of  send- 
ing it  up  in  the  informal  manner  in  which  it 
was  first  drawn,  and  supposing  that  the  facts 
as  they  really  happened  will  warrant  him  in 
the  return  he  has  now  made,  the  contrary  of 
which  is  not  imputed,  I  am  of  opinion  that  it 
was  not  only  legal  but  laudable  in  him  to  do 
as  he  has  done,  and  he  would  have  done  wrong 
if  he  had  acted  otherwise.  It  is  a  matter  of 
constant  experience  for  magistrates  to  take 
minutes  of  their  proceedings, without  attending 
to  the  precise  form  of  them  at  the  time  when 
they  pronounce  their  judgment,  to  serve  as 
memorandums  for  them  to  draw  up  a  more 
formal  statement  of  them  afterwards  to  be  re- 
turned to  the  Sessions;  and  it  is  by  no  means 
unusual  to  draw  up  the  conviction  in  point  of 
form  after  the  penalty  has  been  levied  under 
the  judgment.  Nor  is  there  any  legal  objection 
to  this  method,  provided  the  facts  will  warrant 
them  in  stating  what  they  do.  It  is  no  answer 
to  say  that  a  party  convicted  may  be  thereby 
induced  to  incur  an  unnecessary  expense  in 
suing  out  a  certiorari  to  get  rid  of  an  informal 
conviction  ;  for  a  mere  informality  in  the  man- 
ner of  drawing  up  the  conviction  ought  not  to 
be  the  inducement  for  removing  it  into  this 
court,  but  some  substantial  defect  in  the  jus- 
tice and  legality  of  the  proceeding."  Vide,  also, 
Selwoodv.  Mount,  9  Carr.  &  P.,  75.  In  Mat- 
thews v.  Houghton,  2  Fairf.,  377,  the  justice 
41*]  had  continued  the  cause  on  his  docket  *to 
August  1,  1828,  without  indicating  either  ver- 
dict or  judgment.  He  then  went  out  of  office 
and,  three  or  four  years  after,  wrote  up  the 
book  to  judgment.  Mellen,  Ch.  J.,  said:  "A 
magistrate  does  not  act  judicially  in  making  up 
and  completing  his  record.  In  doing  this  he 
performs  himself  what  this  court  does  through 
the  agency  of  their  clerk.  It  is  a  mere  minis- 
terial act.  The  justice  adjourned  to  August  1, 
1828,  on  which  day  he  made  his  decision." 
The  proceeding  was  held  to  be  regular. 

In  the  case  at  bar  the  original  minutes  were 
made  paripassu  with  the  progress  of  the  cause; 
and  the  whole  transcribed  into  the  docket, with- 
in two  or  three  days.  The  objection  is  hyper- 
critical in  the  extreme,  and  what  the  common 
law  would,  as  we  have  seen,  have  entirely  dis- 
regarded. 

The  defendant  in  error  is,  therefore,  driven 
to  a  reliance  on  the  2  R.  S.,  177,  sec.  124,  2d 
ed.,  which  directs  that  in  certain  cases,  one  of 
which  is  that  of  a  verdict,  the  justice  shall  forth- 
with render  judgment  and  enter  the  same  in 
his  docket.  Was  the  omission  to  copy  the 
notes  into  the  docket  such  a  judicial  error  as 
vitiated  the  whole  proceeding?  I  should  think 
most  clearly  it  was  not.  The  case  of  Watson 
v.  Davis,  19  Wend.,  871,  the  only  case  relied 
on,  turned  upon  a  principle  entirely  different. 
When  the  cause  is  heard  by  the  justice  himself, 
he  must  terminate  his  judicial  labor  in  the 
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matter  within  four  days.  Mr.  J.  Bronson  says 
the  amount  was  not  settled  in  the  mind  of  the 
justice  until  the  four  days  had  elapsed.  Of 
course  it  was  not  entered  in  the  docket  till  after 
that  time.  The  provision  as  to  the  docket  is 
incidentally  mentioned  in  reciting  the  statute; 
but  the  emphatic  ground  was  the  omission  to 
decide.  There  can  be  no  judgment  even  by 
legal  implication,  neither  in  substance  nor  in 
form,  till  a  judicial  conclusion  is  made  by  the 
justice.  This  is  a  condition,  the  execution  of 
which  being  limited  to  four  days  by  the  very 
statute  which  confers  the  power  to  render  judg- 
ment, it  is  at  least  error,  if  not  more,  to  pass 
the  time.  (See,  Young  v.  Rummell.  5  Hill,  60.) 
It  is  truly  said  that  the  statute  is,  in  terms, 
equally  imperative  *as  to  the  entry  of  the  [*42 
judgment  upon  the  docket;  and  in  the  case  be- 
fore us  it  directed  that  the  judgment  should  be 
entered  forthwith.  But  the  nature  of  the  pro- 
ceeding is,  as  we  have  seen,  entirely  different 
in  the  two  cases.  Here  it  was  merely  minis- 
terial and  formal.  All  judicial  action  had  been 
completed.  The  verdict  was  rendered,  and 
the  judgment  followed.  Both  the  law  and  the 
magistrate  concurred  in  the  proper  action  upon 
the  verdict,  within  the  proper  time,  and  the 
judgment  itself  was  entered.  The  statute  is 
equally  peremptory  in  respect  to  all  the  entries 
on  the  docket.  "Every  justice,  etc.,  shall  keep 
a  book,  in  which  he  shall  enter,"  etc.,  specify- 
ing fifteen  particulars,  some  before  and  some 
after  judgment.  2  R.  S.,195, 196,sec.  243,2d  ed. 
Six  of  them  are  after  judgment.beginning  with 
the  entry  of  the  judgment.  Suppose  any  or 
all  to  be  omitted  ;  or  even  no  book  to  be  kept. 
The  whole  is  ministerial;  and  the  statute  touch- 
ing the  docket  and  its  minutiae  merely  directory. 
Its  language  being  imperative  does  not  make 
it  anything  more.  Almost  every  directory  stat- 
ute is  imperative  in  its  words.  One  entry  is  of 
the  execution;  another  of  the  return,  etc.  The 
statute  peremptorily  commands  these  entries. 
Yet  it  would  be  a  strange  application  of  it, 
should  we  hold  the  judgment  reversible  for  the 
omission  of  either.  The  entry  of  the  judgment 
is  no  more  a  part  of  it  than  the  instances  put. 
It  is  mere  evidence  of  the  judgment,  as  it  was 
at  common  law  ;  valid,  though  made  at  any 
time,  and  open  to  correction  according  to  the 
truth.  To  say  that  a  clerical  defect  or  omission 
in  any  of  the  fifteen  docket  particulars,  should 
be  ground  of  reversal,  would  be  intolerable. 
How  far  does  it  accord  with  another  provision, 
Id.,  185,  sec.  181,  directing  the  court,  on  cer- 
tiorari, to  give  judgment  as  the  right  of  the 
matter  may  appear,  without  regarding  technic- 
al omissions,  imperfections  or  defects  in  the 
proceedings,  which  do  not  affect  the  merits  ? 
On  the  whole,  we  are  of  opinion  that  the 
judgment  of  the  C.  P.  must  be  reversed,  and 
that  of  the  justice  affirmed. 

Judgment  reversed. 

Distinguished— 3  Denio,  73;  4  Denio,  554;  19  Hun, 
226;  45  Am.  Dec.,  448. 

Commented  on— 41  Barb.,  99 ;  25  Wis..  542. 

Explained— 1  Keyes.  516 ;  7  Hun,  468. 

Approved— 19  Wis.,  48. 

Cited  in-25  N.  Y.,  406,  595;  39  N.  Y.,  198;  44  N.  Y., 
379, 380, 435 ;  49  N.  Y..  39 ;  75  N.  Y.,  420 ;  6  Trans.  App., 
325 ;  2  Hun,  28 ;  26  Barb.,  588 :  39  Barb.,  101 ;  51  Barb., 
544 :  57  Barb.,  28 :  4  T.  &  C.,  297 ;  18  How.  Pr.,  407 ;  22 
How.  Pr.,  451 :  57  How.  Pr.,  77 ;  5  Abb.  N.  8.,  335 ;  4 
Abb.  N.  C.,  190, 192;  6  Bos.,  34.  35:  4  Le«,  Obs.,  107 ; 
8  W.  Disr.,  118 ;  12  Minn.,  230 ;  21  Minn.,  32. 
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43*]        *BIGELOW  v.  HEATON. 

Common  Carriers —  Waiver  of  Lien — Fraud. 

If  a  common  carrier  be  induced  to  deliver  (roods 
to  the  consignee,  by  a  false  and  fraudulent  promise 
of  the  latter  that  he  will  pay  the  freight  as  soon  as 
they  are  received,  the  delivery  will  not  anwunt  to 
a  waiver  of  the  carrier's  lien,  but  he  may  disaffirm 
and  sue  the  consignee  in  replevin. 

Citations— 1  Hill,  302,  311 ;  1  Barn.  &  C.,  514 ;  Ryan 
&M.,  178, 181;  5  Hill.  294. 

T>  EPLEVIN,  tried  before  Kent,  C.  Judge,  at 
H  the  N.  Y.  Circuit  in  May,  1842.  The 
plaintiff  was  nonsuited  at  the  circuit,  and  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 
The  facts  of  the  case  sufficiently  appear  in  the 
opinion  of  the  court. 

Mr.  O.  H.  Platt,  for  plaintiff. 

Mr.  G.  W.  Niles,  for  defendant. 

By  the  Court,  Cowen,  J.  In  this  case  the 
plaintiff,  being  the  owner  of  a  canal-boat  of 
which  D.|Blakely  was  master,  received  on  board 
a  cargo  of  flour  to  be  delivered  to  the  defend- 
ant at  the  City  of  N.  Y.,  he  to  pay  the  freight. 
On  the  arrival  of  the  flour  at  N.  Y. ,  Blakely 
called  upon  the  defendant  for  money  on  ac- 
count of  the  freight  to  pay  his  men.  This  was 
declined  till  the  flour  w'as  delivered,  the  de- 
fendant promising  that,  on  delivery,  he  would 
pay  all  charges.  It  was  delivered  accordingly, 
when  he  refused  to  pay,  unless  the  master 
would  deduct  six  cents  per  barrel  as  a  compen- 
sation for  pretended  injury  which  the  flour  had 
sustained  in  the  manner  of  delivery,  but  of 
which  there  was  no  proof.  The  plaintiff  dis- 
affirmed the  act  of  delivery  and,  through  his 
agent,  the  master,  demanded  the  restitution  of 
the  flour.  This  being  refused,  he  brought  re- 
plevin, and  the  judge  nonsuited  him. 

If  the  transaction  was  a  trick  on  the  part 
of  the  defendant,  who  intended  to  obtain  the 
flour,  and  then  coerce  the  master  into  an  un- 
reasonable deduction  from  his  freight,  the  de- 
livery was  voidable,  and  the  plaintiff  entitled 
to  recover.  We  think  it  was  susceptible  of 
that  construction;  and  that  the  question  should 
44*]  *have  been  submitted  to  the  jury.  It  is 
well  settled  that  where  a  vendee  obtains  goods 
with  an  intent  not  to  pay  for  them,  this  is  a 
fraud  which  avoids  the  contract  at  the  election 
of  the  vendor,  who  may  treat  the  defendant  as 
a  wrong-doer,  and  recover  the  goods  specific- 
ally. (See,  Ash  v.  Putnam,  1  Hill,  302  ;  Gary 
v.  Hotailing,  Id..  811  ;  Bristol  v.  Wilsmore,  1 
Barn.  &  C.,  514  ;  KUby  v.  Wilson.lly.  &  M.  N. 
P.,  178,  181  ;  and  per  Cowen,  J.,  in  Ross  v. 
People,  5  Hill,  294.)  The  same  consequence  is 
predicable  upon  the  same  principle,  where 
goods  are  obtained  with  an  intention  to  defraud 
the  carrier  of  his  f reight.or  any  part  of  it.  The 
only  difference  lies  in  the  latter  object  being  so 
contemptibly  insignificant  as  to  raise  a  doubt 
whether  any  man  would  be  guilty  of  fraud  in 
its  accomplishment.  It  is  said  that  a  lien  is  al- 
ways forfeited  by  delivery.  That  is,  indeed, 
BO;  and  the  same  thing  may  be  naid  of  a  right 
to  the  goods  in  specie,  where  they  are  delivered 
by  the  vendor.  But  a  delivery  procured  by 
fraud  i-  not  within  the  rule,  ft  is  void  at  his 
election;  in  other  words.it  is  no  deli  very.  The 
difference  between  that  case  and  the  like  fraud- 
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ulent  act  of  obtaining  goods  from  a  carrier  or 
other  lien-holder,  consists  in  the  one  being  a 
fraud  against  the  general  and  the  other  against 
the  special  property,  which  is  a  difference,  in 
words  only;  not  of  principle.  It  is  said  the 
plaintiff  may  bring  assumpsit  for  the  freight. 
So  may  the  vendor  sue  for  the  price  of  his  goods; 
but  he  may  also  bring  replevin. 

New  trial  granted. 

Same  case — 4  Denio,  498. 

Cited  in— SDenio,  50;  3  Abb.  Pr.,  85;  1  Hilt,  296; 
42  Am.  Rep.,  57  (57  Iowa.  583). 


KOON  v.  MAZUZAN. 

Practice  in  Justice  Court — Improper  Refusal  to 
Dismiss— Judgment,  Voidable. 

Though  it  appear  on  a  trial  in  a  justice's  court 
from  the  plaintiff's  own  showing  that  the  title  to 
lands  is  in  question,  and  the  justice  improperly  re- 
fuse to  dismiss  the  cause,  his  judgment  will  not  be 
void  for  want  of  jurisdiction,  but  only  voidable  for 
error.  Per  Cowen,  J. 

The  justice  may  properly  proceed  and  render  judg- 
ment, notwithstanding  evidence  of  title  to  lands  be 
given  by  the  plaintiff,  if  the  defendant  do  not  ex- 
pressly dispute  such  title,  nor  move  to  have  the 
cause  dismissed. 

Citations-2  R.  S.,  188,  sec.  63,  2d  ed. ;  20  Wend.,  96, 
99, 100 ;  19  Wend.,  373. 

ON  *error  from  the  Mayor's  Court  of  [*45 
the  City  of  Troy.  Mazuzan  sued  Koon  be- 
fore the  Justice's  Court  of  the  City  of  Troy,  in 
an  action  on  the  case  for  damages  done  to  a 
dwelling-house  belonging  to  the  former.  On 
the  trial  it  appeared  from  the  testimony  ad- 
duced by  Mazuzan,  among  other  things,  that 
the  house  in  question  was  occupied  by  one  Shay, 
at  the  time  of  the  injury  complained  of,  who 
had  formerly  rented  it  of  Mr.  Dow  ;  that  the 
injury  was  committed  some  time  in  the  year 
1839;  and  that  the  house  was  originally  built 
for  Dow,  who  had  exercised  acts  of  ownership 
over  it.  Mazuzan  then  gave  in  evidence  a  deed 
conveying  to  him  the  house  and  lot,  executed 
by  Dow  in  1835.  It  did  not  appear  that  any  ob- 
jection was  made  to  this  evidence  on  the  part 
of  Koon,  nor  that  he  disputed  the  title  of  Ma- 
zuzan at  the  trial.  Judgment  was  rendered 
for  Mazuzan  in  the  justices'  court,  which  was 
afterwards  affirmed  by  the  Mayor's  Court  on 
certiorari.  Koon  sued  out  a  writ  of  error. 

Mr.  J.  P.  Albertson,  for  plaintiff  in  error. 

.'/'•.  M.  I.  Townsend,  for  defendant  in  er- 
ror. 

By  the  Court,  Cowen,  J.  The  plaintiff  be- 
ing a  reversioner,  and  the  direct  injury  being 
to  the  tenant.it  became  material  under  the  plea 
to  show  his  title.  This  was  important  not  only 
to  the  right  of  recovery  at  all.  but  to  the 
amount  of  damages.  Dow  appeared  to  have 
been  the  former  owner.  His  title  was  shown 
by  acts  of  ownership;  and  evidence  of  these 
was  followed  by  a  conveyance  from  him  to  the 
plaintiff.  To  this  evidence  no  objection  was 
made;  nor  was  the  plaintiff's  title  expressly 
disputed  at  the  trial.  No  motion  was  made  to 
dismiss  the  cause,  as  being  one  which  neces- 
sarily involved  the  question  of  title;  nor  does 
it  appear  that  the  justice's  attention  was  called 
to  the  point. 
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The  case  was  clearly  within  the  statute 
which  directs  a  dismissal  of  the  cause  by  the 
justice,  if  it  can  be  said  that  the  plaintiff's  title 
was  disputed,  within  the  meaning  of  2  R.  S., 
168,  sec.  63,  2d  ed.;  Willoughby  v.  Jenks,  20 
Wend.,  96,  99,  100;  Whiting  v.  Dudley ,  19 Id. , 
373.  But  it  is  plain  that  the  statute  does  not 
46*]  *mean  to  deprive  the  justice  of  jurisdic- 
tion absolutely.  It  leaves  him  to  judge  wheth- 
er the  title  be  in  question  or  not,  and  if  he  mis- 
take, the  judgment  is  voidable  for  error,  not 
void  for  want  of  jurisdiction.  It  follows,  I 
think,  that  if  the  party  will  entitle  himself  to 
a  dismissal,  he  must  call  the  justice's  attention 
specifically  to  the  objection,  by  at  least  disput- 
ing the  title  claimed.  If  he  omit  this,  it  is  a 
waiver  and  a  virtual  assent  that  the  evidence 
of  title  shall  be  received;  and  that  the  title  as 
made  out  shall  pass  without  being  drawn  into 
dispute.  We  are  told  that  the  title  was  dis- 
puted by  the  plea  of  the  general  issue.  That 
is  true,  if  it  be  spoken  of  the  time  when  issue 
was  joined;  but  the  statute  refers  the  question 
to  the  time  of  the  trial.  "  If  it  appear  on  the 
trial,  from  the  plaintiff's  own  showing,  that 
the  title  to  lands  is  in  question,  which  title 
shall  be  disputed  by  the  defendant;  "  that  is  to 
say,  on  the  same  trial.  The  statute  is  founded 
on  the  impropriety  of  a  title  to  land  being  tried 
and  determined  by  a  justice's  court.  If  it  be 
conceded,  or  be  assumed  by  both  parties,  thus 

Rassing  without  dispute  on  the  trial, the  plaint- 
I  does  not,  in  the  words  of  the  statute,  show 
it  to  be  in  question.  There  is,  in  fact,  no  ques- 
tion about  it;  and  the  evil  of  trying  title  does 
not  arise.  The  justice  has  jurisdiction  of  the 
subject-matter,  as  it  is  presented  by  the  plead 
ings;  and  it  is  in  the  election  of  the  defendant 
whether  he  shall  retain  it.  The  defendant  may 
move  a  dismissal;  and  probably,  under  the 
statute,  disputing  the  title  would  be  equivalent 
to  that.  But  if  he  omit  to  do  so,  he  comes  with- 
in the  rule  that  consent  takes  away  error.  In 
the  case  at  bar,  the  defendant  neither  objected 
to  the  evidence  of  title,  nor  disputed  its  effect, 
nor  moved  for  a  dismissal.  The  only  evidence 
he  gave  went  to  the  amount  of  damages. 
Clearly  where  the  plaintiff  declares  in  an  ac- 
tion of  which  the  justice  has  jurisdiction,  there 
is  no  error  in  his  receiving  evidence  of  any 
matter  within  or  without  his  jurisdiction,  ii 
the  defendant  stand  by  and  make  no  poinl 
against  it.  The  evidence  is  inadmissible;  but 
the  defendant  cannot  be  heard  against  it  on 
error,  if  he  do  not  make  any  objection  in  the 
court  below.  Suppose  the  parties  by  consent 
go  into  the  question  of  title  to  real  estate,  who 
shall  object?  They  may  consent  to  an  arbi 
47*J  tration  of  *their  rights  if  they  please 
and  if  the  action  in  which  they  thus  arbitrate, 
be  of  a  nature  in  which  the  justice  can  render 
judgment,  and  he  do  so,  who  can  gainsay  his 
jurisdiction  ?  The  most  is  that  both  consentec 
to  a  hearing  of  irrelevant  matter.  In  Whitinf, 
v.  Dudley  the  evil  was  that  the  justice  hearc 
evidence  of  the  plaintiff's  title,  but  overrulec 
the  answering  evidence  of  the  defendant. 

Judgment  affirmed. 

Distingui8hed-8  Barb.,  241 ;  41  Barb.,  207. 
Reviewed— 25  N.  T.,  184. 
Explained— 27  Barb.,  216. 
Cited  in-4  Denio,  373 ;  2  Keyes,  629 ;  1  Abb.  App 
Dec.,  180;  9  Hun,  521 ;  15  Barb.,  103 ;  23  Wis.,  415. 
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BAKER  v.  BRAMAN. 

Constitutional  Law — Waiver  of  Right  under — 
Highways — Statute — Damages. 

A  person  may  renounce  a  constitutional  provision 
made  for  his  own  benefit. 

If  a  private  road  be  laid  out  pursuant  to  1  H.  S., 
613,  sec.  77,  with  the  consent  of  the  owner  of  the 
iand,  the  proceeding  will  be  valid. 

The  consent  of  the  owner  need  not  be  in  writing, 
jut  may  be  by  parol. 

Where,  after  the  laying  out  of  a  private  road  pur- 
suant to  the  statute,  and  the  assessment  of  the  own- 
3r's  damages,  he  brought  an  action  to  recover  them ; 
held,  a  sufficient  manifestation  of  his  consent,  and 
that  the  applicant  for  the  road  was  liable. 

The  owner  may  recover  the  damages  assessed  in 
such  case  by  an  action  of  asuumptnt. 

Citations-4  Hill,  148;  2Inst,  183;  Bull.  N.  P.,  129. 
Lond.  ed.,  1788;  Cowp.,  474;  Doug.,  402;  14  Johns.. 
479 ;  1  N.  H.,  339 ;  7  Mass.,  202. 

TiEMURRER  to  declaration.  The  action  was 
\J  assumpsit  to  recover  the  damages  assessed 
by  a  jury  for  a  private  road  which  the  Com- 
missioners of  Highways  had  laid  out  through 
the  plaintiff's  lands,  pursuant  to  2  R.  S.,  517, 
sees.  77,  78..  The  declaration  showed  that  the 
road  was  laid  out  on  the  application  of  the  de- 
fendant, and  set  forth  the  proceedings  down 
to  and  including  the  assessment  of  damages. 
It  averred  also  that  the  plaintiff,  ever  since  the 
laying  out  of  the  road,  had  suffered  the  de- 
fendant to  use  it,  and  that  he  promised  to  pay 
the  damages  assessed,  but  neglected  and  re- 
fused, etc.  The  defendant  demurred,  assign- 
ing for  cause  that,  as  the  proceedings  in  laying 
out  the  road  were  unconstitutional  and  void, 
there  was  no  consideration  for  the  promise  al- 
leged in  the  declaration;  and  also  that  assump- 
sil  was  not  the  proper  form  of  action.  Joinder. 
*Mr.  S.  Beardsley,  for  defendant.  [*48 
Mr.  J.  A.  Collier,  for  plaintiff. 

By  the  Court,  Cowen,  J.  The  case  of  Tay- 
lor v.  Porter,  4  Hill.  148,  held  the  statute  au- 
thorizing one  man  to  take  the  property  of  an- 
other for  his  own  use,  though  under  an  ap- 
praisement of  its  value,  to  be  void.  The  action 
was  trespass  qvare  clausum  fregit  by  the  own- 
er; and  a  justification  was  pleaded  without 
averring  the  plaintiff's  consent.  The  decision 
proceeded  on  the  ground  that  the  land  was 
taken  ininvitum;  and  Mr.  J.Bronson  concedes, 
in  terms,  that  the  objection  has  no  application 
where  the  owner  consents.  It  was  thrown  out 
in  the  course  of  the  argument  of  the  present 
case,  that  such  consent  not  being  in  writing, 
the  title  would  still  be  void  under  the  Statute 
of  Frauds.  The  answer  is  that  the  owner's 
consent  takes  away  all  objection  to  the  statute 
in  relation  to  private  roads.  True,  the  road 
being  an  incorporeal  hereditament,  it  could  not 
be  granted  even  at  common  law  without  a 
deed.  But  it  was  competent  for  the  Legisla- 
ture to  create  an  exception  both  to  the  common 
law  rule  and  the  Statute  of  Frauds.  They  have 
done  so  by  the  statute  in  question.  In  the 
light  of  the  Constitution,  if  not  that  of  a  law 
which  lies  at  the  foundation  of  all  govern- 
ments, this  statute  must  be  read  with  the  pro- 

NOTE.— Constitutional  law—  Waiver  of  constitution- 
al objection. 

A  constitutional  objection,  designed  to  protect  the 
property  rights  of  the  citizen,  may  be  waived.  See 
Lee  v.  Tillotaon,  24  Wend.,  337,  note. 
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viso  that  the  owner  consent.  That  consent  re- 
moves all  obstacle  and  lets  the  statute  into  op- 
erate the  same  as  if  it  had  in  terms  contained 
the  condition.  Clearly,  we  may  say  of  a  stat- 
ute as  much  as  we  do  every  day  of  deeds  and 
other  private  acts,  valeat  quantum  valere  potest. 

By  bringing  an  action  for  the  damages  as- 
sessed, we  have  the  clearest  manifestation  of 
consent;  and  an  adoption  of  the  machinery 
provided  by  the  statute  for  effectuating  the 
grant.  The  provision  of  the  fundamental  law 
was  for  the  benefit  of  the  owner  only;  and  the 
maxim,  quilibelpotesl  renunciare  juri  pro  se  in- 
troducto,  applies  as  well  to  constitutional  law 
as  to  any  other.  Suppose  the  defendant  omits 
to  plead  auterfois  acquit  to  an  indictment  for  an 
infamous  crime,  or  pleads  guilty,  could  it  be 
said  that  the  former  acquittal  should  protect 
49*]  him  from  punishment,  *because  the  pro- 
vision against  his  being  put  twice  in  jeopardy 
has  happened  to  find  its  way  into  the  Constitu- 
tion? SeeSInst.,  183. 

It  is  clearly  settled  that  an  award  or  assess- 
ment of  a  sum  to  be  paid  by  one  to  another, 
pursuant  to  a  public  or  private  Act  of  Parlia- 
ment, forms  the  subject  of  an  action  of  as- 
sumpsit.  The  case  of  Bell  v.  Burrows,  reported 
in  Bull.  N.  P.,  129,  Lond.  ed.,  1788,  is  in 
point,  and  has  never  been  questioned,  at  least 
not  directly.  Debt  may,  for  aught  I  know, 
be  equally  proper  (see,  Lebanon  v.  Olcott,  1  N. 
H. ,  339,  and  Bigelow  v.  Turnpike  Corp. ,  7  Mass. , 
202);  but  that  action  is  often  concurrent  with 
•a&tumpsit.  See Rann  v. Green,  Cowp.,474;  also, 
Doug.,  402.  A  justice's  judgment  is,  perhaps, 
an  exception.  Pease  v.  Howard,  14  Johns.,  479. 
But  clearly  the  analogy  of  this  to  an  assess- 
ment should  not  operate  to  enlarge  it  into  a 
general  rule.  Such  an  effect  would  place  it  in 
conflict  with  doctrines  that  this  court  could 
never  have  thought  of  disturbing. 

Judgment  for  the  plaintiff. 

Constitutional  provision— Waiver  by  party  entitled 
to  ttencflt  of.  Reviewed— 3  N.  Y.,  518 :  53  Am.  Dec., 
329. 

Explained— 7  How.  Pr.,  42;  19  How.  Pr.,  444. 

Cited  In -ION.  Y.,  446;  38  N.  Y..  275;  41  N.  Y.,  140; 
45  N.  Y.,  104;  46  N.  Y.,  325;  58  N.  Y.,  303:  66  N.  Y.. 
192;  74  N.  Y..  386 ;  79  N.  Y..  425 ;  35  Am.  Rep.,  528 ;  53 
Barb.,  493 ;  3  T.  &  C.,  341 ;  6  T.  &  C.,  126 ;  35  How.Pr., 
161 ;  6  Abb.  N.  C.,  342,  n.;  1  W.  Di*..  187 ;  10  Wall., 
383 ;  46  Mich.,  436  ;  22  Ohio  St.,  293. 

Parol  waiver.  Reviewed— 3  N.  Y.,  518;  53  Am. 
Dec.,  329. 

Cited  in-38  N.  Y..  275 ;  53  N.  Y..  210 :  3  Hun,  673 ;  15 
Barb.,  480 ;  62  Barb.,  314 ;  89  111.,  274 ;  31  Am.  Rep.,  85. 

Private  road— Laying  out  of— Consent  of  owner. 
Reviewed— 3  N.  Y..  518 ;  53  Am.  Dec.,  329.  ' 

Cited  In— 58  N.  Y.,  303 ;  61  N.  Y.,  475;  8  Barb.,  157  ; 
«2  Barb..  314 ;  46  Mich.,  436 ;  34  N.  J.  L..  449  ;  22  Ohio 
St.,  293. 

Also  cited  In— 48  How.  Pr.,  56;  2Duer,  341 ;  8  Bos., 


THE  PEOPLE  ex  rel.  FAXTON, 
PARKER. 

Filling  Vacancy  in  Sheriff1*  Office. 

Where  a  sheriff  elected  by  the  people  is  removed, 
and  a  person  appointed  to  discharge  the  duties  of 
the  office  pursuant  to  1  R.  8.,  124,  sec.  49,  the  Gov- 
ernor may.  at  any  time  before  a  new  sheriff  Is  elect- 
ed, remove  the  person  so  appointed,  though  no 
chances  are  preferred  against  him,  and  appoint  an- 
other In  his  place. 

Citations— N.  Y. Const.,  art.  4.  sec.  8;  1  R.  S.,  122 
•M.  M:  128,  sec.  44:  124.  we.  49:  128,  sec.  8:  879-381, 
«ecs.  72-82;  Laws.  1830,  p.  61,  sec.  2. 
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TNFORMATIOlSr  in  the  nature  of  a  quo  war- 
J-  ranto.  The  information  was  filed  in  June, 
1843,  and  alleged  that  the  defendant  had,  for 
the  space  of  three  months  and  longer,  used  and 
executed  the  office  of  sheriff  of  the  County  of 
Oneida,  and  still  claims  to  use  the  said  office, 
without  any  lawful  warrant  or  authority  what- 
ever, etc.  That  Theodore  S.  Faxton,  the  re- 
lator  was  rightfully  entitled  to  the  said  office 
during  all  the  time  aforesaid,  and  still  is  en- 
titled to  the  same.  That  one  David  Moulton 
*held  and  exercised  the  said  office  De-  [*5O 
cember  19,  1842,  and  for  a  long  time  before, 
to  wit:  from  January  1,  1841.  having  been 
duly  elected  thereto  by  the  people  of  said  coun- 
ty for  the  term  of  three  years  from  January  1, 
aforesaid.  That  afterwards,  to  wit  :  Decem- 
ber 20,  1842,  and  during  the  term  for  which 
the  said  Moulton  was  elected,  he  was  in  due 
form  of  law  removed  from  the  said  office  by 
William  H.  Seward,  then  Governor  of  the 
State;  and  a  vacancy  having  thus  occurred, 
the  Governor  on  the  next  day  appointed  the 
relator  to  execute  the  duties  of  said  office  un- 
til the  vacancy  should  be  supplied  by  a  new 
election.  That  the  relator  thereupon  took  the 
oath  of  office,  etc.,  caused  the  requisite  bond 
to  be  executed  and  filed,  and  procured  and 
served  on  said  Moulton  the  proper  certificate 
that  he,  the  relator,  had  duly  qualified  and 
given  the  security  required  by  law;  whereby 
the  relator  became  authorized,  etc.,  to  execute 
the  duties  of  said  office  of  sheriff  until  the 
same  should  be  supplied  by  a  new  election; 
and  that  said  office  has  not  yet  been  supplied 
by  a  new  election,  etc. 

The  defendant  pleaded  that,  while  the  relat- 
or was  so  executing  the  duties  of  the  office  of 
sheriff  under  and  by  virtue  of  his  appointment, 
as  alleged  in  the  information,  to  wit :  January 
11,  1843,  William  C.  Bouck,  then  being  Gov- 
ernor, did,  under  the  authority  vested  in  him 
by  the  Constitution  and  laws  of  the  State,  re- 
move the  relator  from  the  said  office  to  which 
he  had  been  appointed;  and  the  same  having 
thus  become  vacant,  the  said  William  C. 
Bouck  afterwards,  and  on  the  day  last  men- 
tioned, in  due  form  of  law  appointed  the  de- 
fendant to  said  office,  and  commissioned  him 
to  discharge  the  duties  of  the  same  until  the 
vacancy  should  be  supplied  by  a  new  elec- 
tion. That  thereupon  the  defendant,  after 
having  taken  the  oath  of  office  and  filed  the 
bond  required  by  law,  procured  and  served 
on  the  relator  a  certificate  that  he,  the  defend- 
ant, had  duly  qualified  and  given  the  requisite 
security:  whereby  the  defendant  became  au- 
thorized, etc.,  to  execute  the  duties  of  said  of- 
fice of  sheriff  until  the  same  should  be  sup- 
plied by  an  election;  and  that  said  office  has 
not  yet  been  supplied  by  an  election,  etc. 

•Replication,  that  no  charges  were  [*51 
made  or  presented  to  the  said  William  C. 
Bouck,  Governor,  etc.,  against  the  relator, 
nor  did  the  said  William  C.  Bouck  serve  or 
cause  to  be  served  upon  the  relator  a  copy  of 
any  charges,  etc. ;  and  that  the  relator  had  not 
been  guilty  of  any  misfeasance,  malfeasance 
or  non  feasance  in  office,  etc.. 

The  defendant  demurred  to  the  replication, 
assigning  the  following  causes,  viz.:  1.  That 
it  seeks  to  put  in  issue  whether  any  charges 
were  presented  to  the  Governor  against  the  re- 
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lator,  or  served  upon  him;  whereas,  this  is  al- 
together immaterial,  as  the  Governor  had  the 
power  to  remove  without  charges;  2.  Because 
the  replication  seeks  to.  put  in  issue  whether 
the  relator  was  guilty  of  any  misfeasance, mal- 
feasance or  non-feasance,  etc.,  this  being  also 
immaterial.  Joinder  in  demurrer. 

Messrs.  C.  Comstock  and  S.  Beardsley, 

for  defendant. 

Messr*.  C.  P.  Kirkland  and  D.  Cady. 
contra. 

$y  the  Court,  Nelson,  Ch.  J.  The  8th  sec- 
tion of  the  4th  article  of  the  Constitution  or- 
dains, that  sheriffs  shall  be  chosen  by  the 
electors  of  the  respective  counties  once  in  every 
three  years,  and  as  often  as  vacancies  shall 
happen;  that  they  shall  hold  no  other  office, 
and  be  ineligible  for  the  next  three  years  after 
the  termination  of  their  offices;  and  that  the 
Governor  may  remove  such  sheriff  at  any  time 
within  the  three  years  for  which  he  shall  be 
elected,  giving  to  him  a  copy  of  the  charges 
against  him,  and  an  opportunity  of  being 
heard.  Const,  of  N.  Y.,  art.  4,  sec.  8. 

It  is  quite  clear  from  the  above  provision 
that  the  office  of  sheriff,  as  known  to  the  Con- 
stitution, is  one  to  which  the  incumbent  must 
be  elected  by  the  people,  and  which  cannot  be 
filled  by  an  appointment  through  the  Execu- 
tive or  any  other  appointing  power.  But  on 
the  happening  of  a  vacancy  in  the  office  by 
death  or  otherwise,  during  the  constitutional 
term,  the  necessity  of  the  case  requires  that  it 
should  be  temporarily,  filled  by  other  means 
52*]  than  an  election;  and  those  means,  *as 
well  as  the  time  the  temporary  incumbent 
shall  hold,  must  be  left  to  the  Legislature. 
That  body  have  accordingly  provided  that, 
when  a  vacancy  shall  occur,  the  under  sheriff 
shall  execute  the  duties  of  the  office  until  a 
sheriff  shall  be  elected  or  appointed.  In  case 
there  be  no  under  sheriff,  the  coroner  may  dis- 
charge the  duties;  and  upon  his  neglect  or  re- 
fusal, some  other  suitable  person  may  be  desig- 
nated for  that  purpose.  1  R.  S.,  879-381,  sees. 
72-82. 

These  several  statutory  provisions  secure  a 
supply  of  any  vacancy  that  may  occur,  imme- 
diately on  the  happening  of  the  event,  and 
guard  effectually  against  every  contingency  by 
which  a  county  may  be  left  temporarily  des- 
titute of  an  officer  to  discharge  the  duties  of 
sheriff.  They  were,  however,  designed  to  meet 
the  immediate  exigency  only;  not  to  supply 
the  vacancy  until  a  sheriff  should  be  elected. 
That  is  provided  for  in  another  part  of  the  Re- 
vised Statutes. 

By  1  R.  S.,  124,  sec.  49,  it  is  enacted  that  in 
every  case  where  a  vacancy  shall  occur  in  the 
office  of  sheriff,  except  where  such  vacancy 
shall  arise  from  the  death  of  the  incumbent, 
the  Governor  shall  appoint  some  fit  person  who 
is  eligible  to  the  office,  to  execute  the  duties 
thereof,  until  it  shall  be  supplied  by  an  elec- 
tion: and  the  person  so  appointed,  after  tak- 
ing the  oath  of  office  and  giving  the  requisite 
bond,  is  clothed  with  all  the  authority  and 
subject  to  all  the  duties  and  obligations  of  the 
officer  so  removed.  The  Governor's  power  of 
appointment  was  subsequently  extended  to  the 
case  of  a  vacancy  occuring  by  death.  Sess.  L. 
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1830,  p.  64,  sec.  2.  By  1  R.  S.,  128,  sec.  8,  it 
is  provided  that  all  vacancies  in  the  office  of 
sheriff  shall  be  supplied  at  the  general  election 
next  succeeding  the  happening  thereof;  but 
when  the  term  of  service  will  expire  at  the  end 
of  the  year  during  which  the  vacancy  shall  oc- 
cur, no  person  shall  be  chosen  to  supply  it  but 
the  usual  election  shall  be  held  for  a  new  of- 
ficer to  hold  during  the  constitutional  term. 

The  power  of  the  Governor,  therefore,  to  sup- 
ply the  vacancy  by  appointment,  is  confined  to 
the  interval  occurring  between  the  time  the 
vacancy  happens  and  the  filling  of  the  office  at 
the  next  general  election,  which  in  no  case  can 
exceed  the  period  *of  one  year,  and  may[*5«J 
not  exceed  one  month.  But  between  the  hap- 
pening of  the  vacancy  and  the  supply  by  elec- 
tion, be  the  time  longer  or  shorter,  the  power 
is  complete  and  absolute.  Under  this  power 
the  relator  received  his  appointment  from  Gov. 
Seward  to  supply  the  vacancy  occasioned  by 
the  removal  of  Moulton. 

The  power  under  which  the  relator  was  re- 
moved is  given  expressly  by  1  R.  S.,  122,  sec. 
38,  as  follows:  "  All  officers  who  are  or  shall 
be  appointed  by  the  Governor  for  a  certain 
time,  or  to  supply  a  vacancy,  may  be  removed 
by  him."  The  relator,  having  been  appointed 
to  supply  the  vacancy  occasioned  by  the  re- 
moval of  Moulton  December  20,  1842,  was,  of 
course,  subject  to  removal  by  Gov.  Bouck 
within  the  very  terms  of  the  foregoing  pro- 
vision. 

It  has  been  argued,  however,  that  Gov. 
Bouck  could  not  remove  the  relator,  because 
of  the  want  of  constitutional  power  to  fill  the 
vacancy  by  appointment.  We  admit  the  va- 
cancy cannot  be  constitutionally  filled  short  of 
an  election.  But  from  the  necessity  of  the 
case  the  Legislature  may  provide  for  devolving 
the  duties  of  the  office  temporarily  upon  some 
one  to  be  selected  by  the  Governor  or  other- 
wise ;  and  this  they  have  accordingly  done. 

It  was  insisted  also  that  the  power  of  the  ex- 
ecutive to  appoint  is  exhausted  by  the  exer- 
cise of  it  in  the  first  instance  after"  a  vacancy 
has  ocurred.  This  argument  is  drawn  from 
the  latter  clause  of  the  section  conferring  the 
power  of  appointment,  which  is  as  follows : 
"The  person  so  appointed,  etc.,  shall  possess 
all  the  rights  and  powers,  and  be  subject  to  all 
the  duties  and  obligations  of  the  officer  so  re- 
moved." 1  R.  S.,  124,  sec.  49.  The  counsel 
for  the  relator  suppose  that  the  above  clause 
of  the  49th  section  conflicts  with  the  provision 
in  1  R.  S.,  122,  sec.  38,  and  that  the  former, 
being  subsequent  in  the  order  of  enactment, 
must  control.  The  answer  is  that  no  necessary 
conflict  exists  between  the  two  provisions. 
The  clause  of  the  49th  section  relied  upon  was 
intended  merely  to  define,  in  a  brief  and  com- 
prehensive manner,  the  powers,  duties  and  ob- 
ligations of  the  appointee.  Besides,  the  argu- 
ment proves  too  much.  For  unless  the  power 
of  removal  exists  under  the  38th  *section  [*54 
it  does  not  exist  at  all  in  respect  to  an  incum- 
bent appointed  by  the  Governor ;  and  the  ten- 
ure of  the  appointee,  therefore,  whatever  ob- 
jections might  be  found  to  exist  against  him, 
would  be  more  absolute  than  even  that  of  the 
constitutional  sheriff.  The  statute  should  be 
very  explicit  and  positive  to  iustify  such  un- 
reasonable, not  to  say  absurd,  consequences. 
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A  removal  upon  charges  is  confined  to  the 
officer  who  has  been  elected  by  the  people. 
Const,,  art.  4,  sec.  8 ;  1  R.  S.,  123,  sec.  44. 

Judgment  for  the  defendant. 

Cited  in-2  Duer,  610 ;  4  Leg.  Obs.,  109. 


FISH  v.  FOLLEY  ET  AL.,  Admrs.,  etc. 

Practice — Former  Adjudication  as  a  Bar — Cove- 
nant to  Supply  Water  to  Mills. 

An  entire  demand  cannot  be  severed  so  to  enable 
the  party  to  maintain  two  suite  thereon. 

The  defendant  covenanted,  in  1822,  that  the  plaint- 
iff should  have  a  continued  supply  of  water  for  his 
mills  from  the  defendant's  dam,  which  covenant  the 
hitter  totally  failed  to  perform  after  1826 ;  and  in 
1835  the  plaintiff  brought  an  action  for  the  breach, 
and  recovered  the  damages  sustained  by  him  up  to 
that  time.  Held  a  bar  to  a  second  action  for  dam- 
ages arising  from  a  subsequent  failure  to  perform. 

Citations— 19  Wend.,  207 ;  1  Mann.  &  G.,  143 ;  Cow- 
en  &  H.  Notes  to  Phil.  Ev.,  842,  843,  966,  967. 

p  OVEN  ANT,  tried  before  Gridley,  C.  Judge, 
\J  at  the  Oswego  Circuit,  in  June,  1840.  The 
case  was  this :  February  12,  1822,  Norman 
Hubbard,  the  defendant's  intestate,  covenanted 
with  the  plaintiff  to  furnish  him  with  suffi- 
cient water  out  of  the  uiill-dam  of  said  Hub- 
bard  to  carry  the  fulling-mill  and  carding- 
machine  of  the  plaintiff,  except  during  the  dry 
season  in  summer  and  the  usual  time  of  freez- 
ing in  winter ;  and  at  those  times  to  let  the 
plaintiff  have  a  sufficient  share  of  the  water  to 
carry  one  wheel,  etc.  The  covenant  further 
provided  that  if  the  plaintiff  should  wish  to 
use  more  water  than  for  the  purposes  men- 
tioned, he  was  to  have  the  privilege  of  doing 
so  at  all  times  when  such  use  would  not  inter- 
fere with  the  mills  of  the  said  Hubbard.  The 
action  was  founded  on  an  alleged  breach  of  this 
covenant.  Pleas:  1.  Nonest factum;  and  2. 
A.  former  recovery  for  the  same  cause  of  action. 
55*]  At  the  trial  the* plaintiff  proved  the  exe- 
cution of  the  covenant,  and  a  failure  to  per- 
form on  the  part  of  said  Hubbard  from  the 
year  1826  to  the  commencement  of  the  present 
suit,  together  with  the  amount  of  damages  sus- 
tained each  year  in  consequence  of  such  non- 
performance.  The  defendants  then  gave  in 
evidence  the  record  of  a  former  recovery  in 
an  action  commenced  during  the  Term  of  Jan- 
uary, 1835.  for  a  breach  of  the  same  covenant, 
insisting  that  there  could  be  but  one  recovery 
thereon.  The  plaintiff  offered  to  prove  that 
the  recovery  "only  embraced  the  damages  of 
the  plaintiff  up  to  the  time  of  the  commence- 
ment of  the  former  suit ; "  and  he  insisted  that 
"  a  continuance  of  the  omission  to  supply  water 
to  the  plaintiff's  mills  since  1835"  constituted 
a  new  breach,  for  which  the  present  action  was 
maintainable.  The  circuit  judge  excluded  the 
evidence,  and  held  the  former  suit  a  bar,  to 
which  the  plaintiff  excepted.  Verdict  for  the 
defendants.  The  plaintiff  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

Mr.  J.  A.  Spencer,  for  the  plaintiff,  cited 
Hamblelon  v.  Veere,  2  Saund.,  171  o,  n.  1;  Slack 

NOTE.— Former  adjudication— When  a  bar.  See 
Gardner  v.  Buckbee,  3  Cow..  120,  note ;  Wilder  v. 
OMB,  16  Wend.,  683,  note;  Shall  v.  Lathrop.3  Hill, 
237,  note. 
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v.  Brown,  13  Wend.,  390;  Bendernaglev.  Cocks, 
19  Id.,  207;  Butler  v.  Wright,  2  Id.,  369;  Phil- 
lips v.  Berick,  16  Johns.,  136. 
Mr.  B.  D.  Noxon,  for  defendants. 

By  the  Court,  Nelson.  Ch.  J.  As  I  under- 
stand this  case,  there  has  been  a  total  failure 
to  perform  the  covenants  on  the  part  of  the 
intestate  and  those  representing  him  since  the 
year  1826,  and  a  recovery  had  for  the  damages 
arising  therefrom  to  the  plaintiff  down  to  the 
year  1835,  the  time  the  former  suit  was  brought. 
He  now  claims  to  recover  from  that  time  to 
the  commencement  of  this  action,  insisting 
that  the  covenant  is  a  continuing  one,  and  Ae 
liability  to  perform  on  the  part  of  the  cove- 
nantor and  his  representatives  perpetual.  I 
cannot  assent  to  this  construction.  It  is  true 
the  covenant  stipulated  for  a  continued  supply 
of  water  to  the  plaintiff's  mills ;  and  in  this 
respect  it  may  be  appropriately  styled  a  con- 
tinuing contract.  Yet,  like  any  other  entire 
contract,  a  total  breach  put  an  end  *to  [*56 
it,  and  gave  the  plaintiff  a  right  to  sue  for  an 
equivalent  in  damages.  He  obtained  that  equiv- 
alent, or  should  have  obtained  it,  in  the  for- 
mer suit.  To  allow  a  recovery  again  would 
be  splitting  up  an  entire  cause  of  action,  in 
violation  of  established  principles.  Bender- 
nagle  v.  Cocks,  19  Wend.,  207.  (See  Cowen  & 
H.  Notes  to  Phil.  Ev.,  842,  843,  966,  967;  also, 
Bristow  v.  Fairclough,  1  Mann.  &  G.,  148.) 

New  trial  denied. 

Distinguished— 13  Barb.,  110. 

Explained— 8  Barb.,  418. 

Corrected— 2  Barb.,  124, 125. 

Reviewed— 17  Ohio  St.,  477. 

Applied-55  N.  Y.,  597. 

Cited  in-8  N.  Y.,  469 ;  81  N.  Y.,  499 ;  27  Barb.,  648  ; 
31  Barb.,  384 ;  44  Barb.,  216 ;  62  How.  Pr.,  343 ;  8  Bos., 
393 ;  9  Mo.  App.,  379 ;  35  Cal.,  242 ;  24  Minn.,  12. 


WEED  &  WEED  v.  BENTLEY. 

Principal  and  Surety — Note  in  Fraud  of  Surety, 
Void —  Composition. 

Where,  on  a  composition  between  a  debtor  and 
creditor,  they  induced  a  third  person  to  become 
surety  for  the  payment  of  one  half  the  debt,  by  rep- 
resenting to  him  that  this  was  to  be  in  full  of  all 
demands,  and  the  debtor,  in  pursuance  of  a  pre- 
vious arrangement  of  which  the  surety  .VMS  unap- 
prised,  gave  his  own  note  for  an  additional  sum; 
held  that  the  note  having  been  given  in  fraud  of  the 
surety,  the  creditor  could  not  enforce  it. 

Citations— 3  T.  R.,  552 ;  11  East,  390 ;  2  T.  R..  763. 

A  SSUMPSIT,  tried  at  the  Clinton  Circuit  in 
A  June,  1839,  before  Willard,  C.  Judge. 
The  action  was  brought  to  recover  against  the 
defendant  as  indorser  of  a  note  for  $500,  dated 
May  21, 1832,  made  by  George  W.  Hicks ;  and 
also  as  maker  of  another  note  for  $539.48, 
dated  September  10,  1882.  The  defense  was 
as  follows: 

Previous  to  September,  1832,  the  defendant 
became  embarrassed  in  his  pecuniary  affairs, 
and  was  indebted  to  the  plaintiffs  in  a  large 
amount,  over  and  above  his  contingent  liability 
on- the  Hicks  note,  which  did  not  fall  due  till 
the  24th  of  that  month.  A  composition  was 
arranged  between  the  plaintiffs  and  the  defend- 
ant, by  which  the  defendant  was  to  be  dis- 
charged upon  giving  his  notes,  signed  by  one 
Fouquet,  as  surety,  for  ten  shillings  on  the 
pound,  and  the  note  of  $589.48  now  sued  upon; 
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the  latter  being  for  two  shillings  and  sixpence 
on  the  pound,  in  addition  to  the  ten  shillings. 
57*]  This  arrangement  was  carried  *into  ef 
feet  September  10,  1832.  Fouquet  aided  in 
negotiating  it,  but  that  part  of  it  relating  to 
the  note  for  $539.48  was  not  communicated  to 
him.  On  the  contrary,  the  plaintiffs  and  the  de- 
fendant gave  Fouquet  to  understand  through- 
out that  the  notes  for  ten  shillings  on  the  pound 
were  to  be  in  full  of  all  demands  then  due 
from  the  defendant ;  and  Fouquet  testified 
that  he  would  not  have  signed  these  notes  had 
he  been  apprised  of  the  arrangement  in  rela- 
tion to  the  note  for  $539.48.  The  notes  signed 


tin 
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by  Fouquet  were  duly  paid  as  they  became 
due.  It  was  contended  by  the  defendant  that 
the  plaintiffs  could  not  enforce  the  note  of 
$539.48,  it  having  been  given  in  fraud  of  Fou- 
quet. A  verdict  was  rendered  in  favor  of  the 
plaintiffs  for  the  amount  of  both  the  notes  sued 
upon,  subject  to  the  opinion  of  the  Supreme 
Court. 

Mr.  G.  M.  Beckwith,  for  defendant. 

.'//•.  J.  A.  Spencer,  for  plaintiffs. 

By  tlw  Court,  Nelson,  Ch.  J.  The  plaint- 
iffs' right  of  recovering  upon  the  Hicks  note  is 
clear,  and  the  only  question  properly  arising  in 
the  case  is,  whether  they  can  enforce  the  note 
given  for  $539.48.  This  was  made  by  Bentley 
for  the  purpose  of  securing  to  the  plaintiffs 
two  shillings  and  sixpence  on  the  pound,  over 
and  above  the  amount  for  which  the  notes 
signed  by  Fouquet  were  executed.  It  is  ad- 
mitted that  this  note  and  the  arrangement 
which  led  to  the  giving  of  it  was  kept  a  secret 
from  Fouquet,  who  was  induced  to  believe 
that  the  compromise  had  taken  place  for  ten 
shillings  on  the  pound,  the  amount  which  he 
secured.  The  taking  of  the  note,  under  the 
circumstances,  operated  as  a  fraud  upon  Fou- 
quet, and  this  constitutes  a  complete  defense 
even  as  it  respects  Bentley.  "  It  is  clear,"  said 
Ashurst,  J.,  in  Jackson  v.  Duchaire,  3  T.  R., 
552,  "both  on  the  principles  of  law  and  equity, 
that  when  any  friend  advances  money  to  re- 
lieve another  person  from  the  pressure  of  his 
necessities,  and  the  parties  interested  enter  into 
a  private  agreement  over  and  beyond  that  with 
58*]  "which  the  friend  is  acquainted,  such 
agreement  is  void  in  law,  as  being  a  fraud  on 
such  friend."  The  principle  of  the  case  is  di- 
rectly against  the  right  of  the  plaintiffs  to  re- 
cover on  the  note  in  question.  A  similar  doc- 
trine was  laid  down  and  applied  in  Steinman 
v.  Magnus,  11  East,  390,  where  the  attempt  to 
•collect  of  the  debtor  the  residue  of  the  debt, 
beyond  the  amount  compounded  for  and  se- 
cured, was  regarded  as  a  fraud  upon  the  surety 
which  constituted  of  itself  a  bar  to  the  action. 
See,  also,  Cockshot  v.  Bennett,  2  T.  R.,  763. 

The  plaintiffs  are  entitled  to  judgment  on 
the  Hicks'  note,  but  not  on  the  other. 
Ordered  accordingly. 

Cited  in— 33  N.  Y.,  27 ;  24  Barb..  209 ;  5  Bos.,  613. 


WOOD  T?.  RICE. 

Penalty  Given   to  Town — Statute — Jurisdiction 
of  Justice. 

The  provision  in  the  Revised  Statutes  that  "  No 
action  to  recover  a  penalty  given  to  a  town  shall  be 
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brought  before  any  justice  of  the  peace  of  the  town 
for  the  benefit  of  which  the  action  is  prosecuted," 
1  R.  8.,  357,  sec.  5,  applies  only  to  cases  where  the 
penalty  is  gi  ven  directly  to  the  town  in  its  corporate 
capacity.  Per  Nelson,  Ch.  J. 

Accordingly,  where  an  action  was  brought  be- 
fore a  justice  of  the  peace  in  the  name  of  the  Over- 
seers of  the  Poor  to  recover  the  penalty  given  by  1 
R.  S.,  680,  sec.  15  for  selling  spirituous  liquors  with- 
out license ;  held,  that  though  the  penalty  when 
recovered  was  to  be  applied  to  the  use  of  the  poor 
of  the  Town  of  E.,  and  the  justice  resided  there,  he 
bad  jurisdiction. 

Citations-1  R.  S.,2d  ed..  35,  sec.  4;  330,  sees.  1,  3; 
340,  sec.  35 ;  341,  sec.  38 ;  342,  sec.  2 ;  350,  sees.  1,  5  ; 
353,  sec.  22;  623,  sees.  1-13;  62»,  sec.  26;  679,  sec.  15; 
680,  sec.  19 ;  2  R.  S.,  159.  sees.  2,  4.  5,  2d  ed. 

ERROR  to  the  Onondaga  C.  P.  Wood  sued 
Rice  in  the  court  below  for  trespass  and 
false  imprisonment.  The  latter  was  a  justice 
of  the  peace  residing  in  Elbridge,  Onondaga 
Co. ;  and,  June  10,  1842,  he  rendered  a  judg- 
ment against  Wood,  for  $25  besides  costs,  in 
an  action  brought  by  the  Overseers  of  the  Poor 
of  Elbridge  to  recover  the  penalty  imposed  by 
1  R.  S.,  680,  sec.  15  for  selling  spirituous  liq- 
uors without  having  a  license.  The  trespass, 
etc.,  complained  of  consisted  in  the  arrest  of 
Wood  under  an  execution  issued  by  Rice  on 
the  above  judgment.  It  was  conceded  at  the 
trial  that  the  ^distinction  between  coun-  [*59 
ty  and  town  poor  prevails  in  Onondaga;  see,  1 
R.  S.,  620,  sec.  22;  and  the  counsel  for  Wood 
contended  that,  inasmuch  as  Rice  was  a  resi- 
dent of  the  town  to  be  benefited  by  the  penalty 
sought  to  be  recovered  in  the  suit  before  him, 
he  had  no  jurisdiction,  and  the  execution  un- 
der which  the  arrest  of  Wood  took  place  was, 
therefore,  a  nullity.  See,  1  R.  S. ,  357,  sec.  5. 
The  court  below  held  otherwise,  and  Wood's 
counsel  excepted.  Verdict  and  judgment  in 
favor  of  Rice;  whereupon  Wood  sued  out  a 
writ  of  error. 

Mr.  G.  F.  Comstock,  for  plaintiff  in  error. 

Mr.  J.  R.  Lawrence,  for  defendant  in 
error. 

By  the  Court,  Nelson,  Ch.  J.  The  penalty 
for  selling  liquor  without  license,  in  cases  like 
the  present,  is  to  be  sued  for  and  collected 
by  the  Overseers  of  the  Poor  of  the  town  where 
the  offense  is  committed,  and  to  be  applied  by 
them  to  the  use  of  the  poor  of  that  town.  1  R. 
S.,  629,  sec.  26,  2ded.;  Id.,  679,  sec.  15;  Id., 
680,  sec.  19.  It  is  conceded  that  the  distinction 
between  town  and  county  poor  prevails  in  On- 
ondaga, and  that  the  penalty,  therefore,  in  this 
case,  when  collected,  goes  for  the  benefit  of 
the  poor  of  the  Town  of  Elbridge,  in  which 
the  justice  resides.  The  question  is,  whether 
the  justice  had  jurisdiction;  and  that  depends 
upon  the  true  meaning  of  the  following  sec- 
tion of  the  Revised  Statutes:  "  Any  action  in 
favor  of  a  town,  which,  if  brought  by  an  indi- 
vidual, could  be  prosecuted  before  a  justice  of 
the  peace,  may  be  prosecuted  by  such  town, 
in  like  manner,  before  any  such  justice;  but 
no  action  to  recover  a  penalty  given  to  a  town, 
shall  be  brought  before  any  of  the  justices  of 
the  peace  residing  in  the  town  for  the  benefit 
of  which  the  same  is  prosecuted;  but  all  such 
actions  may  be  brought  before  any  one  of 
the  justices  of  the  peace  residing  in  any  other 
town  in  the  same  county."  1  R.  S.,  350,  sec. 
5,  2d  ed. 

6. 
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It  is  insisted  that  an  action  by  the  Overseers 
6O*]  of  the  Poor  of  *Elbridge  to  recover  a 
penalty,  which,  when  recovered,  is  to  be  ap- 
plied to  the  support  of  the  poor  of  the  town, 
comes  within  the  above  prohibition;  and,  con- 
sequently, that  the  defendant,  being  a  justice 
of  the  town,  was  disabled  from  entertaining 
the  suit.  In  other  words,  that  an  action  by  the 
overseers,  in  a  case  like  the  present,  is  virtually 
an  action  by  the  town.  I  think  not.  The  sec- 
tion applies  only  to  cases  where  the  penalty 
sought  to  be  recovered  is  given  to  the  town  in 
its  corporate  capacity.  Each  town  in  the  State 
is  made  a  corporate  body,  and  as  such  has  ca- 
pacity to  sue  and  be  sued,  to  purchase  and 
hold  lands,  etc.,  to  make  contracts,  and  to  pur- 
chase and  hold  such  personal  property  as  may 
be  necessary  to  the  exercise  of  its  corporate  or 
administrative  powers;  1  R.  S.,  330,  sec.  1,  2d 
cd. ;  and  all  acts  and  proceedings  by  or  against 
a  town,  in  its  corporate  capacity,  must  be  in 
the  name  of  such  town.  Id.,  sec.  3.  It  is  obvious 
therefore  that  the  prohibition  contained  in  1 
R.  S.,  350,  sec.  5,  2d  ed.,  does  not  apply  to  all 
suits  which  are  brought  before  justices  of  the 
peace  in  the  name  of  a  town;  see,  2  R.  S.,  159, 
sees.  2,  4,  5,  2ded.;  1  Id.,  350,  sees.  1,  5;  the 
prohibition  being  limited  in  express  terms  to 
actions  brought  to  recover  penalties  given  to  a 
town.  The  reason  for  the  distinction  is  not 
very  apparent,  and  the  distinction  itself  scarce- 
ly worth  enlarging  beyond  the  fair  import  of 
the  terms  in  which  it  is  declared. 

The  prohibition  will  be  sufficiently  compre- 
hensive in  its  operation  even  if  confined  to  the 
class  of  cases  where  the  penalty  is  given  di- 
rectly to  the  town, as  they  are  somewhat  numer- 
ous. See,  1  R.  S.,  340,  sec.  35,  2d  ed.;Id.,  341, 
sec.  38;  Id.,  342,  sec.  2;  Id.,  467,  sees.  31-33; 
Id.,  353,  sec.  22.  And  besides,  if  we  depart 
from  the  terms  of  the  section,  and  extend  the 
prohibition  by  construction  to  the  case  of  suits 
by  overseers  of  the  poor  for  the  recovery  of  a 
penalty  like  the  one  in  question,  it  is  difficult 
to  see  how  we  can  consistently  stop  short  of 
applying  it  to  every  case  where  the  town  may 
be  interested  in  the  recovery  of  a  penalty, 
which  would  lead  to  great  inconvenience. 
Towns  are  not  directly  interested  in  penalties 
given  to  overseers  for  the  benefit  of  the  poor, 
as  they  are  only  contingently  chargeable  with 
the  support  of  paupers;  the  father,  mother  and 
61*J  'children  of  such  paupers,  if  of  suffl 
cient  ability,  being  bound  in  the  first  instance 
to  maintain  them.  1  R.  S.,  623,  sees.  1-13,  2d 
ed.  The  interest,  so  far  as  the  taxable  inhab 
itants  are  concerned,  is  certainly  not  as  mani- 
fest and  strong  as  in  those  cases  where  the 
penalty  is  given  directly  to  the  town,  and 
where,  when  recovered,  it  constitutes  a  part 
of  the  personal  estate  of  the  town,  to  be  ap- 
plied to  such  uses  as  the  corporate  body  may 
see  fit  within  the  scope  of  its  powers. 

I  will  only  add,  that  the  value  of  the  pro- 
hibition may  be  further  appreciated  from  the 
fact  that  the  same  statute  expressly  makes  an 
inhabitant  a  competent  juror  in  the  case.  1  R. 
8.,  85,  sec.  4,  2d  ed.  He  may  act  as  juror  in  a 
suit  for  the  penalty,  but  not  as  justice. 

Judgment  affirmed. 

Cited  in-72  N.  Y.,  H  :  28  Am.  Rep.,  92 ;  16  How 
Pr.,260. 
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THE  AUBURN  AND   SYRACUSE  R.   R. 
COMPANY. 

Statute  of  Frauds — Grant  to  Rail  oad — Form  of 
— Indefinite  Length  of  Time — License  to  Occu- 
py Street — Easement  of  Adjoining  Owner — 
Damages — Evidence. 

The  owner  of  lands  cannot  errant  the  risrht  to  en- 
ter upon  and  occupy  them  by  a  railroad  for  an  in- 
definite length  of  time,  without  a  conveyance  suffi- 
cient under  the  Statute  of  Frauds  to  carry  a  free- 
bold.  Per  Cowen,  J. 

The  right  of  permanently  occupying  one's  own 
[and  in  such  a  manner  as  to  deprive  the  adjoining: 
owner  of  an  easement,  cannot  be  acquired  under  a 
parol  license;  such  license  being  revocable  even 
ifter  it  has  been  executed.  Semhle;  per  Cowen,  J. 

The  license,  however,  is  a  justification  for  acts 
done  under  it  while  unrevoked.  Per  Cowen,  J. 

Accordingly,  in  an  action  against  an  incorporated 
company  for  building  and  continuing  a  railroad  on 
a  street  in  front  of  the  plaintiff's  house,  so  as  to  ob- 
struct his  right  of  egress  and  ingress ;  held,  that  the 
company  might  give  evidence  of  a  parol  license 
from  the  plaintiff  to  build  the  road,  and  thus  defeat 
his  claim  for  all  damages  sustained  while  the  li- 
cense remained  unrevoked. 

Citations— 15  Wend.,  380 ;  1  Dev.  &  B.,  493 :  1  Chit. 
Gen.  Pr.,  336-340 ;  7  Taunt..  374 ;  2  Marsh..  551 ;  7 
Bing.,  682 ;  Greenl.,  117 :  5  Greenl.,  9, 13 ;  5  Barn.  &  C., 
231 ;  1  Sugd.  Vend.,  91,  Am.  ed.,  1836 :  3  Kent,  Com., 
451,  4th  ed.;  6  Wend.,  461,  464;  2  Mod.,  6;  4  Mees.  & 
W.,  538 ;  Toml.  L.  Die.,  tit.  License. 

CASE,  tried  before  Moseley,  O.  Judge,  at  the 
Cayuga  Circuit  in  May,  1843.  The  action 
was  brought  to  recover  damages  for  the  erec- 
tion and  continuance  of  an  embankment  and 
railroad  in  and  upon  Garden  St. ,  in  Auburn, 
thereby  interrupting  *the  plaintiff's  in-  [*62 
gress,  egress,  etc.,  to  and  from  certain  lots  al- 
leged to  be  his,  one  lying  on  the  north  side  of 
the  street,  and  the  other  on  the  south  side. 
The  declaration  alleged  that  the  embankment 
and  railroad  were  erected  in  1839,  and  were 
continued  till  the  summer  of  1842,  when  this 
suit  was  brought.  At  the  trial,  the  plaintiff 
proved  the  erection  and  continuance  of  the 
embankment  and  the  railroad,  together  with 
the  consequential  injury  to  his  lots,  as  alleged 
in  the  declaration.  The  defendants  offered  to 
prove  that  the  embankment  and  railroad  were 
erected  under  a  parol  license  from  the  plaint- 
iff. This  evidence  was  objected  to,  and  the 
circuit  judge  excluded  it ;  whereupon  the  de- 
fendants excepted.  The  jury  rendered  a  ver- 
dict for  the  plaintiff,  and  the  defendants  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  B.  D.  Noxon,  for  defendants. 

Mr.  W.  H.  Seward,  for  plaintiff. 

By  the  Court,  Cowen,  J.  If  the  plaintiff  is 
to  be  regarded  as  the  owner  of  the  road,  there 
can  be  no  doubt  that  he  was  incapable  of  grant- 
ing, by  parol,  the  right  claimed  by  the  defend- 
ants. It  would  be  a  right  to  enter  upon  and 


NOTE.— Real  property—  Parol  license  to  enter— 
Power  of  revocation. 

For  full  discussion  of  the  subject,  see  Wiseman  v. 
Lucksinger.  84  N.  Y..  31. 

See,  also,  in  connection  with  above  case  of  Miller 
v.  Auburn  &  8.  R.  R.  Co.,  Murdock  v.  Prospect  Park 
&  Coney  Island  R.  R.  Co.,  73  N.Y.,  679 ;  Dowe  v.  Hoi- 
lister,  6  Weekly  Dig.,  427  ;  Poughkeepsle  Gas  Co.  v. 
Citizens'  Gas  Co.,  89  N.  Y.,  493 :  Lockhart  v.  Geir.  54 
Wis.,  133;  Kipp  v.  Coenen,  55  la.,  63;  Fitch  v.  Con- 
stant ine  Hydraulic  Co..  44  Mich.,  74:  Buchanan  v. 
Loiransport,  C-.  etc.,  R.  Co.,  71  Ind.,  266,  and  citations 
at  end  of  above  case,  post. 
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occupy  his  premises  by  the  railway,  for  an  in- 
definite length  of  time,  without  a  conveyance 
sufficient  within  the  Statute  of  Frauds  to  carry 
a  freehold.  Mumford  v.  Whitney,  15  Wend., 
380  ;  Bridge*  v.  Purcell,  1  Dev.  &  B.,492  ;  see, 
also,  1  Chit.  Gen.  Pr.,  336-340. 

The  declaration, however,  does  not  aver  that 
the  plaintiff  was  seized  of  the  road  itself.  It 
claims  lots  adjoining  the  road,  and  alleges  a 
consequential  injury.  It  is  not  in  trespass  for 
entering  upon  and  occupying  the  plaintiff's 
land  ;  but  in  case  for  the  defendants'  having 
erected  and  continued  a  nuisance,  perhaps  on 
their  own,  perhaps  on  the  land  of  another.  If 
the  question  be  confined  to  an  issue  on  the  dec- 
laration, the  injury  was  perhaps  no  more  than 
the  exercise  of  such  a  right  as,  if  granted, 
would  amount  to  a  naked  easement  in  respect 
63*]  to  *the  plaintiff's  land  without  entering 
upon  it.  It  would  then  somewhat  resemble  a 
right  by  one  so  to  build  on  his  own  land  as  to 
diminish  the  natural  flow  of  a  stream  to  the 
benefit  of  which  the  plaintiff  was  entitled,  or 
so  as  to  detract  from  the  air  or  light  which  be- 
longed to  him,  or  so  as  to  turn  a  drain  of  wa- 
ter upon  or  across  his  land.  In  such  and  the 
like  cases  there  are  authorities  which  hold  that 
a  mere  parol  license  operates,  when  executed, 
as  a  grant ;  or  rather,  as  the  cases  express  them- 
selves, a  license  irrevocable  to  use  the  land  of 
another.  Some  cases  go  further,  and  author- 
ize an  actual  entry  and  permanent  possession 
under  the  license  ;  e.  g.,  to  stack  hay  or  coals 
upon  land,  or  to  hold  a  seat  in  another's  build- 
ing ;  Tayler  v.  Waters,  7  Taunt.,  374  ;  S.  C.,2 
Marsh.,  551,  and  cases  cited  ;  Liggins  v.  Inge, 
7  Bing. ,  682  ;  or  to  build  a  bridge  on  the  plaint- 
iff's land  ;  Bicker  v.  Kelly,  Greenl.,  117  ;  or  to 
flow  his  land  by  a  dam  on  the  defendant's  own. 
Clement  v.  Durgin,  5  Greenl.,  9,  13.  These 
cases  evidently  let  in  a  verbal  distinction  un- 
der which,  if  retained  and  made  applicable  in 
its  full  extent,  the  Statute  of  Frauds  would,  in 
many  important  respects,  be  repealed.  Parol 
licenses  irrevocable  would  be  made  in  effect  to 
pass  estates  of  freehold.  The  well  established 
rule  of  the  common  law,  too,  that  easements 
and  other  incorporeal  hereditaments  shall  pass 
by  deed  only,  would  be  nearly  repealed. .  You 
have  only  to  throw  the  grant  into  the  form  of 
a  parol  license,  and, on  its  being  executed,  both 
the  statute  and  common  law  are  evaded.  How 
far  the  cases  mentioned  may  accord  with  the 
rule  of  equity  which  sometimes  enforces  parol 
conveyances  made  on  valuable  consideration 
and  executed  by  possession,  it  is  not  necessary 
to  inquire  ;  nor  how  far  some  of  the  cases 
cited,  or  others  like  them,  may  be  supported 
upon  their  particular  circumstances.as  not  con- 
flicting with  the  general  doctrines  adverted  to. 
Many  of  them  clearly  do  conflict  with  these 
doctrines,  and  have  accordingly  been  much 
qualified  if  not  entirely  overruled  in  some  of 
the  English  as  well  as  American  courts.  In 
HewUns  v.  Shippam,  5  Barn.  &  C., 221, the  right 
to  drain  water  from  one  man's  land  through 
another's  was  held  to  be  an  easement ;  and  a 
64*]  parol  license  to  do  so,  though  *for  valu- 
able consideration,  and  though  fully  executed, 
was  held  void,  because  the  right,  being  incor- 
poreal, could  pass  ouly  by  deed.  The  previous 
cases  on  the  doctrine  of  irrevocable  license  to 
occupy  land  are  shaken  by  the  same  case  ;  and 
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as  respects  this  State  they  are  overthrown  by 
Mumford  v.  Whitney,  supra.  See,  also,  1  Sugd. 
Vend.,  91,  Am.  ed.  1836,  and  cases  cited;  also, 
8  Kent,  Com.,  451,  4th  ed.,  and  cases  cited  ;  1 
Chit.  Gen.  Pr.,  836-340;  Noyes  v.  Chapin,  6 
Wend.,  461,  464. 

With  regard  to  the  case  at  bar,  whether  it  be 
or  be  not  distinguishable  from  those  which  hold 
that  neither  a  corporeal  nor  incorporeal  here- 
ditament can  be  conveyed  by  parol,  need  not 
now  be  decided.  Suppose  it  be  not  distinguish- 
able. Suppose  the  right  which  the  defendants 
claim  to  exercise  could  not  be  granted  by  a  pa- 
rol license  executed.  There  is  still  nothing  in 
the  case  to  prevent  the  license  operating  accord- 
ing to  its  own  nature,  and  there  is  no  book 
which  teaches  that,  before  a  license  is  revoked 
or  has  expired,  though  it  be  not  executed,  a 
man  is  liable  to  pay  damages  for  availing  him- 
self of  it.  It  is  personal  to  himself,  and  if  it 
regard  land,  it  is  gone  if  the  owner  who  give 
the  license  transfer  his  title  to  another.  So, 
doubtless,  by  the  death  of  either  party.  And 
yet  it  is  a  justification  till  gone.  This  is  well 
understood  as  to  trespass  on  land  ;  and  it  is  the 
same  incase  for  an  injury  to  land,  or,  indeed, 
an  injury  of  almost  any  kind.  Smith  v.  Feverel, 
2  Mod.,  6.  In  Wallis  v.  Ha'frison,  4  Mees.  & 
W.,  538,  which  was  case  by  a  reversioner  for 
digging  the  soil  and  embanking  and  making  a 
railway  in  the  close  possessed  by  his  tenant, 
the  defendant  pleaded  license  from  the  dean 
and  chapter  of  Durham,  who  were  seised  be- 
fore the  plaintiff  had  any  interest,  etc. ;  and  it 
was  not  doubted  that  the  license,  though  unex- 
ecuted, would  completely  protect  the  defend- 
ant up  to  the  time  when  the  dean  and  chapter 
parted  with  their  interest  to  the  plaintiff.  It 
does  not  follow,  by  any  means,  that  because  a 
license  is  void  for  the  purpose  of  carrying  an 
interest  irrevocable,  it  may  not  inure  as  a  per- 
sonal authority  and,  until  revoked,  protect  the 
defendant  against  an  action  for  a  wrong.  In- 
deed, there  cannot,  in  the  nature  of  things,  be 
any  legal  wrong  until  the  *license  is  [*65 
countermanded,  unless  it  can  be  said  that  one 
may  do  an  actionable  wrong  to  himself  touch- 
ing his  own  property. 

If  what  the  defendants  in  this  case  proposed 
to  show  was  true,  viz. :  that  the  plaintiff  ver- 
bally authorized  the  making  of  the  railway, 
while  the  authority  remained,  their  acts  were 
no  more  a  wrong  to  the  plaintiff  than  if  he  had 
done  them  himself.  License  is  defined  to  be  a 
power  or  authority.  Toral.  L.  Dec. ,  tit.  Li- 
cense. It  follows  that  the  defendants,  so  long 
as  the  license  to  make  their  way  was  not  coun- 
termanded, were  acting  in  the  plaintiff's  own 
right.  Quifacit  per  alium  facit  per  se.  The  li- 
cense, according  to  the  terms  proposed  by  the 
proof,  did  not  claim  to  be  a  grant ;  and  the 
plaintiff  claims  that  it  could  not  be.  It  would 
be  most  strange  if,  because  it  could  not  oper- 
ate as  something  more  than  what  it  professed, 
it  should,  therefore,  be  holden  void  for  its 
avowed  object ;  and  that,  too,  a  perfectly  legal 
one.  The  defendants  should,  therefore,  have 
been  allowed  to  prove  it,  if  they  could.  To 
such  proof,  if  given,  the  plaintiff  might  have 
answered  by  contradictory  evidence, or  by  prov- 
ing a  revocation  of  the  license,  and  recovered 
damages  only  from  that  time,  if  the  defense 
had  proved  imperfect  in  other  respects. 
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We  think  that  a  new  trial  must  be  granted 
for  the  reason  that  the  offer  to  prove  a  license 
was  overruled. 

New  trial  granted. 

Right  of  permanent  occupation  of  land— Easement 
cannot  lie  granted  by  parol.  Distinguished— 84  N.Y., 
39,  41 ;  38  Am.  Rep..  483,  485. 

Cited  in— 4  Sandf.  Ch.,  92 ;  73  N.  Y.,  584 ;  1  Keyes, 
418  •  1  Abb.  App.  Dec.,  49 ;  5  Barb.,  384 ;  18  Barb.,349 ; 
3  E.  D.  8.,  112  ;  22  Wis.,  551 ;  15  Ohio  St.,  252 ;  45  Am. 
Dee.,  575;  11  111.,  162 ;  50  Am.  Dec.,  449. 

License—  When  unrevohed,  is  a  justification  for  actn 
done  under— Estoppel.  Criticised- 35  Barb.,  169. 

Explained-6  N.  Y.,  289. 

Cited  in— 29  N.  Y.,  639 ;  73  N.Y.,  584 ;  4  Hun,  582 ;  37 
Barb.,  400 ;  38  How.  Pr.,  388 :  5  Duer,  282 :  3  E.  D.  S.. 
112:  7  W.  Dig.,  190:  45  Wis.,  57:  3  Pin..  107;  3Chand., 
117 ;  54  Am.  Dec..  165 :  19  Fla.,  161 ;  45  Am.  Rep..  23. 

Revocation  of  license.  Cited  in— 10  Barb.,  508 ;  18 
Barb.,  349 ;  3  Duer,  280 ;  7  W.  Dig.,  190 ;  3  Pin..  107 ;  3 
Chand.,  117 ;  54  Am.  Dec.,  161. 163, 164. 

Also  cited  in-57  N.  Y.,  227. 


ARNOT  v.  POST  ET  AL. 

Mortgage — Tender  to  Mortgagee  or  Assignee  Be- 
fore Foreclosure — Discharges  Lien — Statute — 
Right  of  Judgment  Creditor. 

A  tender  to  the  mortgagee  or  his  assignee  at  any 
time  before  foreclosure,  although  the  law  day  has 
passed,  will  have  the  effect  of  discharging  the  lien 
of  the  mortgage. 

Under  2  R.  S.,  547,  sec.  8,  the  right  of  a  judgment 
creditor  who  had  a  lien  on  mortgaged1  premises 
prior  to  their  being  sold  in  virtue  of  a  statute  fore- 
closure, was  not  affected  by  such  sale. 

A  mortgage  dated  in  May,  1827,  was  foreclosed 
under  the  Statute  in  1830,  and  B.  became  the  pur- 
chaser of  the  premises.  In  1836  a  creditor,  having  a 
judgment  against  the  mortgagor  some  three  mouths 
younger  than  the  mortgage,  caused  the  premises  to 
be  sold  under  a  fl.  fa.,  and  they  were  bid  in  by  A. 
The  sheriff  executed  a  deed  to  A.  in  1838,  who  short- 
66*]  ly  afterwards  tendered  to  B.  the  *amount  due 
upon  the  mortgage,  together  with  the  costs  of  fore- 
closure, which  B.  refused  to  receive.  Held,  in  eject- 
ment by  A. against  the  tenants  of  B.  that  the  tender 
discharged  the  lien  of  the  mortgage,  and  that  A.  was 
entitled  to  recover. 

The  case  of  Klqck  v.  Cronkhite,  1  Hill,  107,  com- 
mented and  explained. 

Citations— 2  R.  S.,  546,  sec.  18;  18  Johns.,  110;  21 
Wend.,  467 ;  26  Wend.,  541 ;  1  Hill,  107. 

T^.TECTMENT  for  certain  lands  in  Elmira, 
J-J  Chemung  Co.,  tried  before  Monell,  C. 
Judge,  at  the  Chemung  Circuit,  in  May,  1843. 
May  1, 1827,  Joseph  Vial  and  Uriah  Smith,  be- 
ing owners,  mortgaged  the  premises  to  Clark 
Winans  to  secure  the  payment  of  $600;  of 
which  half  was  payable  in  April,  1828,  and  the 
other  half  a  year  afterwards,  with  interest. 
July  9,  1827,  Winans  assigned  the  mortgage  to 
John  Arnot  and  Egbert  Egberts;  who,  Febru- 
ary 20,  1830,  assigned  the  mortgage  to  Simeon 
Benjamin.  Benjamin  foreclosed  the  mortgage 
by  advertisement  and  sale  under  the  statute, 
and  became  himself  the  purchaser  August  23, 
1830.  The  defendants  are  the  tenants  of  Ben- 
jamin. 

August  6. 1827,  Rosevelt  and  Rosevelt  recov- 
ered a  judgment  against  Joseph  Vial  and  two 
others  for  $776.25.  In  July,  1836,  a  ft.  fa.  was 
issued  on  the  judgment,  by  virtue  of  which 
thesheriff  sold  thepremises  in  question  to  John 
Arnot,  the  plaintiff,  for  $150.  The  deed  of  the 
sheriff  to  the  plaintiff  was  dated  May  23, 1838. 
September  21,  1888,  the  plaintiff  tendered  to 
Benjamin  the  principal  and  interest  due  on  the 
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mortgage,  with  the  costs  of  foreclosure,  which 
Benjamin  refused  to  receive.  The  judge  de- 
cided that  the  tender  discharged  the  lien  of  the 
mortgage,  and  devested  the  title  which  Benja- 
min acquired  under  the  foreclosure;  aud  that 
the  plaintiff  was  entitled  to  recover.  The  de- 
fendants excepted.  They  also  excepted  to  the 
decision  of  the  judge  in  receiving  evidence  of 
the  tender.  Verdict  for  the  plaintiff.  The  de- 
fendants now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

Mr.  B.  D.  Noxon,  for  defendants. 

Mr.  J.  A.  Collier,  for  plaintiff. 

*By  the  Court,  Bronson,  J.  The  [*67 
facts  of  the  case  may  be  brought  within  a  nar- 
row compass.  There  was  first  a  mortgage,  and 
then  a  judgment  against  the  mortgagor.  The 
mortgage  was  afterwards  foreclosed  by  adver- 
tisemant  and  sale  under  the  statute,  and  Benja- 
min became  the  purchaser.  The  defendants 
are  his  tenants,  and  stand  in  his  place.  Subse- 
quent to  the  foreclosure  the  premises  were  sold 
under  the  judgment,  and  the  plaintiff  became 
the  purchaser.  His  deed  from  the  sheriff  is 
dated  in  May,  1838.  In  September  following 
he  tendered  to  Benjamin  the  principal  and  in- 
terest due  on  the  mortgage,  with  the  costs  of 
the  foreclosure,  which  Benjamin  refused  to  re- 
ceive; and  the  qifestion  is,  whether  the  tender 
extinguished  the  lien  of  the  mortgage.  The 
judge  held  that  it  did.  And  so  we  held  be- 
tween these  parties  at  a  former  term,  when  the 
question  was  decided  on  the  argument.  But 
as  the  counsel  for  the  defendants  thinks  the 
case  was  not  then  fully  considered,  we  have 
looked  into  the  matter  again,  to  the  end  that 
the  error,  if  there  be  one,  may  be  corrected  be- 
fore any  injury  has  been  done,  and  before  it 
has  passed  into  a  precedent. 

A  statute  foreclosure  bars  the  equity  of  re- 
demption of  the  mortgagor,  and  all  persons 
claiming  under  him  by  title  subsequent;  but 
the  rights  of  other  mortgagees,  and  of  judg- 
ment creditors  having  a  hen,  are  saved.  They 
shall  not  "be  prejudiced  by  any  such  sale,  nor 
shall  their  rights  or  interests  be  in  any  way  af- 
fected thereby."  2  R.  S.,  546,  sec.  8.  (Other- 
wise under  the  Act  of  April  12, 1842.  Sess.  L. 
1842,  p.  365,  sec.  6.)  So  far  as  relates  to  the 
judgment  creditor,  the  sale  can  have  no  greater 
effect  than  that  of  passing  the  interest  of  the 
mortgagee  to  the  purchaser,  who  stands  in  the 
character  of  an  assignee.  The  equity  of  the 
mortgagor  is  barred  by  the  sale.  But  the  rights 
of  the  creditor  are  unaffected.  As  to  him, 
there  has  been  no  foreclosure;  there  is  nothing 
but  an  assignment  of  the  mortgage.  The  pur- ' 
chaser  has  come  into  the  place  and  succeeded 
to  the  rights  which  the  mortgagee  had  before 
the  sale.  If  this  be  so,  then  the  creditor  may 
sell  under  his  judgment,  and  the  purchaser  will 
acquire  *the  equity  of  redemption,  or  [*O8 
the  right  of  redeeming  from  the  mortgagee  or 
his  assigns.  His  right  to  sell  after  the  fore- 
closure is  just  as  perfect  as  it  was  before.  A 
sale  is  the  only  mode  in  which  he  can  assert 
his  legal  rights.  Without  a  sale  he  has  noth- 
ing but  a  lien;  but  on  a  sale  the  purchaser  ac- 
quires an  interest  in  the  land.  He  gets  what 
the  mortgagor  had  at  the  time  the  judgment 
was  docketed,  which  was  before  the  foreclos- 
ure, to  wit:  the  equity  of  redemption;  and  this, 
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although  it  is  still  called  an  equity,  has  in  our 
law  become,  for  most  purposes,  the  legal  es- 
tate. The  purchaser  under  the  judgment  is 
the  owner  of  the  land,  subject  only  to  the  in- 
cumbrance  of  the  mortgage.  That  charge  upon 
his  estate  he  has  the  right  to  extinguish  by 
payment,  and  then  his  title  will  be  complete. 

It  has  always  been  held  that  a  tender  at  the 
day  discharged  the  lien  of  the  mortgage;  and, 
although  a  clear  departure  from  the  old  law,  it 
is  fully  settled  in  this  State  that  a  tender  after 
the  day  will  have  the  same  effect.  Jackson  v. 
Craft*,  18  Johns.,  110;  Edwards  v.  Ins.  &  Loan 
Co.,  21  Wend..  467,  and  26  Id.,  541.  I  know 
that  in  the  last  case  the  law  day  was  extended 
by  the  charter  of  the  company;  but  the  broad 
principle  was  asserted  that  a  tender  at  any  time 
before  foreclosure,  although  the  law  day  has 
passed,  will  have  the  effect  of  discharging  the 
lien  of  the  mortgage.  Here,  so  far  as  the  judg- 
ment creditor  and  the  purchaser  under  the 
judgment  are  concerned,  there  had  been  no 
foreclosure. 

Let  us  now  apply  what  has  been  said.  Ben- 
jamin, who  purchased  at  the  mortgage  sale, 
became  thereby  the  assignee,  and  stood  in  the 
place  of  the  mortgagee.  His  purchase  barred 
the  right  of  the  mortgagor;  but  as  against  the 
judgment  creditor  and  the  plaintiff  who  pur- 
chased under  the  judgment,  Benjamin  got 
nothing  but  an  assignment  of  the  interest  of 
the  mortgagee.  Being  assignee,  he  was  the  per- 
son entitled  to  the  money,  and  the  tender  was 
properly  made  to  him.  The  plaintiff,  as  pur- 
chaser under  the  judgment,  had  acquired  all 
the  interest  which  the  mortgagor  had  before 
the  foreclosure.  He  owned  the  land,  subject 
only  to  the  incumbrance  of  the  mortgage.  He 
had  the  same  right  to  pay  the  money  and  dis- 
charge the  lien  of  the  mortgage,  as  the  mort- 
gagor had  at  the  time  the  judgment  was  dock- 
69*]  eted.  *Now  it  is  settled,  as  we  have 
seen,  that  tender  at  or  even  after  the  law  day, 
has  the  same  effect  as  payment  or  actual  satis- 
faction would  have,  so  far  as  the  lien  of  the 
mortgage  is  concerned.  And  here,  the  tender 
having  been  made  by  the  proper  person,  and 
to  the  proper  person,  the  lien  of  the  mortgage 
was  thereby  discharged.  The  mortgage  no 
longer  stands  in  the  plaintiff's  way,  and  he  is 
entitled  to  recover  the  land  as  a  purchaser  un- 
der the  judgment. 
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The  argument  for  the  defendants  turns  alto- 
gether up~on  making  something  out  of  the  fore- 
closure of  the  mortgage.  But  so  far  as  the 
plaintiff  is  concerned,  there  has  been  no  fore- 
closure. The  statute  says  it  shall  be  nothing. 
The  counsel  relies  confidently  on  the  case  of 
Kfock  v.  Cronkhite,  1  Hill,  107;  but  it  will  not 
answer  his  purpose.  There,  Elwood  had  pur- 
chased under  the  judgment  before  the  fore- 
closure of  the  mortgage;  and  as  he  stood  in  the 
character  of  assignee  of  the  mortgagor  at  the 
time  of  the  foreclosure,  we  held  that  he  was 
barred  by  it.  The  statute  expressly  cuts  him 
off.  But  here,  the  plaintiff  purchased  after  the 
foreclosure, and  the  statute  just  as  plainly  saves 
his  rights. 

A  remark  which  fell  from  me  in  Klock  v. 
Cronkhite  has  been  thought  of  some  importance. 
I  said  that  a  judgment  creditor,  having  noth- 
ing but  a  lien,  must  go  into  equity  to  redeem; 
he  has  no  title  at  law.  Although  that  question 
was  not  necessarily  involved  in  the  case,  I  see 
no  reason  for  doubting  the  accuracy  of  what 
was  then  said.  So  long  as  the  judgment  creditor 
has  nothing  but  a  lien,  he  clearly  has  no  legal 
title  to  the  property.  He  must  go  into  equity 
if  he  goes  anywhere.  I  do  not  see  that  he  can 
make  a  valid  tender,  for  there  is  no  privity  be- 
tween him  and  the  mortgagee.  No  one  but  the 
mortgagor,  or  some  one  who  has  acquired  his 
interest,  has  the  right  to  tender  the  money  and 
discharge  the  mortgage.  A  mere  lien  does  not 
transfer  the  title  to  the  property,  either  at  law 
or  in  equity.  But  here  there  was  a  legal  privity 
between  the  parties.  The  plaintiff  had  the  title, 
and  Benjamin  had  an  incumbrance  upon  the 
land.  The  plaintiff  had  acquired  the  same  right 
to  remove  the  charge  that  belonged  to  the  mort- 
gagor before  he  was  foreclosed.  *He  [*7O 
could,  therefore,  make  a  tender,  and  the  ten- 
der discharged  the  lien. 

The  reconsideration  of  the  case  has  con- 
firmed our  first  impressions. 

New  trial  denied. 

Reversed— 2  Denio,  344. 

Tender — Hen  of  mortgage  discharged  by.  Overruled 
—66  Barb.,  238 ;  13  Abb.  Pr.,  37. 

Criticised— 47  Barb..  100, 101. 

Reviewed-5  Abb.  Pr.,370. 

Explained-54  N.  Y..622. 

Cited  in-21N.  Y.,  351;  30  Wis.,  449;  69  Mo.,  399: 
34  N.  J.  L.,  504;  3  Am.  Rep.,  262. 

Statute  foreclosure — Who  concluded  by— Notice. 
Cited  in— 48  Barb.,  112 :  10  How.  Pr.,  55;  43  Ind.,  506. 
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*BOYD  v.  WEEKS. 


Practice — Motion  to  Set  aside  Proceedings  for 
Formal  Defect — Particular  One  Should  Be 
Pointed  out — Affidavit. 

Where  a  party  moves  upon  the  copy  of  a  writ  or 
other  paper,  intending'  to  rely  on  some  formal  de- 
fect in  the  proceeding  as  a  ground  for  setting-  it 
aside,  he  must,  either  in  his  affidavit  or  notice  of 
motion,  point  out  the  particular  defect,  so  that  the 
opposite  party  may  have  a  fair  opportunity  of  an- 
swering. 

Though  after  exception  to  bail  in  error  they  jus- 
tify by  an  affidavit  which  turns  out  to  be  a  nullity, 
the  court  will  not  entertain  a  motion  to  set  aside  the 
writ  on  this  ground,  but  will  leave  the  defendant  in 
error  to  bis  remedy  by  application  for  a  supersedeas 
under  2  R.  S.,  598,  sec.  36.  Per  Lott,  Senator. 

Whether  an  affidavit  of  justification  by  bail  in  er- 
ror must  be  entitled,  quaere. 

Where  bail  in  error  was  excepted.to,  and  the  par- 
ty prosecuting  the  writ  caused  new  bail  to  be  put 
in  and  perfected  in  the  manner  pointed  out  by  stat- 
ute ;  held,  on  motion  to  quash  the  writ,  that  the 
court  ought  not  to  interfere,  though  the  sureties 
had  justified  by  a  false  affidavit,  and  were  utterly 
insolvent. 

Citations-1  Hill,  216  ;  2R.  S.,  591,  sec.  1 ;  595,  596, 
sec.  26;  597, 598,  sees.  33-36 :  IR.L.,143;  8  Cow.,  325; 
10  Wend.,  624 ;  11  Wend..  186. 

MOTION  to  dismiss  writ  of  error.  The  mov- 
ing papers  showed  that  the  writ  was  in- 
tended to  operate  as  a  stay  of  execution  ;  that 
after  the  defendant  in  error  had  excepted  to 
the  sureties  in  the  bond  executed  upon  the  al- 
lowance of  the  writ,  the  attorney  for  the  plaint- 
iff in  error  gave  notice  of  the  execution  of  an- 
72*]  other  *bond,  with  new  sureties,  pursu- 
ant to  2  R.  S.,  597,  sec.  85,  accompanying  the 
notice  with  a  copy  of  the  affidavit  of  justifica- 
tion; that  this  affidavit  was  false;  that  the  sure- 
ties had  since  been  indicted  for  perjury  com- 
mitted in  swearing  to  it ;  and  that  they  were 
men  of  no  pecuniary  responsibility,  but  utter- 
ly insolvent.  From  a  copy  of  the  affidavit  an- 
nexed to  the  moving  papers,  it  appeared  that 
the  original  was  not  entitled  in  any  cause;  but 
this  circumstance  was  not  alluded  to  in  either 
of  the  affidavits  used  upon  the  motion,  nor  in 
the  notice  of  motion. 

Bv  the  affidavits  read  in  opposition  to  the 
motion  it  appeared,  among  other  things,  that 
neither  the  plaintiff  in  error  nor  his  attorney 
was  apprised  of  the  insufficiency  of  the  sure- 
ties until  the  papers  for  the  motion  were  served; 
that  the  writ  of  error  was  sued  out  and  the  bail 
perfected  in  good  faith  ;  and  that  all  the  pro- 
ceedings upon  the  writ  were  intended  to  be 
according  to  the  statute. 
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Mr.  E.  Sandford,  for  the  defendant  in  er- 
ror, insisted  that  the  writ  should  be  dismissed* 
because  of  the  insufficiency  of  the  sureties; 
their  pretended  justification  being  a  fraud 
upon  the  law.  Ames  v.  Webber,  11  Wend.,  186. 
He  also  urged  that,  inasmuch  as  the  affidavit 
of  justification  was  not  entitled,  it  should  be 
treated  as  a  nullity. 

Mr.  S.  Stevens,  contra. 

Lott,  Senator.  Though  the  motion  to  dis- 
miss the  writ  of  error  in  this  case  is  founded 
principally  on  the  insufficiency  of  the  bail  in", 
error,  another  ground  has  been  urged  which  I 
shall  first  notice. 

It  appears  that  the  sureties  in  the  bond  giv- 
en on  the  allowance  of  the  writ  were  excepted 
to  for  insufficiency,  and  thereupon  a  new  bond 
was  executed,  with  sureties,  who  justified  in 
the  amount  required  by  law  for  the  purpose  of 
staying  execution.  A  copy  of  the  affidavit  of 
justification  was  served  in  due  time  upon  the 
attorney  for  the  defendant  in  error,  and  is  an- 
nexed *to  the  papers  on  which  this  mo-  [*73 
tion  is  founded;  and  thus  it  is  shown  that  the 
original,  though  containing  in  the  body  of  it  a 
description  of  the  proceeding  in  which  it  was 
taken,  was  not  formally  entitled.  The  defend- 
ant in  error  insists,  therefore,  that  the  justifica- 
tion should  be  treated  as  a  nullity. (a) 

No  reference  to  this  alleged  defect  is  made 
in  the  notice  of  motion,  nor  is  it  pointed  out  in 
any  of  the  moving  papers  as  a  specific  ground 
of  relief.  On  the  contrary,  the  defendant  in 
error  has  shown  that  the  very  affidavit  to  which 
he  now  objects  as  a  nullity,  has  been  relied  on 
as  the  basis  of  an  indictment  for  perjury 
against  the  sureties. 

Where  a  party  seeks  to  set  aside  a  writ  or 
proceeding  for  some  formal  defect  or  error,  he 
should  specify  the  objection  on  which  he  re- 
lies, either  in  his  affidavit  or  notice  of  motion, 
so  that  the  opposite  party  may  have  a  fair  op- 
portunity of  answering  it.  The  Supreme  Court 
acted  upon  this  doctrine  in  Wilson  v.  Wetmore, 
1  Hill,  216,  where  a  motion  to  set  aside  a  writ 
of  error  was  denied  because  the  defect  relied 
on  was  not  specified  in  the  moving  papers  oth- 
erwise than  by  annexing  a  copy  of  the  writ; 
and  the  learned  judge  who  delivered  the  opin- 
ion in  that  case  remarked  :  "It  is  quite  possi- 
ble that  the  defendant  is  moving  on  an  erro- 
neous copy  of  the  writ,  or  that  the  plaintiff 

(a)  o\urrr,  whether  the  affidavit  must  be  entitled. 
Bee,  1  Till.  &  Y.  Treat..  49. 
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•would  have  had  some  other  good  answer  to  the 
motion,  if  he  had  not  been  brought  here  with- 
out the  slightest  intimation  of  the  objection 
which  is  now  urged  against  the  writ."  These 
observations  apply  with  much  force  to  the 
case  under  consideration. 

But  if  the  objection  may  be  deemed  proper- 
ly presented,  it  forms  no  ground,  in  my  judg- 
ment, for  granting  the  present  application, 
even  conceding  the  affidavit  to  be  a  nullity.  In 
that  view,  the  plaintiff  in  error  has  failed  to 
comply  with  the  requirements  of  the  statute. 
2  R.  S.,  597,  sec.  35.  The  sureties  in  the  new 
bond  have  not  justified  ;  and  the  proper  rem- 
74*]  edy  in  such  *case  is  by  applying  for  a 
superseded*  of  the  writ  to  some  officer  author- 
ized to  allow  the  same.  Id.,  598,  sec.  36. 

The  question  then  remains  to  be  considered 
whether  we  can  dismiss  this  writ  on  account 
of  the  insufficiency  of  the  sureties. 

Writs  of  error,  upon  any  final  judgment  or 
determination,  in  all  civil  cases,  are  writs  of 
right,  and  issue  of  course,  "subject  to  the 
regulations  prescribed  bylaw."  2  R.  S.,  591, 
sec.  1.  One  of  these  regulations  is,  that  on  the 
allowance  of  the  writ,  the  party  prosecuting  it 
shall  execute  a  bond  to  the  opposite  party,  with 
sureties,  in  a  specified  penalty,  and  with  a  con- 
dition adapted  to  the  nature  of  the  case.  2  R. 
S. ,  595,  596.  Previous  to  the  last  revision  of 
the  statutes  no  bond  was  necessary,  unless  the 
writ  was  intended  to  operate  as  a  stay  of  exe- 
cution. 1  R.  L.,  143.  Dyett  v.  Pendleton,  8 
Cow.,  825.  But  now  a  bond  is  required  in  all 
cases;  2  R.  S.,  595,  sec.  26;  and  provision  is 
made  for  superseding  the  writ  without  the  in- 
terference of  the  court,  if  the  sufficiency  of  the 
sureties  be  not  established  in  the  manner  point- 
ed out  by  the  statute.  Id.,  597,  598,  sees.  33- 
36.  After  their  sufficiency,  however,  has  been 
thus  established — the  party  prosecuting  the 
writ  having  then  complied  with  the  "regula- 
tions prescribed  by  law" — nothing  else  can  be 
required  of  him,  and  no  further  conditions  im- 
posed. It  is  the  province  of  the  Legislature, 
but  not  of  this  court,  to  prescribe  additional 
regulations,  if  any  are  deemed  necessary. 

In  the  case  of  Ames  v.  Webber,  11  Wend., 186, 
cited  by  the  counsel  for  the  defendant,  this 
court  quashed  the  writ  of  error  as  having  been 
"sued  out  against  good  faith."  The  facts  upon 
which  this  decision  was  based  are  not  present- 
ed by  the  report,  but  from  the  report  of  a  de- 
cision made  in  the  same  cause  by  the  Supreme 
Court  (10  Wend.,  624),  it  appears  that  the  par- 
ty prosecuting  the  writ  had  given  a  stipula- 
tion at  the  circuit  which  was  considered  equiv- 
alent to  a  relaase  of  the  error  relied  on;  and 
that  he  was  attempting  to  reverse  the  judg- 
ment in  violation  of  the  effect  of  his  stipula- 
tion. Nothing  of  that  nature  is  shown  here. 
On  the  contrary,  it  appears  by  the  affidavits 
75*]  *read  in  opposition  to  the  motion  that 
the  writ  of  error  is  prosecuted  in  good  faith ; 
and  as  the  proceedings  of  the  plaintiff  in  error 
have  been  in  compliance  with  the  regulations 
prescribed  by  the  statute,  we  ought  not  to  in- 
terfere. I  am  of  opinion,  therefore,  that  the 
motion  should  be  denied,  with  costs. 

All  the  members  of  the  Court  who  heard  the 
argument  concurring  in  this  result, 

Ordered  accordingly. 

Cited  in-7  Hill,  156. 
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Constitutional  Law — Trial  by  Jury — Statute — 
/Sureties  on  Recognizance. 

A  statute  authorizing  a  magistrate  to  convict  one 
who  abandons  or  neglects  to  provide  for  his  wife, 
etc.,  of  being:  a  disorderly  person,  and  to  require 
sureties  for  his  good  behavior,  though  it  do  not  give 
the  right  of  trial  by  Jury,  is,  nevertheless,  constitu- 
tional. 

In  an  action  on  a  recognizance  taken  in  such  case, 
the  sureties  may  defeat  a  recovery  by  pleading  and 
proving,  notwithstanding  the  conviction,  that  the 
woman  alleged  to  have  been  abandoned  or  left  un- 
provided for  by  their  principal,  was  not  in  fact  his 
wife. 

Where  the  issue  is  upon  that  question,  the  con- 
viction is  not  even  prima  facie  evidence  against  the 
sureties.  Per  Walworth,  C/ianceMor. 

Citations— 1  R.  8.  639.  sec.  7 ;  Const.,  art.  7,  sec.  2  ; 
Col.  Act,  Sep.  1,  1744 ;  Greenl.  Laws,  N.  Y.,  52,422 :  2 
R.  L..  1813,  pp.  504.  507 ;  7  Jac.,  1,  ch.  4  ;  1  Wend.,  277; 
2  R.  8.,  617,  sec.  28  :  1  Hill,  355 ;  1  R.  L.,  1813,  pp.  114, 
154;  2  T.  R.,  190;  3R.8.,  551.  2d  ed.;  Act,  Jan.  23, 1833, 
sec.  7. 

ON  error  from  the  Supreme  Court.  The  suit 
originated  in  the  N.  Y.  C.  P.,  where  judg- 
ment was  rendered  against  Duffy  as  surety  in 
a  recognizance  taken  before  a  justice  of  the 
peace  of  the  City  of  N.  Y..  for  the  good  be- 
havior of  one  Dennis  Daly,  who  was  brought 
before  the  justice  on  a  charge  of  having  neg- 
lected to  provide  for  the  support  of  his  wife 
according  to  his  means.  See,  Sess.  L.,  1833, 
p.  11,  sec.  7  ;  and  1  R.  S.,  638.  639.  The  re- 
cognizance bore  date  in  May,  1838,  and  the 
condition  was  in  these  words:  "  Whereas,  the 
said  Dennis  Daly  has  been  duly  convicted  of 
being  a  disorderly  person,  that  is  to  say,  a  per- 
son who  has  neglected  to  provide  for  the  sup- 
port of  his  wife,  Joanna,  according  to  his 
means,  for  the  last  seven  years  ;  now,  there- 
fore, the  condition  of  the  above  recognizance 
*is  such,  that  if  the  above  named  Dennis  [*76 
Daly  shall  be  of  good  behavior  towards  the 
people  of  the  State  of  N.  Y.  for  the  space  of 
one  year  next  ensuing  the  date  hereof,  then 
the  above  recognizance  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue."  It  was  al- 
leged in  the  declaration  that,  ever  since  the 
giving  of  the  recognizance,  Daly  had  neglect- 
ed to  provide  for  the  support  of  Joanna,  his 
wife,  according  to  his  means,  and  had  aban- 
doned her.  Duffy  interposed  several  pleas,  the 
third  of  which  was,  that  Daly  had  not  neglect- 
ed, since  the  giving  of  the  recognizance,  to 
provide  for  the  support  of  his  wife.  Fourth 
plea,  that  Joanna  was  not  and  never  had  been 
the  wife  of  Daly.  Fifth  plea,  that  the  convic- 
tion of  Daly,  mentioned  in  the  declaration,  was 
by  the  justice  alone,  without  a  jury,  contrary 
to  the  7th  article  of  the  Constitution  of  this 
State,  and  that  the  recognizance  was,  there- 
fore, obtained  by  duress  of  imprisonment. 
The  last  plea  was  demurred  to;  and  the  C.  P. 
adjudged  it  insufficient.  On  the  trial  of  the 
other  issues,  the  plaintiffs  gave  in  evidence  a 
memorial  or  record  of  Daly's  conviction,  corre- 
sponding with  the  recital  in  the  recognizance. 
Evidence  was  also  given  tending  to  show 
that,  several  years  previous  to  the  conviction, 
Daly  and  Joanna  lived  together  in  Nova  Sco- 
tia, and  were  reputed  to  be  husband  and  wife; 
that  he  left  her  in  1832,  and  had  since  resided 
in  the  City  of  N.  Y.;  that  she  came  to  the  city 
a  short  time  before  the  conviction,  and  re- 
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turned  to  Nova  Scotia  soon  afterwards  ;  and 
that  he  had  not  provided  for  her  support  ac 
cording  to  the  legal  effect  of  the  recognizance. 
Duffy  offered  to  prove  that  Joanna  was  not  the 
wife  of  Daly,  and  never  had  been;  but  the  C. 
P.  rejected  the  evidence,  holding  that  the  con- 
viction was  conclusive  on  this  point.  Excep- 
tion. Duffy  further  offered  to  show  that  Daly 
was  married  in  the  City  of  N.  Y.,  six  years  be- 
fore the  trial,  to  a  woman  other  than  the  said 
Joanna;  and  that  he  had  ever  since  lived  with 
and  supported  his  wife  and  her  children.  This 
evidence  was  also  rejected,  and  Duffy  again 
excepted.  The  jury  rendered  a  verdict  in  fa- 
vor of  the  plaintiffs ;  and  judgment  passed 
against  Duffy  upon  the  whole  record.  This 
judgment  was  affirmed  by  the  Supreme  Court; 
77*]  but'  the  case  there  turned,  as  *will  be 
seen  by  the  report  of  it  in  1  Hill,  355,  on  the 
single  question  raised  by  the  demurrer  to  the 
fifth  plea.  Duffy  afterwards  brought  error  to 
this  court. 

Mr.  C.  O'Conor,  for  plaintiff  in  error. 

Mr.  A.  L.  Robertson,  for  defendants  in 


The  Chancellor.  The  plaintiff  in  error 
was  sued  in  the  court  below  upon  a  recogni- 
zance entered  into  by  him,  as  a  surety  for  D. 
Daly,  conditioned  for  the  good  behavior  of  the 
latter  for  one  year,  pursuant  to  the  directions  of 
the  3d  section  of  the  title  of  the  Revised  Statues 
relative  to  disorderly  persons.  1  R.  S.,  639.  The 
7th  section  of  the  Act  of  January  23, 1833.  merely 
adds  to  the  class  of  those  who  are  declared  to 
be  disorderly  persons  by  the  title  of  the  Re- 
vised Statutes  referred  to,  "Husbands  or  pa 
rents  who  have  actually  abandoned  their  wives 
or  children,  in  the  City  of  New  York,  without 
adequate  support,  or  who  neglect  to  provide 
for  their  wives  or  children  according  to  their 
means."  But  the  proceedings  against  them 
are  to  be  in  the  manner  prescribed  by  that  ti- 
tle of  the  Revised  Statutes.  Although  the  last 
clause  of  the  Act  of  January,  1833,  declares  it 
to  be  the  duty  of  the  magistrate  before  whom 
the  accused  is  brought  for  examination,  to 
judge  and  determine  from  the  facts  and  cir- 
cumstances of  the  case  whether  his  conduct 
amounts  to  such  desertion  or  neglect  to  pro- 
vide for  his  wife  or  children;  that  is  merely 
what  the  magistrate  must,  of  course,  do  in  the 
case  of  a  person  brought  before  him  charged 
with  being  a  disorderly  person,  under  the  pre- 
vious provisions  of  the  Revised  Statutes.  It  is 
only  necessary,  therefore,  to  inquire  whether 
the  provisions  of  that  title  of  the  Revised  Stat- 
utes are  constitutional;  and  whether  the  decis- 
ion of  the  magistrate  was  such  a  conviction  as 
to  render  it  conclusive  against  Daly,  in  all  fut- 
ure proceedings,  that  the  Joanna  named  in  the 
conviction  as  his  wife  was,  in  fact,  such  wife. 

I  have  no  doubt  as  to  the  constitutionality 
of  the  provisions  of  this  title,  or  of  the  Act  of 
78*1  1833,  so  far  as  they  are  brought  in  *ques 
tion  in  this  case.  The  Constitution  docs  not 
require  an  indictment  in  all  criminal  cases;  or 
even  for  all  crimes  which  are  infamous  in  their 
character.  For  the  crime  of  petit  larceny, 
which  was  always  considered  as  infamous,  is 
expressly  excepted  from  the  section  of  the  7th 
article  of  the  Constitution,  which  requires  an 
indictment  for  capital  offenses,  and  all  infa- 
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mous  crimes.  Nor  does  the  Constitution  re- 
quire a  trial  by  jury  in  every  case  of  a  crimi- 
nal nature.  The  provision  of  the  Constitution 
on  that  subject  is,  that  the  trial  by  jury  in  all 
cases  in  which  it  had  been  used  at  the  time  of 
the  adoption  of  the  new  Constitution,  should 
remain  inviolate  forever.  Const.,  art.  7,  sec. 
2.  A  provision  substantially  in  the  same  form 
was  contained  in  the  former  Constitution  of 
this  State.  But  the  statutes  of  the  Colony,  pre- 
vious to  the  adoption  of  the  old  Constitution, 
and  the  statute  subsequently  thereto,  express- 
ly authorized  the  trial  of  petit  larceny,  and  of- 
fenses not  infamous  in  their  character,  under 
the  degree  of  grand  larceny,  without  indict- 
ment, and  without  a  jury,  where  the  accused 
neglected  to  give  security  to  appear  at  the  next 
Court  of  General  Sessions.  See,  Colonial  Act 
of  Sep.  1.  1744,  and  1  Greenl.  L.  N.  Y.,  422;  2 
R.  L.  of  1813,  pp.  504,  507.  And  the  first  law 
authorizing  a  trial  by  jury  in  any  case,  in  a 
Court  of  Special  Sessions,  for  such  offenses, 
was  passed  subsequent  to  the  adoption  of  the 
present  Constitution. 

The  summary  proceedings  against  rogues 
and  vagabonds  and  disorderly  persons,  and 
particularly  such  as  were  able  to  support  their 
wives  and  children,  who  should  run  away  and 
leave  them  to  the  parish,  or  who  should  threat- 
en to  do  so,  formed  a  part  of  the  common  law 
of  the  Colony  of  N.  Y.,  derived  from  the  stat- 
ute 7  Jac.  1,  ch.  4,  and  other  previous  statutes, 
and  was  brought  by  our  ancestors  to  this  coun- 
try as  a  part  of  the  law  of  England,  from 
whence  they  came.  And  in  the  revision  of  the 
laws,  of  1788,  when  the  Legislature  declared 
that  none  of  the  statutes  of  England  should 
operate  or  be  considered  laws  in  this  State,  the 
provisions  of  the  several  English  statutes  on 
the  subject  of  the  proceedings  against  vagrants 
and  disorderly  persons  were  embodied  in  the 
Act  of  February,  1788,  for  apprehending  and 
punishing  disorderly  persons.  2  Greenl.  L., 
52.  This  "statute  continued  in  force  un  [*79 
til  the  adoption  of  the  Revised  Statutes;  and 
the  substance  of  its  provisions  was  incorporated 
in  the  title  before  referred  to,  with  some  ex- 
tensions as  to  the  class  of  persons  embraced 
therein,  so  as  to  include  common  gamblers, 
rope  dancers,  common  showmen,  etc.  The 
former  law  is  modified,  however,  by  this  title 
of  the  Revised  Statutes,  in  favor  of  the  accused 
by  permitting  him  to  give  security  for  his  good 
behavior  and  to  be  discharged  from  arrest,  in- 
stead of  being  committed  to  the  Bridewell  or 
House  of  Correction  for  sixty  days,  or  until 
the  next  Court  of  General  Sessions,  at  hard  la- 
bor, as  authorized  by  the  former  statute.  And 
as  the  proceedings  under  this  title  of  the  Re- 
vised Statutes  preserve  all  the  rights  of  the  ac- 
cused which  he  before  had,  and  give  him  some 
additional  rights  in  a  proceeding  in  which  the 
right  of  trial  by  jury  has  never  existed  in  this 
State,  I  have  no  doubt  as  to  the  constitutional- 
ity of  the  law,  although  it  extends  to  some  of- 
fenses of  the  same  nature  and  character,  which 
were  not  embraced  in  the  Act  of  February, 
1788. 

The  fifth  plea,  setting  up  the  unconstitu- 
tionality  of  the  law,  and  charging  that  the  re- 
cognizance was  obtained  by  duress  of  impris- 
onment upon  an  illegal  arrest  under  the  same, 
was,  therefore,  bad.  And  the  judgment  of 
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the  court  below  upon  the  demurrer  to  that 
plea  was  not  erroneous.  The  defendant  in  that 
court,  therefore,  could  in  no  event  be  entitled 
to  the  costs  of  that  plea,  or  of  the  argument  of 
the  demurrer  to  the  same.  Williams  v.  Wright, 
1  Wend.,  277;  2  R.  S.,  617,  sec.  28. 

I  think,  however,  the  Court  of  C.  P.  erred 
in  refusing  to  receive  evidence,  on  the  part  of 
the  defendant,  to  show  that  the  person  who 
claimed  to  be  the  wife  of  Daly  never  was  bis 
wife,  and  that  he  had  a  wife  and  family  in  the 
city,  who  had  lived  with  and  been  supported 
by  him  for  the  last  six  years.  Even  where  the 
accused  neglects  to  give  bail,  the  conviction 
of  him  as  a  disorderly  person,  by  the  commit- 
ting magistrate,  is  only  conclusive  evidence  so 
far  as  to  justify  the  commitment,  and  to  lay 
the  foundation  for  a  further  proceeding  against 
the  accused,  by  the  Court  of  General  Sessions 
of  the  Peace.  "And  the  8th  section  of  the  Act 
makes  it,  for  that  purpose,  merely  presumptive 
8O*]  *evidenceof  the  facts  contained  therein, 
until  disproved.  1  R.  S.,  639.  The  justice  of 
the  Supreme  Court  who  delivered  the  opinion 
in  this  case  says,  the  statute  authorizes  the 
magistrate  to  deal  with  the  accused  in  a  sum- 
mary way,  "not  to  punish  him  for  a  crime  com- 
mitted, but  to  require  him  to  give  security  that 
he  will  not  commit  a  crime."  1  Hill,  355.  But 
that  court,  in  the  press  of  business  before  it, 
has  overlooked  the  fact,  which  distinctly  ap- 
peared in  the  bill  of  exceptions,  that  the  Court 
of  C.  P.  held  the  record  of  the  conviction  not 
only  conclusive  evidence  that  the  accused  had 
committed  the  offense  charged  against  him, 
but  also  conclusive  evidence  against  the  surety 
in  the  recognizance  that  the  person  for  whose 
support  Daly  had  neglected  to  provide  was  in 
fact  his  wife.  This  decision  of  the  C.  P.  was, 
I  think,  erroneous. 

The  old  statute  not  only  contemplated  the 
commitment  of  the  accused  for  the  purposes  of 
preventive  justice,  but  for  punishment  also. 
For  when  convicted  he  was  to  be  committed 
to  the  House  of  Correction,  and  kept  at  hard 
labor  for  the  time  prescribed;  and  no  provision 
was  made  for  bailing  him  within  that  time.  1 
R.  L.  of  1813,  p.  114;  King  v.  Brooke,  2  T.  R.. 
190.  That  was,  therefore,  a  commitment  in 
execution;  and  was  not  mere  preventive  jus- 
tice, to  guard  against  a  repetition  of  the  al- 
leged offense.  It  is  evident,  however,  that  the 
Legislature  intended  to  change  the  law  in  this 
respect,  and  try  the  effect  of  preventive  jus- 
tice, to  a  certain  extent.  The  revisers  say,  in 
their  note  to  the  2d  section,  that  the  principle 
is  taken  from  the  9th  section  of  the  Act  to  Pre- 
vent gaming;  and  that  they  believe  its  applica- 
tion to  the  case  of  disorderly  persovs,  in  au- 
thorizing sureties  for  good  behavior  to  be  taken, 
instead  of  commiting  the  offenders  in'  the  first 
Instance,  will  be  salutary.  3  R.  S.,  551,  2d  ed. 
And  it  will  be  seen  that  the  commitment  un- 
der the  section  of  the  Act  of  March,  1801,  to 
prevent  excessive  and  deceitful  gaming,  to 
which  they  refer,  1  R.  L.  of  1813,  p.  154,  is 
unquestionably  a  commitment  to  obtain  secu- 
rity only,  as  a  means  of  preventive  justice;  and 
not  a  commitment  in  execution  for  the  previ- 
ous offense. 

I  think,  therefore,  that  the  record  of  the 
81*]  conviction  by  the  justice,  *in  this  case, 
for  the  purpose  of  justifying  a  commitment 
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until  surety  for  the  good  behavior  of  Daly 
should  be  given,  if  he  refused  to  give  such 
surety  voluntarily,  was  not  evidence  that  the- 
person  claiming  to  be  his  wife  actually  stood 
in  that  relation  to  him,  in  a  suit  for  an  alleged 
breach  of  the  recognizance.  To  entitle  the- 
plaiu tiffs  in  the  court  below  to  recover,  it  was 
necessary  for  them  to  show  that  Daly,  after 
the  giving  of  the  recognizance,  had  neglected 
to  provide  for  his  wife  according  to  his  means; 
as  that  allegation  in  the  declaration  was  put  in 
issue  by  the  third  and  fourth  pleas  of  the  de- 
fendant. And  for  that  purpose  the  conviction 
was  not  even  prima  facie  evidence,  much  less 
conclusive  against  the  surety,  that  the  person- 
claiming  Daly  as  her  husband  was  his  real 
wife,  and  that  the  woman  to  whom  he  had 
been  married  for  six  years  was  an  adulteress. 
Without  inquiring,  therefore,  whether  this- 
is  such  a  case  as  was  contemplated  by  the  7th 
section  of  the  Act  of  January,  1833,  even  if 
Daly  had  been  lawfully  married  to  the  woman 
with  whom  he  formerly  cohabited  in  Nova 
Scotia,  according  to  the  laws  of  that  country, 
the  rejection  of  the  defendant's  evidence  was 
an  error  for  which  the  judgment  of  the  Court 
of  C.  P.  should  have  been  reversed.  I  shall, 
therefore,  vote  to  reverse  both  judgments,  ex- 
cept so  much  of  the  judgment  of  the  C.  P.  aa 
overrules  the  demurrer  to  the  fifth  plea.  If 
the  members  of  this  court  concur  with  me  in 
opinion,  a  venire  de  novo  must  be  awarded;  and 
the  costs  on  the  writs  of  error  to  the  Supreme- 
Court  and  to  this  court  should  abide  the  re- 
sult of  the  suit. 

Root,  Senator,  delivered  an  opinion  in  favor 
of  affirming  the  judgment  of  the  Supreme 
Court. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed?" — all  the  members  of  the- 
Court  present  who  heard  the  argument,  except 
Senators  Rhoades  and  Root,  voted  for  reversal. 
Judgment  reversed  and  venire  de  novo- 
awarded. 

Reversingr-1  Hill,  355. 

Commented  on— 4  Rob.,  311. 

Cited  in-13  N.  Y.,  484 :  17  Hun,  492  ;  23  Hun,  376;; 
55  Barb..  171 ;  61  Barb.,  629 ;  34  How.  Pr.,  162 ;  45  How. 
Pr.,  98, 99 ;  6  Abb.  N.  S.,  121 ;  2  Park..  319,  562 ; 
Obs.,  307. 


*WATTS'  ADMINISTRATORS  [*82 

v. 
KINNEY. 

Jurisdiction — Action  Does  Not  Lie  for  Injuries  to' 
Land  in  Another  State — Diversion  of  Water — 
Lease  of  Mill  with  Right  to  Flow  Lands — 
Pleading  and  Practice. 

An  action  on  the  case  for  an  injury  to  real  prop- 
erty situated  in  another  State,  cannot  be  maintained 
in  the  courts  of  this  State. 

Where  a  suit  was  brought  in  the  Superior  Court 
of  the  City  of  N.  Y.  for  an  injury  committed  in  the 
State  of  N.  J.  by  diverting-  water  from  the  plaintiff's 
mill ;  held,  that  the  court  had  not  jurisdiction. 

If  in  such  case  the  declaration  describe  the  mill  as 
situated  "in  the  State  of  New  Jersey,  to  wit :  at  the 
City  and  County  of  New  York,"  the  defendant  may 
avail  himself  of  the  want  of  jurisdiction  on  the  trial 

NOTE.— Diversion  of  water— Injury  committed  in 
another  State— Jurisdiction.  See  the  above  case  of" 
Watts  v.  Kinney.  23  Wend,,  484,  note. 
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by  motion  for  a  nonsuit;  but,  semblc,  he  cannot 
raise  the  objection  by  demurrer. 

Where,  however,  the  objection  distinctly  appears 
on  the  face  of  the  declaration,  the  defendant  may 
avail  himself  of  it  by  demurrer ;  and  quaere,  whether 
he  waives  his  right  to  move  for  a  nonsuit  on  this 
ground  by  omitting  to  demur. 

A  lease,  after  demising  a  mill  site  on  a  certain 
brook,  proceeded  thus,  "together  with  the  use  of 
the  dam  now  across  said  brook,  with  the  privilege 
of  usinsr  the  water  and  waterfall  created  by  said 
dam ;  and  with  the  further  privilege  of  flowmg  so 
much  of  the  adjoining  marsh  as  may  be  necessary, 
provided  that  the  same  be  not  raised  higher  than  to 
flow  the  water  back  even  with  the  bottom  of  the 
apron  of  the  water-wheel  at  the  mill  next  above  as 
the  same  now  lays."  Held,  that  the  lessee  did  not 
acquire  the  unqualified  right  of  using  all  the  water 
which  the  dam  would  contain  as  it  existed  at  the 
date  of  the  lease,  but  that  he  must  so  use  the  dam  as 
not  to  raise  the  water  above  the  bottom  of  the  apron 
at  the  upper  mill. 

Citations— 1  Sm.  Lead.  Cas.,  340 ;  4  T.  R.,  503 ;  1 
Brock.,  203 :  1  Taunt,  380 :  2  R.  S.,  409,  sec.  2 ;  3  R.  8., 
261,  sec.  5 ;  Laws,  1828,  p.  141,  sec.  5 ;  Story,  Conn.  L., 
466,  sec.  554 ;  1  Chit.  PI.  298,  299,  310,  Spr.  ed.,  1833 ; 
Gould,  PI.,  234,  236 : 12  Wend.,  147 : 1  Dunl.  Pr.,  242 ;  4 
T.  R.,  503. 

ON  error  from  the  Supreme  Court.  The 
plaintiffs  in  error,  administrators  of  George 
Watts,  deceased,  brought  an  action  on  the 
case  in  the  Superior  Court  of  the  City  of  N.  Y. 
against  the  defendant  in  error,  for  an  alleged 
injury  to  a  certain  mill  and  water  privilege, 
and  for  obstructing  a  right  of  way.  The  dec- 
laration contained  four  counts,  three  of  which 
described  the  water  privilege  and  right  of  way 
as  "situate  and  being  at  Newark,  to  wit:  at 
the  City  and  County  of  New  York;"  and  in 
the  fourth  count  they  were  described  as  "situ- 
ate, lying  and  being  in  the  township  of  New- 
ark in  the  State  of  New  Jersey,  to  wit:  at  the 
City  and  County  of  New  York."  The  defend- 
ant pleaded  the  general  issue. 

On  the  trial  in  the  Superior  Court  the  plaint- 
iffs gave  in  evidence  a  lease  for  ten  years  from 
the  defendant  to  George  Watts,  the  intestate, 
dated  in  August,  1831,  of  a  lot  of  ground,  dock 
and  water  privilege,  situated  on  the  bank  of 
83*]  the  Passaic  *River  in  the  State  of  N.  J., 
"that  is  to  say,  thirty  feet  front  on  the  said 
river,  of  the  dock,  called  and  known  by  the 
name  of  the  stone  dock,  being  the  upper  end 
of  said  dock  and  adjoining  the  brook,  and  to 
run  thirty  feet  in  width,  one  hundred  and 
fifty  feet  up  the  said  brook  from  the  front  of 
said  dock,  together  with  the  use  of  the  dam 
now  across  said  brook,  with  the  privilege  of 
using  the  water  and  waterfall  created  by  said 
dam;  and  with  the  further  privilege  of  flow- 
Ing  so  much  of  the  adjoining  marsh  as  may  be 
necessary,  provided  the  said  dam  be  not  raised 
higher  than  to  flow  the  water  back  even  with 
the  botton  of  the  apron  of  the  water-wheel 
at  the  mill  next  above  aa  the  same  now  lays," 
etc. 

It  further  appeared  at  the  trial  that  the 
plaintiffs  were  possessed  of  a  mill  erected  by 
their  intestate  on  the  demised  premises,  which 
was  propelled  by  the  water  from  the  dam  men- 
tioned in  the  lease;  that  the  mill  next  above 
on  the  brook  belonged  to  the  defendant;  that 
after  the  plaintiffs'  mill  was  put  in  operation 
their  dam  flowed  the  water  back  so  as  to  raise 
It  eleven  inches  on  the  apron  of  the  water- 
wheel  at  the  defendant's  mill;  that  the  defend- 
ant thereupon  cut  a  trench  or  ditch  immedi- 
ately below  his  mill,  leading  from  the  brook 
around  the  dam  of  the  plaintiffs,  whereby  the 
HILL  6. 


water  in  their  dam  was  reduced  to  a  level  with 
the  apron  of  the  defendant's  water-wheel;  that 
the  dam  had  not  been  altered  since  the  execu- 
tion of  the  lease  to  the  plaintiffs'  intestate,  nor 
had  the  water  been  raised  by  it  so  high  at  any 
period  as  to  overflow  its  top;  and  that  the  di- 
version of  the  water  occasioned  by  the  trench 
or  ditch  had  greatly  obstructed  the  plaintiffs 
in  the  use  of  their  mill  and  impaired  its  value. 
Evidence  was  also  given  tending  to  show  that 
a  passage  way  leading  to  the  demised  premises 
was  interrupted  by  the  trench  or  ditch  in  ques- 
tion. 

After  the  evidence  on  both  sides  was  closed 
the  defendant  moved  for  a  nonsuit,  insisting: 
1.  That  the  action  was  local  both  by  statute 
and  at  common  law,  and  could  not  be  tried  in 
the  City  and  County  of  N.Y.,  nor  elsewhere  in 
this  State;  2.  That,  inasmuch  as  the  proviso 
in  the  lease  controlled  the  grant  of  water  pow- 
er, and  reserved  the  right  to  the  lessor  of  pre- 
venting *the  water  from  flowing  back  [*84- 
upon  the  apron  of  his  water-wheel,  the  plaint- 
iffs could  not  recover  without  showing  that  the 
ditch  or  drain  in  question  had  reduced  the 
the  water  below  the  level  of  the  apron.  The  Su- 
perior Court  ordered  a  nonsuit  and  the  plaint- 
iffs excepted.  This  decision  was  afterwards 
affirmed  by  the  Supreme  Court;  whereupon 
the  plaintiffs  brought  error.  For  the  opinion 
of  the  Supreme  Court,  see  23  Wend.,  484,  et  seq. 

Mr.  D.  Graham,  for  the  plaintiffs  in  error. 
The  question  whether  an  action  like  the  pres- 
ent can  be  maintained  in  this  State,  is  not  one 
of  venue  but  of  jurisdiction.  It  does  not  re- 
late merely  to  the  place  of  trial,  but  to  the 
power  of  our  courts  to  take  cognizance  of  the 
case  under  any  circumstances.  Smith  v.  Bull, 
17  Wend.,  323. 

The  true  rule  in  respect  to  jurisdiction,  where 
the  injury  complained  of  was  committed  be- 
yond the  territory  of  the  State,  is  that,  if  the 
action  proceed  in  rem,  our  courts  have  no  pow- 
er to  take  cognizance  of  it,  but  if  it  proceed  in 
personam,  and  claim  nothing  but  damages,  as 
in  this  case,  the  jurisdiction  is  complete.  Co. 
Litt. ,  282  b  ;  Mostyn  v.  Fabrigas,  Cowp. ,  161 ;  8. 
G.,  1  Smith,  L.  C.,  340, 356-360;  Ptianiv.  Law- 
ton,  6  Bing.  N.  C.,  90;  Bulwer's  case,  7  Co. 
Rep.,  57;  Oawen  v.  Hussee,  1  Dyer,  406,  pi.  70; 
Counter  of  Derby' s  case,  Keilw.,  202;  Anon.,  1 
Salk.,  404;  MfaheU  v.  Bunch,  2  Paige,  615; 
Penn  v.  Ld.  Baltimore,  1  Ves..  Sr.,444;  Archer 
v.  Preston,  cited  in  Earl  of  Arglasse  v.  Mus- 
champ,  1  Vern.,  77,  135;  Farley  v.  Shippen, 
Wythe,  135;  Ouerrant  v.  Fowler,  1  Hen.  &  M., 
5:  Massie  v.  Watts,  6  Cr.,  148;  Austin's  Heirs  v. 
Kodlmj,  4  Mon..  436;  Williams  v.  Burnett,  6 
Mon.,  3*3;  Brown  v.  McKee,  U.  J.  Marsh.,  474; 
Carroll  v.  Lee,  3  Gill.  &  J  ,  504;  Ward  v.  Ar- 
redondo,  1  Hopk.,  213;  Tulloch  v.  Hartley,  1 
Younge&C.,  N.  C.,  114. 

Again  ;  the  objection  to  jurisdiction  could 
not  properly  be  raised  at  the  trial.  By  plead- 
ing in  bar,  the  defendant  not  merely  submitted 
to  but  affirmed  the  jurisdiction  of  the  court, 
and  thus  precluded  himself  from  afterwards 
questioning  it.  Smith  v*  Elder,  8  Johns. ,  [*85 
105,  118.  In  the  fourth  count  of  the  declara- 
tion, moreover,  it  was  distinctly  averred  that 
the  injury  complained  of  was  committed  upon 
premises  situated  in  the  State  of  N.  J.,  and  if 
if  the  defendant  intended  to  object  the  want 
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of  jurisdiction,  he  was  bound  to  demur.  1 
Chit.  PI.,  310,  Spr.  ed.  of  1833. 

The  second  ground  upon  which  the  nonsuit 
was  asked  at  the  trial,  proceeded  upon  an  er- 
roneous view  of  the  legal  effect  of  the  lease. 
This  in  express  terms  gave  Watts  the  unre- 
stricted "use  of  the  dam  now  across  the  brook, 
with  the  privilege  of  usiug  the  water,  and  wa- 
terfall created  by  the  same."  The  proviso 
which  follows  was  not  designed  to  prevent 
Watts  from  enjoying  the  full  benefit  of  all  the 
water  which  the  dam  would  contain,  but  to  re- 
strict the  "further  privilege"  granted,  viz. :  the 
right  of  flowing  the  "adjoining  marsh."  The 
defendant,  therefore,  was  not  justified  in  drain- 
ing the  water  from  the  dam  under  the  circum- 
stances proved  at  the  trial. 

Mr.  J.  W.  Gerard,  for  the  plaintiff  in  er- 
ror. The  action  being  for  an  injury  to  real 
property  situated  in  N.  J.,  is  local  both  at  com- 
mon law  and  under  the  Revised  Statutes;  and 
the  courts  of  this  State  have  no  power  to  try 
it.  2  R.  8.,  409,  sec.  2,  sub.  1  ;  1  Chit.  PI., 
298.  299,  Spr.  ed.  of  1833;  1  Saund.,  PI.  &  Ev., 
412;  Mayor  of  Berwick?.  Ewart,  2  W.  Bl.f  1068, 
1069;  The  Mersey  &  Irwett  Nav.  Co.  v.  Douglass, 
2  East,  497,  501  ;  Shelling  v.  Farmer,  1  Str., 
646;  Doulson  v.  Matthews,  4  T.  R.,  503;  Story, 
Confl.  L. ,  463-466  ;  Livingston  v.  Jefferson,  1 
Brockenb.,  203;  8.  C.,  4 Hall,  L.  J.,  78.  The 
Superior  Court,  moreover,  has  not  jurisdiction 
of  any  local  action  unless  it  arise  within  the 
City  and  County  of  N.  Y.  Sess.  L.  1828,  p. 
141,  sec.  5;  3  R.  S.,  261. 

It  is  said,  however,  that  if  the  defendant  in- 
tended to  avail  himself  of  the  want  of  juris- 
diction, he  should  have  demurred,  and  that 
the  objection  came  too  late  at  the  trial.  The 
answer  is,  that  the  plaintiffs  have  so  framed 
their  declaration  as  to  preclude  a  demurrer  ; 
the  place  where  the  injury  arose  being  stated 
86*]  *in  each  count,  under  a  videlicet.  In  such 
case  a  motion  for  a  nonsuit  is  the  proper  mode 
of  taking  the  objection.  Warren  v.  Webb,  1 
Taunt. ,  380;  Righlmyer  v.  Raymond,\2  Wend. , 
51  ;  Morgan  v.  Lyon,  Id.,  265.  Indeed,  even 
where  the  objection  appears  on  the  face  of  the 
declaration,  the  defendant  has  the  right  of 
electing  whether  he  will  demur  or  reserve  the 
point  as  a  ground  of  nonsuit  at  the  trial.  Gould, 
PI.,  234,  236;  Onderdonk\.  Ranlett,  3  Hill, 323, 
327;  Delafield  v.  Illinois,  2  Id.,  159. 

The  plaintiffs  were  properly  nonsuited  upon 
the  second  point  taken  at  the  trial.  Under  the 
lease  in  question  they  were  not  entitled  to  use 
the  dam  in  such  a  manner  as  to  raise  the  water 
at  the  defendant's  mill  higher  than  "the  bot- 
tom of  the  apron  of  the  water-wheel."  The 
drain  complained  of  never  reduced  the  water 
below  that  point  and,  consequently,  no  legal 
right  of  the  plaintiffs  has  been  interfered  with. 
Kinney  v.  Watts,  14  Wend.,  38,  41,  42  ;  Watts 
v.  Kinney,  23  Wend.,  484,  486. 

Walworth,  Chancellor.  The  plaintiffs  in 
error  brought  an  action  on  the  case  in  the  Su- 
perior Court  of  the  City  of  N.  Y.  for  an  in- 
jury to  real  property,  and  were  nonsuited  upon 
the  trial.  And  two  questions  are  presented 
for  our  consideration  on  this  writ  of  error, viz. : 
1.  Whether  such  an  action  can  be  sustained 
in  the  common  law  courts  of  this  State  for  an 
injury  to  real  property  in  the  State  of  N.  J.  ; 
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and  2.  Whether  the  evidence  of  the  plaintiffs 
upon  the  trial  was  sufficient  to  authorize  a  re- 
covery for  the  injury  complained  of  in  any 
court. 

The  cause  of  action  stated  in  the  declaration 
is  unquestionably  local,  not  only  by  the  pro- 
visions of  the  Revised  Statutes,  but  also  by  the 
settled  rule  of  the  common  law.  The  decision 
in  Mostyn  v.  Fabrigas,  1  Smith.  L.  C.,  340,  was 
itKa  suit  for  an  injury  to  the  person  of  the 
plaintiff  in  a  foreign  country,  and  not  for  an 
injury  to  real  estate  beyond  the  jurisdiction  of 
the  court.  The  case  was  rightly  disposed  of 
upon  the  facts  there  presented.  But  Ld.  Mans- 
field, in  pronouncing  his  opinion,  approved  of 
two  Nisi  Prius  decisions  in  which  actions  were 
*sustained  in  England  for  injuries  to  [*87 
real  property  in  foreign  countries.  Those  de- 
cisions, however,  were  afterwards  overruled 
by  the  Court  of  K.  B.  in  Doulson  v.  Matthews, 
4  T.  R. ,  503.  And  one  of  the  ablest  judges  that 
has  adorned  the  Bench  in  this  or  any  other 
country,  after  a  full  and  elaborate  argument 
of  the  question  before  him,  has  pronounced 
the  decision  in  Doulson  v.  Matthews  to  be  in 
accordance  with  the  settled  principles  of  the 
common  law.  In  the  case  of  Livingston  v.  Jef- 
ferson, 1  Brockenb.,  208,  which  was  trespass 
quare  clausum  fregit  brought  against  a  former 
President  of  the  U.  S.  for  removing  the  plaint- 
iff from  the  Batture  in  New  Orleans,  the  suit 
was  instituted  in  the  Circuit  Court  of  the  U.  S. 
for  the  District  of  Virgina;  and  the  sole  ques- 
tion presented  for  consideration  was,  whether 
such  an  action  could  be  sustained  out  of  the 
territory  where  the  alleged  injury  to  the  real 
estate  was  committed.  That,  too,  was  a  case 
much  stronger  than  the  present.  For  it  was 
evident  there  that  if  an  action  could  not  be 
sustained  in  the  State  of  Va.,  where  the  vener- 
able ex-President  resided,  the  plaintiff  was 
without  a  remedy  for  the  alleged  injury;  as  it 
was  wholly  improbable  that  the  defendant 
would  ever  visit  Louisiana,  and  no  court  of 
the  territory  could  send  its  process  into  the 
State  of  Va.  ,so  as  to  commence  an  action  against 
him  in  any  court  having  jurisdiction  of  the 
subject-matter  of  the  suit.  But  Ch.  J.  Mar- 
shall decided  that  the  distinction  between  tran- 
sitory and  local  actions,  as  long  before  settled 
by  the  courts,  was,  that  actions  were  to  be 
deemed  transitory  where  the  transactions  upon 
which  they  were  founded  might  have  taken 
place  anywhere  ;  but  were  local  where  the 
cause  of  action  was  in  its  nature  necessarily 
local.  And  that  although  the  distinction  was 
merely  technical,  where  the  action  was  insti- 
tuted to  recover  damages  from  the  person  who 
had  done  the  local  injury,  and  not  to  recover 
the  property  which  had  a  fixed  locality,  the 
law  was  too  well  settled  to  allow  it  to  be 
changed  by  the  courts. 

Several  cases  were  referred  to  from  the  de- 
cisions of  the  Court  of  Chancery  in  this  coun- 
try and  in  England,  by  the  counsel  for  the 
plaintiffs,  upon  the  argument,  to  show  that 
bills  have  been  *filed  to  reach  property  [*88 
beyond  the  jurisdiction  of  the  court,  where  the 
person  of  the  defendant  was  within  its  juris- 
diction. Those  cases  are  founded,  however, 
upon  the  well  established  principle  that  the 
Court  of  Chancery  has  power  to  give  relief 
wherever  there  is  a  clear  case  of  right  for  which 
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the  common  law  tribunals  cannot  give  an  ade- 
quate remedy.  And  they  afford  no  grounds 
for  the  extension  of  the  jurisdiction  of  a  com- 
mon law  court  to  a  case  which  is  clearly  not 
within  its  known  and  established  jurisdiction. 

Again  ;  it  is  urged  that  the  objection  to  the 
jurisdiction  .of  the  Superior  Court  was  not 
made  in  time  ;  and  that  the  defendant  could 
not  avail  himself  of  that  objection  by  a  motion 
for  a  nonsuit,  when  it  appeared  at  the  trial 
that  the  real  estate  alleged  to  have  been  injured 
by  the  wrongful  act  of  the  defendant,  was  not 
within  the  jurisdiction  of  the  court.  But  the 
case  of  Warren  v.  Webb,  1  Taunt.,  380.  shows 
that  when  the  place  is  described  under  a  vi- 
delicet, bringing  it  within  the  local  jurisdiction, 
a  demurrer  is  not  the  proper  remedy;  and  that 
advantage  may  be  taken  of  the  objection  at 
the  trial,  when  the  plaintiff  fails  to  show  the 
locus  in  quo  to  be  within  the  county  stated  in 
the  declaration  for  the  purpose  of  giving  ap- 
parent jurisdiction.  The  defendant  was  also 
permitted  to  avail  himself  of  the  objection  by 
motion  for  a  nonsuit  in  Doulson  v.  Matthews, 
before  referred  to.  In  the  case  of  Livingston 
v.  Jefferson,  the  injury  was  alleged  to  have  oc- 
curred at  the  City  of  N.  O.,  in  the  District  of 
Orleans,  to  wit :  at  Richmond,  in  the  County 
of  Henrico,  and  District  of  Va.  And  the  ques- 
tion was  decided  upon  a  special  plea,  showing 
that  the  Batture,  as  to  which  the  alleged  tres- 
pass had  been  committed,  was  not  in  the  Dis- 
trict of  Va.  In  the  present  case,  I  think  the 
question  was  properly  raised  upon  a  motion 
for  a  nonsuit  at  the  trial ;  and  that  the  decision 
of  the  Superior  Court  was  right,  upon  the 
ground  that  the  action  was  local  in  its  nature, 
and  could  not  be  sustained  in  that  court. 

Upon  the  second  question,  also,  I  concur  in 
opinion  with  the  Supreme  Court,  as  to  the  con- 
struction of  the  lease;  and  think  that  upon 
that  ground  the  plaintiffs  failed  to  show  them- 
89*]  selves  *entitled  to  recover  in  this  action. 
The  proviso  appears  to  have  been  intended  to 
be  co  extensive  with  the  whole  grant  of  water- 
power;  and  to  restrict  the  use  of  the  dam  to 
the  raising  of  the  water  to  a  particular  height. 
The  intention  of  the  parties  would  probably 
have  been  more  clearly  expressed,  if,  instead 
of  putting  the  restriction  in  the  form  of  a  pro- 
viso, these  words  had  been  used:  "But  the 
water  in  said  dam  shall  not  be  raised  higher 
than  to  flow  the  water  back  even  with  the  bot 
torn  of  the  apron  of  the  water-wheel,  at  the  mill 
next  above,  as  the  same  now  lays,"  etc.  Upon  the 
construction  which  has  been  given  to  the  lease 
by  the  Supreme  Court.the  defendant's  ditch  was 
rendered  necessary  by  the  wrongful  act  of  the 
adverse  party;  and  if  such  party  wished  to  use 
the  right  of  way  across  the  ditch,  it  was  his 
own  business  to  bridge  it  properly,  and  he  had 
no  right  to  call  upon  the  defendant  to  bridge  it 
for  him. 

For  these  reasons,  I  think  the  judgment  of 
the  Supreme  Court  should  be  affirmed. 

Hopkins,  Senator.  This  was  an  action  on 
the  case  brought  to  recover  damages  for  an  in- 
juiry  done  to  real  estate,  and  by  the  Revised 
Statutes,  as  well  as  the  common  law.  it  is  de- 
clared to  be  local.  2  R.  S..  409,  sec.  2.  The 
Act  establishing  the  Superior  Court  confers 
upon  it  the  power  of  trying  only  such  local 
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actions  as  arise  within  the  City  and  County  of 
N.  Y.;  3  R.  S.,  261,  sec.  5;  and  as  the  injury 
complained  of  here  was  committed  in  N.  J., 
that  court  had  no  jurisdiction.  Whether  the 
Supreme  Court  has  or  has  not  jurisdiction  in 
cases  like  the  present,  it  is  not  now  necessary 
to  determine. 

I  am  of  opinion  that  the  objection  for  want 
of  jurisdiction  was  properly  taken  at  the  trial, 
and  that  the  judgment  of  the  Supreme  Court 
should  be  affirmed. 

Lott,  Senator.  I  am  of  opinion  that  the 
nonsuit  was  properly  ordered  in  this  case.  The 
Superior  Court  has  no  power  to  try  local  ac- 
tions arising  out  of  the  City  and  County  of  N. 
Y.;  Sess.  L.  1828,  p.  141,  sec.  5;  and  the  pres- 
ent *action  was  brought  for  diverting  a  [*9O 
water-course  in  the  State  of  N.  J.  It  appears 
to  be  well  settled  that  actions  of  this  nature 
are  local,  and  will  not  lie  elsewhere  than  in 
the  place  ret  sitce.  Story,  Confl.  L..  466,  sec. 
554;  1  Chit.  PL,  299,  Spr.  ed.  of  1833. 

The  defendant  did  not,  by  omitting  to  de- 
mur, waive  his  right  to  urge  the  want  of  juris- 
diction at  the  trial.  I  admit  that,  in  cases  like 
the  present,  if  the  want  of  jurisdiction  distinct- 
ly appears  on  the  face  of  the  declaration,  the 
defendant  may  demur;  but  it  seems  to  me  he 
has  the  right  of  reserving  the  objection  until 
the  trial,  and  of  availing  himself  of  it  by  mo- 
tion fora  nonsuit.  Gould,  PI.,  234,  236;  Cogs- 
well v.  Meech.  12  Wend.,  147;  1  Chit.  PI.,  310, 
Spr.  ed.  of  1833;  1  Dunl.  Pr.,  242.  If  the  rule 
be  otherwise,  however,  the  declaration  in  this 
case  does  not  state  the  place  where  the  injury 
was  committed  with  sufficient  certainty  to  jus- 
tify a  demurrer. 

I  am  also  ef  the  opinion  that  the  construc- 
tion put  by  the  Supreme  Court  upon  the  pro- 
viso in  the  lease  to  the  plaintiffs'  intestate,  was 
correct.  The  judgment  in  this  case  should  be 
affirmed. 

Porter,  Senator.  The  plaintiffs  claim  that 
the  Superior  Court  of  the  City  of  N.  Y.  has 
jurisdiction  of  an  action  for  diverting  a  water- 
course in  the  State  of  N.  J.,  on  the  ground 
that  the  action  is  in  personam,  and  that  they 
seek  for  damages  only.  Is  this  the  common  law 
rule?  Chitty  says:  "  When  thecauseof  action 
could  only  have  arisen  in  the  particular  place 
or  county,  it  is  local,  and  the  venue  must  be 
laid  therein."  1  Chit.  PL,  298,  Spr.  ed.  of  1833. 
Perhaps  it  may  be  said  that  the  learned  author 
uses  the  term  "venue"  here,  in  reference  to 
different  counties  within  the  acknowledged  ju- 
risdiction of  the  court.  I  apprehend,  however, 
that  he  uses  it  in  a  much  broader  sense.  If  the 
venue  in  the  present  case  had  been  laid  in  the 
place  where  the  cause  of  action  arose,  it  would 
have  been  laid  in  N.  J.  and, of  course, out  of  the 
jurisdiction  of  the  Superior  Court  of  the  City  of 
N.  Y.  The  questions  of  venue  and  jurisdiction 
are.thercfore.identical.sofarastherightsof  the 
plaintiffs  in  error  *are  concerned.  It  the  F*9 1 
venue  was  not  local  at  common  law,  the  Supe- 
rior Court  had  jurisdiction;  but  if  it  was,  then 
the  suit  could  only  have  been  brought  in  the 
Slate  of  N.  J.  Mr.  Chitty  says,  at  the  page  al- 
ready referred  to,  that  "Actions,  though  mere- 
ly for  damages,  occasioned  by  injuries  to  real 
property,  are  local,  as  trespass,  or  case  for  nui- 
sances, or  waste,  etc.,  to  houses,  lands,  water- 
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courses,  right  of  common,  ways,  or  other  real 
property,  unless  there  were  some  contract  be- 
tween the  parties  on  which  to  ground  the  ac- 
tion. And  if  the  land,  etc.,  be  out  of  this  king- 
dom, the  plaintiff  has  no  remedy  in  the  En- 
glish courts;  at  least,  if  there  be  a  court  of 
justice  in  the  country  in  which  the  land  is  sit- 
uate, to  which  he  may  resort."  The  authorities 
quoted  by  the  author  support  the  propositions 
laid  down  by  him,  and  they  are  decisive  of 
this  question.  The  case  of  Doulwn  v.  Matthews, 
4  T.  R.,  508,  is  directly  in  point.  The  court 
there  recognized  no  other  distinction  than  that 
arising  between  actions  local  and  transitory, 
and  placed  their  decision  upon  the  ground  that, 
the  action  being  in  its  nature  local,  they  had 
not  jurisdiction. 

But  upon  the  merits,  I  cannot  see  how  the 
plaintiffs  can  sustain  their  claim  to  recover. 
The  defendant  leased  to  the  intestate  a  lot,  dam 
and  water  privilege  on  a  certain  brook;  and 
the  lease,  after  describing  the  premises,  con- 
tains the  following  provision:  "  together  with 
the  use  of  the  dam  now  across  said  brook.with 
the  privilege  of  using  the  water  and  waterfall 
created  by  the  said  dam;  and  with  the  further 
privilege  of  flowing  so  much  of  the  adjoining 
marsh  as  may  be  necessary,  provided  the  said 
dam  be  not  raised  higher  than  to  flow  the 
water  back  even  with  the  bottom  of  the  apron 
of  the  water-wheel,  at  the  mill  next  above,  as 
the  same  now  lays."  The  plaintiffs  claim  a 
right  to  keep  up  the  water  in  the  pond  to  the 
level  of  the  dam  mentioned  in  the  lease,  for  the 
reason  that  it  conveys  the  privilege  of  using 
the  waterfall  created  by  the  dam;  and  if  this 
part  of  the  lease  stood  alone,  it  might  furnish 
strong  ground  for  saying  that  the  claim  was 
well  founded.  But  the  condition  which  fol 
lows  qualifies  the  clause  on  which  the  plaint- 
iffs rely;  and  whatever  may  be  our  conject- 
92*]  ures  with  regard  to  the  probable  inten- 
tion of  the  parties  when  they  executed  the 
lease,  its  construction  must  depend  upon  the 
actual  provisions  and  conditions  which  it  con- 
tains. And  when  we  find  an  express  provision 
in  it  that  the  lessee  shall  not,  by  means  of  the 
dam,  raise  the  water  higher  than  the  bottom 
of  the  apron  of  the  water-wheel  at  the  mill 
above,  how  can  we  say  that  the  lessor  has 
granted  a  greater  privilege? 

It  is  not  disputed  that  the  water  is  reduced 
by  the  act  of  which  the  plaintiffs  complain, 
some  twelve  or  fourteen  inches  below  the  top 
of  the  dam;  but  the  testimony  on  the  part  ol 
the  defendant  shows,  and  itisuncontradicted, 
that  the  water  has  never  been  reduced  below 
the  bottom  of  the  apron.  If  so,  the  defendant 
has  done  no  more  than  he  had  a  right  to  do, 
but  has  left  the  plaintiffs  in  the  possession  oi 
all  the  privileges  granted  by  the  lease.  This 
was  the  view  taken  at  the  trial ;  and  as  there 
was  no  conflict  of  testimony, the  plaintiffs  were 
properly  nonsuited. 

I  am  of  opinion  that  the  judgment  of  the 
Supreme  Court  should  be  affirmed. 

Hard.  Senator,  delivered  an  opinion  in  fa 
vor  of  reversing  the  judgment  of  the  Supreme 
Court. 

On  the  question  being  put — "shall  thi 
judgment  be  reversed?  " — all  the  members  ol 
the  Court  present  who  heard  the  argument 
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xcept  Senators  Dixon  and  Hard,  voted  for  af- 
firmance. 
Judgment  affirmed. 

Affirming— 23  Wend.,  484. 

Explained— 46  Super.,  385. 

Cited  in— 2  Denio,  639 ;  88  N.  Y..  283 ;  1  Abb.  App. 
Dec.,  181 ;  7  Lans.,  258 ;  20  Hun,  561 ;  22  Hun,  103 ;  1 
Abb.  N.  S..  296  ;  1  Rob.,  273 ;  15  How.,  U.  8.,  243 ;  3 
Blatchf .,  312 ;  3  Wood.  &  M.,  548. 


*STALKER  v.  M'DONALD  ET  AL.  [*93 

Negotiable  Paper — Bona  Fide  Holder,  Protected 
—Contra  an  to  One  Receiving  It  as  Security  for 
Precedent  Debt. 

An  innocent  holder  of  negotiable  paper,  who  has 
received  it  in  the  usual  course  of  trade,  for  a  valua- 
ble consideration,  though  from  a  person  having  no 
title  and  no  authority  to  transfer  it,  will  be  protect- 
ed even  as  against  the  claim  of  the  previous  owner. 
Per  Walworth,  Chancellor,  and  Lott,  Senator. 

Held  otherwise,  however,  where  it  appeared  that 
the  paper  was  received  as  security  for  an  anteced- 
ent debt  due  from  the  person  who  made  the  unau- 
thorized transfer,  and  the  holder  neither  parted 
with  value  on  the  credit  of  it,  nor  relinquished  any 
previous  security. 

So,  even  had  the  paper  been  nominally  received  as 
payment.  Per  Walworth,  Chancellor. 

The  import  of  the  words  bonaflde  holder  for  a  val- 
uable consideration,  as  used  in  reference  to  cases  of 
this  character,  discussed  and  considered. 

The  case  of  Swift  y.  Tyson,  16  Pet.,  1,  so  far  as  it 
conflicts  with  Coddington  v.  Bay,  20  Johns.,  637,  dis- 
approved. 

Citations-20  Johns.,  637,  646,  651,  657;  16  Pet.,  1 ;  5 
Johns.  Ch.,  54 ;  7  Carr.  &  P.,  633 ;  5  Johns.,  239: 4  Hill. 
159;  9  Wend.,  170;  10  Wend.,  85;  12  Wend.,  593;  13 
Wend.,  605 ;  3  Edw.  Ch.,  182 ;  21  Wend.,  499 :  24  Wend., 
115 ;  1  R.  8.,  172,  sec.  5 ;  2  Nev.  &  P.,  78 ;  3  Burr.,  1516, 
1663;  1  Ld.  Raym.,  738;  1  Salk.,  126;  9  Mod.,  45;  2 
Atk.,  181 ;  Say.,  73 ;  1  Bqrr.,  452 :  1  W.  Bl.,  485 :  2 
Doug..  633;  Cowp.,  565;  1  Bos.  &  P.,  648:  13  East, 
130:  1  Stark.,  1;  8Ves.,531:  4  Bing.,  496;  1  Bing.  N. 
C..  469 ;  2  Cromp.  M.  &  R.,  180 :  5  Wend.,  66 ;  9  Adol. 
&  E.,  275 ;  4  Shepl.,  177 ;  2  Appl.  Rep.,  175 :  11  Serg. 
&  R.,  377. 

ON  error  from  the  Supreme  Court.  The  de- 
fendants in  error  brought  an  action  of 
trover  against  Stalker  in  the  Superior  Court  of 
the  City  of  N.  Y.,  to  recover  the  amount  of 
two  promissory  notes  alleged  to  have  been  con- 
verted by  him,  viz. :  one  made  by  J.  T.  Storm 
&  Co.,  dated  August  5,  1889,  payable  in  seven 
months,  and  another  made  by  Raynor  &  Pond 
dated  July  24,  1839,  payable  in  six  months.  It 
appeared  that  the  notes  were  originally  deliv- 
ered by  the  makers  to  Gillespie  &  Edwards, 
commission  merchants  in  the  City  of  N.  Y., 
on  a  sale  of  goods  made  by  them,  in  the  course 

NOTE.— Negotiable  paper— Transfer  of,  in  payment 
of  precedent  debts— fVliether  one  thus  taking  it  is  a 
bona  flde  holder.  See  Smith  v.  Van  Loan,  16  Wend., 
659,  note ;  Coddington  v.  Bay,  20  Johns.,  637,  note. 

Bills  and  notes  fraudulent  in  inception— Amount 
of  recovery,  by  bona  fide  holder  for  less  than  full  value 
—Conflict  of  authority. 

"The  bona  fide  holder     *  for  value,  with- 

out notice,  is  undoubtedly  entitled  to  be  protected 
against  a  loss  which  would  befall  him  if  the  party 
defrauded  were  permitted  to  set  up  the  defense  of 
fraud  on  the  part  of  the  payee  against  him. 
But  it  does  not,  therefore,  (as  has  been  considered), 
follow  that  he  may  recover  of  such  party  the  whole 
amount,  when  he  nas  paid  a  less  sum.  For  his  pro- 
tection and  security  against  loss,  it  is  only  necessary 
that  he  should  be  paid  back  the  amount  which  he 
was  induced  to  give  for  the  instrument  by  its  ap- 
pearance of  validity :  and.  therefore,  such  amount 
is  the  limit  of  his  recovery  against  the  drawer  or 
maker  who  was  defrauded  into  the  execution  of  the 
instrument."  Dan.  Neg.,  Inst.,  sec.  758,  and  cases 
cited. 

HILL  6. 


1843 


STALKER  v.  M'DONALD. 


93 


of  their  business,  for  the  defendants  in  error  ; 
and  that  the  notes  remained  in  the  possession 
of  Gillespie  &  Edwards  until  they  transferred 
them  to  Stalker  as  hereinafter  stated.  The 
main  question  in  the  case  was  as  to  the  ef- 
fect of  this  transfer  upon  the  rights  of  the  de- 
fendants in  error,  there  being  no  doubt  that, 
previous  thereto,  they  were  the  owners  of  the 
notes. 

The  transfer  took  place  under  the  following 
circumstances.  Stalker  held  a  note  against  Gil- 
lespie &  Edwards,  not  indorsed  by  any  per- 
son, for$2,044.08,  falling  due  Octobers,  1839, 
which  had  been  deposited  in  a  bank  for  col- 
94*]  lection.  On  the  *morning  of  that  day, 
•Gillespie,  finding  that  his  firm  would  not  be 
able  to  meet  the  note,  and  fearing  the  conse- 
quences of  suffering  it  to  lie  over  in  the  bank, 
prevailed  upon  Stalker  to  withdraw  it;  prom- 
ising to  pay  the  amount  in  a  short  time,  and 
delivering  to  Stalker  the  notes  in  question  as 
his  security.  When  Stalker  received  the  notes, 
he  had  every  reason  to  suppose  that  Gillespie 
<&  Edwards  owned  them,  and  was  not  notified 
of  the  contrary  until  some  time  afterwards. 
The  firm  of  Gillespie  &  Edwards  failed  and 
stopped  payment  in  November,  1839,  without 
having  then  or  since  accounted  to  the*  defend- 
ants in  error  for  the  proceeds  of  the  goods 
forming  the  consideration  of  the  notes.  Gil- 
lespie testified  that,  intermediate  the  day  when 
Stalker  received  the  notes,  and  the  failure  of 
the  firm  of  Gillespie  &  Edwards,  the  latter 
paid  "one  or  two  more  notes  in  bank,  in  the 
regular  course  of  business,"  but  how  many 
and  to  what  amount  he  was  unable  to  tell.  The 
notes  in  question  were  duly  paid  to  Stalker  at 
maturity.  It  was  admitted  that  they  had  been 
demanded  of  him  by  the  defendants  in  error, 
and  that  he  refused  to  deliver  them  up. 

The  Superior  Court  charged  the  jury  that, 
if  the  notes  in  question  were  the  property  of 
the  defendants  in  error  at  the  time  of  the  trans- 
fer, and  were  not  taken  by  Stalker  upon  any 
consideration  parted  with  by  him  on  the  cred- 
it thereof,  nor  in  payment  of  the  note  of  Gil- 
lespie &  Edwards,  but  as  a  mere  pledge  or  col- 
lateral security  for  that  note,  then  the  defend- 
ants in  error  were  entitled  to  recover;  and  the 
notes  having  been  paid  to  Stalker  at  maturity, 
he  was  liable,  if  at  all,  for  their  nominal 
amount.  The  jury  found  a  verdict  against 
Stalker  for  the  amount  of  the  notes,  and  he, 
having  excepted  to  the  charge,  brought  error 
to  the  Supreme  Court,  where  the  judgment  of 
the  Superior  Court  was  affirmed.  He  then 
brought  error  to  this  court.  The  case  was  ar- 
gued here  by, 

Mr.  J.  W.  Gerard,  for  plaintiff  in  error, 
and 

Mr.  D.  Lord,  Jr.,  for  defendants  in  error. 

95*J  *Walworth,  Chancellor.  The  object 
of  this  writ  of  error  appears  to  be  to  induce 
this  court  to  overrule  its  decision  in  the  case 
of  Coddington  v.  Ruy,  20  Johns.,  637,  and  to 
make  our  decision  conform  to  the  opinion  of 
Mr.  J.  Story  in  the  recent  case  of  Swift  v.  Ty 
*on,  16  Pet.,  1.  decided  by  the  Supreme  Court 
of  the  U.  S.  Upon  questions  arising  under  the 
Constitution  and  laws  of  the  U.  S.,  and  upon 
the  construction  of  treaties,  the  decisions  of 
that  high  tribunal  are  binding  upon  the  State 
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Courts;  and  we  are  bound  to  conform  our  de- 
cisions to  them.  But  in  questions  of  local  law 
and  in  the  construction  of  the  Constitution  and 
statutes  of  the  State,  the  decisions  of  the  high- 
est court  of  judicature  of  the  State  are  the  evi- 
dence of  what  the  law  of  the  State  is;  and  are 
to  be  followed  in  preference  to  those  of  any 
other  State  or  country,  or  even  of  the  U.  S. 
On  a  question  of  commercial  law,  however,  it 
is  desirable  that  there  should  be,  as  far  as  prac- 
ticable, uniformity  of  decision,  not  only  be- 
tween the  courts  of  the  several  States  and  of 
the  U.  S.,  but  also  between  our  courts  and 
those  of  England,  from  whence  our  commer- 
cial law  is  principally  derived,  and  with  which 
country  our  commercial  intercourse  is  so  ex- 
tensive. I  have,  therefore,  thought  it  my  duty 
to  re-examine  the  principles  upon  which  the 
decision  of  this  court  in  Coddington  v.  Bay, 
was  founded,  notwithstanding  it  was  deliber- 
ately made,  with  the  concurrence  of,  at  least, 
one  of  the  ablest  judges  who  has  ever  adorned 
the  Bench  of  this  State,  and  has  been  acqui- 
esced in  and  followed  by  all  the  courts  of  the 
State  for  more  than  twenty  years.  And  I  have 
done  it  not  only  out  of  respect  to  the  decision 
actually  made  by  the  Supreme  Court  of  the 
U.  S.  in  the  case  alluded  to,  but  also  because 
the  opinion  of  the  distinguished  judge  who 
pronounced  its  decision,  is  of  itself  entitled  to 
very  great  weight  upon  a  question  of  commer- 
cial law;  although  what  he  said  in  that  case 
respecting  the  transfer  of  a  negotiable  note  as 
a  mere  security  for  the  payment  of  an  ante- 
cedent debt,  was  not  material  to  the  decision 
of  any  question  then  before  the  court,  and  is, 
therefore,  not  to  be  taken  as  a  part  of  its  judg- 
ment in  that  case. 

In  Coddington  v.  Bay,  this  court  did  not,  so 
far  as  I  have  been  able  to  discover,  run  counter 
to  any  decision  which  had  *ever  been  [*96 
made  in  this  State  or  in  England  previous  to 
that  time.  For  the  decision  admits  that  the 
bonaflde  holder  of  negotiable  paper,  who  has 
received  it  for  a  valuable  consideration,  with- 
out notice  or  reasonable  ground  to  suspect  a 
defect  in  the  title  of  the  person  from  whom  it 
was  taken  in  the  usual  course  of  business  or 
trade,  is  entitled  to  full  protection.  But  that 
where  he  has  received  it  for  an  antecedent 
debt,  either  as  a  nominal  payment  or  as  a  se- 
curity for  payment,  without  giving  up  any  se- 
curity for  such  debt  which  he  previously  had, 
or  paying  any  money  or  giving  any  new  con- 
sideration, he  is  not  a  holder  of  the  note  for  a 
valuable  consideration,  so  as  to  give  him  any 
equitable  right  to  detain  it  from  its  lawful 
owner.  This  principle  of  protecting  the  bona 
fide  holder  of  negotiable  paper  who  has  paid 
value  for  it,  or  who  has  relinquished  some 
available  security  or  valuable  right  on  the  cred- 
it thereof,  is  derived  from  the  doctrines  of  the 
courts  of  equity  in  other  cases  where  a  pur- 
chaser has  obtained  the  legal  title  without  no- 
tice of  the  equitable  right  of  a  third  person  to 
the  property.  It  has  been  uniformly  held  by 
the  courts  of  equity  in  such  cases  that  the  pur- 
chaser who  has  obtained  the  legal  title  as  a 
mere  security  or  payment  of  a  pre-existing  debt 
without  parting  with  anything  of  value,  is  not 
entitled  to  hold  the  property  as  against  the  prior 
equitable  owner.  And  if  he  has  paid  but  a 
part  of  the  consideration,  or  value  of  the  prop- 
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erty,  he  is  only  entitled  to  be  considered  as  a 
bonafide  purchaser  pro  tanto.  This  last  princi- 
ple was  applied  by  one  of  the  Courts  in  En- 
gland to  the  purchaser  of  a  negotiable  note, 
where  the  indorser  of  a  iiote  for  £100,  by  his 
replication  to  the  plea  that  it  was  indorsed  to 
him  without  consideration,  stated  that  it  was 
indorsed  to  him  for  the  consideration  of  £49  ; 
and  he  was  only  permitted  to  recover  that 
amount  against  the  defendant,  from  whom  the 
note  had  been  obtained  by  the  indorser  with- 
out consideration.  Edwards  v.  Jones,  7  Carr. 
&P..633. 

It  is  somewhat  singular  that  Mr.  J.  Story 
should  rely  upon  the  opinion  of  Chancellor 
Kent  in  the  case  of  Bay  v.  Coddington,  5  Johns. 
Ch.,  54,  as  evidence  that  the  decision  of  this 
court  sustaining  his  opinion,  and  affirming  his 
decree  in  the  same  case,  was  a  departure  from 
97*]  the  law  of  this  State  as  *pre viously  settled . 
And  the  previous  case  of  Warren  v.  Lynch,  5 
Johns.,  239,  is  not  in  conflict  with  the  decision 
of  this  court,  nor  does  it  decide  that  a  pre-ex- 
isting debt  is  a  sufficient  consideration  to  pro- 
tect the  holder  of  a  negotiable  note  which  was 
not  valid  as  between  the  original  parties, against 
the  equitable  rights  of  the  maker  of  the  note, 
or  against  the  rights  of  a  previous  owner.  For 
the  note  in  that  case  was  given  by  Lynch  for 
a  valid  and  subsisting  debt  by  the  one  to  whom 
the  debt  originally  belonged.  Although  it  was 
taken  in  the  name  of  another  person,  that  per- 
son indorsed  it  in  blank  for  the  purpose  of  en- 
abling the  person  to  whom  the  debt  belonged 
to  negotiate  it;  and  it  was  then  transferred  to 
the  plaintiff,  immediately  for  aught  that  ap- 
pears, partly  in  payment  or  security  of  a  pre- 
existing debt.  The  question  then  arose  wheth- 
er other  creditors  of  the  former  owner  of  the 
note  were  not  entitled  to  it,  as  being  still  the 
property  of  Rose  the  original  owner,  or  of  Rob- 
ertson, the  indorser.  What  is  said,  therefore,  as 
to  the  pre-existing  debt,  is  merely  as  to  its  be- 
ing a  sufficient  consideration  as  between  the 
plaintiff  and  Rose,  from  whom  the  plaintiff  re- 
ceived the  note.  For  if  the  transfer  was  valid 
as  between  them,  the  creditors  of  Rose,  who 
were  also  endeavoring  to  obtain  payment  of  a 
pre-existing  debt  merely,  acquired  no  right  to 
the  money  due  on  the  note,  by  their  subse- 
quent suit  in  the  nature  of  a  foreign  attach- 
ment in  the  State  of  Va.  The  case  of  Birdseye 
v.  Ray,  4  Hill,  159,  cited  by  the  plaintiff's 
counsel  on  the  argument,  is  a  case  of  the  same 
character.  For  both  claimants  in  that  case 
were  endeavoring  to  obtain  preference  in  pay- 
ment of  pre-existing  debts.  And  the  court  de- 
cided that  one  of  them  who  had  secured  a  spe- 
cific lien  upon  the  property  by  purchase  from 
the  owner,  before  the  other  creditor's  execu- 
tion was  actually  levied  thereon,  was  entitled 
to  hold  it  as  against  the  execution,  under  the 
provision  of  the  statute  on  that  subject.  In 
other  words,  that,  as  between  creditors  having 
equal  equities,  the  debtor  may  lawfully  prefer 
one  to  the  other,  before  an  actual  levy  upon 
his  property  has  been  made. 

There  is  no  doubt  that  the  cases  of  Wardell 
v.  Howett,  9  Wend.,  170,  Rosav.  Brotherson,  10 
98*1 Id.,  85;  *Bk.  v.  Worthington,  12  Id.,  593, 
and  Payne  v.  Cutler,  13  Id.,  605,  in  the  Supreme 
Court  of  this  State,  and  of  Francia  v.  Joseph,  3 
Edw.  Ch.,  182,  before  the  Vice- Chancellor  of  the 
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First  Circuit,  followed  the  decision  of  this  court 
in  the  case  of  Coddington  v.  Bay.  And  they  fully 
establish  the  principle  that  to  protect  the  holder 
of  a  negotiable  security  which  has  been  im- 
properly transferred  to  him  in  fraud  of  the 
prior  legal  or  equitable  rights  of  others,  it  is 
not  sufficient  that  it  has  been  received  by  him 
merely  as  a  security  or  nominally  in  payment 
of  a  pre-existing  debt,  where  he  has  parted 
with  nothing  of  value,  nor  relinquished  any 
security  upon  the  faith  of  the  paper  thus  im- 
properly transferred  to  him  without  any  fault 
on  his  part.  I  may  also  add  that  many  other 
decisions  to  the  same  effect  have  been  made 
in  this  State,  in  the  different  courts  of  law  and 
equity,  within  the  last  twenty  years;  although 
most  of  them  have  not  been  reported. 

It  is  supposed,  however,  by  the  learned 
judge  who  delivered  the  opinion  of  the  Su- 
preme Court  of  the  U.  S.  in  the  case  before  al- 
luded to,  that  this  strong  column  of  decisions, 
supported  as  it  is  by  the  decree  of  Chancellor 
Kent  in  the  case  of  Bay  v.  Coddington,  by  the 
opinions  of  Ch.  J.  Spencer  and  Justices  Wood- 
worth  and  Platt  in  that  case,  and  by  every 
judge  who  has  occupied  a  seat  upon  the  Bench 
of  the  Supreme  Court  since  1822,  has  been 
greatly  shaken  if  not  entirely  overturned  by 
two  recent  decisions  of  the  Supreme  Court. 
That  the  judges  who  made  those  two  decisions 
do  not  themselves  so  understand  them,  how- 
ever, is  evidenced  by  the  fact  that  they  have 
given  judgment  in  the  case  now  under  consid- 
eration, in  conformity  with  the  principle  of  the 
decisions  which  they  are  supposed  to  have 
overruled.  And  I  have  not  been  able  to  dis- 
cover anything  in  the  opinions  of  the  court,  as 
reported,  in  the  cases  of  Bk.  v.  Babcock,  21 
Wend.,  499,  and  Bk.  v.  SeonOe,  24  Id.,  115, 
which  necessarily  conflicts  with  any  previous 
decision  of  the  Supreme  Court  upon  the  ques- 
tion now  under  consideration.  In  the  first  case, 
the  note  was  discounted  at  the  bank  in  the  or- 
dinary way.  And  the  proceeds  thereof  were  ap- 
plied,by  the  authority  of  the  persons  for  whom 
*it  was  discounted,  to  pay  up  and  cancel  [*99 
three  other  notes  which  were  then  due  to  the 
bank;  upon  two  of  which  notes,  amounting  to 
nearly  the  whole  of  such  proceeds,  there  was  a 
responsible  indorser.  The  court  held  that  the 
effect  of  the  transaction  was  the  same  as  if  the 
parties  for  whose  benefit  the  note  was  discount- 
ed had  actually  received  the  money  therefor, 
and  had  afterwards  applied  it  to  pay  and  dis- 
charge the  notes  then  due  ;  and  that  the  in- 
dorser upon  those  notes  was  discharged  from 
his  liability.  In  the  second  case,  the  question 
arose  under  the  usury  law  as  contained  in  the 
Revised  Statutes,  which  protects  usurious 
notes  in  the  hands  of  an  indorsee  or  holder  who 
shall  have  received  the  same  in  good  faith,  and 
for  a  valuable  consideration.  1  R.  S.,  172,  sec. 
5.  And  the  court  considered  the  transaction 
the  same  as  though  the  money  had  been  actu- 
ally paid  to  the  person  for  whose  benefit  the 
usurious  note  was  discounted,  and  he  had  then 
applied  it  in  payment  of  the  former  note ; 
so  that  the  original  indebtedness  was  extin- 
guished, and  the  bank  had  no  other  remedy  to 
recover  their  money  except  upon  the  note 
which  was  alleged  to  have  been  originally  taint- 
ed with  usury.  The  question  in  that  case  was, 
whether  the  transaction  was  equivalent  to  an 
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actual  payment  of  the  money  for  the  usurious 
note,  so  as  to  make  the  bank  a  bona  fide  holder 
for  a  valuable  consideration  ;  and  not  whether 
giving  the  note  for  a  pre-existing  debt  was  a 
payment  of  value.  Under  a  similar  provision 
in  the  English  statute  it  has  been  decided  that 
a  negotiable  note  tainted  with  usury  was  inval- 
id in  the  hands  of  an  innocent  party,  who  had 
merely  taken  it  in  payment  of  an  antecedent 
debt.  VaUance  v.  Siddett,  2  Nev.  &  Per.,  78. 
There  is  nothing  in  the  reports  of  our  own 
State  then,  which  is  in  conflict  with  the  prin- 
ciple established  in  Coddington  v.  Bay  in  this 
court,  that,  to  protect  the  holder  of  a  negoti 
able  security  which  has  been  passed  to  him  in 
fraud  of  the  rights  of  others,  he  must  not  only 
have  taken  it  without  notice,  but  must  also 
have  parted  with  something  of  actual  value, 
upon  the  credit  or  faith  thereof;  and  that  mere- 
ly receiving  it  in  security  or  payment  of  an  an- 
tecedent debt,  where  by  the  settled  rules  of 
1OO*]  equity  he  would  not  *be  protected  as  a 
bona  fide  purchaser  of  property  in  other  cases, 
is  not  sufficient. 

Nor  have  I  been  able  to  find  an  actual  decis- 
ion in  the  English  reports  which  is  in  conflict 
with  the  uniform  course  of  decisions  on  this 
subject  in  this  State.  On  the  contrary,  the  En- 
glish judges,  when  speaking  on  this  subject, 
generally  use  the  words  "valuable  considera- 
tion," in  contradistinction  from  a  mere  valid  or 
sufficient  consideration  as  between  indorser  and 
indorsee.  And  that  receiving  the  note  in  pay- 
ment or  security  of  a  pre  existing  debt  merely, 
is  not  understood  as  receiving  it  fora  valuable 
consideration,  in  legal  language,  is  evident 
from  the  decision  of  the  case  of  VaUance  v. 
Siddell,  to  which  I  have  just  referred. 

I  think  the  learned  judge  was  under  a  mis- 
take in  supposing  that  this  question  arose  in 
England  and  was  decided  in  the  case  of  Pil- 
lans  v.  Van  Meirop,  3  Burr.,  1663.  That  was  a 
suit  brought  against  defendants  who  had  act- 
ually agreed  with  the  plaintiffs  to  honor  their 
drafts  for  money  previously  advanced  by  them 
to  a  third  person.  And  the  only  question  was, 
whether  the  indebtedness  of  a  third  person 
was  a  sufficient  consideration  for  the  written 
promise  of  the  defendants  to  accept  the  bills 
on  his  account.  One  of  the  earliest  English 
cases  upon  the  question  which  we  are  consid- 
ering, is  the  Anonymous  case  before  Ch.  J. 
Holt  in  1698;  where  a  bank-note  payable  to 
bearer  was  lost,  and  the  finder  passed  it  for  a 
valuable  consideration.  In  an  action  of  tro- 
ver, brought  by  the  loser  against  the  person  to 
whom  it  was  thus  passed, his  Lordship  decided 
that  the  action  did  not  lie  against  the  defend- 
ant, because  he  had  the  note  for  a  valuable 
consideration.  1  Ld.  Raym.,788;  8.  C.,\  Salk., 
126.  The  next  in  order  of  time  was  the  case 
of  The  Exrs.  of  Detallar  v.  Herring,  in  1727, 
9  Mod.,  45;  where  an  annuity  ticket  was  lost 
or  stolen,  and,  after  passing  through  several 
hands,  came  to  Herring,  the  defendant,  who 
purchased  it  for  a  valuable  consideration.  And 
it  was  decided  that  he  was  entitled  to  it,  upon 
the  ground  that  it  had  come  to  his  hands  bona 
fide,  and  for  a  valuable  consideration.  In  I/aly 
v.  Isine,  2  Atk..  181,  which  came  before  Ld. 
1O1*]  Hardwicke  in  1741,  *he  thus  lays  down 
the  rule:  "Where  there  is  a  negotiable  note, 
if  it  comes  into  the  hands  of  a  third  or  fourth 
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indorsee,  though  some  of  the  former  indorsees 
might  not  pay  a  valuable  consideration,  yet  if 
the  last  indorsee  gave  money  for  it,  it  is  a  good 
note  as  to  him;  unless  there  should  be  some 
fraud  or  equity  against  him  appearing  in  the 
case."  The  same  principle  of  protecting  the 
holder  of  a  negotiable  instrument,  if  received 
by  him  in  the  course  of  trade,  and  for  a  valu- 
able consideration,  was  recognized  in  the  opin- 
ion of  the  Court  of  K.  B.  in  1753,  while  Ch.  J. 
Lee  presided  in  that  court.  Modish  v.  Elkins. 
Say.,  73.  Then  followed  the  case  of  Miller  v. 
Race,  1  Burr.,  452,  before  Ld.  Mansfield  and 
his  associates  in  1758,  where  a  bank-note  was 
stolen  from  the  mail  and  came  into  the  hands 
of  the  plaintiff,  as  the  report  states,  for  a  full 
and  valuable  consideration,  in  the  usual  course 
and  way  of  his  business,  and  without  any  no- 
tice or  knowledge  that  it  had  been  taken  from 
the  mail;  but  upon  presenting  it  at  the  bank 
for  payment  it  was  detained  by  the  defend- 
ant, who  was  a  clerk  therein.  And  the  decis- 
ion of  the  court  was  in  conformity  with  what 
is  now  understood  to  be  the  settled  law  both 
in  that  country  and  in  this.  But  that  Ld.  Mans- 
field understood  the  holder  must  have  given  a 
valuable  consideration  for  the  note  to  entitle 
him  to  protection,  is  evident  from  what  is  said 
in  his  opinion  in  answer  to  a  case  cited  by  the 
defendant's  counsel  as  having  been  decided  by 
Ld.  Holt  in  1700:  In  reference  to  that  case, 
he  says:  "But  Lord  Ch.  J.  Holt  could  never 
say  that  an  action  would  He  against  a  person 
who,  for  a  valuable  consideration,  had  received 
a  bank-note  which  had  been  stolen  or  lost,  and 
bona  fide  paid  to  him,  even  though  an  action 
was  brought  by  the  true  owner;  because  he 
had  determined  otherwise  but  two  years  before; 
and  because  bank  notes  are  not  like  lottery 
tickets,  but  money."  And  the  words  "for  a 
valuable  consideration"  as  well  as  "bona  fide 
paid  to  him"  are  italicized  in  the  opinion  of 
Ld.  Mansfield,  to  show  that  both  are  material 
and  necessary  to  protect  the  holder  of  a  note 
against  the  claim  of  the  former  owner  thereof. 
This  is  also  in  accordance  with  what  he  actu- 
ally did  in  the  case  of  Grant  v.  Vaughan,  1 
Win.  *B1.,  485;  8.  C.,  3  Burr.,  1516,  [*1O2 
which  was  tried  before  him  six  years  after- 
wards. There  a  bill  of  exchange  payable  to 
bearer  was  lost,  and  was  found  by  a  stranger 
to  the  plaintiff,  who  gave  it  to  the  plaintiff 
upon  the  purchase  of  a  parcel  of  teas,  and  re- 
ceived the  change,  after  the  plaintiff  had  made 
inquiry  and  ascertained  that  the  drawer  of  the 
bill  was  a  responsible  person.  And  Ld.  Mans- 
field submitted  it  to  the  jury  to  decide  :  1. 
Whether  the  plaintiff  came  by  the  bill  bona  fide 
for  a  valuable  consideration?  and  2.  Whether 
such  bills  payable  to  bearer  were  negotiable? 
The  jury  having  found  a  verdict  for  the  de- 
fendant, a  new  trial  was  granted;  not  upon  the 
ground  that  the  first  direction  was  wrong,  but 
because  his  Lordship  had  erred  in  submitting 
the  question  as  to  the  negotiability  of  such 
a  bill  to  the  jury,  as  a  question  of  fact.  And 
in  answering  the  objection  raised  by  counsel, 
to  the  negotiability  of  drafts  payable  to  bearer, 
that  it  would  be  dangerous  because  upon  a  cas- 
ual loss  the  finder  might  maintain  an  action 
upon  them  as  bearer,  he  again  says:  "But  the 
bearer  must  show  it  came  to  him  bona  fide  and 
upon  valuable  consideration."  The  next  case 
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was  that  of  Peacock  v.  Rhodes,  2  Doug.,  638, 
which  came  before  the  same  court  in  1781, 
while  Ld.  Mansfield  still  presided  there.  In 
that  case  a  suit  was  brought  against  the  draw- 
ers of  a  bill  which  had  been  indorsed  in  blank 
and  was  stolen,  and  had  been  passed  to  the 
plaintiff  by  a  stranger  professing  to  be  the  own- 
er thereof,  for  its  value,  in  payment  of  cloth 
and  other  articles  in  the  way  of  the  plaintiff's 
trade  as  a  mercer,  and  partly  for  cash.  And 
the  case  was  decided  in  conformity  with  the 
previous  decisions.  But  I  do  not  find  an  inti- 
mation in  this,  or  in  either  of  the  previous 
•cases,  that  if  the  person  who  received  the  note 
or  bill  had  merely  taken  it  in  payment  or  se- 
curity of  an  antecedent  debt,  without  having 
parted  with  anything  of  value  on  the  credit  or 
faith  thereof,  he  would  have  been  entitled  to 
hold  the  note  or  bill  against  the  former  right- 
ful owner.  On  the  contrary,  we  may  infer 
what  Ld.  Mansfield's  opinion  would  have  been 
upon  the  question  of  applying  it  in  payment 
of  a  precedent  debt,  from  what  he  actually 
•decided  in  1777,  in  the  case  of  Duller  v.  Har- 
rison, Cowp.,  565.  There,  money  had  been 
1O3*]  *paid  to  an  agent  under  a  misappre- 
hension of  facts,  and  had  been  passed  by  him 
to  the  credit  of  his  principal,  in  satisfaction  of 
&  previous  indebtedness,  before  he  had  any 
notice  or  suspicion  that  the  money  was  not 
justly  and  equitably  due  to  such  principal. 
And  his  Lordship  decided  that  the  agent  must 
refund  the  money,  and  resort  to  his  principal 
to  recover  what  was  due  to  him  before  the 
money  was  so  applied;  that  as  no  new  credit 
was  given  he  had  not  been  legally  prejudiced; 
and  that  applying  the  money  to  pay  the  preced- 
ent debt,  was  not  equivalent  to  paying  it  over 
to  his  principal  before  he  had  notice  of  the 
plaintiff's  equitable  rights. 

In  the  case  of  Collins  v.  Martin,  1  Bos.  &  P., 
648  which  came  before  the  Court  of  C.  P.  in 
England  in  1797,  the  bills  had  been  pledged  by 
the  (plaintiff's  bankers  with  the  defendants 
upon  an  advance  of  money  thereon.  The  only 
question  there  was,  whether  a  banker  with 
whom  a  negotiable  security  had  been  deposited 
for  collection  could  pledge  it  to  a  bona  fide 
holder,  for  money  advanced  to  him  on  the 
credit  thereof.  And  it  was  decided  he  could. 
But  in  that  case  the  principle  is  again  recog- 
nized that  to  protect  the  holder  of  a  negotiable 
instrument  against  the  former  owner,  where 
it  has  been  fraudulently  transferred,  he  must 
be  a  holder  thereof  for  value.  For  Ch.  J.  Eyre 
says:  "If  it  can  be  proved  that  the  holder  gave 
no  value  for  the  bill,  then  indeed  he  is  in'priv- 
ity  with  the  first  holder.and  will  be  affected  by 
everything  which  would  affect  the  first  hold- 
er. And  in  the  case  of  Lowndes  v.  Anderson, 
13  East,  130,  which  was  decided  in  1810,  the 
question  was,  whether  the  defendants,  who 
gave  up  a  valid  security  which  had  been  re- 
mitted to  them  in  payment  of  a  balance  and  to 
meet  acceptances  for  a  bankrupt,  were  answer- 
able to  his  assignees  for  money  and  bills  which 
they  had  received  from  a  stranger  in  payment 
of  such  security,  although  it  turned  out  after- 
wards that  such  money  and  bills  belonged  to 
the  bankrupt;  but  which  fact  was  concealed 
from  their  knowledge  by  the  secret  agent  em- 
ployed by  him  to  transact  the  business.  In 
that  case  again,  the  necessity  of  a  valuable  con- 
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sideration  is  recognized  by  Ch.J.  Ellenborough. 
For  in  delivering  the  opinion  of  the  court  he 
says:  "It  *would  be  a  grievous  incon-  [*1O4 
venience  if  bank-notes  could  be  followed,  in 
the  manner  now  attempted,  through  the  hands 
of  bona  fide  holders  for  a  valuable  consideration 
without  notice." 

I  have  carefully  examined  the  several  subse- 
quent cases,  relied  upon  in  the  opinion  of  Mr. 
J.  Story  in  Swift  v.  Tyson  to  show  that  the  de- 
cisions of  the  courts  in  England  are  in  conflict 
with  the  settled  law  of  this  State  upon  the 
question  now  under  consideration;  and  as  I 
understand  those  cases,  only  two  of  them,  and 
these  by  implication  merely,  conflict  in  any  de- 
gree with  our  decisions.  I  believe  I  have  also 
examined  every  reported  decision  on  the  sub- 
ject, down  to  the  present  time,  in  the  English 
reports  which  have  reached  this  country; 
though  it  is  possible  that  some  have  escaped 
my  researches.  And  I  do  not  find  another 
case,  or  dictum,  in  hostility  to  the  principle  as 
settled  by  this  court  in  the  case  of  Coddington 
v.  Bay,.  The  English  cases  subsequent  to  1810, 
referred  to  by  Mr.  J.  Story  as  containing  a 
contrary  doctrine,  are  the  cases  of  Bosanquet 
v.  Dudman,  1  Stark.,  1;  Ex  parte  Bloxham,  8 
Ves.,  531;  Hey  wood  v.  Watson,  4  Bing.,  496, 
Bramah  v.  Roberts,  1  Bing.  N.  C.,  469,  and 
Percivalv.  Prampton,  2  Cromp.,  Mees.  &  R., 
180.  In  the  first  case  it  is  evident  there  is  a  typ- 
ographical error  in  substituting  the  word 
"but"  for  "who"  in  the  fifth  line  of  the  state- 
ment of  the  case  by  the  reporter.  The  suit  was 
brought  by  the  indorsees  of  a  bill  drawn  by 
Rains  upon  the  defendant,  payable  to  his  own 
order,  and  indorsed  by  him;  and  which  had 
been  accepted  by  the  defendant.  Clarkson  & 
Co.,  who  were  the  owners  of  the  bill,  and  who 
kept  an  account  with  the  plaintiffs'  bankers  in 
London,  deposited  the  bill  with  them  as  collat- 
eral security  for  such  acceptances  as  they  might 
make.  And  at  the  time  the  bill  became  paya- 
ble, February  5,  1812,  the  plaintiffs  were  the 
holders  of  it,  and  had  at  that  time  accepted 
bills  to  a  much  larger  amount  than  the  cash 
balance  in  their  hands.  They  were,  therefore, 
undoubtedly  entitled  to  hold  it  as  against 
Clarkson  &  Co. ,  for  the  excess  of  such  accept- 
ances beyond  the  cash  balance.  But  as  they 
held  other  collateral  securities  to  a  considera- 
ble amount,  when  this  bill  was  dishonored  they 
returned  it  to  Clarkson  &  Co.  *They  [*1O5 
subsequently  remitted  it  again  to  the  plaintiffs, 
requesting  them  to  hold  it  for  Clarkson  &  Co., 
and  to  place  the  same  to  their  account  when 
paid;  and  the  plaintiffs  continued  to  hold  the 
bill  until  Clarkson  &  Co.  became  bankrupts. 
Upon  the  trial  of  the  cause  the  defendant's 
counsel  was  proceeding  to  cross  examine  the 
witness  as  to  the  comparative  amount  of  the  cash 
balance  and  the  collateral  securities,  and  the 
amount  of  the  acceptances  on  account  of  Clark- 
son  &  Co.  at  the  time  the  bill  fell  due;  with  a 
view,  I  presume,  to  show  that  the  cash  and 
other  collateral  securities  were  more  than 
enough  to  meet  all  their  acceptances,  and  that 
they  had  no  lien  upon  this  particular  bill  at 
that  time,  but  that  it  belonged  to  Clarkson  & 
Co.  And  it  was  in  reference  to  that  cross-ex- 
amination, as  I  understand  the  case,  that  Ld. 
Ellenborough  said  he  should  hold  that  where 
collateral  securities  were  placed  in  the  hands 
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of  a  banker,  under  such  circumstances,  all  the 
collateral  securities  were  held  for  value,  when- 
ever acceptances  should  be  made  from  time  to 
time,  upon  the  credit  and  faith  of  such  collat- 
eral securities,  beyond  the  cash  balance  in  the 
hands  of  the  bankers.  In  other  words,  that  it 
was  immaterial  how  much  the  collateral  secu- 
rities amounted  to.  For  if  the  acceptances 
which  had  thus  been  made  on  the  faith  of  them 
•exceeded  at  any  time  the  cash  in  hand  to  meet 
such  acceptances,  the  bankers  were  holders  of 
All  the  collateral  securities  for  value,  to  secure 
the  payment  of  the  deficiency;  and  neither  the 
depositors  nor  their  assignees  in  bankruptcy 
could  claim  a  return  of  any  part  of  such  secu- 
rities, or  prevent  the  bankers  from  collecting 
the  money  on  them,  to  meet  such  deficiency. 
This  was  unquestionably  good  law,  and  is  not 
a  decision  that,  where  a  bill  is  fraudulently 
deposited  with  a  banker  in  payment  or  securi- 
ty of  a  preexisting  debt,  he  is  &bona  fide  hold- 
er thereof  for  value,  as  against  the  party  de- 
frauded. And  if  the  remark  of  his  Lordship 
in  that  case  meant  anything  else,  it  is  impossi- 
ble to  tell  from  the  report  what  he  did  mean. 
For  there  was  no  claim  or  pretense  that  the 
bill  in  question  did  not  belong  to  Clarkson 
«fc  Co.  at  the  time  it  was  deposited  with  the 
plaintiffs  and  when  it  fell  due;  although  as  be- 
tween Rains,  the  drawer  and  indorser,  and  the 
1O6*]  defendant,  the  acceptor,  it  was  a  *mere 
accommodation  bill.  Whether  his  Lordship 
was  right  in  holding  that  the  return  of  the  bill 
to  the  plaintiffs,  after  it  was  dishonored  and 
had  been  paid  to  Clarkson  &  Co.  by  the  draw- 
er, who  was  in  equity  bound  to  pay  it,  restored 
the  plaintiffs  to  all  their  former  rights  as 
against  the  accommodation  acceptor,  is  an  en- 
tirely different  question.  And  if  the  reporter 
is  right  in  his  statement  of  the  facts,  I  think  I 
should  have  decided,  in  such  a  case,  that  the 
plaintiffs  could  not  recover  against  the  accom- 
modation acceptor  or  against  Rains,  the  draw- 
er; even  if  they  had  paid  the  whole  amount  of 
the  dishonored  bill,  in  money,  to  Clarkson  & 
Co.,  upon  the  return  thereof.  Nothing  further, 
however,  is  necessary  to  be  said,  in  reference 
to  this  very  imperfectly  reported  case,  than 
that  it  decides  nothing  upon  the  question  now 
under  consideration. 

In  Ex  parte  Bloxham,  Ld.  Eldon  merely  de- 
cided that  where  bills  and  securities  are  remit- 
ted to  a  banker,  by  his  customer,  to  meet  accept- 
ances which  the  banker  may  make  from  time 
to  time  for  his  customer,  such  banker,  as  be- 
tween him  and  bis  customer,  has  a  general 
lien  thereon  for  the  amount  of  his  acceptances 
for  the  customer.  And  that  though  some  of 
the  acceptances  had  not  become  due  at  the 
time  the  customer  became  a  bankrupt,  the 
banker  was  entitled  to  prove,  under  the  com- 
mission, the  amount  for  which  he  was  liable 
upon  the  acceptances  for  the  bankrupt.  But 
that  in  making  such  proof  to  cover  the  accept- 
ances, the  proof  must  be  made  on  the  securi- 
ties upon  which  (be  bankrupt's  name  appeared, 
and  not  upon  a  cash  balance  against  the  bank- 
rupt which  did  not  exist  until  after  the  bank- 
ruptcy. If  there  is  anything  in  that  decision 
which  has  the  least  bearing  upon  the  question 
now  under  consideration,  I  am  notable  to  dis- 
cover it. 

In  lleywood  v.  Watson,  the  defendant  and 
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Morrall  were  copartners,  and  obtained  per- 
mission to  overdraw  their  account  with  the 
plaintiffs,  their  bankers,  from  time  to  time  to 
the  extent  of  £2.000;  for  which  amount  Mor- 
rall gave  his  promissory  note  to  the  plaintiffs 
as  collateral  security.  The  next  day  he  received 
from  the  defendant,  his  partner,  a  note  payable 
to  himself  or  order,  for  one  half  of  that  amount, 
to  meet  his  note  as  collateral  *security  [*1O7 
to  the  plaintiffs  for  their  advances,  and  to  se- 
cure to  him  the  repayment  of  the  defendant's 
moiety  of  such  advances,  or  so  much  as  he 
should  individually  have  to  pay  the  plaintiffs 
on  account  of  the  firm.  The  partnership  was 
dissolved  about  a  year  afterwards;  at  which 
time  the  plaintiffs  had  made  advances  for  the 
firm  to  the  amount  of  £1,300,  which  neither 
of  the  partners  had  paid.  Morrall  had  after- 
wards transferred  the  defendant's  note  to  the 
bankers.  But  there  was  no  evidence  that  he 
had  done  so  without  consideration,  or  that  the 
plaintiffs  knew  for  what  the  note  was  given. 
And  the  court  held  that  the  plaintiffs  were  en- 
titled to  recover,  whether  they  did  or  did  not. 
know  for  what  the  defendant's  note  was  given. 
It  is  true,  Ch.  J.  Best  says,  if  there  was  a  good 
consideration  between  Morrall  and  the  plaint- 
iffs, who  were  ignorant  of  the  circumstances 
under  which  Morrall  took  the  note,  they  were 
entitled  to  recover.  But  it  is  evident  he  said 
this  in  reference  to  the  legal  rule  that  the  in- 
dorsee of  a  negotiable  instrument  is  presumed 
to  have  paid  value  for  it,  until  the  contrary  is 
shown;  the  onus  of  disproving  which,  accord- 
ing to  the  decisions  of  the  English  courts,  is 
thrown  upon  the  party  contesting  the  right  of 
the  holder,  except  where  the  note  or  bill  is 
proved  to  have  been  lost  or  stolen,  or  to  have 
been  obtained  or  put  in  circulation  by  fraud. 
What  the  Chief  Justice  said  in  that  case  is  not 
even  a  dictum,  much  less  a  decision,  in  oppo- 
sition to  the  principle  of  law  as  settled  in  this 
State.  For  there  was  not  a  particle  of  equity 
in  favor  of  the  defendant  in  that  case;  as  he 
was  legally  liable  to  the  plaintiffs  as  a  partner, 
for  the  whole  amount  of  their  advances,  even 
if  his  note  had  been  turned  out  by  Morrall  on 
account  thereof.  And  all  he  had  to  do  was  to 
pay  up  the  amount  of  his  note,  and  the  other 
£300  if  they  required  it,  and  then  sue  Morrall 
for  what  he  had  paid  beyond  his  share. 

The  case  of  Bramak  v.  Roberts  came  before 
the  court  upon  questions  arising  upon  the 
pleadings.  The  plaintiffs  were  the  indorsees 
of  a  bill  of  exchange  drawn  and  indorsed  by 
W.  Clare  for  £500,  .at  three  months,  and  ac- 
cepted by  the  defendants.  To  the  declaration 
on  this  bill  the  defendants  pleaded:  first,  the 
general  issue  ;  second,  that  it  was  accepted 
by  them  without  value,  *was  delivered  [*  1O8 
by  one  of  them  to  T.  Hunt  for  a  special  pur- 
pose, and  that  he  fraudulently  transferred  the 
same  to  the  plaintiffs,  with  notice  of  his  want 
of  authority,  and  that  there  was  not  any  con- 
sideration or  value  given  in  good  faith  for  the 
indorsement  of  the  bill  to  them  ;  and  third, 
that  one  of  the  defendants  fraudulently  accept- 
ed the  bill,  under  a  power  to  accept  it  for  all 
the  defendants  for  a  special  purpose,  for  a  dif- 
ferent purpose  from  what  was  intended,  and 
that  the  other  defendants  received  no  consid- 
eration or  value  for  such  acceptance.  To  the 
second  plea  the  plaintiffs  replied, in  substance, 
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that  before  the  bill  became  due  it  was  indorsed 
and  delivered  to  them  fairly  and  bona  fide  for 
a  good  and  valuable  consideration;  that  is  to 
say,  for  moneys  advanced  by  and  due  and  ow- 
ing to  them,  the  plaintiffs;  and  without  notice 
of  the  matters  stated  in  the  second  plea,  or  of 
the  want  of  power  on  the  part  of  Hunt  to 
transfer  the  bill  on  his  own  account.  To  the 
third  plea  they  replied  substantially  in  the 
same  manner,  after  denying  the  want  of  au- 
thority of  one  of  the  defendants  to  accept  the 
bill  for  all  of  them.  The  defendants  demurred 
specially  to  these  replications,  assigning  as 
causes  of  demurrer  that  the  plaintiffs  had  not 
stated  with  sufficient  certainty  what  consider- 
ation or  value  was  given  for  the  bill;  nor  when 
or  to  whom  the  moneys  were  advanced;  nor 
whether  they  were  advanced  at  the  time  or  had 
been  previously  advanced;  nor  whether  the 
moneys  advanced  were  sufficient  to  authorize 
them  to  recover  the  whole  amount  of  the  bill. 
The  court  decided  that  the  third  plea  was  bad, 
as  it  only  alleged  that  the  defendants  were  de- 
frauded of  the  bill  and  that  their  acceptance 
was  without  consideration;  but  set  up  no  want 
of  consideration  in  the  negotiation  of  the  bill 
to  the  plaintiffs,  or  notice  of  the  alleged  fraud, 
at  the  time  they  received  the  bill.  No  ques- 
tion was,  therefore,  decided  upon  the  sufficien- 
cy of  the  replication  to  that  plea.  As  to  the 
replication  to  the  second  plea,  Ch.  J.  Tindal 
thought  it  was  sufficient;  that  it  was  only  nec- 
essary for  the  plaintiffs  to  deny  notice  of  the 
want  of  authority  of  the  person  from  whom 
they  received  the  bill,  and  aver  that  it  was  giv- 
en to  them  for  a  full  and  valuable  considera- 
tion; and  that  the  replication  was  sufficient  to 
lOt)*]  *show  there  was  a  good  consideration. 
He  says:  "  If  money  passed  from  the  present 
indorsees,  it  appears  to  me  sufficient,  as 
against  tho  acceptors  of  a  bill  of  exchange,  to 
allege  that  the  bill  was  received  for  money  ad- 
vanced by  and  due' and  owing  to  them,"  etc. 
And  after  referring  to  the  case  of  a  replication 
in  which  an  averment  that  the  plaintiff  was  par- 
son and  took  for  tithes,  was  construed  in  ref- 
erence to  the  time  of  severance,  he  again  says: 
"A  person  of  plain  understanding  will  inter- 
pret this  in  the  same  way,  that  there  has  been 
a  money  consideration  passing  from  the  plaint- 
iffs." But  the  Chief  Justice  went  further,  and 
declared  his  opinion  to  be  that  if  the  replica- 
tion had  contained  a  simple  denial  of  the  al- 
legation of  a  want  of  consideration,  it  would 
be  sufficient.  From  his  language  in  this  case 
I  should  infer  that  he  understood  the  law  to  be 
that  the  holders  of  the  bill  must  have  received 
the  same  for  a  valuable  consideration  at  the 
time  of  the  transfer.  But  I  admit  that  Mr.  J. 
Park  uses  the  words  "  valid  consideration  "  in 
his  opinion.  He  says:  "  If  the  bill  of  exchange 
was  indorsed  and  delivered  to  the  plaintiffs  for 
a  good  and  valid  consideration,  that  is  to  say, 
for  money  advanced  by  and  due  and  owing  to 
the  plaintiffs,  and  they  say  that  at  the  time  it 
was  indorsed  to  them  they  had  no  notice  what- 
ever of  the  fraud,  it  must  be  taken  that  the 
bill  was  taken  for  some  antecedent  debt." 
From  this  it  may,  perhaps,  be  fairly  inferred 
that  he  thought  that  was  sufficient  to  enable 
the  holder  of  the  note  to  recover  thereon,  al- 
though no  other  available  security  for  such  an- 
tecedent debt  was  given  up  or  discharged  upon 
300 


the  faith  and  credit  of  the  bill,  at  the  time  it 
was  so  received  by  the  plaintiffs;  but  he  does 
not  say  so.  And  Justice  Bosanquet  says:  "I 
am  disposed  to  think  that  the  replication  would 
have  been  quite  sufficient  if  it  had  not  added 
the  words  '  for  monejr  advanced  by  and  due 
and  owing  to  the  plaintiffs,'  thereby  setting 
put  the  nature  of  the  consideration;  but  that 
it  was  sufficient  to  say,  that  after  the  bill  was 
made,  and  before  it  became  due  and  payable, 
on  a  specified  day,  the  bill  was  indorsed  and 
delivered  to  the  plaintiffs  fairly  and  bona  fide, 
and  for  a  full  and  valuable  consideration." 
But  whatever  may  have  been  the  opinion  of 
the  judges  who  decided  *that  case,  un-  [*1 1O 
der  the  new  rules  of  pleading  in  England,  and 
in  reference  to  the  fact  that  under  any  form  of 
replication  which  did  not  admit  a  w'ant  of  a 
sufficient  consideration,  the  onus  of  proving 
that  the  bill  was  not  passed  to  the  plaintiffs  for 
a  good  and  sufficient  consideration  would  be 
upon  the  defendants,  I  think  it  is  not  entitled 
to  the  weight  of  a  judicial  decision  upon  the 
question  now  under  consideration. 

In  the  other  case,  Percival  v.  Frampt&n,  the 
defendant  had  indorsed  the  note  for  the  ac- 
commodation of  the  maker  thereof,  to  enable 
him  to  obtain  money  thereon  generally.  And 
he  got  it  discounted  by  his  banker,  who  placed 
the  proceeds  to  his  credit,  on  which  he  after- 
wards drew  out  £198,  and  the  residue  was  ap- 
plied to  the  balance  of  his  account.  The  court 
held  that  this  was  equivalent  to  an  advance  of 
the  money  to  him.  So  far  the  decision  was  in 
accordance  with  the  case  of  Bk.  v.  Buck,  5 
Wend.,  66,  and  other  cases  decided  in  this 
State.  For,  the  object  of  the  indorsement  be- 
ing to  enable  the  maker  of  the  note  to  raise 
money  generally,  and  not  for  any  specific  ob- 
ject in  which  the  indorser  had  an  interest,  it 
was  wholly  immaterial  to  him  whether  the  note 
was  passed  to  the  credit  of  the  maker  with  his 
banker,  or  the  banker  advanced  him  the  money 
on  the  note  and  then  received  it  back  to  make, 
good  his  account,  or  the  maker  received  the 
money  from  any  other  person  upon  the  note, 
and  then  paid  it  to  the  plaintiffs  for  their  debt. 
But  in  that  case  Mr.  Baron  Parke  expresses  the 
opinion  that  if  the  note  had  been  given  to  the 
plaintiffs  as  security  for  a  previous  debt,  and 
they  held  it  as  such,  they  might  be  properly 
stated  to  be  holders  for  valuable  considera- 
tion. From  which  I  infer  that  his  opinion  cor- 
responds with  that  of  the  Supreme  Court  of 
the  U.  8.  upon  the  question  now  under  consid- 
eration. 

The  question  was  raised  by  the  counsel  for 
the  defendant  in  a  subsequent  case,  Bartrum 
v.  Caddy,  9  Ad.  &  Ell.,  275,  that  a  by-gone 
debt  is  not  a  sufficient  consideration  to  give  a 
fraudulent  assignee  a  title  to  recover.  But  as 
the  judgment  was  given  for  the  defendant 
upon  other  grounds,  no  opinion  was  expressed 
by  the  Court  of  Q.  B.  upon  that  point.  And 
*1  do  not  think  there  is  any  decision  [*1 1 1 
in  any  court  of  England  directly  upon  the 
question. 

I  have  not  had  leisure  to  examine  the  reports 
of  most  of  our  sister  States  in  reference  to  this 
subject.  But  in  addition  to  the  case  from 
Conn,  referred  to  in  the  opinion  of  the  court 
in  Swift  v.  Tyson,  there  are  two  decisions  in 
the  State  of  Me.,  Homes  v.  Smyth,  4  Shepl.,177, 
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and  Norton  v.  Watte,  2  Appl.,  175,  in  which  it 
was  held  that  the  holder  of  a  negotiable  secu- 
rity who  had  received  it  in  absolute  payment  of 
a  pre-existing  debt,  without  notice,  was  enti- 
tled to  recover  thereon,  notwithstanding  any 
failure  or  want  of  consideration,  or  other  equi- 
ties previously  existing  between  other  parties. 
But  as  I  understand  the  opinion  of  Judge  Shep- 
ley  in  the  first  of  those  cases,  a  party  who  takes 
a  note  or  bill  as  collateral  security  for  the  pay- 
ment of  such  a  debt,  and  not  in  absolute  pay- 
ment and  discharge  of  the  same,  will  not  be 
entitled  to  protection  in  that  State  against  the 
rightful  owner. 

The  decision  of  the  Supreme  Court  of  Pa., 
in  Petrie  v.  Clark,  11  Serg.  &  R.,  377,  appears 
to  be  in  accordance  with  the  opinion  of  Judge 
Shepley  in  Homes  v.  Smyth.  For  Judge  Gibson, 
who  delivered  the  opinion  of  the  court,  says, 
if  the  note  had  been  delivered  in  discharge  of 
the  debt,  there  would  be  no  difficulty  in  say- 
ing, in  the  absence  of  collusion,  that  taking  it 
in  the  usual  course  of  business,  as  an  equiva- 
lent for  a  debt  which  is  given  up,  would  be  a 
purchase  of  it  for  a  valuable  consideration. 
But  as  it  was  given  in  pledge,  for  securing  an 
antecedent  debt,  which  was  not  discharged, 
but  suffered  to  remain,  and  as  it  does  not  ap- 
pear that  money  was  advanced,  or  any  act  done 
that  would  in  law  be  a  present  consideration, 
the  case  presented  was  against  the  plaintiff. 

In  the  case  under  consideration,  the  notes 
which  were  improperly  transferred  by  Gilles- 
pie,  in  fraud  of  the  rights  of  the  owners,  were 
not  received  by  the  plaintiff  in  error  in  pay- 
ment or  discharge  of  his  debt,  but  as  mere  col- 
lateral securities  for  the  payment  thereof.  He, 
therefore,  would  not  be  entitled  to  protection 
as  a  bonafide  holder,  for  a  valuable  considera- 
tion, according  to  these  decisions  in  the  courts 
1 1 2*]  of  our  sister  *States.  Nor  do  I  think 
that  the  settled  law  of  this  State  is  so  mani- 
festly wrong  as  to  authorize  this  court  to  over- 
turn its  former  decision  for  the  purpose  of  con- 
forming it  to  that  of  any  other  tribunal,  whose 
decisions  are  not  of  paramount  authority. 

I  must,  therefore,  vote  to  affirm  the  judg- 
ment of  the  court  below. 

Lott,  Senator.  As  a  general  rule,  the  true 
and  rightful  owner  of  property  is  entitled  to 
recover  it  from  any  person  in  whose  posses- 
sion it  may  be,  whether  obtained  by  the  latter 
under  color  of  a  purchase  or  otherwise.  An 
exception,  however,  founded  on  principles  of 
commercial  policy,  has  been  made  in  favor  of 
the  holder  of  negotiable  paper,  received  in  the 
usual  course  of  trade,  for  a  valuable  consider- 
ation, though  from  a  person  having  no  right  to 
make  the  transfer,  and  without  notice  of  the 
fraud.  Under  such  circumstances,  the  right 
of  the  holder  is  allowed  to  prevail  against  the 
claim  of  the  previous  owner. 

To  bring  a  case  within  the  exception,  it  is 
not  enough  to  show  that  there  was  a  consider- 
ation for  the  transfer,  sufficient  as  between  the 
holder  and  the  party  transferring,  but  the  con- 
sideration must  be  such  as  the  law  denominates 
a  valuable  one.  In  Coddington  v.  Bay,  20 
Johns.,  637,  a  case  decided  by  this  court  in 
which  the  principle  of  the  exception  was  fully 
discussed.  Mr.  J.  Woodworth  said:  "Some- 
thing must  have  been  paid  in  money  or  prop- 
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erty,  or  some  existing  debt  satisfied,  or  some 
new  responsibility  incurred  in  consequence  of 
the  transfer;  this  would  be  paying  value,  and 
making  out  a  consideration  within  the  reason 
and  meaning  of  the  rule."  Id.,  646.  Gh.  J. 
Spencer  there  remarked:  "I  understand,  by  the 
usual  course  of  trade,  not  that  the  holder  shall 
receive  the  bills  or  notes  thus  obtained,  as  se- 
curities for  antecedent  debts,  but  that  he  shall 
take  them  in  his  business,  and  as  payment  for 
a  debt  contracted  at  the  time."  Id..  (551.  Mr.Sen- 
atorVielie  observed  that,  "though  indemnity 
for  responsibilities  is  undoubtedly  a  good  con- 
sideration for  the  sale  or  transfer  of  goods  or 
negotiable  paper,  as  against  the  party  making 
it  or  his  representatives,  yet  in  none  of  the  cases 
cited  on  the  argument,  and  *in  no  one  [*1 13 
that  I  have  been  able  to  find,  has  it  ever  been 
held  to  bar  the  true  owner,  upon  a  fraudulent 
transfer."  Id.,  653.  He  added:  "The  true  test 
I  take  to  be,  that  when  the  holder  is  left  in  as 
good  a  condition,  after  a  retransfer,  as  he  would 
have  been  had  no  transfer  taken  place,  there 
the  title  of  the  owner  shall  prevail.  This  al- 
lows the  rule,  so  far  as  it  is  dictated  by  com- 
mercial policy,  to  have  its  full  effect,  while  it 
protects  the  owner  of  negotiable  paper,  neces- 
sarily intrusted  in  the  course  of  business  to  the 
care  of  agents,  from  an  injury  revolting  to  ev- 
ery principle  of  moral  equity."  Id.,  657. 

If  these  doctrines  are  applicable  to  the  case 
under  consideration,  and  are  to  guide  our  de- 
cision, it  appears  to  me  the  right  of  the  de- 
fendants in  error  to  the  notes  in  question  can- 
not be  impeached. 

It  was  contended  on  the  argument,  how- 
ever, that  the  withdrawing  of  the  note  of  Gil- 
lespie  and  Edwards  from  the  bank,  where  it 
had  been  deposited  for  collection,  caused  a 
loss  or  prejudice  to  the  plaintiff  in  error,  which 
formed  a  sufficient  consideration  to  entitle  him 
to  protection.  It  might  be  enough  to  say,  in 
answer  to  this  position,  that  the  whole  force 
of  it  is  rebutted  by  the  verdict  of  the  jury;  for, 
under  the  charge  of  the  court,  the  verdict  must 
be  understood  as  having  found  that  no  consid- 
eration was  parted  with  by  the  plaintiff  in  er- 
ror on  the  credit  of  the  notes  in  question.  But 
apart  from  this  view  of  the  case,  it  appears 
that  the  note  of  Gillespie  &  Edwards  was 
merely  lodged  in  the  bank  for  collection,  and 
that  there  were  no  indorsers  to  be  charged.  A 
protest  was,  therefore,  unnecessary,  and  no  in- 
jury or  prejudice  in  that  respect  could  have 
resulted  from  the  act  of  withdrawing  it.  True, 
it  is  said  in  the  testimony  that,  after  the  note 
of  Gillespie  and  Edwards  was  withdrawn,  and 
before  their  failure,  they  paid  "one  or  more 
notes  in  bank,  in  the  regular  course  of  busi- 
ness;" but  the  amount  of  these  notes  was  not 
shown,  nor  did  it  in  any  manner  appear  that 
the  note  of  the  plaintiff  in  error  would  have 
been  paid  had  he  suffered  it  to  remain  in  the 
bank,  although  one  of  the  firm  of  Gille8pie& 
Edwards  was  examined  as  a  witness  upon  the 
trial. 

It  should  be  remarked  alsothattherewas.no 
stipulation  or  'agreement  by  the  plaint-  f  *  1 1 4 
iff  in  error,  on  withdrawing  his  note  from  the 
bank,  that  he  would  not  enforce  payment  of  it. 
On  the  contrary,  he  had  still  a  perfect  right  to 
demand  its  immediate  payment,  and  to  enforce 
his  demand  by  action. 

801 


114 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1843 


In  every  view  which  can  be  taken  of  this 
case,  it  appears  to  me  the  title  of  the  defend- 
ants in  error  to  the  notes  in  question  has  not 
been  devested,  and  that  the  judgment  of  the 
court  below  ought  to  be  affirmed. 

On  the  question  being  put— "shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present  who  heard  the  argument,  except 
Strong,  Senator,  voted  for  affirming. 

Judgment  affirmed. 

Negotiable  paper—  Bona  flde  holder  for  value  pro- 
tected.  Approved-63  Barb.,  218. 

Cited  in— 1  Denio,  586 ;  3  Denio,  478 ;  5  N.  Y.,  356 ; 
73  N.  Y.,  274;  29  Am.  Rep.,  145  ;  5  Hun,  512:  4  Barb., 
310 ;  45  How.  Pr.,  287 ;  36  Super.,  75 ;  2  Wood  &  M.,  288. 

Antecedent  debt— Transfer  as  security  for,  or  in 
payment  of.  Distinguished— 5  Trans.  App.,  340 ;  5 
Sandf .,  9. 

Commented  on-22  Alb.  L.  J..  191 ;  36  111.,  494. 

Reviewed— 2  Sandf .  Ch.,  172 ;  3  Sandf .,  225. 

Explained— 1  Bos.,  337. 
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44  Barb.,  178  :  62  Barb.,  601 :  5  How.  Pr.,  171 ;  43  How. 
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8 ;  5  Duer,  113 ;  1  Bos..  458 ;  3  Bos.,  312 :  5  Bos.,  198 ;  1 
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Dec.,  724.  726 ;  29  Wis.,  218 ;  9  Am.  Rep.,  657  ;  59  N.  H., 
83;  42  Am.  Rep.,  582. 

"Bona  fide  holder  for  value"— Import  of  words— 
Who  is.  Cited  in— 12  N.  Y.,  555 ;  25  N.  Y.,  149 ;  55  N. 
Y..  238 ;  1  Lans.,461 ;  3  Hun.  150 :  29  Barb.,508 ;  37  Barb., 
463 :  45  Barb.,  162 ;  63  Barb.,  230.  331 ;  5  T.  &  C.,  287 ; 
23  How.  Pr.,  282;  48  How.  Pr..  354;  12  Abb.  N.  S., 
425  ;  1  Sandf..  497 ;  2  Sandf.,  117,  155, 188  ;  5  Bos.,  198 ; 
9  Bos.,  348 ;  34  Super.,  387  :  1  Zab..  669  ;  47  Am.  Dec., 
178. 

Also  cited  in— 8  Bos.,  527. 
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Partnership — Power  of  Individual  Member  to 
Bind  Firm  on  Negotiable  Paper — Partner, 
Not  Known  as  Such,  Not  Bound — Fraud — 
Former  Adjudication —  When  a  Bar — Admis- 
sibility  of,  as  Evidence  under  General  Issue — 
Pleading  and  Practice — Parties — Actions  of 
Tort  against  Partners. 

If  one  of  several  partners  obtain  a  loan  of  money 
for  his  individual  use,  by  Riving  the  note  or  check 
of  the  firm,  but  without  their  authority,  the  trans- 
action will,  nevertheless,  bind  all  the  partners, unless 
there  be  something  in  it  to  induce  the  lender  to  sus- 
pect that  the  money  is  not  borrowed  for  their  bene- 
fit. Per  Walworth,  Chancellor. 

But  if  one  of  the  partners  be  unknown  at  the  time 
the  money  is  borrowed,  and  the  loan  be  made  exclu- 
sively upon  the  credit  of  the  others,  the  lender  sup- 
posing that  they  alone  constitute  the  firm,  the  trans- 
action will  only  bind  the  latter.  Per  Walworth, 
Chancellor. 

A  partnership  cannot  acquire  property  in  a  note 
which  one  of  the  partners  has  induced  a  third  person 


NOTE.— Partnership— Powers  of  individual  partner. 
See,  generally.  National  Bank  v.  Norton,  1  Hill,  572, 
note ;  Mitchell  v.  Ostrom,  2  Hill,  520,  note. 

As  to  the  power  of  one  partner  to  bind  the  firm  by  a 
note  given  by  him  for  his  individual  debt,see  Mercein 
v.  Andrus.  10  Wend.,  461,  note. 

As  to  payment  of  individual  debt  by  transfer  of 
partnership  property,  see  Dob  v.  Halsey,  16  Johns., 
34,  note. 

Former  recovery,  when  a  bar.  See  Gardner  v.  Buck- 
bee.  3  Cow.,  120,  note ;  Wilder  v.  Case,  16  Wend.,  583, 
note;  Shall  v.  Lathrop,  3  Hill.  237,  note. 

Admissibility  of  parol  evidence  to  show  what  was  in 
issue  in  former  suit.  Manny  v.  Harris,  2  Johns.,  24 
note. 
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to  execute  by  fraudulently  promising  to  raise  money 
upon  it  for  him  ;  and  this,  though  the  other  partners, 
are  not  in  fact  privy  to  the  fraud.  Per  Walworth, 
Chancellor. 

If  the  note  be  transferred  by  the  partner  who  ob- 
tained it,  In  satisfaction  of  partnership  demands, 
and  the  maker  afterwards  pay  it,  he  may  maintain 
either  assumpslt  or  trover  against  all  the  partners. 
Per  Walworth,  Chancellor. 

Actions  of  tort,  whether  against  partners  or  oth- 
ers, may  be  brought  against  a  11  or  any  of  the  persona 
who  are  liable.  Per  Walworth.  Chancellor. 

P.,  a  member  of  a  firm  composed  of  M.,  P.  and  F., 
borrowed  money  for  his  own  private  use  upon  a 
check  signed  "M.,  P.  &  Co.,"  the  name  of  the  firm  ; 
the  lender  not  being  aware  that  F.  was  a  member  of 
it,  butsupposing  it  consisted  of  *M.  &  P.  only.  [*116- 
The  check  was  satisfied  and  taken  up  by  P.  with 
notes  which  he  fraudulently  induced  one  T.  to  exe- 
cute ;  and  the  latter.after  paying  the  notes  to  the 
holder,  brought  assumpsit  against  M..P.  and  F.,  to 
compel  them  to  refund.  They  defended,  however, 
and  a  verdict  and  judgment  was  rendered  in  their 
favor;  whereupon  T.  brought  trover  against  M. 
alone,  claiming  that  he  was  privy  to  the  fraud  by 
which  the  notes  were  obtained,  or  that  at  all  events 
they  had  been  wrongfully  converted  to  the  joint  use 
of  himself  and  P.  At  the  trial,  M.  gave  in  evidence 
the  former  judgment,  without  having  specially 
pleaded  it,  and  the  court  decided  that  it  constituted 
a  conclusive  bar  toT.'s  right  of  recovery.  Held,  that 
the  decision  was  erroneous. 

Held  further,  that  evidence  of  a  former  verdict 
and  judgment  is  admissible  under  the  general  issue 
in  actions  of  trover  and  atanimpsit. 

Semble,  thata  former  verdict  and  judgment,  when 
properly  received  in  evidence  under  the  general  is- 
sue, is  in  all  cases  just  as  conclusive  as  if  specially 
pleaded.  Per  Bockee  and  Putnam,  Senators ;  Wal- 
worth, Chancellor,  contra. 

A  former  verdict  and  judgment  may  be  specially 
pleaded  in  an  action  of  trover.  Per  Walworth.  Chan- 
cellor. 

Where  a  matter  has  been  once  tried  and  submitted 
to  a  jury,  and  judgment  rendered  for  the  defend- 
ant, he  may  insist  upon  the  judgment  as  a  bar  to  a 
second  action  for  the  same  cause,  though  the  plaint- 
iff failed  in  the  first  by  reason  of  the  insufficiency 
of  his  evidence.  Per  Walworth,  Chancellor. 

Otherwise,  if  the  declaration  in  the  first  suit  was 
general,  embracing  several  causes  of  action  beside 
the  one  sought  to  be  again  litigated,  and  the  plaint- 
tiff  gave  no  evidence  in  respect  to  the  latter,  but 
suffered  the  case  to  go  to  the  jury  upon  a  different 
part  of  his  claim.  Per  Walworth.  Chancellor. 

Where  the  question  in  the  second  suit  is  identical 
with  the  one  tried  and  determined  in  the  first,  and 
the  evidence  to  maintain  the  second  would  have  en- 
titled the  plaintiff  to  recover  in  the  first,  had  it  been 
there  given,  the  verdict  and  judgment  will  operate 
as  a  bar :  and  this,  though  the  second  suit  be  against 
only  a  part  of  those  who  were  defendants  in  the 
first,  and  though  the  form  of  action  in  both  suits  be 
not  the  same.  Per  Walworth,  Chancellor ;  Bockee, 
Senator,  concurring. 

Otherwise  if,  by  reason  of  the  difference  between 
the  two  suits  in  respect  to  parties  or  the  form  of  ac- 
tion, the  evidence  to  maintain  the  second  would  not 
have  entitled  the  plaintiff  to  recover  in  the  first. 
Per  Walworth,  Chancellor,  and  Bockee,  Senator. 

Citations— 1  Camp.,  185 ;  16  Wend.,  505 ;  Ryan  &  M., 
178 ;  6  Barn.  &  C.,  551 ;  Wats.  Part.,  235 ;  Story,  Part., 
159 ;  2  Carr.  &  P.,  403 :  9  J.  B.  Moore,  724 :  3  Sum.,  20  ; 

7  Cr.,  365 ;  10  Wend.,  80, 83, 84 ;  17  Serg.  &  R.,  319, 322 ;  8 
Wend.,  9, 35 ;  6  Wend.,  284 ;  4  Cow.,  559 ;  1  Salk.,  276  ; 
3  East ,  346 ;  14  Mass.,  241 ;  3  Burr.,  1345, 1353 ;  2  B.  & 
Aid.,  662 ;  McClel.  &  Y..  509 ;  3  Hill,  87  ;  3  Wils.,  304  ; 
2  Hill,  478.  481 ;  20  How.  St.  Tr.,  537. 538  ;  3  Cow.,  120  ; 

8  Wend.,  24,  25 ;  14  Johns.,  82 ;  17  Mass.,  365 ;  Cow.  & 
H.  Notes  to  Phil.  Ev.,  804-824 ;  4  Bing.  N.  C.,  782. 

ON  error  from  the  Supreme  Court.  Miller, 
Barton  and  Tryon,  partners  in  trade  doing 
business  in  the  City  of  N.  Y.  under  the  name 
of  Miller,  Barton  &  Co.,  brought  an  action 
against  Manice,  the  defendant  in  error,  and  de- 
clared in  trover  for  three  promissory  notes 
drawn  by  Miller,  Barton  &  Co.,  and  made  pay- 
able to  the  order  of  Manice,  Phelps  &  Co.  in 
eight  months;  viz.:  one  note  for  $1,378.34, 
dated  February  2,  1833,  another  *for  [*1 16 
$2,272.89,  dated  February  7, 1833,  and  a  third 
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for  $1,986.22,  dated  February  13,  1833.  The 
declaration  also  contained  counts  alleging  that 
the  notes  were  procured  from  Miller,  Barton 
&  Co.  by  fraud  and  false  pretenses,  and  that 
they  had  since  been  obliged  to  pay  the  amount 
thereof.  Manice  pleaded  the  general  issue,  and 
the  cause  was  tried  at  the  N.  Y.  Circuit  before 
Edwards,  C.  Judge,  in  November,  1840.  The 
case  was  substantially  as  follows  : 

February  1,  1832,  Manice  and  B.  F.  Phelps 
entered  into  copartnership  as  importers  and 
venders  of  dry  goods,  in  the  City  of  N.  Y., 
under  the  firm  name  of  Manice,  Phelps  &  Co.; 
and  the  same  day  they  caused  a  notice  of  the 
fact,  subscribed  with  their  names,  to  be  pub- 
lished in  the  newspapers.  In  January,  1833, 
Manice,  being  then  in  England,  made  an  agree- 
ment there  with  one  E.  D.  Foote.  to  receive 
him  into  the  firm;  he  to  have  an  interest  in  the 
profits  of  the  business  from  the  1st  of  Decem- 
ber preceding.  This  agreement  was  made  by 
Manice  in  behalf  of  himself  and  Phelps,  under 
a  written  authority  from  the  latter.  No  change 
took  place  in  the  style  of  the  firm  by  reason  of 
the  admission  of  Foote;  nor  was  any  notice 
published  of  his  having  become  a  member, 
until  the  30th  of  March  following.  By  the 
agreement  with  Foote  it  was  stipulated  that  he 
should  reside  in  England,  and  transact  business 
for  the  firm  there;  but  he  was  in  N.  Y.  during 
the  greater  part  of  the  months  of  February 
and  March,  1833.  In  the  spring  of  that  year, 
and  previously,  Phelps  committed  extensive 
frauds  upon  the  firm  by  using  its  funds,  secu- 
rities and  credit,  for  the  purpose  of  aiding  his 
brother,  and  attempted  to  conceal  such  frauds 
by  false  entries  upon  the  books.  Among  other 
acts  of  this  character,  he  borrowed  of  one  Bul- 
lock, on  March  14  and  16,  1833,  the  sum  of 
$13,000,  for  which  he  gave  the  checks  of  the 
firm.  There  was  nothing  in  the  transaction  to 
induce  Bullock  to  suspect  that  Phelps  was  act- 
ing improperly;  and  Bullock  testified  at  the 
trial  that  the  money  was  lent  on  the  credit  of 
the  firm,  but  he  did  not  then  know  Foote  to  be 
a  member  of  it.  Manice  was  absent  in  Europe 
at  this  time,  and  returned  on  the  19th  of  the 
1 1 7*}  same  month.  On  *the  26th  of  April 
following,  Phelps,  having  been  pressed  by 
Bullock  for  payment,  called  on  the  plaintiffs, 
and  by  representing  to  them  that  he  knew  a 
person  who  would  Tend  money  on  their  notes 
at  six  per  cent,  inte'rest,  and  fraudulently 
promising  to  procure  a  loan  for  them  at  that 
rate,  induced  them  to  make  and  deliver  to  him 
the  three  notes  in  question,  which  were  ante 
dated.  Instead  of  procuring  the  loan,  Phelps 
indorsed  the  notes  in  the  name  of  Manice, 
Phelps  &  Co.,  and  delivered  them  to  Bullock, 
along  with  other  notes,  about  May  1,  1833,  in 

Biyment  of  the  $13,000  loan,  receiving  from 
ullock  the  checks  upon  which  the  loan  was 
made.  The  plaintiffs  having  paid  the  three 
notes  at  maturity,  now  claimed  to  recover  the 
amount,  insisting  that  they  had  been  fraudu- 
lently obtained  and  used  for  the  joint  benefit 
of  Phelps  and  Manice,  and  that  the  latter,  more- 
over, had  actually  participated  in  the  fraud. 
The  examination  at  the  trial  took  a  wide  range, 
and  many  facts  were  proved  beside  those 
above  noticed. 

Manice  offered  in  evidence  the  record  of  a 
former  recovery  in  an  action  brought  by  the 
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plaintiffs  against  himself,  Phelps  and  Foote;. 
claiming  that  it  formed  a  bar  to  the  present 
suit.  This  was  objected  to  as  inadmissible  un- 
der the  general  issue;  but  the  objection  was 
overruled,  and  Manice  excepted.  That  action, 
was  tried  in  the  Superior  Court  of  the  City  of 
N.  Y.,  October  16,  1834.  From  the  record  it 
appeared  that,  though  the  action  was  in  form 
commenced  against  Manice,  Phelps  and  Foote, 
the  two  latter  were  not  served  with  process, 
and  Manice  alone  appeared  and  defended.  The 
declaration  was  in  assumpsit,  containing  the 
common  money  counts  and  others  of  a  special 
character.  At  the  trial,  the  plaintiffs  sought 
to  recover  the  amount  paid  by  them  on  the 
three  notes  now  in  question,  together  with  the 
amount  of  another  note  which  Phelps  had  pro- 
cured from  them,  and  which  they  had  taken 
up,  dated  November  15,  1832,  and  payable  in 
July,  1833.  It  appeared  that  the  latter  note, 
after  having  been  indorsed  by  Phelps  with  the 
name  of  his  firm,  was  discounted  by  Shiprnan 
&  Corning  April  13,  1833,  and  the  proceeds 
applied  to  the  joint  benefit  of  Mauice,  Phelps 
and  Foote.  *Much  of  the  testimony  [*1  18 
given  on  that  occasion  in  respect  to  the  other 
three  notes,  was  the  same  as  the  testimony  ad- 
duced on  the  present  trial.  Nothing  was  there 
shown,  however,  tending  to  establish  that 
Foote  had  any  connection  with  the  firm  of 
Manice,  Phelps  &  Co.  earlier  than  March  30, 
1833,  the  time  when  notice  of  the  fact  was  pub- 
lished. The  Superior  Court  charged  the  jury, 
among  other  things,  "That  if  they  believed 
the  notes  of  the  26th  of  April  [the  notes  now 
in  question]  were  indorsed  by  Phelps  in  the 
name  of  the  firm  of  Manice,  Phelps  &  Co.,  for 
the  benefit  of  the  plaintiffs,  and  that  neither 
the  notes  themselves  nor  the  proceeds  thereof 
came  to  the  benefit  of  the  defendants,  and  that 
Manice  and  Foote  had  no  agency  in  any  fraud- 
ulent representations  to  the  plaintiffs,  the  de- 
fendants were  not  liable."  A  verdict  was  ren- 
dered in  favor  of  Miller,  Barton  &  Co.  for  the 
amount  of  the  note  dated  November  15,  1843, 
but  the  jury  disallowed  the  claim  in  respect  ta 
the  notes  now  in  question,  and  judgment  was 
perfected  accordingly. 

After  the  introduction  of  the  above  evidence 
in  respect  to  the  former  suit,  and  some  addi- 
tional testimony,  the  parties  rested.  The  cir- 
cuit judge  thereupon  charged  the  jury  in  sub- 
stance as  follows,  viz.:  "That  a  prior  judg- 
ment was  admissible  under  the  general  issue, 
in  an  action  of  trover, with  the  like  effect  as  if 
pleaded;  that  the  question  whether  the  matter 
now  in  issue  had  been  before  adjudicated, was 
a  question  of  law  for  the  decision  of  the  court; 
that  in  judgment  of  law  the  question  of  Man- 
ice's  liability  was  determined  in  the  suit  brought 
in  the  Superior  Court  against  Manice,  Phelps 
and  Foote;  and  that  the  said  suit  was  a  com- 
plete bar  to  the  plaintiffs'  recovery  in  this  suit." 
Verdict  in  favor  of  Manice.  The  plaintiffs 
afterwards  moved  the  Supreme  Court  for  a 
new  trial  on  a  bill  of  exceptions,  but  the  mo- 
tion was  denied  and  judgment  rendered  against 
them;  whereupon  they  Drought  error  to  this 
court. 

Mex.tr*.  J.  Coit  and  S.  P.  Staples,  for 
plaintiffs  in  error. 

Me*»r*.  J.  W.  Gerard  and  G.  Griffin,  for 
defendant  in  error. 
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119*]  *  Wai  worth,  Chancellor.  The  ob- 
ject of  this  suit  is  to  recover  from  the  defend- 
ant Manice  the  amount  of  three  promissory 
notes  which  B.  F.  Phelps,  either  with  or  with 
out  the  knowledge  and  concurrence  of  Manice, 
obtained  from  the  plaintiff  by  fraud,  and  con- 
verted to  the  use  of  himself  and  Manice,  by 
delivering  them  to  M.  Bullock  in  payment  of 
two  checks  of  the  firm  of  Manice,  Phelps  & 
Co.  These  two  checks  were  given  about  the 
middle  of  March,  1833,  to  Bullock,  in  the  name 
of  the  firm  of  which  Manice  was  a  member, 
for  moneys  then  lent  and  advanced  upon  the 
credit  of  those  checks.  And  as  Bullock  knew 
that  Manice  was  a  member  of  that  firm,  and 
had  no  reason  to  suspect  that  the  money  was 
not  advanced  for  his  benefit  as  well  as  for  the 
benefit  of  Phelps,  and  for  the  use  of  the  firm, 
I  have  no  doubt  that  Manice  and  Phelps  were 
jointly  liable  to  Bullock  for  the  payment  of 
the  checks;  and  that  Bullock  could  have  re- 
covered the  amount  thereof  against  them,  if 
the  checks  had  not  been  paid  with  the  plaint- 
iffs' notes,  or  in  some  other  way.  For  where 
a  third  person  lends  money  to  one  of  the  co- 
partners upon  the  check  or  notes  of  the  firm,  he 
has  a  right  to  presume  it  is  for  the  use  of  the  firm ; 
unless  there  is  something  to  create  a  suspicion 
that  the  money  is  not  borrowed  for  the  firm, 
and  that  the  borrower  is  committing  a  fraud 
upon  his  copartners.  And  where  money  is 
thus  borrowed  upon  the  note  or  check  of  the 
firm,  the  members  of  the  firm,  or  those  of 
them  to  whom  the  credit  was  given  by  the 
lender,  are  bound  to  show  not  only  that  the 
money  was  not  applied  to  their  use,  but  also 
that  the  lender  had  reason  to  believe  it  was  not 
intended  to  be  so  applied  at  the  time  it  was 
lent.  Bond  v.  Gtibson,  1  Camp.,  185;  Whilaker 
v.  Brown,  16  Wend.,  505. 

In  this  case  the  evidence  fairly  authorized 
the  presumption  that  the  money  received  of 
Bullock,  upon  the  checks,  was  not  applied  to 
the  use  of  the  firm  of  Manice,  Phelps  &  Co., 
and  that  Bullock  at  the  time  he  lent  the  money 
did  not  know  that  Foote  was  a  member  of  the 
firm  and,  therefore,  did  not  lend  it  upon  his 
credit.  But  he  did  know  that  Manice  was  the 
partner  of  Phelps,  and  that  they  were  doing 
business  together  under  the  name  or  firm  sub- 
scribed to  the  checks.  He,  therefore,  advanced 
1 2O*]  the  *money  on  their  joint  credit,  with- 
out notice  of  any  intended  misapplication  of 
the  money  by  Phelps.  and  had  a  legal  and 
equitable  claim  against  both  for  the  money 
lent.  The  right  to  recover  in  this  case  then 
does  not  depend  upon  the  question  whether 
Manice  was  an  actual  party  to  or  was  cogni- 
zant of  the  fraud  by  which  Phelps,  in  the  name 
of  the  firm,  obtained  the  notes  of  the  plaintiffs 
which  were  turned  out  in  payment  of  those 
checks.  For  if  he  was  entirely  ignorant  of 
that  fraud,  the  notes  were  converted  to  his  as 
well  as  to  Phelps'  use,  by  being  applied  in  dis- 
charge of  a  debt  contracted  in  the  name  of  the 
firm  for  the  payment  of  which  he  was  jointly 
liable  with  Phelps. 

The  copartnership  could  not  acquire  any 
property  in  these  notes,  which  were  fraudu- 
lently obtained  by  one  of  the  partners,  even  if 
the  other  partners  were  not  privy  to  the  fraud. 
Kflby  v.  Wilson,  Ryan  &  M.,  178.  And  accord- 
ing to  the  decision  of  the  Court  of  K.  B.  in  the 
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case  of  Stone  v.  Marsh,  6  Barn.  &  C.,  551,  if  the 
proceeds  of  these  notes  had  been  applied  to  the 
payment  of  a  debt  for  which  Manice,  Phelps 
and  Foote  were  all  legally  or  equitably  liable 
to  Bullock,  the  plaintiff s  might  have  recovered 
upon  the  money  counts  in  the  first  suit,  upon 
proof  of  such  joint  liability.  Or  they  might 
recover  in  an  action  of  trover,  for  the  conver- 
sion of  the  notes  to  the  use  of  the  members  of 
that  firm  as  it  existed  at  the  time  of  such  con- 
version. And  as  the  evidence  in  this  case  clear- 
ly shows  that  the  proceeds  were  applied  to  the 
payment  of  a  debt  to  Bullock,  for  which  Ma- 
nice and  Phelps  weie  jointly  liable,  an  action 
of  assumpsit  may  be  maintained,  against  those 
two  persons,  for  the  money  paid  for  them,  or 
received  by  them  for  the  use  of  the  plaintiffs. 
Or  an  action  of  trover  may  be  maintained 
against  both  or  either  of  them,  for  the  conver- 
sion to  their  use  of  the  notes  fraudulently  ob- 
tained by  Phelps  acting  in  the  name  of  the  firm 
of  which  Manice  was  a  partner.  For  in  such 
case  the  maxim  applies,  quifacit  per  aliumfa- 
cit perse.  Watson,  Part.,  235. 

And  it  makes  no  difference  in  this  case  that 
the  action  of  trover  was  brought  against  Ma- 
nice alone.  For  in  all  actions  of  *tort  [*121 
whether  against  partners  or  others,  the  action 
may  be  brought  against  all  or  any  of  them  who 
are  liable,  at  the  election  of  the  plaintiff.  Story, 
Part.,  159.  The  plaintiffs,  therefore,  were  en- 
titled to  recover  in  this  suit  on  the  count  in 
trover,  unless  the  judge  who  tried  the  cause 
was  right  in  supposing  the  verdict  and  judg- 
ment in  the  former  suit  against  Manice,  Phelps 
and  Foote  jointly,  in  an  action  of  assumpsit, 
could  be  given  in  evidence,  in  this  cause,  un- 
der the  general  issue  and  without  notice,  and 
that  it  formed  a  flat  bar  to  the  recovery  in  the 
present  form  of  action.  These  questions  I  will 
next  proceed  to  consider. 

The  question  whether  a  verdict  and  judg- 
ment for  the  defendant  in  a  former  action  is  a 
bar  to  a  second  suit  for  the  same  cause  or  mat- 
ter, does  not  depend  upon  the  fact  that  the 
proof  in  the  former  suit  was  sufficient  to  sus- 
tain that  action.  For  where  the  same  matter 
was  in  issue  and  submitted  to  the  jury  in  the 
former  suit  without  sufficient  proof,  the  decis- 
ion of  the  jury  upon  the  matter  in  issue,  and 
thus  submitted  to  them,  followed  by  the  judg- 
ment of  the  court  upon  their  verdict,  will  be  a 
bar  to  another  action  for  the  same  cause  or 
matter,  where  the  same  evidence  which  is  nec- 
essary to  sustain  the  second  suit,  if  it  had  been 
given  in  the  former  action,  would  have  author- 
ized a  recovery  therein.  Where  a  general  dec- 
laration embraces  several  causes  of  action,  the 
plaintiff  in  a  second  suit  may  show  that  he  of- 
fered no  evidence  as  to  one  or  more  of  those 
causes  of  action,  and  that  the  cause  went  to 
the  jury  upon  a  different  part  of  his  claim  from 
that  for  which  the  second  suit  is  brought.  And 
then  the  judgment  in  the  first  action  will  be 
no  bar  to  the  second.  But  where  he  attempts 
to  give  evidence  as  to  all  the  causes  of  action, 
and  submits  the  question  to  the  jury  without 
withdrawing  any  part  of  his  claim,  and  he  fails 
as  to  the  whole  or  a  part  for  want  of  sufficient 
proof,  the  defendant  may  insist  upon  the  first 
judgment  as  a  bar,  if  the  same  evidence  which 
is  sufficient  to  sustain  the  second  suit  would 
have  authorized  a  recovery  in  the  first  action, 
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in  case  it  had  been  produced  upon  the  trial 
thereof.  Stafford  v.  Clark,  2  Carr&  P.,  403 ;8. 
C.,  9  J.  B.  Moore,  724.  It  is  a  matter  of  no  con- 
122*]  sequence,  *therefore,  upon  the  ques- 
tion of  estoppel  in  the  present  case,  that  the 
defendant  Manice  carefully  concealed  from  the 
knowledge  of  the  plaintiffs,  on  the  first  trial, 
the  fact  of  the  agreement  made  in  England  be- 
tween him  and  Foote  to  take  the  latter  into  the 
firm  previous  to  the  loan  of  Bullock  upon  the 
copartnership  checks;  and  left  them  to  sup- 
pose that  the  new  partnership  with  Foote  was 
actually  formed  as  late  as  March  30,  1833, 
when  the  notice  that  he  was  taken  into  the 
firm  was  first  publicly  announced  in  the  news- 
papers. Whether  such  a  suppression  of  a  ma 
terial  fact,  for  the  purpose  of  defeating  the  re- 
covery in  the  first  action,  and  then  surprising 
the  plaintiffs  with  the  proof  thereof  in  the  sec 
ond  suit  to  prevent  a  recovery  in  that  also,  is 
•consistent  with  mercantile  honesty,  is  a  ques- 
tion which  must  be  laid  entirely  out  of  view 
by  this  court  in  deciding  a  dry  question  of  law. 
But  if  the  justice  of  the  case  is  clearly  with 
the  plaintiffs,  and  the  defendant  has  made  a 
technical  slip  in  setting  up  his  defense  of  a 
former  verdict  in  his  favor  for  the  same  cause 
of  action,  the  court,  as  a  matter  of  course,  will 
not  permit  him  to  amend  his  plea,  under  such 
circumstances,  to  enable  him  to  avail  himself 
of  an  unconscientious  defense. 

It  is  no  answer  to  the  defense  of  a  former 
recovery  that  the  form  of  action  in  both  suits 
is  not  the  same;  or  that  all  the  plaintiffs  or  de- 
fendants in  both  suits  are  not  the  same.  For 
if  the  same  question  was  submitted  to  the  jury 
in  the  first  action,  and  the  evidence  in  the  last  j 
suit,  if  it  had  been  given  in  the  first  action, 
would  have  been  equally  available  as  in  the 
last,  to  entitle  the  plaintiff  to  recover  under 
the  state  of  pleadings  in  both,  then  the  verdict 
and  judgment  in  the  first  action,  provided  the 
defense  is  brought  before  the  court  in  the  sec- 


fendants  set  up  the  defense  of  infancy,  or  a 
discharge  under  the  Bankrupt  Act,  or  some 
other  personal  defense  of  that  character. 

The  court  charged  the  jury  in  the  former 
suit  that  if  the  notes  of  April  26  were  indorsed 
by  Phelps  in  the  name  of  the  firm,  for  the 
benefit  of  the  plaintiffs,  and  if  neither  the 
notes  themselves,  nor  the  proceeds  thereof, 
came  to  the  defendants,  and  Manice  and  Foote 
had  no  agency  in  any  fraudulent  representa- 
tions to  the  plaintiffs,  the  defendants  were  not 
liable.  If  this  part  of  the  charge  was  correct, 
the  plaintiffs  certainly  could  not  have  recov- 
ered in  that  suit,  even  upon  the  evidence  now 
produced,  unless  the  jury  came  to  the  conclu- 
sion that  Manice  and  Foote  were  both  privy  to 
or  cognizant  of  the  fraud  by  which  the  notes 
were  obtained,  or  that  those  notes  or  the  pro- 
ceeds thereof  were  actually  applied  to  the  pay- 
ment of  a  debt  for  which  Foote  as  well  as  Man- 
ice  &  Phelps  were  legally  liable  to  Bullock. 
The  jury  found  a  verdict  against  the  defend- 
ants for  the  amount  of  the  note  dated  Novem- 
ber 15,  1832,  and  interest;  which  note  was  dis 
counted  by  Shipman  &  Corning,  and  the  pro- 
ceeds placed  to  the  credit  of  all  the  defendants 
in  the  suit,  in  April,  1833.  And  the  jury 
would  also  have  found  a  similar  verdict  for 
the  plaintiff  for  the  amount  of  the  three  notes 
of  April  26,  under  the  charge  *of  the  [*124 
court,  if  it  had  been  shown  on  that  trial  that 
the  proceeds  of  those  notes  had  also  been  placed 
to  the  credit  of  the  firm,  or  had  been  applied 
to  the  payment  of  a  debt  for  which  all  three 
of  the  defendants  were  jointly  liable.  For  in 
that  case  it  would  have  been  a  conversion  of 
the  notes  by  Phelps,  to  the  use  and  for  the  bene- 
fit of  the  defendants  in  that  suit.  And  the 
plaintiffs  could  probably  waive  the  tort  and 
recover  in  aasumpsit  upon  the  money  counts. 
But  as  the  money  received  from  Bullock  never 
was  applied  to  the  use  of  the  firm  of  which 
Foote  now  appears  to  have  been  a  member  at 


ond  suit  in  proper  form,  is  an  absolute  bar  to  I  the  time  the  money  was  borrowed,  and  as  Bul- 
any  recovery  therein.  Lawrence  v.  Vernon,  3  j  lock  lent  the  money  without  knowing  anything 
SUITUI.,  20.  But  where  the  form  of  the  first  |  of  the  agreement  made  in  England  by  which 


action  was  such  that  the  proof  necessary  to  a 
recovery  could  only  be  brought  forward  in  a 
different  form  of  action,  or  where,  from  the 
number  of  the  plaintiffs  or  defendants  in  the 
first  suit,  the  testimony  relied  on  in  the  second 
is  sufficient  to  authorize  a  recovery  in  such 
.second  action,  but  could  not  have  produced 
123*]  *a  different  result  in  the  first,  the  fail- 
ure of  the  plaintiffs  in  the  one  suit  is  no  bar  to 
their  recovery  in  the  other,  although  it  is  for 
the  same  cause  of  action  for  which  they  at- 
tempted to  recover  in  the  first  suit. 

Here  the  first  suit  was  an  action  of  asaumpnt 
against  three  defendants.  And  although  it  ap- 
pears from  the  record  that  Phelps  and  Foote 
were  out  of  the  jurisdiction  of  the  court,  and 
were  not  served  with  process,  and  that  Manice 
alone  appeared  and  defended  the  action,  the 


Foote  was  brought  into  the  firm  before  that 
time,  I  do  not  see  how  he  could  have  been 
made  liable  to  Bullock,  either  at  law  or  in 
equity,  for  money  which  Phelps  had  obtained 
upon  the  credit  of  Manice  and  himself  only, 
and  had  not  applied  to  the  use  of  the  firm  of 
which  Foote  was  a  member.  And  if  Phelps  & 
Manice  were  alone  liable  to  Bullock,  upon  the 
facts  as  they  now  appear,  the  money  of  the 
plaintiffs  was  paid  and  received  for  their  use 
only,  and  not  for  the  joint  use  of  themselves 
and  Foote.  So  that  it  was  impossible,  in  the 
first  suit,  for  the  plaintiffs  to  have  recovered 
upon  the  common  counts  of  the  declaration 
against  the  three,  even  if  the  facts  as  they  now 
appear  had  been  given  in  evidence  in  that  suit. 
The  verdict  and  judgment  upon  the  common 
counts  of  that  declaration  cannot  then  be  a  bar 


plaintiffs  could  not  recover  in  that  suit  against  j  to  the  recovery  against  Manice  in  this  action, 
either  of  the  defendants  therein,  unless  they  i  nor  to  a  suit  in  at^umjmt  against  him  and 
could  prove  a  joint  liability  of  all  the  defend-  I  Phelps  jointly.  Lawrence  v.  Hunt,  10  Wend., 


ants,  and  in  that  form  of  action.  For  in  an  ac 
tion  of  a*sumpsit,  or  in  any  other  action  ex  eon 
trafiu,  the  plaintiff  must  prove  a  joint  causeof 
action  against  all,  except  in  the  case  of  suits 
against  the  parties  to  negotiable  paper,  as  pro- 
vided for  by  statute,  or  where  some  of  the  de- 


80.  For  these  reasons  I  think  the  charge  of  the 
circuit  judge  who  tried  this  cause  was  wrong, 
even  if  the  verdict  and  judgment  in  a  former 
suit  could  have  been  given  in  evidence  as  a  flat 
bar,  under  a  simple  plea  of  not  guilty,  in  an 
action  of  trover. 
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Again  :  it  appears  to  be  pretty  well  settled 
that  in  actions  of  assum^U,  where  anything 
which  shows  that  the  plaintiff  has  no  subsist 
ing  right  of  action  may  be  given  in  evidence 
under  the  general  issue,  a  former  verdict  and 
judgment  may  be  given  in  evidence  without 
1 25*1  being  pleaded.  Young  v.  Black,  7  *Cr. , 
565;  KiWeffer  v.  Hr-rr,  17  Sere.  &  R,  322; 
Wood  v.  Jackson,  8  Wend.,  9.  But  it  does  not 
appear  to  be  perfectly  settled  in  England  that 
the  former  recovery,  when  given  in  evidence 
under  the  general  issue  in  assumpsit,  where  it 
might  have  been  pleaded,  is  conclusive  as  a  flat 
bar,  as  it  would  have  been  if  pleaded  in  bar  of 
the  second  suit.  See,  Stafford  v.  Clark,  2  Carr. 
&  P.,  403;  S.  C.,9  J.  B.  Moore,  724.  The 
cases  in  which  the  courts  in  this  State  and  in 
England  have  held  the  former  verdict  and  judg- 
ment  conclusive  as  a  bar,  when  given  in  evi- 
dence without  being  pleaded,  are  those  in 
which  the  party  insisting  upon  the  estoppel  has 
had  no  opportunity  to  plead  it;  as  in  an  action 
of  ejectment,  where  special  pleading  is  not  al- 
lowed, Wood  v.  Jackson,  8  Wend.,  35,  or  in 
cases  where  the  plaintiff's  own  title  is  by  es- 
toppel, and  the  defendant,  by  his  pleading, 
does  not  give  him  an  opportunity  to  reply  the 
estoppel.  Wright  v.  Butler,  6  Wend. ,  284;  Burt 
v.  Stemburgh,  4  Cow.,  559. 

The  general  rule,  however,  unquestionably 
is,  that  where  the  party  in  whose  favor  the  for 
mer  verdict  and  judgment  were  rendered, 
wishes  to  rely  on  them  as  a  conclusive  bar,  or 
as  an  estoppel,  he  must  plead  such  former 
judgment  in  bar,  if  he  has  an  opportunity  to 
do  so.  And  if  he  neglects  to  set  it  up  by  plead- 
ing, and  puts  the  same  matter  again  in  issue 
to  be  tried,  the  jury  may  decide  such  issue  ac- 
cording to  the  right  and  justice  of  the  case  as 
it  appears  to  them  from  the  evidence,  notwith- 
standing the  verdict  and  judgment  in  the  for- 
mer suit.  Trevivan  v.  Lawrance,  1  Salk. ,  276  ; 
Outram  v.  Morewood,  3  East,  346  ;  Howard  v. 
Mitchell,  14  Mass.,  241  ;  Killheffer  v.  Herr,  17 
Serg.  &  R,  319.  (See,  Magrath  v.  Hardy,  4 
Bing.  N.  C.,  782.)  Bird  v.  Randall,  3  Burr., 
1345,  was  not  a  case  of  estoppel,  but  of  a  for- 
mer recovery  against  a  third  person,  for  the 
same  demand.  A  former  recovery  against  the 
defendant  for  the  same  debt  or  claim  must 
necessarily  be  an  absolute  defense  to  a  second 
suit  for  the  same  cause,  whenever  it  can  be 
given  in  evidence  under  the  general  issue.  But 
126*]  I  have  *not  been  able  to  find  any  de- 
cision, either  in  the  courts  of  this  country  or 
of  England,  in  which  an  action  of  trover,  or  a 
special  action  on  the  case,  has  been  held  to 
form  an  exception  to  the  general  rule  that,  to 
make  a  mere  estoppel  a  flat  bar  in  a  second 
suit,  it  must  be  pleaded.  On  the  contrary,  I 
find  that  this  general  rule  has  in  England  been 
applied  to  actions  on  the  case  as  well  as  to  oth- 
er actions.  Vooght  v.  Winch,  2  B.  &  Aid.,  662; 
Hooper  v.  Hooper,  McClel.  &  Y.,  509.  And 
the  court  whose  decision  we  are  now  consider- 
ing, in  a  recent  case,  appears  to  have  conceded 
that  a  former  recovery  may  be  pleaded  in  bar 
to  an  action  of  trover.  See,  Briggs  v.  Brown, 
3  Hill,  87. 

The  judge  who  tried  this  cause  was,  there 
fore,  wrong  in  holding  the  record  of  the  for- 
mer verdict  and  judgment  an  absolute  bar 
when  given  in  evidence  under  the  general  is- 
306 
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sue,  where  the  defendant  might  have  pleaded 
it  as  an  estoppel,  if  the  former  suit  was  in  fact 
for  the  same  matter. 

For  these  reasons  the  law  as  well  as  the  jus- 
tice of  this  case  is  with  the  plaintiffs  in  error,, 
and  the  judgment  of  the  court  below  should 
be  reversed. 

Bockee.  /Senator.  This  cause  is  before  ua 
on  the  bill  of  exceptions  taken  by  the  plaintiffs- 
to  the  charge  of  the  circuit  judge.  The  Su- 
preme Court  gave  judgment  for  the  defendant 
on  the  verdict  rendered  by  the  jury  in  pursu- 
ance of  the  instruction  and  charge  given  them 
at  the  trial.  The  judges  of  that  court  have 
not  given  us  the  reasons  upon  which  their 
judgment  was  founded,  as  the  Constitution 
seems  to  require,  and  we  are  left  to  grope  our 
way  in  darkness  and  to  examine  and  decide 
this  cause  without  the  light  which  their  wis- 
dom, experience  and  researches  would  have 
shed  upon  it.  On  writs  of  error  it  does  not  ber 
long  to  the  duties  of  this  court  to  decide  any 
questions  of  fact.  We  are  limited  to  an  exam- 
ination of  the  questions  of  law  arising  in  and 
decided  by  inferior  judicatories;  and  the  sole 
question,  therefore,  which  this  case  presents 
for  our  decision  is  the  correctness  of  the  charge 
of  the  circuit  judge. 

*The  judge's  charge  embraced  three  F*l  27 
several  points,  viz.:  1.  That  a  prior  judgment 
may  be  given  in  evidence  under  the  general 
issue  in  an  action  of  trover,  with  the  like  effect 
as  if  pleaded  ;  2.  That  whether  the  matter  in 
issue  had  been  before  adjudicated,  was  in  this 
case  a  question  of  law  for  the  decision  of  the 
court ;  and  3.  That  in  judgment  of  law  the 
question  of  Manice's  liability  to  the  plaintiffs, 
as  claimed  in  the  present  action,  was  deter- 
mined in  the  suit  brought  in  the  Superior 
Court  against  Manice  &  Phelps,  jointly  with 
Foote,  and  that  the  said  suit  and  judgment  in 
the  Superior  Court  constituted  a  complete  bar 
to  the  plaintiffs'  recovery  in  this  suit.  It  is 
obvious  that  the  judge's  charge  decided  the 
whole  cause,  and  nothing  was  left  for  the  con- 
sideration of  the  jury.  If  the  charge  was  cor- 
rect in  point  of  law,  the  judgment  may  be  al- 
lowed to  stand.  If  it  was  incorrect,  the  plaint- 
iffs are  entitled  to  a  new  trial. 

On  the  first  point  I  think  the  judge  was  cor- 
rect. The  case  of  Kitchen  v.  Campbell,  3  Wils., 
304,  is  an  ancient  and  leading  authority.  There 
the  plaintiffs  first  sued  Campbell,  together  with 
the  sheriff  of  Surry,  in  an  action  of  trover  for 
goods  levied  upon  by  execution,  and  a  verdict 
and  judgment  were  rendered  for  the  defend- 
ants. The  plaintiffs  afterwards  brought  an 
action  on  the  case  against  Campbell  alone,  for 
the  money  received  by  him  under  the  execu- 
tion ;  and  the  prior  judgment,  though  given 
in  evidence  under  the  general  issue,  was  held 
a  bar  to  the  action.  Ld.  Mansfield,  in  Birdv. 
Randall,  3  Burr.,  1345,  1353,  draws  a  distinc- 
tion between  cases  upon  torts  and  actions  upon 
the  case;  saying  that.in  the  former.a  recovery, 
release  or  satisfaction,  must  be  pleaded,  but  in 
actions  on  the  case,  of  which  this  is  one,  they 
may  be  given  in  evidence.  The  other  more 
modern  cases  cited  by  the  defendant's  counsel, 
fully  maintain  the  principle  that,  in  actions  on 
the  case,  a  former  recovery  or  judgment  may 
be  given  in  evidence  and  need  not  be  specially 
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pleaded.  On  this  point  I  am  of  opinion  that 
the  judge  was  right. (a) 

128*]  *I  think  he  was  also  right  on  the  sec- 
ond point,  and  that  the  effect  of  the  prior  judg- 
ment was  a  question  of  law  for  the  decision  of 
the  court.  The  very  circumstance  of  the  cause 
being  here,  seems  to  prove  that  it  is  a  ques- 
tion of  law.  It  is,  indeed,  the  main  question 
which  we  have  to  decide. 

We  are  then  brought  to  the  third  point  in 
the  j  udge-'s  charge,  which  is,  that  the  law  would 
pronounce  the  former  suit  and  judgment  in 
the  Superior  Court  to  be  a  complete  bar  to  the 
present  action.  The  defendants'  counsel  rely 
upon  Kitchen  v.  Campbell,  before  cited,  as  show- 
ing "that  the  plaintiffs  in  error  could  not  avoid 
the  binding  and  conclusive  force  of  the  former 
decision  by  changing  the  form  and  name  of 
their  action  from  assumpsit  to  trover,  or  by  su- 
ing one  defendant  singly  instead  of  the  three 
defendants  proceeded  against  in  the  former 
suit."  If  I  understand  this  position,  which 
was  made  one  of  the  points  on  the  argument 
of  this  cause,  it  is  not  very  pregnant  with 
meaning.  When  we  speak  of  the  binding  and 
conclusive  force  of  a  judgment,  we  dp  in  terms 
exclude  all  the  means  of  avoiding  it;  and  so 
far  as  any  prior  judgment  has  binding  and  con- 
clusive force,  it  must  be  admitted  that  it  can- 
not be  avoided  by  changing  the  form  of  the 
action  or  the  names  of  the  parties.  Such  was 
the  principle  decided  in  Kitchen  v.  CampbeU. 
In  that  case  the  former  judgment  was  held  to 
be  a  bar  for  other  reasons  than  the  change  in 
the  form  of  action.  There,  as  here,  the  form 
of  action  was  changed,  and  one  defendant,  in- 
stead of  two,  was  selected.  It  is  manifest  that 
such  change  made  no  difference.  The  decis- 
ion of  the  court  was  founded  upon  the  identity 
of  the  question  presented,  with  that  before  de- 
cided. In  the  first  suit,  which  was  trover 
against  Campbell  and  the  sheriff  of  Surry,  a 
verdict  was  rendered  in  favor  of  the  defend- 
ants. The  question  was,  whether  the  title  to 
the  bankrupt's  goods  vested  in  the  plaintiffs 
before  the  levying  of  the  execution?  In  the 
second  suit  against  Campbell  for  the  money 
received  by  him  on  the  execution,  the  identical 
question  arose.  In  both  cases  the  decision  de- 
pended on  the  priority  of  title,  and  that  ques- 
tion having  been  once  decided  by  a  jury  against 
the  plaintiffs,  the  principle  of  res  judicata  was 
129*]  properly  applied.  It  *would  appear 
from  the  record  in  the  first  suit  that  the  owner- 
ship of  the  goods  was  adjudged  to  be  not  in 
the  plaintiffs.  They  were  estopped  from  aver- 
ring any  fact  inconsistent  with  the  record ;  and 
it  was  obvious  to  reason  and  common  sense, 
that,  having  no  title  to  the  goods,  they  could 
not  maintain  an  action  for  the  money  received 
on  the  sale  under  the  execution. 

The  judgment  in  the  Superior  Court  cannot 
operate  against  the  present  plaintiffs  by  way 
of  estoppel.  They  are  not  estopped  from  aver- 
ring a  fact  consistent  with  the  record.  And  it 
is  perfectly  consistent  with  the  record  that  the 
plaintiffs  should  have  their  action  against  an 
individual  member  of  the  firm,  if  sufficient 
ground  of  separate  liability  is  shown,  although 
they  failed  in  sustaining  an  action  against  the 

(a)  To  this  point,  see  the  opinion  of  Branson.  J., 
in  Young:  v.  Rummell,  2  Hill,  478,  and  the  cases  there 
cited. 
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three  partners.  The  binding  and  conclusive 
Force  and  effect  of  the  former  judgment  is  to 
bar  any  future  action  for  the  same  cause  against 
Phelps,  Manice  and  Foote.  The  rule  to  be  ex- 
tracted from  the  case  of  Kitchen  v.  CampbeU 
is,  that  where  a  suit  has  been  finally  determined, 
another  suit  shall  not  be  maintained  for  the 
same  cause  of  action.  The  cause  of  action  is 
understood  to  be  the  same,  when  the  same  evi- 
dence will  support  both  suits,  though  they 
may  be  in  different  form.  When  the  question 
decided  in  the  first  suit  is  the  same  with  that 
raised  in  the  subsequent  action,  it  ought  to  be 
barred.  This  rule  is  subject  to  some  excep- 
tions, as  where  a  party  has  mistaken  his  ac- 
tion; but  in  its  general  application  it  is  wise 
and  salutary,  and  calculated  to  preserve  the 
rights  of  parties  and  prevent  vexatious  litiga- 
tion. 

The  application  of  the  test  to  which  I  have 
adverted  will  enable  us  to  discriminate  those 
cases  where  an  action  is  barred  by  a  previous 
judgment.  Like  the  thread  of  Ariadne,  it  will 
guide  us  securely  through  the  labyrinth  of 
legal  forms  and  conflicting  decisions.  In  the 
present  case  the  judgment  in  favor  of  Phelps, 
Manice  and  Foote  has  not  any  binding  and 
conclusive  force  to  bar  an  action  against  Man- 
ice.  The  subsequent  suit  may  be  founded  on 
the  same  transaction;  the  testimony  in  both  ac- 
tions may  run  together  pari  passu  to  a  great 
extent;  yet  the  evidence  on  which  an  action 
must  be  sustained  against  Manice,  will  of  neces- 
sity vary  from  that  which  would  be  required 
*to  maintain  an  action  against  Phelps,  [*13O 
Manice  and  Foote.  The  evidence  cannot  be 
the  same  in  both  actions,  for  the  evidence  nec- 
essary to  charge  "Manice  in  this  action  would 
have  been  a  failure  on  the  trial  before  the  Su- 
perior Court.  The  action  might  not  have  been 
maintainable  against  the  three  partners,  and 
yet  it  would  not  follow  but  that  Phelps  and 
Manice,  one  or  both,  either  by  fraud,  or  by  en- 
gaging in  some  transaction  separate  from  their 
partnership  business,  or  by  some  concealment 
or  collusion,  might  have  made  themselves  liable 
to  the  plaintiffs.  The  object  of  the  present 
suit  was  to  fix  such  liability  upon  Manice. 
Whether  the  plaintiffs  could  succeed  in  fixing 
such  liability  upon  him,  is  not  for  this  court 
to  determine.  If  the  judge  has  by  misdirec- 
tion prevented  the  jury  from  considering  and 
deciding  that  question,  injustice  has  been  done, 
and  this  court  is  bound  to  correct  it.  I  have 
not  examined  the  evidence  appearing  in  this 
cause  with  a  view  to  satisfy  my  mind  whether 
Manice  ought  to  be  held  individually  liable  for 
the  amount  of  the  three  notes  rejected  on  the 
trial  before  the  Superior  Court.  I  did  not 
think  it  my  duty  to  do  so.  and  have  formed  no 
opinion  whether  he  ought  or  ought  not  to  be 
held  liable.  I  leave  that  question  for  another 
and  more  appropriate  tribunal.  I  maintain 
the  converse  of  the  proposition  of  the  circuit 
judge,  and  am  clearly  and  decidedly  of  the 
opinion  that  the  proceedings  in  the  Superior 
Court  did  not,  either  by  way  of  estoppel,  or 
on  the  principle  of  res  judicata.  form  a  com- 
plete bar  to  the  present  action.  If  the  judg- 
ment in  the  Superior  Court  is  a  shield  to  Man- 
ice,  will  any  gentleman  learned  in  the  law  or 
otherwise,  give  me  a  reason  why  it  would  not 
be  equally  so  as  to  Phelps?  The  fraud  of 
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Phelps  is  indeed  open  and  glaring,  but  the 
pleadings  and  evidence  are  intended  to  charge 
Manice,  either  as  a  dormant  partner  in  that 
fraud,  or  as  having  incurred  liability  for  its 
consequences  by  some  connivance  or  conceal- 
ment. I  do  not  intend  to  place  the  moral  stand- 
ing and  reputation  of  these  persons  upon  the 
same  level.  But  the  law  is  no  respecter  of  per- 
sons. If  the  principle  of  resjudicata  will  avail 
to  protect  one  of  these  parties,  I  can  discover 
no  reason  why  the  same  broad  shield  will  not 
cover  the  other.  The  judge  most  certainly 
131*]  *could  not  have  given  such  instruction 
to  the  jury  if  the  suit  had  been  against  Phelps. 
His  sense  of  justice  would  have  revolted 
against  it.  Yet  the  same  principle  of  legal  im- 
partiality must  apply  to  both  Phelps  and  Man- 
ice.  Manice  has  never  met  and  answered  the 
demand  which  the  plaintiffs  now  make  against 
him.  The  question  of  his  individual  liability, 
separate  from  his  partners,  was  not  decided 
and,  from  the  nature  of  the  case  and  the  state 
of  the  pleadings,  could  not  have  been  decided 
in  the  Superior  Court.  That  same  question 
has  not  been  legally  decided  in  the  present 
cause.  As  against  Manice,  the  plaintiffs  are 
entitled  to  have  their  day  in  court,  and  to  have 
their  action  legally  tried  and  determined.  Man- 
ice  now  stands  absolved  from  liability  by  the 
mistaken  legal  dictum  of  the  court;  not  by  the 
verdict  of  a  jury  rendered  upon  due  delibera- 
tion and  examination  of  the  evidence.  The 
judgment  of  the  Supreme  Court  should  be  re- 
versed. 

Putnam,  (Senator.  The  first  question  which 
arises  in  this  case  is,  whether  the  evidence  re- 
specting the  former  suit  was  admissible  under 
the  general  issue.  The  rule  is  well  established 
that  in  actions  of  trover  the  defendant  may 
give  in  evidence  any  defense  under  a  plea  of 
the  general  issue,  except  the  Statute  of  Limit- 
ations, and  perhaps  a  release.  Many  authori- 
ties might  be  cited  to  sustain  this  position,  but 
I  will  only  refer  to  the  case  of  Young  v.  Rum- 
mell,  2  Hill,  478,  481,  where  the  Supreme  Court 
laid  down  the  doctrine  as  follows:  "A  former 
recovery  in  which  the  same  matter  was  tried 
upon  the  merits,  between  the  same  parties, 
may  be  given  in  evidence,  without  being  spe- 
cially pleaded,  wherever  the  party,  whether 
plaintiff  or  defendant,  had  no  opportunity  to 
plead  the  recovery  specially.  For  example, 
the  defendant  may  give  the  judgment  in  evi- 
dence under  not  guilty  in  ejectment  and  trover 
— no  other  plea  being  allowed  in  those  actions. " 

When  a  former  suit  is  properly  received  in 
evidence  under  the  general  issue,  I  think  it 
should  be  just  as  conclusive  in  all  cases  as 
though  the  defendant  had  pleaded  the  matter 
specially.  The  decisions  on  this  subject  pre- 
sent a  greater  diversity  of  judicial  opinion  than 
1 32*J  *has  existed  in  respect  to  almost  any 
other  question;  some  of  them  holding  that  if 
the  defendant  omit  to  plead  the  former  suit 
specially,  where  he  has  an  opportunity  of  so 
doing,  it  is  not  conclusive,  but  only  evidence 
for  the  consideration  of  the  jury,  which  they 
may  disregard;  while  others  hold  that  the  ef- 
fect of  the  former  suit  depends  in  no  degree 
upon  the  time  and  manner  of  bringing  it  for- 
ward, but  upon  the  general  doctrine  of  res 
judicata.  The  latter  is  obviously  the  view 
308 


taken  of  the  question  by  Ch.  J.  De  Grey, 
in  delivering  the  unanimous  opinion  of  the 
judges  on  the  trial  of  the  Duchess  of  Kings- 
ton. 20  How.  St.  Tr.,  537.  538.  He  there  said 
"that  the  judgment  of  a  court  of  concurrent 
jurisdiction  directly  upon  the  point,  isasaplea 
a  bar,  or  as  evidence,  conclusive,  between  the 
same  parties,  upon  the  same  matter,  directly 
in  question  in  another  court."  This  rule  was 
expressly  recognized  and  acted  upon  in  Gard- 
ner v.  Buckbee,  B  Cow.,  120.  and  that^case  has 
been  regarded  as  law  ever  since.  The  action 
was  originally  brought  in  the  C.  P.  to  recover 
upon  one  of  two  notes  given  to  the  plaintiff  on 
the  purchase  of  a  schooner,  and  the  defendant 
set  up  fraud  in  the  sale.  It  appeared  that  the 
plaintiff  had  previously  attempted  to  recover 
upon  the  other  note  in  the  Marine  Court,  but 
the  same  defense  was  interposed,  and  the  de 
fendant  obtained  judgment.  On  the  trial  of 
the  second  suit  the  record  of  the  judgment 
was  given  in  evidence  under  the  general  is- 
sue, together  with  parol  proof  to  identify  the 
matters  litigated;  the  defendant  insisting  that 
the  judgment  was  a  bar.  The  C.  P.  decided 
that  the  evidence  was  admissible,  and  allowed 
it  to  go  to  the  jury,  in  connection  with  other 
proof  of  the  alleged  fraud,  for  their  considera- 
tion; but  expressly  instructed  them  that  the 
former  judgment  was  not  conclusive.  The  Su- 
preme Court  held  the  charge  to  be  erroneous, 
saying:  "The  judge  ought  to  have  charged 
that  if,  from  the  evidence,  they  were  satisfied 
the  matters  in  question  had  been  passed  upon 
in  the  Marine  Court,  the  record  was  conclu 
sive."  The  case  of  Burt  v.  Sternburgh,4Covr., 
559,  is  to  the  same  effect.  In  Wood  v.  Jackson, 
8  Wend.,  24,  25,  Ch.  J.  Savage  observed  that 
the  decisions  had  not  been  uniform,  and  he  ex- 
pressed *a  doubt  as  to  where  the  weight  [*  1 33 
of  authority  ]ay.  But  in  Lawrence  v.  Hunt, 
10  Wend.,  83,  84,  Nelson,  /..evidently  inclined 
to  the  opinion  that  the  former  suit  was  to  be 
regarded  as  conclusive.  The  case  of  Kitchen 
v.  Campbell,  3  Wils.,  304,  is  in  several  respects 
analogous  to  the  present.  That  was  an  action 
of  assumpsit  for  money  had  and  received  to  the 
use  of  the  plaintiffs,  as  assignees  of  a  bank- 
rupt. The  bankrupt,  being  indebted  to  Camp- 
bell for  borrowed  money,  gave  him  a  judg- 
ment, on  which  execution  was  issued  to  the 
sheriff  of  Surry,  who  collected  the  amount  out 
of  the  bankrupt's  goods.  The  commission  of 
bankruptcy  was  not  awarded  until  after  the 
levy  under  Campbell's  execution,  but  an  act 
of  bankruptcy  had  been  committed  before  the 
judgment  was  obtained.  Campbell  pleaded 
the  general  issue,  and  proved  at  the  trial  that 
the  plaintiffs  had  brought  a  previous  action  of 
trover  against  the  sheriff  of  Surry  together 
with  Campbell  for  the  goods  levied  on  under 
the  execution,  wherein  the  defendants  obtained 
a  verdict  and  judgment;  and  the  court  decided 
unanimously  that  this  constituted  a  bar  to  the 
second  action.  "Weareof  opinion."  they  said, 
"that  the  plaintiffs,  having  brought  trover  in 
this  court  against  the  sheriff  of  Surry  and  the 
now  defendant,  to  recover  the  value  of  the 
goods  of  the  bankrupt  taken  in  execution 
(which  action  well  laid),  have  made  their  elec- 
tion; and  there  being  a  verdict  and  judgment 
upon  record  in  that  action  against  the  plaint- 
iffs, they  are  barred  from  having  the  present 
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or  any  other  action;  for  you  shall  not  bring  the 
same  cause  of  action  twice  to  a  final  determina- 
tion: nemo  debet  bis  vexari,  upon  this  we  found 
our  judgment;  and  what  is  meant  by  the  same 
cause  of  action  is,  where  the  same  evidence 
will  support  both  the  actions,  although  the  ac- 
tions may  happen  to  be  grounded  on  different 
writs.  This  is  the  test  to  know  whether  a  final 
determination  in  a  former  action  is  a  bar  or  not 
to  a  subsequent  action." 

The  case  last  cited  disposes  of  the  question  as 
to  the  conclusiveness  of  a  former  verdict  and 
judgment,  when  offered  in  evidence  under  the 
general  issue.  It  also  decides  that,  though  the 
form  of  action  in  the  two  suits  be  different, 
134*]  the  prior  judgment  *precludes  the 
right  of  litigating  the  same  matter  anew.  And 
it  settles  another  point,  viz. :  that  the  mere  fact 
of  the  present  suit  being  against  only  one  of 
the  persons  who  were  defendants  in  the  for- 
mer, is  not  an  answer  to  the  defense.  See,  also, 
Lawrence  v.  Hunt,  10  Wend.,  80,  83;  Case  v. 
Reeve,  14  Johns.,  82;  Adams  v.  Barnes,!!  Mass., 
365;  Cowen  &  H.  Notes  to  Phil.  Ev.,  804-824. 

The  cause  of  action  in  both  suits  I  think  was 
the  same;  for  the  ground  on  which  Manice  and 
Foote  were  sought  to  be  charged  jointly  with 
Phelps  in  the  Superior  Court,  was  the  same  as 
that  on  which  the  present  action  proceeds.  I 
have  not  been  able  to  discover  that  any  evi- 
dence was  given  in  either  case  going  to  connect 
Manice  with  Phelps,  as  an  actual  participant 
in  the  fraud  by  which  the  notes  in  question 
were  obtained.  The  plaintiffs  are  therefore 
endeavoring  to  litigate  over  again  in  a  differ- 
ent action  brought  against  one  of  the  defend- 
ants in  the  prior  suit,  the  identical  question 
which  was  there  determined  against  them.  I 
am  of  opinion  that  the  decision  of  the  court 
below  was  right,  and  that  the  judgment  ought 
to  be  affirmed. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed?"  the  members  of  the  Court 
voted  as  follows: 

For  reversal — The  CHANCELLOR  and  Sena- 
tors Bartlit,  Bockee,  Dixon,  Ely,  Foster,  Frank- 
Un,  Lawrence,  Lott,  Platt,  Porter,  Wioades, 
Scott  &od  Wright— 14. 

For  affirmance — Senators  Denniston,  Hard, 
Putnam,  Scovil  and  Works — 5. 

Judgment  reversed. 

Partnernhip  paper -Diversion  nf—Llabilitu  of  firm. 
Cited  in-10  Hun,  231 ;  2  Bos.,  192. 

Farmer  adjudication— Ditctrlne  applied  and  ex- 
plaineA.  Cited  in— 6  N.  Y.,  143 ;  28  N.  Y.,  386 ;  60  N. 
Y..  276;  79  N.  Y..  635 ;  9  Hun.  468  :  3  Barb.,  185,  595  ; 
0  Hiirb..  34 ;  13  Barb.,  160 ;  34  Barb.,  202 :  51  Barb..365; 
18  How.  Pr.,  63 :  28  How.  Pr..  188 :  11  Abb.  Pr..  16 :  5 
s.-ui.l  r.,  U7  ;  1  Bias.,  234  ;  38  Cal..  647 ;  21  Ind.,  369  ;  39 
Mich..  266;  101  111.,  603;  40  Am.  Rep..  612. 

When  evidence  of,  admissible  under  general  Issue. 
Cited  in— 4  Barb.,  460;  ar>  Barb..  302 ;  2  Glim.,  359 :  43 
Am.  Dec..  61. 

Also  cited  in— 1  Cliff.,  65. 


135*]  *BURGESS  «.  ABBOTT  AND  ELY. 

Pleading  —  Non-Joinder — How    Taken  Advan- 
tage of, 

Where  the  declaration  discloses  that  there  is  an- 
other person  who  ought  to  be  joined  as  defendant, 
if  still  living,  but  does  not  show  whether  he  is  alive 
or  dead,  the  non-joinder  may  be  taken  advantage 
of  by  special  demurrer.  Semite,  per  Walworth, 
Chancellor ;  Putnam,  Senator,  contra. 
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But  in  such  case  the  defendant  cannot  avail  him- 
self of  the  non-joinder  either  by  general  demurrer 
or  by  motion  in  arrest. 

This  rule  applies  as  well  to  cases  where  the  dec- 
laration is  upon  a  judgment,  recognizance  or  other 
matter  of  record,  as  where  it  is  upon  contract. 

The  case  of  Gilman  v.  Rives,  10  Pet..  299,  comment- 
ed on  and  explained.  Per  Walworth.  Chancellor. 

Citations— 5  Burr.,  2614 ;  1  Saund.,  291,  n.  4 ;  10  Pet., 
299 ;  Cro.  Eliz.,  355,  494 ;  Aleyn.,  21 ;  Sty.,  50 ;  2  Anst., 
448;  3  Anst..  811 ;  7  Lond.  Jur.,  218 ;  1  Sid.,  238;  2  W. 
BL.  947 ;  1  B.  &  Aid.,  29 ;  2  Taunt.,  254 :  5  Burr.,  2611; 
6  T.  R.,  770 ;  5  Co.,  119  a.  242 ;  Cro.  Jac.,  152 ;  1  Vent.. 
135:  W.Jones,  303;  8  Mod..  242;  2  Bibb.  (Kent),  291; 

5  Hamm.  (Ohio),  517  ;   9  Co.,  52 ;  7  T.  R.,  596 ;  1  Hen. 

6  M.,  61 ;  5  Greenl.,  441 ;  3  Mon.  (Kent),  130 ;  10  Serg. 
&  R.,  38. 

ON  error  from  the  Supreme  Court.  Abbott 
and  Ely  sued  Burgess  in  the  Superior 
Court  of  the  City  of  N.  Y.,  on  a  judgment  ren- 
dered by  the  Superior  Court  of  Cincinnati, 
Ohio.  The  declaration  described  the  judgment 
as  having  been  rendered  against  Burgess  and 
one  Henry  Crane  upon  promises,  but  it  did  not 
show  whether  Crane  was  still  living  or  not. 
Burgess  interposed  a  general  demurrer,  and 
insisted  before  the  Superior  Court  that  the  dec- 
laration was  defective  in  not  excusing  the  uon  - 
joinder  of  Crane.  Judgment  was  rendered 
against  him,  however,  after  which  the  cause 
was  removed  into  the  Supreme  Court  by  writ 
of  error,  and  the  judgment  affirmed.  Burgess 
then  brought  error  to  this  court.  For  the  opin- 
ion of  the  Supreme  Court,  see  1  Hill,  477,  et  seg. 

Messrs.  W.  Watson  and  G.  Wood,  for 
plaintiff  in  error. 

Mr.  D.  Graham,  for  defendants  in  error. 

Walworth,  Chancellor.  The  plaintiff  in 
error  in  this  case  was  sued  in  an  action  of 
debt  upon  a  judgment  which  is  stated  in  the 
declaration  to  have  been  recovered  against  him 
and  H.  Crane,  in  an  action  of  assumpsit,  in  the 
Superior  Court  of  Cincinnati,  Ohio.  And  it 
does  not  appear  by  the  declaration  whether 
Crane  was  alive  or  dead  at  the  time  of  the  com- 
mencement of  *this  suit  upon  the  judg-  [*  1 3ft 
ment.  The  question  for  consideration,  there- 
fore, is,  whether  the  declaration  is  so  defective 
in  substance  as  to  make  it  the  duty  of  the  court 
to  give  judgment  for  the  defendant  upon  a 
general  demurrer  to  the  declaration. 

It  Vas  decided,  in  the  case  of  Horner  v. 
Moor,  in  the  Court  of  K.  B.  in  England,  in 
1750,  see,  5  Burr.,  2614,  where  it  appeared,  on 
the  face  of  the  declaration,  not  only  that  the 
bond  upon  which  the  defendant  was  sued  was 
made  by  him  jointly  with  another  person,  but 
also  that  such  other  person  was  still  living, that 
the  neglect  to  join  such  person  in  the  suit  was 
a  good  ground  for  arresting  the  judgment. 
And  if  it  could  be  objected  to  in  that  way,  the 
declaration  must  necessarily  be  bad  upon  a 
general  demurrer.  Sergeant  Williams'  note  to 
the  case  of  Cabett  v.  Vaughan,  1  Saund.,  291,  n. 
4,  is  to  the  same  effect ;  and  it  may  fairly  be 
inferred  from  this  note  also,  that,  in  his  opin- 
ion, if  both  of  those  facts  did  not  appear  from 
the  declaration,  or  some  other  pleading  on  the 
part  of  the  plaintiff,  the  defendant  could  not 
raise  the  objection  of  the  non  joinder  of  a 
joint  obligor  in  any  other  way  than  by  a  plea 
In  abatement.  In  such  a  plea  it  is  well  settled 
that  the  defendant  must  not  only  show  that 
the  contract  upon  which  he  is  sued  was  joint- 
ly made  by  him  and  another  person,  but  also 
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that  such  other  person  is  still  living. 
worth  v.  Ascue,  Cro.  Eliz.,  355,  494. 

I  have  not  been  able  to  find  any  English 
case  in  which  it  has  been  decided  that  advan- 
tage could  be  taken  of  the  non  joinder  of  a  co- 
obligor  or  promisor,  upon  general  demurrer  to 
the  declaration,  in  an  action  upon  the  contract, 
even  where  it  appeared  by  the  plaintiff's  own 
showing  that  there  was  originally  a  joint  con- 
tract ;  unless  it  also  appeared  that  the  joint 
contractor  was  still  living.  On  the  other  hand, 
I  have  not  found  any  actual  decision  in  En- 
gland that  the  objection  could  not  be  made  by 
special  demurrer,  where  the  fact  appeared  upon 
the  face  of  the  declaration  that  the  contract 
jointly  with  another,  unless  the 


plaintiff  went  further  and  showed  some  ex- 
cuse for  not  making  such  joint  contractor  a 
party  to  the  suit  ;  asby  showing  that  he  was 
dead,  or  was  an  infant  and,  therefore,  not  le 
gaily  liable  upon  the  joint  contract.  The  cases 
Ull*]  relied  *on  by  Mr.  J.  Story  in  Oilman 
v.  Rites,  10  Pet.,  299,  to  prove  that  a  declara- 
tion is  bad  upon  general  demurrer,  if  the 
plaintiff  shows  there  were  other  persons  who 
contracted  jointly  with  the  defendant,  will  be 
found  upon  examination  not  to  have  been  or- 
dinary actions  to  recover  a  debt,  or  damages 
arising  upon  contract;  but  they  were  proceed- 
ings by  scire  facias  upon  records,  to  obtain 
execution  thereon.  See,  Blackwell  v.  Ashton, 
Aleyn,  21;  S.  C.,  Style,  50  ;  King  v.  Young,  2 
Anst.,  448;  King  v.  Chapman,  3  Id.,  811.  Those 
cases  rest  upon  the  technical  ground  that  the 
writ  of  scire  facias,  upon  a  judgment  or  recog- 
nizance, to  obtain  execution  thereon,  must  con- 
form to  the  record,  unless  there  is  some  sug- 
gestion in  the  writ  showing  a  good  reason  for 
departing  from  it.  In  the  case  of  Cocks  v.  Brew- 
er, TLond.  Jur.,  218,  decided  in  the  Court  of 
Exchequer  in  England  during  the  present  year, 
this  distinction  between  the  cases  referred  to 
and  the  case  then  under  consideration,  which 
was  an  action  of  debt  upon  a  judgment  brought 
agaiust  only  one  of  the  persons  liable  upon  the 
same,  was  insisted  on  by  the  counsel  upon  the 
argument.  And  after  taking  time  to  consid- 
er the  case,  Ld.  Abinger  said  the  court  were 
of  opinion  that  the  distinction  taken  upon  the 
argument  between  proceedings  by  scire  facias 
and  in  ordinary  actions,  seemed  to  be  a  sound 
one.  He  also  said  there  was  no  substantial 
difference  between  the  case  then  under  consid- 
eration, and  the  ordinary  case  of  an  action  on 
a  contract,  the  judgment  being  the  foundation 
of  the  duty;  and,  consequently,  that  the  ab- 
sence of  the  other  party  against  whom  the 
judgment  was  recovered,  was  only  ground  for 
a  plea  in  abatement. 

The  case  of  Osborn  v.  Crosbern,  1  Sid.  ,  238, 
which  came  before  the  Court  of  K.  B.  in  1665, 
is  one  of  the  earliest  cases  upon  the  subject  of 
the  nonjoinder  of  joint  contractors.  The 
court,  in  that  case,  is  reported  to  have  said, 
that  if  three  were  bound,  and  the  action  was 
brought  against  two,  the  plaintiff  must  show 
that  the  third  was  dead.  But  it  will  be  seen 
from  the  report  that  was  not  the  question  be- 
fore the  court  ;  nor  is  it  stated  whether  the 
1  38*J  court  supposed  the  defendant  *could 
,avail  himself  of  the  objection  by  a  general  de- 
murrer to  the  declaration  or  must  demur  spe- 
cially. 
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It  appears  to  be  established,  by  many  cases 
in  England,  that  where  the  suit  is  brought 
against  one  defendant,  either  upon  a  joint  prom- 
ise, or  npon  a  joint  bond,  or  even  upon  a  judg- 
ment recovered  against  two,  without  stating 
that  the  any  other  person  than  the  defendant 
made  the  promise,  or  executed  the  bond,  or 
was  liable  upon  the  judgment,  if  the  defend- 
ant neglects  to  make  the  objection  by  a  plea  in 
abatement,  but  pleads  non  assumpsit,  non  est 
faclum,  or  nul  tiel  record,  the  plaintiff  will  be 
entitled  to  recover;  although  upon  the  trial,  or 
upon  the  production  of  the  record,  the  joint 
liability  of  the  other  parties  appear.  Abbot  v. 
Smith,  2  W.  Bl.,  947;  Richards  v.  Heather,  1 
B.  &  Aid.,  29;  South  v.  Tanner,  2  Taunt.,  254; 
Rice  v.  Sliute,  5  Burr.,  2611;  Addison  v.  Over- 
end,  6  T.  R.,  770  ;  Cocks  v.  Brewer,  7  Lond. 
Jur.,  218;  Whelpdale's  case,  5  Coke,  119  a.  And 
it  will  make  no  difference,  in  such  cases,  even 
should  the  jury  find  a  special  verdict  showing 
not  only  that  the  obligation  was  made  jointly 
by  the  defendant  and  another  person,  but  also 
that  such  other  person  is  still  living.  Stead  v. 
Moon,  Cro.  Jac. ,  152.  Many  cases  will  also  be 
found  in  the  reports  of  our  own  country  show- 
ing that  upon  such  a  declaration  it  is  no 
ground  of  nonsuit  that  it  appears  at  the  trial 
that  the  contract  upon  which  the  defendant 
was  sued  was  made  jointly  with  him  and  an- 
other person,  who  is  then  living,  so  that  he 
might  have  been  joined  in  the  suit. 

It  also  appears  to  be  well  settled  here,  as  well 
as  in  England,  that  where  the  suit  is  upon  a 
specialty,  and  it  is  not  stated  in  the  declaration 
that  the  bond  or  other  instrument  was  exe- 
cuted jointly  with  another,  if  the  plaintiff, 
upon  a  demand  of  oyer,  sets  out  a  bond  or  oth- 
er specialty  which  purports  upon  its  face  to 
have  been  executed  by  the  defendant  and  oth- 
ers jointly,  the  defendant  cannot,  by  making 
the  bond  or  other  instrument  a  part  of  the  rec- 
ord, demur  to  the  declaration.  Putt  v.Nos- 
worthy,  1  Vent.,  135  ;  Anonymous,  Sir  W. 
Jones,  303;  Cloud  v.  Nicholson,  8  Mod.,  242; 
Cabett  v.  Vaughan,  1  San  ml.,  291;  Moore  v. 
Russell,  2  Bibb  (Ky.),  *291;  Me  Arthur  [*139 
v.  Ladd,  5  Hamm.  (Ohio),  517.  It  is  truly  said, 
in  reference  to  this  class  of  cases,  that  it  does 
not  appear  from  the  declaration  and  the  oyer 
that  the  persons  whose  names  appear  upon  the 
bond,  or  other  instrument,  actually  executed 
the  same;  and,  therefore,  it  is  not  equivalent 
to  stating  a  joint  contract  in  the  declaration 
against  one  of  the  parties  thereto  without  join- 
ing the  others.  That  reason  perhaps  may  ap- 
ply to  the  present  case.  Although  this  declara- 
tion states  the  recovery  of  a  judgment  against 
the  defendant  and  another  person,  it  does  not 
necessarily  follow  that  the  plaintiff  could  re- 
cover in  this  suit  against  the  latter  upon  that 
judgment,  so  as  to  authorize  the  bringing  of 
a  joint  suit  against  both.  For  the  judgment 
being  recovered  in  another  State,  and  it  not 
being  alleged  in  the  declaration  that  Crane  was 
ever  served  with  process  in  that  suit,  it  may 
have  been  recovered  against  him  upon  a  mere 
attachment  of  property  there.which  would  not 
make  such  judgment  even  prima  facie  evidence 
as  against  him,  if  that  fact  should  appear  upon 
the  production  of  the  record. 

The  counsel  for  the  plaintiff  in  error,  upon 
the  argument,  cited  Hickmot's  case,  9  Co.,  52, 
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as  a  decision  in  his  favor  upon  the  point  that 
where,  by  the  plaintiff's  own  pleadings,  it  ap- 
peared that  another  person  was  jointly  liable 
with  the  defendant  originally,  judgment  must 
be  given  for  the  defendant,  if  the  plaintiff  did 
not  excuse  the  neglect  to  make  such  other  per- 
son a  party,  by  showing  that  he  was  dead. 
Had  the  court  decided  the  point  raised  by  the 
pleadings  in  that  case,  it  would  have  been  an 
authority  to  show  that  the  objection  for  the 
non  joinder  might  be  taken  by  demurrer.  But 
it  is  not  stated  whether  the  demurrer  there 
was  general  or  special.  And  by  a  careful  ex- 
amination of  the  report  in  that  case,  it  will 
be  seen  that,  although  this  point  was  raised 
there,  it  was  not  decided.  The  court  de- 
cided the  first  two  questions,  which  related 
to  other  matters.  But  what  has  been  taken 
for  the  decision  of  the  court  upon  this  ques- 
tion will,  upon  examination,  be  found  to  be 
a  mere  statement  of  the  point,  to  which  the 
reporter  adds:  "  But  the  court  gave  day  to  an- 
other term,  at  which  day  the  plaintiff  was  non- 
suit." Not  that  the  court  decided  the  point 
14O*]  and  nonsuited  *the  plaintiff  at  the  next 
term;  for  the  proper  judgment,  if  they  had  de- 
cided against  the  plaintiff,  would  have  been 
that  the  suit  should  abate.  But  as  I  understand 
it,  the  plaintiff  voluntarily  submitted  to  a  non- 
suit, or  withdrew  his  action,  and  did  not  ap- 
pear at  the  next  term ;  probably  for  the  purpose 
of  commencing  a  new  suit  against  both  of  the 
obligors  in  the  bond,  if  he  saw  that  the  inclina- 
tion of  the  members  of  the  court  then  present 
was  against  him.  And  this  accords  with  what 
is  said  in  the  anonymous  case  in  Sir  W.  Jones, 
p.  304,  "  that  there  was  no  resolution  upon  that 
point,  as  the  Chief  Justice  was  absent." 

In  the  recent  edition  of  Coke's  Reports,  Mr. 
Fraser,  the  able  annotator,  in  a  note  to  Whelp- 
dale's  case,  5  Co.,  242,  n.  A,  says,  that  in  all 
cases  of  a  joint  obligation,  or  deed,  or  a  joint 
contract  in  writing,  or  by  parol,  if  one  only 
be  sued,  he  must  plead  the  matter  in  abate- 
ment, and  cannot  take  advantage  of  it  after- 
wards upon  any  other  plea,  or  in  arrest  of 
judgment,  or  give  it  in  evidence  ;  unless  in- 
deed it  appears  on  the  face  of  the  declaration, 
or  any  other  pleading  of  the  plaintiff,  that 
another  jointly  contracted  with  the  defend- 
ant and  is  still  living.  In  Churchill  v.  Gard- 
ner, 7  T.  R.,  596,  this  point  was  attempted  to 
be  raised  on  the  argument  of  a  demurrer  to  a 
declaration  which  showed  that  the  defendant 
and  others  not  joined  with  him  in  the  suit, 
jointly  accepted  the  bill,  upon  the  acceptance 
of  which  the  suit  was  brought.  The  Court 
of  K.  B. ,  as  the  reporter  says,  hinted  a  strong 
opinion  that  there  was  no  foundation  to  that 
objection;  but  that  if  it  had  any  weight  at 
all,  which  they  doubted,  it  should  have  been 
pointed  out  as  a  special  cause  of  demurrer. 
And  because  the  defendant  bad  not  stated  this 
objection  as  one  of  the  special  causes  in  his 
demurrer  to  the  declaration,  he  was  not  al- 
lowed to  avail  himself  of  it  in  that  case.  Of 
course,  it  did  not  become  necessary  for  the 
court  to  decide  there  whether  the  plaintiff's  dec- 
laration would  have  been  good  upon  special 
demurrer. 

This  case,  however,  is  a  decision  directly  to 
the  point  that  the  present  plaintiff  in  error 
could  not  avail  himself  of  the  non-joinder  of 
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Crane  by  a  general  demurrer  to  the  declaration. 
*For  if  the  objection  was  a  valid  one,  [*1 41 
and  could  have  been  raised  by  general  demur- 
rer, the  defendant,  in  the  case  of  Churchill  v. 
Gardner,  would  have  been  entitled  to  a  judg- 
ment in  his  favor. 

There  is  no  good  reason  why  the  defendant 
in  such  a  case  should  be  permitted  to  raise  a 
formal  objection  of  this  kind  by  general  de- 
murrer, since  the  statute  requiringmatters  of 
form  to  be  specially  pointed  out.  Where  it  ap- 
pears by  the  plaintiff's  own  showing  that  there 
is  a  joint  contractor  still  alive,  who  has  not 
been  made  a  defendant  in  the  suit,  it  is  evident 
that  he  ought  not  to  be  permitted  to  proceed  in 
such  suit  without  making  him  a  party.  But 
where  it  does  not  appear  that  the  joint  con- 
tractor who  is  not  sued  is  in  full  life,  but  a 
mere  inference  of  law  arises  that  he  may  be, 
the  defendant,  if  he  can  raise  the  objection  by 
demurrer,  should  demur  specially.  For  if  the 
attention  of  the  plaintiff  was  called  to  the  fact 
by  a  special  demurrer  that  it  did  not  appear 
by  his  declaration  but  that  such  joint  debtor 
was  in  full  life  and  might  have  been  joined  in 
the  suit,  he  might  amend  his  declaration, where 
the  fact  would  justify  it,  and  cure  the  appar- 
ent irregularity  by  showing  that  the  joint  con- 
tractor was  dead,  or  had  been  discharged  under 
the  Bankrupt  Act,  or  that  he  was  an  infant 
and,  therefore,  would  not  be  legally  bound  by 
the  contract  if  he  chose  to  make  that  objec- 
tion. And  either  of  these  would  be  a  good  an- 
swer to  the  apparent  informality  appearing  in 
the  original  declaration.  The  Legislature  hav- 
ing prohibited  the  defendant  from  delaying  the 
suit  by  a  plea  in  abatement  where  the  "declara- 
tion does  not  show  a  joint  indebtedness,  unless 
he  shows  the  joint  contractor  is  in  full  life  as 
well  as  the  joint  liability,  by  swearing  to  his 
plea,  the  plaintiff  ought  not  to  be  turned  out 
of  court  by  a  general  demurrer,  upon  the  mere 
presumption  that  such  party  may  be  still  alive 
and  subject  to  a  suit  upon  the  joint  contract. 
For  these  reasons,  although  I  am  inclined  to 
think,  in  the  absence  of  any  direct  authority  to 
the  contrary  in  England,  before  the  Revolu- 
tion, or  in  this  State  since,  that  the  objection 
to  the  declaration  in  the  present  case  might 
have  been  valid  if  specially  pointed  out  by  the 
demurrer,  I  am  satisfied  it  is  not  an  objection 
of  which  the  *defendant  can  avail  him-  [*  142 
self,  in  ylis  State,  either  by  general  demurrer 
to  the  declaration,  or  by  a  motion  in  arrest  of 
judgment. 

I  am  aware  that,  in  the  case  of  Oilman  v. 
Rites,  before  referred  to,  and  in  the  cases  cited 
by  Uie  court  below  from  the  reports  of  Virgin- 
ia and  of  Maine,  Leftwich  v. Berkeley,  1  Hen.  & 
Munf. ,  61;  JIarwoodv.  Robert*,  5  Qreenl.,  441, 
the  objection  has  been  held  good  upon  general 
demurrer,  motion  in  arrest  of  judgment,  and 
even  upon  a  writ  of  error  after  a  judgment  en- 
tered by  default  against  the  defendant.  But 
the  decisions  in  all  of  those  cases  appear  to  be 
based  upon  the  English  decisions  in  the  three 
scire  facias  cases  from  Aleyn,  Style  and  An- 
struther;  without  adverting  to  the  distinction 
between  proceedings  of  that  kind  and  ordinary 
actions.  And  it  has  been  decided  by  the  courts 
of  other  States  that  the  defendant  cannot  avail 
himself  of  the  objection  of  non-joinder  in  any 
form  of  pleading,  unless  it  appears  that  the 
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joint  contractor  who  is  not  sued  is  in  full  life, 
as  well  as  jointly  liable  with  such  defendant. 
See,  Mackall  v.  Robert*,  3  Mon.  (Ky.),  130; 
Geddes  v.  Hawk.  10  Serg.  &  R.  (Pa.),  38. 

I,  therefore,  think  the  decision  of  the  Supe 
rior  Court  of  the  City  of  N.  Y.  in  this  case 
was  not  erroneous;  and  that  the  judgment  of 
the  Supreme  Court  sustaining  that  decision 
should  be  affirmed. 

Putnam,  Senator,  delivered  an  opinion  con- 
curring in  substance  with  that  of  the  Chancel- 
lor, but  maintaining  that  the  non  joinder  of 
Crane  could  only  be  taken  advantage  of  by 
plea  in  abatement. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present  who  heard  the  argument,  twen- 
ty one  in  number,  voted  for  affirmance. 

Judgment  ajfirmed.(a) 

Affirming— 1  Hill,  476. 
Held  obiter— 11  How.  Pr.,  570. 
Cited  in— 63  N.  Y..  493:  16  Barb..  293;  23  How.  Pr., 
98 ;  33  How.  Pr.,  81 ;  53  How.  Pr.,  34. 

(a)  See,  Indiana  v.  Woram,  ante,  p.  33. 


143*J  *STEWART  v.  HUTCHINS. 

Mortgage — Conveyance  Amounting  to — Revised 
Statutes  Apply — Conveyance  Prior  to. 

T.  executed  a  conveyance  of  certain  lands  to  8., 
containing  the  following  clause,  viz.:  "Provided,  al- 
ways, and  these  presents  are  upon  this  express  con- 
dition, that  if  the  said  T.  shall  pay  off  and  discharge 
the  several  legacies  bequeathed  by  the  last  will  and 
testament  of  J.  deceased,  to  the  legatees  therein 
mentioned,  and  in  the  manner  therein  specified,  and 
which  said  legacies  are  charged  on  the  lands  devised 
by  the  said  last  will  and  testament  to  the  said  T.,  a 
part  of  which  land  has  been  conveyed  by  the  said  T. 
to  the  said  S.,  then  these  presents  shall  cease,  deter- 
mine and  be  null  and  void."  Held,  in  ejectment 
brought  by  S.  against  T.,  that  the  conveyance  was 
in  effect  a  mortgage. 

Held  further,  that  the  provision  in  the  Revised 
Statutes  depriving  mortgagees  of  the  remedy  by 
ejectment,  2  R.  S.,  312,  sec.  57  was  applicable  to  this 
case,  though  the  conveyance  in  question  was  exe- 
cuted long  before  those  statutes  took  effect. 

AN  error  from  the  Supreme  Court,  where  Stew- 
U  art  brought  an  action  of  ejectment  against 
Hutchins,  and  was  nonsuited  at  the  trial.  After- 
wards, Stewart  moved  for  a  new  trial  on  a  bill 
of  exceptions,  but  the  motion  was  denied,  and 
judgment  rendered  against  him  for  costs.  He 
then  sued  out  the  present  error.  For  the  facts 
of  the  case,  together  with  the  opinion  of  the 
Supreme  Court,  see  13  Wend.,  485,  el  neq. 

Messrs.  J.  Crary  and  M.  Fairchild,  for 
the  plaintiff  in  error,  insisted,  in  addition  lo 
the  points  raised  in  the  court  below,  13  Wend., 
486,  that  even  if  the  conveyance  under  which 
the  plaintiff  claimed  should  be  deemed  amort- 
gage,  yet  as  it  was  executed  in  1818,  the  rights 
of  the  parties  were  to  be  ascertained  by  the 
laws  then  in  force;  and  the  statute  subsequent- 
ly passed  forbidding  mortgagees  to  bring  eject- 
ment, 2  R.  8.,  312,  sec.  57,  had  no  application 
to  the  case.  Da*h  v.  Van  Kleeck,  7  Johns.,  477. 
In  support  of  the  point  raised  below  that  the 
conveyance  was  not  a  mortgage,  they  cited  and 
commented  on  Conwayv.  Alexander,  7  Cr..  219, 
and  Bk.  v.  Drummond,  5  Mass. ,  323. 

Mr.  N.  Hill,  Jr.,  for  the  defendant  in  er- 
ror, contended  that  the  conveyance  in  question 
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was  a  mortgage.  To  this  point  he  *cited  [*  1 44 
1  R.  L.,  378,  sec.  3;  1  R.  S.,  756,  sec.  8;  4  Kent, 
Com.,  141,  142,  145,  146.  4th  ed.;  Nugent  v. 
Riley,  1  Met.,  117;  Lanfair  v.  Lanfair.lS Pick., 
299,  304  ;  Hogins  v.  Arnold,  15  Id.,  259.  He 
further  contended  that  the  statute  depriving 
mortgagees  of  the  remedy  by  ejectment,  2  R. 
S.,  812,  sec.  57,  was  applicable  as  well  to  mort- 
gages executed  before  as  after  its  passage;  for 
the  mischief  intended  to  be  suppressed  was  the 
same  in  both  instances.  4  Kent,  Com.,  156,  n. 
c,  4th  ed.;  13  Wend.,  486,  487.  The  nonsuit 
granted  at  the  trial  was,  therefore,  proper,  and 
the  judgment  of  the  Supreme  Court  should  be 
affirmed. 

Scott,  Senator,  delivered  an  opinion  con- 
curring substantially  with  the  view  taken  of  the 
case  by  the  Supreme  Court.  And, 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present  who  heard  the  argument,  voted 
for  affirmance. 

Judgment  affirmed. 

Affirming— 13  Wend.,  485. 
Cited  in-3  Barb.,  350. 


WARD  v.  THE  PEOPLE. 

Petit  Larceny — No  Accessories — Ice  as  Property 
— Trial — Privilege  of  Witness. 

Ice,  when  put  away  in  an  ice-house  for  domestic 
use,  becomes  individual  property,  so  as  to  be  the 
subject  of  larceny. 

The  public  prosecutor  has  no  right  to  object,  on 
the  trial  of  an  indictment,  that  a  question  put  to  one 
of  the  witnesses  calls  for  an  answer  tending  to  ex- 
pose him  to  criminal  punishment :  this  being  an  ob- 
jection which  the  witness  alone  is  authorized  to 
make. 

Under  an  indictment  for  larceny  alleging  the 
goods  to  be  'the  property  of  F.,  and  to  have  been 
stolen  from  him,  the  prisoner  may  be  convicted, 
though  it  should  turn  out  that  F.'s  possession  was- 
acquired  by  theft :  and  hence  the  inquiry  whether 
F.  had  thus  acquired  possession  is  irrelevant. 

There  are  no  accessories  in  petit  larceny ;  but  all 
concerned  in  tne  commission  of  the  offense  are 
principals. 

Citations-Barb.  Mag.  Cr.  L.,160, 162, 177 ;  3  Hill,  564, 
888;  2  Russ.  Cr.,  156,  Am.  ed.,  1836 ;  1  Leach  C.  C..  520, 
522  ;  2  Inst.,  183  ;  12  Co.,  81  ;  1  Hale  P.  C.,  507,  530, 616 ; 
Fost.  C.  L.,  73 :  2  East,  C.  L.,  654,  ch.  16,  sec.  SO,  743  ; 
Cro.  Eliz.,  750 ;  2  Hawk,  P.  C.,  440 :  14  Mass.,  217. 

ON  error  from  the  Supreme  Court.  Tiie  facts 
of  the  case  are  stated  in  the  following  opin- 
ion of  the  Chancellor.  Foramore*ample[*145 
statement,  together  with  the  opinion  of  the 
court  below,  see  3  Hill,  395  et  seq. 

Mr.  W.  M.  Allen,  for  plaintiff  in  error. 
Mr.  J.  A.  Spencer,  for  defendants  in  error. 

Walworth.  Chancellor.  The  plaintiff  in 
error  had  been  convicted  for  a  petit  larceny  in 
stealing  ice  from  the  ice-house  of  J.  Fay  ; 
which  ice  appeared  by  the  conviction  to  have 
been  the  property  of  Fay,  and  of  the  value  of 
$1.  He  was  afterwards  indicted  for  a  second 
offense  of  petit  larceny  in  stealing  a  quantity 
of  butter,  stated  in  the  indictment  to  have  been- 
the  property  of  J.  Flagg.  Upon  the  trial  of 
the  indictment,  Ward,  the  plaintiff  in  error, 
objected  that  ice  was  not  a  subject  of  larceny, 
and  that  the  record  produced  did  not,  there- 
fore, show  a  legal  conviction  of  the  former  of- 
fense of  petit  larceny  ;  which  objection  was 
overruled  by  the  court.  Flagg  testified  that  he 
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was  the  owner  of  the  butter  which  was  stolen 
from  his  possession,  and  that  he  bought  it  of 
the  master  of  a  canal-boat.  Ward  thereupon 
proposed  to  ask  the  witness  whetfier  he  did  not 
steal  the  butter  on  board  the  boat,  or  whether 
he  and  the  master  of  the  boat  did  not  steal  it 
together  ;  which  question  was  objected  to  by 
the  public  prosecutor  and  overruled  by  the 
court.  He  thereupon  gave  evidence  tending  to 
prove  that  he  did  not  himself  steal  the  butter 
from  Flagg,  but  sent  another  person  to  steal 
it ;  and  that  they  afterwards  divided  the  but- 
ter between  them.  And  he  requested  the  court 
to  charge  the  jury  that,  if  the  butter  was  thus 
stolen,  he  was  merely  an  accessory,  and  could 
not  be  convicted  as  a  principal  for  the  petit  lar- 
ceny. This  the  court  refused;  but  charged  the 
jury  that,  if  the  other  person  stole  the  butter,  in 
Ward's  absence, by  his  advice  and  procurement, 
he  might  be  convicted  as  a  principal,  as  there 
were  no  accessories  in  petit  larceny.  Exceptions 
were  taken  to  these  several  decisions  of  the 
court,  and  upon  argument  of  the  exceptions 
before  the  Supreme  Court,  they  were  disal- 
lowed; and  Ward  was  sentenced  to  imprison 
ment  in  the  state  prison. 
1 46*]  *It  is  not  necessary  to  examine  the 
question  whether  the  court  "before  whom  the 
indictment  for  the  second  offense  was  tried, 
had  a  right  to  decide  in  this  collateral  way 
whether  the  first  conviction  was  not  erroneous. 
For  there  can  be  no  doubt  that  ice,  when  col- 
lected and  preserved  for  use  in  an  ice-house, 
becomes  individual  property,  so  as  to  make  it 
the  subject  of  larceny  ;  although  it  was  not  so 
when  it  constituted  a  part  of  the  river  or  pond 
from  whence  it  was  originally  taken.  See, 
Barb.  Mag.  Cr.  L.,  160. 

The  public  prosecutor  could  not  object  to  the 
question  put  to  Flagg  upon  the  ground  that  if 
answered  in  a  particular  way  it  would  subject 
him  to  a  criminal  prosecution.  That  is  an  ob- 
jection that  the  witness  alone  is  authorized  to 
make.  (Cloyes  v.  Thayer,  3  Hill,  564,  566.)  But 
the  objection  was  properly  sustained  upon  the 
ground  that  the  answer  to  the  question  was 
not  relevant  to  the  matter  of  the  issue;  as  it  was 
not  material  to  know  whether  Flagg  became 
possessed  of  the  butter  wrongfully  or  otherwise. 
Id.,  162;  2  Russ.  Crimes,  156,  Am.  ed.  1836;  1 
Leach,  C.  C.,  522. 

The  court  was  also  right  in  charging  the  jury 
that  if  Arnold  stole  the  butter  in  the  absence  of 
Ward,  but  by  his  advice  and  procurement,  the 
latter  was  a  principal  in  the  larceny.  Ld.  Coke 
says  that  in  the  highest  offense  and  lowest  in- 
jury, there  are  no  accessories,  but  all  are  prin- 
cipals; as  in  treason,  petit  larceny  and  trespass. 
2  Inst.,  183.  And  the  law  has  been  settled  for 
nearly  two  hundred  years  that  in  petit  larceny 
there  can  be  no  accessory,  on  account  of  the 
smallness  of  the  felony.  Those  who  procure, 
aid  or  advise  in  the  commission  of  the  offense, 
are  principals.  And  those  who  merely  assisted 
the  escape  of  the  perpetrator  of  the  offense, 
were  not.  at  common  law,  regarded  as  crimi- 
nal. 12  Co.,  81;  1  Hale,  P.  C..  580.  616;  Barb. 
Mag.  Cr.  L..  177;  Foster,  C.  L.,  78;  2  East,  C. 
L.,  743 ;  Cro.  Eliz.,  750 ;  2  Hawk.  P.  C..  440. 

The  plaintiff  in  error  was,  therefore,  right- 
fully convicted  of  this  second  offense  of  petit 
larceny;  and  the  judgment  of  the  court  below 
should  be  affirmed. 
HILL  6. 


*Foster,  Senator,  said,  among  oth-  [*147 
er  things,  that  the  Supreme  Court  erred  in 
overruling  the  question  put  to  Flagg.  Conced- 
ing that  the  witness  might  have  refused  to  an- 
swer, because  of  the  danger  of  exposing  him- 
self to  criminal  punishment,  was  this  a  ground 
upon  which  either  the  court  who  tried  the 
cause  or  the  public  prosecutor  could  interfere? 
No.  The  privilege  was  that  of  the  witness,  and 
he  alone  had  the  right  to  avail  himself  of  it. 
Nor  was  the  question  irrelevant.  It  called  for 
an  answer  which  might  have  gone  far  towards 
discrediting  Flagg  with  the  jury.  Besides,  it 
was  relevant  by  way  of  disproving  a  material 
allegation  in  the  indictment,  viz.:  that  the  ar- 
ticle stolen  was  the  property  of  Flagg.  If  he 
had  nothing  but  a  possession  acquired  by  theft, 
the  property  was  not  in  him,  but  remained 
where  it  was  before  the  theft  was  committed. 
Com.  v.  Morse,  14  Mass.,  217.  An  act  of  this 
kind,  so  far  from  devesting  the  property  of  the 
owner,  does  not  even  change  the  possession,  in 
contemplation  of  law.  Per  Gould,  /.,  in  King 
v.  Wilkins,  1  Leach,  Cr.  L.,  520,  522.  It  is  true, 
the  proposition  is  laid  down  by  East  and  some 
other  elementary  writers  of  high  repute,  that 
"If  A  steal  goods  of  B,  and  after,  C  steal  the 
same  goods  from  A,  C  is  a  felon  both  as  to  A 
and  B;  and  he  may  be  indicted  of  stealing  the 
goods  of  B."  2  East,  Cr.  L.,  654,  ch.  16.  sec. 
90.  East  cites  Hale,  who  states  the  proposition 
thus:  "If  A  steals  the  horse  of  B,  and  after 
C  steals  the  same  horse  from  A,  in  this  case  C 
is  a  felon  both  as  to  A  and  as  to  B;  for  by  the 
theft  by  A,  B  lost  not  the  property,  nor,  in  law, 
the  possession  of  the  horse  or  other  goods;  and, 
therefore,  in  that  case  C  may  be  appealed  of 
felony  by  B  or  indicted  of  felony,  quod  cepitet 
asportavit  the  horse  of  B."  1  Hale,  P.  C.,  507. 
The  single  expression  made  use  of  by  these  au- 
thors that  "C  is  a  felon  both  as  to  A  and  B." 
may,  indeed,  furnish  an  inference  favorable 
to  the  doctrine  maintained  by  the  court  below; 
but  if  we  take  the  whole  passage  together,  es- 
pecially as  quoted  from  Hale,  and  construe  it 
in  reference  to  the  leading  idea  which  the 
writer  intended  to  illustrate,  it  furnishes  no 
sufficient  warrant  for  saying  that,  in  the  in- 
stance put,  C  might  be  indicted  and  convicted 
*as  for  stealing  the  property  of  A.  On  [*148 
the  contrary.  Hale  expressly  affirms  that  B 
"lost  not  the  property,  nor,  in  law,  the  posses- 
sion;" and  this  accords  with  all  just  views  of 
the  nature  of  property  and  the  mode  of  its  ac- 
quisition. I  have  been  unable  to  find  any  ad- 
judged case  where  an  indictment  for  larceny 
has  been  sustained  which  alleged  the  property 
to  be  in  one  who  had  himself  stolen  it,  and 
who  had  no  other  pretense  of  right  to  the  pos- 
session. Nor  do  I  believe  that  such  a  doctrine 
can  be  established  without  interfering  with 
some  of  the  most  familiar  principles  of  the 
common  law. 

I  think  the  judgment  of  the  court  below 
should  be  reversed. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Bartlit,  Dijcon,  Fo»- 
tfr,  Mrong&n<\  Wright — 5. 

For  affirmance — The  CHANCELLOR  and  Sen- 
ators Bockte,  Dennttiton,  t\anklin,  Hard,  Isnc- 
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rence,   Lott,   Mitchell,    Plait,  Porter,   Putnam, 
Rhoades,  Scott  and  ScovU — 14 . 

Affirming— 3  Hill,  395. 

Witness— Objection  on  ground  of  privilege,  personal 
to.  Cited  in-32N.  Y.,  138;  42  N.  ¥..267:23  Barb., 
456:  33  How.  Pr.,  73: 4  Park.,  181;  8  Park.,  390;  35 
Cal.,  96  :65  Me..  241 ;  20  Am.  Rep.,  690. 

Petit  larceny— Is  felony— AU  concerned  inare  prln- 
cipala.  Cited  ln-3  Park.,  255 ;  58  N.  H.,  259 ;  42  Am. 
Rep.,  588. 

Larceny—  Possession,  though  acquired  by  theft,  will 
support  indictment.  Cited  in— 4  Trans.  App..  46 ;  4 
Abb.  N.  8.,  104. 


149*]  *HUNTINGTONET  AL.  FORKSON. 

Sale  of  Lands  under  Execution — Redemption 
Where  Lien  Affects  Part  of  Premises — Revised 
Statutes,  Not  Intended  to  Act  Retrospectively — 
Rent-  Charge. 

Under  the  Act  of  1820,  relating:  to  the  redemption 
of  lands  sold  on  execution,  a  creditor  whose  judge- 
ment was  a  lien  on  only  a  part  of  the  premises  sold, 
acquired  no  rig-ht  to  redeem  the  whole. 

The  provision  in  the  Revised  Statutes  giving-  this 
rig-ht  applies  only  to  sales  made  after  January  1, 1830. 
and  was  not  intended  to  operate  retrospectively  so 
as  to  interfere  with  purchases  previously  made. 

Accordingly,  where  real  estate  was  sold  on  execu- 
tion in  October,  1829,  and  a  judgment  creditor, 
whose  lien  extended  only  to  a  portion  of  the  prop- 
erty sold,  soug-ht  to  redeem  the  whole  under  the  Re- 
vised Statutes ;  held,  that  he  had  no  such  rig-ht. 

A  creditor  can  in  no  case  redeem  by  virtue  of  a 
lien  upon  a  portion  of  the  debtor's  property  not  suf- 
ficiently described  in  the  sheriffs  advertisement, 
etc.  Per  Root,  Senator. 

Whether  a  rent  charge  reserved  upon  a  lease  in 
fee  can  be  sold  on  execution  as  real  estate  and  re- 
deemed by  a  creditor,  quaere. 

Citations-2  R.  S.,  371,  372,  sees.  51, 53 ;  779 :  6  Wend., 
528  ;  1 R.  L.,  505.  sec.  13 ;  1  R.  S.,  369, 370, 372,  sees.  35-42. 

ON  error  from  the  Supreme  Court,  where 
Huntington  and  Payn  brought  ejectment 
against  Forkson,  to  recover  the  possession  of 
a  farm  situated  in  Rensselaer  Co.,  originally 
containing  125  acres,  and  which  was  conveyed 
to  Payn  by  one  WoodwOrth,  in  September, 
1806.  On  the  trial  in  the  court  below  the  jury 
found  a  special  verdict,  which  after  setting 
forth  Payn's  title  derived  from  Woodworth, 
stated  the  following  facts,  among  others,  viz. : 
that  in  October,  1806,  Payn  executed  a  perpet- 
ual lease  to  John  Burhans  of  three  acres,  par- 
cel of  the  farm  in  question,  reserving  an  annu- 
al rent,  and  a  right  of  distress  and  re  entry  in 
case  of  non-payment.  That  in  April,  1812,  and 
in  April,  1815,  Payn  executed  two  other  and 
similar  leases,  the  one  to  William  Bissell,  and 
the  other  to  Braddum  Yale,  each  conveying 
one  acre  and  a  half,  parcel  of  the  said  farm. 
That  Burhans,  Bissell  and  Yale  took  immedi- 
ate possession  under  their  respective  leases, 
and  have  continued  to  occupy  the  lands  there- 
by conveyed  ever  since.  That,  February  28, 
1823,  a  judgment  was  recovered  in  the  Su- 
preme Court  by  Joshua  Bloore  against  Payn, 
which  was  subsequently  revived  by  scire  facias. 
That  December  14,  1824,  Payn  sold  and  con- 
ISO*]  veyed  the  whole  of  the  farm  *in  ques- 
tion to  William  Hull,  excepting  the  lots  which 
he  had  before  leased  to  Burhans,  Bissell  and 
Yale.  That,  April  26,  1826,  Philip  Barringer 
obtained  a  judgment  in  the  Supreme  Court 
against  Payn,  which  was  subsequently  assigned 
to  one  Rosekrans.  That,  August  9,  1828,  an- 
other judgment  was  recovered  against  Payn, 
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by  Huntington.  one  of  the  plaintiffs  below. 
That  writs  of  fieri  facias  were  afterwards  is- 
sued upon  the  judgments  in  favor  of  Bloore 
and  Huntington,  on  which  the  sheriff  adver- 
tised and  sold  all  Payn's  right  and  title  to  the 
125  acres  in  dispute.  That  the  sale  took  place 
October  24,  1829,  several  miles  from  the  prem- 
ises, and  Huntingdon  became  the  purchaser. 
That  withiu  the  time  allowed  for  creditors  to 
redeem,  Rosekrans,  the  assignee  of  the  judg- 
ment in  favor  of  Barringer,  paid  to  the  sheriff 
the  amount  bid  by  Huntington,  with  the  inter- 
est, claiming  to  be  entitled  to  a  deed.  And 
that  the  sheriff  executed  a  deed  to  Hunting- 
ton,  and  afterwards  executed  a  deed  to  Rose- 
krans. The  special  verdict  further  stated  that. 
"In  and  by  the  said  deed  from  Payn  to  Hull, 
the  said  lands  and  tenements  set  forth  and  de- 
scribed in  the  said  advertisement  of  sale,  in 
the  certificate  thereof,  and  in  the  deeds  exe- 
cuted by  the  said  sheriff  to  Huntington  and 
Rosekrans,  and  every  part  and  parcel  thereof, 
were  sold  and  conveyed  to  the  said  Hull,  his 
heirs  and  assigns  forever,  excepting  so  much 
thereof  as  was  conveyed  as  aforesaid  by  the 
said  Payn  to  the  said  Burhans,  Bissell  and 
Yale." 

Huntington  contended  in  the  court  below 
that  he  was  entitled  to  judgment  upon  the  facts 
found  by  the  special  verdict,  on  the  ground 
that  he  was  the  purchaser  at  the  sheriff's  sale, 
and  that  Rosekrans  had  no  right  to  redeem. 
The  court  below,  however,  rendered  judgment 
in  favor  of  the  defendant,  for  the  reasons  stated 
in  their  opinion  given  upon  a  motion  made  by 
Rosekrans  to  compel  the  sheriff  to  execute  a 
deed.  See.  People  v.  Haskins,  7  Wend.,  463 et 
seq.  Huntington  and  Payn  thereupon  brought 
error  to  this  court. 

*Messr8.  N.  Hill.  Jr.,  and  D.  Cady,  [*1 5 1 
for  the  plaintiffs  in  error,  relied  mainly  upon 
the  following  points  :  1.  The  judgment  in  fa- 
vor of  Barringer  was  not  a  lien  on  any  portion 
of  the  premises  sold  by  the  sheriff  and,  there- 
fore, Rosekrans  had  no  right  to  redeem.  It 
will  be  said,  however,  that  the  judgment  was 
a  lien  on  Payn's  interest  in  the  lands  leased  in 
fee  to  Burhans,  Bissell  and  Yale.  This  we  deny. 
The  creation  of  these  leases  passed  the  whole 
estate  immediately  to  the  tenants',  who  took 
subject  to  the  condition  that  they  would  pay 
the  stipulated  rent ;  and  so  long  as  they  per- 
formed this  condition,  and  no  actual  entry  was 
made,  their  estate  remained  precisely  the  same 
as  if  no  qualification  had  been  annexed  to  it. 
Shep.  Touch.,  153;  4  Kent,  Com.,  122-125; 
Springstein  v.  Schermerhorn,  12  Johns.,  357, 

361,  362.     The  clause  of  distress  and  re  entry 
provides  for  a  mere  possible  right  in  the  les- 
sor ;   but  the  possibility  is  too  remote  to  be 
deemed  a  present,  subsisting  estate  or  interest 
in  the  land.     See,  1  Hill,  Abr..  322,  409,  410  ; 
Springstein  v.   Schermerhorn,  12  Johns.,  361, 

362.  The  provision  for  distress,  moreover,  is 
a  mere  license  to  enter  for  the  purpose  of  seiz- 
ing goods  by  way  of  satisfying  the  rent,  and 
reserves  no  right  in  the  land.     2 Leigh.  N.  P., 
785;  )  Hill.  Abr.,  156,  sec.  54  ;  Gilb.  Dist.,  1, 
2;  2  Chit.  Bl.  Com.,  6,  n.  8. 

2.  Even  if  a  rent  charge  reserved  upon  a 
lease  in  fee  may  be  sold  on  execution,  still  it 
is  not  the  subject  of  redemption.  The  Supreme 
Court  concede  that  Rosekrans'  claim  to  occupy 
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the  place  of  a  redeeming  creditor  depends  upon 
2  R.  S.,  372,  sec.  53;  and  in  order  to  bring  him 
•within  that  provision,  it  must  appear  that  his 
judgment  was  a  lien  on  a  specific  portion  of  a 
lot.  tract  or  parcel  sold.  These  terms  are  to  be 
construed  strictly  as  against  a  creditor  claim- 
ing to  redeem,  Waller  v.  Harris,  20  Wend., 
555,  and  are  properly  applicable  only  to  land. 
They  do  not  embrace  a  mere  rent  charge,  re- 
served upon  a  lease  in  fee.  Shep.Touch.,80,  91. 
3.  Again;  the  special  verdict  does  not  show 
that  Payn's  interests  in  these  rents  was  in  fact 
sold  by  the  sheriff ;  and  this  is  conclusive 
inst  Rosekrans'  claim  to  redeem.  The  sher- 


iff's proceedings  should  be  presumed  regular, 
152*]  until  the  contrary  appears.  *But  if 
he  sold  in  one  mass,  and  without  any  other 
discrimination  than  appears  by  the  special  ver- 
dict, not  only  all  the  lands  which  belonged  to 
Payn  when  the  Bloore  judgment  was  docketed, 
but  also  the  rents  in  question,  the  sale  was  pal- 
pably irregular,  if  not  absolutely  void.  Jack- 
son  v.  Striker,  1  Johns.  Cas.,  284  ;  Jackson  v. 
R)secelt.  13  Johns.,  97,  102,  103;  Jacksonv.De- 
Lancey,  Id.,  537,  551,  552;  Jackson  v.  Newton, 
18  Id.,  355,  362;  Linnendoll  v.  Doe,  14  Id.,  222; 
Sheldon  v.  Soper,  Id.,  352;  Rowley  v.  Brown,  1 
Binn.,61. 

4.  But  the  sale  took  place  under  the  Act  of 
April  12,  1820  ;  Sess.  L.  of  1820,  p.  167  ;  and 
Rosekrans  acquired  no  right  to  redeem  unless 
his  judgment  was  a  lien  on  the  whole  of  the 
premises  sold,  which  is  not  pretended.     At  all 
events,  his  right  to  redeem,  if  allowed,  could 
only  be  co  extensive  with  his  lien,  aud  this 
would  restrict  him  to  the  rents.     Matter  of  Er- 
win  v.  Schriver,  19  Johns.,  379.  380 ;  3  R.  8., 
728.  2d  ed. 

5.  The  Revised  Statutes  do,  indeed,  give  the 
right  to  redeem,  even  where  the  creditor's  lien 
extends  only  to  a  portion  of  the  thing  sold  ;  2 
R.  S. ,  372,  sec.  53  ;  but  they  are  inapplicable 
to  this  case.     By  the  sale  to  Huntington  he 
acquired  an  absolute  right  toa  deed  as  against 
all  persons  not  entitled  to  redeem  under  the 
Act  then  in  force,  of  whom  Rosekrans  was  one; 
and  as  the  Revised  Statutes  were  passed  sub- 
sequently, they  ought  not  to  be  allowed  to  op- 
erate retrospectively,  so  as  to  take  away  or  im- 
pair this  right.     2  R.  S.,  779,  sec.  5  ;  Dash  v. 
Van  Kleeck,  1  Johns.,  477;  Terrington  v.  Har- 

ffreave*.  3  Moore  &  P.,  137.  143;  1  Kent,  Com., 
454,  455  ;  The  Thames  Manufacturing  Co.  v. 
iMthrop,  7  Conn.,  550,  556.  557  :  Perkins  v. 
Per  kin*.  Id.,  558,  583  ;  Ogden  v.  Blackledge,  2 
Cr..  272;  Couch  v.  Jeffries,  4  Burr.,  2460.  2462; 
Wilkinson  v.  Meyer,  2  Ld.  Raym.,  1350,  1352  ; 
Helinore  v.  Shuter,  2  Show.,  17;  8.  C.,  2  Mod., 
310;  1  Vent.,  330.  If  the  opposite  construc- 
tion, however,  is  to  prevail,  then  we  insist  that 
the  provision  under  which  Rosekrans  has  been 
allowed  to  redeem  is  a  law  impairing  the  ob- 
ligation of  Huntington 's  contract,  and  is.there- 
fore.  void.  Const,  of  U.  £.,  Art.  1.  sec.  10;  1 
Kent.  Com.,  413-423;  Green  v.  Diddle,  8  Wh., 
153*]  *1  ;  RmelfU  v.  Shepherd,  4  Miller,  La., 
94;  Brown  v.  Kimie,  1  How.,  811. 

Mr.  3.  Stevens,  for  the  defendant  in  er- 
ror, reviewed  the  several  positions  taken  by 
the  counsel  for  the  plaintiffs  in  error.and  stated 
and  argued  the  following  points  :  1.  That  the 
Revised  Statutes  controlled  the  right  of  re- 
deeming in  this  case,  and  not  the  Act  of  1820. 
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People  v.  Livingston,  6  Wend.,  526.  2.  That 
the  Barringer  judgment  was  a  lien  on  the  rent 
charge  reserved  by  Payn  in  the  leases  to  Bur- 
hans,  Bissell  and  Yale.  Littingston's  case,  7 
Co.,  129;  Peoples.  Haskins,  7  Wend.,  466.  467, 
and  cases  cited.  3.  That  the  rent  charge  was 
a  part  of  the  real  estate  sold  by  the  sheriff  and, 
therefore,  Rosekrans  was  entitled  to  redeem 
the  whole.  2  R.  S.,  372,  sec.  53. 

Porter,  Senator.  October  24,  1829,  Hunt- 
ington became  the  purchaser,  at  sheriff's  sale, 
of  all  the  right  and  title  of  Payn  to  the  lands 
in  dispute,  and  the  question  arising  in  the  case 
is,  whether  Rosekrans  was  entitled  to  redeem 
them.  It  was  conceded  on  the  argument  by 
the  counsel  for  the  defendant,  that  Rosekrans 
was  not  a  redeeming  creditor  in  respect  to  the 
lands  in  controversy,  within  the  Act  of  April 
12,  1820,  inasmuch  as  his  judgment  was  not  a 
lien  on  the  whole  of  the  property  sold,  but 
only  upon  the  rent  charge  mentioned  in  the 
special  verdict  ;  and  unless  he  was  entitled  to 
redeem  in  virtue  of  some  subsequent  enact- 
ment, the  present  defense  must  fail. 

The  statute  under  which  Rosekrans  claimed 
to  redeem,  went  into  operation  January  1, 
1830,  and  the  Act  of  1820  was  then  repealed. 
2  R.  S.,  372,  sec.  53;  Id.,  779.  But  by  the  5th 
section  of  the  repealing  Act  it  was  provided  as 
follows  :  "  The  repeal  of  any  statutory  provis- 
ion by  this  Act,  shall  not  affect  any  act  done 
or  right  accrued,  etc.,  previous  to  the  time 
when  such  repeal  shall  take  effect ;  but  every 
such  act,  right,  etc.,  shall  remain  as  valid  and 
effectual  as  if  the  provision  so  repealed  had  re- 
mained in  force."  2  R.  S.,  779.  An  impor- 
tant inquiry  then  arises,  viz. :  whether  any  right 
accrued  to  Huntington  *by  his  purchase  [*  1 54 
in  October,  1829,  which  was  in  conflict  with 
the  claim  set  up  by  Rosekrans  to  redeem  un- 
der the  subsequent  Act  of  January,  1830. 

Before  the  Law  of  1820,  a  purchaser  of  lands 
at  a  sheriff's  sale  acquired  an  absolute  right  to 
a  deed.  The  object  of  that  law  was  to  modify 
this  right;  and  the  1st  section  accordingly  di- 
rected that,  instead  of  giving  a  deed,  the  sher- 
iff should  give  the  purchaser  a  certificate  that 
he  would  be  entitled  to  a  deed,  unless  the  land 
was  redeemed  as  thereinafter  provided.  The 
second  section  gave  the  judgment  debtor  a 
right  to  redeem  within  one  year  from  the  sale, 
by  paying  the  purchase  money,  and  10  per 
cent,  interest.  By  the  3d  section  it  was  pro- 
vided that,  in  case  the  judgment  debtor*  did 
not  redeem,  any  creditor  of  his,  having  a  judg- 
ment which  was  a  lien  on  the  land,  might  re- 
deem within  fifteen  months  from  the  sale,  by 
paying  the  purchase  money  and  10  per  cent, 
interest.  It  was  then  declared  that,  whenever 
a  creditor  did  so  redeem,  he  should  "be  en- 
titled to  and  acquire  all  the  rights  of  the  orig- 
inal purchaser. 

It  is  contended  that,  under  the  provisions  of 
this  law,  the  purchaser  acquired  no  such  right 
as  was  protected  by  the  saving  clause  in  the 
repealing  Act  of  1830;  and  that  the  latter  was 
designed  to  protect  absolute  rights  only.  I 
cannot  assent  to  this  position.  1  he  1st  section 
of  the  Act  of  1820.  and  the  sheriff's  certificate 
given  in  accordance  with  it.  assured  the  pur- 
chaser that  he  would  be  entitled  to  a  deed,  un- 
less the  land  was  redeemed  as  thereinafter  pro- 
vided. Instead  of  a  deed  to  be  given  on  the 
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sale,  as  was  formerly  required,  the  law  author- 
ized the  sheriff  to  give  a  written  promise  of  a 
deed,  subject  only  to  a  privilege  of  redeeming 
accorded  to  the  judgment  debtor  and  certain 
of  his  creditors.  This  right,  though  not  en- 
tirely absolute,  was  still  valuable,  and  worth 
the  attention  of  the  Legislature;  and  I  think 
they  designed  to  protect  it  by  the  saving  clause 
before  alluded  to. 

To  show  that  the  Law  of  1830,  if  allowed  to 
control  the  present  question,  would  interfere 
with  the  substantial  and  even  absolute  rights 
of  Huntington  under  his  purchase,  I  might  ad- 
vert to  the  provision  in  the  previous  law  which 
required  a  redeeming  creditor  to  pay  10  per 
cent,  interest  on  the  amount  for  which  the 
155*]  premises  were  *sold,  before  he  was  en- 
titled to  a  deed.  Rosekrans  claims  to  have  re- 
deemed under  an  Act  which  allows  the  creditor 
to  demand  a  deed  by  paying  the  purchase  mon- 
ey with  7  per  cent,  interest.  2  R.  S.,  371,  372, 
sees.  51,  53. 

At  the  time  the  sale  in  question  took  place, 
Rosekrans  was  not  a  redeeming  creditor;  and 
as  and  against  him,  therefore,  Huntington's 
right  to  a  deed  was  absolute  and  unqualified. 
The  repealing  Act  of  1830  provided,  that  such 
right  should  remain  as  valid  and  effectual  as 
if  the  law  under  which  it  accrued  had  con- 
tinued in  force.  I  am,  therefore,  of  opinion 
that  Rosekrans  had  not  a  right  to  redeem,  and 
that  he  acquired  no  title  under  the  sheriff's 
deed. 

The  Supreme  Court  seem  to  have  supposed, 
when  this  case  was  before  them,  that  it  came 
within  the  decision  made  in  People  v.  Living- 
ston, 6  Wend.,  526;  bull  apprehend  they  were 
mistaken.  The  only  point  decided  there  was, 
that  the  formal  proceedings  to  redeem  must  be 
conducted  according  to  the  Act  of  1830.  if  in- 
stituted after  that  time,  though  the  sale  took 
place  under  the  Act  of  1820— a  very  different 
question,  it  is  believed,  from  the  one  now  pre- 
sented. 

There  is  a  further  objection  to  Rosekrans' 
claim  to  redeem,  which  seems  to  me  to  be  fatal. 
The  special  verdict  finds  that,  by  the  deed  from 
Payn  to  Hull,  Payn  conveyed  all  the  lands 
and  tenements  that  were  subsequently  sold  to 
Huntington  by  the  sheriff,  "excepting  so  much 
thereof  as  was  conveyed,  etc.,  to  Burhans, 
Bissell  and  Yale,"  under  their  respective  leases. 
If  the  fact  be  so,  there  was  nothing  on  which 
the  Barringer  judgment  could  be  a  lien.  The 
counsel  for  the  defendant  said,  on  the  argu- 
ment, that  this  was  the  result  of  a  mistake  in 
drawing  up  the  special  verdict,  and  rather 
seemed  to  concede  that  the  finding  took  away 
the  claim  of  Rosekrans.  But  we  can  have  no 
other  guide  than  the  error  book. 

The  questions  whether  the  Barringer  judg- 
ment was  a  lien  upon  the  interest  which  Payn 
had  in  the  lands  leased  to  Burhans,  Bissell  and 
Yale,  or  the  rents  arising  therefrom,  supposing 
these  not  to  have  been  conveyed  to  Hull,  and 
whether  the  rents  constitute  a  specific  portion 
156*]  of  the  lot,  tract,  or  parcel  sold,  *  within 
the  meaning  of  the  law  under  which  Rosekrans 
claimed  to  redeem,  are  interesting,  and  if  I 
could  command  the  time,  I  would  examine 
them;  but  as  the  opinion  I  have  already  ex- 
pressed goes  to  the  whole  case,  it  becomes  un- 
necessarv. 
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I  think  the  judgment  of  the  Supreme  Court 
is  erroneous,  and  shall,  therefore,  vote  to  re- 
verse it. 

Root,  Senator.  The  Supreme  Court  de- 
cided in  this  case  that  the  Barringer  judgment 
was  a  lien  upon  the  rent  charge  on  the  small 
lots  leased  by  Payn  to  Burhans,  Bissell  and 
Yale;  that  this  rent  charge  was  a  part  of  the 
real  estate  sold  to  Huntington  by  the  sher- 
iff; and  that  Rosekrans,  the  assignee  of  the 
Barringer  judgment,  had  a  right  to  redeem 
the  whole,  by  the  Revised  Statutes,  in  virtue 
of  his  lien  upon  a  portion.  It  might  be  an  im- 
portant question  whether  the  contingent  inter- 
est of  Payn  arising  upon  these  leases,  can  be 
regarded  as  an  estate  in  lands,  capable  of  be- 
ing described,  advertised  and  sold  on  execu- 
tion, in  the  manner  pointed  out  by  the  statute, 
1  R.  L.,  505,  sec.  13;  1  R.  S.,  369,  370.  sees. 
35,  42;  and  also  whether  it  can  be  said  to  con- 
stitute a  "specific  portion  of  a  lot,  tract  or  par- 
cel," etc.,  within  the  meaning  of  the  Act  un- 
der which  Rosekrans  claims  to  have  redeemed. 
1  R.  S.,  372,  sec.  53. 

The  rent  charge,  however,  was  not  specific- 
ally described  by  the  sheriff  in  his  advertise- 
ment, nor  does  it  appear  that  he  designated  it 
at  the  time  of  the  sale,  or  professed  to  sell  it. 
Of  course  it  did  not  pass  to  Huntington.  the 
purchaser.  The  general  description  given, 
viz.:  all  the  right  and  title,  etc.,  would  not 
notify  the  purchaser  that  the  rent  charge  was 
to  be  sold,  unless  the  land  on  which  it  was 
charged  was  also  defined  and  described.  It  is 
fit  that  a  person's  estate  should  be  made  to  go 
as  far  as  may  be  to  the  extinguishment  of  his 
debts;  but  it  is  also  fit  that  the  purchaser  should 
be  well  assured  at  the  time  of  the  sale,  how 
far  the  right  of  redemption  may  be  extended. 
He  is  advised  of  its  extent  only  by  the  descrip- 
tion given  of  the  thing  sold,  and  the  liens  there- 
upon which  may  appear  of  record.  If  liens 
unknown  and  undescribed  can  be  made  to 
fasten  upon  the  property  sold,  purchasers 
could  hardly  be  found  who  would  bid  any- 
thing *like  an  equivalent  for  it.  Be  [*157 
sides,  the  law  assures  the  purchaser  that  he 
shall  have  a  deed  for  the  property  sold,  unless, 
within  the  time  limited,  he  shall  be  refunded 
the  purchase  money,  with  a  specified  amount 
of  interest,  by  a  class  of  persons  who  are  men- 
tioned. His  certificate  of  sale  gives  him  a 
vested  right  to  an  inchoate  interest  in  the  land, 
subject  to  be  defeated  upon  certain  conditions. 
Those  conditions  should  be  known,  or  suscep- 
tible of  being  known,  at  the  time  of  the  sale. 
The  interposition  of  new  ones  is  an  invasion 
of  the  purchaser's  rights. 

There  is  another  and,  I  think,  a  fatal  ob- 
jection to  the  decision  of  the  Supreme  Court. 
Huntington  was  entitled  to  a  deed,  unless  re- 
demption was  made  pursuant  to  the  Act  of 
1820.  There  is  no  pretense  that  it  was  so  made. 

I  am  of  opinion  that  the  Supreme  Court 
erred  in  giving  judgment  for  the  defendant, 
and  shall,  therefore,  vote  for  reversal. 

On  the  question  being  put— "shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present  who  heard  the  argument,  except 
Senators  Bockee  and  Deyo,  voted  for  reversal. 

Judgment  reversed. 

Cited  in— 5  Denio,  193 :  1  Barb.,  389 ;  8  Barb.,  39 :  IT 
Barb.,  86 ;  4  How.  Pr.,  403. 
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VAN  SANTVOORD  BT  AL. 

t>. 
ST.  JOHN  &  TOUSEY. 

Carriers — Delivery  to    Carriers  of    Connecting 

Route— Usage — Owners,  Bound  by — Receipt — 

Practice —  Writ  of  Error. 

A  writ  of  error  will  lie  upon  a  judgment  of  the 
Supreme  Court  reversing  the  judgment  of  a  Court 
of  C.  P.  and  awarding  a  venire  de  now. 

Where  goods  are  delivered  to  a  carrier,  marked 
for  a  particular  destination,  without  any  directions 
as  to  their  transportation  and  delivery  save  such  as 
may  be  inferred  from  the  marks  themselves,  the 
carrier  is  only  bound  to  transport  and  deliver  them 
according  to  the  established  usage  of  the  business 
In  which  be  is  engaged,  whether  the  consignor  knew 
of  the  usage  or  not. 

In  an  action  to  recover  the  value  of  goods  in- 
trusted to  the  defendants  for  transportation,  it  ap- 
peared that  they  were  engaged  in  the  carrying  bus- 
iness on  the  Hudson  River,  by  means  of  a  line  of 
tow-boats  which  ran  between  N.  Y.  and  Albany,  and 
were  not  interested  in  any  transportation  line  west 
of  the  latter  place ;  that  they  received  on  board  one 
of  their  boats,  from  the  plaintiffs,  a  box  of  goods 
marked  "  J.  P.,  Little  Falls,  Herkimer  Co.,"  and 
.gave  a  receipt  for  it  in  these  words,  "  Bec'd  of  J.  & 
T.  [the  plaintiffs],  on  board  the  tow-boat,  etc.,  [nam- 
1 58*]  ing  *ltl.  a  box  of  merchandise  marked  J.  P., 
Little  Falls.  Herkimer  Co.;"  that  the  plaintiffs  gave 
no  special  directions  as  to  the  place  where  the  box 
was  to  be  delivered,  nor  as  to  the  mode  of  delivery; 
that  upon  its  arrival  at  Albany  the  defendants  de- 
livered it  safely  on  board  a  canal-boat  belonging  to 
a  responsible  line,  whose  route  lay  through  Little 
Falls,  this  being  in  accordance  with  the  uniform 
usage  of  all  carriers  between  N.  Y.  and  Albany,  in 
similar  cases:  and  that  before  the  canal-boat  reached 
Little  Falls  the  box  was  broken  open  and  rifled  of 
its  contents.  Held  that,  though  the  plaintiffs  were 
ignorant  of  the  usage  mentioned,  the  circumstances 
were  insufficient  to  make  out  a  contract  on  the  part 
of  the  defendants  to  deliver  the  box  at  Little  Falls, 
and  that  their  responsibility  as  common  carriers 
ceased  at  Albany,  where  they  became  mere  for- 
warders. 

Held  further,  that  as  the  mode  in  which  the  de- 
fendants forwarded  the  goods  from  Albany  was  in 
accordance  with  the  uniform  usage  of  the  business 
in  which  they  were  engaged,  and  no  want  of  care  on 
their  part  in  selecting  a  proper  vehicle  was  shown, 
they  were  not  liable. 

Citationa— 19  Wend.,  534 ;  4  T.  R.,  581 ;  2  Ld.  Raym., 
tt» ;  5  T.  R.,  389 ;  17  Wend.,  305 ;  15  Johns.,  39 ;  6 
Wend.,  335;  5  Burr.,  2714;  7  East,  224. 

ON  error  from  the  Supreme  Court.  St.  John 
&  Tousey  sued  the  present  plaintiffs  in  er- 
ror, in  the  N.  Y.  C.  P.,  where  judgment  was 
rendered  against  the  former.  The  Supreme 
Court  afterwards  reversed  the  judgment,  and 
awarded  a  venire  de  now  in  the  C.  P.  For  the 
grounds  of  the  reversal,  together  with  the  prin- 
cipal facts  as  proved  upon  the  trial,  see  25 
Wend.,  661,  el  seq.  Some  additional  facts,  nee 
•essary  perhaps  to  a  more  minute  and  perfect 
view  of  the  case,  will  be  found  stated  in  the 
following  opinions,  especially  in  that  of  the 
Chancellor.  Judgment  was  perfected  on  the 
•decision  of  the  Supreme  Courl,  whereupon  St. 
John  &  Tousey  brought  error  to  this  court. 
The  case  was  argued  here  in  June,  1843,  by, 

M>  **r*.  C. Van  Santvoord  and  G.  Wood, 
for  plaintiffs  in  error,  and. 

Messrs.  H.  P.  Allen  and  D.  Graham,  for 
defendants  in  error. 

Upon  the  opening  of  the  argument,  the  coun- 


tifyn.—LtaltUityof  carrier*  beyond  their  own  route. 
See  Weed  v.  Sar.  &  8.  R.  R.  Co..  19  Wend..  534,  note : 
Wetmore  v.  Baker,  9  Johns..  307,  note  ;  Rostwlck  v. 
Champion.  11  Wend.,  571,  note;  Falrchild  v.  Slocum, 
19  Wend.,  32»,  note. 

L'nooe—  EvMence  nf— Effect  upon  written  contract*. 
Dawson  v.  Kittle,  4  Hill,  107,  note. 
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sel  for  the  defendants  in  error  objected  that, 
as  the  Supreme  Court  had  reversed  the  judg- 
ment of  the  C.  P.  and  awarded  a  venire  de  now 
no  writ  of  error  would  lie  in  this  stage  of  the 
proceedings.  But, 

The  Court  decided  that  if  the  judgment 
of  the  C.  P.  was  right,  and  the  Supreme  Court 
had  erroneously  reversed  *it,  awarding  [*  1 59 
a  venire  de  now,  the  judgment  of  the  latter 
Court  should  be  reversed,  and  that  of  the  C. 
P.  restored,  without  awaiting  for  a  new  trial  ; 
and  that  the  writ  of  error  was,  therefore,  well 
brought. 

After  hearing  the  argument  upon  the  mer- 
its, the  court  held  the  cause  under  advisement, 
until  the  present  term,  when  the  following 
opinions  were  delivered. 

Walworth,  Chancellor.  The  plaintiffs  in 
error  were  the  owners  of  the  Swiftsure  line  of 
tow-boats  between  N.  Y.  and  Albany,  and  were 
common  carriers  between  those  two  places. 
By  the  usual  course  of  the  trade  and  business, 
when  goods  are  received  on  board  of  the  tow- 
boats  at  N.  Y.  directed  to  places  on  the  route 
of  the  canals  north  or  west  of  Albany,  the 
goods,  upon  their  arrival  at  Albany,  are  for- 
warded from  there  by  some  of  the  regular  lines 
of  canal-boats  to  their  place  of  destination. 
Such  was  the  testimony  of  Hubbel  in  this  case; 
and  I  think  it  was  competent  to  show  the  gen- 
eral commercial  usage.  A  box  of  clothing 
marked  "J.  Petrie,  Little  Falls,  Herkimer  Co.," 
was  sent  by  the  porter  of  the  defendants  in  er- 
ror, to  one  of  the  boats  of  the  Swiftsure  line, 
and  was  delivered  to  the  master  of  the  boat, 
without  any  special  directions  as  to  what  was 
to  be  done  with  it.  The  master  of  the  boat  gave 
a  receipt,  therefore,  in  the  following  words: 
"  Received  from  St.  John  &  Tousey,  on  board 
of  tow-boat  Ontario,  one  box  merchandise, 
marked  J.  Petrie,  Little  Falls,  Herkimer  Co." 
The  box,  as  the  jury  must  have  found  under 
the  charge  of  the  court,  was  transported  safe- 
ly by  the  Swiftsure  line  to  Albany.  It  was 
then  put  on  board  one  of  the  canal  boats  of 
the  N.  Y.  and  Utica  line,  which  was  a  regular 
and  safe  line  of  canal-boats  running  between 
Albany  and  Utica  and  passing  by  Little  Falls, 
to  be  transported  to  the  latter  place.  It  ap- 
pears also  that  there  was  no  community  of  in- 
terest in  the  profits  of  transportation  between 
the  line  of  tow-boats  and  the  lines  of  canal- 
boats;  but  that  the  freight  of  the  goods,  from 
N.  Y.  to  Albany,  is  collected  of  the  line  of 
canal-boats  to  which  the  goods  are  delivered 
*to  be  transported  to  their  place  of  [*1OO 
destination.  And  that,  by  the  custom,  when 
goods  are  sent  by  the  tow  boats  directed  to 
some  place  beyond  Albany  on  the  canal  route, 
to  be  sent  by  some  particular  canal  line,  they 
are  to  be  delivered  to  that  line.  If  not  direct- 
ed to  be  sent  by  a  particular  line,  they  are  to 
be  forwarded  by  the  first  regular  and  safe  ca- 
nal line. 

The  box  was  plundered  of  its  contents,  ac- 
cording to  the  finding  of  the  jury,  after  it  was 
delivered  in  good  order  on  boara  of  a  boat  of 
the  N.  Y.  and  Ulica  canal  line.  And  the  only 
question  is.  whether  the  judge  of  the  Court  of 
C.P.  was  right  in  receiving  the  evidence  of  the 
commercial  usage  as  to  goods  sent  by  tow-boats, 
where  there  was  no  connection  between  those 
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boats  and  the  canal  lines,  nor  any  community 
of  interest  between  them  in  the  profits  of  their 
business;  and  in  telling  the  jury  that  the  pro- 
prietors of  the  Swiftsure  line  had  discharged 
their  duty,  if  they  had  carried  the  box  of  goods 
safely  to  Albany,  and  had  forwarded  it  by  a 
safe  canal  line  from  there. 

I  have  no  doubt  he  was  right  in  both  partic- 
ulars. When  a  box  of  goods  is  delivered  to  a 
common  carrier,  marked  in  a  particular  man- 
ner.without  any  directions  except  such  as  may 
be  inferred  from  the  marks  themselves,  the 
carrier  has  a  right  to  presume  that  the  con- 
signor of  the  goods  intends  the  carrier  shall 
transport  and  dispose  of  them  in  the  usual  and 
customary  way.  And  if  the  owner  of  the  goods 
neglects  to  make  the  necessary  inquiries  as  to 
the  usage  or  custom  of  the  business,  or  to  give 
direction  as  to  the  disposal  of  the  goods,  it  is 
his  own  fault;  and  the  loss,  if  any,  after  the 
carrier  has  performed  his  duty  according  to 
the  ordinary  course  of  his  trade  and  business, 
should  fall  upon  such  owner,  and  not  upon  the 
common  carrier. 

The  evidence  shows  that  the  plaintiffs  in 
error  were  not  common  carriers  between  N.Y. 
and  Little  Falls,  but  only  common  carriers  of 
goods  from  N.  Y.  to  Albany;  and  were  mere 
forwarders  of  such  goods  by  the  canal  lines 
when  they  were  directed  to  places  beyond 
Albany,  on  the  canal  route.  And  St.  John  & 
Tousey  had  no  more  right  to  expect  that  these 
carriers  between  N.  Y.  and  Albany  would 
161*]  themselves  carry  *the  box  of  clothing 
in  question  to  Little  Falls,  than  they  had  to 
suppose  they  would  deliver  the  other  box,  for- 
warded by  their  tow-boat  at  the  same  time,  to 
Hubbard  at  Chicago.  As  to  both,  they  must 
have  understood  and  expected  that  the  owners 
of  the  tow-boat  line  would  transport  the  boxes 
to  the  place  where  their  business  as  common 
carriers  terminated,  and  send  them  on  in  the 
usual  way  as  forwarders  from  that  place. 

There,  certainly,  is  nothing  in  the  language 
of  the  receipt  to  make  the  proprietors  specially 
liable,  further  than  they  would  have  been  if 
no  such  receipt  had  been  given,  and  the  deliv- 
ery of  the  box  on  board  of  the  tow-boat, marked 
in  that  manner,  had  been  proved  by  the  porter 
by  whom  it  was  delivered.  It  is  a  simple  ac- 
knowledgment, by  the  master  of  the  boat,  that 
he  had  received  from  St.  John  &  Tousey  a  box 
of  goods  with  a  particular  mark  thereon; 
which,  so  far  as  the  giving  of  the  receipt  was 
concerned,  was  a  mere  mark  of  identity.  In 
the  case  of  Weed  v.  R.  R.  Co.,  19  Wend.,  534, 
the  two  lines  were  connected  together  by  an 
arrangement  between  themselves;  and  the 
agent  of  the  defendant  took  the  pay  in  advance 
for  the  conveyance  of  the  plaintiff  and  his  bag- 
gage the  whole  distance.  Or  if  no  actual  con- 
nection between  the  two  lines  was  proved,  it 
at  least  appeared  that  the  defendant  permitted 
its  agent  to  hold  it  out  as  a  carrier  of  passen- 
gers and  their  baggage  for  the  whole  dis- 
tance, by  taking  pay  therefor.  But  nothing 
of  that  kind  appears  in  the  present  case.  The 
case  of  Garside  v.  Proprietors  of  the  Trent  and 
tferney  Navigation,  4  T.  R.,  581,  is  in  point  to 
show  that  the  plaintiffs  in  error  were  not  an- 
swerable for  this  box  of  clothing,  without  any 
fault  on  their  part,  after  it  was  delivered  by 
their  agent  to  the  canal  line  at  Albany. 
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I  think,  therefore,  the  decision  of  the  Su- 
preme Court  was  wrong  ;  that  its  judgment 
should  be  reversed,  and  that  of  the  C.  P.  af- 
firmed. 

Bockee,  Senator.  I  cannot  agree  with  the 
Supreme  Court  that  the  receipt  given  by  Par- 
sons, the  agent  of  the  plaintiffs  in  er-  f*162 
ror,  and  captain  of  the  tow-boat,  was  evidence 
of  a  contract  to  deliver  the  box  of  goods  at 
Little  Falls,  Herkimer  Co.  The  receipt  shows 
nothing  more  than  the  naked  fact  that  a  box  of 
merchandise,  marked  "J.  Petrie,  Little  Falls, 
Herkimer  Co.,"  was  received  on  board  the  tow- 
boat  Ontario,  from  St.  John  &  Tousey.  The 
tow-boat  Ontario  carried  goods  between  N.  Y. 
and  Albany,  and  it  is  not  pretended  thnt  the 
owners  were  connected  with  any  line  of  trans- 
portation beyond  either  of  those  places.  The 
custom  of  trade  and  the  nature  of  the  business 
carried  on  by  the  plaintiffs  in  error  tended  to  ex- 
plain the  purpose  of  the  bailment  and,  accord- 
ing to  the  evidence  exhibited  in  this  cause, 
would,  I  think,  make  them  liable  as  common 
carriers  from  N.  Y.  to  Albany,  and  as  forward- 
ers beyond  that  place.  The  defendants  in  er- 
ror cannot  be  presumed  to  have  been  ignorant 
of  the  nature  of  the  plaintiffs'  business,  and 
that  the  Ontario  carried  freight  only  between 
N.  Y.  and  Albany.  It  is  not  necessary,  as  sug- 
gested by  the  Supreme  Court,  that  the  receipt 
should  have  limited  the  carriage  to  Albany, 
because  the  receipt  in  itself  creates  no  liability 
except  such  as  arises  from  the  mere  delivery 
of  the  box  on  board  of  the  vessel.  The  implied 
contract  which  the  law  makes  for  the  parties 
must  be  reasonable,  and  such  as  is  consistent 
with  the  plaintiffs'  occupation  and  the  usage  of 
trade.  If  the  receipt  had  been  given  by  a  per- 
son whose  business  was  to  receive  goods  for 
storage,  the  implied  contract  would  be  to  keep 
them  with  ordinary  diligence  ;  and  the  name 
of  a  place  marked  on  a  box  could  not  subject 
him  to  the  liabilities  of  a  common  carrier.  In 
the  case  before  us,  the  receipt  raises  no  spe- 
cial contract.  It  neither  specifies  nor  imposes 
any  obligation  on  the  party  giving  it,  other  or 
different  from  that  which  he  is  under  by  rea- 
son of  the  nature  and  ordinary  course  of  his 
business.  No  pretense  is  made  here  that  any 
special  contract  was  entered  into;  and  the  only 
reasonable  contract  which  the  law  can  imply, 
under  the  circumstances  of  this  case,  is  that 
the  plaintiffs  in  error  should  carry  the  box  to 
Albany  and  forward  it  thence  to  the  place  of 
destination.  The  rule  established  by  the  Su- 
preme Court,  that  the  name  of  a  place  marked 
on  a  box  of  merchandise  implies  a  contract  to 
deliver  *at  such  place,  without  any  ref-  [*163 
erence  to  the  nature  and  extent  of  the  business 
and  employment  of  the  carrier,  is  fraught  with 
consequences  most  alarming  to  all  who  are  en- 
gaged in  freighting  and  transportation.  Sup- 
pose the  box  had  been  marked  "Brown's  Hole, 
Rocky  Mountains."  The  Supreme  Court  say 
there  is  an  implied  contract  to  deliver  the 
goods  at  that  place.  And  as  it  is  the  duty  of 
every  man  faithfully  to  fulfill  his  contracts, 
the  plaintiff  in  error  must  abandon  his  ordinary 
avocations  and  business,  leave  the  delights  of 
domestic  association,  embark  with  his  dear 
bought  freight,  and  follow  the  long  lines  of 
internal  navigation  till  he  reaches  the  head 

HILL  6. 


1843 


VAN  SANTVOORD  v.  ST.  JOHN. 


163 


waters  of  the  Yellow  Stone.  Then  he  must 
traverse  a  vast  desert  with  Indian  horses  and 
pack-saddles,  exposed  to  famine,  to  the  wintry 
storms,  to  wild  beasts  and  savages ;  and  if 
Providence  should  protect  him  through  every 
danger,  he  returns,  after  years  of  suffering,  a 
worn  out  beggar  to  a  ruined  home.  This  may 
be  considered  an  extreme  case;  yet  I  conceive 
it  is  no  more  than  carrying  out  the  principle  to 
its  legitimate  and  certain  results.  At  the  same 
time  that  this  receipt  was  given,  another  re- 
ceipt was  given  for  a  box  of  merchandise 
marked  "  G.  S.  Hubbard,  Chicago,  Illinois." 
The  same  principle  which  makes  the  defend- 
ants below  liable  as  common  carriers  to  Little 
Palls,  would  extend  their  liability  to  Chicago, 
and  even  to  Oregon  and  China.  If  they  receive 
a  chest  of  tea  marked  "Houqua,  Canton,"  they 
must  carry  it  there.  The  doctrine  is  too  ruin- 
ous and  monstrous  in  its  consequences  to  re- 
main for  one  hour  the  law  of  the  land.  A  per- 
son engaged  in  the  business  of  freighting  from 
N.  Y.  to  Albany  is  accustomed  to  carry  goods 
for  every  dealer  and  retailer  and  many  of  the 
consumers  throughout  the  wide  extent  of  the 
country,  and  he  probably  receives  at  each  trip 
more  than  one  hundred  different  parcels  of 
merchandise,  with  as  many  different  names  of 
places  marked  thereon.  To  hold  him  responsi- 
ble for  the  acts  of  others  with  whom  he  has  no 
connection  and  over  whom  he  has  no  control, 
and  make  him  liable  as  common  carrier  for  the 
safety  of  each  of  these  parcels  till  it  reaches 
its  ultimate  destination, would  be  the  short  way 
to  ruin  him.  His  business  could  not  be  carried 
1 64*]  on  under  the  operation  of  such  *a  rule. 
If  a  contract  is  to  be  implied  merely  from  a 
mark  upon  the  box  and  without  reference  to 
the  nature  of  the  employment  or  business  of 
the  party,  then  every  carman  who  receives  a 
marked  bale  of  merchandise  is  in  great  danger. 
If  the  fatal  flame  of  "  Peckagama"  or  "Chego- 
imegon"  appear  upon  the  bale,  the  carman  in 
the  city  as  well  as  the  freighter  on  the  Hudson 
will  be  held  liable  as  common  carrier  till  the 
goods  shall  reach  their  remote  destination, 
ouch  cannot  be  the  law.  The  practical  incon- 
venience and  injustice  of  such  a  rule  would  be 
too  great  to  be  endured.  We  are  seeking  that 
general  rule  which  the  equity  and  policy  of 
the  law  requires,  which  shall  be  reasonable  and 
just  in  its  application,  and  which  shall  obviate 
the  necessity  of  the  parties  resorting  in  everv 
instance  to  special  contracts  to  define  or  limit 
their  responsibility.  Few  persons  except  law- 
yers think  of  making  special  contracts.  It  is  a 
strong  and  in  my  mind  a  conclusive  objection 
against  the  decision  of  the  Supreme  Court, 
that,  to  avoid  a  very  great  practical  inconven- 
ience, the  party  must  provide, by  express  stipu- 
lation,that  his  liability  as  common  carrier  shall 
extend  no  further  than  in  the  ordinary  course 
of  his  business  he  is  employed  and  paid  as 
such.  The  nature  and  course  of  his  business 
is  presumed  to  be  known  to  those  who  employ 
him, and  beyond  those  limits  his  liability  ought 
not  to  be  extended.  It  does  not  appear  that 
the  rule  rendering  common  carriers  liable  for 
every  loss  except  that  which  is  caused  by  the 
act  of  God,  or  the  King's  enemies,  was  any 
part  of  the  ancient  common  law  of  England. 
It  ts  a  comparatively  modern  innovation,  in- 
troduced in  consequence  of  the  growing  com- 
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mereial  relations  of  the  country,  an  imperfect 
police,  and  the  frequent  losses  by  robbery.  The 
first  case  in  which  the  principle  was  recognized 
and  settled  is  that  of  Woody er  and  Curtis  in  the 
thirty-eighth  year  of  the  reign  of  Elizabeth. (a) 
And  the  reason  of  the  rule  is  not,  as  stated  by 
Sir  Edward  Coke,  solely  or  principally  because 
the  carrier  hath  *his  hire;  for  other  [*16f> 
bailees  for  hire,  and  private  carriers  for  hire, 
are  not  liable  in  the  same  manner  and  to  the 
same  extent.  The  locatio  operis  mercium  when- 
darum  is  of  two  kinds.  Where  goods  are  de- 
livered to  a  private  person  to  carry  forhire.he 
is  responsible  only  for  ordinary  neglect.  The 
case  of  common  carriers  is  for  special  reasons 
an  exception  to  a  general  rule.  Ch.  J.  Holt,  in 
the  case  of  Coggs  v.  BernardfiLd.  Rayrn.,  909, 
and  Sir  W.  Jones,  in  his  Essay  on  Bailments, 
have  concurred  in  the  opinion  that  common 
carriers  are  held  liable  in  respect  to  their  pub- 
lic employment,  and  for  reasons  of  policy,  to 
prevent  collusion  with  thieves  and  robbers. 
Now  it  is  certain  that  the  plaintiffs  in  error 
were  not  in  the  public  character  and  employ- 
ment of  common  carriers,  beyond  the  Port  of 
Albany ;  and  when  the  box  in  question  was 
safely  delivered  by  them  at  that  place, to  a  suit- 
able forwarding  line,  they  were  no  longer  re- 
sponsible. 

The  judge  of  the  Court  of  C.  P.  of  the  City 
of  N.  Y.  charged  the  jury  correctly,  that  the 
defendants  below  were  to  be  held  liable  as 
common  carriers  to  Albany,  and  as  forward- 
ers beyond  that  place.  The  judgment  of  the 
Supreme  Court  is,  therefore,  erroneous  and 
should  be  reversed. 

Putnam,  Senator.  It  is  claimed  that  the 
receipt  given  in  this  case  by  the  plaintiffs  in 
error,  imports  an  agreement  to  carry  the  box 
to  the  consignee  at  Little  Falls,  Herkimer  Co. 
I  think  otherwise.  It  is  a  mere  acknowledg- 
ment of  having  received  the  box  from  St. 
John  &  Tousey  on  board  the  boat  Ontario; 
and  the  clause  in  it  designating  the  marks  upon 
the  box,  instead  of  implying  an  agreement  to 
carry  to  any  particular  place,  is  merely  descrip- 
tive of  the'box.  The  case,  therefore,  mainly 
rests  upon  the  legal  presumptions  arising  from 
the  delivery  of  the  box  to  the  plaintiffs  in  er- 
ror, taken  in  connection  with  the  facts  proved 
in  relation  to  the  nature  of  their  business  and 
the  usage  applicable  to  it. 

They  were  engaged  in  the  business  of  carry- 
ing goods  between  N.  Y.  and  Albany,  their 
route  extending  no  further;  and  they  had  no 
connection  with  any  transportation  line  west 
*of  Albany.  Nor  was  it  shown  that  [*1  CO 
they  ever  held  themselves  out  to  the  world  as 
carriers  beyond  the  latter  place.  It  is  a  fact, 
moreover,  pretty  generally  understood,  1  be- 
lieve, that  the  river,  canal  and  lake  lines  of 
transportation  are,  in  most  instances,  if  not  al- 
ways, distinct  and  separate;  and  at  the  points 
of  division,  transshipments  of  the  cargo  are 
necessarily  made. 

Now  the  doctrine  as  claimed  by  the  defend- 
ants in  error,  and  laid  down  by  the  Supreme 
Court,  would  compel  the  proprietors  of  these 
lines  to  unite  the  several  sections  and  form  a 

(a)  The  caac  referred  to  is  probably  that  of  Wood- 
liofe  and  Cut-ties.  See.  1  Roll.  Abr.,  2 ;  8.  C.,  Moon?, 
402. 
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community  of  interest;  a  result  which  would 
be  found,  I  apprehend,  equally  inconvenient 
and  detrimental  to  both  shipper  and  carrier. 

Where  goods  bound  for  a  place  west  of  Al- 
bany, and  so  marked,  are  placed  on  board  a 
vessel  in  N.  Y.  belonging  to  one  of  the  tow- 
boat  lines,  the  presumption  is  that  the  consign- 
or knows  the  limits  of  the  route  occupied  by 
the  line,  and  quite  as  forcible  is  the  presump- 
tion, I  think,  that  he  knows  the  usages  of  the 
line.  His  interest  for  a  safe  shipment  of  his 
property  would  induce  him  to  inquire  as  to 
these  particulars,  unless  he  was  already  ac- 
quainted with  the  facts;  and  where  no  inquiry 
is  made  by  him,  knowledge  on  his  part  should 
be  presumed. 

Irrespective  of  any  special  agreement,  or  of 
any  express  proof  of  knowledge  by  the  ship- 
per of  the  custom  of  the  carrier,  or  the  limit 
of  his  line,  my  impression  is,  that  when  goods 
going  west  of  Albany  are  committed  to  a  car- 
rier whose  route  terminates  at  that  place,  he 
discharges  his  duty  under  his  implied  obliga- 
tion when  he  makes  a  delivery  according  to 
the  uniform  course  of  business  pursued  in  sim- 
ilar cases.  Such  should  be  the  law.  The  usage 
or  custom  enters  into  and  forms  a  part  of  the 
-contract  created  by  the  deposit  of  the  goods 
with  the  carrier.  In  the  case  of  Hyde  v.  Trent 
and  Mersey  Nav.,  5  T.  R. ,  389,  the  question 
was,  whether  delivery  of  the  goods  at  a  ware- 
house in  Manchester  was  a  delivery  to  the 
plaintiff;  and  Mr.  J.  Grose  said:  "Whether  it 
be  or  be  not  a  delivery,  may  depend  on  the 
general  custom  of  the  trade,  or  the  particular 
usage  which  has  prevailed  between  the  parties 
themselves."  In  Garside  v.  Trent  and  Mersey 
167*]  Nav.,  4  T.  R.,  581,  *evidence  of  the 
usage  and  course  of  business  was  received  to 
determine  whether  the  defendants,  at  the  time 
the  goods  were  burned,  held  them  as  common 
carriers  or  mere  wharfingers  for  the  plaintiffs. 
Mr.  J.  Co  wen,  in  the  case  of  Gibson  v.  Culver, 
17  Wend.,  305,  said:  "Nor  do  I  understand 
the  force  of  usage  in  such  a  case  to  be  denied, 
but  on  the  contrary  it  is  expressly  admitted  in 
Otlrander  v.  Brown,  15  Johns.,  39.  Evidence 
of  usage  and  practice  was  received  in  the  case 
of  Sewallv.  Allen,  6  Wend.,  335,  to  prove  that 
the  defendants  were  common  carriers  of  bank- 
bills.  It  was  resorted  to  also  in  Barnes  v.  Foley, 
5  Burr.,  2714,  and  Mr.  J.  Aston  there  observed 
that  "The  limits  of  the  delivery  are  to  be  de- 
termined by  the  usage  of  the  place."  And  in 
Rushforth  v.  Hadfeld,  7  East,  224,  the  court 
agreed  in  the  propriety  of  such  evidence  to  en- 
large the  rights  of  carriers.  I  have  not  been 
able  to  discover,  therefore,  that  any  error  was 
committed  by  the  C.  P.  in  receiving  the  evi- 
dence of  usage  given  in  this  case. 

From  the  evidence  given  at  the  trial,  the 
jury  had  a  right  to  assume  that  the  box  in 
question  was  delivered  to  be  transported  ac 
cording  to  the  business  of  the  line;  and,  if  nec- 
essary, that  the  usage  ot  the  Company  was 
well  known  to  St.  John  &  Tousey.  In  other 
words,  it  was  the  province  of  the  jury  to  de- 
termine the  effect  and  extent  of  the  implied 
contract  between  the  parties. 

I  am  of  opinion  that  the  delivery  of  the  box 
in  question  to  a  safe  forwarding  line  at  Alba- 
ny, was  a  full  execution  of  the  contract  made 
by  the  plaintiffs  in  error;  that  the  cause  was 
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properly  disposed  of  in  the  C.  P.,  and  that  the 
judgment  of  the  Supreme  Court  should  be  re- 
versed. 

Rhoades,  Senator.  I  cannot  doubt  that 
the  testimony  given  at  the  trial  in  respect  to 
the  custom  or  usage  of  the  tow-boat  lines  on 
the  Hudson  for  the  last  twenty  years,  was  prop- 
erly received.  It  appears  reasonable  that  a 
usage  or  custom  of  so  long  standing  and,  it  is 
believed,  so  notorious  to  every  person  in  the 
habit  of  having  property  shipped  at  N.  Y.  to 
any  place  beyond  Albany,  should  limit  the  li- 
ability of  the  Swiftsure  line  to  the  safe  trans- 
portation of  the  goods  in  question  from  N.  Y. 
*to  Albany,  and  the  due  delivery  of  [*168 
the  same  to  a  reputable  and  responsible  car- 
rier on  the  canal,  going  to  the  place  of  desti- 
nation. 

But  it  is  alleged  that  the  receipt  which  was 
given  by  the  plaintiffs  in  error  raised  and  im- 
plied agreement  that  the  Swiftsure  line  would 
deliver  the  box  in  good  order  at  the  place  of 
destination,  according  to  the  direction  marked 
on  it.  The  receipt  is  as  follows:  "  New  York. 
Oct.  22,  1836.  Received  from  St.  Johns  & 
Tousey,  on  board  the  tow-boat  Ontario,  one 
box  merchandise,  marked  J.  Petrie,  Little 
Falls,  Herkimer  Co."  It  is  such  an  instrument 
as  might  properly  have  been  given  had  the 
boat  Ontario  been  a  mere  storehouse  or  float  in 
one  of  the  slips  at  N.  Y.,  for  the  deposit  and 
safe-keeping  of  goods  previous  to  their  ship- 
ment, and  having  no  connection  with  (he  bus- 
iness of  transportation.  The  marks  and  direc- 
tion on  the  box  would  have  been  the  same  had 
St.  John  &  Tousey  known  that  the  owner 
himself  was  to  take  it  from  their  hands,  and 
carry  it  to  his  own  place  of  residence.  A  re- 
ceipt was  taken  by  them  as  the  best  means  of 
proving  the  delivery  of  the  box  on  board  the 
tow  boat  Ontario;  and  the  marks*  on  the  box 
were  copied  into  the  receipt  by  the  agent  of 
the  plaintiffs  in  error  as  the  most  common  and 
convenient  way  of  giving  an  intelligible  de- 
scription of  the  property  in  their  hands.  The 
receipt  is  not  a  contract  to  carry  the  goods  at 
all;  but  the  Swiftsure  line  being  a  well  known 
transportation  company  on  the  Hudson  River 
between  N.  Y.  and  Albany,  and  having  taken 
the  box  on  board  one  of  their  boats  for  the  pur- 
pose of  transporting  it,  there  was  an  implied 
contract  that  they  were  to  carry  the  goods  in 
the  direction  of  Little  Falls  as  far  as  their  line 
extended,  and  then,  as  the  agent  of  the  owner, 
deliver  the  box  to  a  responsible  carrier,  going 
to  or  towards  that  place. 

The  liability  of  common  carriers  is  already 
very  far  extended. 

To  extend  it  still  further,  and  especially  the 
length  which  the  Supreme  Court  have  gone  in 
this  case,  would  be,  in  my  opinion,  against 
public  policy,  and  tend  to  increase  rather  than 
diminish  the  hazard  and  inconvenience  of  those 
who  from  necessity  are  obliged  to  part  with 
the  possession  of  their  property  for  the  pur- 
pose *of  having  it  transported  to  a  dis-[*169 
tance,  beyond  their  immediate  oversight  and 
control. 

Goods  from  the  City  of  N.  Y.  are  sent  to 
every  part  of  the  U.  S.,  and  in  many  cases 
must  pass  thousands  of  miles  through  the  hands 
of  a  great  number  of  common  carriers,  differ- 
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ing  in  their  modes  of  transportation,  and 
though  a  variety  of  channels,  exposed  in  un- 
equal degrees  to  risk  and  hazard;  the  carriers 
having  no  other  connection  than  such  as  con- 
sists in  forming  a  continuous  line  of  commu- 
nication between  distant  points,  and  having 
little  or  no  opportunity  of  becoming  acquaint- 
ed with  the  character  and  responsibility  of 
each  other.  If,  therefore,  those  engaged  in  the 
business  at  the  great  and  important  points  of 
shipment,  are  to  be  held  accountable  for  the 
safe  delivery  of  property  received  by  them  un- 
til it  reaches  its  most  extreme  point  of  destina- 
tion, and  that  accountability  is  to  be  inferred 
from  the  mere  mark  on  the  package  or  box, 
copied  into  a  receipt,  but  few  responsible  and 
trustworthy  men  will  hereafter  consent  to  in- 
cur such  indefinite  and  far-extended  liabilities, 
especially  at  the  present  prices  of  freight.  The 
business  will  pass  into  the  hands  of  mere  ad- 
venturers— men  who  have  but  little  to  hazard 
in  property  or  reputation — or  the  prices  of 
freight  must  be  increased  in  a  ratio  corre- 
sponding with  the  risk. 

Every  one  acquainted  with  the  mode  in 
which  goods  are  shipped  in  N.  Y.  for  the  coun- 
try, and  especially  with  the  hurried  and  pressing 
manner  in  which  the  business  of  the  spring 
and  fall  is  transacted,  must  be  aware  of  the  dif- 
ficulties of  defining  by  special  contract  the 
precise  liability  which  the  carrier  is  to  incur 
for  each  box  or  package  of  merchandise  which 
may  find 'its  way  on  board  his  vessel. 

But  upon  the  principles  laid  down  by  the  Su- 
preme Court,  there  can  be  no  necessity  of  pro- 
ducing a  receipt,  in  order  to  fix  the  liability  of 
the  common  carrier.  Goods  may  be  delivered 
on  board  a  tow-boat  lying  at  N.  Y.,  directed 
to  one  of  the  most  remote  settlements  in  the 
far  west;  and  if  the  box  or  package  be  re- 
ceived without  any  qualification  or  explana- 
tion between  the  parties,  the  mere  fact  of  its 
delivery,  together  with  the  direction  marked 
17O*J  *upon  it,  implies  that  the  carrier  has 
contracted  to  transport  it  safely  to  its  ultimate 
point  of  destination.  And  thus  the  carrier  on 
the  Hudson  River,  who  may  honestly  sup- 
pose he  has  discharged  his  duty  and  obligation 
by  transporting  the  goods  to  Albany,  the  ex- 
tent of  his  route,  and  there  delivering  them  to 
a  safe  and  responsible  line  of  boats  on  the  ca- 
nal, finds,  too  late,  that  his  responsibility  ex- 
tended through  a  dozen  reshipments,  and  car- 
riages by  land  and  water  for  thousands  of 
miles;  and  is  finally  made  to  pay  for  the  loss 
of  the  goods,  occasioned  by  the  dishonesty  or 
carelessness  of  some  one  at  a  point  beyond  the 
the  Rocky  mountains. 

There  are  many  men  in  this  State  who  are 
engaged  as  common  carriers  in  the  transporta- 
tion of  the  produce  of  the  country  by  land.  One 
of  these  men  receives  a  load  of  flour  on  board 
his  wagon  for  the  purpose  of  delivering  it  at 
some  point  on  the  Erie  Canal,  the  barrels  be- 
ing marked  and  directed  to  a  town  in  the  in- 
terior of  the  State  of  Maine.  The  carrier  neg- 
lects to  make  a  special  contract  that  his  liabil- 
ity is  to  cease  at  the  point  of  delivery  on  the 
canal;  but  he  delivers  the  flour  in  good  order 
on  the  canal,  and  the  property  is  forwarded 
trom  one  line  of  transportation  to  another,  un- 
til it  passes  into  the  hands  of  the  last  carrier 
on  the  route,  by  whose  want  of  care  it  la  lost. 
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It  would,  under  such  circumstances,  be  a  most 
severe  and  harsh  rule  of  law  which  should 
make  the  person  who  first  undertook  the  trans- 
portation of  the  article,  liable  for  its  loss;  and 
yet  such  would  appear  to  be  the  rule,  upon  the 
principles  laid  down  by  the  Supreme  Court  in 
the  case  before  us. 

I  am  unable  to  discover  any  satisfactory  rea- 
sons, founded  either  in  natural  justice  or  in 
sound  commercial  policy,  for  extending  the 
liability  of  common  carriers  so  far  as  the  Su- 
preme Court  have  carried  it  by  their  decis- 
ion in  this  case;  and  I  must,  therefore,  vote 
for  a  reversal  of  their  judgment. 

Scott  and  Root,  Senators,  also  delivered 
opinions  in  favor  of  reversing  the  judgment 
of  the  Supreme  Court. 

*Porter,  Senator.  On  the  trial  of  [*17 1 
this  cause  the  judge  charged  the  jury  that,  if 
the  plaintiffs  in  error  had  contracted  to  deliv- 
er the  goods  in  question  at  Little  Falls,  they 
would  undoubtedly  have  been  bound  to  deliv- 
er them  at  that  place;  but  that  if  they  had  con- 
tracted to  deliver  them  at  Albany,  their  liabil- 
ity as  common  carriers  ended  there,  and  then 
they  became  forwarders ;  that  there  was  no 
proof  of  any  contract  by  them  to  carry  the 
goods  to  Little  Falls ;  that  the  receipt  and  the 
directions  on  the  box  did  not  prove  or  imply 
such  an  undertaking;  that  the  known  usage  of 
trade  formed  a  part  of  and  entered  into  the  con- 
tract between  the  parties;  and  that,  by  the 
delivery  at  Albany  to  a  safe  conveyance,  the 
plaintiffs  in  error  had  discharged  their  duty. 
The  usage  proved  on  the  trial  was  a  usage  at 
Albany,  and  such  as  existed  between  the  car- 
riers on  the  river  and  the  carriers  on  the  ca- 
nal. It  was  a  practice  adopted  by  this  class  of 
persons  for  their  own  convenience  or  profit, 
and  there  was  no  proof  that  it  was  generally 
understood  or  known  at  any  other  place;  much 
less  that  the  plaintiffs  below  had  any  knowl- 
edge of  it,  or  that  it  was  so  generally  known 
as  to  raise  a  fair  presumption  that  they  were 
acquainted  with  it. 

The  action  is  founded  upon  a  contract  be- 
tween the  parties,  and  the  only  real  difficulty 
is  in  ascertaining  clearly  what  that  contract 
was.  The  judge  who  presided  at  the  trial  as- 
sumed that  the  contract  was  to  carry  the  goods 
to  Albany,  and  no  further  ;  and  he  expressly 
told  the  jury  that  there  was  no  proof  of  any 
other  contract.  He  instructed  them  that  the 
receipt  given  for  the  box,  and  the  directions 
upon  it,  did  not  prove  any  contract;  and  he 
even  went  so  far  as  to  say  that  they  formed  no 
item  of  evidence  towards  the  proof  of  a  con- 
tract, and  took  from  the  jury  the  considera- 
tion of  the  question.  In  this  I  think  he  erred. 
The  receipt  and  the  marks  upon  the  box  cer- 
tainly formed  an  important  item  of  evidence 
in  showing  what  the  parties  understood  to  be 
the  agreement  at  the  time  the  box  was  deliv- 
ered. When  the  defendants  in  error  took  the 
box  on  board  to  the  captain,  and  asked  him  if 
he  would  carry  it,  they  had  reference  to  the 
directions  on  the  box.  The  request,  consid- 
ered in  connection  with  the  marks  upon  the 
box, amounted  *to  this:  "Will  you  take  [*  1 72 
this  box  and  carry  it  to  Little  Falls  ?  And 
by  receiving  it  on  board  and  giving  the  receipt, 
the  captain  responded  in  the  affirmative,  and 
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thereby  the  contract  became  complete.  If 
there  were  any  reservations  in  the  mind  of  the 
captain,  or  any  conditions  to  be  annexed  to  the 
contract,  it  became  him  then  to  make  them 
known,  or  otherwise  the  plaintiffs  would  have 
been  deceived.  If  the  fact  was,  as  is  now  pre- 
tended, that  the  plaintiffs  in  error  had  no  con- 
nection with  the  transportation  of  goods  be- 
yond Albany,  and  made  no  bargains  to  carry 
any  further,  would  not  the  plaintiffs  have  had 
a  just  claim  to  be  informed  of  that  fact?  The 
testimony  on  this  point  I  think  should  have 
been  left  to  the  jury,  in  connection  with  the 
question  of  usage,  which  I  will  now  consider. 

If  the  defendants  in  error,  when  they  took 
the  receipt,  knew  that,  by  general  and  com- 
mon usage,  the  responsibility  of  the  plaintiffs 
in  error,  for  articles  sent  by  them,  extended 
only  to  the  safe  delivery  of  the  articles  on  board 
a  responsible  canal-boat  at  Albany,  this  would 
undoubtedly  have  qualified  the  receipt;  and  if 
the  testimony  established  that  point  in  the 
opinion  of  the  jury,  they  should  have  found 
for  the  plaintiffs  in  error.  I  admit  also  that 
proof  of  something  short  of  actual  knowledge 
on  the  part  of  the  defendants  in  error,  would 
have  warranted  such  a  verdict.  The  principle 
laid  down  in  Gibson  v.  Culver,  17  Wend.,  305, 
furnishes.  I  think,  the  true  rule  which  should 
govern  this  and  similar  cases.  That  was  the 
case  of  a  stage  coachman,  who  had  a  parcel 
delivered  to  him  to  carry  to  Troy,  directed  to 
a  mercantile  house  in  that  city.  It  was  left  at 
the  coach  office,  and  no  notice  was  given  to  the 
persons  to  whom  it  was  directed.  The  parcel 
being  lost,  the  consignor  sued  the  stage  pro- 
prietors, and  claimed  that  they  were  liable  be- 
cause they  had  not  given  notice  to  the  con- 
signees. The  court  decided  that  it  was  com- 
petent for  the  defendants  to  prove  that  the 
uniform  usage  and  course  of  business  was  to 
leave  goods  at  the  usual  stopping  places  of  the 
coach,  without  giving  notice  to  the  consignees; 
and  that  if  such  usage  had  been  so  long  and  so 
well  understood  as  to  warrant  the  jury  in  say- 
ing that  the  consignor  knew  it.  the  carrier 
would  be  discharged.  This  rule  is  founded  in 
173*]  *good  sense.  If  the  consignor  under- 
stood the  usage  and  course  of  business,  he 
would  have  said  to  himself:  "  All  the  carrier 
has  to  do  is  to  leave  the  parcel  at  the  coach  of- 
fice, and  he  has  then  performed  his  contract. 
I  must,  therefore,  give  notice  to  the  consign- 
ee." But  if  the  consignor  did  not  understand 
the  usage,  the  law  would  warrant  him  in  pre- 
suming that  the  parcel  would  be  delivered 
by  the  carrier  to  the  consignee.  This  must  be 
so,  or  the  usage  would  operate  as  a  fraud  upon 
the  consignor;  for  the  common  law  obligation, 
which,  in  the  absence  of  any  diffierent  one  ex- 
pressly entered  into,  or  implied  from  known 
usage,  requires  the  carrier  to  make  delivery  to 
the  consignee,  would  thus  be  modified  and 
varied  without  the  knowledge  of  the  other  par- 
ty. This  certainly  can  never  be  tolerated.  The 
jury  must  in  these  and  the  like  cases  find,  that 
the  usage  has  such  continuance,  publicity  and 
general  acceptation,  as  would  charge  the  con- 
signor with  notice  of  it. 

In  the  case  before  us,  the  defendants  in  er- 
ror had  a  right  to  infer  from  the  conduct  of 
the  captain  and  from  the  receipt,  that  the  box 
would  be  carried  to  Little  Falls;  and  the  proof 
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given  of  a  usage  at  Albany,  among  carriers, 
was  insufficient  to  authorize  the  court  in  de- 
termining that  such  was  not  the  contract.  If 
the  plaintiffs  in  error  wished  to  vary  or  modify 
their  common  law  liability,  they  should  have 
proved  a  usage  so  publicly  and  generally 
known  at  N.  Y.,  where  the  plaintiffs  resided,  as 
to  warrant  the  jury  in  saying  that  it  was  prob- 
ably known  to  the  defendants  in  error,  and 
that  they  contracted  in  this  case  in  reference 
to  it.  Proof  of  such  a  usage  would  have  lim- 
ited the  import  of  the  receipt.  The  defendants 
in  error  had  a  right  to  require  this  proof,  and 
then  that  it  should  be  submitted  to  the  jury. 

In  my  opinion  the  judgment  of  the  Supreme 
Court  should  be  affirmed. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — The  PRESIDENT,  the  CHAN- 
CELLOR, and  Senators  Baitlit,  Bockee,  Dtnnis- 
ton,  Deyo,  Foster,  Franklin,  *Ec>pkin8,  [*1  74 
Lett,  Mitchell,  Plait,  Putnam,  lihoades.  Root, 
Scott,  Sherwood  and  Varney — 18. 

For  affirmance — Senators  Ely,  Hard,  Law- 
rence, Porter  and  Scovil — 5. 

Judgment  reversed.(a) 

Reversing'— 25  Wend.,  660. 

Judgment—  When  final— Apveal.   Reviewed— 26  N. 

Sited  in— 41  N.Y.,28:  53  Barb.,  409:  35  How.  Pr.,  195.. 

Common  carrier— Delivery  by — When  liability 
ceases.  Distinguished— 2  Lans.,  202 ;  3  Sandf.,  613. 

Reviewed— 21  Wis..  539. 

Explained— 11  Barb.,  123:  22  Barb.,  567. 

Commented  on-51  N.  H.,  35  :  12  Am.  Rep..  28,  34. 

Cited  iu— 12  N.  Y..  256 :  17  N.  Y.,  313 ;  20  N.  Y.,  283 : 
24  N.  Y.,  278;  25  N.  Y.,  368 ;  33  N.  Y.,  612 ;  34  N.  Y.,. 
504!;  41  N.  Y..  530,  531,  626;  6  Am.  Rep.,  155:  46  N.  Y.. 
282 ;  59  N.  Y..  616 ;  17  Am.  Rep.,  399 :  87  N.  Y.,  421 :  1 
Lans.,  130 :  5  Lans.,  476,  478 ;  10  Barb..  616 :  22  Barb., 
566 :  28  Barb..  499 ;  31  Barb.,  198 ;  30  How.  Pr.,  408 ;  2 
E.  D.  S.,  97 :  1  Hilt,,  231 :  1  Daly,  554 ;  2  Daly.  490 ;  3 
Daly,  394;  5  Daly.  395;  40  111.,  290;  28  Ind.,  519;  16 
Mich.,  120 :  15  Minn.,  404,  405 ;  2  Am.  Rep..  13» :  48 
N.  H.,  349 ;  2  Am.  Rep.,  253 ;  49  N.  H., 29 ;  6  Am.  Rep,. 
450;  69  Pa.  St.,  379;  8  Am.  Rep.,  267;  27  Wig.,  92;  9- 
Am.  Rep.,  444 ;  36  Iowa,  185 :  14  Am.  Hep.,  517 ;  51 
Miss.,  229 ;  24  Am.  Rep.,  632. 

Usage — When  governs  liability  of  carrier.  Dis- 
tinguished-3  Rob..  63. 

Cited  in-3  Lans.,  454;  64  Barb.,  102;  12  Leg.  Obs., 
237  ;  11  Allen,  296 ;  69  Pa.  St.,  379 ;  8  Am.  Rep  ,  267. 

(a)  See,  Muscbamp  v.  Lancaster  and  Preston  Junc- 
tion H.  Co.,  8  Mees.  &  W.t  421. 


THE  MERCHANTS'  BANK  OF  THE  CITY 
OF  NEW  YORK 

WOODRUFF. 

Negotiable  Paper — Instrument  in  Form  of  Bill, 
Entitled  to  Grace —  Usage. 

An  instrument  In  the  form  of  a  bill  of  exchange,, 
drawn  upon  and  accepted  by  the  cashier  of  a  bank, 


NOTE.— Negotiable  paper — Days  of  grace. 

All  bills  of  exchange  and  negotiable  notes,  inland 
bills  and  promissory  notes,  as  well  as  foreign  bills, 
are  entitled  to  grace,  except  those  payable  on  de- 
mand or  without  specification  of  time;  in  which  ease 
on  demand  without  grace  is  understood.unlcss  they 
are  expressly  made  payable  without  grace.  There 
is  some  authority  to  the  effect  that  sipht  bills  and 
notes  are  not  entitled  to  grace  but  the  weight  of  au- 
thority is  the  other  way.  See  1  Daniel.  Neg.  Insts.» 
sec.  613,  et  seq. 

What  constitutes  negotiable  paper. 

See  Saxton  v.  Johnson,  10  Johns.,  418,  note ;  Cook 
v.  Satterlee.  6  Cow.,  108,  note. 

Admissibttity  of  evidence  of  usage  to  affect  written 
contracts.  Dawson  v.  Kittle,  4  Hill,  107.  note. 
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and  payable  to  order.  In  the  City  of  N.  Y.,  at  a  spec- 
ified period  after  date,  is  entitled  to  days  of  grace : 
and  evidence  of  a  local  usape  cannot  be  received 
for  the  purpose  of  varying  its  legal  effect  in  this 
particular. 

Citation— 25  Wend.,  674,  675. 

ON  ERROR  from  the  Supreme  Court,  where 
The  Merchants'  Bank  of  the  City  of  N.  Y. 
were  sued  for  the  negligence  of  their  notary  in 
not  duly  presenting  and  protesting  a  bill  of 
exchange  sent  them  for  collection  by  Wood- 
ruff, the  plaintiff  below,  whereby  he  lost  his 
remedy  against  the  drawer,  acceptor  and  in- 
dorser.  The  bill  was  in  these  words: 

"DETROIT,  Nov.  15th,  1838. 
Sixty  days  after  date,  pay  to  the  order  of 
Daniel  Green,  Esq. ,  fifteen  hundred  dollars,  at 
the  Phoenix  Bank  in  the  City  of  New  York, 
value  reed. ,  which  place  to  ac. 

Your  Ob.  Sert. 

L.  GODARD, 

Detroit, 
To  WM.  H.  GRISWOLD,  Mich." 

Cashier  of  Oakland  County  Bank. 

The  cause  was  tried  twice  in  the  court  be- 
low. On  both  trials  it  appeared,  among  other 
things,  that  after  the  bill  was  accepted  by 
Griswold  and  indorsed  by  the  payee  to  Wood 
ruff,  he  sent  it  to  the  defendants  below  for  col- 
lection; and  that  their  notary  did  not  present 
it  for  payment  January  17,  1839,  the  third  day 
of  grace"  but  did  so  on  the  14th,  immediately 
175*J  *forwarding  notice  of  non-payment. 
The  first  trial  resulted  in  a  verdict  for  the 
defendants  below,  which  was  afterwards  set 
aside,  and  a  new  trial  ordered.  For  the  opin- 
ion of  the  Supreme  Court  delivered  on  that 
occasion,  see  25  Wend.,  674,  675.  On  the  sec- 
ond trial,  which  took  place  before  Dayton,  C. 
Judge,  at  the  Niagara  Circuit,  in  March,  1842, 
the  defendants  below  offered  to  prove,  among 
other  things,  that,  by  the  usage  and  custom 
of  banks,  bankers  and  merchants,  in  the  City 
of  N.  Y.,  the  instrument  in  question  was  a 
mere  bank  check,  payable  without  days  of 
grace,  and  that,  consequently,  there  had  been 
no  neglitrence  on  the  part  of  the  notary.  The 
circuit  judge  excluded  the  evidence,  and  a 
verdict  was  rendered  in  favor  of  Woodruff. 
The  defendants  below  afterwards  moved  for 
a  new  trial  on  a  bill  of  exceptions,  but  the 
Supreme  Court  denied  the  motion,  for  the  rea- 
sons given  in  their  former  opinion,  and  Wood- 
ruff obtained  judgment;  whereupon  error  was 
brought  to  this  court. 

Afr.  B.  W.  Bonney,  for  the  plaintiffs  in 
error,  said  the  evidence  offered  at  the  trial  was 
improperly  excluded.  Theobject  of  it  was  to 
enable  the  jury  to  ascertain  whether  the  par- 
ties to  tins  instrument  contracted  in  reference 
to  the  general  law,  or  intended  that  the  local 
usage  should  be  the  rule  for  determining  the 
nature  and  extent  of  their  obligation.  If  they 
contracted  in  reference  to  the  usage,  the  in- 
strument ought  to  be  treated  precisely  as 
though  it  contained  an  express  stipulation  that 
days  of  grace  should  not  be  allowed;  and  this 
being  a  matter  which  the  parties  had  a  right 
to  regulate  by  stipulation,  the  Supreme  Court 
erreu  in  holding  that  the  usage  was  invalid. 
Chit.  Bills,  407,  Am.  ed..  1839;  Byles.  Bills, 
121;  Story,  Bills,  385,  sec.  833;  Cowen  &  H., 
Note*  to  Phil.  Ev.,  1409-1420.  1455,  1156;  Bk. 
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v.  Smith,  18  Johns.,  230  ;  Bk.  v.  Fitzhugh,  1 
Harr.  &  G.,  239;  Jackson  v.  Bk.,  6  Harr.  &  J., 
146.  AUegrev.Ins.  Co.,  M.408:  Rennerv.Bk., 
9  Wh.,581;  MWsv.Bk.,  11  Id., 431;  Bk.v.  Trip- 
lett,  *1  Pet.,  25;  Bk.  v.  Page,  9  Mass.,  [*176 
155  ;  Halsey  v.  Brown,  3  Day,  346;  Cutter  v. 
Powell,  6  T.  R.,  320;  Eobaon  v.  Bennett,  2 
Taunt.,  388;  Snmcden  v.  Warder,  3  Rawle,  101; 
Gibson  v.  Culver,  17  Wend.,  305:  Middkton  v. 
Hayward,  2  Nott  &  McC..  9;  May  v.  Babcock, 
4  Hamm.,  334;  Wood  v.  Corl,  4  Mete..  203. 

Mr.  N.  Hill,  Jr.,  contra.  The  evidence  ex- 
cluded at  the  trial  was  not  offered  for  the  pur- 
pose of  explaining  an  ambiguity,  but  to  vary 
the  clear  import  and  legal  effect  of  a  written 
instrument;  and  the  circuit  judge,  therefore, 
decided  rightly.  LaFarge  v.  Rickert,  5  Wend., 
187,  190;  Thompson  v.  Ketchum,  8  Johns.,  190, 
192;  Creery  v.  Holly,  14  Wend.,  26,  30.  A  lo- 
cal usage  in  the  City  of  N.  Y.  ought  not  to  be 
allowed  to  control  the  settled  and  acknowl- 
edged law  of  the  State  in  respect  to  commer- 
cial paper;  for  the  rule  defining  the  rights  and 
obligations  of  the  parties  to  such  paper  should 
be  known,  uniform  and  stable.  Edie  v.  E.  J. 
Co.,  2  Burr.,  1216,  1222,  1224.  Frith  v.  Barker, 
2  Johns.,  327:  Rankinv.  Ins.  Co.,  1  Hall,  619, 
632;  Homer  v.  Dorr,  10 Mass.,  26;  The  Reexide, 
2  Sum.,  567;  Brownv.  Jackson,  2  Wash.  C.  C., 
24;  Winthrop  v.  Ins  Co.,  Id.,  7;  Eager  v.  Ins. 
Co.,  14  Pick.,  144;  Rogers  v.  Fire  Ins.  Co.,  1 
Story,  603;  8.  C.,4  Law  Rep., 297:  Chit.  Cont., 
82,  ed.  1839;  Little  v.  Bk.,  2  Hill,  429,  430. 

Lott,  Senator,  delivered  an  oral  opinion 
concurring  in  the  view  which  the  court  below 
had  taken  of  the  question  presented,  25  Wend., 
674.  675;  and, 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present  who  heard  the  argument  voted 
for  affirmance. 

Judgment  affirmed. (a) 

Same  case— 25  Wend.,  673. 

Criticised— 1  E.  D.  S.,  509. 

Commented  on— 2  Duer,  592. 

Cited  in-8  N.  Y.,  194 :  16  N.  Y.,  402  ;  34  N.  Y.,  422 : 
9  Barb.,  128 :  18  Barb.,  296 :  $>  How.  Pr.,  295 :  13  Abb. 
Pr.,  140;  5  Bos.,  246:  5  Rob..  513;  2  Hilt.,  153. 

(a)  See  Matter  of  Ephraim  Brown,  6  Law.  Rep., 
508. 


*CONSTANTINE 

v. 
VAN  WINKLE. 


Husband  and  Wife — Ancient  Usage  in  New  York 
Affecting  Conveyances  by — Construction  yf 
Deed  of  Life  Estate  of  Husband  and  Fee  of 
Wife— Adverse  Possession. 

By  an  ancient  usagv  in  the  Colony  of  N.  Y..  exist- 
ing1 independent  of  any  statute,  a  feme  covert  might, 
in  conjunction  with  her  husband,  convey  her  inter- 
est in  mil  estate  by  deed,  without  resorting  to  the 
common  law  mode  of  line  and  recovery. 

When"  a  deed  of  lands  was  given  by  a  husband  and 
wife  in  1760.  to  a  purchaser  in  pood  faith  and  for  a 


NOTB.— 1.  Advertc  powiewton—  IK/iot  constitute*— 
Grant  of  land*  held  aavenely,  void.  See,  Whitakcr 
v.  Cone.  2  Johns.  <  'as.,  58,  note ;  Jackson  v.  Todd.  2 
Cai.,  183,  note ;  Clnpp  v.  Bromagham,  »  Cow.,  530, 
note,  and  tint  CM  cited. 

2.  Kviilence—Umae  as,  to  affect  written  contract. 
For  a  full  discussion,  see  Dawson  v.  Kittle,  4  Hill. 
107,  note. 
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valuable  consideration,  the  wife  being:  then  seieed 
of  the  fee  in  her  own  right,  and  it  appeared  that  the 
purchaser  was  in  possession  at  the  time  of  the  pas- 
sage of  the  Act  of  February  16,  1771,  entitled  "An 
Act  to  Confirm  Certain  Ancient  Conveyances," 
etc.:  held,  that  the  deed  was  valid  and  operative  as 
against  those  claiming  under  the  wife,  though  she 
had  never  acknowledged  it  in  any  form. 

The  deed  in  this  case,  after  describing  the  husband 
and  wife  as  parties  of  the  first  part,  stated  that  he, 
by  and  with  the  voluntary  consent  of  his  wife,  for 
and  in  consideration  of  the  sum  of,  etc.,  to  him  in 
hand  paid,  granted  and  conveyed  the  premises  to 
V.,  his  heirs,  etc.,  and  also  all  the  estate  of  them,  the 
said  husband  and  wife.in every  parlor  parcel  there- 
of, to  have  and  to  hold  the  same,  with  the  appur- 
tenances, to  the  said  V.,  his  heirs  and  assigns  for- 
ever. Then  followed  a  clause  to  this  effect:  "And  the 
said  J.,  [the  husband]  and  bis  said  wife,  for  them- 
sel  ves,their  heirs,etc.,do  grant  and  grant  to  and  with 
him,  the  said  V.,  his  heirs  and  assigns,  that  he  may 
at  all  times,  and  from  time  to  time  forever  here- 
after, peaceably  and  quietly  have,  hold,  possess  and 
enjoy  the  premises,  etc.,  without  any  let,  suit, 
trouble,  denial  or  interruption  of  them,  the  said  J. 
and  his  wife,  or  any  other  person  or  persons  claim- 
ing by,f  rom  or  under  them  or  either  of  them."  Held, 
that  the  deed,  though  informal,  suflBciently  indicate 
ed  an  intent  to  convey  the  estate  in  fee  of  the  wife, 
as  well  as  the  life  estate  of  the  husband. 

A  tenant  in  common  of  lands  cannot  convey  to 
his  co-tenant  during  the  continuance  of  an  out- 
standing adverse  possession  in  a  third  person.  Per 
Porter,  Senator. 

If  a  husband,  seised  as  tenant  by  the  curtesy, 
give  a  deed  in  fee,  and  the  grantee  enter  and  con- 
tinue in  possession,  claiming  to  own  the  whole 
estate  absolutely,  such  possession  will  be  regarded 
as  adverse  to  the  wife,  and  those  claiming  under 
her,  from  the  period  of  the  husband's  death.  Per 
Porter,  Senator. 

Citations— Act.  Oct.  30,  1683 :  Act,  Nov.  2,  1683 ; 
Act,  May  6, 1691 ;  Act,  Oct.  30, 1710.sec.  4 ;  15  Johns., 
89.  109,  110, 115  ;  3  R.  S.,  App.  1,  3,  22,  1st  ed.,  App.  5, 
sec.  4 ;  2  Johns.,  234 ;  2  Bl.  Com.,  379, 380  ;  Cowp.,600; 
16  Johns.,  172;  10  Johns..  456:  1  R.  L.,  107,  181, 182, 
sec.  7 :  20  Johns.  301 ;  1  R.  S.,  749,  sec.  7 ;  2  Hill,  Ab., 
p.  318.  sec.  91 ;  411.  sec.  28 :  2  Kent,  Com.,  151 ;  2  R.  L., 
App.  5:  1  Van  Sshaack,  Col.  L.,  N.  Y.,  5;  Act,  Feb. 
16,  1771;  Act,  Oct.  22, 1684;  17  Wend.,  119;  1  Dall.,17, 
Act,  Jan.  27, 1710 ;  1  Shep.  Touch.,  253,  n.  1,  Am.  ed., 
1808. 

ON  ERROR  to  the  Supreme  Court.  John 
S.  Van  Winkle,  the  defendant  in  error, 
brought  ejectment  against  John  Constantine, 
in  the  Superior  Court  of  the  City  of  N.  Y.,  to 
recover  an  undivided  moiety  of  certain  prem- 
ises designated  OB  a  map  made  in  1748,  as  lot 
No.  7,  and  now  known  as  lot  No.  182,  Fulton 
Street.in  said  city.  The  action  was  commenced 
178*]  in  1831.  On  *the  trial  it  was  proved, 
among  other  things,  that  the  premises  in  ques- 
tion were  conveyed  to  Jane  Van  Winkle,  wife 
of  John  Van  Winkle,  by  deed  bearing  date 
in  June,  1749  ;  that  Jane  died  in  1796,  and 
her  husband  in  1816,  leaving  four  children, 
their  heirs  at  law  ;  that,  December  19,  1816, 
shortly  after  the  husband's  death,  Simeon 
Van  Winkle,  one  of  the  heirs,  procured  a 
deed  from  his  sister  of  her  interest  in  the 
premises;  and  that  the  defendant  in  error  is 
the  sole  heir  of  Simeon,  who  died  in  1829  or 
1830.  It  further  appeared  that,  during  the  life 
of  John  and  Jane  Van  Winkle,  they  gave  a 
deed  of  the  premises  in  question  to  Jacob  Van 
Winkle,  in  the  words  following:  "This  indent- 
ure made  the  5th  day  of  May,  1 760,  between 
John  Van  Winkle,  of  Saddle  River,  etc.  [New 
Jersey],  and  Jane,  his  wife,  of  the  first  part, 
and  Jacob  Van  Winkle,  of  Ackqueckenong, 
etc., [New  Jersey],  of  the  second  part,  witness- 
eth.that  he,  the  said  John  Van  Winkle  (by  and 
with  the  voluntary  consent  and  good  liking  of 
Jane,  his  said  wife,  testified  by  her  being  a 
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partie  hereunto,  and  signing  and  sealing  these 
presents),  for  and  in  consideration  of  the  sum 
of  one  hundred  and  fifteen  pounds,  corant 
money  of  New  York,  to  him  the  said  John 
Van  Winkle  in  hand  paid,  etc.,  hath  granted, 
bargained,  sold,  released  and  confirmed,  and 
by  these  presents  doth  grant,  bargain,  sell,  re- 
lease and  confirm  unto  the  said  Jacob  Van 
Winkle,  his  heirs  and  assigns  forever,  one  cer 
tain  lott  of  land,  lying,  etc.  [describing  the 
premises  in  question],  together  with  all  and 
singular  the  rights,  liberties  and  privileges  to 
the  same  belonging  or  in  anywise  appertain- 
ing; and  also  all  the  estate,  right,  title,  inter- 
est, possession,  claim  and  demand  whatsoever, 
either  in  law  or  equity,  of  them,  the  said  John 
Van  Winkle,  and  Jaue,  his  wife,  of  in  or  to 
any  part  or  parcel  thereof;  to  have  and  to  hold 
the  said  lott  of  land  and  the  premises,  with 
their  appurtenances,  etc.,  and  every  part  and 
parcel  thereof,  unto  the  said  Jacob  Van  Win- 
kle, his  heirs  and  assigns  forevermore.  And  the 
said  John  Van  Winkle  and  Jane,  his  said 
wife,  for  themselves,  their  heirs.executorsand 
administrators,  and  for  every  of  them,  do  grant 
and  grant  to  and  with  him,  the  said  Jacob 
Van  Winkle,  his  heirs  and  assigns,  that  he  the 
said  Jacob  Van  Winkle,  shall  and  may  at  all 
*times,  and  from  time  to  time  here-  [*179 
after,  peaceably  and  quietly  have,  hold,  pos- 
sess and  enjoy  the  above  granted  lott  of  land 
and  premises,  without  any  lett,  suit,  trouble, 
denial  or  interruption  of  them,  the  said  John 
Van  Winkle,  and  Jane,  his  wife,  their  heirs  or 
assigns,  or  any  other  person  or  persons  claim- 
ing by,  from  or  under  them  and  any  of  them. 
And  the  said  John  Van  Winkle,  for  himself, 
his  heirs,  executors  and  administrators,  all  the 
above  granted  and  bargained  premises  unto  the 
said  Jacob  Van  Winkle,  his  heirs  and  assigns, 
against  the  lawful  claim  of  all  manner  of  per- 
sons whatsoever,  will  warrant  and  forever  de- 
fend. In  witness  whereof,  the  parties  first 
named  to  these  presents  have  hereunto  inter- 
changeably set  their  hands  and  seals"  etc.  The 
deed  purported  to  have  been  "sealed  and  deliv- 
ered in  the  presence  of  "  John  De  Gray  and 
Patrick  Darry,  but  did  not  appear  to  have 
been  acknowledged  by  either  of  the  grantors, 
in  any  form. 

November  22,  1792,  Jacob  Van  Winkle  ex- 
ecuted a  deed  in  fee  of  the  premises  to  John 
Van  Blarcum,  and  in  1814  Van  Blarcum  con- 
veyed to  James  Graham,  who  afterwards  sold 
to  Constantine,  the  plaintiff  in  error.  Ever 
since  the  deed  of  May  5,  1760,  from  John  and 
Jane  Van  Winkle  to  Jacob  Van  Winkle,  the 
latter,  and  those  deriving  title  through  him, 
have  held  possession  of  the  premises  under  the 
conveyances  to  them,  claiming  as  absolute 
owners,  respectively,  in  their  own  right.  The 
defendant  in  error  insisted  at  the  trial  that  the 
deed  to  Jacob  Van  Winkle  formed  no  defense 
to  the  action,  for  the  reason  that  it  was  never 
acknowledged  by  Jane  Van  Winkle  and  did 
not  purport  to  convey  her  estate,  but  only  her 
husband's  interest  as  tenant  by  the  curtesy. 
The  Superior  Court  charged  the  jury  that  the 
deed  was  not  sufficient  to  pass  the  estate  of 
Jane  Van  Winkle,  and  that  Jacob  Van  Win- 
kle acquired  nothing  under  it  save  the  life  es- 
tate of  John  Van  Winkle.  Exception.  The 
court  further  charged  that  the  deed  to  Simeon 
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Van  Winkle,  executed  by  his  sister  December 
19,  1816,  was  not  void  by  reason  of  adverse 
possession.  Exception.  The  jury  found  a  ver- 
dict in  favor  of  the  defendant  in  error  for  an 
undivided  moiety  of  the  premises  in  question, 
on  which  judgment  was  rendered.  The  Su- 
18O*J  preme  *Court  afterwards  affirmed  the 
judgment  (see  2  Hill,  240),  and  Constantine 
brought  error  to  this  court. 

Messrs.  L.  H.  Sandford  and  S.  A.  Foote. 
for  plaintiff  in  error. 

Messrs.  J.  Wallis  and  G.  Wood,  for  de- 
fendant in  error. 

Bockee,  Senator.  The  title  of  the  plaintiff 
in  error,  who  was  the  defendant  below,  de- 
pends upon  the  decision  of  the  question  whether 
the  deed  executed  by  John  Van  Winkle  and 
Jane  Van  Winkle,  his  wife,  to  Jacob  Van  Win- 
kle, bearing  date  May  5,  1760,  was  a  valid  and 
effectual  conveyance  of  the  fee  simple  estate 
which  Jane  Van  Winkle  held  in  the  premises. 
The  Chief  Justice  of  the  Superior  Court  charged 
the  jury  that  Jacob  Van  Winkle  did  not  take 
a  fee  simple  estate  in  the  premises  by  virtue  of 
the  conveyance  aforesaid,  but  only  an  estate 
for  the  life  of  John  Van  Winkle  as  tenant  by  the 
curtesy;  and  the  Supreme  Court  have  affirmed 
the  decision  of  the  Superior  Court.  I  feel  the 
hardship  of  opposing  the  concurrent  authority 
of  the  eminent  jurists  who  preside  in  these  re- 
spective courts,  but  here  in  this  court  I  must 
not  sacrifice  my  own  judgment  to  their  author- 
ity. Ch.  J.  Nelson,  in  delivering  the  opinion 
of  the  Supreme  Court  remarks,  that  at  an  early 
period  of  our  colonial  history,  a  usage  seems 
to  have  grown  up,  independent  of  any  statute, 
under  which  a  feme  covert  was  allowed  to  con- 
vey her  real  estate  by  uniting  with  her  hus- 
band in  a  deed,  and  acknowledging  the  same, 
without  resorting  to  the  common  law  mode  of 
fine  and  recovery;  and  that  this  is  manifest 
both  from  legislative  Acts  and  judicial  decis- 
ions. He  proceeds  to  say  that  an  acknowl- 
edgment on  the  part  of  the  feme,  in  some  form, 
and  before  some  competent  officer,  has  always 
been  deemed  essential.  Here  I  must  differ 
from  the  learned  Chief  Justice.  I  do  not  find 
any  evidence  in  this  voluminous  case,  in  the 
thousand  and  one  authorities  cited  by  the  coun- 
sel, in  the  records  of  colonial  legislation,  or  in 
the  history  of  the  times,  that  acknowledgment 
before  a  competent  officer  was  always  deemed 
essential  to  give  effect  to  the  deed  of  &feme 
covert. 

191*]  *In  the  year  1664,  the  English  Gov- 
ernment, practicing  upon  the  Rob  Roy  princi- 
ple, which  it  has  not  yet  forgotten,  "that  he 
shall  take  who  has  the  power,  and  he  shall 
keep  who  can, "took  forcible  possession  of  the 
then  Dutch  Colonies  of  New  Amsterdam  and 
Port  Orange.  The  first  Colonial  Assembly 
held  under  the  proprietary  government  of  the 
Duke  of  York,  October  80,  1688,  passed  the 
Act  entitled  "The  Charter  of  Liberties,"  in 
which  it  is  declared  that  no  estate  of  &feme 
covert  shall  be  sold  or  conveyed  but  by  deed  ac- 
knowledged by  her  in  some  court  of  record, 
the  woman  being  secretly  examined  if  shedoth 
it  freely  without  threats  or  compulsion  of  her 
hu.sband.  November  2,  1688,  the  same  Assem- 
bly passed  another  Act  providing  that  no  con- 
veyance of  land  shall  be  of  any  force,  unless 
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proved  or  acknowledged  before  one  of  His 
Majesty's  justices  of  the  peace,  and  recorded 
in  the  county  where  the  land  is,  within  six 
months  after  the  date  of  the  deed.  Another 
Act,  "to  Prevent  Deceit  and  Forgery,"  passed 
October  22, 1684,  required  the  acknowledgment 
to  be  made  by  the  grantor  before  one  of  the 
judges  of  the  Court  of  Oyer  and  Terminer. 
These  several  Acts,  and  the  whole  body  of  laws 
known  as  the  "Duke's  laws,"  were  abrogated 
and  made  void  by  the  first  Colonial  Assembly 
held  after  the  Revolution  of  1688.  and  then 
ceased  to  have  any  force  or  effect  in  the  Col- 
ony. This  same  Colonial  Assembly.  May  6, 
1691,  passed  an  Act  declaring  "the  Rights  and 
Privileges  of  Their  Majesties'  Subjects  Within 
their  Province  of  New  York,"  which  contains 
the  provision  that  no  estate  of  a  feme  covert 
shall  be  sold  or  conveyed  but  by  deed  acknowl- 
edged by  her  in  some  court  of  record,  the  wo- 
man being  secretly  examined  if  she  doth  it 
freely  without  threats  or  compulsion  of  her  hus- 
band. This  last  mentioned  Act  appears  to  have 
been  repealed  by  the  King  in  1697,  and  from 
this  period  till  the  year  1771,  we  have  no  leg- 
islative enactment  whatever  requiring  the  ac- 
knowledgment, the  proof  or  recording  of  deeds 
or  conveyances  executed  by  femes  covert,  as  a 
condition  precedent  to  their  validity.  It  can- 
not be  denied  that  femes  covert  did  convey  their 
estates  by  deed,  and  in  the  absence  of  all  legal 
regulation  respecting  acknowledgment,  we  may 
rationally  infer  that  the  conveyance  was  deemed 
*valid  without  it.  The  Act  of  October  [*182 
30,  1710,  merely  provides  against  the  acci- 
dent of  lost  deeds,  by  making  the  record  of 
deeds  which  have  been  duly  acknowledged 
and  recorded,  or  the  transcript  thereof,  evi- 
dence in  any  court  of  record.  This  Act  does 
not  touch  the  question  as  to  the  validity  of 
the  execution  of  deeds  either  of  femes  covert 
or  others,  and  gives  no  direction  as  to  the 
proper  officer  before  whom  acknowledgments 
are  to  be  made.  Hence  arose  the  practice  of  ac- 
knowledging, proving  and  recording  deeds,  as 
recited  in  the  preamble  of  the  Act  of  1771.  The 
ancient  records,  therefore,  may  show  the  prac- 
tice and  usage  of  the  acknowledgment  of  deeds 
by  femes  covert;  but  they  will  not  show  another 
practice  and  usage  which  may  well  be  sup- 
posed to  have  existed  in  the  thea  loose  and  un- 
settled state  of  the  law  and  the  irregular  man- 
ner of  doing  business,  of  omitting  such  ac- 
knowledgment altogether  :  especially  as  there 
was  no  law  in  force  requiring  acknowledgment 
to  be  made,  and  the  acknowledgment,  proof  and 
recording,  were  mere  matters  of  evidence,  and 
were  regarded  as  nothing  more  than  a  security 
against  the  accidental  destruction  and  loss  of 
deeds  or  writings.  There  may,  indeed,  be  no 
reported  case  where  the  deed  of  &feme  covert 
has  been  held  to  operate  without  a  certificate 
of  acknowledgment;  nor  am  I  aware  of  any 
where  the  deed  of  &  feme  covert,  given  previous 
to  1771,  has  been  held  invalid  for  the  want  of 
such  certificate.  The  argument  founded  on  the 
absence  of  authority,  is  as  strong  on  one  side 
of  the  question  as  the  other.  We  cannot  as- 
certain how  many  estates  were  held  under  the 
unacknowledged  deeds  of  feme*  covert.  There 
were  no  Cowens,  Wendells  and  Hills,  in  those 
days,  to  report  the  decisions  of  colonial  judges. 
and  transmit  to  us  the  concentrated  wisdom 
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of  the  sages  of  the  law.  We  shall  not  de- 
rive much  benefit,  therefore,  nor  any  clear  or 
certain  light,  from  an  inquiry  into  the  usage 
and  practice  in  the  colony  of  acknowledging 
or  proving  deeds  prior  to  1771.  The  most  we 
can  learn  is,  that  a  very  uncertain,  desultory 
and  unsettled  practice  prevailed.  Nor  shall 
we  find  anything  clear  or  definite  on  this  sub- 
ject till  we  come  to  the  Act  of  the  Colonial  As- 
sembly of  1771.  This  Act  was  the  subject  of 
very  elaborate  discussion  in  the  case  of  Jackson 
1 8*3*]  v.  Gikhrist,  15  *Johns.,  89,  and  received 
all  the  elucidation  which  such  minds  as  those 
of  Henry  Van  Vechten,  Van  Buren  and  Oh.  J. 
Thompson,  could  give  to  it.  In  that  case,  Ann 
Bridges,  of  Elizabethtown,  N.  J.,  being  seised 
in  fee  in  1711,  joined  with  her  husband  in  a 
conveyance  of  the  premises.  A  certificate  of 
one  of  the  justices  of  the  peace  for  the  County 
of  Essex,  in  N.  J. ,  appeared  upon  the  deed, 
stating  "that  the  said  parties  came  before  him 
to  acknowledge  the  within  indenture  to  be  their 
act  and  deed."  The  court  held  that  this  case 
was  within  the  spirit,  intent  and  meaning  of  the 
Act  of  1771;  that  the  deed  was  valid  and  effect- 
ual to  pass  the  estate  of  the  feme  covert;  and 
they  rendered  judgment  against  the  plaintiffs, 
who  were  her  heirs  at  law.  The  case  before  us 
differs  from  that  of  Jackson  v.  OUchrist  only  in 
this,  that  John  and  Jane  Van  Winkle  did  not 

fo  before  a  justice  of  the  peace  in  N.  J.  to  ac- 
nowledge  the  execution  of  the  deed.  If  there 
is  any  difference  in  principle  between  the  two 
cases,  it  is  altogether  beyond  my  comprehen- 
sion. The  principles  settled  and  established  by 
the  unanimous  decision  of  the  court  in  Jackson 
v.  OUchrist,  after  the  most  elaborate  argument 
by  the  ablest  counsel  then  at  the  bar,  and  be- 
fore judges  not  inferior  to  any  who  preceded 
or  have  followed  them,  ought,  in  my  opinion 
to  have  a  decisive  and  controlling  influence  in 
the  decision  of  the  present  case.  Let  us  look 
at  some  of  theppsitions  taken  by  Ch.  J.  Thomp- 
son, who  delivered  the  opinion  of  the  court  in 
Jackson  v.  Oilchrist.  He  says  it  was  the  usage 
in  this  and  other  British  American  colonies  for 
femes  covert  to  convey  their  estates  by  deed,  and 
that  the  common  law  mode  of  conveyance  by 
fine  was  not  practiced  here;  that  the  Charter  of 
the  Duke  of  York  which  provides  that  the  wo- 
man be  secretly  examined,  was  not  in  force; 
and  that  in  1711,  when  Ann  Bridges  joined  with 
her  husband  in  the  conveyance,  and  when  the 
acknowledgment  in  question  was  taken,  there 
was  no  charter  or  statute  regulation  on  the  sub- 
ject in  force  here,  but  that  a  loose  unsettled 
practice  prevailed,  as  is  set  forth  in  the  recital 
to  the  Act  of  1771.  So  it  was  in  1760,  when 
John  and  Jane  Van  Winkle  conveyed  the  prem- 
ises in  controversy  in  this  suit  to  Jacob  Van 
184*]  Winkle,  *from  whom  the  plaintiff  in 
error  derives  his  title.  There  was  one  objec- 
tion taken  in  Jackson  v.  OUchrist  against  the 
validity  and  operation  of  the  Act  of  1771, 
which  cannot  apply  in  the  present  case,  to  wit: 
that  the  Act  ought  to  be  considered  null  and 
void  on  account  of  its  interference  with  the 
vested  rights  of  the  heirs  of  Ann  Bridges.  In 
this  case,  Jane  Van  Winkle  having  lived  till  the 
year  1796,  there  were  no  vested  rights  in  the 
Van  Winkles  to  be  devested  by  the  operation 
of  the  Act.  In  answering  the  objection  of  coun- 
sel that  the  Act  of  1771  was  itself  null  and  void, 
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on  account  of  its  interference  with  vested 
rights,  Ch.  J.  Thompson  observes,  that  the  case 
was  not  one  of  those  extreme  and  palpable  ones 
in  which  the  court  would  be  justified  in  setting 
aside  the  act  altogether.  "It  is  an  Act,"  he 
added,  "confirming  and  quieting  the  title  of 
bonafide  purchasers, and  sanctioning  an  ancient 
custom  as  to  the  form  of  acknowledgment. 
Such  an  Act  ought  to  receive  a  liberal  and  be- 
nign interpretation,  for  the  purpose  of  secur- 
ing titles  derived  under  such  deeds."  If  the 
court  could  resort  to  such  a  construction  for 
the  purpose  of  giving  efficacy  to  the  Act  against 
heirs  clothed  with  vested  rights,  they  might 
well  concede  the  benefit  of  this  benign  and  lib- 
eral interpretation  to  the  present  plaintiff  in 
error,  whose  title,  if  confirmed  by  the  Act  of 
1771,  would  interfere  with  no  vested  rights.  It 
is  a  principle  in  the  construction  of  statutes, 
insisted  upon  by  Ch.  J.  Thompson  in  Jackson 
v.  Gilchrist,  and  recognized  by  all  elementary 
writers,  that  though  the  preamble  cannot  con- 
trol the  enacting  clause  when  it  is  clear  and 
unambiguous,  yet  where  any  doubt  or  ambi- 
guity exists,  the  preamble  must  be  resorted  to 
for  the  purpose  of  explaining  the  intention  of 
the  makers  and  the  mischiefs  which  the  statute 
was  designed  to  remedy.  Ch.  J.  Thompson, 
in  considering  the  question  whether  the  de- 
fendant by  actual  possession  was  brought  with- 
in the  purview  of  the  enacting  clause  of  the 
statute,  very  properly,  I  should  think,  consid- 
ers the  enacting  clause  with  an  eye  to  the  pre- 
amble, takes  them  both  together  for  the  pur- 
pose of  explaining  what  is  meant  by  the  Legis- 
lature, and  spreads  the  mantle  quite  wide 
enough  to  cover  the  deeds  both  of  Ann  Bridges 
and  Jane  Van  Winkle.  The  preamble  is  as 
follows:  *"  Whereas,  it  has  been  an  an-  [*185 
cient  practice  in  this  Colony  to  record  deeds 
concerning  real  estates,  upon  the  previous  ac- 
knowledgment of  the  grantors,  or  proof  made 
by  one  of  the  subscribing  witnesses  of  the  exe- 
cution of  the  instruments  before  a  member  of 
His  Majesty's  Council,  a  judge  of  the  Supreme 
or  County  Court,  or  a  master  in  chancery,  and 
sometimes  before  a  justice  of  the  peace ;  and 
whereas,  there  are  lands  and  tenements  held 
under  the  deeds  of  femes  covert,  not  acknowl- 
edged in  manner  aforesaid,  and  yet  made  bona 
fide,  and  for  valuable  considerations;  the  pur- 
chasers whereof ,  and  those  holding  under  them, 
ought  to  be  secured,  both  in  law  and  equity, 
against  the  respective  grantors,  their  heirs  and 
assigns,"  etc.  Here  we  have  a  perfectly  true 
and  graphic  description  of  the  very  case  of 
Jacob  Van  Winkle,  who  held  under  a  deed 
from  &feme  covert,  not  acknowledged  or  proved 
before  the  proper  officer,  and  yet  made  bona 
fide,for  a  valuable  consideration;  and  he  "ought 
to  be  secured  both  in  law  and  equity."  If  lan- 
guage has  any  meaning,  the  Legislature  surely 
contemplated  this  very  case,  where  lands  were 
bonafide  held,  under  the  unacknowledged  deed 
of  a  feme  covert.  Can  we  with  any  propriety 
charge  upon  the  Colonial  Assembly  of  1771  the 
monstrous  fatuity  of  so  clearly  pointing  out 
the  mischiefs  intended  to  be  remedied,  and  yet 
omitting  to  apply  the  remedy?  The  words  of 
the  enacting  clause  are  broad  enough  to  cover 
the  case;  and  following  the  example  of  Ch.  J. 
Thompson  by  taking  the  preamble  as  explan- 
atory of  the  enacting  clause  and  construing 
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both  together,  T  think  we  cannot  err  in  the  con- 
clusion that  the  Legislature  intended  to  pro- 
vide, and  have  provided,  for  a  confirmation  of 
the  deeds  of  femes  covert,  not  only  where  the 
private  examination  was  omitted,  but  where 
the  acknowledgment  or  proof  by  a  witness 
before  the  officer  was  also  omitted.  We  are  to 
give  to  statutes  the  same  reasonable  construc- 
tion which  is  given  to  other  instruments  and 
writings;  and  we  are  authorized  by  precedent 
to  give  to  this  particular  statute  a  benign  and 
liberal  interpretation,  for  the  purpose  of  quiet- 
ing titles  and  securing  bona  fide  purchasers. 
In  the  certificate  of  the  justice  of  the  peace  in- 
dorsed on  the  deed  of  Ann  Bridges,  it  was  not 
1 86*]  stated  in  terms  that  the  *parties  made 
any  acknowledgment  ;  but  merely  that  they 
•came  before  the  justice  to  acknowledge,  etc. 
Yet  Ch.  J.  Thompson  had  no  difficulty  or  hes- 
itation in  considerating  this  as  an  acknowledg- 
ment. Applying  the  same  rule  of  liberal  con- 
struction to  the  statute  in  question,  are  we  not 
fully  authorized  to  say,  that  the  Colonial  As- 
sembly did  what  it  was  their  professed  and 
•declared  intention  to  do,  viz. :  confirm  the  deeds 
of  femes  covert,  though  not  acknowledged,  pro- 
vided they  were  given  bona  fide,  and  for  a  val- 
uable consideration,  and  possession  was  then 
held  under  them?  I  have  before  said,  it  was 
not  in  my  power  to  distinguish  this  case  in 
principle  from  that  of  Jackson  v.  Oilchrist.  If 
old  John  De  Gray,  whose  signature  was  proved 
as  a  witness  to  the  deed  of  Jane  and  John  Van 
Winkle,  had  been  a  justice  of  the  peace  of  the 
County  of  Bergen,  in  N.  J.,  and  had  certified 
that  the  parties  acknowledged  the  execution  of 
the  deed  before  him,  I  do  not  think  the  case 
would  have  been  in  any  degree  strengthened. 
He  would  not  have  been  one  of  those  officers 
who,  by  any  law  or  usage  of  the  Colony  of  N. 
Y. ,  had  a  right  to  take  the  acknowledgment  of 
deeds.  No  ancient  usage  has  been  adverted  to 
showing  that  justices  of  the  peace  in  the  Colony 
of  N.  J.  were  proper  officers  before  whom  the 
proof  or  acknowledgment  of  conveyances  of 
lands  within  the  Colony  of  N.  Y.  was  to  be 
made.  It  is  true  that,  in  Jackson  v.  Oilchrist, 
the  court  did  not  consider  the  effect  of  a  deed 
unacknowledged  by  the  feme  covert.  That  case 
was  not  before  them.  They  laid  some  stress 
upon  the  half  way  acknowledgment  before  the 
N.  J.  justice,  and  the  opinion  speaks  of  a  pre- 
sumption raised  by  the  acknowledgment  in  fa- 
vor of  the  secret  examination  of  the  woman. 
But  this  was  unnecessary.  The  court  pointedly 
placed  their  decision  upon  the  force  and  effect 
of  the  Act  of  1771.  This  Act  will  be  equally 
operative  with  or  without  the  presumption  of  a 
secret  examination.  The  principles  which  the 
court  established,  and  the  efficiency  and  heal- 
ing influence  which  they  gave  to  the  Act  above 
mentioned,  are  as  available  to  the  tenant  in  this 
ejectment,  as  to  the  tenants  in  the  great  Kayad- 
troMera*  case.  According  to  my  views  of  the 
law  of  this  case,  if  the  execution  of  the  deed  of 
187*1  John  and  Mane  Van  Winkle,  to  Jacob 
Van  Winkle,  was  originally  defective,  the  de- 
fect was  healed  by  the  Act  of  1771,  and  the 
deed  made  effectual  to  convey  the  estate  which 
Jane  Van  Winkle  held  in  the  premises. 

As  to  the  construction  of  the  deed,  I  do  not 
believe  it  is  to  be  considered  merely  as  a  con- 
veyance of  the  life  eslnle  of  John  VanWinkle. 
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There  would  have  been  no  necessity  for  mak- 
ing Jane  Van  Winkle  a  party  to  such  a  convey- 
ance. It  purports  to  convey  all  the  estate  of 
John  Van  Winkle,  and  Jane,  his  wife,  "  with 
the  voluntary  consent  and  good  liking  of  the 
said  Jane,"  testified  by  her  being  made  a  parly 
thereunto,  and  signing  and  sealing  the  same. 
The  deed,  though  inartificial,  contains  sufficient 
granting  words  to  convey  the  fee  simple  of  the 
estate,  and  at  this  late  period  it  ought  not  to 
be  set  aside  for  mere  informality. 

In  my  judgment  the  claim  of  the  plaintiff 
below,  now  the  defendant  in  error,  has  no 
merits.  It  is  a  claim  raked  from  the  dust  and 
ashes  of  antiquity,  conflicting  with  a  fair  and 
bona  fide  purchase  of  the  estate,  after  it  has 
been  held  and  transmitted  as  an  estate  of  inher 
itance  for  more  than  three  quarters  of  a  cent- 
ury. 

I  think  the  judgment  of  the  Supreme  Court 
is  erroneous  and  should  be  reversed. 

Porter,  Senator.  There  is  no  room  to 
doubt  that  the  legal  title  to  the  lot  in  question 
was  shown  to  have  been  in  Jane  Van  Winkle, 
the  wife  of  John  Van  Winkle,  on  and  before 
May  5,  1760.  Upon  that  day  John  Van  Winkle 
executed  a  conveyance  of  the  lot  to  Jacob  Van 
Winkle;  and  the  great  question  in  the  case  is, 
whether  this  deed  was  so  executed  by  Jane, 
the  wife,  as  to  convey  her  estate  in  the  lot. 
The  plaintiff  in  error  insists  that  Jacob  ac- 
quired a  fee  by  that  deed;  while  the  defendant 
contends  that  it  only  conveyed  the  life  estate 
of  John  Van  Winkle,  who  held  as  tenant  by 
the  curtesy.  The  deed  was  never  acknowl- 
edged by  either  the  husband  or  wife;  and  un- 
less the  execution  by  the  wife  is  to  be  treated 
in  the  same  manner  *as  if  she  had  been  [*  1 88 
&feme  sole,  then  the  deed  cannot  stand  as  her 
conveyance.  The  case,  therefore,  involves  an 
inquiry  into  the  law  which  prevailed  in  the 
Colony  of  N.  Y.,  at  the  period  when  the  con- 
veyance in  question  was  executed,  in  respect 
to  the  execution  of  deeds  made  by  married 
women. 

The  English  common  law  on  this  subject 
was  never  adopted  by  the  Colony.  This  ap- 
pears as  well  from  the  legislation  of  the  Col- 
ony, as  from  the  ancient  practice.  By  an  Act 
of  the  Colonial  Assembly  passed  May  6,  1691, 
3  R.  S. ,  App. ,  8, 1st  ed. ,  it  was  provided :  '  'That 
no  estate  of  &feme  covert  shall  be  sold  or  con- 
veyed, but  by  deed  acknowledged  by  her  in 
some  court  of  reqprd,  the  woman  being  secret- 
ly examined  if  she  doth  it  freely,  without 
threats  or  compulsion  of  her  husband."  This 
shows  that  a  different  practice  existed  before 
that  time,  which  the  Legislature  thought 
should  be  limited,  for  the  protection  of  mar- 
ried women;  and  if  the  law  had  been  suffered 
to  remained,  the  present  question  at  least  could 
never  have  been  made.  But  the  law  was  re- 
pealed in  1697;  and  no  trace  of  any  legislation 
on  the  subject  can  be  found  from  that  time 
down  to  the  Act  of  1771.  That  there  must 
have  been  a  common  practice,  however,  recog- 
nized by  the  courts  of  the  time,  and  which, 
when  ascertained,  should  have  the  force  of 
law,  no  one,  I  think,  can  deny.  A  statute  was 
passed  October  80,  1710,  which  provided  that 
all  deeds,  duly  acknowledged  and  recorded, 
should  be  received  in  evidence;  3  R.  S. ,  App., 
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5,  sec.  4;  but  it  prescribed  no  rule  in  respect 
to  deeds  executed  by  married  women.  In 
Jackson  v.  Schoonmaker,  2  Johns.,  284,  Kent, 
Ch.  J.t  said  that,  until  1771,  the  mode  of  tak- 
ing the  proof  of  deeds  was  rather  loose  and 
unsettled,  and  that  the  practice  in  the  Colony 
before  that  time  was  undoubtedly  to  be  regard- 
ed on  a  question  touching  the  validity  of  an  an 
cient  deed.  And  we  know  from  many  deeds 
of  dates  long  prior  to  1771,  which  have  been 
brought  under  judicial  cognizance,  that,  in 
general,  there  existed  no  difference  in  practice 
between  acknowledgments  by  married  women, 
and  those  made  by  other  grantors.  The  cases 
quoted  by  Thompson,  Cfi.  «/.,  in  Jackson  v. 
189*]  Gilchrist,  15  Johns.,  109,  110,  *show 
how  far  the  usage  in  the  different  colonies  has 
been  recognized  as  having  the  force  and  effect 
of  law. 

These  views  are  also  confirmed  by  the  Act 
of  February  16,  1771,  the  preamble  of  which 
is  as  follows:  "Whereas,  it  has  been  an  ancient 
practice  in  the  Colony  to  record  deeds  concern 
ing  real  estates,  upon  the  previous  acknowledg- 
ment of  the  grantors,  or  proof  made  by  one  of 
the  subscribing  witnesses,  of  the  execution  of 
the  instruments  before,  etc.  ;  and  whereas, 
there  are  lands  and  tenements  held  under  the 
deeds  of  femes  covert,  not  acknowledged  in 
manner  aforesaid,  and  yet  made  bonafide,  and 
for  valuable  considerations ;  the  purchasers 
whereof,  and  those  holding  under  them,  ought 
to  be  secured,  both  in  law  and  equity,  against 
the  respective  gran  tors,  their  heirs  and  assigns." 
The  statute  then  enacts,  "That  no  claim  to 
and  real  estate,  whereof  any  person  is  now  act- 
ually possessed,  etc.,  shall  be  deemed  to  be 
void  upon  the  pretense,  that  the  feme  covert 
granting  the  same,  had  not  been  privately  ex- 
amined," etc.  This  most  assuredly  recognizes 
an  ancient  practice,  not  only  to  take  acknowl- 
edgments of  deeds  executed  by  married  women 
as  though  they  were  single,  but  also  to  prove 
such  execution  by  a  subscribing  witness;  thus 
showing  that  no  distinction  was  made  between 
them  and  other  grantors.  Deeds  thus  proved 
and  recorded,  and  the  records  thereof,  were 
made  evidence  by  the  Act  of  1710.  But  the 
preamble  to  the  Act  of  1771  goes  further,  and 
shows,  as  I  think,  that  the  very  case  before  the 
court  was  contemplated  by  the  Legislature.  It 
speaks  of  lands,  etc.,  held  under  deeds  of  mar 
ried  women,  "not  acknowledged  in  manner 
aforesaid,"  which,  it  says,  ought  to  be  con- 
firmed; and  then  declares  that  no  such  deed 
shall  be  void  upon  the  pretense  that  the  wife 
had  not  been  privately  examined.  The  mean- 
ing I  understand  to  be  this:  it  shall  not  be  a 
good  objection  to  the  validity  of  a  deed  exe- 
cuted by  a  feme  covei't,  that  she  has  not  ac- 
knowledged it,  whereby  there  could  be  an  op- 
portunity given  to  take  her  private  examina- 
tion. The  acknowledgment  referred  to  in  the 
preamble  by  the  words  "in  manner  aforesaid," 
was  before  some  public  officer,  and  had  no  ref- 
erence to  a  private  examination.  If,  therefore, 
1 9O*]  the  Legislature  *meant  to  declare  that 
the  deed  of  a  feme  covert,  in  cases  where  the 
lands  were  held  under  it,  ought  to  be  deemed 
valid,  though  not  acknowledged,  where  is 
there  any  room  left  for  argument  to  show  that 
the  deed  in  question  is  one  which  ought  to  be 
deemed  void?  It  was  executed  by  a  feme  covert, 
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upon  good  consideration,  but  was  not  acknowl- 
edged before  any  magistrate  or  officer;  and  the 
land  was  in  the  possession  of  the  grantee  when 
the  Act  was  passed. 

In  the  case  of  Jackson  v.  Qilchrist,  15  Johns., 
Ill,  Ch.  J,  Thompson,  speaking  of  the  above 
Act  and  its  preamble,  put  a  construction  upon 
them  which,  if  correct,  will  certainly  deprive 
the  plaintiff  in  error  of  any  aid  to  be  derived 
therefrom.  He  there  said:  "It  is  not  neces- 
sarily to  be  inferred  from  this  provision,  that 
it  applied  to  cases  where  no  private  examina- 
tion had,  in  fact,  been  made.  The  Act  was  in- 
tended to  confirm  ancient  conveyances,  and  to 
prevent  the  want  of  evidence  of  a  private  ex- 
amination being  set  up  to  avoid  the  deed,  pre- 
suming the  evidence  of  the  fact  to  be  lost  by 
the  lapse  of  time.  Had  it  been  intended  to 
make  good  a  deed  where  no  private  examina- 
tion at  all  had  taken  place,  it  would,  probably, 
have  been  so  declared  in  terms,  and  not  have 
spoken  of  this  defect  as  a  pretense."  The 
counsel  for  the  defendant  in  error  quoted  and 
relied  upon  this  part  of  the  opinion,  in  support 
of  his  construction  of  the  Act  of  1771.  It  must 
be  remembered,  however,  that  the  case  then 
before  the  court  was  one  in  which  the  deed 
was  acknowledged  by  the  feme  covert,  but  the 
certificate  did  not  state  that  there  had  been  a 
private  examination.  To  sustain  the  deed,  it 
did  not  become  necessary  to  consider  the  pre- 
amble and  Act  in  reference  to  the  question 
now  under  discussion.  If  the  preamble  and 
the  enacting  clause  are  to  be  taken  together,  in 
order  to  arrive  at  the  just  meaning  and  force 
of  the  Act  of  1771 — the  one  pointing  out  the 
evils  to  be  remedied,  and  the  other  applying 
the  remedy  to  those  evils— then  we  have  here 
the  declaration,  "  that  certain  lands  were  held 
under  deeds  of  femes  covert,  not  acknowledged, 
etc.,  the  purchasers  whereof  ought  to  be  se- 
cured, both  in  law  and  equity,  against  the  re- 
spective grantors,  *their  heirs  and  as-  [*191 
signs;"  and  immediately  afterwards  it  is  en- 
acted, "that  no  claim  to  any  real  estate,  etc., 
shall  be  deemed  to  be  void,  upon  the  pretense 
that  ihefeme  covert  granting  the  same,  had  not 
been  privately  examined."  The  learned  Chief 
Justice  who  delivered  the  opinion  in  Jackson  v. 
Gilchrist,  was  not  warranted,  I  think,  in  the 
intimation  there  thrown  out,  that" the  Act  was 
inapplicable  to  deeds  "  where  no  private  ex- 
amination had,  in  fact,  been  made;"  for  the 
very  evil  to  be  provided  for  was,  that  the  deeds 
had  not  been  acknowledged  at  all.  His  expo- 
sition of  the  meaning  of  the  Act  is  founded  on 
the  use  of  the  words  "  upon  the  pretense;"  but 
the  preamble  and  the  1st  section  repel  any 
such  meaning.  The  words  "  upon  the  pre- 
tense," have,  in  my  opinion,  the  same  meaning 
in  that  connection,  as  the  words  "  for  the  rea- 
son;" and  by  substituting  the  latter,  the  Act 
will  read  thus:  "  That  no  claim  to  any  real  es- 
tate, etc.,  shall  be  deemed  to  be  void,  for  the 
reason  that  the  feme  covert  granting  the  same 
had  not  been  privately  examined."  This  inter- 
pretation makes  the  1st  section  of  the  Act  har- 
monize with  the  preamble,  and  effects  what  the 
preamble  says  ought  "both  in  law  and  equity" 
to  be  done. 

According  to  my  view  of  the  Act  of  Febru- 
ary 16,  1771,  the  deed  of  a  married  woman, 
executed  before  that  time,  may  be  proved  in 
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the  same  manner  as  the  deed  of  a  feme  sole.  I 
am  unable  to  distinguish  between  the  proper 
legal  effect  to  be  given  to  a  simple  acknowl- 
edgment of  a  deed  by  a  married  woman,  and 
the  proof  of  such  a  deed  by  a  subscribing  wit- 
ness. Nor  am  I  aware  of  any  law  or  usage, 
prior  to  the  Act  of  1771, which  required  &feme 
covert  to  acknowledge  the  execution  of  a  deed 
before  an  officer,  in  order  to  give  it  effect  as 
her  deed.  I  am,  therefore,  of  opinion  that  the 
deed  in  question  was  properly  proved  to  be 
the  conveyance  of  Jane  Van  Winkle. 

The  next  question  that  naturally  arises  is, 
did  Jane  Van  Winkle  grant  and  convey  her 
estate  in  the  premises  by  this  deed?  It  must  be 
conceded  that  it  is  a  very  informal  conveyance, 
so  far  as  relates  to  her  interest  in  the  premises; 
but  if  her  intention  to  convey  that  interest 
appears  from  the  deed,  with  reasonable  cer- 
tainty, it  must  be  allowed  to  operate  accord- 
192*1  ingly.  *Blackstone,  in  laying  down 
rules  for  the  construction  and  exposition  of 
deeds,  says,  one  rule  is  that  "The  construction 
be  favorable,  and  as  near  the  minds  and  ap- 
parent intent  of  the  parties,  as  the  rules  of  law 
will  admit."  2  Bl.  Com.,  379.  Another  rule  is 
"that  the  construction  be  made  upon  the  en- 
tire deed,  "  and  "  that  the  deed  be  taken  most 
strongly  against  him  that  is  the  agent  or  con- 
tractor, and  in  favor  of  the  other  party."  Ld. 
Mansfield,  in  Goodtitle  v.  Bailey,  Cowp.,  600, 
says  :  "The  rules  laid  down  in  respect  to  the 
construction  of  deeds,  are  founded  in  law,  rea- 
son and  common  sense  ;  that  they  shall  oper- 
ate according  to  the  intention  of  parties,  if  by 
law  they  may."  And  the  rule  is  believed  to  be 
undisputed,  that  courts  will  uphold  a  deed, 
if  they  can  discover  the  intent,  and  no  prin- 
ciple of  law  is  violated.  But  that  intent  must 
b«  seen  from  the  examination  of  the  deed  it- 
self, and  not  from  proof  aliunde.  Now  the  deed 
in  question  states  that  Jane  united  in  the  exe- 
cution of  it  with  her  husband,  voluntarily  and 
of  her  own  "good  liking;"  that  John  Van 
Winkle  granted  the  premises,  and  also  all  the 
estate  of  himself  and  Jane,  his  wife,  to  the 
grantee  in  fee  ;  and  then  a  clause  is  added 
whereby  John  and  Jane,  his  wife,  grant  that 
Jacob,  the  grantee,  shall  have,  hold  and  enjoy 
the  premises  forever.  But  it  is  objected  by  the 
counsel  for  the  defendant  in  error,  not  that  the 
deed  fails  in  apt  words  to  create  a  grant,  but 
that  it  is  not  the  grant  of  Jane  Van  Winkle  ; 
that  the  words  are  not  hers,  but  those  of  her 
husband.  It  is  true  that  in  one  part  of  the  deed, 
the  language  importing  a  grant  proceeds  from 
the  husband  alone;  but  when  the  deed  goes  on 
to  grant  all  the  right  and  title  of  both  husband 
and  wife,  and  then  both  unite  in  saying  that 
the  grantee  shall  enjoy  the  same  peaceably 
forever,  I  cannot  brin^  myself  to  doubt  that 
there  is  language  used  in  it  which  expresses  an 
intention  on  the  part  of  Jane  to  convey  all  her 
title.  Of  the  very  numerous  cases  cited  by 
counsel  to  support  this  view,  I  will  only  refer 
to  Jackson  v.  Blodget,  16  Johns.,  172,  and  Jack- 
ton  v.  Fuh,  10  Id.,  456.  I  am,  therefore,  of 
opinion,  not  only  that  this  deed  of  May  5, 1760, 
was  duly  executed  by  Jane  Van  Winkle  to  pass 
her  title  to  the  premises,  but  that  all  her  estate 
was  thereby  conveyed  to  Jacob  Van  Winkle. 
1 93*]  *There  is  still  another  question  which 
it  may  be  necessary  to  decide,  should  it  so  hap- 
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pen  that  a  majority  of  the  court  differ  from 
me  in  the  conclusions  at  which  I  have  arrived 
upon  the  points  discussed  ;  and  that  is  the 
question  of  adverse  possession.  It  is  a  well 
established  rule,  that  a  grant  in  fee  by  a  hus- 
band and  wife,  when  the  title  to  the  land  is  in 
the  wife,  and  she  does  not  acknowledge  the 
deed,  so  that  it  becomes  inoperative  in  relation 
to  her  title,  passes  nothing  but  the  husband's 
interest,  which  may  be  but  a  life  estate  ;  and 
after  his  death  the  title  reverts  to  the  wife,  or, 
in  case  of  her  death,  to  her  heirs.  If  in  this 
case  the  deed  in  question  operated  to  convey 
only  the  life  estate  of  John  Van  Winkle.Jacob 
must  be  deemed  in  law,  whatever  he  may  have 
considered  in  respect  to  his  title,  to  have  held 
the  same  estate.  And  all  those  claiming  through 
Jacob,  during  the  life  of  John  Van  Winkle, 
must  be  regarded  as  having  come  in  under  the 
same  title.  After  the  death  of  Jane,  in  1796, 
the  reversion  in  fee  vested  in  her  heirs,  but 
still  subject  to  the  life  estate  outstanding  in  the 
grantee  of  her  husband.  While  this  life  estate 
continued,  the  right  of  entry  which  had  vested 
in  the  heirs  of  Jane  was  suspended;  and  dur- 
ing that  time  no  ad  verse  possession  could  com- 
mence running.  But  the  life  estate  terminated 
in  January,  1816,  and  then  the  right  of  the 
heirs  of  Jane  to  enter  became  perfect.  The 
statute  to  prevent  the  operation  of  the  common 
law  rule  that  the  alienation  by  a  husband 
worked  a  discontinuance  of  the  wife's  estate, 
declares  that,  after  his  death,  the  wife  and  her 
heirs  may  enter  and  hold  the  same  according 
to  their  title.  1  R.  L.,  181,  182.  The  question 
then  presents  itself,  whether  the  possession  of 
Jacob  Van  Winkle,  John  Van  Blarcum  and 
James  Graham,  under  their  respective  deeds 
in  fee,  claiming,  as  the  proof  fully  establishes, 
the  absolute  right  to  the  premises,  in  hostility 
to  all  the  world,  though  they  were  estopped 
from  asserting  that  right  during  the  lifetime 
of  the  tenant  for  life,  became  adverse  to  the 
title  of  the  heirs  of  Jane  Van  Winkle,  on  the 
termination  of  the  life  estate.  It  is  contended 
by  the  counsel  for  the  defendant  in  error,  that 
Graham,  who  was  in  possession  when  that  event 
happened,  became  a  tenant  at  sufferance;  and 
that  this  tenancy  would  continue  *un-  [*194 
til  some  act  was  done  rendering  him  a  tort 
feasor.  The  Superior  Court  treated  this  pos- 
session as  adverse,  but  denied  that  it  prevented 
the  deed  to  Simeon  Van  Winkle,  of  December 
19,  1816,  from  passing  one  fourth  of  the  title, 
giving  as  a  reason  that  it  was  a  conveyance  by 
one  tenant  in  common  to  another;  and  the  Su- 
preme Court  came  to  the  same  conclusion,  but 
upon  the  ground  that  Graham  was  a  mere  ten- 
ant at  sufferance.and  that  his  possession, there- 
fore, was  not  adverse.(a)  The  case  relied  upon 
to  show  that  Graham's  continued  possession 
was  not  adverse  to  the  title  of  the  heirs  of  Jane 
Van  Winkle,  is  Jackson  v.  Cairns,  20  Johns., 
301.  That  case  lays  down  the  doctrine  that  a 
husband,  seised  of  lands  in  right  of  his  wife, 

(a)  The  report  of  this  case  in  i!  Hill.  240,  present* 
only  an  abstract  of  the  opinion  of  the  Supreme 
Court  upon  a  single  point.  That  part  of  the  opin- 
ion here  referred  to  Is  as  follows :  "The  defendant, 
being1  in  possession  under  John  Van  Winkle,  the 
tenant  for  life,  stands  in  the  same  position  us  re- 
spects the  plaintiff,  and  is  clothed  with  no  greater 
rights.  He  could  do  no  act  to  the  prejudice  of  the 
estate  in  reversion,  during  the  existence  of  the  ten- 
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who  continues  in  possession  after  her  death, 
claiming  the  absolute  title  and  making  im- 
provements, and  who  gives  a  mortgage  upon 
the  premises,  is  still  a  tenant  at  sufferance;  and 
his  continuance  in  possession  is  not  adverse  or 
hostile  to  the  true  owners.  The  case  is  certainly 
a  strong  one  in  some  respects,  but  yet  I  cannot 
consider  it  as  furnishing  a  rule  which  should 
govern  the  case  before  the  court.  If  John  Van 
Winkle,  the  husband  of  Jane,  had  never  con- 
veyed this  lot,  but  had  retained  the  possession 
until  after  his  wife's  death,  and  then  had  built 
upon  and  mortgaged  it,  claiming  it  as  his  own. 
the  cases  would  have  been  parallel  ;  and  the 
principle  of  the  one  cited  might  have  been  urged 
1 95*]  in  this  with  irresistible  *f orce.  But  here 
we  have  a  purchase  in  fee  by  Jacob  Van  Winkle, 
in  form  at  least;  and  that  is  a  circumstance  to 
show  the  intent  with  which  this  claim  and  pos- 
session commenced.  Then  we  have  subsequent 
conveyances  in  fee,  and  all  the  usual  evidences 
that  the  grantees  claimed  the  absolute  title  for 
the  period  of  fifty-six  years  before  the  life  es- 
tate terminated  ;  which  I  think  presents  a  dif- 
ferent case  from  that  of  Jackson  v.  Cairns. 
Upon  the  principle  claimed  as  applicable  to  the 
present  case,  if  Graham  had  lived  fifty  years 
after  the  termination  of  the  life  estate,  and  had 
not  deeded  this  lot,  though  he  continued  to 
claim  the  ownership  of  it,  as  he  and  his  grant- 
ors had  done  for  fifty-six  years  before,  and  then 
left  it  to  his  heirs  at  law,  without  devising  it, 
the  adverse  possession  would  not  have  com- 
menced; nor  would  it  ever  commence,  until 
some  future  claimant  under  the  title  attempted 
to  convey  it  in  fee.  A  rule  which  may  be  fol- 
lowed by  such  consequences,  cannot  be  sus- 
tained. It  contravenes  the  spirit  and  policy  of 
the  limitation  which  the  law  imposes  upon 
claims  to  real  estate,  and  unsettles  titles  which 
time  has  established.  Here  has  been  a  claim 
of  title  by  the  persons  in  possession, under  deeds 
in  fee,  for  a  long  period,  in  open  hostility  to 
the  right  of  Jane  and  her  heirs;  and  although 
the  law  wisely  forbade  the  assertion  of  this  ad- 
verse title,  for  any  purpose,  during  the  pen- 
dency of  the  life  estate,  yet  it  appears  to  me 
contrary  to  sound  principle  and  common  sense 
to  say  that  the  person  who  was  in  possession  at 
the  termination  of  the  life  estate  did  not  hold 
adversely  afterwards.  There  was  nothing  to 
prevent  the  heirs  from  asserting  their  title  then ; 
and  if  they  omitted  to  do  so,  they  were  work- 
ing a  wrong;  for  they  were  continuing  the  de- 
ception under  which  the  occupant  labored,  pos- 
sibly to  his  great  and  irreparable  damage. 

In  consonance  with  the  view  I  have  taken 
of  this  question,  we  have  a  statute  which  de- 
clares that  every  husband  or  other  person,  hav 
ing  an  estate  determinable  upon  any  life  or 
lives,  who.  after  the  determination  of  such  es- 
tate, without  the  express  consent  of  the  party 
immediately  entitled,  shall  hold  over  and  con- 
tinue in  possession,  shall  be  adjudged  a  tres- 
196*]  passer.  1  R.  *L.,  107,  sec.  7;  1  R.  8., 
749,  sec.  7.  To  decide  that  he  was  not  hold- 
ing adversely,  and  yet  adjudge  him  to  be  a 
trespasser,  would  present  an  apparent  contra- 

ancy.  as  no  right  of  entry  accrued  till  its  termina- 
tion :  and  after  that,  he  was  a  mere  tenant  at  suffer- 
ance. 2  Bl.  Com.,  149, 150.  The  life  estate  did  not 
terminate  till  1816,the  same  year  of  the  conveyance 
to  Simeon  by  bis  sister.  The  deed  to  Simeon  bears 
date  December  19, 1816.  The  precise  time  of  the  year 
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diction.  A  tenant  at  sufferance  cannot  be  a 
trespasser  in  the  nature  of  things.  The  two 
characters  are  inconsistent. 

I  am,  therefore,  of  opinion  that,  on  the  death 
of  John  Van  Winkle,  the  tenant  for  life,  the 
adverse  possession  of  Graham  commenced. 
And  it  follows,  that  the  deed  from  Jane  to 
Simeon  Van  Winkle,  of  December  19.  1816, 
having  been  executed  after  the  ad  verse  posses- 
sion commenced,  was  void,  unless,  as  has  been 
contended,  it  is  saved  on  the  ground  that  one 
tenant  in  common  may  convey  lands  held  ad- 
versely to  his  co  tenant.  I  find  no  direct  au- 
thority for  this  exception,  and  certainly  the 
language  of  the  statute  will  not  warrant  it. 
The  statute  declares  that  "No  person  shall  buy 
or  sell,  etc.,  unless  the  grantor  shall  have  been 
in  possession,  etc.,  for  the  space  of  one  year." 
The  language  of  the  authorities  is  equally  gen- 
eral. In  2  Hill.  Abr.,  p.  318,  sec.  91,  it  is  said: 
"A  mere  right  of  entry  is  not  assignable;  as, 
for  instance,  the  right  of  one  disseised."  Again, 
in  the  same  book,  at  p.  4W,  sec.  28,  it  is  laid 
down  as  a  general  rule  of  law,  "That  a  deed 
is  void  if  made  by  one  who,  though  having  a 
legal  right  to  land,  is  at  the  time  of  conveyance 
disseised.  The  law  will  not  permit  any  person 
to  sell  a  quarrel,  or  as  it  is  commonly  termed, 
a  pretended  title." 

The  deed  to  Simeon  Van  Winkle,  of  Decem- 
ber 19,  1816,  upon  which  the  claim  of  the  de- 
fendant in  error  to  one  fourth  of  the  premises 
in  question  depends,  was  in  my  opinion  void 
by  reason  of  adverse  possession.  The  defend- 
ant in  error  has  been  allowed  by  the  judgment 
of  the  court  below  to  recover  under  that  deed: 
and  should  this  court  not  agree  with  me  upon 
the  other  points  discussed,  I  am  still  in  favor 
of  reversal  on  this  last  ground. 

* 

Sherwood,  Senator.  May  5,  1760,  John 
and  Jane  Van  Winkle  executed  an  instrument 
purporting  to  be  a  deed  of  the  premises  in  ques- 
tion, to  Jacob  Van  Winkle.  This  deed  was  pro- 
duced and  read  in  evidence  on  the  trial  by  the 
*counsel  for  the  plaintiff  below,  to  estop  [*197 
the  defendant  from  setting  up  an  adverse  title 
and  possession,  and  to  confine  him  to  a  title 
derived  from  Jane  Van  Winkle,  through  whom 
the  plaintiff  below  also  claimed.  The  defend- 
ant had  a  right  to  avail  himself  of  the  deed, 
though  introduced  by  his  adversary,  and  the 
whole  case  turns,  therefore,  upon  its  validity 
and  effect. 

The  first  objection  taken  to  the  deed  is,  that 
it  was  not  acknowledged  by  the  wife,  before  a 
public  officer  and,  therefore,  did  not  pass  her 
estate. 

It  is  conceded  that,  under  the  colonial  gov- 
ernment, &feme  covert  might  convey  her  real 
estate  by  deed,  executed  in  conjunction  with 
her  husband,  without  resorting  to  the  common 
law  mode  of  conveyance  by  fine.  2  Kent, 
Com.,  151;  15  Johns.,  115.  But  it  is  insisted 
that  her  acknowledgment  before  some  compe- 
tent officer  was  at  all  times  deemed  necessary 
to  give  effect  to  her  deed,  by  doing  away  the 
presumption  of  law  that  she  was  acting  under 

when  John  died  does  not  appear ;  but  whatever 
may  have  been  the  interval,  there  is  no  color  for  an 
adverse  possession  during-  the  short  period.that  can 
avoid  the  deed.  This  ground  of  defense  was  repudi- 
ated.af  ter  a  much  greater  lapse  of  time.and  stronger 
acts  of  ownership,  in  a  similar  case.  20  Johns.,  301." 
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the  coercion  of  her  husband.  How  far  this 
practice  of  acknowledgment  extended,  in  the 
more  early  settlement  of  the  Colony,  I  have 
been  unable  to  determine;  for  I  cannot  find, 
from  the  examination  of  any  authorities  or 
writings  upon  the  subject,  that  any  particular 
practice  of  the  kind  prevailed  prior  to  the 
"Charter  of  Liberties,"  commonly  called  the 
"Duke's  Charter,"  granted  in  1683.  It  is  evi- 
dent, however,  that  at  that  time  some  Act  was 
deemed  necessary  to  protect  the  wife  against 
the  exercise  of  an  arbitrary  control  over  her 
property  by  the  husband;  and  it  was  declared 
by  that  charter,  among  other  things,  "That  no 
estate  of  &feme  covert  shall  be  sold  or  conveyed 
but  by  deed  acknowledged  by  her  in  some 
court  of  record,  the  woman  being  secretly  ex- 
amined, if  she  doth  it  freely  without  threats  or 
compulsion  of  her  husband."  2  R.  L.,  App., 
5.  This  provision  of  the  charter  was  evidently 
intended  to  prescribe  the  manner  in  which  the 
estates  of  femes  covert  should  thereafter  be 
sold  and  conveyed,  and  impliedly  abolished  all 
other  modes  of  conveyance;  and  if  the  charter 
or  any  similar  Act  was  in  force  at  the  time  of 
the  execution  of  the  deed  in  question,  and  if 
no  subsequent  statute  has  been  passed  confirm- 
ing the  title,  the  deed,  as  against  Jane  Van 
198*]  Winkle  and  her  *heirs,  is  evidently 
void.  But  in  Jackson  v.  QHchrist,  15  Johns., 
89,  where  this  charter  and  other  colonial  Acts 
underwent  a  full,  learned  and  able  discussion, 
it  was  remarked  by  Oh.  J.  Thompson,  who  de- 
livered the  opinion  of  the  court,  that  "It  has 
been  the  general,  if  not  the  universally  received 
opinion,  that  the  charter  was  not  in  force  here 
after  the  revolution  of  1688;"  and  he  quotes 
from  the  journals  of  the  General  Assembly  of 
N.  Y.,  of  April 24,  1691,  wherein  it  was  "Re 
solved,  nemine  contradicente,  that  all  the  laws 
consented  to  by  the  General  Assembly  under 
James,  Duke  of  York,  and  the  liberties  and 
privileges  therein  contained,  granted  to  the 
people,  and  declared  to  be  their  rights,  not 
being  observed,  and  not  ratified  and  approved 
of  by  His  Royal  Highness,  nor  the  late  King, 
are  null,  void  and  of  none  effect;  also  all 
the  several  ordinances  made  by  the  late  Gov- 
ernors and  Councils,  being  contrary  to  the 
Constitution  of  England,  and  the  practice 
of  the  Government  of  Their  Majesties'  other 
plantations  in  America,  are  likewise  null,  void 
and  of  none  effect  within  this  Province."  It 
seems  very  evident,  therefore,  that,  by  the  fore- 
going resolution,  this  charter  and  all  other 
colonial  laws  consented  to  by  the  General  As- 
sembly under  the  Duke  of  York,  were  form- 
ally abrogated  or  repealed,  if  they  were  not 
previously  considered  void  by  force  of  the 
Revolution  itself.  The  General  Assembly, 
however,  on  the  6th  day  of  May  thereafter, 
passed  another  Act  declaratory  of  the  rights 
and  privileges  of  Their  Majesties'  subjects  in 
the  Colony,  in  which  the  same  provision,  rel- 
ative to  conveyances  byfemet  covert,  was  in- 
corporated, as  was  contained  in  the  Charter  of 
1688.  3  K.  8.,  App.,  1,  1st  ed.  This  Actcon- 
tinued  in  force  until  May  11.  1697,  when  it 
was  repealed  by  the  King;  1  Van  Schaack'sL. 
of  N.Y.,  5;  and  between  that  time  and  the  Act 
of  February  16,  1771,  there  appears  to  have 
been  no  charter  or  statute  regulations  on  the 
subject  in  force  here.  15  Johns.,  89. 
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But  it  is  contended  that,  though  no  such  stat- 
ute regulations  were  in  force,  an  acknowledg- 
ment was,  nevertheless,  deemed  necessary  by 
the  ancient  usage  and  custom  of  the  Colony, 
which  usage  and  custom  formed  a  part  of  the 
colonial  common  law.  *Itmay  be  nee-  [*199 
essary  here  to  consider  under  what  circum- 
stances this  usage  originated,  and  how  exten- 
sively and  universally  it  prevailed.  For  if  we 
can  trace  it  to  its  origin  and  find  it  to  have 
grown  out  of  the  charter  referred  to,  or  other 
colonial  laws,  and  to  have  been  observed  only 
while  such  charter  or  laws  were  in  force,  and 
afterwards  abandoned,  it  loses  much  of  the 
character  and  respect  which  we  necessarily  at- 
tach to  a  known  and  positive  law.  It  will  also 
be  borne  in  mind  that,  by  the  provisions  of  the 
Charter  of  1683,  and  the  colonial  Act  of  1691, 
it  was  required  that  the  deed  should  be  ac- 
knowledged by  the  wife  in  some  court  of  rec- 
ord, she  being  secretly  examined  to  ascertain 
whether  she  did  it  freely,  without  threats  or 
compulsion  of  her  husband.  This  charter  and 
Act,  taken  together,  existed  for  a  period  of 
about  fourteen  years;  and  during  that  time  ac- 
knowledgments were,  undoubtedly,  made  in 
compliance  with  their  provisions.  Hence  we 
may  reasonably  infer  the  origin  of  the  private 
examination  of  the  wife,  which  about  that  time 
seemed  to  prevail  in  the  Colony  to  a  consider- 
able extent.  Pending  the  existence  of  this 
charter,  two  other  colonial  Acts  were  also  passed 
in  relation  to  the  acknowledgment  of  deeds 
and  other  conveyances.  The  one  was  passed 
November  2,  1683,  and  was  entitled  "  An  Act 
to  Prevent  Fraudsin  Conveyancing  of  Lands." 
It  provided,  "That  from  and  after  the  five  and 
twentieth  day  of  December  next,  after  the  date 
hereof,  no  grants,  deeds,  mortgages  or  other  con- 
veyances whatsoever  of  any  lands  or  tenements 
within  this  Province  shall  be  of  any  force,  power 
or  validity  in  law,  unless  the  said  grants,  deeds, 
mortgages  or  other  conveyances  be  entered  and 
recorded  in  the  register  of  the  county  where 
such  lands  or  tenements  do  lie,  within  six 
months  after  the  day  of  their  respective  dates; 
provided  always,  that  none  of  the  aforesaid 
grants,  deeds,  mortgages  or  other  conveyances, 
shall  be  entered  or  recorded,  until  the  party  or 
parties  who  did  seal  and  deliver  the  same  shall 
make  acknowledgment  thereof  before  some 
one  of  His  Majesty's  justices  of  the  peace,  or 
that  the  same  be,  by  sufficient  witnesses,  proved 
before  the  said  justice  of  the  peace,  and  cer- 
tificate thereof  entered  on  the  back  side  of  the 
said  deed,  grant,  mortgage  or  other  convey- 
ance." *The«other  Act  was  passed  Oc-  [*2OO 
tober  22,  1684,  and  was  entitled  "  A  Bill  to 
Prevent  Deceit  and  Forgery."  It  declared, 
"  That  no  bargain,  sale,  mortgage  or  grant  of 
any  house  or  land  within  this  Province  shall 
be  holden  good  in  law,  except  the  same  be  done 
by  deed  in  writing,  under  the  hand  and  seal 
of  the  grantor,  and  delivery  and  possession 
given  in  part  in  the  name  of  the  whole  by  the 
said  grantor  or  his  attorney  so  authorized  un- 
der hand  and  seal,  and  unless  the  said  deeds 
be  acknowledged  by  the  said  grantor  before 
one  of  the  judges  of  Oyer  and  Terminer  and 
General  Jail  Delivery,  within  one  year  after 
sealing  thereof,  and  recorded  as  is  prescribed 
in  an  Act  entitled  '  An  Act  to  Prevent  Frauds 
in  Conveyancing  of  Lands.'"  These  Acts,  of 
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course,  shared  the  fate  of  the  charter.  But  no 
one  can  doubt  that,  during  their  existence  as 
laws,  they  were  generally  observed  ;  and  this 
in  my  mind  sufficiently  accounts  for  the  ori- 
gin of  the  acknowledgment  of  deeds  in  the  Col- 
ony by  persons  other  than  femes  covert.  Be- 
sides, the  practice  of  acknowledgment,  which 
came  into  use  under  the  charter  and  the  other 
colonial  Acts  referred  to,  would  be  likely  to 
continue  after  their  repeal.  For,  in  the  then 
existing  state  of  the  Colonies,  it  is  not  proba- 
ble that  such  an  event  would  be  generally 
known  until  some  time  afterwards;  nor  can  we 
suppose  that  a  practice  of  this  kind,  enjoined 
by  law,  and  continued  for  a  series  of  years, 
would  be  readily  abandoned,  although  the  law 
itself  should  cease  to  operate.  But  we  have 
further  evidence,  in  my  opinion,  that  the  prac- 
tice originated  under  the  charter  and  laws  re- 
ferred to,  in  the  fact  that  numerous  convey- 
ances were  executed  by  femes  covert,  as  well  as 
other  persons,  since  the  repeal  of  the  Act  of 
1691,  without  acknowledgment  by  the  grant- 
ors, by  which  large  and  valuable  estates  have 
passed,  the  validity  of  which  conveyances  is 
not  now  questioned.  It  is  true  that,  in  many 
instances,  such  conveyances  were  recorded  ; 
but  the  proof  of  their  execution  before  the  of- 
ficers granting  the  certificates  was  made  by  the 
subscribing  witnesses.  17  Wend. ,  119  ;  3  R 
S.,  App.,  22,  1st  ed.  We  may  also  infer  that 
the  practice  of  acknowledgment  was  further 
promoted  by  the  Act  of  January  27,1710,  which 
authorized  such  deeds  as  were  acknowledged 
20 1*]  *and  recorded  in  pursuance  of  the  Act 
or  the  transcripts  thereof,  to  be  given  in  evi- 
dence in  any  court  of  record  within  the  Colo- 
ny. 3  R.  S.,  App.,  5,  1st  ed.  And  it  seems 
that,  after  the  passage  of  this  Act,  if  not  be- 
fore, the  practice  of  acknowledgment  by  mar- 
ried women  was  the  same  as  that  of  other  per- 
sons; and  from  this  period  until  the  Act  of 
1771,  there  appears  to  have  been  no  settled  or 
fixed  rule  on  the  subject,  but,  on  the  contrary, 
it  is  said,  "  a  loose  and  unsettled  practice  pre- 
vailed." 15  Johns.,  89.  I  think,  therefore,  we 
may  justly  doubt  whether  any  usage  or  cus- 
tom existed  in  the  Colony,  at  the  time  of  the 
execution  of  the  paper  in  question,  which  made 
the  acknowledgment  of  the  wife,  before  a  pub- 
lic officer,  indispensably  necessary  to  give  ef- 
fect to  her  deed. 

But  admitting  this  conclusion  to  be  incor- 
rect, still  lam  inclined  to  the  opinion  that  the 
deed  in  question  was  confirmed,  so  far  as  any 
want  of  acknowledgment  was  concerned,  by 
the  Act  of  February  16,  1771,  entitled  "An 
Act  to  Confirm  Certain  Ancient  Conveyances, 
and  Directing  the  Manner  of  Proving  Deeds  to 
be  Recorded."  3  R.  S.,  App.  22,  1st  ed.  The 
preamble  and  1st  section  of  the  Act  are  as  fol- 
lows :  "  Whereas,  it  has  been  an  ancient  prac- 
tice in  this  Colony  to  record  deeds  concerning 
real  estates,  upon  the  previous  acknowledg- 
ment of  the  grantors,  or  proof  made  by  one  of 
the  subscribing  witnesses  of  the  execution  of 
the  instruments  before  a  member  of  His  Maj- 
esty's Council,  a  judge  of  the  Supreme  or 
County  Court,  or  a  master  in  chancery,  and 
sometimes  before  a  justice  of  the  peace;  and 
whereas,  there  are  lands  and  tenements  held 
under  the  deeds  of  femes  covert,  not  acknowl- 
edged in  manner  aforesaid,  and  yet  made,  bona 
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fide,  and  for  valuable  considerations;  the  pur- 
chasers whereof,  and  those  holding  under  them 
ought  to  be  secured  both  in  law  and  equity, 
against  the  respective  grantors,  their  heirs  and 
assigns:  Be  it,  therefore,  enacted  and  declared, 
etc.,  that  no  claim  to  any  real  estate,  whereof 
any  person  is  now  actually  possessed,  whether 
as  tenant  in  common,  or  otherwise,  shall  be 
deemed  to  be  void  upon  the  pretense  that  the 
feme  covert  granting  the  same  had  not  been 
privately  examined  before  any  of  the  public 
officers  or  magistrates  aforesaid,  etc."  This 
Act,  I  think,  was  evidently  'intended  [*2O2 
to  confirm,  in  some  way,  all  such  deed  as  are 
mentioned  in  the  preamble,  made  in  good  faith 
and  fora  valuable  consideration;  and  the  words 
"not  acknowledged  in  manner  aforesaid," 
clearly  indicate  to  my  mind  that  the  deeds  of 
feme  covert,  particularly  alluded  to,  were  exe- 
cuted without  any  acknowledgment.  For  it 
can  hardly  be  presumed  that  the  phraseology 
here  employed  would  have  been  used,  if  such 
deeds  had  been  acknowledged  upon  a  private 
examination,  or  in  any  other  mode.  The  en- 
acting clause  also  shuts  out  all  pretense  that  a 
private  examination,  before  any  of  the  public  of- 
ficers mentioned,  was  necessary  ;  and  confirms 
the  practice,  theretofore  in  use,  of  proving  the 
execution  of  deeds,  for  the  purposes  of  record, 
before  the  officers  granting  the  certificates,  by 
the  subscribing  witnesses.  It  will  be  further 
observed  that,  by  this  clause,  no  claim  to  any 
real  estate,  whereof  any  person  was  then  actu- 
ally possessed,  could  be  defeated  upon  the  pre- 
tense, that  the  feme  covert  granting  the  same 
had  not  been  privately  examined  before  any 
one  of  the  officers  or  magistrates  named;  there- 
by plainly  implying,  it  seems  to  me,  that  the 
deeds  of  femes  covert,  mentioned  in  the  pream- 
ble as  having  been  executed  without  any  ac- 
knowledgment, might  be  proved  by  the  sub- 
scribing witnesses;  and  that,  upon  such  proof, 
no  pretense,  or  rather  presumption  of  law, 
should  be  set  up,  that  the  wife  had  acted  un- 
der the  coercion  of  the  husband. 

This  view  of  the  subject  seems  to  be  borne 
out  also  by  the  colonial  Act  of  1710,  to  which 
I  have  before  alluded,  entitled  "  An  Act  for 
the  Better  Settlement  and  Assurance  of  Lands 
in  this  Colony. "  The  4th  section  of  the  Act 
reads  as  follows  :  "  Whereas,  by  many  acci- 
dents, the  deeds  and  writings  relating  to  es- 
tates, some  time  have  been  and  may  hereafter 
be  destroyed,  consumed  and  lost,  whereby  the 
lawful  and  rightful  owner  of  any  lands,  mes- 
suages, houses,  tenements  and  hereditaments, 
may  be  exposed  to  many  doubtful,  expensive 
and  vexatious  suits,  and  other  inconveniences; 
for  the  preventing  whereof,  Be  it  enacted  by 
the  authority  aforesaid,  that  all  and  every  deed 
or  deeds,  conveyance  or  conveyances  and  writ- 
ings relating  to  the  title  or  property  of  any 
lands,  messuages,  tenements  or  hereditaments, 
*within  this  Colony,  which  have  been  [*2O3 
already,  or  shall  be  hereafter  executed,  being 
duly  acknowledged  and  recorded  in  the  secre- 
tary's office  of  the  said  Colony,  or  in  the  coun- 
ty records,  where  such  lands  are  situate  and 
being  ;  such  deed  or  writings  so  recorded,  or 
transcript  thereof,  shall  be  good  and  effectual 
evidence  in  any  court  of  record  within  this 
Colony,  to  all  intents  and  purposes,  as  if  the 
original  deed  or  deeds,  conveyance  or  convey  - 
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ances  and  writings  was  or  were  produced  and 
proved  in  court."  This  section,  in  my  judg- 
ment, clearly  implies  that  all  original  deeds, 
conveyances  and  writings,  relating  to  the  title 
of  any  lands  or  tenements  within  the  Colony, 
might  be  proved  in  court  on  the  trial ;  and  it 
makes  no  distinction  between  the  deeds  of 
femes  covert,  and  those  of  other  persons.  The 
only  object  of  the  acknowledgment  of  a  deed, 
expressed  by  this  section,  seems  to  have  been 
to  perpetuate  the  evidence  of  its  execution  by 
a  proper  record;  and  to  make  the  production 
of  such  record,  or  a  transcript  thereof,  evi- 
dence, the  same  as  proof  of  the  original.  It 
may,  therefore,  be  safely  inferred,  I  think,  that 
the  Colonial  Legislature  of  1710  sanctioned  the 
principle  that  a.  feme  covert,  in  conjunction  with 
her  husband,  might  convey  her  real  estate  by 
deed,  without  any  acknowledgment  before  a 
public  officer.  The  acknowledgment  seems  to 
have  been  merely  one  of  the  modes  of  proving 
the  execution.  Other  evidence  of  execution, 
such  as  the  testimony  of  the  subscribing  wit- 
nesses, was  undoubtedly  admissible  under  the 
then  existing  law. 

The  case  of  Jackson  v.  Oilchrist  has  been  re 
lied  on,  by  the  counsel  for  the  defendant  in 
error,  to  show  that  some  acknowledgment  by 
the  wife,  taken  before  a  public  officer,  was 
necessary  to  pass  her  estate.  But  in  that  case 
the  court  was  not  called  upon  to  decide  wheth- 
er a  deed  executed  by  the  wife,  without  any 
acknowledgment  before  a  public  officer,  was 
valid.  The  question  there  was,  whether  a 
certain  certificate  or  memorandum,  indorsed 
on  the  deed,  was  sufficient,  of  itself,  to  prove 
the  execution.  The  certificate  or  memoran- 
dum was  in  the  following  words  :  "  This  day 
came  before  me,  one  of  His  Majesty's  justices 
for  the  County  of  Essex,  the  within  named 
2O4:*]  Joshua  Hunloke  *and  Ann,  his  wife, 
to  acknowledge  this  indenture,  to  be  their  acts 
and  deed  ;  this  19th  of  February,  1711.  At- 
tested per  me,  Jno.  Blanchard."  The  deed 
was  held  to  be  valid,  and  the  certificate  or 
memorandum  sufficient  proof  of  its  execution, 
especially  under  the  colonial  Act  of  1771,  not- 
withstanding the  defect  in  form.  The  above 
form  certainly  cannot  claim  to  be  any  higher 
or  more  satisfactory  evidence  of  the  execution 
of  a  deed,  than  proof  by  the  subscribing  wit- 
nesses. And  even  supposing,  in  this  case,  there 
had  been  an  acknowledgment  of  Jane  Van 
Winkle,  before  a  competent  officer,  without  a 
private  examination,  and  that  a  certificate  to 
that  effect  had  been  indorsed  on  the  deed — 
which,  it  is  admitted  by  the  counsel  for  thede 
fendant  in  error,  would  have  been  a  full  com- 
pliance with  the  usage  of  the  Colony  prior  to 
the  Act  of  1771 — would  such  certificate  be  a 
more  safe  and  reliable  medium  of  proof  than 
the  testimony  of  the  subscribing  witnesses?  Or 
could  the  court,  upon  such  certificate,  come 
to  a  more  satisfactory  conclusion  as  to  the  free 
consent  of  the  wife?  I  think  not.  For,  in  the 
examination  of  the  subscribing  witnesses,  all 
the  facts  and  circumstances  attending  the  exe- 
cution could  be  inquired  into,  and  any  coer- 
cion of  the  husband  most  probably  detected. 
No  greater  security,  at  best,  would  be  likely 
to  result  from  a  certificate  of  the  simple  fact 
of  acknowledgment.  There  is.  I  believe,  no 
dispute,  that  deeds  of  persons  other  than  mar- 
1 1 :  i.i.  6. 


ried  women  could  be  proved  without  acknowl- 
edgment; and  so  long  as  the  private  examina- 
tion of  the  wife  was  dispensed  with  and  deemed 
to  be  unnecessary,  I  can  see  no  good  reason 
why  her  estate  should  not  pass  in  the  same 
manner  as  that  of  her  husband. 

From  all  the  knowledge  or  information, 
therefore,  which  I  have  been  able  to  obtain  on 
the  subject,  it  seems  clear  to  my  mind  that  the 
mode  of  proving  the  execution  of  deeds,  as 
well  of  femes  covert  as  other  persons,  by  the 
subscribing  witnesses,  prevailed  in  the  Colony 
without  interruption,  at  least  from  the  repeal 
of  the  Act  of  1691,  until  the  year  1771;  and 
the  better  evidence  seems  to  be  that  such  was 
the  only  mode  in  use  previous  to  the  Charter 
of  Liberties  in  1683.  This  mode,  certainly,  as 
well  as  others,  is  recognized  by  the  Act  of 
1771  as  "an  ancient  *practice;"  and  [*2O5 
is  equally  entitled  to  be  upheld.  The  present 
case  is  also  analogous  to  Lloyd  v.  Taylor,  1 
Dall.,  17.  There  the  question  arose  whether 
the  deed  under  which  the  defendant  claimed 
title,  having  been  executed  by  a  feme  covert  in 
conjunction  with  her  busband,  without  ac- 
knowledgment, was  valid  under  the  colonial 
law  of  Pa. ;  and,  in  answer  to  the  objection 
raised  by  counsel,  the  language  of  the  case  is 
as  follows:  "  But  it  appearing  in  evidence  that 
it  had  been  the  constant  usage  of  the  province 
formerly  for  femes  covert  to  convey  their  es- 
tates in  this  manner,  without  an  acknowledg- 
ment or  separate  examination;  and  that  there 
were  a  great  number  of  valuable  estates  held 
under  such  titles,  which  it  would  be  danger- 
ous to  impeach  at  this  time  of  day,  the  court 
gave  a  charge  to  the  jury  in  favor  of  the  de- 
fendants founded  on  the  maxim  communis  er- 
ror facit  jits."  I  consider  this  decision  entitled 
to  great  weight,  and  in  all  respects  applicable 
to  the  present  case. 

I  am  aware  that,  accustomed  as  most  of  us 
are  to  our  present  statute  mode  of  conveyanc- 
ing, we  are  at  first  sight  led  to  believe  that  all 
conveyances  of  married  women  are  defective 
without  a  proper  acknowledgment  before  a 
public  officer.  But  when  we  look  at  the  situa- 
tion of  the  Colony  in  its  early  settlement,  and 
consider  the  sparseness  of  its  population,  the 
cheapness  of  land,  and  the  defect  of  legal 
learning  among  its  inhabitants,  besides  the  in- 
convenience of  access  to  public  officers  compe- 
tent to  perform  the  duties  now  required  in  this 
respect,  much  of  the  difficulty  disappears,  and 
we  can  easily  account  for  the  loose  and,  to  us, 
unsatisfactory  mode  of  conveying  estates  which 
then  prevailed.  Were  we  required  to  hold  the 
same  strictness  in  relation  to  conveyances  then 
made,  as  to  those  executed  under  our  present 
statute  regulations,  interminable  litigation 
would  arise,  and  great  injustice  would  be  done 
to  the  holders  of  estates  under  such  titles;  in 
fact,  there  would  be  no  end  to  the  hardships 
and  injustice  growing  out  of  such  a  state  of 
things.  Lands  which  have  received  all  and 
even  twice  their  value  from  improvements 
made  under  such  titles,  would  be  swept  away 
from  the  present  occupants,  and  the  descend- 
ants of  the  grantors  would  in  many  instances 
receive  the  benefit,  not  only  of  the*tull[*2OO 
consideration  of  the  original  purchase,  but  of 
all  the  labor  and  earnings  of  succeeding  gen- 
erations. 
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From  the  best  consideration  I  have  been  able 
to  give  the  subject,  I  am  of  the  opinion  that 
the  deed  in  question,  if  executed  in  good  faith 
and  for  a  valuable  consideration,  was  valid, 
notwithstanding  any  want  of  acknowledgment; 
that  the  defendant  below  was  entitled  to  prove 
the  execution  of  the  same  by  the  subscribing 
witnesses,  or  any  other  competent  evidence: 
and  that  any  question  of  fact  raised  at  the  trial 
upon  the  insufficiency  of  the  proof  to  establish 
the  deed,  should  have  been  submitted  to  the 
jury. 

Another  objection  is  taken  to  the  deed,  viz. : 
that  it  purports  to  convey  only  the  life  estate 
of  John  Van  Winkle. 

The  deed  purports  to  have  been  made  be- 
tween John  Van  Winkle  of  Saddle  River,  in 
the  County  of  Bergen,  in  the  eastern  division 
of  the  Province  of  N.  J.,  yeoman,  and  Jane, 
his  wife,  of  the  first  part,  and  Jacob  Van 
Winkle  of  Ackqueckenong,  in  the  County  of 
Essex,  in  said  eastern  division,  cordwaiuer,  of 
the  second  part;  and  then  goes  on  to  witness, 
that  the  said  John  Van  Winkle  (by  and  with 
the  voluntary  consent  and  good  liking  of  Jane 
his  said  wife,  testified  by  her  being  a  party 
hereunto,  and  signing  and  sealing  these  pres- 
ents), for  and  in  consideration  of  the  sum  of 
£115  to  him  in  hand  paid,  etc.,  hath  granted, 
bargained,  sold,  released  and  confirmed,  and 
by  these  presents  doth  grant,  bargain,  sell,  re- 
lease and  confirm,  unto  the  said  Jacob  Van 
Winkle,  his  heirs  and  assigns  forever,  lot  No. 
7  [being  the  premises  in  question],  together 
with  all  and  singular  the  rights,  liberties  and 
privileges  to  the  same  belonging  or  in  anywise 
appertaining,  and  also  all  the  estate,  right, 
title,  interest,  possession,  claim  and  demand 
whatsoever,  either  in  law  or  equity,  of  them 
the  said  John  Van  Winkle  and  Jane,  his  wife, 
of,  in  or  to  any  part  or  parcel  thereof;  with  the 
usual  habendum,  to  the  said  Jacob  Van  Winkle, 
his  heirs  and  assigns  forever. 

Thus  far,  the  grant,  in  terms,  proceeds  from 
John  Van  Winkle  alone,  notwithstanding  Jane 
is  a  party  to  the  deed,  and  by  that  means  gives 
her  voluntary  consent  to  the  acts  of  her  hus- 
2O7*]  band;  *and  did  the  grant  end  here,  it 
might  be  very  questionable  whether  the  es- 
tate of  the  wife  would  pass  under  it,  although 
such  might  have  been  the  intention  of  the  par- 
ties. But  immediately  after  the  habendum,  un- 
der the  separate  grant  of  the  husband,  follows 
the  joint  grant  of  the  parties  of  the  first  part,  in 
the  following  words:  "And  the  said  John  Van 
Winkle  and  Jane,  his  said  wife,  for  themselves, 
their  heirs,  executors  and  administrators,  and 
for  every  of  them,  do  grant  and  grant  to  and 
with  him,  the  said  Jacob  Van  Winkle,  his  heirs 
and  assigns.that  he, the  said  Jacob  Van  Winkle, 
shall  and  may  at  all  times,  and  from  time  to 
time  forever  hereafter,  peacebly  and  quietly 
have,  hold,  possess  and  enjoy  the  above  grant- 
ed lot  of  land  and  premises,  without  any  let, 
suit,  trouble,  denial  or  interruption  of  them 
the  said  John  Van  Winkle  and  Jane,  his  wife, 
their  heirs  or  assigns,  or  any  other  person  or 
persons  claiming  by,  from  or  under  them  and 
any  of  them."  Next  follows  the  usual  clause 
of  warranty  by  John  Van  Winkle,  and  the 
deed  purport*  to  be  subscribed,  sealed  and  de- 
livered, in  the  ordinary  manner,  in  the  pres- 
ence of  two  attesting  witnesses. 
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This  second  or  joint  grant  of  the  husband 
and  wife  seems  merely  to  come  in  aid  of  the 
first,  and,  I  think,  leaves  no  doubt  of  the  in- 
tention of  the  wife  to  convey  her  estate.  And 
"  where  there  is  sufficient  matter  to  guide  the 
intent  of  the  party,  in  such  manner  that  lay 
persons  may  understand  it;  or  sufficient  matter 
is  contained  in  the  deed  to  show  the  intent; 
there  the  deed,  and  the  words  therein,  shall  be 
taken  so  as  to  make  the  deed  good  rather  than 
destroy  it."  1  Shep.  Touch.,  253,  n.  1,  Am. 
ed.,  1808.  Also,  in  construing  a  deed  accord- 
ing to  the  intent,  the  construction  must  be 
upon  the  whole  deed,  and  not  one  part  taken 
and  another  left  out;  and  a  deed  ought  to- 
be  so  expounded  that  all  parts  of  it  may  stand 
together.  Id.;  2  Bl.  Com.,  379.  It  is  true,  if 
there  be  two  clauses  so  totally  repugnant  to- 
each  other,  that  they  cannot  stand  together, 
the  first  shall  be  received  and  the  latter  reject- 
ed. 2  Bl.  Com.,  380.  But  in  this  deed  I  can 
see  no  such  repugnancy.  All  parts  of  it  har- 
monize sufficiently,  and  apt  words  are  used  in 
the  grant  to  pass  the  estate.  I  think  also  the 
deed  imports  a  sufficient  Consideration.  [*2O8 
It  is  true,  the  receipt  of  the  money  purports  to 
have  been  by  the  husband  alone.  But  to  this 
I  can  see  no  particular  objection,  as  the  money 
would,  undoubtedly,  have  passed  into  his 
hands  under  any  circumstances;  for  he  had 
the  legal  right  to  control  it. 

In  my  opinion,  therefore,  the  judgment  of 
the  Supreme  Court  should  be  reversed,  and  a 
venire  de  now  awarded,  with  costs  to  abide  the 
event. 

Root  and  Scott,  Senators,  also  delivered 
opinions  in  favor  of  reversing  the  judgment  of 
the  Supreme  Court,  holding  that  the  deed  to 
Jacob  Van  Winkle,  of  May,  5,  1760,  was  suf- 
ficient to  convey  all  the  estate  of  Jane  Van 
Winkle,  notwithstanding  she  had  never  ac- 
knowledged it. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present  who  heard  the  argument,  twen- 
ty-one in  number,  voted  for  reversal. 

Judgment  reversed. 

Re-affirmed— 10  N.  Y.,  422. 

Cited  in-4  N.  Y.,  36;  47  N.  Y.,  113;  13  Hun,  21;  4 
Bos.,  295;  5  Rob.,  630. 


DOWNER  v.  THOMPSON. 

Sales — Shipment  of  Too  Large  a  Quantity — Ac- 
tion for  the  Quantity  Ordered — Nonsuit — Re- 
versal. 

The  plaintiff,  having  received  an  order  from  th& 
defendant  to  forward  250  barrels  of  cement,  sent  by 
a  carrier  260  barrels,  which  the  defendant  refused 
to  receive,  saying,  among:  other  things,  that  there 
was  more  than  he  had  ordered,  and  that  the  quality 
was  not  good ;  whereupon  the  carrier  took  the  ce- 

NOTE.— Sales  of  chattels— Delivery  of  more  than  the 
contract  calls  for. 

"The  American  decisions  make  a  distinction  be- 
tween those  cases  where  the  act  of  separation  is  bur- 
densome and  expensive,  or  involves  selection,  and 
those  where  the  article  is  uniform  in  bulk  and  the 
act  of  separation  throws  no  additional  burden  on 
the  buyer.  In  the  latter  class  of  cases  a  tender  of 
too  much,f  rom  which  the  buyer  is  to  take  the  proper 
quantity,  is  a  good  delivery."  2  Benjamin,  Sales, 
899  (note  by  Mr.  Corbin,  the  American  editor),  citing 
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ment  away  and  stored  it.  Afterwards  a  letter  was 
written  to  the  plaintiff  by  the  defendant,  in  which 
he  placed  his  refusal  to  receive  the  cement  on  the 
sole  ground  that  the  quality  was  not  Rood,  but  ad- 
mitted that  the  order  had  been  complied  with  as  to 
the  number  of  barrels.  The  plaintiff  then  brought 
an  action  for  the  value  of  the  250  barrels  of  cement, 
declaring  as  for  goods  bargained  and  sold,  and  for 
goods  sold  and  delivered ;  but  he  was  nonsuited  at 
the  trial  because  the  number  of  barrels  ordered  had 
been  delivered  to  the  carrier  as  part  of  a  larger 
number,  without  being  counted  out  or  separated, 
and  that  therefore  no  sale  had  taken  place.  Held, 
that  the  nonsuit  was  erroneously  granted,  and  that 
2O9*]  the  case  should  have  been  submitted  *to  the 
jury  :  for  if  the  entire  quantity  of  cement  delivered 
to  the  carrier  was  intended  as  a  mere  compliance 
with  the  order,  and  was  not  sent  for  the  purpose  of 
charging  the  defendant  with  the  excess,  he  was 
liable. 

Citations— Long,  Sales,  287,  ed.  1839 ;  Com.  Cont., 
164,  et  »eq. ;  7  Cow.,  85 ;  13  Johns.,  294. 

ON  error  from  the  Supreme  Court,  where 
Downer  sued  Thompson  in  an  action  of 
aasumpsit,  and  the  latter  recovered  judgment. 
The  declaration  contained  counts  for  goods 
and  cement  bargained  and  sold,  and  for  goods 
and  cement  sold  and  delivered.  Plea,  the  gen- 
eral issue,  with  notice  of  special  matter.  The 
cause  was  tried  before  Gridley,  C.  Judge,  at 
the  Oneida  Circuit,  in  October,  1840,  and  the 
facts  proved  on  the  trial  were  substantially  as 
follows: 

The  defendant,  who  resided  at  Hastings, 
Westchester  Co.,  addressed  a  letter  to  the 
'plaintiff,  who  resided  at  Chittenango,  Madison 
Co.,  directing  him  to  forward  250  barrels  of 
cement  as  soon  as  practicable;  adding,  "I 
hope  the  quality  will  be  of  the  best."  This 
letter  was  dated  August  21,  1838.  On  the  4th 
of  September  following,  the  plaintiff  deposited 
on  board  a  canal  boat,  to  the  care  of  Messrs. 
A.  &  J.  Howland,  Troy,  260  barrels  of  cement, 
directed  to  the  defendant  at  Hastings.  The 
Messrs.  Howland  duly  forwarded  the  cement 
from  Troy  by  a  schooner,  and  it  arrived  at 
Hastings  on  the  17th  of  the  same  month. 

It  appeared  by  the  testimony  of  the  captain 
of  the  schooner,  A.  Osborn,  that  on  arriving 
at  Hastings  he  saw  the  defendant,  and  tola 
him  the  cement  was  ready  for  delivery;  that 
the  defendant  thereupon  came  on  board  and 
asked  how  many  barrels  there  were,  to  which 
the  captain  replied,  260;  that  the  defendant 
said  he  had  not  ordered  so  many,  but  only  250 
barrels,  and  the  cement,  moreover,  had  not 
come  as  soon  by  two  or  three  weeks  as  he  ex- 
pected, in  consequence  of  which  he  had  been 
obliged  to  purchase  another  lot;  that  several 
experiments  were  then  made  by  the  defendant, 
with  a  view  of  ascertaining  the  quality  of  the 
cement,  and  he  finally  refused  to  accept  it,  say- 
ing "it  was  not  as  good  cement  as  he  had  sent 
for,  and  he  should  not  take  it  at  any  rate;"  that 
the  captain  thereupon  observed,  if  the  cement 
was  not  accepted,  he  must  carry  it  to  N.  Y. 
21O*]  and  store  it,  and  he  accordingly  *did 
so.  He  further  testified  that  he  did  not  offer 


to  the  defendant  250  barrels  only,  nor  tell  him 
he  could  have  any  quantity  less  than  the  260- 
barrels  on  board. 

Nathan  Cobb  testified  that  "the  shipping  bill 
of  the  cement  was  made  out  by  him  and  de- 
livered to  the  captain  of  the  canal-boat;"  and 
that  he,  the  witness,  was  then  acting  as  the 
plaintiff's  agent.  This  bill  stated  the  number 
of  barrels  to  be  260.  The  bill  sent  by  the 
schooner,  and  signed  by  the  Messrs.  Howland, 
stated  the  number  of  barrels  in  the  same  way, 
and  directed  the  captain  of  the  schooner  to 
"collect  freight  at  one  shilling  and  threepence 
per  barrel." 

It  further  appeared  from  the  testimony  of 
Cobb  that  the  defendant's  usual  mode  of  sell- 
ing cement  was  by  weight,  calling  each  300 
pounds  a  barrel;  that  the  barrels  in  question 
varied  in  weight,  some  containing  about  300 
pounds,  and  others  considerably  more;  and 
that,  estimating  the  cement  by  weight,  and 
calling  each  300  pounds  a  barrel,  the  quantity 
sent  would  exceed  260  barrels. 

Cobb  also  testified  as  follows:  "The  bill  [re- 
ferring to  a  memorandum  in  figures  kept  by 
another  person  at  the  time  of  putting  the  ce- 
ment on  board  the  canal-boat]  indicates  the 
weight  [of  the  cement],  and  if  witness  was  to 
make  out  the  bill  from  that  paper,  he  would 
do  it  by  weight.  But  the  plaintiff  directed  him 
last  spring  to  make  out  this  bill  by  number, 
and  he  made  it  out  accordingly.  In  the  plaint- 
iff's books  the  charge  is  made  to  Thompson 
[the  defendant]  by  weight,  indicating  the  num- 
ber of  barrels." 

The  plaintiff  read  in  evidence  a  letter  re- 
ceived by  him  from  the  defendant,  dated  Oc- 
tober 11,  1838,  in  these  words:  "Sir,  The  two 
hundred  and  and  fifty  barrels  of  cement  which 
you  sent  to  Hastings,  in  compliance  with  my 
order  were,  upon  inspection,  rejected,  and 
were  then  removed  by  your  captain.  I  am  ad- 
vised by  my  counsel  that  I  am  in  nowise  re- 
sponsible to  you  for  this  cement,  the  warranty 
which  the  law  implies  on  your  part  that  it 
shall  pass  inspection  at  the  works,  having 
failed.  Under  these  *circumstances,  [*211 
and  as  my  contract  made  it  necessary  for  me 
to  procure  other  cement,  which  I  have  done, 
you  will  now  take  notice  that  I  have  nothing 
to  do  with  it." 

It  appeared  that  the  cement  was  worth  $1.94 
per  barrel,  estimating  by  count  and  including 
freight  and  charges. 

The  plaintiff  here  rested,  claiming  to  recover 
the  value  of  250  barrels;  whereupon  the  de- 
fendant moved  for  a  non-suit,  insisting  that  the 
evidence  given  did  not  sustain  either  count  in 
the  declaration.  The  circuit  judge  granted  the 
motion,  and  the  plaintiff  excepted.  At  the 
July  Term  of  the  Supreme  Court,  1841,  the 
plaintiff  moved  for  a  new  trial,  but  at  the  suc- 
ceeding October  Term  the  motion  was  denied. 
For  the  opinion  of  the  Supreme  Court  deliv- 


Cronlnger  v.  Crocker,  62  N.  Y..  151,  157 ;  Stevenson 
v.  Burgtn.  49  Pa.,  36,  44:  Clark  v.  Baker,  11  Met.. 
18«:  Marland  v.  Stanwood,  101  Mass..  470;  Brewer  v. 
Housatonic  It.  R.  Co.,  104  Mass.,  5H3;  Hodman  v. 
Oullford.  112  Mass.,  405;  Lockhart  v.  lioiisHI,  77  Pa.. 
63;  Iron  Cliffs  Co.  v.  Buhl.  42  Mich.,  86;  Damon  v. 
Osborn,  1  Pick.,  476:  Southwell  v.  IkM>7.1ey  .5  Oregon, 
143:  Page  v.  Carpenter,  10  N.  H.,  77:  Hanson  v.  Mad- 
igan.  9  Wis..  146;  S.  C.,  13  Wis..  67  ;  Larkln  v.  Mitch- 
ell. 42  Mich.,  296. 
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In  England  the  general  rule  is  stated  to  be  that 
the  buyer  Is  entitled  to  refuse  the  whole  of  the 
goods  if  they  exceed  the  quantity  agreed,  and  the 
vendor  has  no  right  to  insist  upon  the  buyer's  ac- 
ceptance of  all  or  upon  his  selecting  out  of  a  larger 
quantity  the  quantity  purchased. 

See  Kylands  v.  Kreitman,  19  C.  B.  N.  S.,  351  ;  Hart 
v.  Mills,  15  M.  &  W.,  85;  Eastern  Counties  K.  Co.  v. 
Phlllipson,  16  C.  B.,  2. 
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ered  on  that  occasion,  see  2  Hill,  238.  The 
plaintiff  afterwards  brought  error  to  this  court, 
where  the  case  was  argued  by, 

Messrs.  W.  McCall  and  M.  T.  Reynolds, 
for  plaintiff  in  error,  and 

Mr.  C.  P.  Kirkland,  for  defendant  in  error. 

Hopkins,  Senator.  Was  there  not  testi- 
mony given  from  which  a  jury  might  find  that 
the  plaintiff  intended  to  answer  the  order  of 
the  defendant  for  the  250  barrels  of  cement, 
by  delivering  to  him  the  260  barrels?  The 
plaintiff  at  no  time  claimed  anything  for  the 
excess,  and  has  not  sued  for  it.  The  excess 
would  hardly  seem  to  be  so  large  as  to  pre- 
clude a  jury  from  inferring  that  it  was  only 
added  to  make  sure  of  having  delivered  enough ; 
there  being  some  doubt,  perhaps,  as  to  the 
manner  in  which  the  defendant  might  wish  the 
quantity  determined.the  article  moreover  being 
liable  to  some  loss  by  leakage,  and  the  excess 
being  of  no  very  great  value  as  compared  with 
the  anticipated  profit  upon  the  whole. 

An  over  performance  of  the  contract  could 
only  be  beneficial  to  the  defendant.  If  the  rule 
is  to  be  a  rigid  one  that  no  more  shall  be  de- 
livered than  is  contracted  for,  then  the  least 
overplus  must  vitiate  the  delivery.  But  if  some 
latitude  is  to  be  allowed  for  the  sake  of  abun- 
dant caution,  as  I  think  there  should  be,  who  is 
212*]  *to  decide  how  much  excess  there  may 
be  without  vitiating  the  delivery?  It  seems  to 
me  that  this  is  a  question  for  the  jury  alone  to 
decide,  under  all  the  varying  circumstances  of 
each  case. 

But  I  think  there  was  testimony  in  this  case 
showing  that  the  defendant  waived  the  objec- 
tion, even  if  he  ever  made  any,  that  there  was 
too  much  delivered.  He  did  not  make  that  an 
objection  at  any  time,  though,  on  the  arrival  of 
the  vessel,  he  replied  to  the  statement  of  the 
captain,  in  respect  to  the  number  of  barrels. that 
there  was  more  than  he  sent  for.  The  fact 
which  he  admitted  at  the  same  time,  viz.:  that 
he  had  already  bought  another  lot  at  one  or 
two  shillings  less  per  barrel,  indicates  more 
probably  the  true  objection.  His  subsequent 
letter, written  under  advice  of  counsel,  stating 
in  so  many  words  that  250  barrels  had  been 
sent,  put  the  objection  wholly  upon  other 
grounds. 

I  think  the  circuit  judge  erred  in  withhold- 
ing the  case  from  the  jury.  And  I  cannot  for- 
bear the  expression  of  the  opinion,  in  which  I 
know  many  able  and  upright  members  of  the 
legal  profession  as  well  as  others,  concur,  that 
it  is  becoming  matter  of  just  apprehension  that 
our  courts  do  not  sufficiently  appreciate  the 
rights  and  duties  of  jurors. 

I  think  the  judgment  should  be  reversed, 
and  a  new  trial  granted. 

Lott,  Senator.  The  declaration  in  this  case 
contains  counts  for  goods  and  cement  bar- 
gained and  sold,  and  also  for  goods  and  cement 
sold  and  delivered.  The  plaintiff  was  non- 
suited, and  the  Supreme  Court  refused  to  grant 
a  new  trial.  In  their  opinion  they  say:  "  The 
difficulty  of  the  plaintiff  lies  in  not  having  nu- 
merically complied  with  the  order,  which  was 
for  two  hundred  and  fifty,  and  not  two  hun- 
dred and  sixty  barrels."  Was  that  fact  of  itself 
sufficient  to  warrant  a  nonsuit?  It  is  true  that, 
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while  any  act  is  to  be  done  by  the  vendor  in 
order  to  ascertain  the  value,  quantity  or  qual- 
ity of  the  goods,  the  delivery  is  not  complete. 
Long.,  Sales,  267,  ed.  1839;  Com.  Cont.,  164, 
el  seq.;  Outvoter  v.  Dodge,  7  Cow.,  85.  This 
*rule  is  not  questioned;  but  the  present  [*213 
case  does  not,  in  my  opinion,  fall  within  it. 

Although  the  order  given  by  the  defendant 
was  to  send  250  barrels,  yet  the  whole  quan- 
tity shipped  was  forwarded  as  a  compliance 
with  it.  No  selection  was  to  be  made  of  any 
portion  from  the  common  bulk;  nor  did  any 
thing  remain  to  be  done  by  the  vendor.  In- 
deed, the  defendant  himself,  in  his  letter  ap- 
prising the  plaintiff  of  his  rejection  of  the  ce- 
ment, expressly  admits  that  it  wassentin  com- 
pliance with  the  order,  and  claims  his  dis- 
charge from  liability  on  the  distinct  and  spe- 
cific ground  that  it  would  not  pass  inspection 
at  the  works.  If  that  had  been  one  of  the 
terms  of  the  contract,  I  concede  the  delivery 
would  not  have  been  complete  until  the  cement 
had  been  inspected.  That  objection  was.  how- 
ever, not  raised  at  the  trial;  nor  is  it  alluded  to 
in  the  decision  of  the  court  below. 

Again;  even  if  the  shipment  of  the  cement 
did  not  alone  constitute  a  complete  delivery, 
by  reason  of  the  excess  in  the  quantity;  yet 
certainly  there  were  facts  and  circumstances 
attending  the  offer  of  delivery,  and  the  defend- 
ant's refusal  to  accept,  which  called  for  a  sub- 
mission of  the  case  to  the  jury  for  their  de- 
cision. De  Bidder  v.  McKnight,  13  Johns., 
294. 

The  nonsuit  was,  in  my  opinion,  improperly 
granted,  and  the  judgment  of  the  court  below 
should  be  reversed. 

Strong,  Senator.  The  question  in  this  case 
is,  whether  the  count  in  the  declaration  for 
goods  bargained  and  sold,  or  the  one  for  goods 
sold  and  delivered,  is  so  far  sustained  by  the 
evidence  that  the  matter  should  have  been 
submitted  to  the  jury.  250  barrels  of  cement 
were  ordered  by  the  defendant,  and  260  bar- 
rels were  forwarded  by  the  plaintiff.  The  de- 
fendant refused  to  accept,  not  on  the  ground 
now  set  up  that  the  number  of  barrels  was 
greater  than  he  had  directed,  and  that  he  was 
not  bound  to  make  a  selection;  but  because 
the  cement  was  not  as  good  as  that  for  which 
he  had  sent.  In  his  letter  to  the  plaintiff,  writ- 
ten a  few  days  afterwards,  he  distinctly  recog- 
nizes a  compliance  with  his  order  on  the  part 
of  the  plaintiff,  as  to  the  number  of  barrels, 
but  reiterates  substantially  the  objection  he 
*had  first  taken.  If  the  plaintiff  for-  [*214 
warded  the  260  barrels  as  and  for  250  barrels,  in 
order  that  no  dissatisfaction  might  exist  as  to  the 
quantity,  or  for  any  other  reason,  he  would  be 
entitled  to  recover  the  value  of  the  250  barrels; 
and  whether  he  did  so  was  a  proper  question 
for  the  jury  to  decide.  On  the  other  hand,  if 
the  260  barrels  were  not  sent  as  a  mere  com- 
pliance with  the  order,  the  defendant  was  not 
bound  either  to  make  a  selection  of  250  barrels 
out  of  the  larger  number,  or  to  take  the  extra 
ten  barrels  and  pay  for  them;  and  should  a  jury 
find  that  such  was  the  fact,  as  the  sale  would 
then  be  incomplete  as  well  for  250  as  for  260 
barrels,  the  defendant  would  be  entitled  to 
their  verdict.  The  plaintiff  is  entitled  to  have 
this  question  submitted  to  a  jury  and,  there- 
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fore,   the  judgment  of    the  Supreme  Court 
should  be  reversed. 

Bockee,  Porter,  Putnam,  Rhoades 
and  Wright,  Senators,  also  delivered  opinions 
in  favor  of  reversing  the  judgment  of  the  Su- 
preme Court,  on  the  ground  that  the  question 
should  have  been  submitted  to  the  jury. 

Lawrence,  Senator.  If  the  plaintiff  had 
delivered  250  barrels  of  cement  on  board  the 
canal-boat  at  Chittenango,  according  to  the 
terms  of  the  defendant's  order,  the  title  would 
have  immediately  passed  ;  for  it  might  then 
have  been  contended  with  propriety  that  the 
carrier  was  the  agent  of  the  defendant.  But, 
instead  of  the  250  barrels,  the  plaintiff  for- 
warded a  larger  quantity  of  cement,  viz. :  260 
barrels,  estimating  by  count,  and  270,  estimat- 
ing by  weight:  thus  refusing,  in  legal  effect  at 
least,  to  comply  with  the  defendant's  order, 
and  proposing  a  different  arrangement.  The 
carrier  was  not  the  defendant's  ageni  for  the 
purpose  of  consenting  to  this  proposition,  and 
as  the  defendant  himself  has  not  consented  to 
it,  the  titie  to  the  cement  remains  in  the  plaint- 
215*]  iff  to  this  day.  The  evidence  *given  at 
the  trial,  therefore,  failed  to  support  either 
count  of  the  declaration. 

But  it  is  said  that  the  cement  forwarded, 
though  exceeding  the  quantity  ordered  by  at 
least  ten  barrels,  may  have  been  intended  by 
the  plaintiff  as  a  compliance  with  the  defend- 
ant's request,  and  that  the  circuit  judge  should, 
therefore,  have  submitted  the  case  to  the  jury. 
The  plaintiff,  however,  never  intimated  any- 
thing of  the  kind  to  the  defendant,  nor  to  the 
earner  who  it  is  contended  was  his  agent.  On 
the  contrary,  the  carrier  was  directed  to  collect 
freight  on  260  barrels;  and  from  this  circum- 
stance it  is  fair  to  presume  that  the  plaintiff 
originally  intended  to  exact  payment  for  the 
whole  number.  Indeed,  the  point  seems  to  be 
put  at  rest  by  the  testimony  of  Cobb,  who 
swore  on  the  trial  that  "in  the  plaintiff's  books 
the  charge  is  made  out  to  Thompson  by  weight, 
indicating  the  number  of  barrels;"  thus  show- 
ing conclusively  that  the  entire  quantity  for- 
warded was  charged  to  the  defendant.  The 
captain  of  the  schooner  testified,  moreover, 
that  he  "did  not  offer  to  the  defendant  two 
hundred  and  fifty  barrels  only,  nor  tell  him 
he  could  have  any  quantity  less  than  two  hun- 
dred and  sixty;"  and  this  too  after  he  had  been 
apprised  that  the  excess  was  an  objection.  The 
defendant  was,  therefore,  left  to  suppose  that 
if  he  accepted  the  cement,  he  must  pay  for  the 
whole  which  had  been  forwarded,  and  not 
merely  for  what  he  had  ordered.  I  think  he 
had  a  right  to  act  upon  this  view  of  the  case; 
and  if  he  has  thus  acted,  though  under  a  mis- 
take in  respect  to  the  intentions  of  the  plaint- 
iff, the  consequences  should  be  borne  by  the 
party  who  caused  that  mistake.  To  contend 
that  the  defendant,  in  the  absence  of  all  expla- 
nation, might  have  received  the  260  or  270  bar- 
rels of  cement,  without  subjecting  himself  to 
liability  for  more  than  the  price  of  250  barrels, 
seems  to  me  to  be  doing  violence  to  the  plain- 
est principles  of  common  sense. 

Considerable  reliance  was  placed  by  the 
counsel  for  the  plaintiff  upon  the  defendant's 
letter  of  October  11,  1888,  as  containing  an  ad- 
216*]  mission  that  the  250  barrels  of  *cement 
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had  been  sent  in  compliance  with  the  order. 
But  I  do  not  think  the  letter  entitled  to  much 
weight.  The  main  object  of  it  appears  to  have 
been  to  notify  the  plaintiff  that  the  defendant 
meant  to  have  nothing  to  do  with  the  cement. 
In  giving  effect  to  the  letter,  it  should  be  con- 
sidered as  a  whole,  and  the  same  credit  be  giv- 
en to  that  part  which  is  in  favor  of  the  defend- 
ant, as  to  that  which  is  said  to  operate  against 
him.  This  I  understand  to  be  a  fundamental 
rule  which  is  never  to  be  lost  sight  of  in  con- 
struing the  admissions  or  declarations  of  a 
party;  and  if  it  be  applied  here,  the  letter  in 
question  will  be  found  to  amount  to  nothing 
less  than  a  full  and  perfect  denial  that  the  or- 
der had  been  complied  with.  For  if  it  admits, 
as  is  contended,  that  the  quantity  of  cement 
ordered  had  been  forwarded,  it  insists  at  the 
same  time  that  the  quality  was  not  good.  The 
letter,  therefore,  leaves  the  case  precisely  as  it 
would  have  stood  had  none  been  written. 

But  even  if  the  letter  be  regarded  as  an  ad- 
mission that  the  plaintiff  intended  the  eminent 
forwarded  should  be  received  as  a  compliance 
with  the  order,  how  does  the  case  then  stand? 
That  the  quantity  sent  was,  in  point  of  fact, 
materially  greater  than  the  one  ordered  by  at 
least  ten  barrels,  has  not  been  disputed  in  any 
stage  of  these  proceedings.  It  is  difficult  to  see, 
therefore,  what  the  intention  of  the  plaintiff 
has  to  do  with  the  question.  The  order  called 
upon  him  for  the  performance  of  an  act  which 
was  specifically  pointed  out;  and  unless  he  has 
performed  it,  whatever  may  have  been  his  in- 
tentions, he  can  claim  nothing  from  the  defend- 
ant. 

If  the  view  I  have  taken  of  this  case  be  cor- 
rect, the  evidence  given  at  the  trial  left  no 
doubt  that  the  plaintiff  had  failed  to  make  out 
a  right  of  recovery;  and  under  such  circum- 
stances it  was  not  only  proper  for  the  circuit 
judge  to  order  a  nonsuit,  but  it  was  his  duty 
to  do  so.  The  power  of  nonsuiting  should  not 
be  exercised,  I  admit,  where  there  is  reasona- 
ble ground  for  dispute  as  to  the  facts  upon 
which  the  case  must  turn;  but  where  the  es- 
sential facts  are  uncontroverted,  and  it  is  per 
fectly  clear  that  the  action  is  without  founda- 
tion, I  can  see  no  good  reason  for  sending  the 
case  to  a  jury. 

*I  am  of  opinion  that  the  judgment  [*217 
of  the  Supreme  Court  is  right,  and  shall,  there- 
fore, vote  to  affirm  it. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present  who  heard  the  argument,  ex 
cept  Lawrence  and  Scovil,  Senators,  voted  for 
reversal. 

Judgment  reversed. 

Revereing-2  Hill,  137. 
Distinguished- 17  Wis.,  44. 
Explained-H.  &  D..  422. 
Cited  in-9  Barb.,  613;  31  How.  Pr.,  10. 


SUYDAM  ET  AL. 

THE  MORRIS   CANAL  AND   BANKING 
COMPANY. 

Banking — Statute — Iwhitetl  Transaction. 

Though  the  cashier  of  a  foreign  banking  corpora- 
tion made  a  loan  of  money  in  the  City  or  N.  Y.  on 
the  borrower's  check ;  held,  not  a  violation  of  1  U. 
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8.,  712,  sec.  6,  it  appearing:  that  the  transaction  was 
an  isolated  one,  and  that  the  corporation  kept  no 
office  for  banking:  purposes  in  this  State. 

Citation-1  R,  S.,  712,  sec.  6. 

ON  error  from  the  Supreme  Court.     For  a 
report  of  the  case  in  that  court,  see  5  Hill, 
491,  492.     It  was  argued  here  by, 

Mr.  J.  H.  Magher,  for  plaintiffs  in  error, 
and. 

Messrs.  T.  W.  Tucker  and  S.  A.  Crapo, 
for  defendants  in  error. 

Dickinson,  President.  The  Morris  Canal 
and  Banking  Company  carried  on  banking 
business  in  N.  J.  in  pursuance  of  their  char 
ter,  and  transacted  an  exchange  business  in  the 
City  of  N.  Y.,  where  they  made  the  loan  for 
the  recovery  of  which  this  suit  is  brought.  The 
restraining  Act,  1  R.  S.,  712,  sec.  6,  prohibits 
the  keeping  of  an  office  of  discount  and  de- 
posit for  the  transaction  of  business;  but  the 
making  of  a  single  loan,  in  good  faith,  cannot 
be  a  Violation  of  its  provisions.  The  loan  in 
this  case,  it  is  true,  may  have  been  disguised 
for  the  purpose  of  evading  the  statute,  and  if 
such  was  its  character  a  recovery  ought  to 
have  been  defeated.  Whether  so  or  not,  how- 
ever, was  a  question  of  fact;  and,  in  the  ab- 
218*]  sence  of  *any  exception  to  the  pro- 
ceedings at  the  trial  on  that  point,  we  must  in- 
tend the  case  was  submitted  to  the  jury  under 
proper  instructions  from  the  court.  As  the 
jury  have  found  in  favor  of  the  validity  of  the 
transaction,  I  think  there  is  no  ground  upon 
which  we  would  be  justified  in  interfering 
with  the  judgment  of  the  court  below. 

Franklin,  Senator,  also  delivered  an  opin- 
,ion  in  favor  of  affirming  the  judgment. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present  who  heard  the  argument  voted 
for  affirming. 

Judgment  affirmed. 

Affirming-— 5  Hill,  491,  n. 
Explained— 17  Barb.,  383. 

Cited  in-6  Lans.,  455 ;  11  Barb.,  215 ;  64  Barb.,  178 ; 
66  Barb.,  114. 


MILN  v.  SPINOLA. 

A  mortgagee  of  a  ship,  who  has  taken  possession 
and  caused  if  to  be  registered  in  his  own  name,  will 
in  general  be  liable  for  supplies  furnished  and  re- 
pairs made ;  and  this,  though  his  relation  to  the 
ship  was  unknown  to  the  creditor  when  the  demand 
arose. 

ON  error  from  the  Supreme  Court.  The  case 
originated  in  the  N.  Y.  C.  P.,  where  Spi- 
nola  brought  an  action  against  Miln  for  stores 
furnished  the  ship  Henry  Eneeland,  and  re- 
covered judgment,  which  was  afterwards  af- 
firmed by  the  Supreme  Court,  whereupon  Miln 
brought  error.  For  the  facts  of  the  case,  and 
the  opinion  of  the  Supreme  Court,  see,  4  Hill, 
177,  178. 

Mr.  J.  W.  Gerard,  for  plaintiff  in  error. 

Mr.  A.  S.  Garr,  for  defendant  in  error. 

Walworth,  Chancellor,  and  Lott,  Senator, 
delivered  opinions  in  favor  of  affirming  the 
judgment  of  the  Supreme  Court,  and  Putnam 
and  Scott,  Senators,  in  favor  of  reversing. 
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*On  the  question  being  put — "shall  [*219 
this  judgment  be  reversed?" — the  members  of 
the  Court  voted  as  follows: 

For  reversal— Senators  Putnam,  Scott,  Deyo 
and  Hard — 4. 

For  affirmance — The  CHANCELLOR,  and  Sen- 
ators Bartlit,  Bockee,  Dennislon,  Dixon,  Ely, 
Faulkner,  Franklin,  Eojikins,  Lawrence,  Lott, 
Mitchell,  Plait,  Porter,  Rhoades,  Scovil,  Varney 
and  Wright— 18. 

Judgment  affirmed. 

Affirming— 4  Hill,  177. 
Cited  in— 8  Bos.,  212. 


WEBB  v.  RICE  ET  AL. 

Evidence — AdmissibUity  of  Parol. 

Parol  evidence  is  not  admissible  in  a  court  of  law 
to  show  that  a  deed  absolute  on  its  face  was  intend- 
ed as  a  mortgage. 

Whether  such  evidence  is  admissible  even  in  a 
court  of  equity,  except  upon  the  ground  of  fraud, 
mistake  or  surprise,  in  making  or  executing  the 
deed,  quaere. 

Citations— 1  Johns.  Ch.,  429;  18  Johns.,  169;  8 
Wend.,  641 ;  9  Wend.,  227 : 14  Wend.,  63 ;  2  Hall,  1 :  21 
Wend..  36. 

ON  error  from  the  Supreme  Court,  where 
Webb  brought  ejectment  against  Rice  and 
Aldrich,  and  judgment  was  rendered  in  favor 
of  the  defendants;  whereupon  the  plaintiff 
brought  error.  For  a  report  of  the  case  in 
the  Supreme  Court,  together  with  the  opinions 
there  delivered,  see  1  Hill,  606,  et  *eg. 

Mr.  S.  Stevens,  for  plaintiff  in  error. 

Mr.  M.  T.  Reynolds,  for  defendants  in 
error. 

Bockee,  Senator.  The  question  in  this  case 
is,  whether  oral  evidence  may  be  admitted  in 
a  court  of  law  to  show  that  a  deed  absolute  on 
its  face  was  in  fact  intended  as  a  mortgage.  I 
am  not  aware  that  the  question  has  ever  been, 
decided  in  this  court.  The  general  rule  that 
parol  evidence  cannot  be  admitted  to  contra- 
dict or  vary  the  terms  of  a  written  instrument, 
is  too  well  settled  both  by  reason  and  author- 
ity to  admit  of  any  Controversy.  The  [*22O- 
exceptions  to  the  rule,  viz.:  cases  of  accident, 
fraud  or  mistake,  are  of  chancery  jurisdiction; 
and  it  is  only  in  these  specified  cases  that  parol 
evidence  can  be  received  even  in  a  court  of" 
equity.  I  fully  concur  in  the  views  which  Mr. 
J.  Bronson  has  presented  of  this  question  in 
his  dissentient  opinion,  and  consider  that  the 
decision  of  the  Supreme  Court,  if  sustained, 
would  be  subversive  of  the  most  clear  and  well 
established  rules  of  evidence,  as  well  as  a  di- 
rect and  palpable  violation  of  the  Statute  of 
Frauds. 

Chancellor  Kent,  in  the  case  of  Stevens  v. 
Cooper,  1  Johns.  Ch.,  429,  has  given  a  most 
distinct  and  comprehensive  statement  of  the 
law  applicable  to  this  case,  in  the  following 
words:  "There  is  no  rule  of  evidence  better 
settled  than  that  which  declares  that  parol 
evidence  is  inadmissible  to  contradict  or  sub- 
stantially vary  the  legal  import  of  a  written 


NOTE.  —  Evidence  —  Mortgage  —  Admissibility  of 
9arol  evidence  to  show  that  deed  absolute  on  its  face 
IPOS  intended  as  a  mortgage.  See  Roach  v.  Cosine,  9 
Wend.,  227,  note. 
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agreement.  Such  testimony  is  not  only  con- 
trary to  the  Statute  of  Frauds  but  to  the  max- 
ims of  the  common  law  ;  and  the  rules  of  evi- 
dence on  this,  as  on  most  other  points,  are  the 
same  in  courts  of  law  and  of  equity.  The  gen- 
eral rule  is  certainly  not  to  be  questioned  or 
disturbed.  It  ought  not  to  be  a  subject  of  dis- 
cussion. It  is  as  well  grounded  in  reason  and 
policy  as  it  is  in  authority.  Nor  does  this  case 
come  within  any  exception  admitted  here  to 
the  operation  of  the  rule  ;  for  there  is  no  al- 
legation of  fraud,  mistake  or  surprise  in  mak- 
ing or  executing  the  mortgage;  and  those,  I 
believe,  are  the  only  cases  in  which  parol  evi- 
dence is  admissible  in  this  court  against  a  con- 
tract in  writing." 

With  this  respected  and  venerated  authority 
to  support  my  opinion,  and  with  due  regard 
and  observance  of  the  intimation  given  by 
Chancellor  Kent  that  the  law  is  top  clear  and 
well  settled  to  be  the  subject  of  discussion,  I 
will  refrain  from  discussing  it.  I  will  not  place 
my  farthing  taper  by  the  side  of  the  sun.  I 
go  for  reversing  the  decision  of  the  Supreme 
Court,  and  awarding  a  venire  de  now. 

Foster,  Senator,  said  he  should  vote  for  re- 
versing the  judgment  of  the  Supreme  Court  on 
the  ground  that  parol  evidence  cannot  be  re- 
ceived in  a  court  of  law  to  show  that  a  deed 
221*]  absolute  on  its  face  *was  intended  as  a 
mortgage.  He  added,  that  he  did  not  wish  to 
be  understood  as  expressing  any  opinion  upon 
the  question  whether  the  present  case  was  one 
in  which  the  defendants  might  have  relief  in  a 
court  of  equity. 

Putnam,  Senator.  The  main  objection 
urged  against  the  decision  of  the  court  below 
is  based  upon  the  rule  which  forbids  the  intro- 
duction of  parol  evidence  in  a  court  of  law  to 
vary  or  contradict  a  written  instrument.  It  is 
undoubtedly  true,  as  was  said  on  the  argu- 
ment, that  the  receiving  of  such  evidence  in 
cases  like  the  present  constitutes  a  somewhat 
striking  exception  to  the  general  rule;  but  the 
decisions  recognizing  and  maintaining  the  ex- 
ception have  stood  the  test  of  professional 
scrutiny  and  been  acquiesced  in  by  the  com- 
munity as  a  part  of  the  law  of  the  State  for  a 
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number  of  years.  See,  Champlin  v.  Butler, 
18  Johns.,  169;  Gilchrist  v.  Cunningham.  8 
Wend.,  641;  Roach  v.  Cosine,  9  Id.,  227;  Wal- 
ton v.  Cronly,  14  Id.,  63  ;  Ring  v.  Franklin,  2 
Hall,  1 ;  Swart  v.  Service,  21  Wend.,  36.  I  think 
it  safer  to  allow  these  decisions  to  stand,  than 
now  to  overrule  them  and  establish  the  doc- 
trine contended  for  by  the  plaintiff.  It  is  well 
known  that,  in  the  country  especially,  men 
have  been  accustomed  to  apply  for  aid  in  draw- 
ing conveyances,  to  those  not  conversant  with 
the  law  respecting  real  estate;  and  the  facility 
recently  afforded  for  taking  acknowledgments 
before  justices  of  the  peace,  has  tended  great- 
ly to  increase  this  practice.  Deeds  absolute  on 
their  face  have  been  frequently  given  with  the 
understanding  that  they  were  to  operate  as 
mere  securities  ;  and  it  would  be  extremely 
hard  and  unjust  to  declare  now  that  debtors 
thus  situated  should  not  be  at  liberty  to  show 
the  facts  and  save  their  estates,  provided  they 
are  ready  and  willing  to  comply  with  the  con- 
ditions on  which  they  conveyed.  I  have,  there- 
fore, come  to  the  conclusion  that,  upon  prin- 
ciples of  policy,  and  from  a  regard  to  what  is 
due  to  the  rights  of  property,  the  rule  on  this 
subject,  as  heretofore  understood  and  acted 
upon  by  our  courts,  should  remain  the  law  of 
the  land.  And  it  is  difficult  for  me  to  discov- 
er any  good  reason  why  the  application  of  the 
*rule  may  not  as  properly  be  intrusted  [*222 
to  our  courts  of  law  as  to  the  Court  of  Chan- 
cery. 

I  think  the  judgment  of  the  Supreme  Court 
is  right,  and  shall,  therefore,  vote  to  affirm  it. 

On  the  question  being  put — "shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present  who  heard  the  argument,  except 
Chamberlain  and  Putnam,  Senators,  voted  in 
favor  of  reversal. 

Judgment  reversed. 

Reversing— 1  Hill.  606. 

Criticised— 15  N.  Y.,  378. 

Reviewed— 16  Barb.,  444-455. 

Cited  in— 2  Denio.  319  ;  1  Sandf .  Ch.,  434  ;  8  N.  Y.. 
213,  419:  14  N.  Y.,  326;  13  Hun.  142:  3  Barb.,  273;  5 
Barb.,  302 :  6  Barb.,  105,  464 ;  9  Barb.,  535 ;  10  Barb.,  16, 
586 ;  25  Barb..  447;  42  Barb.,  401 ;  57  Barb..  147 ;  6  Abb. 
Pr.,  122 : 2  Sweeny,  232 ;  36  Cal.,  43,  44 ;  50  Ind.,  107  ;  8 
Minn.,  93. 

339 


[REMAINDER  OP  DECEMBER  TERM  IN  NEXT  VOLUME.] 


DECISIONS   OF  CASES 


ARGUED  AT  THE 


SPECIAL    TERM, 


DECEMBER,  1843. 


223*]  LOVETT 

v. 
COWMAN,  Impleaded,  etc. 

Usury — Defense  of,  Not  Favored — Notice  of  De- 
fense of— Defective  Affidavit — Amendment — 
Default — Practice. 

The  defense  of  usury  Is  one  not  favored,  and  a  de- 
fendant seeking1  to  avail  himself  of  it  must  take 
care  to  set  it  up  at  the  proper  time  and  in  the  prop- 
er manner ;  especially  if  nis  object  be  to  call  the 
plaintiff  as  a  witness,  under  the  Act  of  May  15, 1837. 
Per  Bronson,  J. 

Accordingly,  where  the  defendant,  intending  to 
avail  himself  of  the  testimony  of  the  plaintiff,  grave 
notice  of  the  defense  of  usury,  but  the  affidavit  ver- 
ifying the  notice  turned  out  to  be  insufficient,  the 
court  refused  an  application  for  leave  to  amend  by 
annexing  a  new  affidavit  to  the  notice. 

The  court  will  not  give  a  party  leave  to  amend 
his  pleadings  for  the  purpose  of  enabling  him  to  set 
up  the  Statute  of  Limitations.  Per  Bronson,  J. 

An  accidental  default  obtained  against  a  de- 
fendant, will  be  opened,  if  sufficiently  excused, 
without  restrictinar  him  from  setting  up  the  defense 
of  usury  or  the  Statute  of  Limitations.  Per  Bron- 
son,  J. 

The  case  of  Fox  v.  Baker,  2  Wend.,  244,  disap- 
proved. Per  Bronson,  J. 

Citations-Stat.  1837,  p.  487,  sec.  2 ;  1  Hill,  555 ;  2 
Wils.,  253 ;  7  Cow.,  401 :  1  Wend.,  302 :  2  Wend.,  244, 
294 ;  10  Wend.,  595 ;  20  Wend.,  633  ;  1  Paige,  429 :  3 
Wend.,  573,  585 ;  6  Cow.,  606 ;  6  Wend.,  268, 277,  279. 

IN  DEBT  on  bond,  the  defendant,  Cowman, 
who  was  alone  served  with  process,  plead- 
ed non  eat  factum,  and  gave  notice  of  the  de- 
fense of  usury,  adding  an  affidavit  to  the  no- 
tice for  the  purpose  of  being  able  to  call  the 
plaintiff  as  a  witness;  but  the  affidavit  was  in- 
sufficient. Issue  was  joined  in  August,  1842, 
and  the  cause  was  noticed  for  trial  at  several 
circuits;  but  was  put  off  by  the  defendant, 
once  by  an  order  to  stay  proceedings,  and  once 
by  an  injunction  from  chancery. 
224*]  *Mr.  M.  T.  Reynolds,  for  the  de- 
fendant, now  moved  for  leave  to  amend  by  an- 
nexing a  new  affidavit  to  the  plea  and  notice, 
for  the  purpose  of  enabling  the  defendant  to 
call  the  plaintiff  to  prove  the  alleged  usury. 
Mr.  D.  D.  Field,  contra. 

By  the  Court,  Bronson,  J.  It  will  not  be 
necessary  to  notice  more  than  one  of  the  objec- 
tions to  this  motion.  Under  the  Law  of  1837, 
when  the  defendant  pleads  or  gives  notice  of 
the  defense  of  usury,  and  verifies  his  plea  or 
notice  by  affidavit,  he  may  call  and  examine 
the  plaintiff  as  a  witness  to  prove  the  usury. 
Stat.  1837,  p.  487,  sec.  2.  Although  this  law 
may  be  constitutional — a  question  which  I 
shall  not  examine — still,  as  the  consequence  of 
making  out  the  usury  is  a  forfeiture  of  the 
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whole  debt,  I  thought  the  morality  of  the  stat- 
ute very  questionable,  and  said  as  much  in 
the  Bk.  v.  Henry,  1  Hill,  555.  A  law  which 
does  not  stop  with  redressing  the  wrong,  but 
inflicts  a  heavy  penalty,  and  then  compels 
the  party  to  become  his  own  accuser;  thus 
placing  his  worldly  interests  in  one  scale,  and 
his  duty  to  God  and  his  own  conscience  in 
the  other;  such  a  law,  instead  of  proving  our 
onward  course  in  civilization,  points  backward 
to  the  dark  ages,  when  the  rack  was  thought 
a  fitting  instrument  for  eliciting  truth  and  for 
regulating  men's  opinions.  Such  laws  operate 
as  a  snare  to  the  conscience.  There  have  been 
many  cases  where  the  defendant  has  sworn  to 
the  defense  of  usury,  and  called  the  plaintiff  as 
a  witness  to  prove  it;  but  I  have  never  heard  of 
one  where  the  defense  succeeded  on  the  trial. 
There  must,  of  course,  have  been  perjury  on 
one  side  or  the  other;  and  that  is  about  all 
the  good  which  has  been  accomplished  by  this 
statute. 

Nothing  was  said  in  the  Bk.  of  Salina  v.  Hen- 
ry about  the  morality  or  the  policy  of  usury 
laws  in  general.  I  spoke  only  of  that  branch 
of  the  Law  of  1837,  which  compels  a  party 
to  testify  against  himself  upon  a  question 
going  to  the  forfeiture  of  the  whole  debt — 
a  feature  that  I  have  never  seen  in  any  other 
usury  law,  ancient  or  modern.  And  my  opin- 
ion did  not  *turn  on  the  morality  or  [*225 
the  policy  of  the  law,  as  has  been  very  errone- 
ously supposed;  but  was  based  upon  the  prin- 
ciple that  it  was  the  business  of  the  courts  to 
administer  the  laws  as  they  were  made,  and 
leave  the  work  of  amending  them  to  the  Legis- 
lature. Although  the  judgment  in  that  case 
has  recently  been  reversed,  the  decision  of  the 
Court  of  Errors  does  not  touch  the  present 
question.  (See,  Henry  v.  Bk.,  5  Hill,  523.) 

I  am  very  far  from  entertaining  the  opinion 
that  this  law,  so  long  as  it  remains  upon  the 
statute-book,  should  not  be  enforced;  and  I 
have  only  spoken  of  its  character  in  order  to 
show  that  the  defendant  is  not  entitled  to  any 
unusual  favor  for  the  purpose  of  enabling  him 
to  make  out  a  forfeiture  by  the  plaintiff's  oath. 
The  defense  of  usury  is  open  to  him;  but  he  is 
not  entitled  to  an  amendment,  by  way  of  giv- 
ing him  this  extraordinary  remedy.  Usury 
and  the  Statute  of  Limitations  have  been 
thought  hard  and  unconscionable  defenses, 
and  amendments  have  often  been  refused 
where  the  defendant  wished  to  put  himself 
upon  either  of  those  grounds.  In  Cox  v.  Rolt, 
2  Wils.,  253,  the  court  refused  leave  to  add  a 
plea  of  the  Statute  of  Limitations,  saying  that 
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such  a  plea  was  not  for  the  furtherance  of  jus- 
tice. In  Coit  v.  Skinner,  7  Cow.,  401,  the  de- 
fendant asked  leave  to  substitute  a  plea  of  the 
Statute  of  Limitations  for  one  of  payment ; 
but  it  was  refused,  the  court  saying,  it  had 
often  been  held  that  a  plea  of  the  Statute  of 
Limitations  would  not  be  received  as  a  matter 
of  favor,  by  way  of  amendment,  after  the  pe- 
riod for  pleading  as  a  matter  of  right  had 
elapsed.  In  HaUagan  ads.  Golden,  1  Wend., 
302,  leave  to  add  such  a  plea  was  denied,  al- 
though the  general  issue  had  only  been  put  in 
by  the  attorney  to  save  a  default,  in  the  ab- 
sence of  the  defendant  and  his  counsel.  The 
court  said,  such  a  plea  is  never  allowed  to  be 
added  after  issue  joined.  In  Jacteon  v.  Var- 
ick,  2  Wend.,  294,  a  like  application  was  re- 
fused, with  the  remark,  that  the  Statute  of 
Limitations  is  a  strict  defense,  and  if  the  party 
lets  it  slip,  the  court  will  not  relieve  him.  In 
226*]  Fox  v.  *Baker,  2  Wend.,  244,  the  de- 
fendant was  required  to  withdraw  such  a  plea 
as  one  of  the  conditions  for  obtaining  relief 
from  an  inquest,  although  he  denied  having 
received  notice  of  trial.  That  was,  I  think,  go- 
ing too  far.  We  have  not  of  late  been  in  the 
habit  of  imposing  such  hard  terms  where  the 
defendant  seeks  to  get  rid  of  an  accidental  de- 
fault. In  Oourlay  v.  Button,  10  Wend.,  595,  a 
default  was  set  aside  without  restricting  the 
defendant  from  pleading  the  statute.  A  dis- 
tinction was  taken  between  opening  a  default 
when  sufficiently  excused,  and  permitting  the 
defendant  to  add  a  plea.  And  see,  Alien  v. 
Mapes,  20  Wend..  633. 

Usury  has  been  regarded  as  a  still  more  un- 
conscionable defense.  If  the  defendant  in- 
tends to  rely  upon  it,  he  must  take  care  to  set 
it  up  at  the  proper  time,  and  in  the  proper 
way.  He  is  not  entitled  to  any  special  favor 
for  the  purpose  of  enabling  him  to  bring  about 
a  forfeiture  of  the  debt.  It  will  be  sufficient 
to  refer  to  some  of  the  cases,  as  they  are  all 
one  way.  Fulton  Bank  v.  Beach,  1  Paige.  429, 
and  S.  C.  in  error,  3  Wend.,  573,  585;  Utica 
Insurance  Co.  v.  Scott,  6  Cow.,  606;  Law  v. 
Merrills,  6  Wend.,  268,  277,  279.  In  Allen  v. 
Mapes,  20  Wend.,  633,  we  set  aside  an  inquest 
where  the  default  was  sufficiently  excused, 
without  compelling  the  defendant  to  relinquish 
the  defense  of  usury.  This  was  done  upon  Uie 
distinction  already  noticed  between  relieving 
against  an  accidental  default,  and  permitting 
the  defendant  to  amend  for  the  purpose  of  set- 
ting up  a  hard  defense.  Although  some  fault 
has  been  found  with  that  case,  I  still  think  it 
was  rightly  decided. 

If  such  be  the  rule  in  relation  to  the  Statute 
of  Limitations  and  the  old  Statute  of  Usury, 
there  can  be  no  doubt  that  this  amendment 
should  be  denied;  for  the  defendant  not  only 
asks  the  favor  for  the  purpose  of  establishing 
a  forfeiture  of  the  debt,  but  he  seeks  to  accom- 
plish that  object  by  applying  the  torture  to  the 
plaintiff's  conscience. 

Motion  denied.(b) 

Cited  in-6  Hill.  227 :  15  N.  Y.,  229 :  40  Barb.,  860 ;  7 
How.  Pr.,  235 :  22  How.  Pr.,  230 :  44  How.  Pr.,  818  ;  6 
Abb.  Pr.,  78;  10  Abb.  Pr.,  65;  13  Abb.  Pr.,  269;  3 
Abb.  N.  8..  382;  1  Daly.  278:  1  Bk.  Rear..  137;  14 
Kan.,  406 ;  IB  Am.  Rep.,  §9  (14  Kan..  408). 

(b)  See,  Woloott  v.  McFarlan,  post,  p.  227. 
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*  WOLCOTT  v.  McFARLAN.  [*227 
Statute  of  Limitations  as  Defense. 

The  Statute  of  Limitations  is  a  defense  not  fa- 
vored, and  the  party  intending1  to  rely  upon  it  must 
plead  it  in  the  first  instance.  He  will  not  be  allowed 
to  amend  by  adding-  such  plea. 

Citation— 6  Hill,  223. 

MR.  D.  Bur-well,  for  the  defendant,  moved 
for  leave  to  add  a  plea  of  the  Statute  of 
Limitations  to  the  plea  of  not  guilty  already 
pleaded.  The  action  was  slander.  Issue  was 
joined  in  August  last,  and  the  cause  had  been 
noticed  for  one  circuit,  but  was  not  tried.  The 
defendant's  attorney  swore  that  he  was  in- 
structed to  plead  the  statute,  but  omitted  to  do 
so  by  inadvertence.  It  was  alleged  that  the  lim- 
itation of  two  years  had  expired  a  few  days 
before  the  declaration  was  served. 

Mr.  P.  Cagger,  contra,  read  an  affidavit  of 
the  plaintiff's  attorney  that  he  was  instructed 
to  bring  the  suit  nearly  two  months  before  the 
declaration  was  served,  and  should  have  com- 
menced the  action  without  delay  if  he  had 
supposed  it  necessary  to  save  the  statute. 

By  the  Court,  Bronson,  J.  There  have 
been  two  slips  in  this  case;  oce  by  the  plaint- 
iff's attorney  in  not  commencing  the  suit  at 
once  in  pursuance  of  instructions;  and  the 
other  by  the  defendant's  attorney  in  not  plead- 
ing the  statute  in  pursuance  of  his  instructions. 
This  puts  the  parties  just  where  they  would 
have  stood  had  there  been  no  lache  on  either 
side.  But,  independently  of  that  fact,  this 
motion  cannot  be  granted.  The  Statute  of 
Limitations  is  a  defense  which  is  not  favored, 
and  if  the  party  intends  to  rely  on  it.  he  must 
plead  it  in  the  first  instance.  He  will  not  be 
allowed  to  amend  by  adding  such  a  plea.  The 
cases  are  cited  in  Lovett  v.  Cowman,  ante,  p. 
223.  which  has  just  been  decided. 

Motion  denied. 

Cited  In— 40  Barb.,  860 :  22  How.  Pr.,  230 ;  44  How. 
Pr.,  318 ;  6  Abb.  Pr.,  78 ;  10  Abb.  Pr.,  65 ;  13  Abb.  Pr., 
289 ;  3  Abb.  N.  S.,  362 ;  5  Rob.,  829. 


•SATTERLEE  «.  LYNCH.    [*228 

Affidavits  to  Hold  to  Bail— Requirements  of— 
Trover. 

Affidavits  to  hold  to  bail,  and  by  way  of  showing 
cause  of  action  on  motions  to  mitigate  or  discharge 
bail,  must  be  positive,  and  must  make  out  a  pHma 
facie  case  against  the  defendant. 

On  showing  cause  of  action  in  trover,  the  affidavits 
produced  on  the  part  of  the  plaintiff  disclosed  that 
the  property  in  question  was  obtained  from  him 
under  color  of  a  contract,  which  he  claimed  the 
right  of  avoiding  because  of  certain  fraudulent 
representations  of  the  defendant:  but  the  circum- 
•tancos  which  led  to  the  making  of  the  contract 
were  not  set  forth,  nor  did  it  appear  in  what  the  al- 
leged fraud  consisted,  or  what  the  representations 
of  the  defendant  were.  Held,  that  the  affidavits 
were  Insufficient. 

THE  defendant  was  arrested  on  a  cajrias  ad 
respondendum  at  the  suit  of  the  plaintiff, 
in  an  action  of  trover,  for  $1,600  damages.  The 
circuit  judge  made  an  order  that  the  plaintiff 
show  cause  of  action.  The  plaintiff  appeared 
and  made  affidavit  that  he  had  a  good  cause  of 
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action  against  the  defendant,  as  he  was  ad- 
vised by  his  counsel  and  believed;  and  that  he 
had  been  defrauded  of  a  large  sum  of  money 
by  the  defendant,  but  that  he  was  unable  to 
state  fully  the  merits  of  the  case  in  conse- 
quence of  the  absence  of  one  Howard.  The 
affidavit  of  Howard  was  afterwards  produced, 
who  swore  that  he  was  the  agent  of  the  plaint- 
iff in  the  purchase  of  certain  property  of  which 
the  defendant  pretended  to  be  the  owner;  that 
in  the  negotiation,  the  defendant,  with  a  pre- 
conceived design  to  deceive  the  deponent  and 
defraud  the  plaintiff,  fraudulently  and  will- 
fully made  untrue  representations  to  the  de- 
ponent, and  thereby  deceived  the  deponent 
and  defrauded  the  plaintiff;  that  by  these 
means  the  defendant  obtained  from  the  depo- 
nent, as  agent  for  the  plaintiff,  the  sum  of 
$200;  and  that,  in  consequence  of  such  repre- 
sentations, the  plaintiff  had  sustained  dam- 
ages to  $800  at  least.  The  judge  made  an  order 
that  the  defendant  be  discharged  out  of  cus- 
tody on  filing  common  bail. 

Mr.  E.  A.  Doolittle,  for  the  plaintiff, 
moved,  by  way  of  appeal,  to  vacate  the  judge's 
order.  He  cited  2  R.  8.,  348,  sec.  7,  sub.  3; 
229*]  * Murray  v.  Burling,  10  Johns.,  172; 
Gary  v.  Hotailing,  1  Hill,  811;  Welsh  v.  HiU,  2 
Johns.,  100;  Charter  v.  Jagues,  2  Cowp.,  529. 

Mr.  P.  Cagger.  for  defendant. 

By  the  Court,  Bronson,  J.  Although  noth- 
ing is  stated  in  these  papers  with  much  pre- 
cision, it  may  be  inferred  from  them  that  the 
plaintiff,  through  his  agent,  Howard,  pur- 
chased some  kind  of  property  from  the  defend- 
ant, and  paid  him  $200  for  it.  And  it  is  quite 
probable,  though  the  fact  is  not  alleged,  that 
the  plaintiff  is  suing  to  get  back  the  money, 
or  whatever  else  he  parted  with  as  the  con- 
sideration for  the  property  obtained  from  the 
defendant.  If  my  conjecture  is  right,  the  fact 
should  have  been  plainly  stated.  And  then, 
instead  of  charging  fraud  generally,  the  plaint- 
iff should  have  told  us  in  what  the  fraud  con- 
sisted, or  what  untrue  representations  the  de 
f  endant  made.  There  was  a  purchase  and  sale 
of  property,  and  although  the  case  may  pos- 
sibly be  such  that  the  plaintiff  can  avoid  the 
contract  and  bring  trover,  the  presumption  is 
against  him.  He  must  show  that  there  was 
such  a  fraud  as  would  render  the  contract  void 
at  his  election.  That  has  not  been  done.  Af- 
fidavits to  hold  to  bail,  and  by  way  of  showing 
cause  of  action  on  a  motion  to  mitigate  bail, 
must  be  positive,  and  must  make  out  a  prima 
fade  case  against  the  defendant.(a)  These  af 
fidavits  were  insufficient. 

Motion  denied. 

Limited— 3  How.  Pr.,  223. 
Cited  in-3  How.  Pr.,  269. 

(a)  An  affidavit  to  hold  to  bail  in  an  action  for  a 
tort  must  not  only  be  positive,  but  it  must  state  the 
facts  so  much  at  large,  and  with  such  precision,  thai 
the  judge  or  officer  may  be  enabled  to  decide  on  the 
amount  of  bail  which  ought  to  be  required,  and 
that  the  plaintiff  may  be  indicted  for  perjury  if  he 
swear  falsely.  Towers  v.  Kingston,  1  Browne,  33, 
35 ;  Pontingen  v.  Williams,  Id..  206 ;  Lewis  v.  Brack- 
enridge,  1  Blackf ..  113,  114 ;  Pearson  v.  Pickett,  1 
McCord,  472-474 ;  Clason  v.  Gould,  2  Cai.,  47  :  Norton 
v.  Barnum,  20  Johns.,  337 ;  Leonard  v.  Caskin,  Bee, 
Adm.,  146 ;  Grab.  Pr.,  160, 161 :  Petered.,  Bailm.,  142 
-148, 167, 168. 
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•LEWIS  «.  WATKINS.      [*23O 

Pleading  and  Practice. 

Where  a  plea  consists  of  two  branches,  one  of 
which  concludes  to  the  country,  and  the  other  with 
a  verification ;  e.  a.,  a  plea  of  nun  axxumpsit  as  to 
part  of  the  demand,  and  of  tender  as  to  the  residue, 
it  need  only  be  accompanied  by  an  affidavit  of  ita 
truth,  without  adding  a  general  affidavit  of  merits. 

A  defendant  who  obtains  permission  to  plead  as 
matter  of  favor,  must  take  care  to  plead  rightly, 
for  he  cannot  afterward  amend  without  leave  of 
the  court.  Per  Bronson,  J. 

Accordingly,  where  the  defendant,  after  issue 
joined,  obtained  leave  to  withdraw  his  plea  and  put 
in  a  new  one  within  ten  days,  held,  that  he  could 
not  amend  his  second  plea  of  course,  under  the  23d 
Rule. 

TN  assumpsit,  after  the  cause  was  at  issue,  the 
J.  court,  on  the  defendant's  motion,  allowed 
him  to  withdraw  the  plea  of  non  assumpsit  and 
plead  a  tender  before  suit  brought,  provided 
he  pleaded  and  paid  costs  within  ten  days.  The 
terms  were  complied  with,  and  the  defendant 
interposed  a  plea  of  tender,  to  which  the  plaint- 
iff demurred.  Eighteen  days  afterwards,  the  de- 
fendant served  an  amended  plea  by  mail,  which 
the  plaintiff's  attorney  refused  to  receive,  and 
returned  it,  assigning  his  reasons;  and  he  subse- 
quently entered  the  defendant's  default.  The 
amended  plea  was  non  assumpsit  as  to  all  the 
promises  in  the  declaration  except  the  sum  of 
$104.50,  concluding  to  the  country,  and,  as  to 
that  sum,  tender  before  suit  brought,  conclud- 
ing with  a  verification.  Accompanying  the 
plea  was  an  affidavit  by  the  defendant  that  "he 
verily  believes  the  plea  to  be  true  in  substance 
and  matter  of  fact."  There  was,  also,  an  af- 
fidavit of  the  defendant's  attorney. 

Mr.  S.  J.  Cowen,  for  the  defendant,  moved 
to  set  aside  the  default  for  irregularity. 

Mr.  W.  Hunt,  for  the  plaintiff.  As  one 
part  of  the  plea  concluded  to  the  country,  and 
another  part  with  a  verification,  there  should 
have  been  an  affidavit  of  merits,  as  well  as  an 
affidavit  of  the  truth  of  the  plea.  22  Wend. , 
644,  7i.  And  besides,  this  *was  not  a  [*231 
case  where  the  defendant  could  amend  of 
course,  under  the  23d  Rule. 

By  the  Court,  Bronson,  J.  There  was  but 
one  plea,  though,  for  the  purpose  of  covering 
the  whole  declaration,  it  consisted  of  two 
branches.  I  think  it  was  sufficient  to  verify 
the  truth  of  the  plea  without  adding  an  affida- 
vit of  merits.  The  first  Rule  of  May,  1840,re- 
quires  a  more  pointed  affidavit  where  the  plea 
calls  for  an  answer,  and  so  tends  to  delay,  than 
where  it  concludes  to  the  country.  Here  the 
main  branch  of  the  plea  concludes  with  a  ver- 
ification, and  the  defendant  has,  therefore, 
sworn  to  its  truth.  The  affidavit  goes  to  the 
whole  plea,  and  was  a  sufficient  compliance 
with  the  rule. 

But  I  think  the  defendant  had  no  right  to 
amend  as  of  course  under  the  twenty-third 
Rule.  The  case  may  come  within  the  letter, 
but  it  is  not  within  the  spirit  of  the  rule.  That 
only  applies  to  cases  in  the  ordinary  course  of 
pleading.  Here  the  defendant  was  allowed, 
as  a  special  favor,  to  withdraw  his  plea  after 
the  cause  was  at  issue  and  ready  for  trial,  and 
to  put  in  a  new  plea.  And  he  was  restricted 
to  ten  days  for  the  purpose  of  avoiding  any 
more  delay  than  was  absolutely  necessary.  By 
first  pleading  a  defective  plea,  and  then  amend- 
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ing  as  a  matter  of  course  at  any  time  within 
twenty  days,  the  terms  which  the  court  im- 
posed are,'  in  effect,  defeated.  When  the  de- 
fendant gets  leave  to  plead  as  a  matter  of  fa- 
vor, he  must  take  care  to  plead  right.  If  he 
finds  it  necessary  to  amend,  he  must  ask  leave 
-of  the  court.  But  on  the  facts  disclosed  in  the 
papers  the  defendant  may  be  relieved  on  terms. 
Ordered  accordingly. 


•232*]  *THE  HERKIMER  COUNTY  BANK 

v. 

BROWN. 
RATHBONE  v.  BROWN. 

Levy  under  Fi.  Fa.— Delay — Whether  the  Fi. 
Fa.  is  Dormant. 

Though  a  sheriff,  after  levying  upon  goods  in  virt- 
ue of  a  ft.  fa.,  suffer  them  to  remain  for  a  year 
without  selling,  yet  if  the  plaintiff  be  chargeable 
with  nothing  beyond  mere  acquiescence  in  the  de- 
lay, and  has  neither  said  nor  done  anything  to  sanc- 
tion or  encourage  it,  the  court  will  not  declare  the 
ft.  fa.  dormant  in  respect  to  subsequent  executions. 

Citations-5  Hill,  377;  2  Hill,  364;  Grab.  Pr.,382-384, 
2d  ed. 

MAY  7.  1842,  an  execution  against  Brown, 
in  favor  of  the  Herkimer  County  Bank, 
for  $1,026.22,  was  issued  out  of  this  court,  and 
delivered  to  the  sheriff  of  Albany  Co.,  and  a 
levy  was  soon  after  made  upon  Brown's  per- 
sonal property.  He  was  then  in  business  as  a 
hardware  merchant  in  the  City  of  Albany,  and 
•continued  so  in  business,  buying  and  selling, 
up  to  July  20,  1843.  In  November,  1842,  some 
payments  having  been  previously  made  on  the 
execution,  the  Bank  assigned  the  judgment  to 
Erastus  Corning  &  Co.,  for  $800,  the  balance 
then  remaining  unpaid  ;  and  the  attorney  for 
the  Bank  told  the  deputy  who  held  the  ex- 
ecution that  Corning  &  Co.  had  the  control 
•of  the  judgment  for  the  balance  due,  and 
lhat  he  must  call  on  them  for  instructions. 
July  20,  1843,  Brown  assigned  all  his  personal 
property  to  one  Gilbert  C.  Davidson,  who  im- 
mediately took  possession.  On  the  27th  day 
of  the  same  month,  an  execution  out  of  chan- 
•cery.against  Brown,  in  favor  of  Joel  Rathbone, 
for  $2,550.56,  was  delivered  to  the  under  sher- 
iff. As  against  Davidson,  the  sheriff  claimed 
to  hold  the  goods  by  virtue  of  the  bank  judg- 
ment. He  also  claimed  to  hold  the  goods 
against  Davidson  under  the  Rathbone  execu- 
tion, but  on  summoning  a  jury  they  found  in 
favor  of  Davidson,  so  far  as  this  execution 
was  concerned.  About  the  period  of  the  as- 
signment to  Davidson,  the  deputy  who  bad  the 
bank  execution  called  on  Corning  &  Co  for 
the  first  time,  and  was  directed  to  proceed  and 
collect  the  money.  The  sheriff  sold  the  goods 
and  obtained  the  money,  but  not  enough  to 
pay  both  executions.  Several  small  executions 
233*]  against  Brown  *were  delivered  to  the 
sheriff  while  he  held  the  hank  execution,  which 
were  paid  by  Brown.  The  deputy  who  held 
the  bank  execution  swore  that  he  was  directed 
by  the  plaintiff's  attorney  to  proceed  no  fur 
ther  until  he  had  instructions  from  Corning  & 
Co.;  but  this  was  fully  denied,  and  Corning  & 
Co.  denied  having  given  any  instructions  for 
delay. 
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Mr.  I.  Harris  moved  that  the  money  in 
the  sheriff's  hands  be  applied  on  the  execution 
in  favor  of  Rathbone,  on  the  ground  that  the 
bank  execution  had  become  dormant.  He  cited 
5  Cow.,  395;  4  Wend.,  334;  2  Hill,  364. 

Mr.  D.  Burwell,  contra. 

By  the  Court,  Bronson,  J.  The  answer- 
ing affidavits  have  brought  this  case  within  a 
narrow  compass.  As  the  proof  stands,  we  can- 
not say  that  the  attorney,  or  the  assignees  of 
the  bank  judgment,  have  ever  given  any  in- 
structions for  delay,  or  that  they  have  in  any 
way  interfered  with  the  command  of  the  writ 
to  levy  and  collect  the  money;  unless  we  infer 
instructions  against  the  positive  denial  of  the 
parties,  from  the  delay  which  actually  took 
place.  To  declare  the  bank  execution  dormant 
under  such  circumstances  would  be  going  fur- 
ther than  the  cases  have  yet  gone,  and  we 
think  the  motion  ought  not  to  be  granted.  In 
all  the  cases  where  the  first  execution  has  lost 
its  preference,  something  was  said  by  the 
plaintiff  or  his  attorney  at  the  time  the  execution 
was  issued,  or  at  some  subsequent  period,  from 
which  the  sheriff  could  reasonably  infer  that 
he  was  authorized  to  give  indulgence,  instead 
of  complying  strictly  with  the  command  of  the 
writ.  But  here  no  such  thing  appears.  There 
is  nothing  but  the  naked  fact  that  the  assign- 
ees of  the  judgment  did  not  rule  the  sheriff  to 
proceed,  or  take  any  other  measures  to  hasten 
his  movements.  That  only  warrants  the  in- 
ference that  the  assignees  acquiesced  in  the 
course  pursued  by  the  sheriff.  But  mere  ac- 
quiescence without  doing  or  saying  anything 
to  encourage  or  sanction  the  delay,  we  think 
*is  not  enough  to  render  the  execution  [*234 
dormant.  (See,  Knower  v.  Barnard,  5  Hill, 
377  ;  Kimbatt  v.  Hunger,  2  Hill,  364  ;  Grah. 
Pr.,  382-384,  2d  ed.)  In  this  view  of  the  case 
it  is  unnecessary  to  consider  whether  the  chan- 
cery execution  was  not  cutoff  by  the  previous 
assignment  by  Brown  to  Davidson. 

If  the  goods  which  the  sheriff  sold  are  not 
the  same  which  had  been  levied  on  before  the 
return  day  of  the  bank  execution,  then  of 
course  the  sheriff  will  not  pay  the  money  to 
the  owners  of  that  execution.  Mr.  Rathbone 
does  not  need  our  aid  in  that  matter.  We  make 
no  order  about  the  application  of  the  money  ; 
but  leave  the  sheriff  to  do  his  duty. 

Motion  denied. 

Cited  in-16  Barb.,  589 ;  5  Abb.  Pr.,  479 ;  3  Bos.,  557; 
55  Wis.,  214. 


CARPENTER  v.  DOWNING  ET  AL. 

Practice— Loss  of  Circuit  Through  Lack  of  Due 
Diligence —  Costs. 

Where  a  defendant,  after  the  wausc  is  noticed  for 
trial,  serves  papers  for  a  motion,  together  with  an 
order  to  stay  proceedings,  and  thus  causes  a  loss  of 
the  circuit,  which  he  might  have  avoided  by  due 
diligence,  he  will  be  required  to  pay  the  plaintiff's 
costs  of  preparing  for  the  circuit  up  to  the  time  the 
order  to  stay  proceedings  was  served ;  and  this, 
whether  the  motion  be  granted  or  denied. 

ON  the  13th  of  November,  the  defendants  ob- 
tained a  judge's  order  that  the  plaintiff  file 
security  for  costs  in   twenty  days,  or  show 
cause  at  the  next  special  term;  and  in  the  mean- 
time staying  the  plaintiff's  proceedings.     The 
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order  was  obtained  on  an  affidavit  that  the 
plaintiff  had  removed  from  the  State  in  April 
fast,  which  fact  did  not  come  to  the  knowledge 
of  the  defendants  until  about  the  first  of  Sep- 
tember last. 

Mr.  R.  L.  Joice,  for  the  defendants  now 
moved  for  an  order  absolute. 

.•//-.  E.  Clark,  contra,  showed  for  cause, 
that  the  plaintiff  had  not  changed  his  residence 
but  was  only  temporarily  absent  from  the  State 
235*]  *on  business.  He  asked  costs  for  pre- 
paring for  the  last  Rensselaer  Circuit  in  No- 
vember, for  which  the  cause  had  been  noticed 
before  the  order  was  served,  and  which  cir- 
cuit the  plaintiff  would  not  have  lost  if  the 
motion  had  been  made  without  delay. 

By  the  Court,  Bronson,  J.  As  the  moving 
papers  have  been  sufficiently  answered  the  mo- 
tion must  be  denied,  with  costs.  The  defend- 
ants must  also  pay  the  costs  of  preparing  for 
the  last  November  Circuit  up  to  the  time  the 
order  to  stay  proceedings  was  served.  If  the 
motion  had  been  granted,  the  defendants  would 
have  been  required  to  pay  those  costs,  because 
they  did  not  move  sooner.(a)  They  got  their 
information  concerning  the  supposed  change 
of  residence  about  the  first  of  September,  and 
if  an  order  had  been  served  at  that  time,  the 
plaintiff  could  have  shown  cause  at  the  Octo- 
ber Special  Term;  and  whether  the  motion  had 
been  granted  or  denied,  the  plaintiff  could  have 
had  a  trial  at  the  November  Circuit. 

Ordered  accordingly. 

(a)  In  Goff  v.  De  Mott,  decided  at  the  same  term, 
the  defendants  moved  for  an  order  requiring1  the 
discovery  of  books  and  papers;  and  the  follow- 
ing1 opinion  was  delivered : 

By  the  Court,  BRONSON,  J.  The  motion  must  be 
granted.  But  it  appears  that  the  defendants  might 
have  obtained  the  discovery  in  season  for  the  last 
Seneca  Circuit.  Instead  of  moving  without  delay, 
they  waited  until  after  a  notice  of  trial,  and  then 
obtained  an  order  to  stay  proceedings,  with  a  view 
to  this  motion,  which  has  had  the  effect  of  throwing 
the  plaintiff  over  the  circuit.  They  must,  therefore, 
pay  the  costs  of  noticing  and  preparing  for  the  cir- 
cuit up  to  the  time  when  the  order  to  stay  proceed- 
ings was  served. 

Ordered  accordingly. 


236*]  *THE  PEOPLE,  ex  rel.  BARCAXOW, 

v. 
ADAMS,  Sheriff,  etc. 

Attachment  Against  Sheriff — Motion  to  Set  Aside 
Proceedings — Practice. 

Where  an  attachment  for  not  returning  a  writ 
was  issued  against  a  sheriff,  without  filing-  an  affi- 
davit of  the  delivery  of  the  writ,  as  required  by  the 
15th  General  Rule  of  the  Court ;  held,  on  motion  to 
set  aside  the  proceedings,  that  the  irregularity  could 
not  be  cured  by  an  affidavit  filed  nunc  pro  tune,  but 
that  the  motion  must  prevail. 

MR.  R.  W.  Peckham  moved  to  set  aside 
an  attachment  which  had  been  issued 
against  the  sheriff,  and  also  the  bond  which  he 
had  been  compelled  to  give  for  his  appearance 
on  the  ground  of  irregularity.  The  default  of 
the  sheriff  for  not  returning  a  writ  had  been 
entered,  and  an  attachment  issued,  on  filing  an 
affidavit  of  the  service  of  notice  to  return  the 
writ;  but  there  was  no  affidavit  that  the  writ 
had  been  delivered  to  the  sheriff.  See  Rule  15. 
Mr.  M.  T.  Reynolds,  contra,  now  pro- 
duced an  affidavit  that  the  writ  had  been  de- 
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livered  to  the  sheriff  before  he  was  served  with 
notice  to  return  it;  and  he  asked  leave  to  file 
the  affidavit  nunc  pro  tune. 

By  the  Court,  Bronson,  J.  This  is  a  sum- 
mary proceeding  against  the  sheriff,  and  the 
rule  should  be  strictly  followed.  We  think 
the  relator  ought  not  to  be  allowed  to  cure  the 
irregularity  in  the  mode  proposed. 

Motion  granted. 


TIM  AN 
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. 
LELAND,  Impleaded  with  CLARK. 

Parties  —  Release  by  Nominal  Party  —  Eights  of 
Real  Party,  Protected. 

Where  a  suit  ia  necessarily  prosecuted  in  the  name 
of  one  who  has  no  interest  in  the  demand,  the  rights 
of  the  real  owner  will  be  protected,  even  at  Taw, 
from  a  release  executed  by  the  nominal  plaintiff  to 
the  defendant,  after  the  latter  has  been  notified  of 
the  true  state  of  the  case.  Per  Bronson,  J. 

But  the  court  will  not  interfere  summarily,  by  or- 
dering the  release  to  be  given  up  and  canceled,  un- 
less the  case  is  such  that  the  matter  cannot  be  tried 
in  the  usual  course  of  litigation. 

Whether  the  owner  of  a  demand  who  might  sue  in 
his  own  name,  but  sues  in  the  name  of  another, 
without  his  consent,  is  entitled  to  protection  against 
the  acts  of  the  nominal  plaintiff,  qucere. 

Citations—  Chit.  Cont.,  744,  779,  780,  ed.  1842;  1 
Johns.  Cas.,  51,  411  ;  3  Johns.,  425;  4  Johns.,  403;  12 
Johns..  343;  9  Johns.,  64;  16  Johns.,  51;  19  Johns.,  95; 
5  Cow.,  202;  9  Cow.,  34;  2  Johns.  Cas.,  121,  258  ;  Col. 
Cas.,  137;  1  Johns.,  531,  n. 

MOTION  to  compel  Leland,  the  defendant, 
to  deliver  up  a  release  to  be  canceled.  The 
facts  were  as  follows  :  Calvin  Hall,  being  on 
unfriendly  terms  with  the  defendant  Leland, 
purchased  a  promissory  note  made  by  him  and 
Clark,  and  immediately  commenced  this  suit, 
upon  it,  serving  the  declaration  upon  Leland 
only.  When  Hall  went  to  the  attorney's  office 
to  commence  the  suit,  the  attorneys  were  out, 
and  he  handed  the  note  to  John  R.  Timan,  a 
clerk  in  the  office,  telling  him  to  bring  the  suit 
in  the  name  of  some  other  person.  The  clerk 
commenced  the  suit  in  the  name  of  his  father, 
James  Timan,  who  knew  nothing  about  the 
matter.  Leland  went  to  the  plaintiff  Timan, 
who  said  he  had  not  authorized  the  suit,  and 
did  not  desire  to  continue  it;  and  within  a  day 
or  two  afterwards  he  gave  Leland  an  absolute 
release  from  the  demand.  The  plaintiff  swore 
that  he  was  in  a  state  of  alarm  when  he  gave 
the  release,  fearing  that  some  one  had  forged 
his  name,  or  that  his  son,  who  was  then  out  of 
town,  had  done  something  wrong;  and  that  he 
was  now  willing  the  suit  should  proceed  in  his 
name.  No  consideration  was  paid  by  Leland 
for  the  release. 

From  the  opposing  papers  it  appeared  that 
Leland  had  done  nothing  which  could  affect 
the  validity  of  the  release  as  between  himself 
and  the  plaintiff;  aud  that  the  latter  well  un- 
derstood the  release  was  intended  to  be  a  full 
discharge  of  the  demand  and  the  suit  upon  it. 

*It  was  not  directly  stated  in  any  of  f*238 
the  papers  used  upon  the  motion  that  Leland 
knew  who  owned  the  note  at  the  time  he  ob- 
tained the  release;  though  enough  appeared  to 
authorize  the  inference  that  he  did  know. 

Mr.  O.  B.  Matteson,  for  the  plaintiff, 
moved  for  an  order  that  the  release  be  deliv- 
ered up  to  be  canceled,  as  being  a  fraud  upon 
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the  rights  of  Hall.  The  court  has  power  to 
make  such  an  order.  Chit.  Cont.,  779,  780, 
ed.  1842. 

Mr.  M.  T.  Reynolds,  contra.  There  is  no 
doubt  that  the  court  can  make  such  an  order 
in  a  case  where  the  action  is  necessarily  brought 
in  the  name  of  one  man  for  the  benefit  of  an- 
other; as  in  the  case  of  a  chose  in  action  not 
negotiable.  But  here,  Hall  might  have  sued 
in  his  own  name;  and  purchasing  the  note  and 
bringing  the  action  for  vexation  in  the  plaint- 
iff's name,  without  his  knowledge  or  consent, 
is  a  misdemeanor.  2  R.  S.,  450,  sec.  1. 

Mr.  Matteson,  in  reply.  A.  suit  may  be 
brought  on  a  promissory  note  in  the  name  of 
one  who  has  no  interest,  and  it  is  not  a  defense 
that  the  suit  was  commenced  without  the 
knowledge  or  consent  of  the  nominal  plaintiff. 
Gagev.  Kendall,  15  Wend.,  640. 

By  the  Court,  Bronson,  J.  It  is  now  well 
settled  that  courts  of  law  will  take  notice  of  and 
protect  the  rights  of  all  persons  beneficially 
interested  in  the  demand,  who  necessarily  sue 
in  the  name  of  another.  Their  rights  cannot 
be  defeated  by  any  transactions  between  the  de- 
fendant and  the  nominal  plaintiff,  after  the 
former  has  notice  of  the  true  state  of  the  case. 
Whether  the  rule  applies  where  the  owner 
might  have  sued  in  his  own  name  and  yet  sues 
in  the  name  of  another,  without  his  consent, 
need  not  be  determined  on  the  present  occa- 
sion. In  England,  the  most  common  mode  of 
giving  relief  has  been  by  an  order  of  the  court 
precluding  the  defendant  from  setting  up  a 
payment  to  or  a  release  given  by  the  nominal 
239*J  plaintiff  ;  and  sometimes  *the  release 
has  been  ordered  to  be  delivered  up  to  be  can- 
celed. And  pleas  setting  up  such  defenses  have 
been  struck  out  on  motion.  The  cases  are  col- 
lected in  Chit.  Cont.,  744,  779,  780,  ed.  1842. 
But  with  us,  the  course  has  been  to  leave  such 
matters  to  be  tried  in  the  ordinary  forms  of 
law,  instead  of  granting  relief  on  motion.  If 
the  defendant  pleads  the  release  or  other  mat- 
ter of  defense,  the  plaintiff  replies,  setting  up 
the  assignment  and  notice,  or  giving  such  other 
answer  to  the  plea  as  the  nature  of  the  case 
may  require.  If  the  defense  is  given  in  evidence 
on  the  trial  without  having  been  pleaded  the 
plaintiff  gives  his  answering  evidence,  and  the 
whole  matter  is  passed  upon  by  the  jury.  The 
following  references  will  be  sufficient  to  illus- 
trate what  has  been  said :  Johnson  v.  Bloodgood, 
1  Johns.  Cas.,  51;  Andrews  v.  Beecker,  Id.,  411; 
Little/told  v.  Storey,  3  Johns..  425;  Van  Vechten 
v.  Graves,  4  Id,,  403  ;  Anderson  v.  Van  Alen, 
12  Id.,  343;  Meghan  v.  MUls,  9  Id.,  64;  Dawson 
v.  Coles,  16  Id.,  51;  Briggs  v.  Dorr,  19  Id.,  95; 
Jackson  v.  Blodget,  5  Cow.,  202  ;  Wheeler  v. 
Wheeler,  9  Id.,  34.  I  think  this  much  the  bet- 
ter course  than  to  decide  such  questions  upon 
affidavits,  where  the  testimony  is  of  ten  conflict- 
ing. If,  from  the  nature  of  the  case,  the  mat- 
ter cannot  be  tried  in  the  usual  manner,  then 
relief  will  be  granted  on  motion.  Wardell  v. 
Eden,  2  Johns.  Cas.,  121;  Id.,  258;  Col.  Cas., 
187;  8.C.,l  Johns.,  581,  n.  Here  there  is  noth- 
ing in  the  way  of  trying  the  validity  of  the  re- 
lease at  the  circuit. 

Motion  denied. 

Cited  in-18  Barb..  876;  18  How.  Pr.,  26;  48  Am. 
Dec..  724  (13  Met.,  106). 
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*THE  OGDENSBURGH  BANK  [*24O 
v. 

VAN  RENSSELAER,   President  of  the  St. 
Lawrence  Bank. 

Pleading — Matter  of  Description. 

A  declaration  containing1  the  common  money 
counts  commenced  thus:  "  B.  complains  of  H., 
President  of  The  St.  Lawrence  Bank,  a  banking  as- 
sociation organized  under  the  Act  passed  April  18, 
1838,  to  authorize  the  business  of  banking,"  and  then 
proceeded  to  allege  that  the  defendants  became  in- 
debted, promised  to  pay,  etc-,  but  afterwards  re- 
fused. Held,  not  a  declaration  against  the  Bank, 
but  against  H.  individually,  the  words  added  to  his 
name  being  more  descriptio  personce. 

Otherwise,  had  the  declaration  alleged  that  the 
bank  became  indebted,  and  promised  to  pay,  etc. 

Citation— 24  Wend..  345. 

MR.  J.  Edwards,  for  the  plaintiff s,  moved 
for  leave  to  discontinue  this  suit  without 
costs,  on  the  ground  that  since  the  suit  was 
commenced  and  tried,  the  St.  Lawrence  Bank 
had  become  insolvent,  and  all  its  effects  have 
passed  into  the  hands  of  a  receiver  appointed 
by  the  Court  of  Chancery.  The  plaintiffs  ob- 
tained a  verdict  on  the  trial,  and  the  defend- 
ants took  a  bill  of  exceptions,  which  has  not 
yet  been  argued. 

Mr.  E.  A.  Doolittle,  contra,  said  this  was 
not  a  suit  against  the  St.  Lawrence  Bank,  but 
against  Henry  Van  Renseelaer,  by  the  descrip- 
tion of  President,  etc.  He  produced  the  dec- 
laration, which  was  as  follows:  "  The  Og- 
densburgh  Bank,  plaintiffs  in  this  suit  by,  etc., 
complain  of  Henry  Van  Rensselaer,  President 
of  the  St.  Lawrence  Bank,  a  banking  associa- 
tion organized  under  the  Act,  etc.,  defendants 
in  this  suit,  of  a  plea,  etc.,  for  that  whereas  the 
said  defendants,  heretofore,  to  wit:  on,  etc.,  at, 
etc.,  were  indebted  to  the  said  plaintiffs  in  the 
sum  of  $1,000,  for  so  much  money  lent  and 
advanced,  etc.;  going  on  with  the  money 
counts,  and  alleging  that  the  defendants,  being 
indebted,  promised  to  pay,  etc.  Breach,  that 
the  defendants  have  not  paid.  Copies  of 
several  bills  of  the  St.  Lawrence  Bank  were 
given  with  the  declaration  by  way  of  bill  of 
particulars.  It  further  appeared  that  at  the 
trial  exceptions  were  taken  on  *tbe  [*241 
ground  that  the  action  was  against  Van  Rens- 
selaer as  an  individual,  and  that  he  was  not 
personally  liable  for  the  notes  on  which  the 
plaintiff  sought  to  recover. 

By  the  Court,  Bronson,  J.  This  is  an  ac- 
tion against  Henry  Van  Rensselaer,  and  the 
words  which  follow  his  name,  President  of  the 
St.  Lawrence  Bank,  can  only  be  regarded  as  a 
descriptio  persona.  The  question  was  decided 
in  Dflafield  v.  Kinney,  24  Wend.,  345.  It  was 
also  decided  at  the  last  term  on  the  argument 
of  a  cause  where  the  declaration  was  framed 
in  the  same  way  against  an  executor.  And  it 
is  decided  by  all  the  precedents  in  the  books 
where  one  is  sued  in  autre  droit.  If  the  plaint- 
iffs wished  to  recover  a  debt  due  from  the  St. 
Lawrence  Bank,  the  declaration  begins  well 
enough  by  naming  Van  Rensselaer,  and  de- 
scribing him  as  President.  But  the  pleader 
should  then  have  proceeded  to  allege  that  the 
St.  Lawrence  Bank  was  indebted,  and.  being 
indebted,  promised  to  pay.  And  the  breach 
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should  be,  that  the  Bank  had  not  paid.  And 
when  one  of  these  corporations  sues  in  the 
name  of  its  president,  the  pleader  should  allege 
that  the  defendant  was  indebted  to  the  Bank; 
not  to  the  plaintiff. 

It  is  said  that  the  plaintiffs  evidently  intend- 
ed to  sue  the  St.  Lawrence  Bank.  I  do  not 
doubt  that  the  fact  is  so.  But  we  are  not  in- 
terpreting a  contract,  and  searching  out  the 
meaning  of  the  parties  from  doubtful  and  equiv- 
ocal words.  This  is  a  question  of  pleading, 
and  if  we  had  an  affidavit  that  the  pleader 
meant  the  Bank,  and  not  Van  Rensselaer,  it 
would  still  be  a  declaration  against  the  indi- 
vidual, and  not  against  the  Bank. 

As  there  is  no  pretense  that  Van  Rensselaer 
is  insolvent,  there  is  no  foundation  for  the 
motion. 

Motion  denied. 

Cited  in-H.  &  D.,  115;  6  N.  Y..172;  74  N.  Y.,  238  ; 
1»  Barb.,  184;  33  Barb.,  541;  4  How.  Pr.,  356;  18  How. 
Pr.,  308 ;  60  How.  Pr.,  100 ;  1  Sweeny,  379. 


242*] 


*BRITTIN 

v. 
J.  M.  WILDER  AND  MARY  WILDER. 


Practice — Entry  of  Judgment  against  Husband 
and  Wife  on  Warrant  of  Attorney. 

Where  judgment  was  entered  against  husband 
and  wife  on  a  warrant  of  attorney  executed  by 
both,  and  the  plaintiff  subsequently  issued  execu- 
tion ;  held,  that  the  warrant  was  void  in  respect  to 
the  wife,  and  that  the  proceedings  as  to  her  must 
be  vacated. 

Held  f  urther,that  the  court  might  give  the  plaint- 
iff leave  to  amend  the  judgment  record  and  execu- 
tion, on  payment  of  costs  of  the  motion,  so  as  to  al- 
low the  proceedings  to  stand  in  respect  to  the  hus- 
band. 

Citations— 2  Cai.,  254 ;  3  Cow.,  68 ;  6  Cow..  893 ;  2  W. 
Bl.,  1133 ;  1  Dall.,  119. 

MR.  W.  A.  Young,  for  the  defendants, 
moved  to  set  aside  the  warrant  of  attorney 
to  confess  judgment, the  judgment  entered  and 
execution  issued  thereon,  on  the  ground  that 
the  defendant  Mary  was  the  wife  of  the  de- 
fendant James  M.  Wilder,  at  the  time  the  bond 
and  warrant  of  attorney  were  executed.  He 
cited  2  Kent,  Com.,  104;  Grab.  Pr.,  772;  Chit. 
Cont.,  176,  ed.  1842  ;  Martin  v.  Dwelly,  6 
Wend.,  9. 

Mr.  H.  Wells,  contra,  said  the  warrant  and 
judgment  should  be  allowed  to  stand  so  far  as 
relates  to  the  husband. 

By  tJie  Court,  Bronson,  J.  The  warrant  of 
attorney  is  void  so  far  as  relates  to  the  wife, 
and  must  be  set  aside.  The  judgment  against 
her  falls  as  a  matter  of  course.  The  only  ques- 
tion is,  whether  the  judgment  can  be  allowed 
to  stand  as  against  the  husband.  I  think  it  can. 
In  Oreen  v.  Seals,  2  Cai.,  254,  one  partner  had, 
without  authority  from  his  copartner,  executed 
a  warrant  of  attorney  for  both;  and  the  judg- 
ment was  allowed  to  stand  as  to  the  defendant 
who  executed  the  power.  In  Bennett  v.  Davis, 
3  Cow.,  68,  and  6  Id.,  393,  the  judgment  was 
set  aside  as  to  one  of  two  defendants,  on  the 
ground  that  the  warrant  of  attorney  had  been 
revoked  by  his  death  before  the  judgment  was 
entered.  In  Motteux  v.  St.  Aubin,  2  W.  BL, 
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1133,  the  name  of  an  infant  defendant  was 
stricken  from  the  warrant  of  attorney, and  the 
judgment  allowed  to  stand  as  to  the  other  de- 
fendant. In  Gerard  v.  Basse,  1  Dall.,  119,  the 
same  thing  was  done  as  to  one  defendant  whose 
*name  had  been  put  to  the  warrant  of  [*243 
attorney  by  the  other  defendant,  without  au- 
thority. The  name  of  Mrs.  Wilder  must  be 
struck  out  of  the  warrant  of  attorney,  and  as 
to  her  the  judgment  and  execution  are  set  aside. 
But  on  paying  the  costs  of  the  motion,  the 
plaintiff  may  amend  the  judgment  record  and 
the  execution  nunc  pro  tune,  so  as  to  make  the 
proceedings  regular  against  James  M.  Wilder 
alone. 

Ordered  accordingly. 

Cited  in-24  N.  Y.,  73 ;  53  Barb..  615 ;  57  Barb.,  175 ; 
3  How.  Pr.,  216 ;  7  How.  Pr.,  496;  14  How.  Pr.,  192 ;  36 
How.  Pr.,  369,  372 ;  16  Abb.  Pr..  243 ;  8  Abb.  N.  8.,  466. 


Ex  PARTE  THE  FIREMAN'S  INSURANCE 
COMPANY. 

Where  a  corporation  improperly  refuses  to  trans- 
fer stock  on  its  books,  the  party  injured  has  an  am- 
ple remedy  by  action  and.  therefore,  a  mandamus 
to  compel  such  transfer  will  not  lie. 

Citations— 20  Wend.,  91 ;  22  Wend.,  348 ;  Doug.,524  ; 
10  Johns..  484  ;  2  Cow.,  444 ;  1  Wend.,  318 ;  2  Hill,  45, 
367,  369 ;  5  Hill.  616.  629. 

MR.  P.  Gansevoort,  in  behalf  of  The  Fire- 
man's Insurance  Company,  moved  for  a 
mandamus  requiring  the  Commercial  Bank  of 
Albany  to  transfer  thirty  shares  of  their  capi- 
tal stock  to  the  relators.  On  the  bank  books 
the  stock  stood  in  the  name  of  William  Stead, 
who  had  assigned  his  certificate  to  the  Fire- 
man's Insurance  Company,  and  given  a  power 
to  make  the  necessary  transfer  on  the  books  of 
the  Bank.  The  Bank  had  been  applied  to,  but 
refused  to  make  the  transfer. 

Messrs.  J.  Davis  and  M.  T.  Reynolds  op- 
posed the  motion, insisting.among  other  things, 
that  a  mandamus  was  not  the  proper  remedy. 

By  the  Court,  Bronson.  J.  When  a  corpo- 
ration improperly  refuses  to  transfer  stock,  the 
party  injured  has  an  ample  though  not  a  specific 
remedy  by  action;  Kortright  v.  Buffalo  Com. 
Bk.,  20  Wend.,  91;  8.  C.  in  error,  22  Id.,  348; 
and  for  that  reason  a  mandamus  will  not  lie. 
King  v.  Bk.  of  EngL,  Doug.,  524  ;  Matter  of 
Shipley  v.  Mechanics'  Bank,  10  Johns. ,  484.  And 
as  a  general  rule,  a  mandamus  will  not  be 
awarded  where  *the  party  has  an  ade-  [*244 
quate  remedy  by  action.  Boyce  v.  Russell,  2 
Cow. ,444.  Peoplev.  Village  of  Brooklyn, 1W  end., 
318.  There  are  many  other  cases  to  the  same 
effect,  (a) 

Motion  denied. 

Distinguished— 24  N.  Y..  120. 

Explained-1  Abb.  Pr.,  128. 

Cited  in-6  Hill,  245;  11  N.  Y.,  573 ;  72  N.  Y.,  498 ;  22 
Hun,  540 ;  14  Barb.,58 ;  20  Barb.,297  ;  49  Barb.,  264 ;  10 
How.  Pr.,  550 ;  38  How.  Pr.,  217 ;  7  Abb.  N.  S.,  183 ;  7 
Daly,  332 ;  15  Minn.,  181 : 110  Mass.,  96 ;  46  Mo..  157 ;  43 
N.  J.  L.,  390 ;  13  Am.  Rep.,  159  (44  Cai.,  175.) 

(a)  See,  Ex  parte  Lynch,  2  Hill, 45 ;  Exparte  Braud- 
lacht.  Id.,  367,  369 ;  People  v.  Stevens,  5  Id.,  616,  629 ; 
People  v.  Lawrence,  infra. 


NOTE.— Mandamus.  See  note  to  next  case. 
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THE  PEOPLE,  ex  rel.  MERRITT, 

v. 

LAWRENCE,  Chamberlain  of  the  City  of 
New  York. 

Boards  of  Supervisors — Authority  of  in  Auditing 
Accounts— Treasurer,  Not  Compelled  to  Pay 
Claim  Allowed  by  Supervisors,  where  They  Ex- 
ceed Their  Jurisdiction — Mandamus — Reme- 
dies. 

Boards  of  Supervisors,  in  auditing  and  allowing 
accounts,  are  limited  to  the  powers  conferred  upon 
them  by  statute. 

If  the  subject-matter  of  the  account  be  within  the 
jurisdiction  of  the  Board  of  Supervisors,  and  they 
allow  it,  the  county  treasurer  has  no  right  to  refuse 
payment  on  the  ground  that  the  allowance  was  for 
too  much,  or  was  made  upon  insufficient  evidence. 

Otherwise,  if  it  appear  on  the  face  of  the  account 
that  the  subject-matter  was  not  within  the  jurisdic- 
tion of  the  Board. 

Accordingly,  where  a  justice  of  the  peace,  after 
being  impeached  before  a  County  Court,  was  tried 
and  acquitted,  and  then  presented  a  claim  against 
the  County  for  the  expenses  of  his  defense,  which 
the  Board  of  Supervisors  audited  and  allowed ;  held, 
on  motion  for  a  mandamus  to  compel  the  treasurer 
to  pay,  that  the  Board  of  Supervisors  exceeded  their 
jurisdiction  in  allowing  the  claim,  and  that  the 
treasurer  did  right  in  withholding  payment. 

Even  had  the  allowance  by  the  Board  been  author- 
ized, and  payment  improperly  withheld.the  remedy 
of  the  claimant  was  not  by  mandamus,but  by  action 
against  the  treasurer. 

Citations— 2  Cow.,  444 ;  2  Hill.  46,  46,  n.;  6  Hill,  243 ; 
1  R.  S.,866,  sec.  4 :  385,  sec.  3;  Stat.  1838,  p.  314,  sec.  1 : 
1  Hill,  195. 

THE  relator  was  one  of  the  special  justices 
in  the  City  of  N.  Y.,  and  was  impeached 
and  tried  before  the  County  Court.  Const.,  art. 
4,  sec.  7.  He  subsequently  presented  to  the 
Board  of  Supervisors  of  the  county  an  account 
for  counsel  fees  and  other  expenses  attending 
his  defense  on  the  impeachment,  and  the  Board 
audited  and  allowed  the  account  at  $1,061.48. 
The  account  and  the  resolution  of  the  Super  - 
245*]  visors  *auditing  the  same,  were  pre- 
sented for  payment  by  the  relator  to  the  Cham- 
berlain of  the  city,  who  by  virtue  of  his  office 
is  the  County  Treasurer.  1  R.  8.,  370,  sec.  29. 
The  Chamberlain  refused  to  pay. 

Messrs.  D.  Graham  and  J.  T.  Brady,  for 
the  relator,  on  the  return  to  an  alternative  man- 
damus, moved  for  a  peremptory  writ,  com- 
manding the  Chamberlain  to  pay  the  account 
as  audited  by  the  Supervisors. 

Mr.  P.  A.  Cowdrey  opposed  the  motion. 

By  the  Court,  Bronson,  J.  If  the  relator  has 
a  legal  right  to  the  money  which  he  claims, 
there  is  some  reason  for  saying  that  his  remedy 
was  by  action,  and  not  by  the  writ  of  man- 
damus. Boyce  v.  Russell,  2  Cow.,  444;  Ex  parte 
Lynch,  2  Hill,  45 ;  Id.,  46,  n.  ;  Ex.  parte,  The 
fireman's  Ins.  Co. ,  ante,  p.  248.  But  it  is  not 
necessary  to  decide  that  question,  for  he  has  no 
title  to  the  money.  Although  the  fact  does  not 
appear  in  the  papers,  it  was  said,  and  I  shall 


NOTE.— Mandamus—  When  and  for  what  a  proper 
remedy— Discretion.  See  Hull  v.  Supervisors.  19 
Johns.,  259,  note. 

Mandamus  wiM  not  he  granted  where  there  is  aiwth- 
er  adequate  remedy.  Boyce  v.  Russell,  2  Cow.,  444; 
People  v.  Brooklyn,  1  Wend..  318;  Morgan  v.  Moun- 
mouth,  etc.,  Co..  26  N.  J.  L.,  99;  Matter  of  Whlto 
River  Bank.  23  Vt.,  478 ;  Clark  v.  Miller,  47  Barb..  38; 
Ex  parte  South  &  N.  Ala.  It.  R.  Co..  85  Ala..  599 ;  Bir- 
mingham Fire  Ina.  Co.  v.  Commonwealth,  92  I'a. 
St.,  72. 
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assume,  that  the  relator  was  acquitted  of  the 
charges  brought  against  him  in  the  Court  of  C. 
P.  Still,  the  expenses  of  his  defense  have  not 
been  made  a  charge  upon  the  county,  and  the 
Board  of  Supervisors  had  no  authority  to  al- 
low the  account  or  any  part  of  it.  They  have 
only  such  powers  as  have  been  conferred  upon 
them  by  the  Legislature,  and  there  is  no  stat- 
ute which  gives  any  color  for  saying  that  they 
could  indemnify  the  relator  against  the  ex- 
penses of  his  defense.  1  R.  S.,  366,  sec.  4;  Id., 
385,  sec.  3;  Stat.  1838,  p.  314,  sec.  1.  It  is  not 
unlike  the  case  of  a  party  indicted  for  a  crime, 
and  acquitted  on  the  trial.  He  gets  no  indem- 
nity from  the  public  treasury.  And  whatever 
appearance  of  justice  there  may  be  in  charging 
the  expenses  of  the  accused  upon  the  county, 
it  is  enough  for  us  to  say  that  this  considera- 
tion addresses  itself  exclusively  to  the  Legis- 
lature. 

If  this  had  been  a  case  where  the  Supervis- 
ors had  authority  to  allow  the  claim,  I  agree 
that  it  would  have  been  the  duty  of  the  treas- 
urer to  pay,  without  inquiring  whether  the 
account  was  *allowed  upon  insufficient  [*246 
evidence,  or  at  too  large  an  amount.  (See  Peo- 
ple v.  Supervisors  of  Queens  Co.,  1  Hill,  195.) 
But  here,  the  Supervisors  had  no  jurisdiction 
over  the  subject-matter,  and  that  fact  appeared 
upon  the  face  of  the  account  which  was  pre- 
sented for  payment.  Their  act  was  a  mere 
nullity,  and  it  was  the  duty  of  the  treasurer  to 
withhold  payment.  As  we  entertain  no  doubt 
upon  this  point,  it  is  unnecessary  to  consider 
the  other  questions  which  were  made  upon  the 
argument. 

Motion  denied. 

Supervisors— Audit,  etc.,  by— Limited  powers  of. 
Distinguished— 2  Denio,  36 ;  5  Abb.  Pr.,  234. 

Cited  in— 56  N.  Y.,  469;  59  N.  Y.,  624,  626;  65  N.  Y., 
226;  81  N.  Y.,  259 :  6  Lans..  41,  n.;9  Barb..  267;  23 
Barb.,  352 ;  35  Barb..  418 ;  50  Barb.,  585 ;  2  T.  &  C.,  21 ; 
13  How.  Pr.,  317 :  32  How.  Pr..  60 :  46  How.  Pr.,  306 : 
47  How.  Pr.,  460 : 4  Abb.  Pr.,  24 ;  9  Abb.  Pr..  85 ;  16 
Abb.  N.  S.,  67.  71 :  6  Park.,  275 ;  5  Daly,  197 ;  8  Daly, 
428 ;  43  Mo.,  230 .  34  Ohio  St.,  142. 

A  titl it,  etc. — Duty  of  finance  department  to  pay. 
Considered  overruled— 5  Lans.,  124, 125. 

Cited  in— 31  Hun,  502;  21  How.  Pr.,  122;  12  Abb. 
Pr.,  197 ;  16  Abb.,  N.  S.,  67,  71 ;  5  Daly,  197 ;  34  Ohio 
St.,  142. 

County  charge— What  is.    Explained— 3  N.  Y.,  437. 

Cited  in— 3  Denio.  399 ;  14  Barb.,  57 ;  28  How.  Pr.,  24. 


LEE  v.  PHILLIPS. 

Discharge  of  Bankrupt  as  a  Defense —  Waiver — 
Pleading  and  Practice. 

The  court  will  not  give  effect  to  a  bankrupt  dis- 
charge on  motion,  where  the  party  might  have 
pleaded  it,  but  omitted  to  do  so. 

Accordingly,  where  a  defendant  obtained  his  dis- 
charge during  the  pendency  of  the  suit,  and  after- 
wards suffered  judgment  by  default  to  be  entered 
against  him  for  not  pleading,  on  which  execution 
was  issued  ;  held,  that  the  only  relief  to  which  he 
was  entitled  was  to  be  let  in  to  plead  the  discharge, 
on  payment  of  costs. 

Where  the  defendant  is  thus  let  in.  the  court  will 
allow  the  plaintiff  to  discontinue  without  costs. 

WHILE  this  action  of  assumpsit  was  pend- 
ing, and  on  the  80lh  of  March  last,  the 
defendant  obtained  his  discharge  under  the 
Bankrupt  Act.  May  15,  the  plaintiff  entered 
the  defendant's  default,  perfected  judgment, 
and  subsequently  issued  execution. 
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Mr.  R.  W.  Peckham,  for  defendant,  now 
moved  for  relief. 

Mr.  A.  Taber,  contra. 

By  the  Court,  Bronson,  J.  We  never  give 
effect  to  the  discharge  on  motion  where  the  de- 
247*]  fendant  might  have  pleaded  it;  *and 
here  it  might  have  been  pleaded.  (See,  Graham 
v.  Pierson,  infra,  and  the  cases  there  cited  in 
note  b.)  But  we  can  relieve  the  defendant  by 
setting  aside  the  judgment  on  payment  of 
costs,  and  allowing  him  now  to  plead  the  dis- 
charge. If  he  does  so,  the  plaintiff  will  then  be 
entitled  to  discontinue  without  costs. 
Ordered  accordingly. 
Cited  in-8  Barb.,  446 ;  38  N.  J.  L..  199. 


GRAHAM  ET  AL.  v.  PIERSON,  Sheriff,  etc. 

Judgment  against  Sheriff  —  Subsequent  Dis- 
charge in  Bankruptcy,  Affects — Stay  of  Exe- 
cution. 

Where  a  judgment  for  costs  was  recovered  by  a 
sheriff,  in  an  action  on  the  case  against  him  for  not 
returning'  an  execution,  and  the  plaintiff  afterwards 
petitioned  for  and  obtained  a  discharge  under  the 
Bankrupt  Act ;  held,  that  the  judgment  was  a  debt 
provable  under  the  Act,  and  was,  therefore,  reached 
by  the  discharge. 

Held  further,  that  in  such  case  the  court  would, 
on  motion  of  the  plaintiff,  order  a  perpetual  stay 
of  execution  upon  the  judgment. 

Citations-6  Hill,  246, 250,  254  ;  9  Johns..  259 ;  1  Cow., 
42, 165 : 17  Johns.,  85 ;  1  Cai.,  249 ;  9  Wend.,  431. 

THE  plaintiffs  sued  Pierson  as  sheriff  of 
Erie  Co.,  in  an  action  on  the  case  for  not 
returning  an  execution.  The  plea  was  not 
guilty.  The  defendant  succeeded  in  the  suit, 
and  recovered  costs  against  the  plaintiffs, 
which  were  taxed  at  $256.51.  Judgment  was 
perfected  October  20,  1841.  In  February  fol- 
lowing, the  plaintiff  Graham  became  a  peti- 
tioner under  the  Bankrupt  Law,  and  in  June, 
1842,  he  obtained  a  certificate  of  discharge 
from  all  his  debts  provable  under  the  Act  and 
owing  by  him  at  the  time  of  presenting  the  pe- 
tition. The  defendant  afterwards  issued  a  ca 
sa.  on  the  judgment  to  the  sheriff  of  N.  Y., 
where  Graham  resides. 

Mr.  S.  Sherwood  moved  for  a  perpetual 
stay  of  proceedings  on  the  judgment  and  exe- 
cution, so  far  as  relates  to  the  plaintiff  Gra- 
ham. 

Mr.  M.  T.  Reynolds,  contra.  If  the 
plaintiffs  had  succeeded  in  the  suit,  a  bank- 
rupt's discharge  would  not  have  aided  the  de- 
248*1  fendant,  *because  he  was  sued  for  an 
alleged  "defalcation  as  a  public  officer."  Bank- 
rupt Act,  sec.  1.  As  the  plaintiffs  have  failed 
the  discharge  of  Graham  should  not  protect 
him  against  the  payment  of  costs. 

By  the  Court,  Bronson,  J.  The  judgment 
which  the  defendant  recovered  against  Gra- 
ham for  coats,  was  a  debt  provable  under  the 
Bankrupt  Act,  and  is,  consequently,  reached 
by  the  discharge.  (See,  Crouch  v.  Qridley,  post, 

?.  250;  and  Thompson?.  Hewitt,  Id.,  p.  254.) 
f  the  defendant  chooses  to  bring  a  suit  on  the 
judgment,  Graham  can  then  plead  his  certifi- 
cate. But  so  far  as  relates  to  the  execution 
now  in  the  sheriff's  hands,  or  any  other  execu- 
tion to  be  issued  on  the  judgment,  Graham  has 
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no  means  of  availing  himself  of  the  discharge 
except  by  motion.  He  is,  therefore,  entitled 
to  a  perpetual  stay  of  execution,  (b) 

Ordered  accordingly. 

Cited  in— 3  How.  Pr.,  302. 

(b)  See,  Noble  v.  Johnson.  9  Johns.,  259 ;  Baker  v. 
Taylor,  1  Cow.,  165:  Palmer  v.  Hutchins,  Id.,  42; 
Field  v.  How  land,  17  Johns.,  85 ;  Cole  v.  Stafford,  1 
Cai.,  249 ;  Russell  v.  Packard,  9  Wend.,  431 ;  Lee  v. 
Phillips,  ante,  p.  246 ;  Crouch  v.  Gridley,  post,  p.  250 ; 
Thompson  v.  Hewitt,  Id.,  p.  254. 


SANDFORD  v.  SINCLAIR. 

Practice — Discharge  in  Bankruptcy — Discontin- 
uance—  Costs. 

Judgment  having  been  obtained  against  the 
plaintiff  upon  a  nonsuit  ordered  at  the  circuit,  he 
brought  error,  and  the  defendant  was  afterwards 
discharged  from  the  alleged  oause  of  action  under 
the  Bankrupt  Law.  Held,  that  the  plaintiff  was  not 
entitled  to  an  order  allowing  him  to  discontinue 
the  suit  without  costs,  until  he  succeeded  in  revers- 
ing the  judgment. 

In  such  case,  however,  the  plaintiff  may  obtain 
leave  to  discontinue  his  writ  of  error  without  costs, 
on  application  to  the  Court  for  the  Correction  of  Er- 
rors. See  n.  a. 

Where,  by  reason  of  the  defendant  having  been 
discharged  as  a  bankrupt,  the  plaintiff  becomes  en- 
titled to  discontinue  without  costs,  he  will  be  al- 
lowed to  do  so  though  the  defendant  offer  to  stipu- 
late that  he  will  waive  the  benefit  of  his  discharge. 
Per  Bronson,  J. 

a  ANDFORD,*the  plaintiff,  brought  [*249 
O  several  actions  of  covenant  in  this  court, 
all  depending  upon  the  same  questions,  of 
which  one  was  against  Halsey,  and  another 
against  the  defendant,  Sinclair.  In  June,  1842, 
the  action  against  Halsey  was  tried,  and  the 
plaintiff  nonsuited.  He  took  a  bill  of  excep- 
tions, and  a  stipulation  was  entered  into  in  all 
the  causes  that  if  a  new  trial  should  be  denied 
in  the  case  of  Halsey,  then  the  defendants  in 
each  of  the  other  suits  might  enter  a  rule  for 
judgment  as  in  case  of  nonsuit,  and  might  per- 
fect judgment,  unless  the  plaintiff  should  bring 
a  writ  of  error  in  the  Halsey  case  within  thirty 
days  after  judgment  perfected  therein;  and  if 
error  was  thus  brought,  then  the  other  causes 
to  "stand  as  they  now  do"  until  the  decision 
of  the  Halsey  case  in  error.  The  stipulation 
further  provided  that,  if  the  judgment  of  this 
court  in  the  Halsey  case  should  be  affirmed, 
then  judgments  as  in  case  of  nonsuit  might  be 
perfected  in  each  of  the  other  causes;  but  if 
this  court  should  order  a  new  trial  in  the  Hal- 
sey case,  or  if  a  new  trial  should  be  denied, 
and  the  judgment  should  afterwards  be  re- 
versed in  error,  then  the  other  causes  to  "stand 
for  trial  as  they  now  do." 

At  the  May  Term,  1848,  a  new  trial  was  de- 
nied in  the  Hahey  case,  and  judgment  for  the 
defendant  having  been  perfected,  the  plaintiff, 
within  thirty  days,  brought  a  writ  of  error, 
which  is  still  pending.  Since  the  writ  of  er- 
ror was  brought,  the  defendant,  Sinclair,  has 
obtained  his  discharge  as  a  voluntary  bank- 
rupt. 

Mr.  P.  Cagger,  for  the  plaintiff,  moved 
for  leave  to  discontinue  this  suit  without  costs, 
unless  the  defendant  stipulate,  within  sixty 
days,  not  to  plead  or  set  up  his  discharge  under 
the  Bankrupt  Act  as  a  defense.  He  cited  Grah. 
Pr.,  604,  605;  Honey  welly.  Burns,  8  Cow.,  121; 
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Ashworth  v.  Wrigley,  1  Hall,  145;  Merritt  ads. 
Arden,  1  Wend.,  91;  Park  v.  Moore,  4  Hill, 
592;  7  Lond.  Jur.,  67. 

Mr.  D.  Burwell,  for  defendant.  The  mo- 
tion is  premature.  As  the  case  now  stands  the 
defendant  has,  in  effect,  recovered  a  judgment 
25O*]  *for  costs  against  the  plaintiff.  If  the 
judgment  in  the  Halsey  case  shall  be  reversed, 
the  plaintiff  may  then  move  for  leave  to  dis- 
continue without  costs,  on  the  ground  of  the 
defendant's  bankruptcy. 

By  the  Court,  Bronson,  /.  Taking  our  de- 
cision in  the  Halsey  case  in  connection  with  the 
stipulation  between  the  parties,  we  have,  in  ef- 
fect, rendered  judgment  against  the  plaintiff 
upon  the  whole  merits  of  the  controversy;  and 
in  that  state  of  the  cause  we  think  the  plaintiff 
should  not  have  leave  to  discontinue  without 
costs.  I  do  not  find  that  the  motion  has  ever 
been  granted  under  such  circumstances  .(a)  If 
the  Halsey  judgment  shall  be  reversed,  the 
plaintiff  will  then  be  entitled  to  discontinue 
without  costs;  and  the  motion  will  be  granted 
although  the  defendant  should  waive  the  ben- 
efit of  his  bankrupt's  certificate.  So  are  the 
cases. 

Motion  denied. 

(a)  In  such  case,  however,  the  plaintiff  may  obtain 
leave  to  discontinue  his  writ  of  error,  wjthout 
costs,  on  application  to  the  Court  for  the  Correction 
of  Errors.  Labron  &  Ives  v.  Woram,  5  Hill,  373. 


CROUCH  v.  GRIDLEY. 

Torts — Prior  to  Judgment,  Liability  for.  Not  Af- 
fected by  Discharge  in  Bankruptcy — Report  of 
Referees. 

The  defendant's  liability  for  a  tort  is  not  affected 
by  his  discharge  under  the  Bankrupt  Law,  unless, 
before  the  petition  in  bankruptcy  was  presented, 
the  demand  had  become  a  debt,  by  being:  converted 
into  judgment. 

A  verdict  or  report  of  referees  obtained  by  a 
plaintiff  in  an  action  for  a  tort,  merely  liquidates 
the  damages,  but  the  nature  of  the  demand  remains 
unchanged  until  judgment  is  perfected. 

Citationa-12  Johns.,  218 :  16  Ves.,  25tf ;  14  East,  197 ; 
2  Maule  &  8..  70 :  6  Hill,  247,  254. 

CASE  for  seducing  the  plaintiff's  daughter 
and  getting  her  with  child.  The  action 
was  commenced  in  March,  1842,  and  was  sub- 
sequently referred  by  stipulation  to  three  ref- 
erees, with  an  agreement  that  judgment  might 
251*]  be  entered  on  their  report  in  *the  same 
manner  as  though  it  was  a  referable  action. 
There  was  a  hearing  in  September,  1842,  and 
the  referees  soon  afterwards  agreed  to  make  a 
report  for  $150,  in  favor  of  the  plaintiff.  In 
October  following,  Ludlow,  one  of  the  refer 
ees,  drew  up  the  report,  and  transmitted  it 
by  mail  to  the  other  two  to  be  signed.  They 
signed  and  returned  the  report  to  Ludlow, 
who  kept  It  until  the  22d  of  November  last, 
when  he  signed  and  delivered  it  to  the  plaintiff. 
Ludlow  would  have  signed  and  delivered  the 
report  at  an  earlier  day  if  it  had  been  called 
for  by  the  plaintiff. 


NOTE.— Bankruptcy— Discharge  affects  aU  debt*  in 
judgment,  thine  arising  ex  delfcto  as  well  as  those 
arising  ex  contractu.  See,  Kip  v.  Bank  of  New 
York,  10  Johns.,  63,  note. 
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February  11,  1843,  the  defendant  presented 
his  petition  for  a  discharge  as  a  voluntary 
bankrupt,  and  on  the  10th  of  July  last  he  ob 
tained  a  certificate  discharging  him  from  all 
debts  owing  by  him  at  the  time  of  presenting 
the  petition. 

Mr.  S.  J.  Cowen,  for  the  defendant, 
moved  that  all  proceedings  on  the  part  of  the 
plaintiff  be  perpetually  stayed,  and  read  a 
stipulation  that  the  motion  might  be  made 
now  with  the  like  effect  as  if  judgment  had 
already  been  perfected.  He  said  the  case  was 
one  where  the  defendant  could  not  have  plead- 
ed his  discharge,  and  relief  should,  therefore, 
be  granted  on  motion.  Baker  v.  Taylor,  1 
Cow.,  165;  Palmer  v.  Hutchins,  Id.,  42;  Field 
v.  Howland,  17  Johns.,  85.  Matter  arising  after 
verdict  or  a  report  of  referees,  and  before 
judgment  cannot  be  pleaded.  Alexander  v. 
Fink,  12  Johns.,  218.  Judgments  for  torts  may 
be  discharged  under  the  Bankrupt  Law.  MX 
parte  Thayer,  4  Cow.,  66;  Ex parte  Smith,  5 
Cow.,  276;  Luther  v.  Deyo,  19  Wend.,  629; 
Hayden  v.  Palmer,  24  Id. ,  364.  It  is  no  objec- 
tion that  a  part  of  the  plaintiff's  demand  is 
for  untaxed  costs.  Thomas  v.  Striker,  3  Johns. 
Cas.,  90.  The  demand  was  sufficiently  certain, 
when  the  defendant's  petition  was  presented, 
to  be  reached  by  the  discharge.  See.  Matter  of 
Denny  &  Manhattan  Co.,  2  Hill,  220;  Waughv. 
Austen,  3  T.  R.,  437;  Utterson  v.  Vernon,  4  Id., 
570. 

Mr.  H.  H.  Martin,  for  plaintiff.  This  tort 
is  not  reached  by  the  defendant's  discharge; 
and  there  was  no  report  by  the  referees  until 
*after  the  proceedings  in  bankrupt-  [*252 
cy  had  been  commenced  and  were  ended. 
But  had  the  discharge  been  obtained  interme- 
diate the  report  and  judgment,  it  would  not 
have  affected  the  plaintiff's  claim.  Ex  parte 
Charles,  16  Ves.,  256;  S.  C.,  14  East,  197;  Buss 
v.  Gilbert,  2  Maule  &  S.,  70.  When  judgment 
is  obtained  after  bankruptcy,  in  an  action  on 
the  case,  the  costs  are  not  provable  under  the 
commission.  Goddard  v.  Vanderheyden,  8 
Wils.,  262,  270;  Cone  v.  Wfiitaker,  2  Johns. 
Cas.,  280;  Anonymous,  1  Atk.,  140;  Ex  parte 
Hill,  11  Ves.,  646,  652;  S.  C.,  5 Bos.  &  P.,  191, 
n.;  Ex  parte  Charles,  14  East,  197,  210;  Lewis 
v.  Piercy,  1  H.  Bl.,  29.  So  where  the  plaintiff 
becomes  bankrupt  after  verdict  against  him, 
his  discharge  will  not  affect  a  judgment  subse- 
quently entered  for  the  costs.  Walker  v.  Barnes, 
5  Taunt.,  778;  see,  also,  Chilton  v.  Whiffin,  3 
Wils.,  18;  Ex  parte  Oroome,  lAtk.,  119;  Bam- 
ford  v.  Burrell,  2  Bos.  &  P..  1;  Parker  v.  Nor- 
ton, 6  T.  R.,  695;  Strong  v.  Wfiite,  9  Johns.,  161; 
Johnson  v.  Spiller,  Doug.,  167;  OuUiter  v. 
Drinkwater,  2  T.  R.,  261. 

By  the  Court,  Bronson,  J.  The  defendant 
has  been  discharged  from  all  the  debts  which 
he  owed  at  the  time  of  presenting  his  petition 
in  bankruptcy.  There  is  no  ground  for  saying 
that  the  discharge  reaches  his  liability  for  this 
tort,  unless  the  plaintiff's  demand  had  become 
a  debt  before  the  petition  was  presented.  (See, 
Graham  v.  Pierson,  ante,  p.  247;  Thompson  v. 
Hewitt,  post,  p.  254.)  This  action  had  been 
brought  and  referred,  and  the  referees  had 
agreed  among  themselves  to  report  $150  in  fa- 
vor of  the  plaintiff;  but  no  report  had,  in  fact, 
been  made.  There  was  no  change  in  the  nat- 
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ure  of  the  demand.  True,  the  third  referee 
was  ready  before  that  time  to  sign  and  deliver 
the  report;  but  so  long  as  the  report  remained 
incomplete,  there  was  nothing  but  the  orig- 
inal wrong,  which  was  not  cured  by  the  dis- 
charge. 

But  let  it  be  granted  that  the  report  was 
253*]  complete  in  October,  *1842,  before  the 
proceedings  in  bankruptcy  were  commenced. 
The  report  of  referees  is  equivalent  to  the  ver- 
dict of  a  jury.  Alexander  v.  Fink,  12  Johns., 
218.  Although  a  report  liquidates  the  dama- 
ges, it  does  not  change  the  nature  of  the  de- 
mand. That  remains  the  same  until  it  is 
extinguished  by  the  judgment.  In  Ex  parte 
Charles,  16  Ves.,  256;  14  East,  198,  there  was 
first  a  verdict  for  the  plaintiff  in  an  action  for 
the  breach  of  a  promise  of  marriage;  then  an 
act  of  bankruptcy  by  the  defendant;  and  then 
judgment  for  the  plaintiff  on  the  verdict.  She 
then  instituted  proceedings  against  the  defend- 
ant as  a  bankrupt,  and  it  was  held  that  her 
judgment  did  not  constitute  a  good  petitioning 
creditor's  debt  whereon  to  found  a  commis- 
sion. Although  the  damages  had  been  liqui- 
dated by  the  verdict  before  the  act  of  bank- 
ruptcy, yet  as  there  was  then  no  judgment, 
there  was  no  debt.  The  question  was  very 
fully  considered  by  Ld.  Eldon,  and  afterwards 
by  the  K.  B.  on  a  case  out  of  chancery.  The 
case  of  Bussv.  Gilbert,  2  Maule  &  S.,  70,  is  in 
point.  It  was  an  action  for  seducing  the 
plaintiff's  daughter,  and  after  verdict  for  the 
plaintiff  the  defendant  committed  an  act  of 
bankruptcy,  and  obtained  his  discharge.  The 
plaintiff  then  signed  final  judgment  and  arrest- 
ed the  defendant  on  a  ca.  sa.  The  court  held 
that  the  judgment  was  not  affected  by  the  de- 
fendant's certificate,  and  refused  to  discharge 
him  out  of  custody. 

I  see  no  ground  on  which  the  defendant  can 
be  relieved  short  of  an  application  to  Con- 
gress. 

Motion  denied. 

Cited  in-8  N.  Y..  439 :  82  N.  Y.,  80 ;  3  Barb.,  432 ;  45 
Barb.,  626 :  66  Barb.,  344 :  3  How.  Pr.,  302;  4  How.  Pr., 
339;  31  How.  Pr.,  126;  59  How.  Pr.,  451 ;  3  Abb.  Pr., 
37 ;  15  Abb.  Pr.,  345 ;  1  Sandf .,  511 ;  3  Co.  R.,  67 ;  11 
Leg.  Obs.,  63 ;  22  Cal.,  178 ;  28  Ohio  St..  627  :  11  Am. 
Rep.,  250  (9  R.  I.,  224) ;  47  Am.  Rep.,  840  (20  8.  C.,  141). 


254*]    *THOMPSON  v.  HEWITT. 

Discharge  in  Bankruptcy  Affects  Only  Debts 
Owed  by  the  Bankrupt  at  the  Time  of  Resent- 
ing Petition — Subsequent  Judgment,  Not  Af- 
fected— Merger. 

The  rule  of  evidence  which  precludes  a  party  from 
using  the  copy  of  a  deed,  record  or  other  written 
instrument,  without  first  accounting:  for  the  ab- 
sence of  the  original,  is  not  applied  on  motions  in 
the  course  of  practice. 

A  bankrupt  s  discharge  extends  only  to  such  debts 
as  the  bankrupt  owed  at  the  time  of  presenting  his 
petition.  Per  Bronson,  J". 

Whether  the  bankrupt  can  be  relieved  from  a 
judgment  recovered  against  him  intermediate  the 
presentation  of  his  petition  and  the  granting  of  the 
discharge,  upon  a  promissory  note  given  before  his 
proceedings  were  commenced,  oucere. 

A  promissory  note  is  merged  in  and  extinguished 
by  a  judgment  recovered  thereon,  and  the  judgment 
becomes  a  new  debt.  Per  Bronson,  J. 


NOTE.— Bankrupt's  discharge— To  what  debts  it  ex- 
tends.   See  Kip  v.  Bank  of  N.  Y.,  10  Johns.,  63,  note. 
Merger.    See  Day  v.  Leal,  14  Johns.,  404,  note. 
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Where  a  defendant  during  the  pendency  of  a  suit 
against  him  on  a  promissory  note,  presented  a  pe- 
tition to  be  discharged  under  the  Bankrupt  Law, 
and  then  compromised  the  claim  by  giving  a  cogno- 
vit for  a  part  of  it,  agreeing  at  the  same  time  that 
any  discharge  he  might  obtain  should  not  affect  the 
rights  of  the  plaintiff;  held,  on  motion  by  the  de- 
fendant for  perpetual  stay  of  proceedings,  that  his 
discharge  obtained  after  judgment  upon  the  cogno- 
vit did  not  entitle  him  to  relief. 

Citation— 6  Hill,  250. 

MR.  S.  H.  Hammond,  for  the  defendant, 
moved  for  a  perpetual  stay  of  proceedings 
upon  the  judgment  in  this  cause,  on  the 
ground  that  the  defendant  had  obtained  a 
discharge  as  a  voluntary  bankrupt.  The  ac- 
tion was  commenced  in  May,  1842,  to  recover 
the  amount  of  a  promissory  note.  January  9, 
1843,  the  defendant  presented  his  petition  in 
bankruptcy.  May  6,  following,  his  attorney 
gave  a  relicta  cognovit  in  the  suit,  for  $51.41, 
and  judgment  was  perfected  July  29.  August 
7,  following,  the  defendant  obtained  a  dis- 
charge from  all  debts  owing  by  him  at  the 
time  of  the  presentation  of  his  petition.  The 
counsel  cited  Palmer  v.  Hutchins,  1  Cow.,  42; 
Baker  v.  Taylor,  Id.,  165;  Robertson  v.  Crowell, 
Sid.,  13. 

^Mr.  H.  Wells,  for  the  defendant,  said  the 
discharge  was  not  sufficiently  proved.  The  de- 
fendant swears  that  he  "obtained  a  discharge, 
of  which  a  copy  is  hereto  annexed,"  and  then 
gives  a  copy.  He  should  have  produced  the 
original. 

"Bronson,  J.  That  is  not  necessary  [*255 
on  a  motion.  We  receive  proof  of  deeds, 
judgments  and  other  records  in  the  same  way, 
though  on  trials  at  the  common  law  such  evi- 
dence would  not  be  admissible. 

Mr.  Wells  then  read  affidavits  showing  that 
the  cognovit  was  given  and  received  as  a  com- 
promise, for  a  less  sum  than  was  claimed  to  be 
due,  and  upon  the  express  understanding  that 
any  discharge  in  bankruptcy  which  the  de- 
fendant might  obtain  should  not  affect  the 
judgment. 

By  the  Court, Bronson,  J.  Under  most  of  our 
insolvent  laws  the  debtor  is  discharged  from 
all  debts  which  he  owed  at  the  time  of  making 
the  assignment  of  his  estate,  and  the  discharge 
has  usually  followed  very  closely  upon  the  as- 
signment. But,  the  defendant  has  been  dis- 
charged under  the  Bankrupt  Law  from  all 
debts  which  he  owed  at  the  time  he  presented 
his  petition.  Subsequent  to  that  time,  the  cog- 
novit was  given  and  the  judgment  recovered. 
The  original  debt  has  been  merged  in  and  extin- 
guished by  the  judgment.  The  judgment  is  a 
new  debt,  which  is  not  affected  by  the  dis- 
charge. (See,  Crouch  v.  Gridley,  ante,  p.  250.) 
Under  the  insolvent  laws,  a  case  rarely  hap- 
pened where  a  judgment  was  recovered'inter- 
mediate  the  assignment  and  the  discharge.  But 
under  the  Bankrupt  Law,  there  may  have  been 
many  cases  where  a  judgment  has  been  recov- 
ered between  the  presentation  of  the  petition 
and  the  granting  of  the  discharge.  If  the  de- 
fendant can  have  any  relief  in  such  cases,  I 
am  not  prepared  to  say  in  what  form  or  upon 
what  terms  it  should  be  granted.  The  question 
need  not  be  decided  at  this  time,  for  the  de- 
fendant comes  to  ask  a  favor  in  direct  viola- 
tion of  his  agreement.  If  there  is  any  way 
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in  which  he  can  set  up  his  discharge  as  a  legal 
answer  to  the  judgment,  he  does  not  want  our 
assistance;  and  clearly  we  ought  not  to  aid 
him  in  doing  a  wrong. 
Motion  denied. 

Criticised— 3  Barb.,  441. 

Explained— 3  N.  Y.,  216, 223 ;  53  Am.  Dec.,  294. 

Cited  in— 3  Barb.  Ch.,  363;  3  Barb.,  432,  433:  34 
Barb.,  517  ;  3  How.  Pr.,  302 :  22  How.  Pr.,  132;  Edm  , 
189 ;  1  Sandf .,  511 :  4  Allen,  397 ;  38  Am.  Rep.,  801  (65 
Ga..  523) ;  51  Am.  Dec.,  52  (5  Cush.,  88). 


256*] 


*BLANCHARD  ET  AL. 

v. 
NESSLE. 


Suit  by  Infant — Security  for  Costs — Statute — 
Practice. 

Under  2  R.  S.,  760,  sec.  1,  a  person  sued  by  an  in- 
fant whose  next  friend  has  not  filed  security  for 
costs,  has  a  right  to  require  such  security,  though 
it  appear  that  the  next  friend  is  abundantly  able  to 
pay. 

The  application  to  compel  the  filing  of  security 
may  be  made  directly  to  the  court  on  notice,  with- 
out previously  applying  to  a  judge  at  chambers. 

Citations— 2  R.  S.,  620,  sec.  1 ;  3  Wend.,  445. 

MR.  M.  T.  Reynolds,  for  the  defendant, 
on  an  affidavit  that  the  plaintiffs  were  in- 
fants, and  that  their  next  friend  had  not  given 
security  for  the  payment  of  costs,  moved  that 
all  proceedings  on  the  part  of  the  plaintiffs  be 
stayed  until  such  security  be  given. 

Mr.  J.  McKown,  contra.  The  next  friend 
is  liable  for  costs,  and  there  is  no  suggestion 
that  he  is  not  abundantly  able  to  pay.  Dal- 
rymple  v.  Lamb,  3  Wend..  424.  The  applica- 
tion should  have  been  made  to  a  judge  at 
chambers. 

By  the  Court,  Bronson,  J.  The  defendant 
is  now  entitled  to  security  for  costs,  although 
the  next  friend  of  the  infant  plaintiff  may  be 
abundantly  able  to  pay.  2  R.  S.,  620,  sec.  1. 
Application  may  be  made  to  a  judge  at  cham- 
bers for  an  order  to  file  security,  or  show 
cause;  or  the  application  may  be  made  to  the 
court  in  the  first  instance,  on  notice.  Cham- 
plin  v.  Pierce,  3  Wend.,  445.  The  motion  is 
regular. 

Motion  granted. 


257*]      *THOMAS  v.  WILSON. 

Practice — Special  Bail. 

A  defendant  who  is  hold  to  bail  must  perfect  his 
appearance  by  putting  in  special  bail,  before  he  can 
move  that  the  plaintiff  file  security  for  costs. 

Where  one  who  has  commenced  a  suit  moves  for 
leave  to  prosecute  in  forma  pauperi*,  he  must  give 
notice. 

Whether  a  non-resident  of  the  State  will  be  al- 
lowed to  sue  in  forma  pauperis,  qiwere. 

ON  an  affidavit  that  the  plaintiff  was  not  a 
resident  of  this  State,  but  a  subject  of  the 
Queen  of  England,  the  defendants  obtained  a 
judge's  order  that  the  plaintiff  file  security  for 
costs,  or  show  cause  at  the  present  term. 

Mr.  S.  J.  Cowen.  for  the  defendants,  now 
moved  for  an  order  absolute. 

Mr.  R.  Mott,  contra,  read  an  affidavit  that 
the  action  was  for  an  assault  and  battery;  that 
HILL  6. 


the  defendants  were  held  to  bail  in  the  sum  of 
$500,  and  that  no  special  bail  had  been  put  in. 
He  cited  De  la  Preuve  v.  The  Due  de  Biron,  4 
T.  R.,  697  ;  Carr  v.  Shaw,  6  Id.,  496  ;  Grah. 
Pr.,  507. 

Bronson,  J.  The  defendants  should  have 
perfected  their  appearance  before  making  the 
motion.  But  they  may  move  again  after  put- 
ting in  bail. 

Mr.  Mott  then  moved  that  the  plaintiff  be 
allowed  to  sue  in  forma  pauperis. 

Mr.  Cowen  objected  that  no  notice  had  been 
given  of  the  motion,  and  cited  Isnard  v.  Caz- 
eaux,  1  Paige,  39;  and  Grah.  Pr.,  915. 

By  the  Court,  Bronson,  J.  Notice  should 
have  been  given.  And  besides,  I  doubt  wheth- 
er a  non-resident  of  the  State  should  *be  [*258 
allowed  to  sue  as  a  poor  person. (a)  But  it  is 
not  necessary  to  decide  that  question.  It  is 
enough  that  there  has  been  no  notice. 

Both  motions  denied. 

Cited  in—  3  How.  Pr.,  12 ;  14  How.  Pr.,  17 ;  8  Daly, 
113. 

(a)  Statutes  authorizing  persons  to  prosecute  in 
forma  pauperis  are  to  be  construed  strictly  as  against 
the  applicant.  Moore  v.  Cooley,  2  Hill,  412. 


PETTIBONE 

v. 
STEVENS  AND  VALENTINE. 

Pleading — Assignment  of  Breaches. 

Where  a  count  in  assumpsit  assigns  several 
breaches,the  defendant  cannot  demur  to  one  breach 
and  plead  to  the  others,  but  must  plead  or  demur  to 
the  whole  count. 

If  some  of  the  breaches  be  well  assigned  and  the 
others  not,  the  defendant  may,  under  the  plea  of 
non  assumpsit,  object  on  the  trial  against  receiving 
evidence  as  to  the  defective  breaches,  or  assessing 
damages  upon  them. 

In  covenant  or  in  debt  on  bond  assigning  breaches, 
the  defendant  may  plead  to  the  breaches  well  as- 
signed, and  demur  to  the  rest.  Per  Bronson,  J. 

A  SSUMPSIT  on  a  special  agreement  by  which 
Xx  the  plaintiff  was  to  deliver  a  quantity  of 
logs,  for  which  the  defendants  agreed  to  pay 
68  cents  each;  one  half  to  be  paid  on  delivery, 
and  the  remaining  half  in  ninety  days.  Aver- 
ment, that  the  logs  were  delivered,  and  that  the 
defendants  have  not  paid  the  one  half  of  the 
price  which  was  payable  on  the  delivery,  nor 
the  remaining  half  which  was  payable  in  nine- 
ty days  thereafter.  To  so  much  of  the  count 
as  related  to  the  second  breach,  viz.:  the  non- 
payment of  one  half  the  price  in  ninety  days, 
the  defendants  demurred,  because  the  credit 
had  not  expired  at  the  time  the  action  was  com- 
menced; and  as  to  the  remainder  of  the  count, 
they  pleaded  the  general  issue.  Afterwards 
they  entered  the  plaintiff's  default  for  not  join- 
ing in  demurrer. 

Mr.  P.  Cagger,  for  the  plaintiff,  moved 
to  set  aside  the  default,  and  also  to  set  aside 
the  demurrer,  for  irregularity,  on  the  ground 
*that  the  defendants  could  not  demur  f*25$) 
to  a  part  of  the  count,  and  plead  to  the  residue. 
He  cited  People  v.  Brush,  6  Wend.,  454;  Adams 
v.  Wilhughby,  6  Johns.,  65;  llickert  v.  8nyder, 
5  Wend..  104;  Hicok  v.  Coates,  2  Id.,  410;  Jack- 
son v.  AfcClaskey,  7d.,541;  Underwood  v.  Camp- 
bell, 1»  Id.,  78. 

351 


259 


SUPKEME  COURT,  STATE  OF  NEW  YORK. 


1843 


Mr.  £.  Pearson,  for  the  defendants,  cited 
1  Saund.,  108;  Brown  v.  Stebbins,  4  Hill,  154; 
Douglass  v.  Satterlee,  11  Johns.,  16,  22;  1  Chit. 
PL,  664,  586,  643. 

By  the  Court,  Bronson,  J.  In  covenant, 
and  in  debt  on  bond  assigning  breaches  of  the 
condition,  the  defendant  may  plead  to  each  of 
the  breaches,  or  he  may  plead  to  some  and  de- 
mur to  others.  But  we  are  not  referred  to  any 
authority  for  applying  the  same  rule  in  the  ac- 
tion of  assumpsit,  and  I  think  there  is  a  differ- 
ence in  principle  between  the  two  cases.  In 
debt  or  covenant,  the  plea  of  non  eat  foctum 
admits  the  breaches,  and  the  plaintiff  is  only 
obliged  to  prove  the  making  of  the  deed.  But 
in  assumpsit,  the  plea  of  non  assumpsit  puts  in 
issue  the  breach  or  breaches  as  well  as  the  con- 
tract, and  the  plaintiff  must  prove  both  before 
he  can  recover.  As  there  is  no  necessity  for 
pleading  specially  to  the  breaches,  and  as  the 
right  to  do  so  seems  not  to  be  established  by 
the  precedents,  I  think  such  pleading  should 
not  be  allowed.  It  can  lead  to  nothing  but  use- 
less expense  and  delay.  If  no  breach  is  well 
assigned  the  defendant  may  demur  to  the 
whole  declaration  or  count.  If  one  breach  is 
well  assigned  and  others  are  not,  the  defendant 
may,  under  the  plea  of  non  assumpsit,  object 
on  the  trial  against  receiving  evidence  or  as- 
sessing damages  on  the  defective  breaches;  and 
if  he  is  overruled,  he  may  have  redress  upon  a 
case  or  bill  of  exceptions.  Here  the  money 
was  payable  by  installments,  and  if  the  last  in- 
stallment was  not  due  when  the  suit  was  com- 
menced, the  defendant  may  take  the  objection 
on  the  trial. 

Motion  granted. 


26O*]         *  JACKSON  v.  IVES. 

Notwithstanding  the  referees  appointed  in  a  cause 
have  lost  all  power  over  it  by  granting  improper 
adjournments  or  otherwise,  the  plaintiff  cannot 
proceed  to  trial  at  the  circuit  without  first  obtaining 
leave  from  the  court. 


cause  having  been  referred  on  the 
plaintiff's  motion  in  March,  1840,  was 
brought  to  a  hearing  before  the  referees  on  the 
10th  of  April  following,  when  a  part  of  the 
testimony  was  taken.  On  the  plaintiff's  appli- 
cation, the  referees  then  adjourned  to  the  third 
Friday  in  June.  Only  two  of  the  referees  ap- 
peared at  the  adjourned  day,  and  they  granted 
a  further  adjournment  to  July  14.  The  two 
referees  again  adjourned  to  August  14,  and 
when  that  day  arrived  they  adjourned  sine  die. 
The  defendant  insisted  that  the  referees  had 
lost  all  jurisdiction  over  the  cause,  and  he  at- 
tended the  adjourned  meetings  for  the  mere 
purpose  of  seeing  what  was  done.  No  further 
proceedings  took  place  for  three  years,  within 
which  time  one  of  the  referees  died.  The 
plaintiff  noticed  the  cause  for  trial  at  the  last 
September  Circuit  in  N.  Y.,  and  took  a  verdict 
the  defendant  refusing  to  appear. 

Mr.  P.  Cagerer,  for  the  defendant,  moved 
to  set  aside  the  verdict  for  irregularity.  He 
said  the  plaintiff  could  not  try  at  the  circuit  so 
long  as  the  order  for  a  reference  remained. 

Mr.  S.  J.  Cowen,  for  the  plaintiff.  The 
referees  had  lost  alliurisdiction  over  the  cause. 
Jackson  v.  Ives,  22  Wend.,  637;  Exparte  Butter, 
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3  Hill,  464;  and  the  plaintiff  was,  therefore, 
regular  in  treating  the  reference  as  a  a  nullity. 

By  the  Court,  Bronson,  J.  The  adjourn- 
ment on  the  plaintiff's  application  to  a  day  be- 
yond the  next  May  Term  of  the  court  was  ir- 
regular, and  the  referees  had  no  longer  any 
power  over  the  cause.  Nothing  but  the  con- 
sent of  the  defendant,  or  the  order  of  the  court, 
could  authorize  them  to  proceed  further  with 
*the  hearing.  But  I  think  the  plaintiff  [*261 
could  not  disregard  the  order  for  a  reference, 
and  proceed  to  trial  at  the  circuit,  without  first 
obtaining  the  leave  of  the  court.  On  the  death, 
sickness,  removal  or  other  disqualification  of 
one  or  more  of  the  referees,  the  usual  course 
is  to  apply  for  the  appointment  of  other  per- 
sons in  their  places;  and  if  the  court  had  been 
moved  in  this  case,  we  might  either  have  re- 
newed the  powers  of  the  referees,  or  appoint- 
ed others  to  take  their  places.  It  would  not 
have  been  a  matter  of  course  to  revoke  the 
order  for  a  reference,  and  direct  a  trial  at  the 
circuit.  And  should  such  an  order  be  deemed 
expedient,  it  would  then  be  proper  to  consider 
on  what  terms  it  should  be  made.  The  plaint- 
iff has  subjected  the  defendant  to  the  trouble 
and  expense  of  attending  and  producing  evi- 
dence before  the  referees,  and  then  by  his  own 
irregularity  in  procuring  an  adjournment  be- 
yond the  next  term  has  put  an  end  to  their 
powers.  He  would  probably  be  required  to  pay 
the  costs  of  the  reference.  Other  things  might 
also  be  taken  into  the  account.  The  plaintiff 
has  kept  the  cause  hanging  before  the  referees 
for  more  than  three  years,  and  in  the  mean- 
time the  defendant's  witnesses  may  have  died, 
or  removed  from  the  State.  But  it  is  enough 
to  say,  that  the  plaintiff  could  not  go  on  at  the 
circuit  without  first  obtaining  a  revocation  of 
the  order  for  a  reference. 

Motion  granted. 


JACKSON  «.  WALKER. 

A  writ  of  error  lies  upon  a  judgment  of  this  court 
reversing  that  of  an  inferior  tribunal  and  awarding 
a  venire  de  now. 

Citations-Judiciary  Act.  1789,  sec.  25 ;  6  Hill,  157. 

WALKER  recovered  a  judgment  against 
Jackson  in  the  Superior  Court  of  the  City 
of  N.  Y.,  and  on  a  writ  of  error  this  court  re- 
versed the  judgment  and  awarded  a  venire  de 
novo  in  the  court  below. 

*Mr.  S.  Sherwood,  in  behalf  of  [*262 
Walker,  moved  that  the  plaintiff  in  error  per- 
fect a  judgment  of  reversal,  or  that  Walker  be 
allowed  to  do  it,  to  the  end  that  he  might  bring 
a  writ  of  error  to  the  Court  for  the  Correction 
of  Errors. 

Mr.  N.  B.  Blunt,  contra,  insisted  that  the 
cause  should  be  retried  in  the  Superior  Court. 
He  read  an  affidavit  that  Jackson  expected  on 
a  second  trial  to  present  other  questions  than 
the  one  on  which  the  judgment  was  reversed  ; 
and  insisted  that,  as  a  venire  de  novo  was  award- 
ed, there  was  no  final  judgment  on  which  a 
writ  of  error  would  lie.  The  very  point  was 
decided  in  Houston  v.  Moore,  3  Wh.,  433. 

By  the  Court,  Bronson,  J.  The  case  of 
Houston  v.  Moore  decides,  that  when  a  venire 
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de  novo  is  awarded  on  the  reversal  of  a  judg- 
ment, there  is  no  such  final  judgment  as  will 
warrant  a  writ  of  error  under  the  25th  section 
of  the  U.  S.  Judiciary  Act  of  1789.  But  I 
learn  from  the  Chancellor  that  this  question  was 
recently  before  the  Court  of  Errors,  where  we 
had  reversed  the  judgment  of  an  inferior  court 
and  awarded  a  venire  de  now;  and  it  was  held 
that  a  writ  of  error  would  lie  upon  our  judg- 


ment before  the  cause  had  been  retried.  ( Van 
Santvoord  v.  St.  John,  ante,  p.  157.)  If  a  writ 
of  error  will  lie,  it  is  matter  of  right;  and  it  is 
of  no  consequence  that  Jacksou  thinks  he  can 
make  a  better  case  than  the  one  on  which  he 
rested  before,  and  on  which  he  obtained  the 
reversal. 

Motion  granted. 

Explained-78  N.  Y.,  332. 

Cited  ia-28  N.  Y.,  157. 


263*]    *MERRILL  v.  WILLIAMS. 

A  plea  to  a  declaration  on  a  justice's  judgment 
need  not  be  accompanied  by  an  affidavit. 

TlECLARATION  upon  the  judgment  of  a  jus- 
\J  tice  of  the  peace.  The  defendant  served  a 
plea  of  nil  debet  without  an  affidavit  of  merits. 
The  plaintiff's  attorney  disregarded  the  plea, 
and  entered  judgment,  which, 

Mr.  S.  J.  Cowen,  for  the  defendant,  now 
moved  to  set  aside  for  irregularity. 

Mr.  R.  W.  Peckham,  for  the  plaintiff, 
said  the  case  came  within  the  spirit  of  the  Act 
of  1840,  and  the  rule  adopted  under  it.  Sess. 
L.,  1840,  p.  333,  sec.  17;  22  Wend.,  644. 

By  the  Court,  Bronson,  J.  The  statute  only 
goes  to  actions  upon  records  and  written  con- 
tracts. This  is  neither. 

Motion  granted. 


BURR  v.  KERNAN. 

The  statute  abolishing  the  rule  to  plead,  Sess.  L., 
1840.  p.  333,  sec.  16,  applies  only  to  personal  actions, 
and  in  cases  of  scire  facias ;  but  does  not  affect  the 
practice  in  actions  of  ejectment. 

Citation— Laws,  1840.  p.  333,  sec.  16. 

MR.  E.  F.  Smith,  for  the  defendant,  moved 
to  set  aside  the  default  which  the  plaint- 
iff had  entered,  for  irregularity.  It  was  an  ac- 
tion of  ejectment,  and  the  plaintiff  entered  the 
rule  to  plead  on  which  the  default  was  found- 
ed, without  filing  any  affidavit  of  the  service 
of  the  declaration.  2  R.  S.,  305,  sec.  16. 

Mr.  H.  V.  D.  Van  Eppa,  contra,  said  no 
rule  to  plead  was  necessary.  Sess.  L. ,  1840,  p. 
833,  sec.  14. 

2O4*]  *By  the  Court,  Bronson.  J.  The 
Statute  of  1840  only  abolishes  the  rule  to  plead 
in  personal  actions  commenced  by  declaration, 
and  in  cases  of  noire  facias.  It  was  not  intend- 
ed to  reach  the  special  provisions  relating  to 
the  action  of  ejectment. 
Motion  granted. 


reasons  or  grounds  on  which  any  particular  claim 
of  either  party  was  allowed  or  disallowed. 
Citation— 2  R.  S.,  384,  sec.  47. 

MESSRS.  J.  Lansing  and  R.  W.  Peck- 
ham,  for  the  plaintiff,  moved  that  the 
special  report  of  the  hearing  and  evidence 
made  by  the  referees  be  referred  back  to  them, 
with  instructions  to  state  on  what  particular 
Around  they  allowed  the  plaintiff's  demand. 
They  read  affidavits  showing  that  the  defend- 
ant was  about  moving  for  a  rehearing,  and 
that  a  statement  of  the  reasons  of  the  referees 
was  important  to  the  right  decision  of  the 
cause. 

Mews.  P.  Gansevoort  and  S.  Stevens, 
for  the  defendant. 

By  the  Court,  Bronson,  J.  We  can  require 
referees  to  report,  among  other  things,  "  their 
reasons  for  allowing  or  disallowing  any  claim 
of  either  party."  2  R.  S.,  384,  sec.  47.  Such 
a  course  is  not  often  necessary;  but  in  this  case 
it  may  be  important  to  know  on  what  particu- 
lar ground  the  plaintiff's  claim  was  allowed. 

Motion  granted. 

Cited  in-21  How.  Pr.,  423;  8  Bos.,  203. 


STAFFORD  v.  BACON. 

The  court  will  order  a  special  report  of  referee* 
to  be  sent  back.  If  the  circumstances  of  the  case 
appear  to  require  it,  with  instructions  to  state  the 
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CADY  AND  CADY. 

Action  against  Two  for  Tort —  Verdict  against 
One  and  Acquittal  of  the  Other — Costs. 

In  an  action  against  two  defendants  for  a  tort,  if  a 
verdict  is  rendered  against  one  of  them  which  car- 
ries costs,  and  the  other  is  acquitted,  he  is  entitled  to 
a  full  bill  of  costs  against  the  plaintiff.  Per  Bron- 
son, J". 

Where  the  defendants  appear  by  the  same  attor- 
ney, who  performs  the  same  services  for  both,  and 
both  are  acquitted,  they  cannot  tax  separate  bills 
of  costs,  but  are  entitled  only  to  one  bill  and  one 
judgment.  Per  Bronson,  J. 

This  rule  applies  also  where  only  one  of  the  de- 
fendants is  acquitted,  and  the  recovery  against  the 
other  is  so  small  that  both  are  entitled  to  costs. 

In  such  case,  however,  if  the  defendants  have 
pleaded  separately,  the  attorney  is  entitled  to  be  al- 
lowed for  two  pleas. 

Citations— Laws,  1834,  p.  544,  sec.  12 ;  2  R.  S.,  615, 
sees.  16,  18 ;  61fj.  sec.  23 ;  12  Wend.,  236 ;  4  Hill,  588  ;  6 
Hill,  267. 

HHHIS  was  an  action  of  debt  Brought  against 
-L  the  defendants,  Elisha  and  Jonathan  Cady, 
pursuant  to  Stat.  1834,  p.  544.  sec.  12,  for  a 
willful  injury  to  the  plaintiffs'  railroad.  The 
defendants  appeared  by  the  same  attorney,  and 
pleaded  separately  nil  debet.  On  the  trial,  the 
jury  found  a  verdict  against  the  defendant 
Elisha  for  $4,  and  acquitted  the  defendant, 
Jonathan.  The  plaintiffs  made  a  case  and 
moved  for  a  new  trial  against  both  defendants; 
but  the  motion  was  denied. 

Mr.  K.  Miller,  for  the  defendants,  moved 
that  the  plaintiffs'  attorney  make  up  a  record 
and  insert  therein  judgments  in  favor  of  each 
of  the  defendants  for  his  costs.  He  insisted 
that  each  defendant  was  entitled  to  a  full  bill 
of  costs.  If  the  plaintiffs'  attorney  did  not 
make  up  the  record,  he  then  asked  that  the  de- 
fendants' attorney  be  at  liberty  to  make  it  up. 
He  cited  2  R.  8.,  615,  616.  sees.  16, 18,  23;  Can- 
field  v.  Oaylord,  12  Wend.,  236;  Gri»wldv. 
'Sedgirick.  8  U. .  826 ;  Day  v.  Ha  nk*,  8  T.  R. ,  654 . 

Mr.  H.  Hogeboom,  contra. 
28  858 
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By  the  Court,  Bronson,  J.  The  plaintiffs 
are  entitled  to  judgment  for  treble  damages 
against  the  defendant  Elisha  Cady,  amount- 
ing to  $12.  Stat.,  1884,  p.  544,  sec.  12.  And 
the  defendants  are  entitled  to  judgment  against 
266*]  the  plaintiffs  for  *costs.  The  treble 
damages  against  Elisha  not  being  enough  to 
give  the  plaintiffs  costs  against  him  2  R.  8., 
616,  sec.  23,  he  is  en  titled  to  costs  against  them. 
Id.,  615,  sec.  16.  Jonathan,  who  was  acquit- 
ted, is,  of  course  entitled  to  costs.  Id.,  sec.  18. 
So  far  as  costs  are  concerned,  the  case  is  sub- 
stantially the  same  as  though  both  defendants 
had  been  acquitted  by  the  jury.  They  are  not 
entitled  to  tax  several  bills,  for  the  reason  that 
both  recover  costs,  and  there  have  been  no 
separate  services,  except  for  the  pleas.  Where 
the  plaintiff  has  a  verdict  which  carries  costs 
against  one  defendant,  and  the  other  is  acquit- 
ted, the  latter  is  entitled  to  a  full  bill  of  costs 
against  the  plaintiff  ;  and  this  is  so  although 
the  services  were  performed  alike  for  both  de- 
fendants. This  results  from  the  fact  that  the 
statute  gives  costs  to  the  defendant  acquitted, 
and  prescribes  no  rule  of  apportionment.  Can- 
field  v.  Qaylord,  12  Wend.,  236.  But  where 
there  was  but  one  set  of  services,  and  both  de- 
fendants are  acquitted,  they  cannot  tax  sepa- 
rate bills,  and  so  recover  double  costs.  And  the 
rule  is  the  same,  I  think,  where,  although 
there  is  a  verdict  against  one  defendant,  the 
case  is  such  that  both  recover  costs.  The  mo- 
tion for  two  judgments  (See,  Webb  v.  Bulger,  4 
Hill,  588),  and  separate  bills  of  costs  for  each 
defendant  must,  therefore,  be  denied.  They 
can  only  tax  one  bill.  But  they  may  insert  in 
that  a  charge  for  two  pleas  because  the  action 
was  for  a  tort,  and  they  pleaded  separately. 

The  attorney  for  the  plaintiffs  must  make 
up  the  record  in  pursuance  of  these  suggestions 
within  ten  days  after  the  costs  shall  be  taxed ; 
and  in  default  of  his  doing  so,  the  attorney  for 
the  defendants  may  make  up  the  record. 

Ordered  accordingly,  (b) 

Explained-22  Hun.  183 ;  59  How.  Pr.,  492. 
Cited  in— 6  How.  Pr.,  405 ;  43  How.  Pr.,  93 ;  5  Abb. 
N.  8.,  222 ;  1  E.  D.  S.t  292 ;  10  Leg.,  Obs.,  96 ;  Abb. 
Adm.,  544. 

(6)  See  Tenbroeck  v.  Paige,  post,  p.  267. 
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*TENBROECK  ET  ux. 

v. 
PAIGE  AND  FINCH. 


Action  against  Two  for  Tort — Pleading — Costs. 

In  an  action  against  two  for  a  tort  who  sever  in 
pleading:  and  act  by  different  attorneys  and  counsel, 
if  both  defendants  be  acquitted,  their  attorneys  are 
each  entitled  to  a  full  bill  of  costs  against  the  plaint- 
iff, so  far  as  the  services  were  separate  and  distinct. 

Otherwise,  however,  its  to  witnesses'  fees,  if  the 
witnesses  for  both  parties  were  the  same. 

As  there  can  be  but  one  judgment  in  the  suit, 
there  should  be  no  allowance  for  more  than  one  rec- 
ord :  and  so  in  respect  to  the  other  incidental  charg- 
es for  perfecting  judgment  and  issuing  execution. 

In  cases  of  this  kind  the  costs  of  both  defendants 
must  be  taxed  at  the  same  time,  so  that  the  charges 
in  the  two  bills  may  be  properly  adjusted. 

Citations— 5  Ad.  &  El.,  403;  4  Moore  &  P.,  469;  6 
Bing.,  637 ;  4  Hill,  588  ;  6  Hill,  265. 
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OTION  by  plaintiffs  for  the  re-taxation  of 
costs.    The  action  was  assault  and  bat- 


tery, and  the  plaintiffs  were  nonsuited  on  the- 
trial.  The  defendants  appeared  by  different 
attorneys — the  attorneys  not  being  partners 
nor  in  any  way  connected  in  business— and 
pleaded  separately;  and  on  the  trial  different 
counsel  appeared  for  each  defendant.  The- 
questions  were,  however,  the  same  in  relation 
to  both  defendants.  Each  defendant  taxed  a 
separate  bill  of  costs  in  the  same  manner  as 
though  he  had  been  a  sole  defendant,  except 
as  to  the  judgment  record,  filing,  etc. ;  and  one 
judgment  was  perfected  against  the  plaintiffs 
for  the  aggregate  of  the  two  bills  of  costs. 

Mr.  D.  Bin-well,  for  the  plaintiffs,  moved 
for  a  re-taxation  of  the  costs.  He  cited  2  R.  S., 
615,  sees.  16,18;  Qriswoldv.  Sedgwick,  3  Wend., 
326. 

Mr.  M.  T.  Reynolds,  for  defendants. 

By  the  Court,  Bronson,  J.  This  is  a  case 
where  two  defendants,  sued  jointly  for  a  tort,, 
have,  without  any  improper  motive,  appeared 
and  defended  by  different  attorneys  and  coun- 
sel. Each  defendant  has  pleaded  separately, 
and,  as  to  most  things,  has  incurred  the  same 
expense  as  though  he  had  been  a  sole  defend- 
ant. I  see  no  reason  why  each  should  not  have 
a  *full  bill  of  costs,  so  far  as  the  serv-  f*268 
ices  were  separate  and  distinct.  Oambrell  v. 
Earl  of  Falmouth,  5  Ad.  &  Ell.,  403.  This  will 
include  the  retaining  fee  of  attorney  and  coun- 
sel, the  pleadings,  and  most  of  the  other  charges- 
down  to  the  trial.  It  will  include  also  brief 
and  attorney  and  counsel  fee  on  trial  for  each 
defendant.  I  had  some  doubt  about  more  than 
one  counsel  fee  ;  but  my  brethren  think  it 
should  be  allowed.  When  we  come  to  those- 
services  and  expenses  which  were  rendered  or 
incurred  alike  for  both  defendants, there  should 
be  but  one  taxation.  Here  the  questions  to  be 
tried,  and  the  witnesses,  were  the  same  as  to 
both  defendants;  and  there  should  be  but  one 
taxation  of  witnesses'  fees.  And  as  there  can 
be  but  one  judgment,  there  should  be  no  al- 
lowance for  more  than  one  record  and  the  oth- 
er incidental  charges  in  perfecting  the  judg- 
ment and  issuing  execution.  (See,  Webb  v. 
Bulger,  4  Hill,  588.)  In  cases  of  this  kind,  al- 
though the  defendants  may  have  separate  bills, 
the  costs  of  all  must  be  taxed  at  the  same  time. 
Smith  v.  Campbell,  4  Moore  &  P.,  469;  8.  C.,  6. 
Bing.,  637.  This  is  the  only  way  in  which 
the  charges  can  be  properly  adjusted.  There 
must  be  a  re-taxation  on  the  principles  which 
have  been  mentioned. 

Motion  gr  anted. (b) 

Explained— 22  Hun,  183 :  59  How.  Pr.,  492. 

Cited  in— 16  Barb.,  593;  6  How.  Pr.,  11.  405;  15 
How.  Pr.,114 ;  43  How.  Pr.,92 ;  Co.  R.  N.  8.,  177  :  Abb. 
Adm.,  544. 

(b)  See  R.  R.  Co.  v.  Cady,  ante,  p.  265. 


ANONYMOUS. 

Action  Against  Three  for  Tort  —  Pleading  — 
Costs. 

In  an  action  against  three  for  a  tort,  the  declara- 
tion contained  two  counts,  to  which  respectively 
the  defendants  each  pleaded  seven  pleas,  and  at  the 
trial  the  plaintiff  was  nonsuited.  Held,  that  the  de- 
fendants attorney  was  entitled  to  charge  in  his  bill 
of  costs  for  six  pleas,  i.  e.,  two  for  each  defendant. 

In  general,  where  a  party  moving  for  re-taxa- 
tion claims  costs  of  the  motion  in  his  notice,  he  will 
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be  compelledlto  pay  costs,  though  a  re-taxation  be 
ordered. 

Citations-Laws,  1840,  p.  328;  6  Hill,  265,  267  ;  4 
Hill,  70,  n. 

EE  TAXATION  of  costs.  This  was  an  ac- 
tion of  trespass  brought  against  three  de- 
fendants, and  the  plaintiff  was  nonsuited  on 
269*]  the  *trial.  There  were  two  counts  in 
the  declaration.  The  defendants  appeared  by 
the  same  attorney,  but  pleaded  separately,  and 
each  defendant  pleaded  seven  pleas,  some  to 
one  count,  and  some  to  the  other,  and  all  the 
pleas,  twenty-one  in  number,  were  allowed  by 
the  taxing  officer. 

Mr.  E.  A.  Doolittle,  for  the  plaintiff,  now 
moved  for  a  re-taxation,  insisting  that  only  one 
plea  was  taxable.  Stat.  1840,  p.  328. 

Mr.  S.  J.  Cowen,  contra.  Perhaps  the  tax- 
ing officer  had  no  right  to  allow  for  more  than 
six  pleas  in  all.  But  the  plaintiff  has  given 
notice  that  he  will  ask  costs  against  us  and, 
therefore,  whether  the  officer  was  right  or 
wrong,  we  are  entitled  to  the  costs  of  opposing 
the  motion. 
HILL  6. 


By  the  Court,  Bronson,  J.  In  actions  for 
torts  it  is  sometimes  very  proper  for  the  de- 
fendants to  plead  separately,  although  they  ap- 
pear by  the  same  attorney;  and  there  are  some 
defenses  which  cannot  be  pleaded  to  the  whole 
declaration,  but  only  to  a  single  count.  Under 
the  Act  of  1840  there  can  be  no  allowance  for 
more  than  one  plea  or  answer  to  the  same  pre- 
vious pleading.  But  that  does  not  touch  the 
case  of  one  plea  to  one  count,  and  another  plea 
to  another  count.  Each  of  these  defendants 
might  charge  for  two  pleas,  making  six  in  all. 
(See,  R.  R.  Co.  v.  Cody,  ante,  p.  265;  Ten- 
broeck  v.  Paige,  ante,  p.  267.)  The  remaining 
fifteen  were  improperly  allowed,  and  must  be 
struck  out  of  the  bill.  But  the  plaintiff  must 
pay  the  costs  of  opposing  the  motion,  because 
he  improperly  asked  costs  in  his  notice,  and 
would  have  taken  a  rule  for  costs  of  course  if 
the  defendants  had  not  appeared  to  oppose  it. 
(See,  4  Hill,  70,  n.) 

Ordered  accordingly. 
Cited  in— Abb.  Adm.,  544. 
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271*]  *  ADAMS  «.  BEACH  AND  START. 

Action  by  One  Claiming  Right  to  Take  Toll — 
Defense — Limitation  of  Franchise  —  Public 
Nuisance — Jurisdiction  of  Justice. 

In  an  action  by  one  claiming  the  right  to  take  toll 
under  an  Act  of  the  Legislature,  the  defendant  may 
show  that  the  franchise  has  been  repealed  or  sur- 
rendered, or  that  it  has  expired  by  its  own  limita- 
tion ;  but  not  that  the  plaintiff  has  forfeited  it. 

A  legislative  Act,  after  acknowledging  the  State 
to  be  indebted  to  an  individual  on  account  of  mon- 
eys advanced  by  him  in  building  a  public  bridge, 
directed  the  sum  to  be  ascertained  and  reported, to- 
gether with  interest,  and  then  granted  him  the  priv- 
ilege of  taking  toll  at  the  bridge  until  he  should 
thus  be  re-imbursed  the  amount ;  at  the  same  time 
requiring  him  to  make  annual  returns  of  the  toll  he 
received.  Held,  that  the  franchise  did  not  expire 
on  his  being  re-imbursed  the  amount  reported,  but 
that  he  was  entitled  to  the  interest  accruing  subse- 
quently, though  the  act  was  silent  in  relation  to  it. 

Bronson,  J.,  dissented,  holding  that,  as  the  Act  did 
not  provide  for  subsequent  interest,  no  right  to  it 
existed,  and  that  the  franchise  expired  on  the 
amount  reported  being  re-imbursed  by  the  toll. 

A  gate  erected  by  an  individual  across  a  highway, 
under  an  Act  of  the  Legislature  authorizing  him  to 
take  toll  for  a  limited  period,  becomes  a  public  nui- 
sance after  the  franchise  has  expired,  which  any 
one  may  abate.  Semble. 

Though  the  plaintiff  in  a  justice's  court  give  evi- 
dence of  title  to  lands,  the  justice  is  not  bound  to 
dismiss  the  cause  unless  such  title  be  disputed  by 
the  defendant. 

Citations— 9  Wend.,  382 :  Act,  March  17, 1825 ;  Laws, 
1825,  p.  54,  sees.  2,  3 :  2  R.  S.,  168,  sec.  63 ;  6  Hill,  44. 

ERROR  to  the  Onondaga  C.  P.  Beach  and 
Start  sued  Adams  before  a  justice,  and  de- 
272*]  clared  *in  trespass  for  tearing  down 
a  toll  gate.  On  the  trial  it  was  proved  that  in 
July,  1842,  the  defendant  was  passing  with 
his  team,  the  gate  being  shut,  and  the  keeper 
refused  to  open  it  without  receiving  toll.  The 
defendant  thereupon  opened  the  gate  himself, 
tore  it  down,  and  passed  on  with  his  team.  It 
was  a  gate  at  the  bridge  mentioned  in  the  Act 
of  March  17, 1825,  entitled  "An  Act  to  Author 
ize  James  L.  Voorhees  to  Receive  Toll  for 
Passing  a  Bridge  Across  the  Seneca  River,  in 
the  County  of  Onondaga."  Stat.  1825.  p.  54. 
The  defense  was,  that  the  right  to  keep  up  the 
gate  and  take  toll  had  ceased  by  the  payment 
of  the  sum  providedffor  by  the  Act.  By  the 
3d  section  of  the  Act,  commissioners  were  ap- 
pointed to  ascertain  and  certify  the  amount 
paid  by  Voorhees  for  the  erection  of  the  bridge 
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and  for  the  right  of  the  Westmoreland  and 
Sodus  Bay  Turnpike  Company  thereto,  with 
interest,  and  file  their  certificate  within  six 
months;  and  Voorhees  was  authorized  to  erect 
a  toll-gate  at  or  near  the  bridge,  and  to  take 
certain  toll  for  the  use  of  the  bridge.  Sec.  1. 
But  the  Act  was  not  to  continue  in  force  after 
the  owner  of  the  bridge  had  received  for  toll 
such  sum  as  the  said  J.  L.  V.  had  "paid  for 
erecting  said  bridge,  and  for  the  right  of  the 
Turnpike  Company  thereto  (over  and  above 
the  repairs  necessary  to  be  made,  and  actually 
made  from  time  to  time,  and  over  and  above 
the  sum  of  $50  per  annum  for  collecting  toll), 
which  sum, so  paid  by  said  J.  L.  V.  for  the  erec- 
tion of  the  said  bridge,  and  for  the  right  of  the 
turnpike  company  thereto,"  was  to  be  ascer- 
tained by  the  commissioners.  Sec.  2.  The  com- 
missioners filed  their  certificate  September  16, 
1825,  fixing  the  sum  at  $782.03.  The  amounts 
collected  for  toll,  and  paid  for  repairs,  togeth- 
er with  the  annual  allowance  for  collecting 
the  toll,  were  ascertained  pursuant  to  the  4th 
section  of  the  Act.  If  Voorhees  was  not  en- 
titled to  interest  on  the  sum  fixed  by  the  com- 
missioners, the  right  to  take  toll  had  «ceased 
nearly  two  years  before  the  gate  was  torn  down ; 
but  if  he  was  entitled  to  interest,  then  the 
right  to  take  toll  still  continued.  Voorhees 
*conveyed  all  his  interest  in  the  bridge  [*273 
and  the  adjoining  premises  to  the  plaintiffs, 
in  January,  1842,  by  quitclaim  deed,  for  the 
consideration  of  $100;  and  the  plaintiffs  pro- 
duced the  deed  in  evidence  on  the  trial.  Ver- 
dict and  judgment  for  the  plaintiffs.  The 
judgment  was  affirmed  on  cei-tiorari  by  the  C. 
P. ;  whereupon  the  defendant  brought  error  to 
this  court. 

Mr.  J.  R.  Lawrence,  for  plaintiff  in  er- 
ror. 

Messrs.  Parker  and  Brosnan,  for  defend- 
ants in  error. 

Nelson,  Ch.  J.  Although  the  defendant 
could  not  be  permitted  to  set  up,  in  this  col- 
lateral way,  a  forfeiture  of  the  franchise  by 
neglect  to  repair,  or  upon  any  other  like 
ground,  yet  I  am  inclined  to  think  it  was  com- 
petent for  him  to  show  that  the  grant  had  ex- 
pired by  its  own  limitation.  He  might  set 
up  that  it  had  been  repealed  or  surrendered : 
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and  why  not  allow  him  to  show  a  termination 
by  lapse  of  time?  Such  an  opinion  was  ex- 
pressed in  People  v.  Manhattan  Co.,  9  Wend., 
382,  and  it  appears  to  me  to  be  well  founded. 

Then  did  the  defendant  make  out  the  fact 
that  the  franchise  had  expired?  This  depends 
upon  the  question  whether  the  plaintiffs  below 
had  been  re-imbursed  for  their  expenses  in 
building  the  bridge,  etc.,  to  the  extent  con- 
templated by  the  Act  of  1825.  The  privilege 
was  to  continue  until  the  owners  had  received 
the  amount  paid  for  erecting  the  bridge  and 
for  the  right  of  the  Turnpike  Company,  over 
and  above  necessary  repairs,  and  $50  per  an- 
num for  collecting  the  toll.  Sess.  L.  of  1825, 
p.  54,  sec.  2.  The  sum  originally  paid  for  the 
bridge  and  for  the  right  of  the  Turnpike  Com- 
pany, was  to  be  ascertained  by  certain  commis- 
sioners, who  were  to  certify  the  same,  with 
interest,  and  file  their  certificate  within  six 
months.  Id. ,  sec.  3. 

It  is  true,  the  interest  here  referred  to  is  that 
which  accrued  before  the  report  of  the  com- 
274*]  missioners;  but  the  provision  *proves 
that  the  Legislature  contemplated  the  allow- 
ance of  interest  on  these  outlays. 

An  argument  against  the  allowance  of  inter- 
est was  drawn  by  counsel  from  the  lan- 
guage of  the  4th  section  which  requires  an 
affidavit  to  be  made  and  filed  in  each  year  by 
the  owners  of  the  bridge,  stating  the  true 
amount  of  toll  received,  etc.,  "until  this  shall 
amount  to  the  sum  reported  and  certified  by 
the  commissioners,"  etc.  I  cannot  believe, 
however.that  this  mere  reference  to  the  amount 
found  due  by  the  commissioners  for  actual  ex- 
penditure, was  intended  to  exclude  the  inci- 
dental right  of  the  owtiers  to  interest  on  the 
annual  balances  unpaid  by  the  application  of 
the  net  toll.  It  appears  to  me  that,  to  give  the 
section  the  construction  contended  for,  would 
be  placing  too  much  stress  upon  mere  words, 
without  sufficiently  regarding  the  substance 
and  meaning  of  the  arrangement.  The  amount 
of  $782.03,  reported  by  the  commissioners,  was 
money  advanced  by  the  plaintiffs  below,  or 
those  under  whom  they  claim,  for  the  benefit 
of  the  public,  and  was  acknowledged  by  the 
Legislature  as  a  debt  or  demand  justly  due  at 
the  time  the  Act  was  passed.  Under  a  provis- 
ion for  the  payment  of  a  debt  of  this  nature, 
at  a  future  day  by  installments,  it  seems  tome 
the  right  to  interest  follows  of  course,  unless 
specially  excluded.  The  returns  to  be  made 
by  the  owners  pursuant  to  the  4th  section  of 
the  Act,  of  the  amount  of  toll  and  of  expend- 
iture for  repairs,  furnish  the  means  for  strik- 
ing a  balance  once  in  each  year,  and  of  fixing 
the  amount  remaining  due  and  unpaid.  The 
interest  on  these  balances  should,  I  think,  be 
allowed. 

It  was  contended  that  the  justice  should 
have  dismissed  the  suit,  on  the  ground  that 
the  title  to  land  was  in  question  upon  the 
plaintiff's  own  showing;  they  having  given  in 
evidence  a  conveyance  of  the  bridge  and  ad- 
joining premises,  from  Voorhees.  to  whom  the 
franchise  was  granted.  The  statute  provides 
that,  if  it  shall  appear  on  the  trial,  from  the 
plaintiff's  own  showing,  that  the  title  to  lands 
is  in  question,  which  title  shall  be  disputed  by 
the  defendant,  the  justice  shall  dismiss  the 
cause,  etc.  2  R.  8.,  168,  sec.  68.  The  answer  to 
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the  objection  taken,  therefore,  is,  that  the  ti- 
tle to  the  land  was  not  in  any  manner  disputed 
*by  the  defendant  on  the  trial,  so  far  [*275 
as  we  can  ascertain  from  the  record.  (See,  Koon 
v.  Mazuzan,  ante,  p  44). 

I  think  the  decision  of  the  C.  P.  was  right, 
and  that  their  judgment  ought  to  be  affirmed. 

Cowen,  J.,  concurred. 

Bronson,  J.  If  the  right  of  Voorhees  and 
his  assigns  to  take  toll  had  ceased  before  the 
alleged  trespass,  the  gate  which  the  plaintiffs 
kept  up  across  the  public  highway  was  a  nui- 
sance, which  the  defendant  might  abate  with- 
out subjecting  himself  to  an  action.  This  is 
not  denied;  and  the  only  question  is,  whether 
the  plaintiffs  are  entitled  to  interest,  as  well  as 
the  principal  sum  ascertained  by  the  commis- 
sioners. The  principal  sum  had  been  collect- 
ed nearly  two  years  before  the  gate  was  torn 
down;  but  if  the  claim  to  interest  can  be  main- 
tained, the  plaintiffs  have  not  yet  been  fully 
paid,  and  the  right  to  take  toll  still  continues. 

It  may  be  gathered  from  the  statute  that  the 
bridge  had  been  erected  by  Voorhees  before 
the  law  was  passed,  and  that  he  had  also  pur- 
chased the  right  of  the  Westmoreland  and  So- 
dus  Bay  Turnpike  Company  to  the  bridge. 
What  that  right  was  does  not  appear.  But  it 
is  not  alleged  that  there  was  any  right  in  Voor- 
hees, or  in  anyone  else,  to  demand  toll  before 
this  statute  was  passed.  Still  it  seems  to  have 
been  understood  that  Voorhees  had  rendered  a 
valuable  service  to  the  public  in  erecting  the 
bridge,  and  purchasing  the  rights  of  the  Turn- 
pike Company ;  and  the  Legislature  granted  to 
him  the  franchise  of  demanding  toll,  until  he 
should  be  re-imbursed  the  sum  which  he  had 
thus  expended.  The  words  limiting  the  dura 
tion  of  the  grant  are,  "  that  this  Act  shall  not 
continue  in  force  after  the  owner  or  owners  of 
said  bridge  shall  receive  as  toll  for  crossing 
the  same  such  sum  as  the  said  James  L.  Voor- 
hees has  paid  for  erecting  sajd  bridge,  and  for 
the  right  of  the  Westmoreland  and  Sodus  Bay 
*Turnpike  Company  thereto"  (over  [*27O 
and  above  repairs  and  expenses  of  collection); 
"  which  sum,  so  paid  by  the  said  James  L. 
Voorhees  for  the  erection  of  the  said  bridge, 
and  for  the  right  of  the  "  Turnpike  Company, 
"shall  be  ascertained  by  commissioners,  etc." 
Sec.  2.  The  next  section  names  the  commis- 
sioners, who  were  to  ascertain  and  certify  "as 
well  the  amount  paid  by  said  James  L.  Voor- 
hees for  the  erection  of  said  bridge,  as  for  the 
right"  of  the  Turnpike  Company  thereto, 
"  with  interest."  That  sum  the  commissioners 
settled  at  $782.03,  and  filed  their  certificate  in 
September,  1825.  If  the  grant  to  Voorhees 
was  not  wholly  gratuitous;  if  it  was  right  that 
he  should  be  re-imbursed  the  money  which  he 
had  expended,  it  would  seem  to  be  equally 
proper  that  he  should  have  interest  on  the 
amount  which  should  from  time  to  time  remain 
unpaid.  But  while  the  Legislature  was  care- 
ful to  say  that  the  commissioners  should  allow 
interest  in  ascertaining  the  sum  to  be  certified, 
they  seem  to  have  been  equally  careful  not  to 
.say  anything  about  interest  on  the  sum  to  be 
thus  ascertained  by  the  commissioners.  The 
right  to  take  toll  was  not  to  continue  after  the 
owner  had  received  "such  sum  as  the  said 
James  L.  Voorhees  has  paid  ;  "  and  the  com- 
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missioners  were  to  ascertain  "  the  amount  paid 
by  said  James  L.  Voorhees."  I  do  not  see  how 
interest  can  be  allowed  on  the  principal  sum. 
It  was  for  the  Legislature  in  granting  the  fran- 
chise to  determine  how  large  they  would  make 
it ;  and  as  they  have  not  provided  for  interest, 
I  think  the  claim  to  it  cannot  be  maintained. 
If  the  provision  had  been  that  toll  might  be 
taken  until  Voorhees  should  be  indemnified, 
then,  perhaps,  interest  might  be  allowed;  but 
the  Act  is  not  open  to  any  such  equitable  con- 
struction. 

The  charters  of  many  of  our  turnpike  and 
bridge  corporations  provide  that  the  franchise 
shall  continue  until  the  principal  sum  to  be  ex- 
pended shall  be  repaid  with  interest  at  a  cer- 
tain rate  per  cent.  If  the  same  thing  had  been 
intended  in  this  case,  it  is  but  reasonable  to 
suppose  that  similar  language  would  have  been 
employed. 

We  are  referred  to  cases  where  interest  has 
been  allowed  between  party  and  party  for 
money  paid,  and  the  like  But  they  do  not 
277*]  *appear  to  be  applicable  to  this  case. 
We  are  not  here  dealing  with  equities  as  be- 
tween party  and  party,  but  with  a  legislative 
grant;  and  the  question  is  how  much  has  been 
granted.  If  Voorhees  or  his  assigns  have  not 
got  so  much  as  they  ought  in  justice  to  have, 
they  must,  I  think,  apply  to  the  Legislature 
for  a  larger  franchise.  We  have  nothing  to  do 
with  the  supposed  equity  of  the  claim. 

I  think  the  judgment  is  erroneous  and  that 
it  should  be  reversed. 

Judgment  affirmed. 

Cited  in— 2  Keyes,  629 ;  1  Abb.  App.  Dec.,  180 ;  4 
Hun,  186;  8  Barb.,  241 ;  46  Barb.,  365;  6  T.  &  C.,  460, 
461. 


HILL  «.  STOCKING. 

Landlord  and  Tenant — Distress  for  Rent-- Plead- 
ing— Avowry — Requisites  of— Construction  of 
Lease — Practice — Proceedings  on  Writ  of  Er- 
ror, 

Though,  since  2  R.  S.,  529,  sec.  41,  an  avowry  that 
the  (roods  were  taken  by  way  of  distress  for  rent, 
need  not  set  forth  the  landlord's  title  in  detail,  nor 
name  any  person  certain  as  the  tenant,  it  must 
show  all  the  essential  facte  giving  the  right  to  dis- 
train. 

Where  an  avowry  was  that  the  goods  were  taken 
by  way  of  distress  for  rent  due  from  one  W.,  who 
occupied  as  tenant  in  virtue  of  a  certain  demise, 
etc.,  without  stating  that  the  tenancy  was  under  the 
defendant,  or  any  other  person  from  whom  he  de- 
rived title ;  held,  insufficient,  inasmuch  as  it  did 
not  show  that  the  defendant  was  landlord. 

Held  further,  that  though  the  plaintiff  pleaded 
over,  thus  assuming  that  the  relation  of  landlord 
and  tenant  was  sufficiently  set  forth  and  the  de- 
fendant obtained  a  verdict  and  judgment,  the  de- 
fect in  the  avowry  was  fatal  on  error. 

Notwithstanding  the  provision  in  2  R.  S.,  424.  sec. 
7,  sub.  9,  the  omission  of  a  substantial  averment,  es- 
sential to  the  action  or  defense,  is  fatal  after  ver- 
dict ;  that  part  of  the  statute  being  a  mere  recogni- 
tion of  the  common  law  rule. 

An  avowry  setting  up  a  distress  on  parcel  of  the 
demised  premises  must  show  the  facts  essential  to 
the  landlord's  right  to  distrain  with  as  much  cer- 
tainty as  an  avowry  relating  to  the  whole. 

The  omission  of  the  requisite  averments  cannot 
be  aided  by  setting  forth  the  distress  warrant  and 
affidavit. 

It  is  not  necessary  to  set  forth  the  warrant  and 
affidavit  in  the  avowry,  but  a  general  averment  of 
the  distress  is  sufficient.  Per  Cowen,  J. 

In  replevin,  a  verdict  in  favor  of  the  defendant 
both  on  the  plea  of  non  cepit  and  on  an  avowry  for 
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rent,  is  erroneous.  If  the  avowry  is  sustained,  the 
verdict  on  the  issue  of  non  cepit  should  be  for  the 
plaintiff. 

This  court,  on  error,  cannot  notice  the  minutes  of 
the  verdict  kept  by  the  clerk  of  *the  court  [*278 
below,  though  brought  up  by  certlorari  on  an  alle- 
gation of  diminution,  but  is  confined  to  the  verdict 
as  stated  in  the  record. 

In  reviewing  a  judgment  upon  writ  of  error,  the 
court  looks  only  to  the  judgment  roll  proper,  unless 
there  be  some  error  in  fact  such  as  is  triable  by  a 
jury,  or  unless  there  be  a  bill  of  exceptions.  Per 
Cowen,  J. 

Where  a  lease  for  years  contained  a  clause  pro- 
viding that  the  landlord  might  distrain  or  sue  for  the 
rent  if  it  remained  unpaid  for  twenty  days  next  aft- 
er the  days  of  payment  specified,  and  no  words  were 
added  negating  his  right  to  do  so  before ;  held,  that 
the  clause  was  nugatory,  and  that  the  landlord 
might  distrain  immediately  after  the  rent  fell  due. 

In  an  avowry  for  rent,  if  the  defendant  set  forth 
the  name  of  the  person  claimed  to  be  tenant,  in- 
stead of  availing  himself  of  the  statute  in  this  par- 
ticular, he  will  be  bound  to  frrove  the  allegation  as 
laid.  Per  Cowen,  J. 

If  the  plea  to  such  an  avowry  be  that  the  tenancy 
of  the  person  named  hnd  ceased,  by  assignment,  etc., 
before  the  time  for  which  the  rent  accrued  and  is- 
sue be  joined  thereon,  the  plaintiff  has  a  right  to 
prove  the  allegation ;  though,  independent  of  the 
state  of  the  pleadings,  and  upon  the  merits  as  dis- 
closed by  the  evidence,  the  allegation  appears  to  be 
immaterial. 

The  court  cannot,  upon  writ  of  error,  amend  the 
pleadings  on  which  the  cause  was  tried  in  the  court 
below,  so  as  to  change  the  issue ;  nor  can  such 
amendment  be  allowed  for  the  purpose  of  supply- 
ing defects  not  cured  by  verdict. 

The  propriety  of  amendments  allowed  by  the  court 
below  cannot  in  general  be  inquired  into  on  error. 
Per  Cowen,  J. 

On  reversing  a  judgment  of  the  C.  P.  for  defects 
in  the  pleadings,  this  court  may  either  award  a  ve- 
nire de  novo  peremptorily,  or  conditionally ;  i.  e.,  by 
giving  lea  veto  issue  one  if  the  C.  P.  allow  theplead- 
ings  to  be  amended  on  specified  terms. 

Citations-11  Geo.  II.,  ch.  19,  sec.  22;  2  R.  S.,  343, 
sees.  1,  2,  2d  ed.;  424,  425,  sec.  7,  sub.  9 ;  436,  sec.  41 ;  3 
R.  8.,  770 ;  1  R.  L.,  99,  sec. »,  ed.  1801 :  Woodf .  Land 
&  Ten.,  592,  Lond.  ed..  1804 :  5  Serg.  &  R.,  355,  357 ;  5 
Cow.,  501, 502 ;  2  Wils.,  258 ;  2  Saund.,  284  c,  n.  3,  309 : 
3  Nev.  &  P..  94 ;  3  Chit.  PI.,  1046, 1050,  Am.  ed.,  1840; 
Wilk.  Repl..  58 ;  1  Chit.  PL.  499,  672,  673,  681,  682,  Am. 
ed.  1840 ;  6  Hill,  20 ;  8  Anne,  ch.  14  ;  1  Saund.,  228.  n. 
1;  Bac.  Abr.  Amendment,  E,  pi.,  1 ;  1  Clark  &  F., 
224.  230,  234-237 ;  9  Bing.,  125 ;  21  Wend.,  19,  40 ;  Co. 
Litt..  204  b,  205  a,-  1  R.  S.,  738,  sec- 18,  2d  ed.;  Doug., 
665;  8  East,  314,  316.  n.;  7  Wend.,  345. 

ERROR  to  the  Erie  C.  P.,  where  Milo  W. 
Hill  brought  replevin  against  Sarah  B. 
Stocking,  for  taking,  etc..  certain  goods  con- 
sisting of  drugs,  medicines  and  other  articles , 
alleging  the  taking  to  have  been  April  11,  1842, 
from  a  store,  to  wit:  No.  113  Main  St.,  Buf- 
falo. The  defendant  pleaded  non  cepit  and  in- 
terposed three  avowries,  setting  up  that  the 
taking  was  by  way  of  distress  for  rent. 

The  first  avowry  was  substantially  as  fol- 
lows: and  the  said  defendant  well  avows  the 
taking,  etc.,  in  the  said  store,  to  wit :  No  113 
Main  St.,  Buffalo,  because  she  says,  that  one 
Nathaniel  Wilgus,  for  a  long  time,  to  wit:  for 
the  space  of  eight  years  next  before  and  end- 
ing on  the  first  day  of  April,  1842,  held  and 
enjoyed  the  said  store,  etc.,  under  a  certain  de- 
mise before  then  made,  at  a  certain  yearly 
rent,  to  wit:  the  yearly  *rent  of  $300,  [*279 
payable  quarterly,  etc.,  and  the  said  Nathan- 
iel Wilgus  continued  and  was  in  possession  of 
the  said  store,  etc.,  from  the  said  April  1,1842, 
until  and  at  the  said  time  when,  etc.,  and  be- 
cause the  sum  of  $75  of  the  rent  aforesaid,  be- 
ing the  rent  of  one  quarter  ending  April  1,  last 
aforesaid,  etc.,  was  due  and  unpaid  to  the  said 
defendant  at  the  said  time  when,  etc.,  she  did, 
etc. ;  averring  the  making  of  a  warrant  of  dis- 
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tress  by  her,  together  with  an  affidavit  speci- 
fying that  $75  was  due  her  from  Wilgus  for 
•one  quarter's  rent  of  the  said  store,  etc. ,  and 
that  the  warrant  was  delivered  to  a  constable, 
who  made  the  distress  within  six  months  after 
the  termination  of  the  said  demise,  to  wit : 
April  11,  1842. 

The  second  avpwry  stated  that  "Wilgus,  or 
some  person  claiming  under  him,"  held  and 
•enjoyed  the  said  store,  etc. ,  and  continued  and 
was  in  possession  thereof,  etc. ;  but  in  other 
respects  it  was  the  same  as  the  first  avowry. 

The  third  avowry  was  in  substance  as  fol- 
lows: and  the  said  defendant  further  well 
avows  the  taking,  etc.,  because  she  says  that 
the  place  where  the  said  goods  and  chattels 
were  so  taken  was  parcel  of  certain  premises 
for  which  there  was  then  and  there  the  sum 
of  $75  of  rent  due  to  the  said  defendant,  to 
wit:  one  quarter's  rent  accruing  from' January 
1,  1842,  to  April  1  of  the  same  year,  which 
said  rent  remaining  due  and  unpaid  at  the  said 
time,  when,  etc. ,  she  the  defendant  did  then  and 
there;  etc. — setting  out  the  warrant  of  distress, 
and  the  proceedings  thereon,  as  in  the  first  and 
-second  avowries. 

To  the  first  and  second  avowries  respective- 
ly the  plaintiff  pleaded:  1.  That  Wilgus  did 
not  hold  and  enjoy  the  said  store,  etc.,  as  ten- 
ant to  the  defendant,  under  the  said  supposed 
•demise  thereof  mentioned,  in  manner  and 
form,  etc.  2.  That  no  part  of  the  rent  men- 
tioned was  in  arrear  from  Wilgus  to  the  de- 
fendant, in  manner  and  form,  etc.  3.  That 
Wilgus  did  not  continue  to  hold  and  was  not 
in  possession  of  the  said  store,  etc.,  from  the 
said  April  1,  1842,  until  and  at  the  said  time 
when,  etc.,  in  manner  and  form,  etc.  4.  That 
28O*]  protesting,  etc.,  after  *the  making  of 
the  demise  mentioned,  etc.,  and  after  Wilgus 
had  entered  under  it  and  held  possession  of 
the  store,  etc.,  as  tenant  of  the  defendant  from 
thence  until  February  6,  1836,  he,  the  said 
Wilgus,  then  and  there,  to  wit:  February  6, 
aforesaid,  assigned  all  his  right  and  interest 
in  the  store,  etc.,  to  one  Orange  H.  Dibble, 
with  the  consent  and  approbation  of  the  de- 
fendant, and  that  said  Dibble  thereupon  took 
and  held  the  possession  of  the  store,  etc.,  for 
the  residue  of  the  unexpired  term,  during  all 
which  time  he  was  recognized,  accepted,  etc., 
by  the  defendant  as  her  tenant,  she  receiving 
rent  from  him,  etc.;  whereby  Wilgus  became 
released  and  discharged  from  all  obligation  as 
tenant  to  the  defendant.  5.  That  protesting, 
•etc.,  before  the  making  of  the  demise  to  Wil- 
gus, one  Joseph  Stocking  was  seised  in  fee  of 
the  store,  etc.,  and,  April  1,  1834,  leased  the 
same  to  Wilgus  for  eight  years,  at  the  yearly 
rent  of  $300,  payable  quarterly,  being  the  same 
•demise  mentioned  in  the  first  and  second  avow- 
rie.s;  that  Wilgus  went  into  possession  and 
held  the  store,  etc.,  as  tenant  thereof  under 
the  demise,  until  February  7,  1838;  that  said 
Stocking  died  on  or  about  September  4,  1835. 
leaving  heirs,  viz.:  Thomas  K.  Stocking  and 
two  others,  to  whom  the  store,  etc.,  descended 
as  tenants  in  common;  that  February  6,  1836, 
Wilgus  assigned  all  his  ri^ht  and  interest  in 
the  store,  etc.,  to  Orange  H.  Dibble,  with  the 
written  consent  and  approbation  of  the  said 
Thomas  H.  Stockintr.  for  himself  and  the  other 
heirs;  that  Dibble  thereupon  took  and  held  the 
HILL  6 


possession  of  the  store,  etc.,  for  the  residue  of 
the  unexpired  term,  during  all  which  time  he 
was  recognized,  accepted,  etc.,  as  tenant  un- 
der the  demise,  not  only  by  the  heirs,  but  by 
the  defendant  also,  she  receiving  rent  from 
him,  etc. ;  and  that  thereby  Wilgus  became  re- 
leased and  discharged  from  all  obligation  as 
tenant  under  the  demise.  The  first,  second 
and  third  pleas  concluded  to  the  country,  and 
the  fourth  and  fifth  with  a  verification. 

To  the  third  avowry  the  plaintiff  demurred, 
assigning  the  courses  specially.  The  defend- 
ant joined  in  demurrer,  and  the  court  below 
gave  judgment  upon  it  in  his  favor. 

*The  defendant  replied  to  the  fourth  f*281 
pleas  respectively,  taking  issue  upon  all  the 
matters  therein  stated,  except  the  alleged  as- 
signment to  Dibble. 

To  the  fifth  pleas  respectively,  the  defend- 
ant replied,  denying  that  Wilgus  was  released 
and  discharged  from  his  obligations  as  tenant 
under  the  demise,  etc.,  but  leaving  the  other 
matters  stated  unanswered. 

On  the  trial  of  the  issues  of  fact,  it  appeared, 
among  other  things,  that  in  January,  1834, 
Joseph  Stocking  being  owner  in  fee  of  the 
store,  etc., executed  a  lease  thereof  to  Nathaniel 
Wilgus,  for  eight  years,  ending  April  1,  1842, 
at  an  annual  rent  of  $300,  payable  quarterly, 
and  that  the  lease  contained  the  following 
clause:  "  Provided,  that  if  it  shall  so  happen 
that  the  rent  above  reserved,  or  any  part  there- 
of, shall  be  behind  and  unpaid  for  the  space  of 
twenty  days  next  after  the  days  of  payment 
aforesaid,  that  then  and  in  every  such  case,  and 
at  any  time  thereafter,  it  shall  and  may  be  law- 
ful to  and  for  the  said  Joseph  Stocking, his  heirs 
etc. ,  either  to  prosecute  for  the  recovery  of  the 
same,  or  in  person  or  by  his  or  their  agent,  bail- 
iff, etc.,  to  enter  and  then  and  there  to  distrain." 
It  further  appeared  that  one  quarter's  rent  fell 
due  April  1, 1842,  for  which  the  defendant  dis- 
trained the  goods  and  chattels  in  question  on 
the  llth  of  the  same  month,  they  being  then 
in  the  store.  It  also  appeared  that  the  defend- 
ant was  the  widow  of  Joseph  Stocking,  the 
lessor, who  died  in  1835,  leaving  four  children, 
his  heirs  at  law;  that  by  a  decree  in  partition 
the  demised  premises  were  allotted  to  Joseph 
Stocking,  Jr.,  one  of  the  heirs,  who  died  intes- 
tate in  1838,  leaving  no  descendant.  The 
plaintiff  offered  to  prove  that  Wilgus,  by  and 
with  the  consent  of  the  defendant,  and  the 
consent  in  writing  of  Thomas  R.  Stocking,  one 
of  the  heirs,  acting  on  behalf  of  the  estate,  as- 
signed the  lease  to  Orange  H.  Dibble,  Febru- 
ary 6,  1836 ;  that  thereupon  Dibble  went  into 
possession  of  the  premises  under  the  lease  and 
continued  to  occupy  them  until  the  expiration 
of  the  term,  paying  rent  to  the  defendant;  and 
that  Wilgus  had  not  been  in  possession  since 
the  assignment.  *This  evidence  was  [*282 
objected  to,  and  the  court  excluded  it,  on  the 
ground  that  it  furnished  no  answer  to  the  de- 
fendant's right  to  distrain;  whereupon  the 
plaintiff  excepted,  insisting  that,  under  the  is- 
sues joined,  the  evidence  was  material.  The 
plaintiff  objected,  in  the  course  of  the  trial 
that,  by  the  terms  of  the  lease,  the  defendant 
had  no  right  to  distrain  until  twenty  days  after 
the  rent  became  due,  and  that  the  distress  made 
was  premature.  The  court  held  otherwise, 
however,  and  the  plaintiff  excepted.  It  was 
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further  objected  by  the  plaintiff  that  the  de- 
fendant had  shown  no'title  to  the  store,  etc., 
and  that,  therefore,  she  could  not  distrain  for 
the  rent;  but  the  court  overruled  the  objection, 
and  the  plaintiff  again  excepted. 

The  verdict  of  the  jury,  as  stated  in  the 
judgment  record,  was,  "that  the  said  defend- 
ant is  not  guilty  of  the  premises  within  charged 
against  her  in  manner  and  form,  etc.,  and 
that  Wilgus  held  and  enjoyed  the  said  store.etc., 
as  tenant  thereof  to  the  said  defendant  under 
a  certain  demise,"  etc.;  finding  specially  in  fa- 
vor of  the  defendant  upon  the  first  and  second 
avowries,  and  negating  in  detail  the  several 
matters  contained  in  the  pleas  to  those  avow- 
ries. The  verdict  concluded  thus:  "  That  the 
said  rent  in  arrear  and  remaining  unpaid  is 
thirty-six  dollars  and  five  cents,  and  that  the 
value  of  the  said  property  distrained  is  six  hun- 
dred dollars." 

The  court  below  rendered  judgment  in  favor 
of  the  defendant  for  the  amount  of  the  rent,  to- 
gether with  costs;  and  the  plaintiff  brought 
error. 

It  appeared  by  the  return  to  a  certiorari  aft- 
erwards issued  on  an  allegation  of  diminution, 
that  the  verdict,  as  entered  in  the  minutes  kept 
by  the  clerk  of  the  court  below,  was  thus  : 
"  The  jury,  etc.,  find  for  the  defendant,  and 
assess  the  value  of  the  property  at  $600,  and  her 
damages  at  $36.05  for  rent  due,  and  six  cents 
costs." 

Mr.  J.  B.  Lathrop,  for  plaintiff  in  error. 

Mr.  E.  G.  Spaulding,  for  defendant  in 
error. 

283*]  *By  the  Court,  Cowen,  J.  The  third 
avowry  is  simply,  that  the  place  where  the 
goods  of  the  plaintiff  were  distrained,  was  parcel 
of  certain  premises  for  which  there  was  then 
and  there  $75  rent  due  to  the  defendant,  viz. : 
one  quarter's  rent  accruing  from  January  1, 
1842,  to  April  1,  in  the  same  year;  and  because 
it  was  in  arrear  she  caused  distress  to  be  made. 
That  there  was  any  landlord  or  any  tenant  of 
the  premises  while  the  rent  was  accruing  or  at 
the  time  of  the  distress,  is  not  shown.  For 
aught  that  appears,  the  rent  was  due  on  a  de- 
mise which  had  expired,  without  any  one  hold- 
ing over,  the  entire  premises  having  passed 
into  the  hands  of  a  stranger.  Nay,  no  demise 
whatever  is  set  out  or  even  hinted  at.  The  rent 
may  have  been  charged  on  the  land  by  some 
former  owner  not  privy  to  any  demise. 

The  omission  to  show  that  the  defendant 
stood  in  the  relation  of  landlady  to  some  tenant 
of  the  premises,  who  held  at  the  time  of  dis- 
tress, seems,  of  itself,  to  be  fatal. 

The  most  general  avowries  are  those  allowed 
by  11  Geo.  II.,  ch.  19,  sec.  22,  now  re  enacted 
here.  The  provision  in  our  statute  is  as  fol- 
lows: "The  defendant  may  avow  or  make  cog- 
nizance generally,  that  the  plaintiff  in  replevin 
or  other  tenant  of  the  lands  or  tenements.etc., 
enjoyed  the  same  under  a  grant  or  demise,  or 
by  any  other  title,  at  a  certain  rent,  etc.,  dur- 
ing the  time  wherein  the  rent  distrained  for 
was  incurred,  etc. ;  or  that  the  place  where  the 
distress  was  taken,  was  parcel  of  certain  tene- 
ments for  which  the  rent  or  service  distrained 
for,  was,  at  the  same  time  of  such  distress.and 
still  remains.due;  without  further  setting  forth 
the  grant,  tenure,  demise,  or  title  of  the  land- 
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lord  or  lessor;  and  without  naming  any  person 
certain  as  the  tenant  of  such  lands  or  tene- 
ments." 2  R.  8.,  436,  sec.  41,  2d  ed.  This  sec- 
tion, with  the  exception  of  the  clause  at  the 
end,  relative  to  naming  the  tenant,  is  nearly  a 
transcript  of  the  22d  section  in  11  Geo.  II.,  ch. 
19.  See  note  in  3  R.  S.,  770.  The  last  clause  is 
copied  from  our  Statute  of  1788.  1  R.  L.,  99, 
sec.  9,  ed.  1801.  The  revisers  have  left  an  ob- 
scurity in  section  41  by  omitting  the  connect- 
ing word  "such"  between  "of"  and  "certain" 
in  the  clause  relating  to  an  avowry  concerning 
"parcel"  of  the  demised  tenements.  [*284 
With  that  word  it  would  be  more  obvious  that 
the  certainty  of  an  avowry  concerning  "par- 
cel "  must  be  the  same  as  if  it  related  to  the 
"  whole.  "  The  pleader  has  here,  as  we  were 
told  on  the  argument,  relied  upon  the  clause 
relative  to  "parcel"  as  independent  of  the  pre- 
vious part  of  the  section, and  as  dispensing  with 
all  the  elements  which  go  to  constitute  the 
right  of  distress.  He  has  accordingly  shown  no 
tenancy  whatever,  and  no  landlord;  and  the  ar- 
gument might  go  further,  if  we  are  to  regard 
the  clause  as  entirely  isolated,  for  it  does  not 
even  require  that  the  defendant  should  have  a 
right  to  the  rent.  All  you  need  aver  is.  that 
the  place  is  parcel  of  premises  for  which  the 
rent  was  due,  and  that  the  defendant  has  dis- 
trained. The  clause,  however,  is  not  isolated. 
The  plain  meaning  of  the  whole  section  is  : 
first,  that  you  may  avow  for  a  distress  on  the 
whole  of  the  demised  premises  with  the  degree 
of  generality  allowed  for  that  purpose  ;  or, 
second,  you  may  limit  your  avowry  to  parcel 
of  the  demised  premises,  with  the  same  gener- 
ality, but  no  greater,  in  all  other  respects,  as  if 
you  avowed  for  a  distress  without  mentioning 
parcel.  This  would  be  obvious  enough  from 
the  statute  requiring  that  the  defendant  should 
avow.  What  is  an  avowry?  "It  is,"  says  Wood- 
fall,  "the  setting  forth,  as  in  a  declaration,  the 
nature  and  merits  of  the  defendant's  case.show- 
ing  that  the  distress  taken  by  him  was  lawful, 
which  must  be  done  with  such  sufficient  au- 
thority as  will  entitle  him  to  a  retorno  habendo.'* 
Woodf.  Land.  &  T.,  592,  Lond.  ed.  1864.  The 
same  definition  has  been  repeated  judicially  in 
several  cases.  See,  Hill  v.  Miller,  5  Serg.  &  R. , 
355,  357;  Wright  v.  Williams,  5  Cow.,  501,  502; 
English  v.  Burnell,  2  Wils.,  258.  What  was  the 
evil  for  which  section  41  provides?  I  speak  of 
all  its  provisions,  except  the  clause  dispensing 
with  the  name  of  the  tenant ;  of  all  that  was 
taken  from  the  11  Geo.  II.  The  English  books 
give  the  answer.  The  mischief  lay,  not  in  the 
difficulty  of  describing  the  rent.and  when  pay- 
able; not  in  the  difficulty  of  stating  generally 
the  relation  of  landlord  and  tenant  between 
the  avowant  and  occupier  ;  but  solely  in  the 
nicety  of  setting  forth  the  numerous  steps, of  ten 
required  by  the  common  law,  in  a  deduction 
*of  title  from  the  owner  in  fee.  A  speci-  [*285 
men  of  this  may  be  seen  in  Sennet  v.  Holbeeh, 
2  Saund.,  309;  22  Car.  2.  Such  nicety  resulted 
not  only  in  frequent  failures  of  justice,  but  ran 
into  a  disproportionate  expense  and  an  unseem- 
ly incumbrance  on  the  record.  The  brief  ac- 
count of  the  evil  given  by  Serg.  Williams  in  2 
Saund.,  284  c,  n.  8  will  show  that  it  lay  almost 
entirely  in  this  line  of  detail.  The  late  case  of 
Banks  v.  AngeU,3  Nev.  and  P;,  94,  fully  adopt* 
the  view  of  Serg.  Williams;  and  shows,!  think, 
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that  the  statute  never  would  have  passed  had 
it  not  been  for  the  existence  of  that  evil.  In- 
deed, the  case  cited  covers  the  whole  ground. 
The  defendants  justified  and  made  cognizance 
on  a  holding  by  the  plaintiff  as  tenant  of  Will- 
iam Angell,  the  avowant,  under  a  demise  by 
one  John  Angell,  without  going  on  to  connect 
the  avowant  with  John  Angell.  All  the  justices 
agreed  that  it  would  have  been  enough  under 
11  Qeo.  II.,  to  show  generally,  as  the  plead- 
ings did,  a  holding  by  some  one  as  tenant  of 
the  avowant,  provided  he  had  stopped  there. 
But  having  added  that  the  tenant  held  of  him 
under  a  demise  by  John,  it  destroyed  the  force 
of  the  general  averment.  Coleridge,  J.,  inquired 
of  the  counsel  for  the  avowant,  how  he  showed 
his  client  to  hold  as  landlord  at  all?  and  after- 
wards remarked  that  he  appeared  to  be  an  en- 
tire stranger  to  the  tenants  of  the  land.  Ld. 
Denman,  Ch.  J.,  said  that,  under  the  statute, 
the  title  of  the  landlord  might  be  alleged  gen- 
erally; but  if  he  sets  out  more,  be  must  show 
how  he  is  entitled.  Williams,  J.,  said:  "  The 
Act  dispenses  with  the  necessity  of  setting  out 
the  landlord's  title  in  detail,  but  these  avow- 
ries  do  not  show  that  the  defendant  had  any  ti- 
tle at  all."  Littledale.  J.,  observed:  "It  has  al- 
ways been  usual  under  that  statute  to  aver  that 
the  plaintiff  in  replevin  held  of  the  defendant, 
or  that  some  person  so  held  ;  for  the  goods  of 
the  plaintiff,  as  a  stranger,  might  be  taken.  " 
The  authority  of  this  case  is  more  direct  to  the 
case  at  bar,  because  the  avowries,  at  least  one 
of  them,  was  for  a  distress  on  parcel  of  the  de- 
mised premises.  This  decision  accords  with  the 
precedents.  See,  3  Chit.  PI.,  1046,  et  seq..  Am. 
ed.  1840.  There  are  several  fatal  defects  in  the 
third  avowry  by  Mrs.  Stocking;  but  it,  is  enough 
to  say  that  it  makes  out  no  right  under  the 
286*]  statute,  for  *want  of  showing  privity 
of  estate  between  her  and  the  tenant  Wilgus. 
The  statute  speaks  of  landlord  and  lessor,  and 
of  rents  and  services  issuing  out  of  lands.  It 
does  not  extend  to  a  rent-charge.  Wilk.  Repl., 
68;  1  Chit.  PL,  499,  Am.  ed.  1840.  How  shall 
we  know  it  is  not  a  mere  rent  charge,  unless 
privity  be  shown?  Showing  such  privity  is  the 
only  mode  by  which  the  defendant  can  indi- 
cate a  right  to  the  privilege  of  interposing  a 
general  avowry  at  all.  In  the  absence  of  such 
privity,  she  was  bound  to  plead  her  title  spe- 
cially as  at  common  law. 

It  is  scarcely  necessary  to  say  that  the  de- 
fect cannot  be  aided  by  that  part  of  the  avow- 
ry which  sets  out  a  distress  warrant  and  affi- 
davit. This  is  intended  merely  to  show  the 
form  in  which  a  lawful  authority  to  distrain 
was  executed.  It  is  not  essential  that  they 
should  be  introduced  into  the  avowry.  Web- 
ber v.  Shtarman,  ante,  p.  20.  The  usual  En- 
glish form  is  sufficient,  which  stops  with  aver- 
ring a  distress  generally.  Beside,  if  the  pro- 
ceedings set  out  as  to  the  distress  could  be 
called  in  aid,  I  do  not  see  that,  in  either  of  the 
avowries,  they  show  the  relation  of  landlord 
and  tenant. 

The  first  and  second  avowries  are  also  fatal- 
ly defective.  They  are  for  H  distress  on  the 
premises  under  a  demise  upon  which  the  ten- 
ant held  over,  and  were  evidently  drawn  from 
the  precedent  in  8  Chit.  PI..  1050,  Am.  ed. 
1840,  viz.:  the  "fcvowry  for  rent  when  the 
goods  were  distrained  within  six  months  after 
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the  end  of  the  term,  under  8  Anne,  ch.  14." 
That  precedent  is  also  in  the  general  form  al- 
lowed by  the  11  Geo.  II.,  ch.  19,  sec.  22.  It 
contains  one  averment,  however,  which  seems 
here  to  have  been  carefully  left  out  by  the 
pleader.  The  precedent  in  Chitty  avers  that 
the  plaintiff  held  and  enjoyed  the  premises  as 
tenant  of  the  defendant.  Here,  it  is  not  averred 
that  the  plaintiff  or  any  other  person  held  and 
enjoyed  the  premises  in  that  relation.  The 
averment  is  simply  that  Wilgus  held  and  en- 
joyed the  premises  as  tenant  thereof  under  a 
demise,  without  showing  that  this  tenancy  wa» 
under  the  defendant,  or  any  person  from  whom 
she  derived  her  title.  In  short.no  relation  of  ten- 
ant to  the  defendant  appears  anywhere,  either 
directly  or  indirectly,  expressly  *or  im  [*287 
pliedly.  It  is  true,  when  we  come  to  the  verdict 
we  find  the  defect  supplied.  The  relation  is 
there  stated.  Does  this  mend  the  matter?  The 
badness  of  the  avowries  consists,  not  in  a  title 
defectively  set  forth,  but  in  the  failure  to  show 
any  title  at  all.  The  jury  find  an  essential 
fact  not  even  suggested  by  the  avowries  in  any 
form.  Under  the  English  rule,  a  plea  setting 
forth  a  defective  title  is  not  aided  by  a  verdict, 
although  a  statute  in  England  provides,  like 
ours,  that  insufficient  pleading  may  be  thus 
aided.  1  Chit.  PL,  681,  682,  Am.  ed.  1840. 
Both  the  common  law  and  statute  doctrine  is 
stated  broadly,  thus  :  If  the  issue  be  such  as 
necessarily  required  proof  of  the  fact  omitted, 
and  without  which  it  is  not  to  be  presumed 
that  the  judge  would  have  sanctioned,  or  the 
jury  would  have  found  the  verdict,  the  omis- 
sion is  cured.  1  Chit.  PL,  673,  Am.  ed.  1840; 

1  Saund.,  228,  n.  1.     Yet  the  same  books  im- 
mediately go  on  to  show  that  by  this  is  not 
meant  a  total  omission  to  aver  an  essential  fact; 
but  the  thing  presumed  to  be  proved  must,  at 
least,  be  such  as  can  be  implied  from  the  alle- 
gations on  the  record,  by  fair  and  reasonable 
intendment.     The  rule  of  our  statute  is  that 
after  verdict  the  judgment  shall  not  be  re- 
versed,  "  for  omitting  any  allegation  or  aver- 
ment of  any  matter,  without  proving  which 
the  jury  ought  not  to  have  given  such  verdict." 

2  R.  S..  424.  425,  sec.  7,  sub.  9.     This  statute, 
taken  literally,  would  cure  the  omission  of  any 
allegation  even  of  substance  ;  as  if  in  a  decla- 
ration for  slander,  the  pleader  should  omit  to 
state  the  slanderous  words.     This  would  be 
but  the  omission  of  an  averment,  without  prov- 
ing which  no  verdict  could  be  found.  Yet  the 
judgment  would  be  arrested.  So  if,  in  replev- 
in, the  defendant  should,  in  avowing  for  a  dis- 
tress, omit  to  show  any  rent  due;  who  would 
say  that  a  verdict  for  the  defendant  should 
cure  the  omission?    Suppose,  in  the  first  case, 
the  jury  should  find  and  set  out  slanderous 
words;  yet  these  not  being  in  the  declaration, 
though  in  all  other  respects  it  were  perfect, 
the  verdict  could  not  be  sustained.     A  contrary 
doctrine  would,  as  remarked  in  Bacon's  Abridg- 
ment, Amendment,  E.  pi.  1,  ruin  all  proceed- 
ings in  courts  of  justice.  The  rule,  therefore,  as 
the  book  says,  does  not  extend  to*mat-  f*288 
ter  of  substance  or  whatever  is  essential  to  the 
gist  of  the  action.     The  statute  was,  doubtless, 
intended  to  be  a  mere  re-enactment  of  the  com- 
mon law,  and  not  to  supply  by  verdict  Ihe 
omission  of  a  substantial  averment  essential  to 
the  action  or  defense. 
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I  think,  therefore,  the  judgment  should  be 
reversed  for  the  defects  in  the  avowries,  al- 
though the  plaintiff  pleaded  over,  thus  assum- 
ing that  a  holding  under  the  defendant  was 
averred;  for  pleading  over  no  more  cures  an 
essential  omission  than  a  verdict.  1  Chit.  PI., 
672.  Am.  ed.  1840. 

Though  the  defects  in  the  avowries  are  fatal 
to  the  defense,  I  shall,  however,  proceed  to 
the  consideration  of  some  other  among  the  nu- 
merous questions  raised  by  counsel  on  his  vo- 
luminous error  book. 

There  is  an  additional  defect  on  the  record 
which  I  am  inclined  to  think  fatal.  It  lies  in 
the  verdict  itself.  The  jury  in  effect  find  the 
issue  on  non  cepit  in  favor  of  the  defendant, 
which  is  virtually  saying  that  she  did  not  dis- 
train. They  also  find  for  the  defendant  on  the 
avowries  which  admit  that  she  did  distrain. 
The  verdict  first  denies  that  the  defendant  ever 
acquired  any  lien  on  the  goods,  and  in  the  next 
breath  asserts  that  she  did.  This  latter  finding, 
standing  alone,  would  indeed  have  entitled  her 
to  a  judgment  de  retorno  habendo,  or,  in  its 
place,  that  which  she  took,  viz. :  judgment  for 
a  recovery  of  the  rent  found  to  have  been  in 
arrear.  The  first  finding  would  carry  her  costs 
only;  but  the  second  seems  to  place  the  cause 
in  equilibria.  The  verdict  decided  nothing, 
and  the  judgment  should  have  been  arrested, 
or  a  venire  de  novo  awarded.  The  proper  form 
would  have  been  to  find  for  the  plaintiff  on 
the  plea  of  non  cepit,  and  for  the  defendant  on 
the  avowries. 

A  general  finding,  had  it  been  in  this  latter 
form,  would  have  authorized  the  entry  on  the 
record  of  a  verdict  following  the  language  of 
the  issues.  That  is  a  matter  under  the  super- 
intendence of  the  court  wherein  the  verdict  is 
found.  The  verdict,  as  entered  in  the  short 
notes  of  the  clerk,  has  been  brought  here  by 
certiorari,  on  the  allegation  of  diminution.  But 
289*J  we  cannot,  *on  writ  of  error,  no- 
tice the  entries  of  the  clerk  below.  We  are 
confined  to  the  judgment  roll  proper,  unless 
there  be  some  error  in  fact,  such  as  is  triable 
by  a  jury,  or  unless  there  be  a  bill  of  excep- 
tions. Mellish  v.  Richardson,  1  Cl.  &  F.,  234, 
230,  234-237;  8.  C.,  9  Bing.,  125.  The  case  of 
Hart  v.  Seixas,  21  Wend .,  40,  approves  of  Mel- 
lish  v.  Richardson,&ccoTdiug  to  which  the  court 
below  may  amend  the  record  so  as  to  conform 
it  to  the  truth,  and  the  Court  of  Error  cannot 
overrule  the  amendment,  whether  right  or 
wrong.  The  finding  of  juries  is  short;  and  a 
verdict  entered  on  the  roll  in  their  language 
could  never  be  sustained.  We  can  look  to  it 
only  as  it  is  drawn  out  on  the  roll.  The  case 
of  Rhodes  v.  Bunts,  21  Wend.,  19,  is  in  point. 
See,  also,  Hart  v.  Seixas,  supra. 

As  to  the  bill  of  exceptions,  there  is  no  dif- 
ficulty in  seeing  that  the  defendant  made  out 
a  title,  and  showed  that,  during  the  time  with- 
in which  the  rent  in  question  accrued,  she  was 
the  landlady  of  the  premises. 

Nor  was  the  distress  made  prematurely. 
The  lease,  indeed,  contained  a  proviso,that,  on 
the  rent  being  in  arrear  for  twenty  days,  the 
lessor  might  distrain;  and  the  distress  was 
made  before  that  time  had  elapsed.  But  the 
defendant,  having  a  reversion,  might  distrain 
of  common  right,  and  that  immediately  on  the 
rent  falling  due.  The  proviso  containing  no 
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negative  words  did  not  restrict  the  right.  The 
clause  is,  indeed,  very  common  in  leases,  and 
has  been  from  the  earliest  times;  and  on  the 
fact  being  mentioned  at  the  bar,  we  at  first 
thought  the  objection  grounded  upon  it  fatal. 
The  counsel  for  the  defendant  was  correct, 
however,  when  he  told  us  that,  in  case  of  a 
rent-service,  the  clause  "has  been  deemed  en- 
tirely nugatory  ever  since  the  time  of  Littleton, 
who  says  so  in  his  treatise  upon  tenures.  Co. 
Litt.,  204  b,  205  a.  The  clause  would,  doubt- 
less, be  deemed  equally  nugatory  in  respect  to 
rent-charge  and  rent-seek,  since  1  R.  8  ,  738, 
2d  ed.,  sec.  18,  has,  in  respect  to  the  right  of 
distress,  put  all  rents  on  the  same  footing. 

In  overruling  the  evidence  offered  by  the 
plaintiff,  that,  before  the  rent  distrained  for 
fell  due,  Wilgus,  the  tenant,  had  assigned  his 
*lease  to  Dibble,  who  paid  rent  to  the  [*29O 
defendant,  I  think  the  court  erred.  This  error 
did  not  consist  in  denying  that  the  assignment 
took  away  the  defendants  right  to  distrain  the 
goods  of  the  plaintiff,  or  any  other  person  in 
possession  of  the  premises  either  as  assignee 
or  subtenant.  The  court  were  right  in  decid- 
ing that  it  did  not.  The  question  lay  in  the 
form  of  the  avowries.  These  stated  that  Wil- 
gus continued  tenant  for  the  time  during 
which  the  rent  accrued,  and  up  to  the  time  of 
the  distress.  The  plaintiff  had  pleaded  the  as- 
signment to  Dibble,  and  that  the  owners  had 
consented  and  accepted  rent  of  him.  This  was 
scarcely  denied  as  to  the  heirs.  The  replica- 
tions to  the  5thplea,I  think,  admit  the  fact  by 
not  denying  it.  But  suppose  it  otherwise;  the 
plaintiff  offered  to  prove  the  very  consent  set 
up  in  his  4th  and  5th  pleas.  Such  proof,  as  I 
have  admitted  already,  would  not  have  de- 
stroyed the  right  to  distrain  the  plaintiff's 
goods;  but  it  would  have  falsified  the  particu- 
lar right  set  up  in  the  avowries,  which  is,  by 
these, founded  on  Wilgus'  tenancy.  The  avow- 
ries, by  alleging  his  tenancy,  render  it  mate- 
rial. I  admit  that,  under  the  concluding  clause 
in  our  statute,  2  R.  S.,  436,  sec.  41,  2d  ed.,  the 
defendant  might  not  have  been  bound  to  name 
any  tenant;  but  having  named  one,  she  was 
bound  to  speak  truly.  She  made  the  name 
material;  and,  according  to  Bristow  v.  Wright. 
Doug.,  665,  she  must  show  it  in  proof.  And 
see,  Banks  v.  AngeU,  before  cited. (a)  If  Wil- 
gus was,  on  her  proof,  prima  facie  to  be 
deemed  her  tenant,  it  might  have  been  shown 
that  he  had  ceased  to  be  so  by  the  acceptance 
of  rent  from  his  assignee.  Ld.  Mansfield,  Ch. 
J.,  in  Wadham  v.  Marlowe,  8  East,  814,  316,  n. 
This  acceptance  was  offered  to  be  shown,  and 
the  evidence  excluded.  I  admit  the  variance 
was  amendable  in  the  court  below ;  Wright  v. 
Williams,  5  Cow.,  501;  and  even  if  that  court 
had  amended  without  allowing  costs,  we  could 
not  have  questioned  the  proceeding.  Mellish 
v.  Richardson,  before  cited.  It  might  or  might 
not  have  been  right  to  allow  the  amendment 
*with  or  without  terms.  But  we  can-  [*291 
not  here  take  the  office  of  allowing  it  at  all.  We 
cannot  see  how  far  the  rights  of  the  plaintiff 
may  have  been  affected  by  the  issue.  We  must 
notice  that  issue,  with  the  decision  which  er- 
roneously declared  it  to  be  immaterial  and  cut 
off  all  proof  upon  it.  We  must  act  upon  the 
error  as  it  is.  True,  the  objection  is  technical; 
(a)  See,  Cowen  &  H.  Notes  to  Phil.  Ev.,  pp.  494,495. 
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and  so  are  all  those  I  have  considered.  The 
merits  were  with  the  defendant  below;  but  she 
has  not  pursued  her  remedy  according  to  the 
forms  of  law.  We  may  be  allowed  to  regret 
the  defect,  without  being  able  to  avoid  the  con- 
sequence, which  is,  in  this  case,  a  total  rever- 
sal of  the  judgment, not  merely  for  error  in  the 
bill  of  exceptions,  but  for  such  errors  apparent 
on  the  record  as  are  not  amendable  here. 

Are  the  defects  in  the  pleadings  amendable 
below?  On  the  answer  to  this  question  de- 
pends  our  duty  as  to  directing  the  award  of  a 
venire  de  now."  The  defect  in  the  record  is  not 
more  glaring  or  substantial  than  was  the  omis- 
sion to  assign  breaches  in  Reed  v.  Drake,  7 
Wend.,  345;  and  the  merits  were  gone  into  as 
fully  and  freely  upon  the  trial  of  this  cause  as 
•of  that.  There  a  venire  de  now  was  awarded, 
Mr,  J.  Nelson  observing  that  the  court  below 
would,  no  doubt,  allow  the  plaintiff  to  amend 
his  declaration,  on  terms.  If,  in  that  case,  on 
this  court  setting  aside  the  verdict  and  judg- 
ment, the  court  below  could  allow  the  plaintiff 
to  go  back  to  his  declaration,  it  may  clearly,  in 
this  case,  permit  the  defendant  to  go  back, 
and  amend  her  avowries;  and  then  a  venire  de 
now  may  go  to  try  the  new  issues.  The  effect 
of  the  reversal  will  be  to  nullify  the  judgment 
and  the  verdict;  and  we  may  either  direct  a 
venire  de  novo  peremptorily,  or  conditionally, 
by  giving  leave  to  issue  one,  if  the  court  below 
shall  think  proper  to  allow  an  amendment. 
The  courts  may,  at  common  law,  even  after 
issue  joined,  perhaps  after  verdict,  in  their 
discretion,  allow  a  party  to  amend  his  plead- 
ings, in  form  or  substance;  and  either  may 
clearly  be  done  now  by  2  R.  S.,  343,  sees.  1,  2, 
2d  ed.,  with  the  provision  that,  where  the 
amendment  is  in  substance,  the  adverse  party 
shall  be  allowed  to  answer  the  amended  plead- 
ing. 

The  judgment  in  this  case  must  accordingly 
292*]  be  reversed;  *but  with  leave  to  the 
court  below  to  allow  an  amendment  of  the 
avowries,  on  the  defendant  below^  paying  all 
the  costs  of  the  plaintiff  below  which  have 
accrued  since  the  pleas  and  avowries  of  the  de- 
fendant below  were  interposed,  including  the 
costs  of  the  writ  of  error;  and  in  the  event  of 
such  amendment  being  made,  and  the  avow- 
ries being  followed  to  a  proper  issue,  a  venire 
de  novo  may  be  ordered  by  the  court  below. 

Rule  accordingly. 

Criticised— 3  Park.,  178. 
Approved-2  N.  Y.,  150. 
Cited  ln-5  Denlo,  128 ;  2  N.  Y.,  287. 


MYERS  v.  MALCOLM  ET  AL. 

Nuitances — Storage  of  Gunpowder  in  a  Wooden 
Building  Situated  NearOther  Buildings — Own- 
er, Liable  for  Actual  Damage*  Resulting  from 
Expiation — New  Trial — Evidence — Practice. 

The  act  of  keeping  a  large  quantity  of  gunpowder 
in  a  wooden  building  insufficiently  secured,  and  sit- 
uated near  other  buildings,  thereby  endangering  the 
lives  of  persons  residing  in  the  vicinity,  amounts 
to  a  public  nuisance. 

If  an  explosion  occur  in  consequence  of  the  burn- 
ing of  the  building  where  the  powder  la  kept,  and 
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an  Individual  Is  wounded  or  injured  by  It,  he  may 
maintain  an  action  for  his  damages  against  the  par- 
ty guilty  of  the  nuisance  ;  and  the  latter  will  be  lia- 
ble, though  the  nre  was  not  occasioned  by  his  neg- 
ligence. 

The  plaintiff,  however,  can  recover  no  more  than 
his  actual  damages,  and  evidence  that  the  defendant 
is  a  man  of  wealth  ought  not  to  be  received. 

In  general,  where  irrelevant  evidence  is  allowed 
to  be  given,  and  the  party  objecting  moves  for  a 
new  trial  on  a  bill  of  exceptions,  the  motion  will  be 
granted,  without  inquiring  how  far  the  evidence 
may  have  influenced  the  verdict. 

Citations— 1  Johns.,  78 ;  12  Mod.,  342 ;  2  Str..  1168 ;  2 
Burns,  Just.,  667.  668  ;  1  Russ.  Cr.,  297,  and  n.  o ;  3 
Barn.  &  C..  556 ;  4  Maule  &  S.,  101 ;  5  Bing..  91 ;  3  B. 
&  Ad.,  77 :  1  Bing.  N.  C.,  222 ;  7  Cow.,  609 ;  8  Cow.,  146 : 
4  Wend.,  25 ;  9  Wend..  315 ;  3  Hill,  612. 

CASE,  tried  at  the  Onondaga  Circuit  in  Sep- 
tember, 1842,  before  Moseley,  C.  Judge. 
The  action  was  brought  to  recover  damages  for 
an  injury  occasioned  to  the  plaintiff  by  the  ex- 
plosion of  a  quantity  of  gunpowder  belonging 
to  the  defendants.  On  the  trial  it  appeared, 
among  other  things,  that  the  defendants  re- 
ceived about  600  pounds  of  powder  in  kegs, 
and  placed  it  in  the  loft  of  a  store  in  the 
Village  of  Syracuse;  that  they  were  soon  aft- 
erwards notified  to  remove  it  by  the  trust- 
ees of  the  village,  and  did  so  by  depositing  it 
in  the  upper  story  of  a  carpenter's  shop;  that 
the  shop  was  built  of  wood,  and  was  situated 
on  the  canal,  within  the  limits  of  the  corpora- 
tion; that  there  was  a  lumber  yard  near  the 
shop,  and  several  wooden  *buildings,  [*293 
some  of  which  were  inhabited  dwellings,  and 
others  were  used  as  stables,  etc.;  and  that  the 
lower  part  of  the  shop  was  occupied  during 
the  day  by  a  carpenter,  but  no  fire  was  allowed 
in  it,  and  it  was  locked  up  each  night.  It  fur- 
ther appeared  that  the  shop  took  fire  on  the 
night  of  August  20,  1841,  about  five  days  after 
the  powder  had  been  deposited  in  it;  and  that, 
during  the  progress  of  the  fire,  the  powder  ex- 
ploded, killing  several  persons,  and  seriously 
wounding  and  injuring  others,  among  whom 
was  the  plaintiff.  Proof  was  also  given  tend- 
ing to  show  that  the  fact  of  the  powder  hav- 
ing been  deposited  in  the  shop  was  kept  a  se- 
cret, at  the  request  of  one  of  the  defendants, 
until  the  time  of  the  fire;  and  that  then,  owing 
to  the  confusion  which  prevailed,  it  was  im- 
possible to  apprise  the  persons  assembled  of 
their  danger,  in  season  to  prevent  the  catas- 
trophe. 

In  the  course  of  the  trial,  the  plaintiff  offered 
to  show  that  Malcolm,  one  of  the  defendants, 
was  a  man  of  wealth.  This  was  objected  to  as 
irrelevant,  but  the  circuit  judge  overruled  the 
objection,  and  admitted  the  evidence,  to  which 
the  defendants'  counsel  excepted. 

The  circuit  judge  charged  the  jury,  among 
other  things,  that  they  should  inquire  whether 
the  deposit  of  so  large  a  quantity  of  gunpow- 
der in  the  carpenter's  shop  "  was  highly  inex- 
pedient and  dangerous  to  the  lives  of  the  citi- 
zens residing  in  the  neighborhood."  He  further 
told  the  jury  that  if  they  found  in  the  af- 
firmative on  this  question,  their  next  inquiry 
should  be  whether  the  plaintiff  received  the  in- 
jury complained  of  "  in  consequence  of  the 
explosion  of  the  powder,  he  being  lawfully  en- 
gaged in  the  discharge  of  his  duty  at  the  fire;" 
and  that,  "  in  connection  with  the  question  of 
carelessness  on  the  part  of  the  defendants,  it 
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was  proper  to  take  into  consideration  the  fact 
of  their  having  been  notified  to  remove  the 
powder  from  its  former  place  of  deposit."  The 
defendants'  counsel  excepted  to  the  charge,  and 
asked  the  circuit  judge  to  instruct  the  jury 
that,  unless  the  injury  which  the  plaintiff  sus- 
tained arose  from  the  careless  or  negligent  act 
of  the  defendants,  they  were  not  liable;  and 
the  judge  did  so  charge.  He  was  also  request- 
294*]  ed  to  charge,  *1.  That  if  the  fire  was 
communicated  to  the  carpenter's  shop  without 
any  carelessness  or  negligence  of  the  defend- 
ants, then  the  plaintiff  could  not  recover;  and 
2.  That  though  "the  shop  was,  in  the  opinion 
of  the  jury,  an  improper  place  for  storing  the 
powder,  by  reason  of  the  lumber  and  other 
combustible  materials  and  buildings  in  the  vi- 
cinity, yet  if  the  accident  did  not  happen  in 
consequence  of  these,  the  defendants  were  not 
liable."  The  judge  refused  thus  to  charge,  and 
the  defendants'  counsel  excepted.  The  jury 
found  a  verdict  for  $730  damages  in  favor  of 
the  plaintiff,  and  the  defendants  now  moved 
for  a  new  trial  on  a  bill  of  exceptions. 

Messrs.  J.  R.  Lawrence  and  J.  A.  Spen- 
cer, for  defendants. 

Mr.  B.  D.  Noxon,  for  plaintiff, 

By  the  Court,  Nelson,  Ch.  J.  The  charge  of 
the  circuit  judge,  as  detailed  in  the  bill  of  ex- 
ceptions, is  not  very  explicit,  but  we  may  fair- 
ly assume,  I  think,  that  the  case  was  put  to  the 
jury  on  the  question,  whether  the  conduct  of 
the  defendants,  in  regard  to  the  manner  of  de- 
positing the  powder,  was  such  as  to  render 
them  guilty  of  a  public  nuisance;  and  if  that 
point  has  been  properly  determined  in  favor  of 
the  plaintiff,  then  I  apprehend  his  right  to  pri- 
vate damages  must  follow  as  a  corollary.  In 
this  view,  the  question  of  negligence  on  the 
part  of  the  defendants,  except  so  far  as  it  may 
be  necessarily  involved  in  the  question  of  nui- 
sance, has  very  little,  if  anything,  to  do  with 
the  case.  But,  on  the  other  hand,  if  the  de- 
fendants' conduct  was  not  sufficient  to  ren 
der  them  chargeable  with  the  offense  men- 
tioned, then  the  whole  gist  of  the  action  lies  in 
negligence,  and  the  inquiry  might  arise  wheth- 
er this  was  so  connected  with  the  injury  as  to 
render  the  defendants  liable.  Perhaps  evi- 
dence enough  was  given  at  the  trial  to  have 
justified  the  judge  in  putting  the  case  to  the 
jury  in  either  aspect;  though  the  most  satis- 
factory position  for  the  plaintiff,  I  am  inclined 
to  think,  and  the  one  most  difficult  to  be  an- 
swered by  the  defendants,  is  the  ground  that 
the  depositing  and  keeping  of  the  powder  in 
295*]  the  exposed  *situation  described  by  the 
witnesses,  amounted  to  a  public  nuisance,  and 
that  any  individual  sustaining  a  special  injury 
from  the  act,  was  entitled  to  his  private  dam- 
ages. 

It  was  not  doubted  in  the  case  of  People  v. 
Sands,  1  Johns.,  78,  that  the  act  of  carelessly 
keeping  fifty  barrels  of  gunpowder  in  a  house 
in  the  Village  of  Brooklyn  was  a  nuisance  at 
common  law.  The  allegation  in  the  indict- 
ment there  was,  that  the  defendants  kept  the 
barrels  in  a  certain  house  near  the  dwelling- 
houses  of  divers  good  citizens,  and  near  a  cer- 
tain public  street,  without  otherwise  character- 
izing the  manner  of  keeping  the  article;  and 
Mi 


upon  the  principle  that  nothing  will  be  intend- 
ed or  inferred  to  support  an  indictment,  the 
court  said,  for  aught  they  could  see,  the  house 
might  have  been  one  built  and  secured  for  the 
very  purpose  of  keeping  powder  in  such  a  way 
as  not  to  expose  the  neighborhood.  Spencer, 
J.,  dissented,  holding  that  enough  appeared  to 
make  the  question  one  for  the  jury  to  settle, 
who  could  inquire  into  the  various  circum- 
stances of  place,  quantity,  exposed  situation 
of  the  neighborhood,  etc.  In  a  case  before  Ld. 
Holt,  Anonymous,  12  Mod.,  342,  the  defendant 
was  indicted  and  convicted  for  keeping  sev- 
eral barrels  of  gunpowder  in  a  house  in  Brent- 
ford Town,  sometimes  two  day  sand  sometimes 
a  week,  till  he  could  conveniently  send  them 
to  London.  And  it  was  there  resolved,  "  that 
though  gunpowder  be  a  necessary  thing,  and 
for  defense  of  the  kingdom,  yet  if  it  be  kept 
in  such  a  place  as  it  is  dangerous  to  the  inhab- 
itants, or  passengers,  it  will  be  a  nuisance."  In 
Rex  v.  Taylor,  2  Str.,  1167,  the  K.  B.  granted 
an  information  against  the  defendant,  for  a 
nuisance,  upon  "  affidavits  of  his  keeping  great 
quantities  of  gunpowder,  to  the  endangering 
of  the  church  and  houses  where  he  lived."  or, 
as  it  should  have  been  expressed,  according  to 
Burns,  "  to  the  endangering  of  the  lives  of 
His  Majesty's  subjects."  2  Burns,  Just.,  667, 
668;  1  Russ.  Cr.,  297  and  n.  o. 

I  think  the  jury  would  have  been  well  war- 
ranted in  finding  the  defendants  guilty  of  the 
offense,  upon  the  facts  disclosed  in  this  case, 
as  it  cannot  be  doubted  that  the  gunpowder  was 
deposited  in  a  building  insufficiently  secured 
and  protected,  and  *altogether  unfit  for  [*296 
the  safe- keeping  of  so  large  a  quantity  of  the 
article.  The  situation  of  the  building  in  other 
respects,  moreover,  was  such  as  to  render  the 
gunpowder  dangerous  to  the  lives  of  the  citi- 
zens; for  an  explosion,  either  by  accident  or 
design,  at  any  period  of  time  afte'r  the  deposit, 
would  in  all  human  probability  have  proved 
destructive  to  more  or  less  of  the  inhabitants 
residing  in  the  neighborhood. 

Assuming  that  the  jury  were  justified  in 
coming  to  this  conclusion,  the  authorities  are 
abundant  to  show  that  the  defendants  were  an- 
swerable to  the  plaintiff  for  the  personal  in- 
jury occasioned  by  the  explosion.  The  prin- 
ciple is  stated  by  Abbott,  Ch.  J.,  in  Duncan  v. 
Thwaites,  3 Barn.  &  C.,  556.  He  there  said:  "I 
take  it  to  be  a  general  rule,  that  a  party  who 
sustains  a  special  and  particular  injury  by  an 
act  which  is  unlawful  on  the  ground  of  public 
injury,  may  maintain  an  action  for  his  own 
special  injury."  The  following  cases  exem- 
plify and  apply  the  principle,  viz. :  Rose  v. 
Miles,  4  Maule  & S.,  101  ;  Henly  v.  Mayor,  etc., 
of  Lyme  Regis.,  5  Bing.,  91;  3  Barn.  &  Ad.,  77; 
8.  C.  in  error,  1  Bing.  N.  C.,  222;  Pierce  v. 
Dart,  7  Cow.,  609  ;  Lansing  v.  Smith,  8  Id., 
146;  8.  C.  in  error  4  Wend.,  25,  per  Wai  worth, 
Chancellor;  Mitts  v.  Hall,  9  Wend.,  315.  (See, 
also,  Mayor,  etc.,  of  N.  T.  v.  Furze,  3  Hill, 
612.) 

But  a  new  trial  must  be  granted  in  this  case 
for  the  error  of  the  judge  in  admitting  evidence 
of  the  wealth  of  one  of  the  defendants.  This 
was  clearly  inadmissible,  and  it  is  impossible 
to  say  what  effect  it  may  have  had  upon  the 
verdict;  nor  is  it  important  to  inquire,  as  this 
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297*]  is  a  bill  of  exceptions,  (b)  The  *plaintiff 
was  entitled  to  the  damages  he  had  sustained, 
and  nothing  more  without  regard  to  the  ability 
or  poverty  of  the  defendants.  The  admission 
of  the  evidence  implied  at  least  that  the  jury 
might  graduate  their  verdict  in  some  measure 
by  the  means  possessed  by  the  defendants  to 
satisfy  it. 

New  trial  granted. 

Admission  of  improper  evidence— New  trial.  Dis- 
tinguished—7  W.  Dig.,  379. 

Cited  in— 4  Denio,  156 ;  9  N.  Y.,  92 ;  2  Barb.,  194  ;  13 
Barb.,  44 ;  .50  Barb.,  633 ;  3  Abb.  Pr..  158 ;  6  Duer.  146 ; 
3  Bos.,  516. 

Nuisance— Abatement— Damages.  Distinguished— 
19  Barb.,  256. 

Reviewed— 16  Hun,  259,  260 :  8  Abb.  N.  C.,  361. 

Followed—  80  N.  Y.,  584 ;  36  Am.  Rep.,  657, 658. 

Cited  in-30  N.  Y.,  62,  289 ;  3  Barb.,  48 ;  5  Barb.,  86 ; 

6  Barb..  317 ;  15  Barb.,  359 ;  56  Barb.,  73 ;  4  Rob.,  469; 

7  Rob.,  424  ;  21  Ohio  St.,  545. 

(b)  Such  is,  undoubtedly,  the  true  and  only  safe 
mode  of  dealing1  with  questions  of  this  kind,  when 
arising  upon  bill  of  exceptions,  or  writ  of  error.  The 
decision  of  the  judge  in  admitting  the  evidence  is 
made  in  the  presence  of  the  jury,  who  are  thus  virt- 
ually told  that  it  ought  to  influence  their  delibera- 
tions, and  the  court  can  hardly  be  certain,  in  any 
case,  that  the  jury  differed  from  the  judge,  and  en- 
tirely disregarded  it.  See,  Osgood  v.  Manhattan  Co., 
3  Cow..  612,  621 :  Marquand  v.  Webb,  16  Johns.,  89 ; 
Anthoine'v.  Colt,  2  Hall,  40 :  Strang  v.  Whitehead,  12 
Wend.,  64 ;  Penfleld  v.  Carpender,  13  Johns.,  350 ;  Ir- 
vine v.  Cook,  15  Id.,  239 :  Haswell  v.  Bussing.  10  Id., 
128.  But  in  Crary  v.  Sprague.  12  Wend.,  41.  it  seems 
to  have  been  laid  down  that  a  new  trial  will  be  re- 
fused, notwithstanding  the  admission  of  improper 
evidence,  provided  the  verdict  appear  to  be  sus- 
tainable upon  the  other  evidence,  and  be  consistent 
with  what  is  just  between  the  parties.  See,  also, 
Beebe  v.  Bull,  Id.,  504 ;  Henthorne  v.  Doe,  1  Blackf ., 
165,  n.  6.  This  is  clearly  the  rule  where  the  question 
arises  on  a  case  presenting  a  full  history  of  the  trial, 
and  where  the  motion  is  addressed  to  the  sound  dis- 
cretion of  the  court :  but  as  to  a  bill  of  exceptions, 
(fiuere.  See  Cameron  v.  Irwin,  5  Hill,  272 ;  Soulden 
v.  Van  Rensselaer,  9  Wend.,  296,  297  :  Jackson  v. 
Roberts,  11  Id.,  430,  and  cases  cited. 


DOWNES 

v. 

THE    PHCENIX    BANK    OF    CHARLES- 
TOWN. 

Parties — Practice — Non-Residence  of  Plaintiff- 
Bank  Deposit — Demand,  Necessary  to  Sustain 
Action. 

If  a  plaintiff  who  commences  a  suit  by  attachment 
against  a  foreign  corporation  be  a  non-resident  of 
the  State,  the  best  mode  of  raising  the  objection  is 
by  moving  to  set  aside  the  attachment.  Per  Bron- 
non, ./. 

The  defendant  may  also  avail  himself  of  the  ob- 
jection by  plea  in  abatement.  Semhle. 

The  objection,  however,  cannot  be  raised  at  the 
trial  by  motion  for  a  nonsuit. 


Where  a  bank  receives  money  on  deposit  in  the 
ordinary  way  from  one  of  its  customers,  the  latter 
cannot  maintain  an  action  for  it  without  a  previous 
demand  either  by  check  or  otherwise  ;  and  the  rule 
is  the  same,  though  the  action  be  for  a  balance 
struck  on  the  customer's  bank-book  by  one  of  the 
clerks  in  the  bank.  Cowen.  J.,  dissented 

The  rule  that  an  action  lies  on  a  promise  to  pay 
money  on  demand,  without  previously  demanding 
it,  ought  not  to  be  extended  to  new  cases.  Per  Bron- 
son,  J. 

Citations—  2  R.  S.,  459,  sec.,  15  ;  17  Wend.,  94  ;  Story, 
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A  SSUMPSIT  brought  against  the  defendants 
ll  as  a  foreign  corporation,  by  attachment. 
The  defendants  appeared  and  pleaded  non  as~ 
sumpsit,  and  the  cause  was  tried  at  the  N.  Y. 
Circuit  *before  Kent,  C.  Judge,  in  [*298 
April,  1843.  The  plaintiff  gave  in  evidence 
his  deposit  or  bank-book  of  account  with  the 
defendants'  Bank,  on  which  there  stood  to  the 
plaintiff's  credit  the  sum  of  $496.09,  being  a 
balance  struck  October  1,  1842,  in  the  hand- 
writing of  a  clerk  of  the  bank.  The  defend- 
ants moved  for  a  nonsuit  on  two  grounds,  viz.  : 

1.  That  the  suit  was  commenced  by  attach- 
ment against  a  foreign  corporation,  and  the 
plaintiff  was  bound  to  prove  he  was  a  resident 
of  this  State  at  the  time  it  was  commenced;  and 

2.  That  he  was  bound  to  prove  a  demand  of 
the  money  deposited  with   the  defendants  be- 
fore the  suit  was  commenced.  The  judge  over- 
ruled the  motion,  and  instructed  the  jury  to  find 
a  verdict  for  the  plaintiff.     Verdict  according- 
ly. The  defendants  now  moved  for  a  new  trial 
on  a  case,  with  leave  to  turn  it  into  a  bill  of  ex- 
ceptions. 

Mr.  R.  B,  Kimball,  for  defendants. 
Mr.  O.  H.  Platt,  for  plaintiff. 

Bronson,  J.  Actions  against  foreign  cor- 
porations may  be  commenced  by  attachment, 
by  a  resident  of  this  State.  2  R.  8.  ,  459,  sec. 
15.  The  objection  is,  that  the  plaintiff  did  not 
prove  that  he  was  a  resident.  In  the  Circuit 
and  District  Courts  of  the  U.  S.,  the  facts  upon 
which  their  jurisdiction  depends  must  be  al- 
ledged  in  the  declaration,  and  proved  on  the 
trial.  But  tfiese  are  courts  of  limited  jurisdic- 
tion. The  rule  is  otherwise  in  courts  of  gener- 
al jurisdiction.  There,  as  a  general  rule,  the 
defendant  must  plead  to  the  jurisdiction.  A 
plea  in  bar  of  the  action  admits  that  the  court 
may  take  cognizance  of  the  cause.  The  ob- 
jection on  the  trial  went  to  the  ability  of  the 
plaintiff  to  sue  by  attachment.  That  might, 
perhaps,  have  been  pleaded  in  abatement;  and 
if  so,  the  objection  was  lost  by  pleading  in  bar. 
A  motion  to  set  aside  I  he  attachment  for  irreg- 


NOTE.— Demand—  When  necessary,  previous  to  the 
brinyinu  of  suit. 

A  factor  who  hits  received  the  money  upon  sales 
made  '•</  him  is  not  bound  to  remit  it,  until  a  demand 
is  made,  or  the  principal  has  give  instructions  as  to 
remitting.  Hall  v.  Peck.  10  Vt.,  474;  Ferris  v.  Paris, 
10  Johns.,  285;  Brink  v.  Dolsen.8  Barb..  337  ;  Cooloy 
v.  Betts.  24  Wend.,  203 ;  Burr  v.  Sickles,  17  Ark.,  438. 

Money  held  as  a  mere  deposit,  whether  by  a  bank 
or  by  an  individual,  must  be  demanded  before  an 
action  can  be  maintained.  Payne  v.  Gardiner,  29  N. 
Y..  146:  Johnson  v.  Farmers'  Bank,  1  Harr.  (Del.),  117. 

A.  mere  collecting  agent  is  lialtle  to  an  action  with- 
out demand,  if  he  neglects  to  pay  over  money  which 
he  has  collected  or  to  give  notice  of  its  collection 
within  a  reasonable  time.  Drexol  v.  Kaimond,  23 
Pa.  St..  21:  Lilliev.  Hoyt.5Hill.39ft:  Nelson  v.  Kerr, 
2T.  &C..  299. 
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An  attorney  who  collects  money  is  considered  more 
in  the  nature  of  a  trustee  than  a  debtor,  and  a  de- 
mand is  necessary  before  suit.  Taylor  v.  Bates,  5 
Cow.,  376 ;  Kathbun  v.  Ingalls,  7  Wend..  330 ;  Beards- 
lee  v.  Boyd,37  Mo.,  180 :  Jett  v.  Hempstoad.  25  Ark., 
462:  Walradt  v.  Maynard,  3  Barb.,  684;  Eaton  v. 
Weldon.  32  N.  H..  3T& 

Right  to  demand  may  be  waived  by  a  denial  of  lia- 
ttillty.  Walradt  v.  Maynard,  3  Barb.,  584 ;  Tlllotson 
v.  McCrillis,  11  Vt..  477  ;  Bank  of  Missouri  v.  Benoist, 
10  Mo.,  519 ;  Farmers'  and  M.  Bank  v.  Planters  Bank, 

10  GUI.  &  J.,  422. 

See,  also,  Hemenway  v.  Homenway.  6  Pick..  389 : 
Brown  v.  Arrott,  6  Watts.  &  8.,  402;  Southwick  v. 
First  Nat.  Bank  of  Memphis,  84  N.  Y.,  420;  Smith  v. 
Newland,  9  Hun,  553 :  Waldron  v.  Citizens,  etc.,  Co., 

11  Hun,  366. 
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ularity  would  have  been  the  best  mode  of  rais- 
ing the  question.  But  clearly  after  appearing 
and  pleading  in  bar,  it  is  too  late  to  make  the 
objection  that  the  suit  was  not  properly  com- 
menced. 

This  is  the  common  case  of  an  account  be 
299*]  tween  a  bank  and  *one  of  its  dealers. 
The  usual  course  of  such  business  is,  for  the 
dealer  to  deposit  his  money  with  the  bank,  to 
be  repaid  upon  his  checks  or  drafts,  or  in  tak- 
ing up  his  notes  or  acceptances  made  payable 
at  the  bank.  It  is  not  strictly  a  deposit,  nor 
a  bailment  of  any  kind  ;  for  the  same  thing  is 
not  to  be  returned,  but  another  thing  of  the 
same  kind  and  of  equal  value.  In  the  civil 
law  it  is  called  a  mutuum,  or  loan  for  con- 
sumption. Except  where  the  deposit  is  special, 
the  property  in  the  money  deposited  passes 
to  the  bank,  and  the  relation  of  debtor  and 
creditor  is  created  between  the  parties.  Bk.  v. 
Hughes,  17  Wend.,  94.  Still,  the  commonly 
received  opinion  is,  that  the  banker  cannot  be 
sued  for  the  money  until  after  the  customer 
has  drawn  for  it,  or  in  some  other  way  re- 
quired its  repayment.  Mr.  J.  Story  says  the 
bank  is  to  restore  the  money  "  whenever  it  is 
demanded."  Story,  Bailm.,  66,  sec.  88;  and 
see,  Marzetti  v.  Williams,  1  B.  &  Ad.,  415; 
Chit.  Bills,  547,  ed.  1839;  Chit.,  Jr.,  Bills, 
44.  Judging  from  the  ordinary  course  of  this 
business,  I  think  the  understanding  between 
the  parties  is,  that  the  money  shall  remain 
with  the  banker  until  the  customer,  by  his 
check,  or  in  some  other  way,  calls  for  its  re- 
payment; and  if  such  be  the  nature  of  the  con- 
tract, the  banker  is  not  in  default,  and  no  ac- 
tion will  lie,  until  payment  has  been  demanded. 
No  one  could  desire  to  receive  money  in  de- 
posit for  an  indefinite  period,  with  a  right  in 
the  depositor  to  sue  the  next  moment,  and 
without  any  prior  intimation  that  he  wished  to 
recall  the  loan.  I  do  not  find  that  the  point 
has  ever  been  decided  ;  but  it  may  be  that  this 
is  the  first  case  where  a  man  has  sued  his 
banker  without  first  drawing  on  him  for  the 
money. 

We  are  reminded  that,  where  the  promise  is 
to  pay  on  demand,  the  bringing  of  the  action 
is  a  sufficient  request.  If  that  were  a  new 
question  I  think  the  courts  would  not  again 
fall  into  the  absurdity  of  admitting  that  there 
must  be  a  demand,  and  still  holding  that  a  suit 
may  be  commenced  without  any  prior  request. 
They  would  either  say  that  no  demand  was 
necessary,  or  else  that  it  was  a  condition  pre- 
cedent to  the  right  of  action.  It  is  an  anomaly 
3OO*J  in  the  law  that  the  breach  of  the  *de- 
fendant's  contract  should  be  made  out  by  the 
very  fact  of  suing  him  upon  it.  In  all  other 
cases  there  must  be  a  breach  before  suit 
brought.  The  rule  ought  not  to  be  extended 
to  cases  which  do  not  fall  precisely  within  it. 
Here,  the  contract  to  be  implied  from  the  usual 
course  of  the  business  is,  that  the  banker  shall 
keep  the  money  until  it  is  called  for.  Al- 
though it  is  not  strictly  a  bailment,  it  partakes 
in  some  degree  of  that  character.  That  is 
enough  to  distinguish  it  from  the  ordinary 
case  of  a  debt  payable  on  demand,  though  it 
must  be  admitted  that  the  distinction  is  not  a 
very  strong  one. 

Some  stress  has  been  laid  upon  the  fact  that 
a  balance  had  been  struck  upon  the  plaintiff's 

atf 


bank  book  by  one  of  the  clerks  in  the  Bank. 
That  was  but  the  ordinary  transaction  of  writ- 
ing up  the  customer's  book;  or,  in  other  words, 
setting  the  debits,  or  sums  which  had  been  paid 
upon  his  checks,  against  the  credits  which 
were  given  in  the  book  at  the  time  the  deposits 
were  made.  It  only  rendered  the  account 
complete  up  to  the  time  when  the  balance  was 
struck.  It  furnished  no  evidence  of  a  change 
of  the  contract  upon  which  the  money  was  re- 
ceived in  deposit. 

Nelson,  Ch.  J.,  concurred. 

Cowen,  J.  If  the  usage  assumed  by  my 
brethren  in  this  case  had  been  proved,  I  should 
think  the  action  premature  ;  but  I  do  not  be- 
lieve we  can  take  judicial  notice  of  it. 

New  trial  granted. 

Demand  before  suit— When  necessary.  Distin- 
gruished-37  111.,  145. 

Cited  in-29  N.  Y.,  169 :  45  N.  Y.,  743 ;  6  Am.  Rep., 
165 ;  68  N.  Y.,  321 ;  74  N.  Y.,  482 ;  28  Hun,  483  ;  31  Hun, 
489 :  19  Barb.,  461 ;  39  Barb.,  642 ;  59  Barb.,  89 ;  29  Cal., 
507;  77111.,  265. 

Deposit  in  bank— Relation  created  by.  Cited  in— 
37  Barb.,  132 ;  23  How.  Pr.,  259 :  5  Abb.  N.  C.,  219  ;  7 
W.  Dig.,  330 ;  52  Ind.,  408 ; 32  Mich.,  136 ;  20  Am.  Rep., 

Foreign  corporation— Non-residence  of  plaintiff- 
Practice.  Cited  in— 65  Barb.,  626 ;  1  T.  &  C.,  15  ;  7 
How.  Pr.,  239 ;  10  How.  Pr.,  7. 


THE  CITY  OF  UTICA  «.  RICHARDSON. 

Pleading. 

Where  an  Act  incorporating  a  city  provided  that  in 
suits  for  certain  penalties  it  should  "be  lawful  to  de- 
clare generally  in  debt,  etc.,  stating  the  section  of 
the  Act  or  the  by-law  or  ordinance  under  which  the 
penalty  is  claimed ;  "  held,  sufficient  to  refer  to  the 
section  by  number,  without  setting  forth  its  con- 
tents. 

Citations— Laws,  1832,  pp.  26,  38,  40. 41,  sec.  42 ;  2  R. 
8.,  395,  sec.  10, 2d  ed.;  14  Wend.,  87 ;  17  Wend.,  199. 

TVEMURRER.  The  action  was  debt  brought 
\J  by  the  City  of  Utica  to  recover  $60  from 
the  defendant  for  repeated  violations  of  sec- 
tion *51  of  the  city  by-laws  and  ordi-  [*3O1 
nances.  The  declaration  contained  thirty 
counts,  in  the  following  form:  "  For  that  the 
said  defendant  heretofore,  etc.,  at,  etc.,  was 
indebted  to  the  said  plaintiff  in  the  sum  of  two 
dollars,  part  and  parcel  of  the  said  sum  of 
sixty  dollars  above  demanded,  for  a  violation 
of  section  fifty-one  of  the  by-laws  and  ordi- 
nances of  the  City  of  Utica,  adopted  by  the 
Common  Council  of  said  city,  March  18th,1842, 
by  virtue  of  an  Act  entitled  '  An  Act  to  In- 
corporate the  City  of  Utica,'  passed  February 
13th,  1842;  whereby  an  action  hath  accrued," 
etc.  Demurrer,  assigning  among  other  causes 
"  that  the  said  fifty-first  section  of  the  by-laws 
and  ordinances  is  not  set  forth  or  stated,  or  its 
substance  in  any  way  made  to  appear."  Join- 
der. 

Mr.  J.  Benedict,  for  the  defendant,  cited 
Stokes  v.  Corp.  of  N.  T.,  14  Wend.,  87  ;  Hark- 
erv.  Corp.  of  N.  T.,  17  Id.,  199  ;  Web.  Die., 
verb,  "  state." 

Mr.  C.  P.  Kirkland,  for  plaintiffs. 


By  the   Court,  Cowen,  J. 


The  question 
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arises  on  the  42d  section  of  the  Act  to  Incorpo- 
rate the  City  of  Utica.  Sess.  L.  1832,  p.  26. 
The  Act  itself  imposes  certain  penalties,  and 
gives  power  to  impose  others  by  corporate 
laws.  These  are  to  be  passed  by  the  Common 
Council,  and  are  called  ordinances,  rules,  regu- 
lations and  by-laws.  Id,,  sec.  38.  The  Com- 
mon Council  may  enforce  observance  of  all 
rules,  ordinances,  by-laws  and  police  regu- 
lations, by  imposing  penalties  on  any  person 
violating  them.  Id.,  sec.  40.  These  are  to  be 
published  in  two  city  newspapers  for  three 
weeks ;  the  papers  to  4be  designated  by  the 
Common  Council.  Id.,  sec.  41.  Then  comes 
the  42d  section,  providing  for  the  more  easy 
pleading  in  suits  for  penalties.  It  is  thus : 
"All  actions  brought  to  recover  any  penalty  or 
forfeiture  incurred  under  this  Act,  or  the  ordi- 
nances, by-laws  or  police  regulations,  made  in 
pursuance  of  it,  shall  be  brought  in  the  cor- 
porate name;  and  in  any  such  action,  it  shall 
be  lawful  to  declare  generally  in  debt  for  such 
3O2*]  penalty  or  forfeiture,  stating  *the  sec- 
tion of  this  Act  or  the  by-law  or  ordinance 
under  which  the  penalty  is  claimed,  and  to 
give  the  special  matter  in  evidence;  and  the  de- 
fendant may  plead  the  general  issue,  and  give 
the  special  matter  in  evidence."  The  dispute 
turns  on  the  meaning  of  the  word  "stating;" 
and  Webster's  Dictionary,  verb  "state,"  is 
cited,  from  which  it  is  sought  to  show  that  it 
means  to  "detail."  But  according  to  his  defi- 
nition it  is  not  always  so.  It  may  mean  to  set 
down  in  gross.  Webster,  however,  is  not  a 
very  fit  authority  by  which  to  test  the  force  of 
the  word  in  a  statute  concerning  pleading. 
Were  the  pleader  put  to  detail  the  provisions 
of  the  by-law,  little  or  nothing  would  be  gained 
by  the  statute,  for  he  was  bound  to  do  no 
more  at  the  common  law.  The  Act  probably 
intended  that  he  should  refer  to  the  section, 
and  the  word  "referring"  instead  of  "stating" 
would  in  that  view  have  been  the  more  apt  ex- 
pression. In  2  R.  8.,  395,  sec.  10,  2d  ed.,  pro- 
viding for  the  more  easy  declaring  on  penal 
statutes  in  general,  the  former  word  is  used. 
Under  that  Act,  after  naming  in  general  words 
the  subject  of  the  statute,  you  may  stop  with 
numbering  the  section,  as  the  pleader  has  done 
here.  That  is  the  usual  mode  of  reference  to 
enactments.  In  this  particular  case  the  Act 
says  you  may  declare  generally  in  debt,  stating 
the  section ;  not  the  substance  or  contents  of 
the  section.  We  are  of  opinion  that  the  word 
"stating"  must  be  understood  as  synonymous 
with  "referring."  Precautions  are  taken 
against  the  defendant  being  misled,  by  the 
previous  sections  which  provide  for  publica- 
tion. Beside,  he  can  have  access  to  the  cor- 
porate entries. 

We  were  referred  to  Stokes  v.  Corp.  of  N.  Y. , 
14  Wend..  87,  and  Barker  v.  Corp.  of  N.  Y.,  17 
Id.,  199;  neither  of  which,  it  was  admitted, 
have  any  direct  application.  In  our  construc- 
tion of  the  statute  in  question,  they  have  none. 
In  the  first  case,  no  question  on  the  pleadings 
could  arise.  The  second  case  discussed  the 
question  at  common  law,  by  which,  no  doubt, 
the  plaintiff  must  declare  specially,  setting  out 
the  by-law  and  showing  that  it  had  been  vio- 
lated. 

There  must  be  judgment  for  the  plaintiff. 

Ordered  accordingly. 
HILL  6. 
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Judgment  on  Award  —  Statute  —  Proceedings, 
Summary — Attesting  Witnesses —  When  to  Sub- 
scribe as— Practice— Objection,  Not  liaised  Be- 
low, Waived. 

The  proceedings  to  obtain  judgment  on  an  award 
of  arbitrators  are  summary,  and  the  requirements 
of  the  statute  must  be  strictly  complied  with.  Per 
Bronson,  J. 

Where  the  affidavit  to  prove  the  submission  bond 
stated  that  the  deponent's  name  subscribed  to  the 
attestation  clause  of  the  bond  was  in  his  own  hand- 
writing-, and  that  the  instrument  was  signed,  sealed 
and  delivered  in  his  presence;  held,  on  error 
brought,  after  confirmation  and  judgment,  that  the 
proof  was  insufficient,  inasmuch  as  the  affidavit  did 
not  show  that  the  witness  subscribed  when  the 
bond  was  executed. 

Held  further,  however,  that  as  this  objection  did: 
not  appear  to  have  been  raised  in  the  court  below,, 
the  party  could  not  avail  himself  of  it  on  error. 

The  better  course  for  the  party  resisting  confir- 
mation is,  to  submit  his  objections  in  writing,  and 
then  they  may  be  certified  and  returned  on  error 
with  the  other  papers  relating  to  the  application. 
Per  Bronson,  J. 

In  order  to  prove  an  attested  deed,  the  subscribing 
witness  must  be  called,  if  within  the  reach  of  proc- 
ess and  in  a  situation  to  be  sworn  ;  and  neither  the 
testimony  of  the  party  to  the  instrument,  nor  his 
admissions  out  of  court,  can  be  received  as  a  sub- 
stitute. Per  Bronson,  J. 

Nor  can  the  party's  answer  to  a  bill  in  chancery 
be  received  as  a  substitute.  Per  Bronson,  J. 

A  subscribing  witness,  within  the  meaning  of  the 
rule,  is  one  who  was  present  when  the  instrument 
was  executed,  and  who  at  that  time  subscribed  his- 
name  to  it  as  a  witness  of  the  execution.  Per 
Bronsou,  J". 

The  witness,  however,  need  not  be  present  at  the 
moment  of  execution  ;  but  if  called  in  immediately 
afterwards,  and  requested  by  the  parties  to  attest 
the  instrument,  the  execution  by  them  and  his  act 
of  subscribing  will  be  regarded  as  parts  of  the  same 
transaction.  Per  Bronson,  J. 

Otherwise,  if  the  witness  subscribe  afterwards- 
without  being  requested  by  the  parties,  though  he 
was  present  at  the  time  of  execution,  and  has  since 
heard  the  parties  acknowledge  the  instrument  to  be 
theirs.  Per  Bronson,  J. 

The  case  of  Jackson  v.  Phillips,  9  Cow.,  94,  so  far 
as  it  holds  that  one  who  affixes  his  name  to  an  in- 
strument after  its  execution,  without  being  request- 
ed, is  a  good  subscribing  witness,  disapproved.  Per 
Bronson,  J. 

Citations— 2  R.  S.,  542,  sec.  9 :  643,  sees.  15-17 ;  fr 
Wend.,  575 ;  3  Esp.,  171 ;  2  Bos.  &  P.,  85. 217  ;  1  Esp.,  89, 
97  ;  2  Dall.,  96  ;  Peake,  Cas.,  146 ;  3  Wash.  C.  C.,  31.  42 ; 
4  Taunt..  46,  220 ;  3  Camp.,  232 ;  1  Phil.  Ev.,  464, 465  and 
notes  by  Cow.  &  H.,  1261,  1262;  1  Stark.  Ev.,  371,  ed. 
1842 ;  Greenl.  Ev.,  604  ;  3  Johns..  47  ;  Doug.,  216 ;  2" 
East,  183  ;  4  Maule  &  S..  350 ;  9  Johns.,  136  ;  4  East.  53 ; 
9  Cow.,  94. 

ERROR  to  the  Tioga  C.  P.  December  27, 
1841,  the  parties  executed  mutual  bonds  of 
submission,  conditioned  to  abide  and  perform 
the  award  of  Camp,  Wallis  and  Slosson,  "so 
as  the  award  of  the  said  arbitrators  be  made, 
etc.,  in  writing,  ready  to  be  delivered  to  the 
said  parties  in  difference,  on  or  before  the  first 
day  of  February  next;"  and  they  agreed  that 
judgment  should  be  rendered  upon  ihe  award 
by  *the  Tioga  C.  P.  pursuant  to  the  f*3O4 
statute.  February  1,  1842.  the  arbitrators 
awarded  in  writing  that  Hollenhack  pay  to 
Fleming  the  sum  of  $1,600.78.  At  the  next 
term  of  the  court,  held  the  same  month,  Flem- 
ing moved,  upon  notice,  for  confirmation  of 
the  award  and  judgment  thereon.  He  pro- 
duced the  bond  of  Hollenback,  which  purport- 
ed to  have  been  executed  in  the  presence  of 
Charles  P.  Avery,  who  made  affidavit  that  he 

NOTE.— AVir  trial—  Ohjcttbin*  not  taken  upon  the 
trial,  nn  ground  /or.  Kyerss  v.  Wheeler.  25  Wend., 
437,  wtte. 
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was  present  at  the  time  of  signing  and  sealing 
the  bond,  and  that  Hollenback  did  duly  sign, 
seal  and  deliver  the  bond  in  his  presence;  "and 
that  the  name  of  Charles  P.  Avery  set  and 
subscribed  as  a  witness  thereto  is  of  the  prop- 
er handwriting  of  this  deponent."  Fleming 
also  produced  the  award,  which  purported  to 
have  been  signed  by  the  arbitrators  in  presence 
of  Frederick  J.  Fay,  who  made  affidavit  that 
he  saw  Camp  and  Wallis  [two  of  the  arbitra 
tors],  sign, seal  and  publish  the  award;  and  that 
Slosson  [the  third  arbitrator]  "did  request  this 
deponent  to  subscribe  his  name  as  a  witness  to 
the  said  award, and  did  acknowledge  his  execu- 
tion of  and  his  signature  to  the  same  to  be  his 
act  and  deed;"  that  the  names  of  the  arbitra 
tors  subscribed  to  the  award  are  of  their  proper 
handwriting;  and  that  the  name  of  Frederick 
J.  Fay  subscribed  to  the  said  award  as  a  wit- 
ness, is  of  the  handwriting  of  this  deponent. 

At  the  same  term  Hollenback  moved,  upon 
notice,  to  vacate  the  award.  The  court  con- 
firmed it,  however,  and  rendered  judgment 
in  favor  of  Fleming.  Hollenback  thereupon 
brought  error. 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  error. 

Mr.  N.  Hill,  Jr.,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  When  there  has 
been  a  submission  to  arbitration  under  the  stat- 
ute, judgment  may  be  rendered  on  the  award, 
"upon  such  submission  being  proved  by  the 
affidavit  of  a  subscribing  witness  thereto,  and 
upon  the  award  made  in  pursuance  thereof  be- 
ing proved  in  like  manner,  or  by  the  affidavit 
of  the  arbitrators."  2  R.  S.,  542,  sec.  9.  A 
3O5*]  *subscribing  witness  is  one  who  was 
present  when  the  instrument  was  executed, 
and  who  at  that  time  subscribed  his  name  to  it 
as  a  witness  of  the  execution.  Henry  v.  Bishop, 
2  Wend. ,  575.  The  witness  need  not  be  pres- 
ent at  the  moment  of  execution.  If  he  is  called 
in  by  the  parties  immediately  afterwards,  and 
told  that  it  is  their  deed  or  agreement,  and  re- 
quested to  subscribe  his  name-as  a  witness,  that 
will  be  enough.  The  execution  by  the  parties 
and  the  subscribing  by  the  witness,  are  then 
considered  as  parts  of  the  same  transaction. 
Parke  v.  Hears,  3  Esp.,  171  ;  S.  C.,  2  Bos.  & 
P.,  217;  Powell  v.  Blackett,  1  Esp.,  97;  Lesher 
v.  Levan,  2  Dall.,  96;  Orellier  v.  Neale,  Peake, 
Cas.,  146;  Munns  v.  Dupont,  3  Wash.  C.  C., 
31,  42;  and  see  per  Lawrence  and  Chambre, 
JJ.,  in  Wright  v.  Wakeford,  4  Taunt.,  220.  But 
although  the  witness  was  present  at  the  execu- 
tion, if  he  did  not  subscribe  the  instrument  at 
that  time,  but  did  it  afterwards  without  the 
request  of  the  parties,  he  is  not  a  good  attest- 
ing witness.  He  may  prove  the  instrument  if 
there  was  no  attesting  witness,  because  he  saw 
it  executed,  and  there  is  no  better  evidence  of 
the  execution.  But  if  there  was  a  subscrib- 
ing witness  at  the  time,  he  must  be  called. 
Henry  v.  Bishop,  2  Wend.,  575;  M'Craw  v. 
Gentry,  3  Camp. .  232.  These  distinctions  may 
be  enforced  by  considering  the  reasons  for  re- 
quiring the  subscribing  witness,  to  the  exclu- 
sion of  all  other  modes  of  proving  the  instru- 
ment. He  must  be  called,  if  within  the  reach 
of  process,  because  he  may  be  able  to  state  the 
time  of  the  execution,  and  other  material  facts 
attending  the  transaction,  which  may  not  be 
within  the  knowledge  of  any  other  witness; 
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and  for  the  further  reason,  that  he  is  the  per- 
son selected  and  agreed  on  by  the  parties  as 
the  witness  of  their  act  in  making  the  instru- 
ment, with  the  attending  circumstances.  Hen- 
ry v.  Bishop,  2  Wend.,  575:  1  Phil.  Ev..  464, 
465,  and  Notes  by  Cowen  &  H.,  1261,  1262;  1 
Stark.  Ev.,  371,  ed.  1842;  Greenl.  Ev.,  604. 
Proof  of  the  confession  or  acknowledgment  of 
the  party  that  he  executed  the  instrument,  will 
not  be  received  as  a  substitute  for  the  testimo- 
ny of  the  subscribing  witness.  Fox  v.  Reil,  3 
Johns.,  477;  Abbot  v.  Plumbe,  Doug.,  216; 
Cunliffv.  Sefton,  2  East,  183;  Laing  v.  Raine, 
2  Bos.  &  P.,  85;  *  Jones  v.  Brewer,  4  [*3O6 
Taunt.,  46  Lord  Kenyon  refused  to  receive 
the  acknowledgment  of  the  person  who  exe- 
cuted the  deed,  though  made  in  his  presence, 
in  court,  and  on  the  trial  where  the  deed  was 
to  be  used.  Johnson  v.  Mason,  1  Esp.,  89.  The 
execution  of  the  deed  cannot  be  proved  by  one 
of  the  parties  to  it.  The  subscribing  witness 
must  be  called.  Rex  v.  Inhab.  of  Harring worth, 
4  Maule  &  S.,  350;  Willovg/0>y  v.  Carleton,  9 
Johns.,  136.  And  he  must  be  produced,  al- 
though the  defendant  has  admitted  the  execu- 
tion of  the  instrument  in  his  answer  to  a  bill 
of  discovery.  Call  v.  Dunning,  4  East,  53.  I 
have  never  supposed  that  the  decision  in  Jack- 
son v.  Phillips,  9  Cow.,  94,  so  far  as  relates  to 
the  proof  of  the  lease  between  Yost  and  Barnes, 
could  be  supported  upon  principle;  nor  am  I 
able  to  reconcile  it  with  the  subsequent  decis- 
ion in  Henry  v.  Bishop,  2  Wend.,  575.  This 
case  asserts  the  doctrine  that  no  one  is  an  at- 
testing witness  who  did  not  subscribe  his  name 
as  such  at  the  time  the  instrument  was  exe- 
cuted. Doing  so  upon  a  subsequent  confes- 
sion or  acknowledgment  by  the  parties  will 
not  answer.  He  is  not  then  a  witness  of  the 
execution;  but  of  a  conversation  about  the  ex- 
ecution. He  cannot  speak  of  the  attending  cir- 
cumstances at  the  time  the  instrument  was 
made;  nor  is  he  the  person  agreed  on  by  the 
parties  to  witness  the  transaction. 

Now,  in  this  case,  the  name  of  Avery  ap- 
peared upon  the  submission  bond  as  an  attest- 
ing witness,  and  his  affidavit  fully  proved  the 
execution  of  the  instrument.  But  he  neither 
says,  in  general  terms,  that  he  was  a  subscrib- 
ing witness,  nor  that  he  subscribed  at  the  time 
of  execution.  He  says  the  name  of  Avery 
to  the  bond  "is  of  the  proper  handwriting  of 
this  deponent."  That  may  be  true,  although 
the  name  was  only  affixed  the  moment  before, 
and  without  the  request  or  knowledge  of  the 
obligor  in  the  bond.  This  judgment  was  re- 
covered by  a  summary  proceeding,  and  the  re- 
quirements of  the  statute  should  have  been 
strictly  complied  with.  But  the  objection  to 
the  affidavit  was  of  such  a  nature  that  it  might 
be  waived.  Hollenback  not  only  had  notice 
of  the  motion  for  judgment,  but  he  made  a 
cross  motion  to  vacate  the  award;  and  it  does 
not  appear  *that  he  made  any  question  [*3O7 
upon  the  sufficiency  of  the  moving  papers. 
For  aught  we  can  see,  he  admitted  that  there 
was  no  formal  defect  in  those  papers,  and 
rested  his  opposition  upon  other  grounds. 
Where  the  party  brings  error  upon  such  an  ob- 
jection as  is  now  made  to  this  affidavit.he  should 
take  care  to  have  it  appear  that  the  question 
was  made  in  the  court  below.  The  best  course 
of  proceeding  would  be  for  the  party  to  sub- 
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mit  his  objections  in  writing;  and  on  bringing 
«rror,  the  objections  would  then  be  certified 
and  returned  with  the  other  papers  relating  to 
the  application.  2  R.  S.,  543,  sees.  15-17.  As 
it  does  not  appear  in  any  form  that  an  objec- 
tion was  taken  in  the  court  below  to  the  mov- 
ing papers,  it  is  but  a  reasonable  intendment  in 
support  of  the  judgment  that  the  opposition  to 
the  motion  was  placed  upon  other  grounds. 

The  like  answer  may  be  given  to  the  like 
objection  to  the  affidavit  of  Fay,  who  proved 
the  execution  of  the  award  by  the  arbitrators. 
There  is  a  further  objection  raised  to  this  af- 
fidavit, that  the  witness  did  not  see  Slosson, 
one  of  the  arbitrators,  sign  the  award.  The 
name  of  Slosson  appears  to  have  been  first  signed 
to  the  award,  and  under  it  stand  the  names 
of  Camp  and  Wallis.  The  witness  saw  the 
signing  of  the  last  two,  but  not  of  the  first.  The 
case  seems  to  be  this.  Slosson  signed,  and 
then  the  witness  came  in,  and  saw  the  signing 
of  the  two  others.  Slosson  thereupon  acknowl- 
edged his  signature  to  the  witness,  and  re- 
quested him  to  subscribe  his  name  as  a  wit- 
ness, which  was  done.  Upon  this  state  of  facts, 
Fay  was  a  good  attesting  witness. 

Under  the  ita  quod  clause  in  the  submission, 
a  copy  of  the  award  should  have  been  ready 
to  be  delivered  to  each  of  the  parties;  and  Hol- 
lenback  objects  that  it  does  not  appear  that  a 
copy  was  ready  for  him.  It  does  not  appear 
that  he  made  this  objection  in  the  court  below. 
And  besides,  he  stated  in  his  own  papers  that 
the  arbitrators  made  an  award. 

The  objections  which  were  raised  on  the  mo- 
tion of  Hollenback  to  vacate  the  award,  so  far 
as  they  were  of  any  force,  were  sufficiently 
answered  by  the  papers  of  Fleming. 

Judgment  'affirmed. 


Award  of  arbitrators  — Appeal  from  — Practice. 
Cited  in-41N.Y.,~ 
Abb.  N.  S..  150. 


,  519 ;  5  Hun,  420 ;  49  Barb.,  355 ;  3 


Attestation— Sufficiency  of.  Cited  in— 50  N.  Y..  42 ; 
11  Barb.,  126. 

Proving  attested  instrument —When  subscrilring 
witness  must  be  called.  Cited  in— 28  Barb.,  484;  41 
How.  Pr.,  191;  10  Abb.  Pr.,  89;  2  Sweeny,  405;  1  B. 
D.  8..  154 :  62  111.,  208 ;  43  Mich.,  400. 

Also  cited  in—45  N.  Y.,  782. 


3O8*]  *BUMP  ET  AL.  v.  PHCENIX  ET  AL. 

Pleading— Judgment  Non  Obstante — Discharge 
of  Debt. 

To  a  declaration  containing1  the  common  counts, 
the  defendant  pleaded  that  he  and  the  plaintiff  ac- 
counted toother  In  respect  to  the  moneys  now 
claimed  by  the  latter,  and  divers  sums  of  money 
then  due  the  defendants;  alleging  that,  on  such  ac- 
counting, the  defendant,  at  the  request  of  the 
plaintiff,  credited  and  allowed  all  the  moneys  men- 
tioned in  the  declaration,  and  that  a  balance  was 
found  due  the  defendant  of  (TOO,  which  the  plaint- 
iff promised  to  pay.  Held,  that  the  plea  was  bad 
even  on  general  demurrer. 

Though  issue  be  Joined  on  such  a  plea,  and  a  ver- 
dict rendered  against  the  plaintiff,  he  will  be  en- 
titled to  judgment  non  oostante.  Per  Cowen, ./. 

A  debt  already  due  can  only  be  discharged  by  a 
release,  an  accord  and  satisfaction,  or  payment. 
Per  Cowen,  /. 

Citations— Lawes,  Assumpstt,  pp.  479-483,  Boston 
ed.  1811 :  3  Lev..  237  ;  12  Mod..  537.  538  ;  1  Ld.  Kaym., 
680;  Say..  209 ;  4  MOD.,  173,  174. 

"HEMURRER  to  plea.  The  declaration  con- 
Lf  taiued  the  common  counts  in  aantmpnt, 
including  an  insimul  computassent.  The  de- 
fendants pleaded  an  account  stated  "of  and 
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concerning  the  said  several  sums  of  money  in 
the  said  declaration  mentioned,  and  also  of 
and  concerning  divers  large  sums  of  money 
then  due  and  owing  from  the  said  plaintiffs  to 
them,  the  said  defendants,  and  that  upon  such 
accounting  the  said  defendants  did  then  and 
there,  with  the  assent  and  at  and  upon  the  re- 
quest of  the  said  plaintiffs,  credit  and  allow  the 
said  plaintiffs  all  and  every  the  said  several 
sums  of  money  claimed  by  them,  the  said 
plaintiffs,  to  be  due  to  them  from  the  said  de- 
fendants for  or  by  reason  of  the  said  supposed 
promises  and  undertakings  in  the  said  declara- 
tion mentioned,"  etc.;  alleging  a  balance 
found  due  the  defendants  upon  such  account- 
ing of  $700,  and  that  the  plaintiffs  promised  to 
pay  the  same.  Demurrer,  assigning  for  cause 
that  an  account  stated  or  balance  struck,  etc., 
will  not  bar  an  action  for  the  original  indebt- 
edness. Joinder. 

Mr.  G.  F.  Comstock,  for  plaintiffs. 

Mr.  C.  De  Witt,  for  defendants. 

By  the  Court,  Cowen,  J.  In  answer  to  a 
declaration  containing  all  the  common  counts, 
including  an  insimul  eomputassent,  *the  [*3O9 
defendants  have  pleaded  an  insimul  computas- 
isent  of  the  whole,  with  divers  sums  due  to  the 
defendants;  that  they,  at  the  request  of  the 
plaintiffs,  credited  them  with  the  sums  claimed 
in  the  declaration;  and  that  the  plaintiffs  were 
found  to  be  in  arrear  to  the  defendants  $700, 
which  the  plaintiffs  promised  to  pay. 

All  the  authorities  deserving  of  any  counte- 
nance are  against  this  plea,  unless  the  turn 
which  the  pleader  has  given  it  of  a  balance  in 
favor  of  the  defendants,  distinguishes  it  from 
former  cases.  They  are  mostly  collected  in 
Lawes,  Assumpsit,  pp.  479-483,  Boston  ed., 
1811.  By  these  and  many  other  cases  that 
might  be  cited,  the  general  doctrine  is  entirely 
established  that  the  plea  of  an  account  stated 
is  bad.  The  reason  given  is,  that  debts  al- 
ready due  cannot  be  discharged  without  a  re- 
lease, an  accord  and  satisfaction,  or  payment. 
This  account  stated  has  been  pleaded  in  almost 
every  form,  and  always  of  late  repudiated. 
Sometimes  a  simple  accounting  has  been  plead- 
ed; Mayor  of  Scarborough  v.  Butler,  3  Lev.  ,337; 
and  sometimes  the  plea  has  been  that,  on  the 
defendant  promising  to  pay  the  balance,  the 
plaintiff  discharged  him  of  the  original  debt. 
May  v.  King,  12  Mod., 537; 8. C.,  1  Ld.Raym., 
680.  In  the  case  last  cited,  Ch.  J.  Holt  was 
dissatisfied  that  such  pleading  should  be  at- 
tempted, saying  that,  so  far  as  it  depended  on 
him,  this  should  be  the  last  time.  The  court 
had,  however,  once  or  twice  before,  without 
due  consideration  sanctioned  it.  In  Alherley 
v.  Kuans,  Say.,  269.  a  plea  that  a  balance  of 
£12  was  struck  on  the  several  promises  in  the 
declaration,  which  the  defendant  afterwards 
paid,  was  held  bad.  That  is  the  same  as  the 
case  before  us,  except  that  here  the  payment 
is  alleged  by  circumlocution.  There,  the  par- 
lies agreed  on  a  balance,  which  the  defendant 
paid  in  cash.  Here,  the  payment  is  by  mutual 
credit.  They  agree  on  a  balance  in  favor  of 
the  defendants,  and  the  plaintiffs  promise  to 
pay.  If,  in  that  case,  the  agreement  was  not 
of  force  to  bar  all  except  the  £12,  a  fortiori  it 
cannot  be  received  here  to  bar  the  whole.  In 
either  case,  the  fact  would  be  evidence  under 
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a  plea  of  payment,  Whittington  v.  Roberts,  4 
31O*]  MOD.,  173,  174,  or  under  *the  general 
issue ;  and  the  matter  of  the  present  plea  would 
form  a  set-off.  But  the  whole  is  no  more  in 
principle  than  the  pleas  so  often  condemned. 
In  May  v.  King,  Holt,  Ch.  J.,  said:  "If  there 
be  two  dealers  and,  without  coming  to  an  ac- 
count, they  agree  to  be  clear  against  one  an- 
other, it  would  not  be  well  without  coming  to 
an  account;  and  to  plead  it  as  an  account,  is 
but  argumentative  of  payment,  etc.,  and, 
therefore,  not  to  be  allowed:  nor  nefd  it  be 
shown  for  cause  of  demurrer."  12  Mod.,  538. 
That  is  another  instance  quite  as  strong  as  the 
present;  for  this  promise  to  pay  the  balance  to 
the  defendants  goes  no  further  to  extinguish 
the  plaintiffs'  claims  of  various  debts  on  prom- 
ises broken,  than  would  the  striking  of  an 
even  balance,  and  promising  to  "be  clear 
against  one  another."  It  comes  back  to  the 
governing  principle  that  a  man  cannot  dis- 
charge a  precedent  debt  by  reckoning  with  his 
adversary,  and  promising  him  anything; 
though  he  may,  if  the  debt  be  not  due.  May 
v.  King,  as  reported  in  12  Mod.,  covers  the 
whole  ground.  It  illustrates  the  distinction 
running  through  the  cases  on  this  head,  be- 
tween debts  due  and  yet  to  become  due;  and, 
as  to  the  former,  cuts  off  all  pleas  of  oral  ar- 
rangements, in  bar,  whatever  may  be  their  lan- 
guage. Suppose,  then,  an  issue  taken  on  this 
accounting,  and  found  for  the  defendants;  it 
would  not  affect  the  promises  declared  upon. 
The  issue  would  be  immaterial,  and  we  should 
be  bound  to  render  judgment  for  the  plaintiffs 
non  obstante  veredicto. 

The  defendants'  counsel  contended  that  the 
plea  was  an  argumentative  plea  of  payment : 
and  so,  good  against  this  demurrer,  which 
does  not  assign  circumlocution  fo'r  cause.  The 
answer  will  be  found  in  what  I  have  cited 
from  May  v.  King,  and  more  especially  in  Ath- 
erley  v.  Evans.  There  was  a  direct  payment  of 
the  balance,  but  Sir  Dudley  Rider,  Ch.  J.,said, 
though  payment  of  the  whole  may  be  pleaded, 
yet  the  plea  in  question  was  bad,  because  it 
did  not  discharge  the  original  debt.  The  ac- 
counting extinguishes  nothing;  and  yet  in  that 
there  is  always  a  setting  off  of  one  debt  against 
another  by  agreement  of  parties.  Each  debt, 
though  so  agreed  to  be  set  off,  still  remains. 
The  whole  is  nothing  more  than  evidence  of 
311*]  the  state  of  the  account  *between  the 
parties.  In  the  case  at  bar,  the  whole  is  mere 
accord,  without  satisfaction.  I  repeat,  that 
an  issue  upon  it  would  be  immaterial;  as  much 
so  as  if  issue  should  be  joined  on  a  plea  that 
the  plaintiffs  had  confessed  the  defendants 
owed  them  nothing.  The  defect  is  substantial, 
not  merely  formal. 

Judgment  for  the  plaintiffs. 

Cited  In— 129  Mass.,  50. 


E.  VAN  ETTEN  v.  HURST  AND  GUSHING. 

Justice's  Attachment — Issue  of— Statute — Sow 
far  a  Protection  to  Officer  Who  Executes  It — 
Jurisdiction — Pleading. 


NOTE.— Process—  When  and  hew  far  a  protection  to 
(he  officer  executing  it.  See,  Warner  v.  Shed,  10 
Johns.,  138  note :  Savacool  v.  Boughton,  5  Wend., 
170  note ;  Parker  v.  Walrod,  16  Wend.,  514  note ;  Bea- 
ty  v.  Perkins.  6  Wend.,  382,  note. 
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In  treneral,  a  justice's  attachment  authorizing  the 
seizure  of  Roods,  if  regular  on  its  face,  is  sufficient 
to  protect  the  officer  who  executes  it,  without 
showing  the  preliminary  proceedings.  Per  Bron- 
son,  J. 

But  where  the  attachment  is  used  for  the  purpose 
of  avoiding  a  sale  by  the  debtor  as  being  fraudulent 
in  respect  to  creditors,  the  officer  must  show  that 
the  justice  had  jurisdiction. 

Where  it  is  necessary  in  a  plea  of  justification  un- 
der an  attachment  to  show  jurisdiction,  the  facts 
on  which  jurisdiction  depends  must  be  set  forth. 
General  averments  that  the  party  complied  with 
the  statute,  that  the  proceedings  were  according  to 
its  requirements,  etc.,  will  not  answer 

An  attachment  against  a  non-resident  of  the 
county,  under  the  33d  section  of  the  Act  to  Abolish 
Imprisonment  for  Debt,  may  issue  without  any  af- 
fidavit. Per  Bronson,  J. 

In  trespass  de  bonis,  a  plea  that  the  goods  were 
the  property  of  one  8.,  a  third  person,  and  that  the 
defendants  took  them  by  virtue  of  an  attachment 
against  him,  gives  no  color  for  the  action,  and  is 
bad  as  amounting  to  the  general  issue,  even  though 
it  admit  that  the  plaintiff  claimed  the  goods,  at  the 
time  when,  etc.,  under  a  pretended  sale  to  him  from 
8.  Per  Bronson,  J. 

Otherwise,  if  the  plea  also  admit  that  the  goods 
were  taken  by  the  defendants  from  the  possession 
of  the  plaintiff. 

In  such  case,  if  the  attachment  was  issued  under 
the  33d  section  of  the  Act  to  Abolish  Imprisonment 
for  Debt,  the  plea  must  show  that  the  debtor  was  a 
non-resident  of  the  county,  and  that  the  plaintiff  in 
the  attachment  was  his  creditor.  An  averment  that 
the  justice  issued  the  attachment  on  an  affidavit  of 
these  facts,  will  be  of  no  avail. 

The  affidavit,  not  being  required  by  the  statute,  is 
extrajudicial.  Per  Bronson,  J. 

Citations— 1  Hill,  266 ;  2  Johns.,  46 :  5  Hill,  194,  327,. 
and  n.b;  Laws,  1831,  p.  403,  sec.  33;  23  Wend.,  336;. 
15  Wend.,  479 :  2  Pick.,  411. 

TV  EMURRER  to  pleas.  The  declaration  was 
\J  in  trespass  for  taking  and  carrying  away 
certain  goods,  to  wit:  at  Elbridge,  in  the 
*County  of  Onondaga.  The  defend  f*312 
ants  severally  pleaded  in  bar  that  the  defend- 
ant, Cushing,  being  a  resident  of  said  county, 
made  application  in  writing  to  a  justice  of  the 
peace  of  the  county  for  an  attachment  against 
the  property  of  one  Simon  Van  Etten,  pur- 
suant to  the  statute,  etc.,  and  made  affidavit 
that  said  Simon  Van  Etten  was  indebted  to- 
him  in  the  sum  of  $20  on  contract,  and  that 
said  Simon  was  a  non-resident  of  the  county;, 
that  the  justice  issued  an  attachment  directed, 
etc.  (returnable  in  three  days),  which  was  de- 
livered to  the  defendant  Hurst,  a  consuble, 
etc.,  who,  by  virtue  of  the  attachment,  seized 
and  took  the  goods  from  the  possession  of  the- 
plaintiff,  etc.,  heat  the  said  time  when,  etc., 
claiming  title  to  the  goods  undercolor  of  a  sale- 
pretended  to  be  made  to  him  by  said  Simon;, 
whereas,  nothing  passed  by  virtue  of  the  pre- 
tended sale,  but  the  same  was  fraudulent  and 
void,  and  the  goods  were  at  the  time  when, 
etc.,  the  property  of  said  Simon,  and  not  the 
property  of  the  plaintiff;  which  is  the  same 
supposed  trespass,  etc.;  concluding  wiih  a 
verification.  Special  demurrer  and  joinder. 

Mr.  W.  Porter,  Jr.,  for  plaintiff. 

Mr.  D.  Pratt,  for  defendants. 

By  the  Court,  Bronson,  J.  The  pleas  allege 
that  the  plaintiff  claimed  the  goods  under  a 
pretended  sale  thereof  by  Simon  Van  Etten  to 
the  plaintiff,  which  pretended  sale  was  void, 
and  that  the  goods  were  the  property  of  Simon. 
If  there  was  nothing  else  in  the  pleas  they 
would  be  bad.  They  would  give  no  color  for 
the  action  and,  consequently,  be  obnoxious  to 
the  objection  of  amounting  to  the  general  is- 
sue. Brown  v.  Artcher,  1  Hill,  266.  But  the- 
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pleas  admit  that  the  property  was  taken  from 
the  possession  of  the  plaintiff,  and  so  plainly 
give  color.  The  plaintiff's  possession  was  suf- 
ficient to  give  him  an  action  of  trespass  against 
a  stranger,  although  the  property  belonged  to 
another.  The  defendants  admit  the  plaintiff's 
right  to  sue,  unless  they  can  justify  under  the 
3 1 3*]  process  against  Simon.  Such  *a  plea 
is  not  bad  for  lack  of  color.  It  does  not 
amount  to  the  general  issue;  but  confesses  and 
avoids  the  action. 

The  defendants  evidently  intend  to  attack 
the  plaintiff's  title  to  the  goods  under  the  sale 
from  Simon  Van  Etten,  on  the  ground  that 
the  sale  was  fraudulent  and  void  as  against 
creditors.  True,  the  pleas  say  nothing  about 
creditors,  and  it  is  possible  that  the  sale  was  bad 
for  some  other  fraud.  But  a  special  pleader  is 
not  at  liberty  to  leave  his  pleading  open  to  dif- 
ferent constructions,  and  then  take  his  choice 
between  them.  If  the  defendants  mean  that 
there  was  such  a  fraud  on  the  part  of  the 
plaintiff  that  the  title  did  not  pass  as  between 
the  parties  to  the  sale,  they  should  have  said  so. 
But  there  can  be  little  doubt  that  the  defend- 
ants mean  to  attack  the  sale  on  the  ground 
that,  although  it  may  be  good  as  between 
the  parties  to  it,  it  was  fraudulent  and  void  as 
against  creditors.  To  do  this,  they  must  show 
a  judgment  as  well  as  execution;  or  where,  as 
in  this  case,  they  proceed  by  attachment,  they 
must  show  that  the  justice  had  jurisdiction, 
and  that  the  process  was  regularly  issued.  And 
this  is  necessary  to  the  justification  of  the  offi 
cer,  as  well  as  the  creditor.  High  v.  Wilson,  2 
Johns.,  46;  Noble  v.  Holmes,  5  Hill,  194,  and  n. 
b.  In  most  cases,  process  regular  upon  its 
face  will  be  a  sufficient  protection  to  the  officer; 
but  it  is  otherwise  when  the  process  is  used  for 
the  purpose  of  avoiding  a  sale  under  the  Stat- 
ute of  18  Eliz.  There  the  officer  must  show  a 
good  foundation  for  the  process. 

Attachments  against  non-resident  debtors 
under  the  33d  section  of  the  Non  Imprison- 
ment Law,  Stat.  1831,  p.  403,  may  issue  with- 
out any  affidavit.  Clark  v.  Luce,  15  Wend., 
479;  Bates  v.  Relyea,  23 Id.,  336.  What  is  said 
in  the  pleas  about  an  affidavit  is,  therefore,  a 
matter  of  no  moment,  and  may  be  laid  out  of 
the  case.  The  pleas  are  then  bad  because  it  is 
not  stated  or  averred  that  Simon  Van  Etten 
was  a  non-resident  of  the  county.  Without 
such  an  averment  it  does  not  appear  that  the 
justice  had  any  jurisdiction  to  issue  the  attach- 
ment. Instead  of  stating  that  Gushing  made 
affidavit  of  the  non-residence  of  the  debtor,  the 
pleas  should  have  alleged  that  in  point  of  fact 
he  was  a  non-resident.  As  the  statute  does  not 
314*]  require  an  affidavit,  *I  do  not  see  how 
any  benefit  can  be  claimed  from  the  fact  that 
one  was  made.  Indeed,  it  seems  to  be  an  ex- 
trajudicial  oath,  which  can  do  no  good  in 
any  point  of  view. 

The  general  allegation!*  in  the  pleas  that 
Gushing  applied  for  the  process  pursuant  to 
the  statute,  that  he  complied  with  the  require- 
ments of  the  statute,  that  the  justice  had  ju- 
risdiction, and  issued  the  process  in  pursuance 
of  the  statute,  and  the  like,  are  of  no  avail. 
Where  it  is  necessary  to  show  jurisdiction,  the 
party  must  allege  the  existence  of  the  facts  on 
which  jurisdiction  depends.  Sackett  v.  An- 
droM,  5  Hill.  827. 
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The  pleas  are  also  bad  because  it  is  not 
averred  that  Gushing  was  a  creditor  of  Simon 
Van  Etten.  No  one  but  a  creditor  had  a  right 
to  attack  the  sale  to  the  plaintiff.  Damon  v. 
Bryant,  2  Pick.,  41 1.  The  affidavit  that  Simon 
Van  Etten  was  indebted  to  Gushing  will  not 
aid  the  pleas,  for  the  reasons  already  men- 
tioned. 

Judgment  for  the  plaintiff. 

Process,  regular  on  its  face— Prot ects  officer  execut- 
ing. Cited  in— 1  Wis.,  468 :  60  Am.  Dec.,  398. 

Justice's  attachment— When  protects  officer.  Cited 
in— 14  Barb.,  100 ;  9  Abb.  Pr.,  331. 

Plea  of  justification— Setting  forth  jurisdictional 
facts.  Cited  in— 3  N.  Y.,  195 ;  4  N.  Y.,  380 ;  28  N.  Y.. 
50;  34  N.  J.  L.,  236. 

Attachment  against  non-resident  debtor— May  is- 
sue without  affidavit.  Overruled— 4  Denio,  596 ;  11 
Barb..  524. 

Fraudulent'  sale— What  creditors  must  show  to  at- 
tack. Cited  in— 50  N.Y..  86 ;  7  Barb.,  186;  25  Barb.,  431 ; 
26  How  Pr.,  80 ;  36  How.  Pr..  74 ;  5  Bos.,  357 ;  2  Daly, 
372 ;  5  Daly.  542. 

Also  cited  in— 5  N.  Y.,  118 ;  34  N.  Y.,  295. 
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Landlord  and  Tenant— Summary  Proceedings 
to  Recover  Possession — Statute — Sufficiency  of 
Affidavit — Jurisdiction. 

In  summary  proceedings  to  recover  possession  of 
demised  premises,  under  2  B.  S.,  512,  sec.  28,  et  seq., 
the  preliminary  affidavit  of  the  landlord  or  his 
ag-ent  must  make  out  a  plain  case.  Per  Bronson,  J. 

Where  the  proceedings  were  instituted  by  S.,  and 
the  affidavit  stated  that  J.  demised  the  premises, 
etc.,  that  he  afterwards  died  leaving  S.  his  widow, 
that  she  became  legally  entitled  to  receive  the  ac- 
cruing rents,  and  to  have  possession  of  the  prem- 
ises, without  setting  forth  any  fact  explaining  how 
she  became  entitled ;  held,  not  sufficient  to  show 
her  right  to  proceed. 

So,  even  though  the  affidavit  state  further  that 
the  tenant  and  those  claiming  under  him  have  rec- 
ognized the  widow's  right  to  the  premises,  by  pay- 
ing rent  to  her,  and  by  other  acts. 

The  affidavit  should  show,  among  other  things, 
that  the  person  intended  to  be  removed  is  in  the 
occupation  of  the  premises,  together  with  his  rela- 
tion to  the  landlord;  and  the  summons  should  be 
directed  to  the  occupant  by  name. 

Where  the  affidavit  was  of  a  holding  over  by  W. 
[the  lessee]  or  his  assigns,  or  those  claiming  under 
him  or  them,  on  which  the  officer  issued  a  summons 
directed  to  W.  or  any  other  person  claiming  posses- 
sion of  the  premises,  and  it  appeared  that  W.was  not 
*in  possession,  but  that  the  premises  were  oc-  [*315 
cupied  by  H..  upon  whom  the  summons  was  served  ; 
held,  that  the  proceedings  were  void  as  against  H. 
for  want  of  jurisdiction. 

Citations— 2  R.  S.,  513,  sees.  28,  29,  32 ;  514,  sec.  34. 

NUMMARY  proceedings  to  recover  posses- 
O  sion  of  demised  premises.  April  12,  1842, 
William  Ketcham  went  before  a  Supreme 
Court  Commissioner  at  Buffalo  and  made  affi- 
davit as  follows:  "  William  Ketcham  of  said 
city,  agent  of  Sarah  B.  Stocking  of  the  same 
place,  being  duly  sworn,  deposes  and  says, 
that  on  or  about  the  24th  day  of  January,  A. 
D.  1884.  Joseph  Stocking,  in  his  lifetime,  since 
deceased,  leased  and  rented  unto  Nathaniel 
Wilgus  of  said  city,  for  the  term  of  eight 
years  from  the  first  day  of  April  then  next, 
the  land  and  premises,  etc.  [describing  certain 
premises  in  the  City  of  Buffalo,  and  referring 
to  the  lease  then  in  the  deponent's  possession]. 
And  this  deponent  further  says,  that  tho  term 
granted  in  and  by  the  said  lease  has  expired; 
and  that  the  said  Wilgus,  or  bis  assigns,  or 
those  claiming  under  him  or  them,  hold  over 
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and  continue  in  possession  of  said  premises, 
without  the  permission  of  this  deponent  or  the 
said  Sarah  B.  Stocking.  Deponent  further 
says,  that  the  said  Joseph  Stocking  departed 
this  life  on  or  about  the  3d  day  of  September, 
1835,  leaving  the  said  Sarah  B.  Stocking,  his 
widow,  him  surviving;  that  after  the  death  of 
the  said  Joseph  Stocking,  the  said  Sarah  B. 
Stocking  became  legally  possessed  of  the  said 
lease,  and  entitled  to  receive  the  accruing  rents 
pursuant  to  the  terms  of  the  said  lease,  and  is 
now  entitled  to  the  possession  of  the  said  prem- 
ises. Deponent  further  says,  that  since  the 
death  of  the  said  Joseph,  the  said  Wilgus,  and 
those  claiming  under  him,  have,  by  paying 
rent  to  the  said  Sarah,  and  other  acts,  recog- 
nized her  right  to  the  said  premises  and  to  re- 
ceive the  rents  thereof."  Upon  this  affidavit 
the  commissioner  issued  a  summons  directed 
as  follows:  "To  Nathaniel  Wilgus,  of  the 
City  of  Buffalo,  or  any  other  person  claiming 
possession  of  the  premises  hereinafter  men- 
tioned." The  summons,  after  reciting  part  of 
the  affidavit  of  Ketcham,  proceeded  thus: 
"Therefore,  in  the  name  of  the  people,  etc. , 
you,  and  those  claiming  under  you,  are  hereby 
summoned  and  required,"  etc.  Wilber,  a  con- 
316*]  stable,  to  whom  the  summons  was  *de- 
livered,  made  affidavit  on  the  summons  that 
he  had  served  the  same  by  giving  personal  no- 
tice thereof  to  Wilgus;  "also  by  leaving  a  copy 
thereof  with  Milo  W.  Hill,  who  claims  posses- 
sion of  a  portion  of  the  premises  within  de- 
scribed." Hill  appeared  and  made  objections 
to  the  sufficiency  of  the  affidavit  and  sum- 
mons, which  were  overruled  by  the  commis- 
sioner; and  such  proceedings  were  further  had 
that  Hill  was  put  out  of  possession  by  virtue 
of  a  warrant  afterwards  issued.  He  thereupon 
removed  the  proceedings  into  this  court  by 
eertiorari. 

Mr.  J.  B.  Lathrop,  for  Hill. 

Mr.  B.  S.  Spalding,  for  8.  B.  Stocking. 

By  the  Court,  Bronson,  J.  The  affidavit  of 
Ketcham  was  not  sufficient  to  give  the  com- 
missioner jurisdiction.  It  was  not  a  proceed- 
ing to  remove  Wilgus,  the  lessee;  for  he  was 
not  in  possession.  But  the  object  was  to  re- 
move Hill,  who  was  in  possession,  and  who 
has  in  fact  been  removed.  And  yet  he  is  not 
named  in  the  affidavit.  The  allegation  is,  that 
"Wilgus,  or  his  assigns,  or  those  claiming  un- 
der him  or  them,  hold  over."  Upon  this  a  rov- 
ing commission  was  issued  to  summon  Wil- 
gus, "or  any  other  person  claiming  possession 
of  the  premises."  It  was  thus  referred  to  the 
constable  to  determine  who  was  the  proper 
party;  and  he  returned,  that  he  had  served  the 
summons  by  delivering  a  copy  of  it  to  Hill, 
"who  claims  possession."  This  is  the  first 
mention  of  Hill  as  the  party  intended  to  be  af- 
fected by  the  proceeding.  By  the  statute,  any 
tenant  or  lessee,  and  the  assigns,  under  ten- 
ants, or  legal  representatives  of  such  tenant  or 
lessee,  may  be  removed.  2  R.  S.,  513,  sec.  28. 
Unless  the  party  is  absent,  the  summons  is  to 
be  served  "by  delivering  to  the  tenant  to  whom 
it  shall  be  directed,  a  true  copy  thereof,  and 
showing  him  the  original."  Id.,  sec.  32.  The 
affidavit  should  have  stated  that  Hill  was  in 
possession,  and  shown  his  relation  to  the  land- 
lord. And  the  summons  should  have  been  di- 
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reeled  to  him  by  name.  But  instead  of  that, 
the  power  of  determining  who  was  the  proper 
party  was  in  effect  delegated  to  the  constable. 
*It  will  never  do  to  sanction  such  a  [*317 
practice  in  these  summary  proceedings  to  put 
a  man  out  of  the  possession  of  real  estate. 

The  affidavit  was  also  bad  for  another  rea- 
son. It  does  not  show  that  Mrs.  Stocking  was 
the  landlord  or  lessor.  2  R.  S. ,  513,  sec.  29. 
The  allegation  is,  that  Joseph  Stocking  was 
the  lessor,  and  that  he  died  in  1835,  leaving 
Sarah  B.  Stocking  his  widow.  It  was  not  the 
widow,  but  the  heir  of  Joseph  Stocking,  who 
was  entitled  to  the  reversion.  There  is  a  fur- 
ther allegation  that  Mrs.  Stocking  "became 
legally  possessed  of  the  said  lease,  and  enti- 
tled to  receive  the  accruing  rents,  etc.,  and  is 
now  entitled  to  the  possession  of  the  said 
premises."  But  how  did  she  become  entitled? 
The  affidavit  says  "legally."  That  is  not 
swearing  to  a  fact,  but  to  the  law;  and  it  is 
quite  possible  the  deponent  may  be  mistaken 
about  that,  for  the  only  facts  which  he  states 
are,  that  the  lessor  Is  dead  and  Mrs.  Stock- 
ing is  his  widow.  The  affidavit  should  have 
shown  that  she  was  the  legal  representative 
of  the  lessor,  by  staling  facts  which  would 
make  out  that  relation;  to  wit:  that  she  was 
assignee,  heir,  or  devisee.  Unless  this  is  re- 
quired, the  occupant  may  be  turned  out  of 
possession  by  a  stranger.  He  has  the  right  to 
deny  any  or  all  of  the  facts  on  which  the  sum- 
mons issued,  and  have  a  trial  by  jury.  Id., 
514,  sec.  34.  This  privilege  is  not  worth  much, 
if  the  moving  party  may  swear  to  the  law, 
without  giving  the  facts  on  which  his  title  de- 
pends. 

The  affidavit  concludes  by  stating  that  "Wil- 
gus, and  those  claiming  under  him,  have,  by 
paying  rent  to  the  said  Sarah  and  other  acts, 
recognized  her  right  to  the  said  premises." 
This  is  subject  to  two  objections:  1.  It  is  not 
a  stalement  of  facts,  but  of  evidence.  It  does 
not  give  her  title,  but  only  alleges  that  she  has 
evidence  tending  to  make  out  a  title.  2.  There 
is  no  allegation  that  Hill  had  ever  recognized 
her  title  in  any  form.  There  is  neither  fact 
nor  evidence  against  him. 

When  one  man  wishes  to  put  another  out  of 
the  possession  of  a  dwelling  or  a  store,  upon  an 
affidavit,  and  a  notice  of  two  hours — the  time 
allowed  to  Hill — it  is  not  too  much  to  require- 
that  he  shall  make  out  a  plain  case  in  the  pre- 
liminary affidavit;  *especially  as  he  is  [*318 
allowed  to  be  his  own  witness.  These  summary 
proceedings  must  be  carefully  watched,  or  they 
will  be  turned  into  the  means  of  working  in- 
justice and  oppression. 

Proceedings  reversed. 

Cited  in-4  Denlo,  72, 186 ;  28  N.  Y.,  60:  52  N.  Y., 
447 ;  16  Barb.,  478 :  24  Barb.,  439 ;  43  Barb.,  171 :  5  How. 
Pr.,  94 ;  15  How.  Pr.,  18 :  22  How.  Pr.,  186  :  23  How. 
Pr.,  461 ;  25  How.  Pr-.Sft :  42  How.  Pr.,  358  ;  1  Hilt., 
408;  8  Daly.  268;  35  Ind.,  75. 


ALLEN  v.  COIT  ET  AL.,  Impleaded,  etc. 

Principal  and  Agent — Bill  Drawn  by  Agent  on 
Individual  Principal* — Principals  not  All  Lia- 
ble— Recovery  on  Common  Counts — Agenfs 
Entries — Agent  as  Witness. 

The  agent  of  a  company,  with  the  assent  of  his 
principals,  and  in  order  to  raise  money  for  their 
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benefit,  drew  a  bill  of  exchange  in  his  own  name  on 
a  part  of  them,  payable  to  the  order  of  A.,  who  in- 
dorsed it  for  the  accommodation  of  the  company. 
The  drawees  accepted  the  bill,  and  it  was  discount- 
ed by  a  bank  and  the  proceeds  applied  by  the  agent 
in  the  company's  business.  A.  was  obliged  to  pay  it 
on  its  becoming  due.  and  he  afterwards  brought  an 
action  against  all  the  members  of  the  company  to 
recover  the  amount.  Held,  that  though  they  were 
not  jointly  liable  on  the  bill,  A.  could  recover  under 
the  common  counts  as  for  money  paid  to  their  use. 

All  the  members  of  a  company  are  chargeable 
with  knowledge  of  the  entries  made  on  their  books 
by  their  agent  in  the  course  of  his  business,  and  with 
the  true  meaning  of  the  entries  as  understood  by 
the  agent.  Per  Cowen.  J. 

Accordingly,  in  an  action  against  the  company,  if 
there  be  anything  obscure  in  the  entries,  the  plaint- 
iff may  prove  by  the  agent  what  was  meant. 

Citations— 3  Camp.,  403 ;  Buck,  Gas.,  100 ;  8  Barn. 
&  C.,  427. 

A  SSUMPSIT  tried  at  the  Monroe  Circuit,  in 
J\.  February,  1843,  before  Dayton,  O.  Judge. 
The  action  was  brought  by  John  Allen,  against 
G.  P.  Griffith,  W.  Griffith,  D.  Griffith  and  J. 
M.  Griffith,  who  composed  the  firm  of  G.  P. 
Griffith  &  Co.,  and  against  Coit,  Townsend, 
Thompson  and  Kimberly,  who  composed  the 
firm  of  Coit,  Kimberly  &  Co.  The  declaration 
contained  the  money  counts,  and  was  accom- 
panied by  a  notice  that  the  plaintiff  would 
give  in  evidence  a  bill  of  exchange  of  which 
the  following  is  a  copy : 

"ROCHESTER,  Sept.  1st,  1841. 
Sixty-three  days  after  date,  pay  to  the  order 
of  John  Allen,  Esq.,  one  thousand  dollars, 
value  received,  and  place  to  account. 
Yr.  obd't,  &c. 

•GRIFFITH  &  FISH. 

To  Messrs.  G.  P.  Griffith  &  Co.,  Troy." 
319*]  *The  Messrs.  Griffith  suffered  a  de- 
fault to  be  entered  against  them,  and  the  other 
defendants  appeared  and  pleaded.  The  facts 
of  the  case  as  proved  at  the  trial,  were  as  fol- 
lows: the  firm  of  G.  P.  Griffith  &  Co.,  and  of 
Coit,  Kimberly  &  Co. ,  together  with  Ruf  us  Put- 
nam and  John  S.  Ide,  were  proprietors  of  a 
line  of  canal-boats,  known  as  the  Troy  and 
Erie  Line.  G.  P.  Griffith  &  Co.  transacted  the 
business  of  the  line  at  Troy,  and  Coit,  Kim- 
berly &  Co.,  transacted  its  business  at  Buffalo. 
The  firm  of  Griffith  &  Fish  were  agents  of  the 
line  at  Rochester,  whose  duty  it  was,  among 
other  things,  to  obtain  money  and  pay  the 
expenses  of  towing  the  boats  ;  and  the  bill 
in  question  was  drawn  by  Fish  to  raise  money 
for  that  purpose.  He  procured  Allen  to  in- 
dorse it,  for  the  accommodation  of  the  line, 
and  it  was  discounted  by  the  Commercial  Bank 
at  Rochester,  after  being  accepted  by  G.  P. 
Griffith  &  Co.,  and  the  proceeds  were  applied 
to  the  purpose  mentioned.  Fish  testified  that 
such  had  been  his  usual  practice  in  raising 
money  for  the  line,  and  that  this  was  known 
to  all  the  proprietors.  The  bill  was  protested 
when  it  became  due,  and  the  plaintiff  was 
finally  obliged  to  pay  it. 

January  18,  1842,  about  four  months  after 
the  bill  was  drawn,  an  agreement  in  writing 
was  entered  into  by  wtiich  G.  P.  Griffith  &  Co. 
transferred  their  interest  in  the  line  to  the  other 
proprietors,  who,  in  consideration  thereof,  re- 
leased the  Griffiths  from  all  contribution  for 
debts  due  from  the  line,  then  appearing  upon 
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the  books.  The  agreement  was  executed  at 
Troy  where  the  books  were  kept.  Thornton, 
the  bookkeeper  of  the  line  at  Troy,  testified 
that  the  drafts  drawn  on  G.  P.  Griffith  &  Co., 
were  entered  on  the  books  of  the  line,  and  he 
produced  the  journal  which  contained  an  en- 
try in  his  handwriting  under  date  of  January 
1,  1842,  thus:  "G.  P.  Griffith  &  Co.  To  bills 
payable— $24,671.06.  For  the  following  drafts 
for  the  acceptance  of  which  they  (G.  P.  G.  & 
Co.)  have  been  credited,  but  which  they  have 
not  paid.  Griffith  &  Fish's  drafts,  favor  of  Jno. 
Allen,  Trea's  of  Towing,  viz.:  of  Sept.  1,  63 
days,  due  Nov.  3-6— $1.000."  This  was  fol- 
lowed by  a  number  of  entries  mentioning  other 
drafts.  The  defendants'  counsel  objected  to 
*the  reading  of  the  entries,  but  the  cir-  [*32O 
cuit  judge  overruled  ^he  objection,  and  the  evi- 
dence was  received.  Exception.  The  plaintiff's 
counsel  then  proposed  to  prove  by  Thornton 
that  the  draft  in  question  was  one  of  those  al- 
luded to  in  the  entries.  This  was  objected  to 
on  the  ground  that  parol  evidence  to  explain 
and  enlarge  the  meaning  of  the  entries  was  in- 
admissible. The  circuit  judge,  however,  re- 
ceived the  evidence  and  the  defendants'  coun- 
sel again  excepted.  The  defendants'  counsel 
then  offered  to  show  that  G.  P.  Griffith  &  Co. 
had  not  been  credited  with  the  bill  in  question, 
as  stated  in  the  entry;  but  the  plaintiff  object- 
ed, and  the  circuit  judge  excluded  the  evi- 
dence. Exception.  After  the  parties  rested, 
the  defendants  moved  for  a  nonsuit,  insisting: 
1.  That  the  names  of  Coit,  Kimberly  &  Co., 
did  not  appear  on  the  bill;  and  2.  That  the 
proof  did  not  show  any  joint  liability  on  the 
part  of  the  defendants.  The  circuit  judge  over- 
ruled the  motion,  and  directed  a  verdict  for 
the  amount  paid  by  the  plaintiff  on  the  bill  in 
question,  together  with  interest ;  and  the  de- 
fendants' counsel  excepted.  Verdict  accord- 
ingly. The  defendants  now  moved  for  a  new 
trial  on  a  bill  of  exceptions. 

Mr.  H.  K.  Smith,  for  defendants. 

Messrs.  S.  Mathews  and  F.  M.  Haight, 

for  plaintiff. 

By  the  Court,  Cowen.  /.  Conceding  that 
the  defendants  are  not  liable  as  parties  to  the 
bill,  and  I  think  they  are  not,  this  does  not  pre- 
clude the  plaintiff  from  showing  that  he  in  fact 
indorsed  for  the  accommodation  of  the  defend- 
ants who  owned  and  did  business  under  the 
name  of  the  Troy  and  Erie  Line.  The  proof 
was  quite  decisive  that  the  drawers,  who  were 
the  agents  of  the  defendants  at  Rochester  had, 
with  the  privity  of  the  defendants,  been  accus- 
tomed to  obtain  moneys  for  them  by  adiscount 
of  drafts  like  this.  Several  of  the  parties  to  the 
draft  were  owners  in  the  line.who,  on  the  evi- 
dence, must,  I  think,  be  considered  as  partners. 
But  whether  so  or  not,  the  drawers,  with  the  as- 
sent of  the  line,  and  as  their  agents,  requested 
the  *plaintiff  to  indorse,  which  he  did  [*321 
on  the  credit  of  the  line  ;  and  on  this  indorse- 
ment they  obtained  the  money,  and  applied  it, 
as  they  told  the  plaintiff  they  should,  in  the 
business  of  the  line.  This  very  transaction 
was  afterwards  entered  on  the  line  books  as 
raising  a  debt  against  it.  The  bill  was  not  paid 
at  the  bank,  and  the  plaintiff  was  obliged  to 
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take  it  up.  It  is  said  the  names  of  other  firms 
and  not  that  of  the  Troy  and  Erie  Line,  were 
on' the  bill,  and  the  drawers  or  acceptors  only 
can  be  charged.  That  would  be  true,  if  the 
plaintiff  were  obliged  to  rest  his  right  of  re- 
covery on  the  bill  alone.  But  he  may  pass  by 
that,  under  the  circumstances.  He  may  re- 
gard it  as  a  mode  in  which  the  defendants  re- 
quested him  to  indorse  and  pay  money  for 
them.  We  may,  for  the  purposes  of  this  ques- 
tion, consider  all  the  defendants  as  actually 
present,  and  joining  in  the  request  that  the 
plaintiff  would,  in  this  form,  procure  money 
for  them  from  the  bank,  to  be  applied  in  their 
business;  for  what  they  did  through  Griffith  & 
Fish,  they  did  themselves.  They  say:  "  Sir, 
get  us  money  on  the  draft  of  our  agents;"  or, 
in  other  words:  "  Pay  pioney  f or  us  on  the 
draft  of  our  agents."  They  thus  make  them- 
selves principal  debtors  for  the  money  paid; 
and  the  draft  is  a  mere  collateral  securily. 
Such  I  take  to  be  the  construction  which  the 
law  places  on  this  transaction.  It  is  not,  as  the 
defendants'  counsel  supposes,  money  obtained 
on  the  credit  of  Griffith  &  Fish,  and  used  by 
them  as  their  own  money;  they  paying  it  out 
for  the  defendants.  The  whole  begins,  pro- 
gresses and  ends,  on  the  credit  of  the  defend- 
ants. I  do  not  see  that  the  mere  mode  adopted 
by  the  defendants  can  make  any  difference. 
Suppose  they  had  requested  the  like  favor  on  a 
bond  and  mortgage  or  a  judgment  of  their 
agents,  it  would  still  be,  not  only  in  legal  ef- 
fect, but  literally,  money  paid  at  their  request. 
The  plaintiff,  therefore,  made  out  a  case  of 
money  paid  for  the  defendants'  use  under  the 
the  general  count.  There  are  several  cases  in 
point.  Denton  v.  Rodie,  3  Camp.,  93;  Exparte 
Bolitho,  Buck,  Cas.,  100;  and  see,  Bank  of  S. 
G.  v.  Case,  8  Barn.  &  Cress.,  427.  The  proof 
was  entirely  convincing,  and  there  was  no  ques- 
tion for  the  jury. 

As  to  the  entry  in  the  books  of  the  defend- 
322*]  ants,  they  must  all  *be  taken  to  have 
had  constructive  knowledge  of  it;  and  it  ap- 
pears they  probably  had  knowledge  in  fact. 
As  members  of  the  firm,  they  were  affected  by 
the  entry, whether  made  by  themselves  or  their 
agent,  Thornton.  They  must,  moreover,  be 
presumed  to  have  understood  its  true  import. 
Indeed,  the  knowledge  of  their  agent  was,  in 
this  respect,  their  own  knowledge;  and  the 
judge  was  right  in  allowing  him  to  explain  the 
meaning  of  the  entry,  if  there  was  anything  in 
it  which  could  be  considered  obscure.  That 
there  was  anything  wanting  explanation,  it  is 
difficult  to  see. 

Whether  the  draft  had  been  credited  to  G. 
P.'Griffith  &  Co.  or  not,  was  quite  immaterial. 
The  point  was,  its  entry  on  the  defendants' 
book  as  a  draft,  for  which  they  were  liable;  a 
draft  which  entered  into  their  business,  and 
which  was  recognized  as  a  debt  of  the  Troy 
and  Erie  Line  in  the  agreement  of  January  13. 
That,  connected  with  the  testimony  of  Fish, 
the  agent,  made  out  a  case  quite  satisfactory  in 
favor  of  the  plaintiff. 

New  trial  denied. 

Criticised-10  N.  Y.,  58. 

Followed— 19  Hun,  133. 

Cited  in-6  Hill,  323;  1  Denio,405;  48  N.Y.,  562;  84 
N. Y.,  656 ;  19  Hun.  133 ;  12  Barb.,  53 ;  15  Barb.,  178 ;  6 
How,  Pr.,  473;  2  Daly.  265;  43  Am.  Dec..  683,  684. 
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ROGERS  v.  COIT  ET  AL. 

Principal  and  Agent— Bill  Drawn  by  Agent  on 
Individual  Principals — Acceptance — All  Prin- 
cipals Not  Liable. 

The  agent  of  a  company,  with  the  assent  of  his 
principals,  and  in  order  to  discharge  their  debt.drew 
a  bill  of  exchange  in  his  own  name  on  a  part  of  them, 
payable  to  the  creditor,  which,  after  being  accept- 
ed, was  indorsed  and  delivered  to  a  third  person, 
who  brought  an  action  against  all  the  members  of 
the  company  to  recover  the  amount.  Held.that  there 
was  no  privity  between  them  and  the  plaintiff,  and 
that  action  was  not  maintainable  either  upon  the 
bill  itself  or  the  original  consideration. 

Otherwise,  had  it  clearly  appeared  that  the  name 
in  which  the  bill  was  either  drawn  or  accepted  was 
one  of  those  by  which  the  company  allowed  them- 
selves to  be  known  and  represented.  Per  Cowen,  J. 

Citations- 6  Hill,  318;  8  Barn.  &  C.,  427;  1  Buck. 
Cas.,  100. 

A  SSUMPSIT,  tried  at  the  Monroe  Circuit  in 
ll  February,  1843,  before  Dayton,  C.  Judge. 
The  action  was  brought  against  the  same  per- 
sons who  were  defendants  in  Allen  v.  Coit,ante, 
p.  318  ;  and  the  two  cases  were  substantially 
*alike,  except  as  to  the  following  par-  [*323 
ticulars.  In  the  present  case, the  plaintiff  sought 
to  recover,  under  the  common  counts,  the 
amount  of  two  bills  of  exchange  drawn  by 
Griffith  &  Fish ,  on  G.  P.  Griffith  &  Co.  .and  pay- 
able to  the  order  of  W.  T.  Battle.  The  bills 
were  drawn  by  Griffith  &  Fish  as  agents  for 
the  N.  Y.  and  Erie  Line,  in  order  to  pay  Bat- 
tle the  purchase  money  of  certain  stock  sold 
by  him  to  the  line.  After  the  bills  were  ac- 
cepted by  the  drawees,  Battle  indorsed  and  de- 
livered them  to  the  plaintiff.  The  circuit  judge 
ordered  a  nonsuit,  and  the  plaintiff  now  moved 
for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  F.  M.  Haight,  for  plaintiff. 

Mr.  H.  K.  Smith,  for  defendants. 

By  the  Court,  Cowen,  J.  The  want  of  priv- 
ity between  the  defendants  and  the  plaintiff, 
makes  a  difference  between  this  case  and  that 
of  Allen  v.  Coit,  ante,  p.  318,  which  the  judge 
properly  considered  as  fatal  to  the  present  ac- 
tion. There  is  no  pretense  for  saying  that  the 
defendants  were-  parties  to  the  bills,  though 
they  may  have  been  considered  as  parties  to 
the  sale  of  stock  for  which  they  were  drawn  ; 
and  so  liable  to  Battle  in  an  action  to  recover 
for  stock  sold.  The  defendants  were  neither 
members  of  the  firm  of  W.  P.  Griffith  &  Co., 
the  acceptors,  nor  that  of  Griffith  &  Fish,  the 
drawers,  who  alone  could  be  sued  as  parties. 

It  is  indeed  true,  as  insisted  by  the  counsel 
for  the  plaintiff,  that  the  defendants  might  bind 
themselves  by  what  name  they  pleased  ;4that 
they  might  do  one  part  of  their  business  in  the 
name  of  the  Troy  and  Erie  Line,  and  the  other 
in  the  name  of  the  Griffith  firms.  BankofS.  C. 
v.  Case,  8  Barn.  &  Cress.,  427.  (See,  also,  Ex 
parte  Bolitho,  1  Buck,  Cas.,  100,  S.  P.)  But 
there  is  no  evidence  that  they  were  ever  repre- 
sented by  those  firms  in  anything.  They  were 
agency  firms;  and  the  giving  of  their  bills,  we 
have  just  seen,  would  *not  preclude  [*324 
the  creditor  who  made  advances  on  them  from 
passing  by  the  bills  and  suing  the  principals. 
The  evidence,  however,  calculated  to  establish 


NOTE.— Negotiable  paper— Parties  may  bind  them- 
selves by  any  name  they  please  to  use.  See,  Mer- 
chants' Bank  v.  Spicer,  6  Wend.,  443,  note. 
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that  right,  comes  altogether  short  of  showing 
that  the  Troy  and  Erie  Line  ever  intended  to 
hold  themselves  out  as  dealers  under  the  name 
and  firm  of  G.  P.  Griffith  &  Co.,  or  Griffith  & 
Fish.  To  subject  them  on  such  a  signature, 
•clear  evidence  should  be  given  that  they  had 
adopted  those  names  and  intended  to  be  bound 
by  them.  All  the  evidence  in  the  case  is  sus- 
ceptible of  another  and  a  more  natural  con- 
struction. The  judge  was  right  in  acting  upon 
that  construction ;  and  a  new  trial  is,  therefore, 
•denied. 

New  trial  denied. 

Criticised— 10  N.  Y.,  58. 

Cited  in— 1  Denio,  405,  481 ;  5  Hun,  155 ;  27  Barb., 
40 :  44  Super.,  30 ;  43  Am.  Dec..  683. 


ABERDEEN  v.  BLACKMAR. 

Action  on  Contract  to  Indemnify — Pleading  and 
Practice. 

In  an  action  on  a  contract  to  indemnify  and  save 
harmless  against  the  claim  or  demand  of  a  third  per- 
son,  the  plaintiff  must  show  that  he  has  been  actu- 
ally damnified. 

Accordingly,  where  the  declaration  averred  that 
Judgment  had  been  recovered  against  the  plaintiff 
on  the  claim  or  demand,  but  did  not  show  that  he 
had  paid  any  part  of  it,  or  been  subjected  to  loss  or 
expense ;  held,  insufficient. 

The  case  of  Rockfeller  v.  Donnelly,  8  Cow.,  633, 
adverted  to  and  questioned.  Per  Bronson,  J. 

In  order  to  make  a  judgment  recovered  on  such 
claim  or  demand  conclusive  against  theindemnitor, 
he  must  have  notice  of  the  suit,  and  an  opportunity 
to  defend.  Per  Bronson,  J. 

The  omission  to  give  notice,  however,  does  not  go 
to  the  right  of  action  on  the  contract  of  indemnity ; 
•but  merely  affects  the  onus  probandi. 

Citations— 8  Wend.,  453 ;  8  Cow.,  623. 

/COVENANT  upon  the  defendant's  sealed 
\J  agreement  to  indemnify  and  save  harmless 
the  plaintiff  from  any  claim  or  demand  that 
one  Fuller  might  then  have  or  might  thereafter 
have  against  the  plaintiff,  by  reason  of  his  hav- 
ing executed  a  certain  stipulation  in  a  chan- 
cery suit.  The  breach  alleged  in  the  declara- 
tion was, that  after  the  making  of  the  covenant, 
Fuller  commenced  a  suit  in  this  court  against 
the  plaintiff,  by  the  filing  and  service  of  adec- 
325*]  laration.to  recover  damages  *under  the 
stipulation,  and  obtained  judgment  by  default 
against  the  plaintiff  for  $323.58,  damages  and 
cost*;  by  reason  of  which  premises  the  plaint- 
iff has  sustained  damages,  etc.  Demurrer  and 
joinder. 

Mr.  B.  L.  Bcssac,  for  the  defendant.  The 
plaintiff  was  bound  to  appear  and  plead  in  the 
suit  commenced  against  him  by  Fuller;  and  not 
having  done  so,  nor  given  notice  to  the  defend- 
ant of  the  pendency  of  the  suit, this  action  can- 
not be  maintained. 

No  sufficient  breach  is  alleged.  The  contract 
is  one  of  indemnity,  and  the  plaintiff  cannot 
recover  until  he  has  paid  the  whole  or  some 
part  of  the  judgment.  A  plea  of  non  damnifi- 
<ntu*  to  this  declaration  would  be  good.  The 
«ftW  of  Itockfeller  v.  Donnelly,  8  Cow. ,  628,  is 
not  law.  Chace  v.  Hinman,  8  Wend.. 452;  Mat- 
ter of  Neguii,  7  Id. ,  499.  504  ;  Jacfaon  v.  Port, 
1?  Johns..  4S2;  Thomas  v.  Allen.  1  Hill,  145;  1 
Saund.,  1K5.  n  1. 

Mr.  H.  R.  Selden.  for  the  plaintiff,  insisted 
that  this  case  came  within  Chace  v.  Hinman,  8 
HILL  6. 


Wend.,  452;  the  contract  being  to  indemnify 
against  any  claim  or  demand. 

By  the  Court,  Bronson.  J.  If  the  plaintiff 
wisned  to  make  the  judgment  recovered  by 
Fuller  conclusive  uponthedefendant.be  should 
have  given  the  defendant  notice,  and  an  op- 
portunity to  defend  the  suit.  But  the  omission 
to  give  notice  does  not  go  to  the  right  of  action. 
It  only  leaves  the  onus  upon  the  plaintiff  of 
showing  that  the  judgment  was  recovered  for 
a  claim  or  demand  against  which  the  defend- 
ant was  bound  to  indemnify  the  plaintiff.  On 
showing  that,  neither  the  want  of  notice,  nor 
the  fact  that  the  judgment  was  recovered  by 
default,  would  deprive  the  plaintiff  of  a  reme- 
dy over  on  the  defendant's  covenant. 

But  there  is  a  fatal  defect  in  the  declaration 
for  another  reason.  This  is  strictly  a  contract 
to  indemnify  and  save  harmless,  and  nothing 
more  ;  and  the  plaintiff  shows  no  breach.  Al- 
though judgment  has  been  recovered  against 
him,  he  has  *paid  nothing.  He  did  [*326 
not  employ  an  attorney,  and  was  put  to  no 
costs  or  expense  in  defending  the  suit.  It  does 
not  even  appear  that  he  has  any  lands  upon 
which  the  judgment  is  a  lien.  In  Chace  v. 
Hinman,  8  Wend.;  452,  the  contract  was  to 
indemnify  against  liability,  as  well  as  against 
actual  damage;  and  even  there  the  court  was 
somewhat  influenced  by  the  decision  of  the 
Court  of  Errors  in  Rockfetter  v.  Donnelly,  8 
Cow.,  623;  which,  to  say  the  least  of  it,  is  a 
very  questionable  case.  This  is  not  an  agree- 
ment to  indemnify  against  liability;  but  it  is 
the  common  case  of  an  agreement  to  indemni- 
fy against  the  "  claim  or  demand  "  of  a  third 
person;  and  before  the  plaintiff  can  recover, 
he  must  show  that  he  has  been  damnified. 
The  mere  fact  that  the  demand  of  Fuller  has 
changed  its  form,  by  having  passed  into  a  judg- 
ment, is  not  enough. 

Judgment  for  the  defendant. 

Cited  in— 1  N.  Y.,  553 ;  34  N.  Y.,  281 :  37  N.  Y.,  530  ; 
48 N.  Y.,  537:  83  N.  Y..  61 ;  96  N.  Y.,  556, 557  ;  5Trans. 
App.,  46 ;  6  Barb..  470,  534 ;  14  Barb..  205 ;  40  Barb.. 
237;  44  Barb..  214;  4  Abb.  Pr.,  9:  14  Abb.  Pr..  146; 
Edm..  366 :  21  Conn.,  125 ;  30  Wis.,  71 :  25  Cal.,  174 ;  23 
Am.  Rep.,  406,  408  (122  Mass.,  568); 2  Am.  Rep.,  153, 154 
(15  Minn.,  470.  471). 


THE  TRUSTEES  OF  THE  VILLAGE  OF 
PENN  YAN 

v. 
THORNE. 

A  justice  of  the  peace  may  instruct  the  jury  upon 
a  question  of  law,  but  if  he  instruct  them  errone- 
ously, the  judgment  will  be  reversed,  though  the 
action  be  for  a  penalty  and  the  verdict  in  favor  of 
the  defendant. 

Citations— 3  Johns.,  438 ;  15  Wend.,  565. 

ERROR  to  the  Yates  C.  P.  The  plaintiffs 
sued  Thome  before  a  justice  and  declared 
in  debt  for  selling  spirituous  liquor  to  be 
drank  in  his  house  without  having  a  license. 
The  declaration  alleged  that  the  defendant  "on 
the  15th  day  of  May,  1842,  and  on  divers  oth- 
er days  and  times  as  well  before  as  afterwards, 
and  before  the  commencement  of  this  suit,  at, 
etc.,  sold,"  etc.  On  the  trial,  which  was  by 
jury,  the  plaintiffs  gave  evidence  tending  to 
show  that  the  defendant  had  repeatedly  sold 
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spirituous  liquor  before  as  well  as  after  the 
particular  day  mentioned  in  the  declaration. 
The  jury  spent  considerable  time  in  deliberat- 
ing, and  then  came  into  court  and  snid  they 
were  unable  to  aeree— some  being  of  opinion 
327*]  that  they  "could  find  against  the  *de- 
fendant  upon  proof  of  selling  liquor  before 
May  15.  and  some  that  they  could  not.  Both 
parties  thereupon  requested  the  justice  to  in- 
struct the  jury  upon  that  point;  and  the  jus- 
tice instructed  them  that,  as  he  understood  the 
law,  they  could  not  find  against  the  defendant 
upon  proof  of  selling  before  May  15.  The  jury 
then  retired,  and  afterwards  gave  a  verdict  for 
the  defendant,  on  which  the  justice  rendered 
judgment.  The  C.  P.  affirmed  the  judgment 
on  certiorari;  and  the  plaintiffs  thereupon 
brought  error. 

Mr.  D.  B.  Prosser,  for  plaintiffs  in  error. 

Mr.  J.  S.  Glover,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  That  the  jus- 
tice was  clearly  wrong  in  his  charge  to  the 
jury  is  not  denied  by  the  counsel ;  nor  could 
it  be.  But  it  is  said  that  the  jury  in  a  justice's 
court  are  judges  of  the  law  as  well  as  the  fact. 
McNeil  v.  Scoffleld,  8  Johns.,  438.  That  is  un- 
doubtedly so  where  the  whole  matter  is  left  to 
to  them  by  the  justice  without  instruction;  but 
in  that  case,  if  they  judge  wrong  upon  a  point 
of  law,  the  error  may  be  corrected  on  certiorari. 
But  the  justice  may  instruct  the  jury  on  ques- 
tions of  law,  and  if  he  errs,  the  judgment  will 
be  reversed. 

We  are  referred  to  the  Overseers  of  Rochester 
v.  Lunl,  15  Wend.,  565,  to  prove  that  in  a  pe- 
nal action  a  judgment  will  not  be  reversed  be- 
cause the  verdict  is  against  evidence.  But  that 
does  not  prove  that  the  judgment  can  stand 
where  the  verdict  resulted  from  an  erroneous 
instruction  to  the  jury  on  a  question  of  law. 
Although  the  case  is  not  in  point  to  uphold 
this  judgment,  there  are  portions  of  it  which 
may  be  read  with  great  profit  in  other  places 
besides  Rochester. 

Judgment  reversed. 

Cited  in-4  Denlo,  179 ;  7  Barb.,  72 ;  16  Barb.,  99 ;  18 
Barb.,  330. 

328*]  *LELAND  e.  TOUSEY  ET  AL. 

Mesne  Profits — Statute  Abolishing  Action  for — 
Construction  of— Evidence — Pleading — Dam- 
ages. 

The  statute  abolishing  the  action  for  mesne  prof- 
its, and  substituting'  a  suggestion  upon  the  record, 
applies  only  to  mesne  profits  strictly,  the  right  to 
which  results  from  the  recovery  in  ejectment.  The 
original  entry  is  still  the  subject  of  an  action  of 
trespass;  and  so  are  mesne  profits,  where  the  plaintiff 
obtains  possession  without  suit,  or  without  prose- 
cuting the  suit  to  judgment.  Per  Cowen,  J. 

Nor  does  the  statute  apply  where  the  claim  for 
mesne  profits  is  not  solely  against  the  person  who 
was  defendant  in  the  ejectment,  but  is  against  him 
and  others  jointly. 

Trespass  for  mesne  profits  may  be  maintained  in 
such  case,  though  it  appear  that  the  plaintiff,  before 
the  ouster  complained  of,  bad  entered  into  an  exec- 
utory contract  for  the  sale  of  the  premises,  and 
that  his  vendee  was  in  possession  at  the  time  of  the 
ouster.  Per  Cowen,  J. 

In  an  action  for  mesne  profits,  the  record  of  the 
plaintiff's  recovery  in  ejectment  is  not  conclusive 
evidence  of  his  title  as  against  strangers  to  the  rec- 
ord, but  only  as  against  parties  and  privies. 

Semble.  that  the  record  is  not  even  admissible  as 
against  strangers,  on  the  question  of  title.  Per  Nel- 
son, Ch.  J. 
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I  In  trespass  against  several,  a  demurrer  was  inter- 
posed to  some  of  the  counts,  and  an  issue  of  fact 
joined  as  to  the  residue ;  and,  on  the  trial  of  the  lat- 
ter issue,  one  of  the  defendants  was  acquitted.  Held, 
that  this  did  not  deprive  the  plaintiff  of  the  right  to 
have  contingent  damages  assessed  upon  the  counts 
demurred  to. 

It  is  not  ground  for  demurring  to  a  declaration 
that  consequential  damages  are  laid  in  it  which  do 
not  legitimately  result  from  the  acts  of  all  the  de- 
fendants. Per  Nelson,  Ch.  J. 

A  demurrer  to  two  counts  cannot  be  sustained 
unless  both  are  defective.  Per  Nelson.  L'h.  J. 

Citations— 2  R.  S.,  236,  sees.  43-54,  2d  ed.;  6  Wend.. 
634 ;  10  Wend.,  566 ;  3  R.  8.,  709,  orig.  note  to  sec.  41 ; 
Uohns.,  511;  8  Johns..  270;  9  Johns.,  377.  381;  12 
John.,  183;  10  Wend.,  639,  652,  653 ;  3  McCord.,  422;  1 
Hill  (S.  C.).  260;  2  Id.,  466;  3  Serg.  &  R..  513,  514;  1 
Mass.,  483,  484  :  2  Hayw.,  402 ;  1  Dev.  &  B.,  40 ;  3  Bl. 
Com.,  210;  1  Chit.  PL,  162,  Am.  ed.  1828;  2  Johns. 
Cas.,  27  ;  8  Wend.,  687;  4  Cow.,  329  ;  11  Wheat.,  280; 
296,  297;  7  Cow.,  434;  6  Wend.,  534:  3  Camp.,  455: 
7  T.  R,.  108 ;  Bull.  N.  P.,  87 ;  Saund.  PL  and  Ev.,  669 1 
2  Burr.,  668. 

rpRESPASS,  brought  by  Z.  A.  Leland  against 
-L  Zalmon  Tousey,  Eliza  Tousey,  Phebe  Tou- 
sey and  Walter  Tousey.  The  declaration  con- 
tained three  counts.  The  first  count  was  in 
trespass  quare  dausum  fregit,  et  de  bonis,  etc. 
The  second  count  charged  that  the  defendants 
with  force  and  arms,  etc.,  broke  and  entered 
a  certain  close  of  the  plaintiff,  and  ejected,  ex- 
pelled, put  out  and  moved  him  from  the  pos- 
session, and  kept  him  so  ejected,  etc.,  for  a 
long  time,  to  wit:  from  thence  hitherto  where- 
by the  plaintiff,  during  all  that  time,  lost  and 
was  deprived  of  the  benefit  and  use  of  the  said 
close,  etc.  The  third  count  also  charged  au 
ouster,  and  that  the  defendants,  during  the 
time  they  held  possession,  received  the  issues 
and  profits,  *whereby  the  plaintiff  was  [*32J> 
deprived  of  the  same,  and  was  forced  and 
obliged  to  and  did  necessarily  pay  a  large  sum 
of  money,  to  wit:  the  sum  of  $300,  in  and  about 
the  recovery  of  the  possession  of  the  premises, 
etc. 

To  the  first  count  each  of  the  defendants 
pleaded:  1.  The  general  issue;  2.  Freehold  in 
Walter  Tousey,  and  that  the  entry,  etc.,  was 
by  him  in  his  own  right,  and  by  the  other  de- 
fendants as  his  servants;  and  3.  A  similar  plea, 
stating  the  freehold  to  be  in  Eliza  and  Phebe 
Tousey.  Replications  to  the  second  and  third 
pleas,  taking  issue. 

Each  of  the  defendants  demurred  to  the 
second  and  third  counts  of  the  declaration, 
and  the  plaintiff  joined  in  demurrer. 

The  issues  of  fact  were  tried  at  the  Steuben 
Circuit  in  January,  1840,  before  Monell,  C. 
Judge.  The  plaintiff  proved  that  he  acquired 
i  title  to  the  premises  mentioned  in  the  declara- 
i  tion,  previous  to  May  5, 1831,  on  which  day  he 
i  executed  a  contract  for  the  sale  thereof  to  one 
Clark,  who  immediately  took  possession. 
Shortly  afterwards  Clark  was  ousted  by  Zal- 
mon Tousey,  who  entered  and  carried  away 
the  crops,  etc.;  the  other  defendants,  except 
Walter  Tousey,  aiding  and  assisting.  The 
plaintiff  also  gave  in  evidence  the  record  of  a 
recovery  by  him  in  an  action  of  ejectment 
brought  against  Walter  Tousey.  The  declara- 
tion in  that  action  laid  the  demise  April  12, 
1831,  and  the  verdict  was  rendered  in  June, 
1832;  but  the  judgment  was  not  perfected  un- 
til January  20, 1838.  The  costs  of  the  eject- 
ment, as  appeared  by  the  record,  were  $129. 43. 
Soon  after  the  judgment  was  docketed,  the 
plaintiff  restored  the  possession  of  the  prem- 
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ises  to  Clark.  Evidence  was  given  tending  to 
show  that  the  defendants  had  occupied  from 
the  period  when  Clark  was  ousted,  until  the 
recovery  of  the  judgment  in  ejectment ;  and 
also  to  show  the  annual  value  of  the  premises. 
The  defendants  moved  for  a  nonsuit,  insisting: 
1.  That  since  the  Revised  Statutes,  an  action 
of  trespass  for  mesne  profits  could  not  be  main- 
tained; and  2.  That  the  plaintiff  had  shown 
no  actual  possession  or  right  of  possession  in 
himself  during  the  time  for  which  he  sought 
to  recover,  but  only  in  Clark.  The  plaintiff 
thereupon  apprised  the  defendants  that  he 
33O*1  *proposed  to  take  a  verdict  for  six 
cents  damages  under  the  first  count,  and  to 
assess  contingent  damages  generally  on  the 
counts  demurred  to.  The  circuit  judge  over- 
ruled the  motion  fora  nonsuit,  and  the  defend- 
ants excepted.  They  then  offered  to  prove 
title  in  Walter  Tousey,  under  his  plea  of  libe- 
rum  tenementum  ;  but  the  circuit  judge  held 
that  the  recovery  in  ejectment  was  conclusive 
against  the  defendants  on  the  question  of  title, 
and  excluded  the  evidence.  Exception.  Ver- 
dict for  six  cents  upon  the  first  count  of  the 
declaration  against  all  the  defendants,  except 
Walter  Tousey,  whom  the  jury  found  not 
guilty;  and  they  assessed  contingent  damages 
on  the  other  counts  at  $305.43.  The  defend- 
ants insisted  that  so  much  of  the  verdict  as 
assessed  contingent  damages  could  not  be  re- 
ceived, inasmuch  as  Walter  Tousey  had  been 
acquitted.  The  circuit  judge  overruled  the 
objection,  and  the  defendants  again  excepted. 
They  now  moved  for  a  new  trial  on  a  case,  and 
the  demurrers  to  the  second  and  third  counts 
of  the  declaration  were  argued  at  the  same 
time. 

Mr.  S.  H.  Hammond,  for  defendants. 

Mr.  Z.  A.  Leland.  in  person. 

Co  wen.  J.  Since  the  2  R.  S.,  236,  2d  ed., 
the  right  to  a  recovery  for  mesne  profits  in  any 
other  form  than  by  suggestion  within  one  year, 
as  there  prescribed,  is  taken  away.  Jackson  v. 
Leonard,  6  Wend.,  534;  Broughton  v.  Wetting- 
ton.  10  Id.,  566.  This,  however,  must  be  un- 
derstood of  mesne  profits  strictly,  the  right  to 
which  results  from  the  recovery  in  the  action 
of  ejectment.  The  original  entry  is  still  the 
subject  of  an  action  of  trespass  ;  and  so  are 
mesne  profits,  where  the  plaintiff  obtains  pos- 
session without  suit.  The  statute  must,  more- 
over, be  restricted  to  cases  where  the  claim  for 
mefme  profits  is  against  the  same  person  or  per- 
sons who  were  made  defendants  in  the  eject- 
ment suit;  such  as  would  be  concluded  by  the 
recovery  in  that  suit.  See  8  R.  S..  709,  origi- 
nal note  to  sec.  41. 

It  follows  that,  if  the  plaintiff  was  in  pos- 
331*]  session,  the  verdict  *for  nominal  dam- 
ages on  the  issue  of  fact  would  have  been  right, 
had  this  action  been  against  Zalmon  Tousey 
alone.  The  verdict  was  intended,  I  suppose, 
of  the  original  entry.  Others  being  joined 
with  him,  it  was  right  for  an  additional  reason, 
and  might  properly  have  been  taken  on  the  first 
as  well  as  upon  the  second  and  third  counts, 
for  the  mesne  profits,  as  well  as  damages  for 
the  entry. 

The  plaintiff's  possession  was  sufficient.  The 
general  rule  is  that,  to  sustain  an  action  of  tres- 
pass quart  clausum  fregit,  the  plaintiff  must 
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show  that  he  was  in  the  actual  possession  of 
the  land  when  the  trespass  was  committed. 
Campbell  v.  Arnold,  1  Johns.,  511.  Indeed,  the 
law  seems  to  hold  that  the  rule  is  inflexible  ; 
and  instead  of  making  an  exception,  the  plaint- 
iff is  in  certain  cases  adjudged  to  be  in  actual 
possession  contrary  to  the  truth.  One  instance 
is,  ownership  of  the  land  which  no  one  possess- 
es, but  which  is  wild  and  uncultivated.  Of 
this,  it  is  generally  said,  the  owner  has  a  con- 
structive possession.  He  has  more  in  contem- 
plation of  law.  To  his  present  right  of  pos- 
session, the  law  annexes,  as  in  the  like  case  of 
goods,  the  actual  possession,  for  the  purposes 
of  the  remedy.  In  the  more  usual  phrase,  the 
ownership  draws  to  itself  the.actual  possession. 
Kent,  Ch.  J.,  in  Jackson  v.  Sellick,  8  Johns., 
270;  Van  Rensselaer  v.  Van  Rensselaer,  9  ld.> 
377,  381  ;  Wickham  v.  Freeman,  12  Id.,  183  ; 
Van  Rensselaer  v.  Radcliff,  10  Wend.,  639,  652, 
653:  Davis  v.  Clancy,  3  McCord,  422;  Cannon 
v.  Hatcher,  1  Hill(S.  C.),  2W;Hannahv.  Dam- 
by,  2  Id.,  466;  Mather  v.  Trinity  Church,  3  Serg. 
&  R.,  513,514;  Proprietors of'Kennebeck  v.  Catt,  1 
Mass.,  483,  484;  Kennedy  v.  Wheatly,  2  Hayw.. 
402;  Smith  v.  Wilson,  1  Dev.  &B.,  40.  Another 
case  is,  where  the  owner,  having  been  ousted 
by  another  and  kept  out  for  a  length  of  time,  is 
by  entry  or  ejectment  fin  ally  restored.  In  such 
case  the  law  adjudges  that  his  possession  was 
never  discontinued.  3  Bl.  Com.,  210;  1  Chit. 
PI.,  162,  Am.  ed.  1828;  Case  v.  ShepJierd,  2 
Johns.  Gas.,  27;  Morgan  v.  Varick,  8  Wend., 
587;  Deweyv.  Osborn,  4  Cow.,  329.  The  au- 
thorities extend  the  rule  to  an  owner  who  nev- 
er had  any  possession  till  his  entry  or  recovery. 
1  Chit.  PI.,  ut  supra.  *It  is  said  that  [*332 
here,  by  the  plaintiff's  own  showing,  he  never 
was  in  actual  possession;  and  that  Clark,  who 
claimed  under  the  plaintiff,  held  the  exclusive 
possession.  The  answer  to  this  objection  is 
found  in  the  ejectment  suit  and  recovery  by  the 
plaintiff  against  Zalmon  Tousey.  The  plaintiff 
showed  a  right  of  possession  at  the  time  when 
Clark  went  in  under  his  contract.  This  right 
continued  to  the  time  of  the  recovery  and  re- 
entry. It  f ol lows  as  a  presumptiojuris  el  dejure, 
that  the  plaintiff  was  all  along  in  actual  pos- 
session according  to  his  right.  His  actual  pos- 
session acquired  by*  ejectment  or  entry  relates 
to  the  time  when  his  title  was  acquired,  not 
only  us  against  the  defendant  in  the  ejectment, 
but  all  other  wrong-doers.  See,  Chirac  v.  Rein- 
icker,  11  Wh.,  280,  296,  297.  None  of  the  de- 
fendants except  Zalmon  Tousey  would  be  con- 
cluded by  the  ejectment,  on  the  question  of 
title.  I  now  speak  on  the  assumption  that  the 
plaintiff's  title  was  shown  independently  of  the 
ejectment.  It  was  so.  The  contract  of  sale  to 
Clark  did  not  devest  it.  The  recovery  and  en- 
try was  by  the  plaintiff  according  to  his  title; 
and  he  must  be  considered  as  having  been  in 
possession  for  the  whole  length  of  time  during 
which  his  title  continued. 

Walter  Tousey,  though  found  not  guilty  as  to 
the  trespasses  in  the  first  count,  had  demurred 
to  the  second  and  third.  He  could  not  by  such 
a  course  deprive  the  plaintiff  of  a  right  to 
assess  contingent  damages  against  him  on  the 
second  and  third  counts,  the  truth  of  which  he 
had  constructively  confessed.  Suppose  he  had 
given  a  cognovit  as  to  these.  The  oemurrer,  if 
decided  against  him  after  an  assessment  of  con- 
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tingent  damages,  comes  to  the  same  thing. 
This  is  not  like  the  case  of  Packard  v.  Hill.  7 
<3ow.,  434,  where  the  plaintiffs  were  nonsuited 
as  to  the  issue,  and  so  the  whole  cause  was  out 
of  court  except  as  to  the  demurrers.  In  such 
case  there  is  nothing  left  to  which  a  venire  is 
adapted.  It  cannot  stand  on  a  demurrer  only. 
In  the  principal  case,  the  issue  remained  as  to 
the  other  defendants,  though  Walter  was  ac- 
•quiited.  Both  the  principal  thing,  the  issue, 
and  the  incident,  the  right  to  assess  contingent 
damages,  remained,  according  to  the  distinc- 
tion laid  down  in  the  case  cited. 
333*]  *The  demurrer  in  this  case  is  not 
well  taken  for  the  reasons  already  given.  The 
plaintiff  may  bring  his  action  for  mesne  profits 
as  formerly  in  all  cases,  if  he  will  confine  him- 
self to  the  original  trespass.  So  where  he  de- 
sires to  join  others  with  the  defendant  in  the 
ejectment.  In  the  first  case,  it  does  not  follow 
that  he  must  fail  because  he  adds  a  claim  for 
mesne  profits.  He  may  waive  this  ;  and  the 
trial  would  seem  to  be  the  proper  place  for 
limiting  the  recovery.  Suppose  the  plaintiff 
chooses  there  to  say  nothing  of  the  ejectment, 
but  merely  to  prove  his  former  actual  posses- 
sion, and  that  the  defendant  ousted  him  ;  thus 
making  out  a  cause  of  action  independently  of 
the  ejectment.  Is  it,  then,  competent  for  the 
•defendant  to  show  the  ejectment  in  bar  ?  Be- 
sides, who  can  say  that  the  plaintiff,  under  such 
a  count,  will  not  show  some  trespass  prior  to 
and  entirely  distinct  from  the  ouster  of  which 
the  declaration  in  ejectment  was  intended. 
There  may  have  been  repeated  ousters  and  re- 
entries in  pats,  by  which  the  common  count 
for  mesne  profits  may  be  satisfied  in  all  its 
claims  without  proof  of  an  ejectment.  The 
count  often  says  nothing  about  an  ejectment. 
The  second  count  here  does  not  even  allude  to 
a  suit ;  nor  does  the  third,  perhaps,  in  such  a 
way  as  entitled  the  defendants  to  assume  that 
one  had  been  brought  and  carried  through,  so 
that  a  suggestion  on  the  record  could  have  been 
made.  Surely  the  statute  cannot  mean  to  cut 
off  the  owner  from  all  remedy  in  those  cases 
where  he  gets  possession  without  judgment, per- 
haps, without  suit.  The  demurrers  are,  there- 
fore, open  to  the  additional  objection  taken  on 
the  argument,  that  they  want  a  case  upon  which 
to  operate.  They  are  obliged  to  aver  or  assume 
matter  not  apparent  on  the  face  of  the  counts. 
They  are  speaking  demurrers.  The  case  of 
Jackson  v.  Leonard,  6  Wend.,  534,  in  saying 
that  the  action  for  mesne  profits  is  abolished,  and 
setting  it  aside  as  irregular,  must,  therefore,  as 
we  have  seen,  if  such  a  practice  be  admissible 
at  all,  be  taken  with  various  qualifications. 
Mesne  profits,  within  the  meaning  of  the  stat- 
ute, are  those  which  are  received  intermediate 
the  original  entry  and  the  restoration  of  pos- 
session. They  are  such  whereto  the  right  is 
created  by  an  action  of  ejectment  brought  and 
actually  carried  into  judgment ;  not  damages 
334:*]  which  accrued  *anterior  to  or  at  the  in- 
stant of  the  ouster.  The  statute  derogates  in 
some  measure  from  the  plaintiff's  right,  and 
should  be  construed  strictly.  The  suggestion 
must  be  filed  within  a  year  after  the  judgment 
is  docketed — a  very  short  limitation  ;  and  if 
the  judgment  be  in  a  Court  of  C.  P.,  embar- 
rassments may  arise  from  the  remedy  being 
confined  to  a  suggestion  in  that  court. 
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It  seems  to  me,  however,  that  the  learned 
judge  erred  in  overruling  the  offer  to  prove  ti- 
tle in  Walter  Tousey.  One  of  the  pleas  was  of 
freehold  in  him  ;  that  he  entered  and  occupied 
in  his  own  right,  and  the  other  defendants  as 
his  servants.  The  recovery  in  the  ejectment 
was,  I  admit,  conclusive  against  Zalmon.from 
April  12.  1831,  the  date  of  the  plaintiff's  pos- 
session laid  in  the  declaration.  This  answers 
to  the  day  of  demise  in  the  old  form  and,  in 
proceeding  either  by  suggestion  or  action,  has 
the  effect  to  conclude  the  defendant  from  that 
time  forward  upon  the  question  of  title.  Zal- 
mon  was,  however,  the  sole  defendant.  I  do 
not  perceive  that  the  others  were  shown  to 
have  claimed  as  his  servants,  or  by  title  de- 
rived from  him  after  the  ejectment  was  brought. 
Be  this  as  it  may,  however,  Phebe  and  Eliza, 
as  well  as  Walter,  had  a  right  to  controvert 
such  a  case,  by  showing  that,  in  fact,  Walter 
had  the  title  to  the  land,  and  the  two  former 
acted  as  his  servants.  This  would  have  con- 
stituted a  perfect  defense  as  to  them  against 
the  first  count.  The  ejectment  suit  was  res  in- 
ter olios  acia.  It  was  not  competent  for  the 
plaintiff  and  Zalmon  to  try  and  settle  the  ques- 
tion of  title  in  regard  to  the  other  defendants 
behind  their  backs.  Nor  does  it  matter  as  to 
Walter  that  he  was  a  witness  on  the  trial  of 
the  ejectment,  and  attempted  to  make  out  a  de- 
fense for  Zalmon.  Walter  was  not  a  defend- 
ant, and  had  no  standing  in  court.  The  rul- 
ing.therefore,  that  the  recovery  was  conclusive 
upon  all  the  defendants,  was  giving  to  the  rec- 
ord an  effect  against  three  persons  who  were 
neither  parties  nor  privies.  They  were  stran- 
gers. Chiracv.  Retnicker,  11  Wh.,280,  296,  297. 

Upon  this  last  ground,  I  am  of  opinion  there 
should  be  a  new  trial,  the  costs  to  abide  the 
event. 

*Nelson,  Ch.  J.  I  agree  that,  in  [*335 
cases  where  other  persons  besides  the  defend- 
ant or  defendants  in  the  ejectment  are  jointly 
liable  to  the  plaintiff  for  the  mesne  profits,  an 
action  of  trespass  may  be  brought  in  the  usual 
way,  notwithstanding  the  Revised  Statutes.  2 
R.  S.,  236,  sees.  43-54.  The  provision  for  a 
remedy  in  the  form  of  a  suggestion  upon  the 
record  must  be  confined  to  cases  where  the 
claim  is  sought  to  be  enforced  only  against  the 
defendant  in  the  ejectment.  If  others  are  joint- 
ly liable  with  him,  we  must  either  allow  him 
to  be  included  in  the  suit,  or  drive  the  plaintiff 
to  the  inconvenience  and  expense  of  substan- 
tially two  distinct  suits,  where  the  matter  in  con- 
troversy might  as  well  be  disposed  of  in  one. 

But  where  third  persons  are  thus  included, 
the  record  of  the  recovery  in  the  ejectment 
suit  is  no  evidence  of  title  as  against  them,  un- 
less it  appear  that  they  claimed  possession  as 
the  servants  of  the  defendant  in  the  ejectment, 
or  by  title  derived  from  him  after  it  was  com- 
menced, or  that  they  entered  into  the  possession 
afterwards.  11  Wh.,  296.  297  ;  3  Camp.,  455  ; 
7  T.  R.,  112.  It  is  not  even  evidence  against 
the  defendant  in  the  ejectment,  where  the  plaint- 
iff seeks  to  recover  damages  beyond  the  time 
of  the  demise.  Bull.  N.  P.,  87;  Saund.  PI. 
&  Ev.,  669  ;  Aslin  v.  Parkin,  2  Burr.,  668.  (a) 

I  am  of  opinion,  therefore,  that  the  record 

(a)  See  2  Phil.  Ev..  315,  316 ;  Cowen  &  H.  Notes  to 
Phil.  Ev.,  814 ;  Id.,  849. 
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of  the  ejectment  suit  between  the  plaintiff  and 
Zalmon  Tousey,  so  far  from  being  conclusive 
evidence  against  the  other  defendants,  was  no 
evidence  at  all  in  respect  to  them,  on  the  ques- 
tion of  title  ;  and  that  the  learned  judge  erred 
in  rejecting  the  evidence  offered  at  the  trial. 

Whether  the  plaintiff  has  included  in  his  as- 
sessment of  contingent  damages,  the  costs  and 
expenses  of  the  ejectment  suit,  does  not,  per- 
haps, distinctly  appear  ;  no  such  point  having 
been  made  in  the  course  of  the  trial.  It  is  quite 
clear  that  the  allowance  would  be  erroneous, 
inasmuch  as  the  costs  of  the  ejeciment  consti- 
336*]  tute  *no  part  of  the  legitimate  dam- 
ages to  be  recovered  against  those  who  were 
not  parties  to  that  suit. 

I  agree  also  that  the  demurrers  of  the  sever- 
al defendants  are  not  well  taken.  They  each 
include  two  counts, viz. :  thesecond  and  third  ; 
and  the  second  count  makes  no  allusion  to  the 
action  of  ejectment, or  to  the  costs  and  expenses 
therein.  If  one  of  the  counts  be  good,  as  the 
demurrers  are  to  both,  the  plaintiff  is  entitled 
to  judgment. (a) 

Besides,  even  as  respects  the  third  count, 
though  we  should  concede  that  it  alleges  con- 
sequential damages  which  do  not  result  legiti- 
mately from  the  acts  of  all  the  defendants,  this 
is  not  ground  of  demurrer.  If  these  damages 
are  sought  to  be  recovered  at  the  trial,  the  Be- 
fendants  may  then  object  to  the  evidence. 
This  point  was  decided  by  the  court  a  few 
terms  since,  though  I  do  not  find  it  reported. 

The  plaintiff  is  entitled  to  judgment  on  the 
demurrers,  and  a  new  trial  should  be  granted 
for  the  error  of  the  circuit  judge  in  holding 
that  the  record  of  the  ejectment  suit  was  con- 
clusive evidence  of  tirte  as  against  all  the  de- 
fendants. 

Ordered  accordingly. 

Mesne  profits— Action  for.  Commented  on  — 60 
Barb.,  478. 

Cited  in— 2  Barb.,  164 :  16  Barb.,  30 ;  28  Barb.,  249 ; 
51  Barb.,  333 ;  17  How.  Pr.,  63 ;  3  Abb.  Pr.,  460 ;  8  Abb. 
Pr.,  20 ;  2  Bradf ..  84 ;  19  Wia.,  224 ;  21  Minn.,  430. 

Record  of  recovery  in  ejectment — Against  whom 
conclusive.  Distinguished — 4  Hun.  165. 

Cited  in-8  Hun.  571 ;  25  Hun.  179 ;  6  T.  &  C..  512. 

Also  cited  in-7  Daly.  77;  22  Mich.,  317;  7  Am. 
Rep.,  657. 

(a)  But  see  n.  a  to  Hinde  v.  Gray,  1  Mann.  &  G., 
202 ;  also,  Briscoe  v.  Hill,  7  Lond.  Jur.,  306,  307. 


NELSON  t>.  COWING  &  SEYMOUR. 

Sales — Agent  with  Authority  to  Sell,  Presumed 
to  Have  Power  to  Warrant — Fraudulent  Rep- 
resentation*— Negotiable  Paper — Holder,  Pre- 
sumed to  Have  Taken  in  Usual  Course — Con- 
tra, When. 


An  agent  authorized  to  sell  an  article  is  presumed 
to  possess  the  power  of  warranting:  its  quality  and 
condition,  unless  the  contrary  appear;  and  this, 
whether  the  agency  be  general  or  special. 

Semble,  that  the  principal  will  in  such  case  be  af- 
fected by  the  fraudulent  representations  of  the 
ag-ent  in  making  the  sale.  Per  Bronson,  J. 

The  case  of  Gibson  v.  Colt,  7  Johns.,  390,  was  much 
shaken,  if  not  entirely  overthrown,  by  the  decision 
in  Sandford  v.  Handy,  23  Wend.,  260.  Per  Bronson.J. 

In  general,  where  an  action  is  brought  on  a  note 
by  an  indorsee  or  other  third  person  not  named  in 
it,  he  will  be  presumed  to  have  taken  it  in  the  usual 
course  of  negotiating  commercial  paper;  and  the 
onus  will  be  upon  the  maker,  if  he  seek  *to  L*337 
avail  himself  of  any  equities  existing  between  him 
and  the  payee,  to  show  the  facts  impeaching  the 
plaintiff's  title.  Per  Bronson,  J. 

Otherwise,  if  the  action  be  brought  by  the  person 
named  as  payee,  although  he  was  a  stranger  to  the 
transaction  upon  which  the  note  was  given,  and 
knew  nothing  of  the  making  of  it  at  the  time.  In 
such  case,  unless  the  plaintiff  prove  that  he  took  the 
note  before  it  became  due,  and  paid  value  for  it, 
the  defense  is  admissible. 

Citations— 4  T.  R.,  177 ;  23  Wend..  260 ;  7  Johns.,  390. 

Tjl  RROR  to  the  Madison  C.  P.  John  P.  Cow- 
J-J  ing  and  Henry  Seymour  sued  Nelson  be- 
fore a  justice,  and  declared  on  a  note  drawn 
payable  to  them  of  which  the  following  is  a 
copy:  "  Stockbridge,  May  10,  1841.  Three 
months  after  date  I  promise  to  pay  Cowing 
&  Seymour,  or  bearer,  at  my  residence,  seven- 
teen dollars,  with  interest,  for  value  received. 
[Signed]  William  Nelson."  Plea,  the  general 
issue,  and  notice  of  special  matter.  It  appeared 
that  one  David  R.  Cowing  sold  the  defendant 
a  pump,  and  took  this  note  for  the  price.  He 
sold  a  number  of  pumps,  and  in  all  cases  took 
the  notes  of  the  purchasers  payable  to  the 
plaintiffs.  He  had  a  book  of  printed  notes 
ready  for  execution,  and  in  all  of  them  the 
plaintiffs'  names  were  printed  as  payees.  The 
defense  was,  that  David  R.  Cowing  warranted 
the  pump  for  which  this  note  was  given;  that 
the  pump  did  not  answer  the  warranty,  and 
was,  in  fact,  good  for  nothing.  When  the  de- 
fendant offered  to  prove  what  the  bargain  was 
between  him  and  David  R.  Cowing,  the  plaint- 
iffs objected,  and  the  justice  decided  that  they 
stood  in  the  relation  of  third  persons  to  the 
note;  that  they  were  innocent  holders,  and  that 
the  evidence  was  inadmissible.  The  defend- 
ant offered  to  show  that  David  R.  Cowing  said, 
at  the  time,  that  he  was  selling  the  pumps  as 
agent  for  the  plaintiffs, but  the  justice  excluded 
the  evidence.  He  also  rejected  evidence  tend- 
ing to  show  that  the  pump  was  warranted  good, 
that  it  proved  to  be  worthless,  and  that  the 
note  was  obtained  by  fraud  and  deceit.  Ver- 
dict and  judgment  for  the  plaintiffs.  The  C. 
P.  afterwards  affirmed  the  judgment  on  certio- 
rari  ;  whereupon  the  defendant  brought  error. 


NOTE.— 1.  Sales— Agents  and  brokers— Power  of,  to 
warrant. 

The  authorities  show  considerable  divergence 
upon  this  question.  "The  general  rule  is,  as  to  all 
contracts  including  sales,  that  the  agent  is  author- 
ized to  do  whatever  is  usual  to  carry  out  the  object 
of  his  agency  ;  and  it  is  a  question  for  the  Jury  to 
determine  what  is  usual.  If  in  the  sale  of  the  goods 
confided  to  him,  it  is  usual  in  the  market  to  give  a 
warranty,  the  agent  may  give  that  warranty  in  or- 
der to  effect  a  sale."  Benjamin,  Sales,  sec.  945, 
<Vol.  2,  Corbin's  ed..  p.  824.) 

"An  agent  employed  to  sHI,  without  express  pow- 
er to  warrant,  cannot  give  a  warranty  which  shall 
bind  the  principal,  unless  the  sale  IB  one  which  is 
usually  attended  by  a  warranty,  in  which  case  he 
may."  1  Parsons,  Cont.,  *60. 

"An  agent,  whether  general  or  special,  who  la  au- 
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thorized  to  sell  personal  property,  is  presumed  to 
possess  the  power  of  warranting  its  quality  and  con- 
dition,unless  the  contrary  appear."  1  Wait's  Actions 
&  Defenses,  222. 

The  doctrine  as  stated  by  Parsons  is  quoted  with 
approval  in  Smith  v.  Tracy,  36  N.  Y.,  82.  See,  also, 
McKnight  v.  Devlin,  52  N.  Y.,  399;  Ouinn  v.  Carr. 
6  T.  &  C..  402 ;  Murray  v.  Smith,  4  Daly,  277  ;  White 
v.  Miller.  71  N.  Y.,  118- 

The  principal  is  bound  by  the  representations  of 
his  note  broker,  as  to  business  character  of  negotia- 
ble paper  sold  through  the  broker.  Ahern  v.  Good- 
speed,  72  N.  Y..  108. 

"Authority,  without  restriction,  to  an  agent  to 
sell,  carries  with  it  authority  to  warrant."  Schuch- 
ardt  v.  Allen.  68  U.  8.,  XVII.,  Law.  ed.,  642,  note. 

See,  also  (cases  in  which  warranty  by  an  agent 
have  been  sustained),  McCormick  v.  Kelly,  28  Minn., 
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Mr.  N.  Graves,  for  plaintiff  in  error. 
Mr.  N.  Foote,  for  defendants  in  error. 

338*]  *By  the  Court,  Bronson,  J.  On  the 
facts  proved  and  offered  to  be  proved,  there  is 
a  good  defense  to  the  note,  and  the  only  ques- 
tion is,  whether  that  defense  can  be  set  up 
against  these  plaintiffs.  David  R.  Cowing  was 
engaged  in  selling  pumps.  He  professed  to  be 
acting  as  the  agent  of  the  plaintiffs,  and  took 
all  the  notes  payable  to  them.  The  plaintiffs 
are  suing  upon  one  of  the  notes,  and  they  give 
no  account  of  how  they  came  by  it.  Upon  this 
state  of  facts,  I  think  the  jury  would  have  been 
warranted  in  finding  that  David  sold  the  pumps 
as  the  agent  of  the  plaintiffs.  And  if  he  was  in 
fact  agent,  then  the  plaintiffs  were  original 
parties  to  the  note,  in  substance  as  well  as 
form,  and  the  defense  should  not  have  been  ex- 
cluded. True,  there  is  no  direct  proof  that 
David  had  authority  to  warrant  the  pumps,  or 
make  any  representation  concerning  their  qual- 
ity or  condition.  But  a  warranty — and  so  of 
a  representation — is  one  of  the  usual  means  for 
effecting  the  sale  of  a  chattel ;  and  when  the 
owner  sells  by  an  agent,  it  may  be  presumed, 
in  the  absence  of  all  proof  to  thecontrary.that 
the  agent  has  been  clothed  with  all  the  usual 
powers  for  accomplishing  the  proposed  end. 
So  long  as  the  agent  is  acting  within  the  gen- 
eral scope  of  his  authority,  persons  dealing  with 
him  are  considered  as  dealing  with  the  princi- 
pal. I  will  not  stop  to  inquire  whether  David 
is  to  be  regarded  as  a  general  or  special  agent; 
for  if  he  was  only  a  special  agent,  his  authority 
to  warrant  the  quality  or  condition  of  the  thing 
sold  would  be  presumed,  until  the  contrary  ap- 
peared. Fenn  v.  Harrison,  4  T.  R.,  177  ;  Sand- 
ford  v.  Handy,  23  Wend.  260.  The  plaintiffs 
rely  on  Gibson  v.  Colt,  7  Johns. ,  390,  but  that 
case  was  much  shaken,  if  not  entirely  over- 
thrown, by  the  decision  in  Sandford  v.  Handy  ; 
which  is  also  an  authority  for  saying,  that  the 
principal  will  be  affected  by  the  fraudulent  rep- 
resentations of  the  agent  in  making  the  sale. 

But  the  plaintiffs  insist  that,  although  David 
R.  Cowing  professed  to  be  acting  for  them,  he 
was,  in  truth,  the  owner  of  the  pumps,  and  was 
acting  for  himself.  If  that  be  true,  the  fact 
still  remains  that  the  suit  is  brought  by  the  per- 
sons named  as  payees  in  the  note,  and  I  think 
they  could  not  shut  out  the  defense  without 
showing  that  they  were  bona  fide  holders  of  the 
339*]  paper  *for  a  valuable  consideration. 
The  justice  decided  that  they  were  such  hold- 


135 ;  Murray  v.  Brooks,  41  la.,  45 ;  Boothby  v.  Scales, 
27  Wis.,  636 ;  Deming  v.  Chase,  48  Vt.,  382,  contain- 
ing full  discussion  of  the  subject  by  Royce,  J. 

In  Cooley  v.  Ferine,  41  N.  J.  L.,  322  (S.  C..  42  N.  J. 
L.,  623),  the  subject  was  fully  discussed  and  a  con- 
clusion reached  substantially  like  that  of  Par- 
sons. 

See,  also,  Dodd  v.  Farlow,  11  Allen,  426 ;  Herring  v. 
Skaggs,  62  Ala.,  180 ;  Randall  v.  Kehlor,  60  Me..  37 ; 
EadTe  v.  Ashbough,  44  la.,  519;  Graul  v.  Strutzel,  53 
la.,  712. 

2.  Negotiable  papei — Presumption  as  to  acquiring. 

The  legal  presumption  is  that  the  holder  received 
the  paper  in  the  usual  course  of  business  before  ma- 
turity. Bank  of  Orleans  v.  Barry,  1  Den.,  116;  Pratt 
v.  Adams,  7  Paige,  615 ;  James  v.  Chalmers,  6  N.  Y., 
209 ;  5  Sandf .,  52 :  Seeley  v.  Enjrell,  17  Barb..  530 : 
Smith  v.  Schanck.  18  Barb.,  344  ;  Bedell  v.  Carll,  33 
N.  Y.,  581 :  Cruder  v.  Armstrong,  3  Johns.  Cas..  6 ; 
Conroy  v.  Warren.  3  Johns.  Cas.,  259 ;  Townsend  v. 
Billings,  1  Hilt.,  353 ;  Wickes  v.  Adirondack  Co.,  2 
Hun,  112;  Andrews  v.  Chadbourne.  19  Barb.,  147. 
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ers,  although  they  had  given  no  evidence  to 
show  how,  when  or  under  what  circumstances 
they  got  the  note,  or  that  they  had  paid  any- 
thing for  it.  That  was  going  too  far.  When 
the  action  is  brought  by  an  indorsee,  or  other 
third  person  who  is  not  named  in  the  note,  it 
will  be  presumed,  until  the  contrary  is  shown, 
that  he  took  it  in  the  usual  course  of  negotiat- 
ing commercial  paper  ;  and,  as  a  general  rule, 
the  maker  cannot  set  up  any  equities  existing 
between  himself  and  the  payee,  until  he  has 
first  given  evidence  to  impeach  the  plaintiff's 
title.  He  must  show  that  the  holder  either  got 
the  note  when  it  was  over  due,  that  he  paid  no 
consideration  for  it,  or  that  he  had  notice  of 
the  facts  which  are  set  up  as  a  defense.  But  it 
is  otherwise  when  the  action  is  brought  by  the 
payee  named  in  the  note,  although  it  may  ap- 
pear that,  in  point  of  fact,  he  was  not  a  party  to 
the  transaction  upon  which  the  note  was  made. 
There  is  no  presumption  in  his  favor  that  he 
took  the  note  in  the  usual  course  or  mode  of 
negotiating  commercial  paper.  If  the  plaint- 
iffs were  in  truth,  strangers  to  this  note  when 
it  was  made,  they  could  not  but  see,  on  its  be- 
ing offered  to  them,  that  they  appeared  to  be 
parties  to  it.  This  would  very  naturally  lead 
to  the  inquiry,  how  the  note  came  to  be  taken 
in  that  form  ;  and  although  they  may  not  have 
had  actual  notice  of  the  means  by  which  the 
note  was  procured,  they  should  not  be  allowed 
to  exclude  a  meritorious  defense, without  show- 
ing that  they  took  the  note  before  it  came  to 
maturity,  and  paid  value  for  it. 

In  either  view  of  the  case,  I  think  the  justice 
was  wrong  in  excluding  the  evidence  offered 
by  the  defendant. 

Judgments  reversed. 

Agent  authorized  to  sell— Implied  authority  to  war- 
rant. Denied— 12  Vroom.,  328 ;  32  Am.  Rep.,  217. 

Limited— 7  Barb.,  55. 

Cited  in— 72  N.  Y.,  114 ;  6  Lan.s,  232 ;  2  Hun,  447  ;  » 
Hun,  266;  53  Barb.,  59;  5  T.  &  C.,  52  ;  8  How.  U.  S., 
467,  468,  469  ;  46  Mo.,  587;  41  N.  J.  L.,  382;  11  Cush., 
589 ;  59  Am,  Dec.,  164. 

Fraudulent  representations  of  agent— When  prin- 
cipal bound  by.  Cited  in— 23  Barb.,  659, 660 ;  35  Barb., 
441. 

Negotiable  paper— Presumption  in  favor  of  holder. 
Distinguished— 31  How.  Pr.,  2. 

Cited  in-3  Sandf.  Ch.,  323 ;  16  Abb.  Pr.,  147 :  36 
Super.,  51 ;  50  Ind.,  594. 


*THOMAS  v.  TODD.         [*34O 

Payment  in  Counterfeit  Bills,  a  Nullity — Return 
of  Bills  within  Reasonable  Time. 

A  payment  in  counterfeit  bank-bills  is  a  nullity, 
and  will  not  discharge  the  debt,  though  both  parties 
suppose  them  to  be  genuine. 

So  of  payment  in  the  genuine  bills  of  a  bank 
which  has  failed,  neither  party  being  aware  of  the 
fact.  Per  Bronson,  J. 

But  in  these  cases  the  party  receiving  the  bills 
must  return  them  within  a  reasonable  time  after 
discovering  their  worthlessness.or  he  will  be  obliged 
to  sustain  the  loss. 

Where  a  bank-bill  was  delivered  in  payment  May 
5,  both  parties  supposing  it  to  be  genuine,  and  the 
creditor  learned  that  it  was  counterfeit  about  the 
same  time,  but  made  no  offer  to  return  it  until  July 
4,  following ;  held,  that  he  had  lost  bis  remedy. 

Citations— 2  Johns.,  455 ;  5  Taunt.,  488 ;  6  Mass.,182 ; 
11  Wend.,  9;  13  Wend.,  101 ;  10  Wh.,333:  1  Poth.  Ob., 
495.  Evans'  ed.;  1  Watts.  &  S.,  92 ;  8  Yerg.,  175 ;  6 
Barn.  &  C..  373 :  6  Mass.,  182. 185. 
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ERROR  to  the  Oneida  C.  P.  Thomas  sued 
Todd  before  a  justice,  and  declared  for  rent 
due  from  the  defendant.  The  defense  was,  pay- 
ment of  apart,  and  tender  of  the  residue.  May 
5,  1842,  the  defendant  paid  the  plaintiff  $23 
toward  the  rent  in  bank-bills,  and  took  a  re- 
ceipt. The  whole  controversy  arose  out  of  the 
fact  that  one  of  the  bills,  which  was  for  $5, 
turned  out  to  be  counterfeit.  Both  parties,  as 
may  be  inferred  from  the  case,  lived  in  Utica. 
On  the  same  day  that  the  bill  was  received  by 
the  plaintiff,  he'sent  it  to  one  Gates,  in  the  ad- 
joining Town  of  Frankfort,  who  in  a  short 
time  sent  it  back  to  the  plaintiff  as  counterfeit. 
July  4,  the  plaintiff  asked  the  defendant  to 
take  back  the  bill,  but  the  defendant  said  the 
plaintiff  did  not  have  it  of  him.  The  plaint- 
iff said  he  did,  and  that  he  at  the  same  time 
gave  it  to  a  boy  to  take  to  Frankfort;  that  in 
a  short  time  it  was  brought  back,  and  said  to 
be  counterfeit;  that  the  plaintiff  took  it  again, 
and  gave  it  to  a  man  in  Westmoreland;  and 
that  it  then  came  back  again.  The  justice  gave 
judgment  for  the  plaintiff  for  a  sum  which 
included  the  counterfeit  bill.  On  certiorari,  the 
C.  P.  reversed  the  judgment,  on  the  ground 
that  the  plaintiff  did  not  return  nor  offer  to  re- 
turn the  bill,  nor  notify  the  defendant  that  it 
was  counterfeit,  within  a  reasonable  time.  The 
plaintiff  brought  error. 

341*]      * Messrs.  Garvin  andCoburn,  for 
plaintiff  in  error. 

Mr.  W.  Allen,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  This  is  a  case  of 
mistake  by  both  parties — the  one  paying  and 
the  other  receiving  a  bank  bill  supposing  it  to 
be  genuine,  when  in  truth  it  was  counterfeit. 
As  the  bill  was  worthless,  it  did  not  make  a 
good  payment  towards  the  rent,  unless  the 
plaintiff  was  in  fault  for  not  returning  it  soon- 
er. MarkLe  v.  Hatfield,  2  Johns.,  455  ;  Jones 
v.  Ryde.  5  Taunt.,  488  ;  Young  v.  Adams,  % 
Mass.,  182.  And  the  rule  is  the  same  where, 
although  the  bill  is  genuine,  the  bank  had 
broken  before  the  payment  was  made,  but  the 
knowledge  of  that  fact  had  not  reached  the 
place  of  payment.  Lightbody  v.  Ontario  Bank, 
11  Wend.,  9.  and  S.  C.  in  error,  13  Id.,  101; 
and  see.  Bank  of  U.  S.  v.  Bk.  of  Oa.,  10  Wh., 
333.  (But  see,  Bayard  v.  Shunk,  1  Watts  & 
8.,  92;  Scruggs  v.  Gass,  8  Yerg^,  175;  Camidge 
v.  Allenby,  6  Barn.  &  C.,  373;  Young  v.  Adams, 
6  Mass.,  182,  185.)  In  all  of  these  cases  there 
•was  an  offer  to  return  the  bill  immediately  after 
discovering  that  it  was  worthless,  and  I  think 
such  an  offer  essential  to  the  right  of  recovery. 
Pothier  says,  the  creditor  may  recover  in  such 
a  case,  on  offering  to  return  what  he  has  re- 
ceived. 1  Poth.  Ob.,  495,  Evans' ed.  This 
doctrine  was  cited  with  approbation  in  Markle 
v.  Hatfield;  and  the  principle  is  a  just  one. 
Both  parties  have  agreed  that  the  thing  should 
be  received  in  payment,  and  although  they 
were  acting  under  a  mistake  as  to  the  nature 
or  value  of  the  thing  paid,  yet  as  the  debtor 
has  acted  honestly,  he  can  only  be  put  in  the 
wrong  bv  an  offer  to  correct  the  error.  Al- 
though the  bill  has  no  intrinsic  value,  it  should 
be  returned  to  the  debtor,  so  as  to  enable  him 
to  trace  out  and  fall  back  upon  the  person 
from  whom  he  received  it.  And  for  the  same 
reason  the  bill  should  be  returned  without  any 
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unnecessary  delay.    That  was  not  done  in  this 
case. 
Judgment  affirmed. 

Distinguished— 1  Denio,  559. 
Criticised— 51  Barb.,  110. 

Cited  in— 9  Barb.,  31 ;  12  Barb.,  470 ;  50  Barb..  114 ; 
3  Rob.,  41 ;  2 Hilt.,  399 ;  13  Am.  Rep.,  201  (45  Cal.,  425). 


*RANDALL  t>.  CRANDALL.  [*342 

Practice — Waiver  of  Personal  Privilege — Juris- 
diction of  Justice — Title  to  Land— Plea  of. 

Though  a  justice's  warrant  be  served  while  the 
defendant  is  attending  court  as  a  suitor  upon  other 
process,  he  must  avail  himself  of  his  privilege  from 
arrest  before  pleading  in  bar ;  for  such  plea  admits 
that  he  is  properly  in  court. 

In  an  action  of  trespass  quare  clausum  freyit,  the 
defense  that  the  Incus  in  quo  is  a  public  highway, 
raises  a  question  of  title  to  land,  which  cannot  be 
tried  before  a  justice. 

An  oral  plea  or  notice  of  title  in  a  justice's  court, 
unaccompanied  by  a  bond  pursuant  to  the  statute, 
is  a  nullity ;  and  the  defendant  cannot  avail  him- 
self of  the  notice  at  the  trial,  though  it  was  received 
at  the  time  of  joining  issue  without  objection  on  the 
part  of  the  plaintiff. 

The  case  of  Striker  v.  Mott,  6  Wend.,  465,ezplained. 

Citations— 21  Wend.,  457 ;  2  Hill,  657 ;  6  Wend.,  465; 
15  Wend.,  338;  19  Wend.,  373 ;  2  R.  S.,  236,  237,  sees. 
59-63. 

TERROR  to  the  Chenango  C.  P.  Crandall 
Xj  s'.ed  Randall  by  warrant  before  a  justice 
January  18,  1842,  and  declared  in  trespass 
quare  clausum  fregit.  The  defendant  pleaded 
orally  the  general  issue,  and  gave  notice  that 
on  the  trial  he  would  prove  that  the  locus  in 
quo  was  a  public  highway.  No  bond  was  of- 
fered. The  cause  was  thereupon  adjourned, 
on  the  defendant's  motion,  until  February  2, 
on  which  day  the  parties  appeared,  and  the 
defendant  made  affidavit  that  the  warrant  by 
which  this  suit  was  commenced  was  served 
while  he  was  attending  court  as  a  suitor  upon 
other  process;  and  he  moved  to  be  discharged 
on  the  ground  that  he  was  privileged  from  ar- 
rest. The  justice  denied  the  motion.  On  the 
trial,  after  the  plaintiff  had  proved  a  trespass 
by  entering  on  his  farm,  the  defendant  offered 
to  prove  that  the  place  was  a  public  highway; 
but  the  justice  rejected  the  evidence,  and  gave 
judgment  for  the  plaintiff,  which  was  affirmed 
by  the  C.  P.  on  certiorari.  The  defendant 
thereupon  brought  error. 

Mr.  R.  Judson,  for  plaintiff  in  error. 

Mr.  A.  L.  Pritchard,  for  defendant  in  er- 
ror. 

By  the  Court,  Bronson,  J.  If  a  justice  of 
the  peace  can  discharge,  on  motion,  a  defend- 
ant who  has  been  arrested  while  temporarily 
privileged,  which  is  very  questionable,  see, 
Shannon  *v.  Comstock,  21  Wend.,  457,  [*343 
still  the  motion  here  came  too  late.  By  plead- 
ing in  bar,  the  defendant  admitted,  for  all  the 
purposes  of  the  action,  that  he  was  properly  in 
court.  See,  Malone  v.  Clark,  2  Hill,  657.  The 
motion  should  have  been  made  before  pleading. 
The  defendant  complains  that  he  was  without 
counsel  when  arrested  and  taken  before  the 
justice,  and  did  not  know  how  to  claim  his  le- 
gal rights.  But  his  ignorance  of  the  law  can- 
not avail.  He  should  have  pleaded  his  privi- 
lege in  abatement,  or  moved  for  a  discharge, 
instead  of  pleading  in  bar  of  the  action. 

The  defendant  gave  notice  of  proof  on  the 
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trial  that  the  locus  in  quo  was  a  public  high- 
way. That  would  make  a  question  of  title  to 
the  land,  which  the  justice  could  not  try.  A 
right  of  way,  either  public  or  private,  over 
land,  affects  the  owner's  title,  within  the  mean- 
ing of  the  statute  relating  to  the  civil  jurisdic- 
tion of  justices  of  the  peace.  Striker  v.  Mott, 
6  Wend..  465;  Saunders  v.  Wilton,  15  Wend., 
388;  Whiting  v.  Dudley,  19  Wend.,  373.  But 
the  notice  was  not  in  writing,  and  there  was 
no  bond  to  appear  to  an  action  in  the  C.  P.  The 
justice  was  right,  therefore,  in  not  entering  a 
discontinuance.  2  R.  S.,  236,  237,  sees.  59-63. 
It  is  said,  however,  that  the  oral  notice  was  re- 
ceived without  objection,  and  without  requir- 
ing a  bond ;  and  that  this  was  a  waiver  of  the 
irregularity.  Something  was  said  about  a 
waiver  of  the  bond,  etc.,  in  Striker  v.  Mott,  6 
Wend.,  465;  but  it  was  not  necessary  to  the  de- 
cision of  the  cause,  for  the  parties  went  on,  and 
the  plaintiff  was  defeated  on  the  trial  by  the  de- 
fendant's proof  of  title.  As  that  was  a  ques- 
tion which  the  justice  could  not  try,  even  with 
the  consent  of  parties,  the  judgment  was  erro- 
neous for  that  cause,  and  was,  therefore,  prop- 
erly reversed.  When  title  is  properly  set  up, 
and  a  bond  given,  the  suit  before  the  justice  is 
immediately  discontinued.  But  here  the  suit 
went  on  before  the  justice,  which,  instead  of 
proving  that  the  plaintiff  intended  a  waiver  of 
the  bond,  proves  that  he  meant  to  treat  the 
notice  as  a  nullity  for  the  reason  that  there 
had  not  been  a  compliance  with  the  statute. 
And  this  was  the  proper  course;  for  the  statute 
provides  that,  if  the  bond  is  not  given,  "The 
justice  shall  have  jurisdiction  of  the  cause,  and 
shall  proceed  therein,  and  the  defendant  shall 
344*]  *be  precluded  in  his  defense  from  all 
evidence  drawing  in  question  the  title  to  lands/' 
2  R.  S.,  236,  sec.  62.  This  makes  a  complete 
system.  If  the  defendant  pleads  title  and  gives 
a  bond,  the  suit  before  the  justice  is  at  once 
discontinued.  But  if  he  does  not  give  the  bond, 
the  plea  or  notice  of  title  amounts  to  nothing, 
and  the  action  goes  on  just  as  though  title  had 
never  been  mentioned.  The  defendant  cannot 
set  up  title  on  the  trial,  because  the  statute  says 
he  shall  not. 

It  may  have  been  unfortunate  for  the  defend- 
ant that  he  had  no  counsel  at  the  joining  of  the 
issue;  but  I  think  there  has  been  no  error  in 
the  proceedings. 

Judgment  affirmed. 

Explalned-34  N.  Y.,  455. 
Followed— 2  Barb..  435. 

Cited  in-1  Keyes,  237 ;  2  Lans.,  297 :  27  Barb..  217  ; 
43  Barb..  46;  49  Barb.,  645 ;  34  How.  Pr.,  71. 


CLARK  ».  CLEVELAND. 

Arrest  under  Revised  Statutes,  for  Offense  Pun- 
ishable by  Imprisonment  in  State  Prison — Bail 
— Only  to  Be  Taken  in  the  County  in  Which  the 
Warrant  Issued — Escape — Officer,  Bound  to 
Retake — Action  for  Malicious  Prosecution. 

A  prisoner  arrested  by  virtue  of  a  warrant  in- 
dorsed pursuant  to  2  R.  8.,  707,  sec.  5.  for  an  offense 
punishable  by  imprisonment  in  the  state  prison, can- 
not be  let  to  bail  in  the  county  where  the  arrest  is 
made, but  must  be  taken  back  to  the  county  in  which 
the  warrant  was  issued. 

Though  in  such  case  the  prisoner  be  let  to  bail  in 
the  county  where  the  arrest  was  made,  and  released 
from  custody,  he  may,  nevertheless,  be  retaken  un- 
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der  the  warrant:  the  act  of  releasing:  him  being- 
equivalent  to  suffering  a  voluntary  escape. 

After  an  escape  from  an  arrest  under  criminal 
process,  the  officer  is  bound  to  retake  the  prisoner 
whether  the  escape  be  voluntary  or  otherwise. 

In  civil  cases,  if  the  officer  suffer  a  voluntary  es- 
cape after  an  arrest  on  final  process,  he  cannot  re- 
take the  defendant ;  though  otherwise  as  to  mesne 
IHOOMH  Per  Cowen,  J. 

This  distinction  between  mesne  and  final  process 
does  not  apply  to  criminal  cases.  Per  Cowen,  J. 

An  action  will  not  lie  for  maliciously  causing  the 
plaintiff  to  be  arrested  on  a  criminal  charge  before 
a  magistrate,  unless  the  proceeding  complained  of 
be  so  far  ended  that  nothing  more  can  be  done  by 
the  prosecutor  without  commencing  anew. 

C.  was  arrested  in  Cortland  County  by  virtue  of 
an  indorsed  warrant  issued  in  the  County  of  Seneca* 
upon  a  charge  of  having  obtained  money  by  false 
pretenses,  and  was  released  from  custody  on  his  en- 
tering into  a  recognizance  in  Cortland  Co.,  condi- 
tioned for  his  appearance  at  the  next  Seneca  Gener- 
al Sessions.  He  appeared  accordingly,  but  the  com- 
plainant did  not  appear,  nor  were  any  subsequent 
steps  taken  under  the  warrant.  Held,  that  the  re- 
cognizance was  a  nullity,  and  as  C.  *still  re-  [*345- 
mained  liable  to  be  arrested  under  the  warrant,  he 
could  not  maintain  an  action  against  the  complain- 
ant for  a  malicious  prosecution. 

In  order  to  maintain  the  action,  however,  it  is  not 
necessary  to  show  an  acquittal  which  will  bar  a  sec- 
ond prosecution  for  the  same  offense ;  nor  is  it  essen- 
tially necessary  that  any  judicial  decision  upon  the 
merits  should  appear  to  have  been  made.  Per  Cow- 
en,  J. 

Citations— 2  R.  S..  564,  sec.  53.  2d.  ed.,  591-593 ;  2  T. 
R.,  172, 225.  231,  232 ;  2  Johns.,  203 ;  7  Cow.,  715 ;  Selw. 
N.  P.,  1078,  1079.  Am.  ed.,  1839  ;  10  Wend.,  514,  515 :  2" 
Curw.  Hawk.,  ch.  19,  sec.  12 :  1  Esp.,  218 ;  Peake,  N. 
P.  Cas.,  234 ;  1  Gow,  N.  P.,  99 ;  Chit.  Cr.  L..  61,  Am. 
ed.,  1841. 

CASE  for  malicious  prosecution,  tried  at  the 
Seneca  Circuit  in  May,  1842,  before  Mose- 
ley,  C.  Judge.  The  alleged  prosecution  was  in 
the  form  of  a  criminal  complaint  made  by  the 
defendant  before  Joseph  Dunlap,  a  justice  of 
the  peace  of  Seneca  Co.,  and  the  declaration 
averred,  among  other  things,  that  the  defend- 
ant "deserted  and  abandoned  the  complaint 
and  prosecution,  and  that  the  same  are  wholly 
ended  and  determined."  The  complaint  was 
as  follows  :  "Seneca  County,  ss.  Newcomb 
Cleveland  being  duly  sworn  deposeth  and  saith, 
that  on,  etc.,  at  the  Town  of  Ovid  in  said  coun- 
ty, John  B.  Clark  [the  plaintiff]  designedly  and 
by  certain  false  pretenses,  to  wit :  that  he  had 
a  quantity  of  wheat  of  good  merchantable 
quality,  did  obtain  from  the  said  Newcomb 
Cleveland  one  hundred  and  eight  dollars  and 
thirty-five  cents,  being  money  of  the  said  New- 
comb  Cleveland,  with  intent  to  cheat  and  de- 
fraud him  thereof."  This  was  sworn  to  March 
13,  1841,  and  thereupon  the  justice  issued  a 
warrant  against  Clark,  which  was  afterwards 
indorsed  by  a  justice  of  the  County  of  Cort- 
land, where  Clark  was  found  and  arrested. 
The  constable  took  him  before  one  of  the 
judges  of  the  Cortland  County  Courts,  and  he 
there  entered  into  a  recognizance  to  appear  at 
the  next  General  Sessions  in  Seneca  Co.  He 
appeared  pursuant  to  the  terms  of  the  recog- 
nizance, but  the  defendant  did  not  appear,  nor 
was  any  charge  preferred  against  Clark  before 
the  grand  jury.  The  constable  who  arrested 
Clark  let  him  go  on  his  entering  into  the  re- 
cognizance, and  he  was  never  taken  before  the 
justice  who  issued  the  warrant.  It  further  ap- 
peared that  the  warrant  had  not  been  returned 
to  the  justice;  and  the  constable  swore  that  he 
had  searched  for  it  but  had  not  seen  it  since 
the  time  when  the  recognizance  was  taken, 
and  did  not  know  what  had  become  of  it.  The 
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plaintiff  gave  evidence  tending  to  show  that 
the  com  plaint  was  without  probable  cause,  etc., 
346*]  *and  then  rested  ;  whereupon  the  de- 
fendant moved  for  a  nonsuit,  insisting,  among 
other  things,  that  Clark  could  not  be  let  to  bail 
in  Cortland  Co. ;  that  the  warrant  was  yet  in 
force;  and  that  the  proceedings  upon  the  com- 
plaint were  not  at  an  end.  The  circuit  judge 
refused  to  nonsuit,  and  submitted  the  cause  to 
the  jury,  who  found  a  verdict  for  the  plaintiff 
of  $192.75.  The  defendant  now  moved  for  a 
new  trial  on  a  case. 

Mr.  A.  Gibbs,  for  defendant. 

Mr.  W.  H.  Shankland,  for  plaintiff. 

By  the  Court,  Cowen.  J.  The  arrest  was  by 
virtue  of  an  indorsed  warrant  for  obtaining 
money  by  false  pretenses;  which  may  be  pun- 
ished by  imprisonment  in  the  state  prison  or  in 
a  county  jail,  or  by  fine  or  both.  2  R.  S.,  564, 
sec.  53,  2d  ed.  Being  punishable  by  imprison- 
ment in  the  state  prison,  it  follows  that  the 
prisoner  should  have  been  carried  back  to  the 
magistrate  who  issued  the  warrant,  or  into  his 
county,  there  to  undergo  an  examination,  and 
be  committed,  bailed  or  discharged.  2  R.  S., 
591-593,  2d  ed.  There  was  no  power  to  take 
bail  in  the  County  of  Cortland,  and  the  case  is 
the  same  as  if  the  plaintiff  had  been  suffered 
to  go  at  large  on  taking  his  word. 

The  question  is,  whether  the  prosecution  in- 
stituted by  the  defendant  can  be  said  to  have 
been  terminated,  disposed  of  ,or  as  the  books  us- 
ually say,  at  an  end.  It  is  agreed  by  the  books 
that  this  is  an  essential  condition.  I  by  no 
means  accede  to  the  doctrine  inadvertently  ad- 
vanced by  some  judges,  that  all  right  to  pros- 
ecute for  the  offense  must  be  terminated  by  a 
technical  acquittal.  See,  per  Buller,  J.,  in 
Morgan  v.  Hughes,  2  T.  R.,  225,  231,  232.  (a) 
Nor  can  it  be  essentially  necessary  that  there 
347*]  *should  be  an  adjudication  of  the  mag- 
istrate, or  indeed  any  judicial  decision  upon 
the  merits,  by  any  court,  as  seems  to  be  sup- 
posed by  some.  See,  Secorv.  Babcock,  2  Johns., 
203;  M'Cormifk  v.  Lisson,  7  Cow.,  715.  The 
manner  in  which  the  prosecution  is  disposed 
of,  as  if  it  be  by  compromise,  which  was  the 
case  last  cited,  may  interpose  great  if  not  in- 
surmountable obstacles  to  showing  a  want  of 
probable  cause;  but  the  technical  prerequisite 
is  only  that  the  particular  prosecution  be  dis- 
posed of  in  such  a  manner  that  this  cannot  be 
revived,  and  the  prosecutor  must  be  put  to  a 

(a)  It  seems  to  have  been  held  that  if  the  plaintiff 
be  convicted  in  the  suit  or  proceeding:  complained 
of,  this  is  conclusive  evidence  of  probable  cause 
and,  therefore,  an  action  for  malicious  prosecution 
will  not  lie,  even  though  it  can  be  shown  that  the 
conviction  was  the  result  of  conspiracy  and  per- 
jury. Williams  v.  Woodhouse,  3  Dev.,  257 ;  Feazle 
v.  Simpson,  1  Scamm.,  30 ;  and  see,  Mellor  v.  Bad- 
deley,  6  Carr.  A  P.,  374.  In  Whitney  v.  Peckham.  15 
MMi  .  243,  it  appeared  that  the  plaintiff,  after  be- 
ing convicted  before  a  Justice  of  an  assault  and 
battery,  appealed  to  the  C.  P..  as  where  he  was  ac- 
quitted ;  yet  held,  that  he  could  not  maintain  an  ac- 
tion for  malicious  prosecution,  the  conviction  being 
conclusive  evidence  of  probable  cause.  The  doc- 
trine of  this  case  underwent  an  able  and  searching 
examination  in  Burt  v.  Place.  4  Wend..  Ml,  where  it 
was  adjudged  that  the  action  might  tx>  maintained, 
under  such  circumstances,  notwithstanding  the  de- 
cision of  the  justice!,  provided  there  was  proof  of 
malice  and  want  of  probable  cause.  See.  also,  Mad- 
dox  v.  Jackson.  4  Munf ..  482  ;  Grant  v.  Deuel,  3  Kob. 
La.,  17,21. 
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new  one.  Thus,  supposing  the  warrant  to  be- 
duly  executed  and  the  party  to  appear,  though 
the  bill  of  indictment  be  returned  ignoramus, 
or  be  preferred  coram  nonjudice,  or,  after  be- 
ing found,  an  acquittal  follow  for  its  insuffi- 
ciency, the  cause  is  at  an  end  within  the  rule; 
for  it  would  be  strange  if  a  party  could  be  pro- 
tected from  prosecution  for  his  malice  by  pro- 
curing the  cause  to  be  discontinued  on  account 
of  some  irregularity.(A)  So  where  the  prose- 
cution stops  with  the  justice,  if  the  accused 
be  there  discharged  for  any  cause,  though  the 
justice  err,  the  warrant  is  functus  offitio,  and 
the  particular  prosecution  at  an  end.  The 
mere  discontinuance  of  a  civil  suit  in  any  way, 
satisfies  the  rule;  and  the  defendant  may  sue 
the  plaintiff,  if  he  can  make  out  malice  and 
want  of  probable  cause.  *The  cases  [*348 
relating  to  the  point  are  most  of  them  collect- 
ed in  Selw.  N.  P.,  1078,  etseq..  Am.  ed.  1839. 
At  p.  1079,  the  author  says:  "The  grounds*of 
the  action  for  a  malicious  prosecution  are  the 
malice  of  the  defendant  either  express  or  im- 
plied, want  of  probable  cause,  and  an  injury 
sustained  by  the  plaintiff  by  reason  of  the  ma- 
licious prosecution,  either  in  his  person  by  im- 
prisonment, his  reputation  by  the  scandal,  or 
in  his  property  by  the  expense." 

In  the  case  at  bar,  however,  though  I  admit 
there  was  everything  but  a  termination  of  the 
prosecution,  I  have  been  unable  to  satisfy  my- 
self that  it  is  legally  at  an  end  even  within  a 
construction  of  the  rule  most  favorable  to  the 
rights  of  the  plaintiff.  I  admit  the  prosecu- 
tion was  probably  most  vexatious.  Here  waa 
a  warrant  for  a  felony,  grounded  on  facts  out 
of  which  I  can  make  no  more  than  a  case 
of  damage  for  breach  of  a  common  warranty 
of  merchantable  quality  in  wheat  sold.  The 
fault  suggested  in  the  charge  of  the  judge, 
therefore,  in  respect  to  probable  cause,  or  the 
finding  of  the  jury,  is  most  unfounded.  Yet 
no  action  will  lie  unless  the  prosecution  was  at 
an  end. 

The  utmost  we  can  say  of  the  proceeding  in 
Cortland  Co.  is,  that  the  constable  was  guilty  of 
suffering  a  voluntary  escape.  The  proceeding 
as  to  bail  was  a  nullity.  The  plaintiff  was  un- 
der no  obligation  to  appear  at  the  Seneca  County 
Sessions;  nor  the  defendant  to  go  there  as  pros- 
ecutor. It  is  said  the  plaintiff  might  waive 
the  defect,  and  appear  voluntarily  to  answer 
an  indictment;  as  he  did.  That  would  be  true 
if  there  had  been  no  warrant  and  no  bail;  and 
the  defendant  too  might  have  gone  and  pre- 
sented his  complaint  to  the  grand  jury.  The 
case  as  to  both  was  the  same  as  if  there  had 
been  no  bail,  and  such  steps  could  not  be  con- 
nected with  the  warrant  as  part  and  parcel  of 
the  original  prosecution.  They  would  have 
constituted  an  independent  proceeding ;  and, 
however  it  might  have  terminated,  the  war- 
rant could  not  be  considered  as  performing 
any  office  in  the  matter.  To  continue  that,  the 
accused  should  have  been  conducted  back  to 
the  County  of  Seneca,  brought  before  a  mag- 
istrate, and  disposed  of  by  discharge,  or  on 
bail,  or  by  commitment,  with  notice  to  the 

(h)  Pee,  Anderson  v.  Buchanan,  1  Wright,  725, 728. 
The  entry  of  a  nolle  proKqui  is  a  sufficient  termina- 
tion of  the  prosecution  to  warrant  the  action.  Yo- 
cum  v.  Polly,  1  B.  Mon.  L.  and  Eq.,  358 ;  but  see, 
Goddurd  v.  Smith,  6  Mod.,  261. 
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349*]  prosecutor  at  least,  if  not  a  binding  *of 
him  and  his  witnesses  to  appear  and  prosecute, 
should  probable  cause  have  appeared. 

Then,  did  the  voluntary  escape  put  an  end 
to  the  warrant?  That  would  not  be  so  even 
if  the  prosecution  had  been  a  civil  one.  Ar- 
nold v.  Sleeves,  10  Wend.,  514,  515.  It  is  said  in 
some  books  that  in  case  of  criminal  process  the 
the  officer  suffering  the  escape  cannot  retake 
the  accused.  The  question  is  not  settled;  but 

1  am  inclined  to  think  the  law  is  otherwise, 
and  so  it  is  considered  in  those  books  which 
treat  the  subject  with  the  greatest  care.     The 
people  ought  not  to  be  deprived  of  any  right 
by  an  escape  of  whatever  kind  from  custody 
under  criminal  process.     Though  the  officer 
consent  to  the  escape,  he  is  bound  to  retake  the 
prisoner.     2  Curw.    Hawk.,  ch.  19,  sec.  12  ; 
Dickinson  v.  Brown,  1  Esp.,  218;  8.  C.,  Peake, 
N.  P.,  234;  Butt  v.  Jones,  1  Niel  Gow,  N.  P., 
99;  Chit.  Or.  L.,  61,  Am.  ed.,  1841. 

The  established  distinction  in  civil  cases  is 
this:  on  mesne  process  the  sheriff  may  retake 
the  prisoner,  even  after  a  voluntary  escape. 
The  object  is  to  have  him  at  the  return  day, 
and  it  would  be  most  unreasonable  to  receive 
his  objection  that  the  sheriff  had  indulged  him 
without  bail.  But  after  commitment  in  execu- 
tion, he  is  discharged,  because  the  sheriff  is 
chargeable  in  his  stead.  Atkinson  v.  Matteson, 

2  T.  R.,  172.     In  criminal  cases,  no  such  dis- 
tinction prevails  between  mesne  and  final  proc- 
ess; and  in  Butt  v.  Jones,  it  was  held  that, 
after  the  voluntary  escape  of  a  criminal  in  ex- 
ecution for  a  fine,  he  might  be  retaken  by  the 
very  officer  who  consented  to  the  escape.     A 

fortiori,  as  to  an  escape  of  that  sort  from  mesne 
process. 

If  this  view  of  the  question  be  right  and,  on 
the  whole,  I  entertain  no  doubt  that  it  is,  then 
the  warrant  by  virtue  of  which  the  plaintiff 
was  arrested  still  remains  in  force  to  all  intents 
and  purposes.  It  is  process  under  whicli  he 
may  yet  be  arrested,  held  to  an  examination, 
and,  on  probable  cause  being  made  out,  his 
person  may  be  secured  by  bail  or  commitment 
to  abide  a  trial,  provided  an  indictment  should 
be  found.  The  prosecution  was  not  at  an  end 
within  the  reason  of  the  rule  we  have  exam- 
ined. 

35O*]  *It  is  supposed  that  the  plaintiff 
proved  everything  exactly  as  alleged  in  his 
declaration;  and  that  this,  therefore,  is  not  a 
case  for  a  nonsuit  or  new  trial.  The  declara- 
tion I  think  imports,  on  the  whole,  that  such 
steps  were  taken  as  put  an  end  to  the  prosecu- 
tion, notwithstanding  the  escape.  It  avers  that 
the  defendant  deserted  and  abandoned  the 
prosecution ;  which  might  have  been  by  caus- 
ing the  warrant  to  be  duly  returned,  and  then 
admitting  his  error  before  the  justice.  Such 
a  step  would  have  been  admissible  in  evidence 
under  the  averment,  and  would  have  answered 
the  objection  that  all  proceedings  stopped  and 
stood  suspended  from  the  time  of  the  escape. 
The  evidence,  therefore,  came  short  of  the  dec- 
laration, and  presented  a  ground  for  nonsuit 
upon  objection  for  its  insufficiency.  A  motion 
in  arrest  would  not  do;  for  we  should  be  bound 
to  intend,  after  verdict,  that  a  technical  end  of 
the  prosecution  had  been  proved,  even  though 
defectively  alleged  in  the  declaration. 

New  trial  granted. 
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Prisoner—  When  and  where  must  be  let  to  bail— Dis- 
charge of.  Criticised— 1  Abb.  N.  C.,  200. 

Distinguished— 77  N.  Y.,  39,  44  :  14  Hun.  92. 

Cited  Tn-1  Trans.  App.,  187  ;  21  How.  Pr.,  87 ;  30 
How.  Pr.,  206;  10  Abb.  Pr.,  283;  27  Mich.,  540 ;  43  N. 
J.  L.,  66. 

Malicious  prosecution— When  action  will  lie  for. 
Cited  in— 36  N.  Y.,  13  :  12  Hun.  359  ;  26  Hun,  576 ;  41 
Barb.,  306 ;  48  Barb.,  37  ;  18  How.  Pr.,  529 ;  9  Abb.  Pr.. 
242 ;  41  N.  J.  L.,  24. 

Voluntary  encape— Warrant  not  spent  by— Duty  of 
officer  to  retake.  Disapproved— 30  Barb.,  300,  303. 

Cited  in-42  N.  Y.,  70 ;  49  N.  H.,  148 ;  6  Am.  Rep., 
477. 

Also  cited  in— 5  Park.,  660. 


GERE  v.  CLARKE  ET  ux. 

Action'against  Heir,  for  Debt  of  Ancestor— Death 
of  One  of  Two  Joint  Covenantors — Remedy  is 
against  Survivor — Pleading. 

In  a  suit  brought  against  an  heir  for  the  debt  of 
hisancestor.  the  declaration  must  allege  the  special 
facts  on  which  the  defendant's  liability  depends  ; 
and  this,  whether  the  debt  arose  by  specialty  or 
simple  contract. 

The  defendant  cannot  be  charged  in  the  same 
count  both  as  heir  and  next  of  kin.  Per  Bronson,  J'. 

If  one  of  two  Joint  covenantors  die,  the  remedy 
at  law  on  the  covenant  is  by  action  against  the  sur- 
vivor; the  representatives  of  the  deceased  cove- 
nantor being  chargeable  only  in  equity. 

After  the  death  of  both  covenantors,  the  remedy 
at  law  is  by  action  against  the  representatives  of 
the  one  who  survived. 

Where  the  action  was  on  a  joint  covenant  of  two 
deceased  persons,  and  the  declaration  alleged  that 
the  defendant  was  the  heir  of  both  :  held,  that  it 
was  bad,  inasmuch  as  the  defendant  could  only  be 
charged  as  the  heir  of  the  survivor. 

Citation-2  R.  S.,  452,  sees.  32,  33,  36. 

"HEMURRER  to  declaration.  The  plaintiff 
\J  complains  of  Peter  Clarke  and  Maria  H. 
Clarke,  his  wife,  the  said  Marie  being  the  next 
*of  kin,  child  and  heir  of  one  Hannah  [*351 
Fisher,  for  that  whereas,  August  13,  1814,  at, 
etc. ,  by  a  certain  indenture  made  between  one 
John  Fisher,  now  deceased,  and  Cornelia,  his 
wife,  and  the  said  Hannah  Fisher,  also  now 
deceased,  of  the  first  part,  and  the  plaintiff  of 
the  second  part,  sealed,  etc.,  the  said  parties  of 
the  first  part  granted  and  conveyed  certain 
lands  to  the  plaintiff,  with  covenants  of  seisin, 
right  to  convey,  warranty,  and  for  quiet  en- 
joyment ;  and  the  plaintiff  has  since  been 
evicted,  to  wit:  October  1,  1841.  Averment, 
that  Hannah  Fisher  departed  this  life  January 
1,  1829,  and  left  her  surviving  the  said  John 
Fisher,  now  also  deceased  ;  and  further,  that 
the  said  Maria  is  the  next  of  kin  and  heir  of  the 
said  John  Fisher.  Conclusion,  that  the  said 
Peter  Clarke  and  Maria  Clarke,  the  said  Ma- 
ria being  the  next  of  kin  and  heir  of  the  said 
John  Fisher  as  aforesaid,  have  not  kept  the 
covenant  so  made  by  the  paid  John  Fisher  and 
Cornelia,  his  wife,  and  Hannah  Fisher  ;  but 
have  broken  the  same,  etc.  Demurrer  and 
joinder. 

Mr.  N.  Hill,  Jr.,  for  defendants. 

Mr.  E.  D.  Smith,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  declara- 
tion commences  by  charging  Mrs.  Clarke  as 
the  heir  of  Hannah  Fisher,  and  concludes  by 
charging  her  as  the  heir  of  John  Fisher.  She 
may  be  the  heir  of  both  Hannah  and  John  ; 
but  on  the  facts  of  this  case  she  cannot  be 
charged  as  the  heir  of  both.  Hannah  and  John 
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were  joint  covenantors.  When  Hannah  died 
the  remedy  at  law  on  the  covenant  was  against 
the  survivor,  and  him  only.  The  representa 
lives  of  the  deceased  covenantor  could  only 
be  charged  in  equity.  This  we  held  when  the 
case  was  before  us  on  a  former  occasion.  The 
declaration  has  been  amended  without  getting 
rid  of  the  objection.  Mrs.  Clarke  can  only  be 
charged  at  law,  as  heir  of  the  surviving  cove- 
nantor. 

The  plaintiff  seeks  to  charge  Mrs.  Clarke 
352*]  both  as  heir,  and  as*nextof  kin.  That, 
I  think,  cannot  be  done  in  one  count.  The 
pleadings  may  be  very  different  in  the  two  cases. 

At  the  common  law, an  action  might  be  main 
tained  against  the  heir  when  he  was  named  in 
and  bound  by  the  obligation  of  the  ancestor  ; 
and  it  was  not  necessary  for  the  plaintiff  to  al- 
lege in  the  declaration  that  the  heir  had  lands 
by  descent.  If  he  had  not,  it  lay  on  him  to 
plead  riens  per  descent.  But  the  remedy  of  the 
creditor  has  been  extended  to  simple  contract 
debts,  and  the  whole  matter  is  now  regulated 
by  statute.  The  heirs  are  liable,  to  the  extent 
of  the  real  estate  descended,  for  the  debts  of 
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the  ancestor  "arising  by  simple  contract  or  by 
specialty."  2  R.  S.,  452,  sec.  32.  (See,  Sess. 
L.  of  1837,  p.  537,  sec.  73.)  "  But  such  heirs 
shall  not  be  liable  for  any  such  debt  (which 
includes  specialty  as  well  as  simple  contract 
debts)  unless  it  shall  appear  that  the  personal 
assets  of  the  deceased  were  not  sufficient  to 
pay  and  discharge  the  same  ;"  or  that  the  cred- 
itor has  exhausted  his  remedy  against  the  per- 
sonal representatives  and  next  of  kin  of  the  de- 
ceased. Id.,  sec.  33.  And  then  to  make  the  mat- 
ter more  plain  comes  the  36th  section,  provid- 
ing that  "It  shall  be  incumbent  on  the  creditor 
seeking  to  charge  any  heirs,  to  show  the  facts 
and  circumstances  herein  required  to  render 
them  liable."  It  cannot  be  doubted  that  this 
has  changed  the  mode  of  pleading;  and  wheth- 
er the  plaintiff  sues  on  a  specialty  or  a  simple 
contract,  he  must  allege  in  the  declaration  the 
special  facts  on  which  his  right  to  recover  de- 
pends. That  has  not  been  done  in  this  case. 

Judgment  for  the  defendants. 

Cited  ln-3  N.  Y..  262 ;  94  N.  Y.,  217 :  10  Hun,  522, 
524 ;  24  Hun.  276 ;  11  Barb.,  283 ;  26  Barb,,  362. 
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353*J    *  JOHNSON  c.  FELLOWS. 

Replevin  — Pleading — Costa. 

In  replevin,  where  a  verdict  is  rendered  which 
gives  the  defendant  a  right  to  have  return  of  part 
of  the  property,  though  its  value  be  assessed  at  less 
than  $50,  and  the  other  issues  are  decided  against 
him,  he  is,  nevertheless,  entitled  to  full  costs  of  the 
issue  found  in  his  favor. 

To  a  declaration  in  replevin  containing  but  one 
count,  the  defendant  interposed  a  plea  of  non  cepit. 
under  which  he  proved  at  the  trial  that  he  was  a 
constable,  and  took  the  property  by  virtue  of  a 
landlord's  warrant.  The  jury  found  in  favor  of  the 
plaintiff  for  part  of  the  property,  and  in  favor  of 
the  defendant  for  the  residue,  assessing  the  value 
of  the  latter  at  $24.  Held,  that  the  defendant  was 
entitled  to  full  costs  on  the  finding  in.  his  favor. 

The  case  of  Small  v.  Bixley,  18  Wend.,  514,  over- 
ruled. 

Citations— 12  Wend.,  285,  288,  n.;  2  R.  S.,  277,  sees. 
14,  15,  2d  ed.;  512,  sec.  27 ;  2  Wend.,  632 ;  18  Wend., 
514. 

COSTS  in  replevin.  The  plaintiff  declared 
for  taking,  etc.,  a  quantity  of  household 
furniture,  and  the  declaration  contained  but 
one  count,  to  which  the  only  plea  was  non 
cepit.  On  the  trial  the  defendant  proved  that 
he  was  a  constable,  and  took  the  furniture  un- 
der a  distress  warrant.  The  plaintiff  claimed 
that  the  furniture  was  exempt,  and  the  jury 
found  in  his  favor  as  to  part  of  it,  assessing  the 
value  at  $90.  As  to  the  residue,  they  found  the 
title  to  be  in  defendant,  and  assessed  the  value 
at  $24.  The  plaintiff's  costs  were  taxed  at 
$90.41,  and  those  of  the  defendant  at  $54.17. 
354*]  *Mr.  N.  Hill,  Jr.,  for  the  defend- 
ant, now  moved  for  a  rule  or  order  directing 
the  plaintiff's  attorney  to  insert  the  costs  of 
the  defendant  in  the  judgment  record.  Sey- 
mour v.  Billings,  12  Wend.,  285. 

Mr.  D.  Pratt,  for  the  plaintiff,  insisted  that 
the  defendant  was  entitled  to  no  more  costs 
than  damages,  the  jury  having  assessed  the 
value  of  that  part  of  the  property  for  which  he 
recovered  at  less  than  $50.  2  R.  S.,509,  sec.  7, 
2d  ed. ;  Smott  v.  Bixley,  18  Wend.,  514. 

By  the  Court,  Nelson,  Ch.  J.  The  question 
in  this  case  is,  whether  the  defendant  is  en- 
titled to  costs,  under  the  circumstances,  he 
having  succeeded  in  showing  that  a  part  of  the 
property  replevied  belonged  to  him.  The 
cases  of  Seymour  v.  Billings,  12  Wend.,  285, 
and  Rogers  v.  Arnold,  Id.,  288,  n.,  would 
be  in  point  for  the  defendant,  had  the  value  of 
the  property  found  in  his  favor  exceeded  $50. 
Does  this  distinguish  the  present  case?  I  ap 
prebend  not.  In  Seymour  v.  Billings  the  dec- 
laration contained  but  one  count,  to  which  the 
plea  was  non  cepit ;  and  on  the  trial  the  de- 
fendant justified  as  a  constable,  by  virtue  of 
an  execution,  under  the  statute  which  allows 
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public  officers  to  plead  the  general  issue  and 
give  the  special  matter  in  evidence.  The  jury 
having  found  for  the  plaintiff  in  respect  to  one 
parcel  of  the  property,  and  for  the  defendant 
as  to  the  residue,  Jhe  court  said  the  verdict 
must  be  treated  as  if  the  declaration  contained 
two  distinct  counts  for  the  respective  parcels, 
or  the  defendant  had  avowed  for  each  respect- 
ively. In  that  aspect  of  the  pleadings,  a  sub- 
stantial issue  was  found  in  favor  of  each  party, 
and  each  was  entitled  to  costs.  2  R.  S.,  512, 
sec.  27,  2d  ed.\.WrigJit  v.  Williams,  2  Wend., 
632. 

If  the  court  were  right  in  thus  molding  the 
pleadings  in  the  case  of  Seymour  v.  Billings, 
there  can  be  no  doubt  of  the  correctness  of  the 
conclusion  at  which  they  arrived,  irrespective 
of  the  value  of  the  property  found  in  favor  of 
the  defendant.  Indeed,  I  do  not  see  that  the 
amount  of  property  successfully  *de-  [*355 
fended  has  anything  to  do  with  the  right  to 
costs.  For,  as  the  defendant  is  compelled  to 
appear  and  defend,  whether  the  amount  be 
more  or  less  than  $50,  the  principle  is  the  same. 
He  has  no  alternative  but  to  litigate,  or  give  up 
his  property. 

Though  there  may  be  some  difficulty  in  re- 
garding the  verdict  as  in  effect  rendered  upon 
a  declaration  containing  two  counts,  where 
there  is  in  fact  but  one,  it  seems  to  me  we  may 
treat  the  present  case  as  though  there  had  been 
separate  avowries  for  each  parcel  of  the  prop- 
erty, without  any  forced  construction  of  the 
pleadings.  For,  by  2  R.  S.,  277,  sees.  14,  15, 
2d  ed.,  an  officer  may  give  the  same  matter  in 
evidence  under  the  general  issue,  that  he  may 
under  any  form  of  appropriate  special  plead- 
ing. 

The  conclusion  at  which  I  have  arrived  is  at 
variance  with  what  seems  to  have  been  held  in 
Small  v.  Bixley,  18  Wend.,  514  ;  but  in  that 
case  the  court  must  have  overlooked  the  stat- 
ute. It  was  there  supposed  that  the  right  of 
the  defendant  to  costs,  where  both  parties  suc- 
ceed, turns  upon  the  idea  that  he  stands  in  the 
attitude  of  plaintiff,  and  hence  must  succeed 
in  defending  an  amount  of  property  that  would 
entitle  a  plaintiff  to  costs.  I  cannot  think  so. 
True,  the  defendant  in  replevin  is  regarded  as 
plaintiff  for  certain  purposes,  such  as  noticing 
the  cause  for  trial,  etc.;  but  there  is  no  reason 
for  so  regarding  him  on  the  question  of  final 
costs.  As  has  been  already  said,  he  is  not  a 
volunteer  in  the  litigation,  for  he  must  assume 
the  attitude  of  a  defendant,  or  lose  his  proper- 
ty which  has  been  wrongfully  taken.  And  I 
do  not  see  why  he  should  be  deprived  of  the 
privileges  of  a  defendant,  while  obliged  to  as- 
sume the  responsibilities  of  that  character. 
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I  am  of  opinion,  therefore,  that  the  motion 
should  be  granted. 
Ordered  accordingly. 

Explained— 30  Hun,  226. 

Cited  in— 18  Barb.,  97 ;  6  How.  Pr.,  466 ;  14  Abb.  Pr., 
324. 


356*]  *MATTER  OF  ST.  JOHN,  an  Ab- 
sconding Debtor. 

Attachment  against  Absconding,   Concealed  or 
Non-Resident  Debtor — Costs — Practice. 

Where,  after  the  commencement  of  proceedings 
by  attachment  against  an  absconding1,  concealed  or 
non-resident  debtor,  a  creditor  intervenes  by  peti- 
tion, etc.,  pursuant  to  2  R.  S.,  8, 9,  sees.  37,  38,  he  is 
entitled  to  be  allowed  his  costs  and  disbursements, 
though  the  amount  found  due  him  from  the  debtor 
be  ever  so  triflinsr. 

The  intervening-  creditor,  however,  is  not  entitled 
to  charge  a  retaining  fee  for  attorney  or  counsel 
employed  by  him. 

Nor  is  an  attorney  fee  of  $2.00  taxable  in  such  case 
for  "attending  upon  the  officer  to  have  him  receive 
and  file  the  petition." 

So  as  to  a  counsel  fee  of  83.75  for  "  attending  the 
trustees  to  make  proof  of  the  claim,"  provided  the 
claim  was  not  disputed,  but  allowed  on  the  affidavit 
of  the  creditor. 

The  allowance  for  the  petition  of  the  creditor, 
stating  his  desire  to  come  in,  should  not  exceed  one 
folio. 

The  trustees  of  the  debtor  are  entitled  to  notice 
of  taxation  in  such  case. 

Citations— 1  R.  S.,  770,  sees.  37,  38,  2d  ed.:  802,  sees. 
34,  35. 

EE-TAXATION  of  costs.  An  attachment 
having  been  applied  for  against  an  ab- 
sconding debtor,  the  firm  of  Williamson, 
Clark  &  Co.,  who  claimed  to  have  a  demand 
against  him,  filed  with  the  officer  an  affidavit 
of  the  amount  of  the  demand,  together  with  a 
petition,  pursuant  to  1  R.  S.,  770,  sees.  37, 38,  2d 
ed.;  and  the  demand  was  afterwards  proved 
before  the  trustees  and  allowed  at  $10.92.  Mr. 
Cook,  who  acted  as  attorney  and  counsel  for 
Williamson,  Clark  &  Co.,  claimed  to  be  en- 
titled to  costs,  and  he  procured  a  bill  thereof 
to  be  taxed  at  $17.62,  consisting  of  the  follow- 
ing items:  "  Retaining  fee,  $3.63  :  Draft  peti- 
tion of  claimant,  fol.  3,  $00.75:  Eng.  and  copy 
same  $00.75:  Attendance  on  officer  in  present- 
ing same,  $00.25  :  Attendance  on  officer  to 
have  him  receive  and  file  same,  $2.00:  Dr.  af- 
fidavit accompanying  petition,  fol.  1,  $00.25  : 
Engrossing  same  and  copy,  $00.25:  Oath  to 
same  $00. 12$:  Attorney  and  counsel  fee  at- 
tending trustees  to  make  proof  of  claim,  $5.25: 
Dr.  affidavit  proving  claim,  fol.  5,  $1.25:  Eng. 
and  copy.  $1.25:  Oath,  Isty:  Dr.  costs,  folio  2, 
$00.50:  Eng.  and  copy,  $00.50:  Taxation  and 
attendance  $00.75."  The  costs  were  taxed 
without  notice  to  the  trustees,  and  they  re- 
fused to  pay. 

357*]     *Mr.   D.  Cady.  for  the  trustees, 

moved  that  the  taxation  be  set  aside,  or  that  a 

re-taxation  be  ordered. 

Mr.  E.  F.  Smith,  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  Statute 
Concerning  Proceedings  Against  Absconding, 
Concealed  and  Non-resident  Debtors  provides 
that,  after  an  application  for  an  attachment, 
any  other  creditor,  having  any  demand  against 
the  debtor,  then  due,  whatever  may  be  its 
amount,  may  file  an  affidavit  with  the  officer, 
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specifying  the  amount,  together  with  a  petition 
stating  the  desire  of  the  creditor  to  be  deemed 
an  attaching  creditor;  and  that  thereupon  he 
shall  be  deemed  one,  and  entitled  to  the  same 
benefits  and  advantages,  and  subject  to  the 
same  responsibilities  and  obligations,  as  the 
creditor  at  whose  instance  such  attachment 
originally  issued.  1  R.  S.,  770,  sees.  37.  38, 2d 
ed.  It  is  also  provided  that,  when  an  attorney 
or  counselor  shall  have  been  employed  to  con- 
duct the  proceedings,  there  shall  be  allowed 
and  paid  to  the  prosecuting  creditor,  out  of 
the  funds  of  the  estate,  the  legal  costs  of  such 
attorney  and  counsel,  to  be  taxed  by  the  officer 
issuing  the  warrant;  and  that,  for  necessary 
disbursements,  and  drawing  the  necessary  pa- 
pers, the  same  rate  of  allowance  shall  be  taxed 
as  in  cases  prosecuted  in  the  Supreme  Court, 
where  Supreme  Court  costs  are  allowed,  to- 
gether with  the  like  fees  of  attorney  and  coun- 
sel for  attendance  before  the  trustees,  as  are 
now  taxable  upon  a  reference  in  the  Supreme 
Court.  Id.,  802,  sees.  34,  35. 

Doubtless,  according  to  the  statute,  a  cred- 
itor coming  in  under  proceedings  already  in- 
stituted, by  filing  the  requisite  affidavit  and 
petition,  is  entitled  to  all  the  rights  and  privi- 
leges of  the  original  attaching  creditor,  for 
the  purpose  of  collecting  his  demand,  be  the 
amount  of  it  more  or  less;  and  of  course  he  is 
entitled  to  a  taxation  of  costs  to  the  extent  of 
the  services  rendered.  In  cases  of  small  or 
trivial  debts,  the  costs  will  often  be  out  of  all 
proportion  to  the  value  of  the  subject-matter 
in  suit;  but  with  this  consideration  we  have 
nothing  to  do. 

I  think,  however,  a  retaining  fee  cannot  be 
taxed  in  cases  like  *the  present,  as  the  [*358 
creditor  comes  in  under  proceedings  already 
commenced,  and  begins  with  the  advantage 
derived  from  the  institution  of  them.  There 
is  but  a  single  attachment,  and  the  attorney 
concerned  in  issuing  it  is  the  one  entitled  to 
the  retainer. 

There  is  an  excess  of  folio  charged  for  the 
petition  required  by  the  statute.  This  need 
only  state  briefly  the  desire  of  the  creditor  to 
be  deemed  an  attaching  creditor,  which  can  be 
done  in  one  folio. 

Nor  is  there  any  such  allowance  as  $2  to  the 
attorney  for  attending  upon  the  officer  to  have 
him  receive  and  file  the  petition. 

And  where  the  claim  is  not  disputed,  but  al- 
lowed on  the  affidavit  of  the  party.  I  do  not 
see  any  propriety  in  taxing  a  counsel  fee  as  for 
attendance  on  the  trial  of  a  cause  in  the  Su- 
preme Court. 

The  bill  as  taxed  is  $17. 62,  from  which  there 
should  be  deducted  the  following  items,  viz.: 
1.  Retainer,  $3.63;  2.  Excess  of  folio  in  the 
charge  for  petition,  $1.00;  3.  Counsel  fee  on 
attendance  before  trustees,  $3.75;  and  4.  At- 
tendance on  officer,  etc.,  $2.00. 

I  think  notice  of  the  taxation  ought  to  have 
been  given  to  one  of  the  trustees.  Though  the 
statute  does  not  prescribe  it,  they  represent  the 
estate  of  the  debtor,  which  is  made  liable,  and 
they  should  have  an  opportunity  to  appear 
ami  contest  the  bill. 

Let  the  bill  of  costs  stand  as  taxed  at  $7.24, 
and  the  motion  be  denied,  without  costs. 

Rule  accordingly. 

Cited  ln-50  How.  Pr.,  356. 
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350*]  *THE  PEOPLE,  ex  rel.  UTLEY, 

v. 
HAYDEN  ET  AL.,  Canal  Appraisers. 

Lands  Taken  for  Canal— Damages— Appraisal 
of. 

The  owner  of  lands,  "  appropriated  by  the  Canal 
Commissioners  to  the  use  of  the  public,"is  entitled  to 
have  his  damages  appraised  as  soon  as  the  agents  of 
the  State  have  taken  possession  of  the  property  and 
commenced  executing  the  contemplated  work.  He 
is  not  bound  to  wait  until  the  work  is  completed. 

Citations— 1  R.  S.,  206,  sec.  16,  2d  ed. ;  211,  sec.  50 ; 
312.  sec.  53,  55-57,  213 :  18  Wend.,  9. 

MOTION  for  a  mandamus  against  Hayden 
and  others,  Canal  Appraisers.  In  1886 
the  Legislature  passed  an  Act  authorizing  the 
construction  of  the  Black  River  Canal;  Sess. 
L.  of  1836,  p.  207;  and  in  the  summer  of  1888 
a  survey  was  made  and  the  work  commenced. 
The  canal  was  in  the  progress  of  construction 
for  the  three  succeeding  years,  since  which 
time  nothing  has  been  done  towards  complet- 
ing it.  A  section  of  the  canal  crosses  the  fafm 
of  the  relator  in  the  Town  of  Western,  Oneida 
Co. ;  and  this  portion  was  nearly  finished  when 
the  work  was  suspended.  May  17,  1843,  he 
presented  a  claim  for  damages  to  the  Canal 
Appraisers,  amounting  to  more  than  $2,000; 
but  they  declined  to  act  upon  it,  assigning  as  a 
reason  that  doubts  were  entertained  as  to  their 
jurisdiction.  It  was  agreed  that  a  peremptory 
mandamus  might  be  awarded  in  the  first  in- 
stance, if  the  opinion  of  the  court  was  in  favor 
of  the  relator.  (a) 

Mr.  G.  P.  Barker,  Atty-Gen.,  for  the  re- 
lator. 

Mr.  A.  Bennett,  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  appraise- 
ment of  damages  for  lands  appropriated  to  the 
36O*]  making  and  use  of  the  Black  *River 
Canal,  depends  upon  the  general  law  of  the 
State  regirlating  this  department  of  the  canal 
system,  which  provides  as  follows:  "When 
any  lands,  waters  or  streams,  appropriated  by 
the  Canal  Commissioners  to  the  use  of  the  pub- 
lic, shall  not  be  given  or  granted  to  the  State, 
it  shall  be  the  duty  of  the  appraisers  to  make 
a  just  and  equitable  estimate  and  appraisement 
of  the  damages,  and  benefits,  resulting  to  the 
persons  interested  in  the  premises  so  appropri- 
ated, from  the  construction  of  the  work,  for 
the  purpose  of  making  which,  such  premises 
shall  have  been  taken/  1  R.  S.,  211,  sec.  50, 
2d  ed.  It  is  also  provided  that  every  person 
interested  in  the  premises  so  appropriated, 
shall,  within  one  year  after  they  shall  have 
been  taken  for  the  use  of  the  State,  present  to 
the  appraisers  a  statement  of  his  claim  for 
damages  in  writing,  etc.  Id.,  212,  sec.  53.  The 
appraisers  are  required  to  make  a  regular  en- 
try of  each  appraisement,  certified  and  signed, 
and  containing  a  description  of  the  premises 
so  appropriated,  in  a  book  kept  by  the  Canal 
Commissioners,  a  transcript  of  which  entry, 
signed  by  the  appraisers,  and  acknowledged 
and  proved  as  a  conveyance  of  lands,  is  to  be 

(a)  It  is  understood  that  the  opinion  entertained 
by  the  Canal  Appraisers  was  in  accordance  with  the 
decision  of  the  court ;  and  that  they  refused  to  act 
on  the  application  to  them,  by  arrangement  with 
the  relator,  in  order  to  obtain  a  judicial  determina- 
tion of  the  question. 
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recorded  in  the  clerk's  office  of  the  county  in 
which  the  premises  are  situated;  and  when  so 
recorded,  the  fee  simple  shall  be  deemed  vest- 
ed in  the  people  of  the  State.  Id.,  sees.  55-57. 
The  68th  section  declares  that,  it  the  damages 
exceed  the  benefits,  it  shall  be  the  duty  of  the 
Canal  Commissioners  to  pay  the  amount  of 
such  excess  of  damages  to  the  persons  entitled 
thereto.  Id.,  218. 

It  will  be  seen  by  the  above  provisions  that 
it  is  made  the  duty  of  the  Appraisers  to  enter 
upon  the  estimate  and  appraisement  of  the 
damages,  in  all  cases,  as  soon  as  the  Canal 
Commissioners  have  appropriated  the  lands  of 
a  citizen  to  the  use  of  the  public;  and  the  only 
question,  therefore,  is,  whether  the  facts  be- 
fore us  disclose  a  case  of  such  an  appropria- 
tion. If  they  do,  the  appraisers  should  go  on 
and  discharge  their  duty;  and  if  they  refuse, 
a  mandamus  is  the  appropriate  remedy. 

On  the  part  of  the  people  it  is  insisted  that 
no  appropriation  takes  place,  within  the  mean- 
ing of  the  statute,  until  the  work  on  the  canal 
is  finished;  while  the  relator  contends  that  an 
appropriation  *takes  place  as  soon  as  [*361 
the  State  has  surveyed  and  settled  upon  the 
route,  and  entered  upon  and  taken  permanent 
and  exclusive  possession  of  the  lands,  prepara- 
tory to  the  commencement  of  the  work;  or  at 
all  events,  as  soon  as  the  public  agents  have 
taken  possession  and  commenced  the  execu- 
tion of  the  work. 

It  seems  to  me  that,  if  we  regard  either  the 
language  of  the  statute  provisions,  or  the  spirit 
and  object  of  their  enactment,  in  connection 
with  the  obligation  resting  upon  the  Legisla- 
ture to  provide  compensation  to  persons  whose 
property  has  been  taken  for  the  public  benefit, 
the  view  of  the  relator  is  much  the  soundest 
and  best  sustained. 

Although  it  may  not  be  necessary,  within 
the  constitutional  provision,  that  the  amount 
of  compensation  should  be  actually  ascer- 
tained and  paid  before  property  is  thus  taken, 
it  is,  I  apprehend,  the  settled  doctrine,  even  as 
it  respects  the  State  itself,  that,  at  least,  cer- 
tain and  ample  provision  must  be  first  made  by 
law,  except  in  cases  of  public  emergency,  so 
that  the  owner  can  coerce  payment  through 
the  judicial  tribunals  or  otherwise,  without 
any  unreasonable  or  unnecessary  delay.  Oth- 
erwise, the  law  making  the  appropriation  is  no 
better  than  blank  paper.  Btoodgood  v.  R.  R. 
Co.,  18  Wend.,  9.  The  provisions  of  the  stat- 
ute prescribing  the  mode  of  compensation  in 
cases  like  the  present,  when  properly  under- 
stood and  administered,  come  fully  up  to  this 
great  fundamental  principle;  and  even  if  any 
doubt  could  be  entertained  about  their  true 
construction,  it  should  be  made  to  lean  in  fa- 
vor of  the  one  that  is  found  to  be  most  in  con- 
formity with  the  constitutional  requisite. 

The  statute  places  the  right  to  have  compen- 
sation made,  where  the  principle  of  the  Con- 
stitution places  it,  viz. :  upon  the  forcible  de- 
vestment  of  the  use  and  enjoyment  of  private 
property,  for  the  public  benefit;  and  not,  as 
contended  in  behalf  the  people,  upon  the 
completion  of  the  public  work  for  which  it  is 
taken.  The  latter  is  a  question  in  which  the 
individual  has  no  special  interest,  depending 
upon  the  will  or  wisdom  of  the  Legislature, 
and  all  the  considerations  which  usually  enter 
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362*]  into  and  influence  legislative  action. 
The  work  may  be  completed  in  one,  two  or 
more  years,  or  it  may  never  be  completed. 

The  statute  before  us  places  the  right  to 
compensation  upon  no  such  contingent  and 
fluctuating  basis.  When  the  public  agents 
have  entered  upon  and  taken  possession  of  the 
property  in  the  manner  contemplated  by  the 
statute,  1  R.  S.,  206,  sec.  16,  2d  ed.,  the  event 
has  happened  which  entitles  the  owner  to  an 
appraisement  of  his  damages.  Though  the 
work  should  never  be  completed,  it  is  all  the 
same  to  the  owner,  except  that  he  may  thus  be 
deprived  of  the  benefits  which  the  Apprais- 
ers are  required  to  deduct  from  the  damages 
sustained.  But  that,  perhaps,  is  a  wrong  with- 
out a  remedy. 

Without  pursuing  the  argument  further,!  am 
of  opinion  that  the  motion  should  be  granted. 

Ordered  accordingly ,(b) 

Cited  in— 11  N.  Y.,  312 ;  45  N.  Y.,  244  ;  6  Am.  Rep., 
78  ;  54  N.  Y.,  148 :  89  N.  Y.,  195,  212 :  96  N.  Y.,  237 ;  7 
Barb.,  438 ;  15  Barb.,  643 :  66  How.  Pr.,  361 :  67  How. 
Pr.,  127 ;  1  Sweeny,  87 ;  8  W.  Dig.,  363  :  2  Abb.  U.  S., 
110 ;  31  Cal.,  559 :  41  Ind.,  389 ;  39  N.  J.  L.',  671 ;  34  Am. 
Rep..  341  (127  Mass.,  54). 

(b)  See.  Baker  v.  Johnson,  2  Hill,  342. 


THE  AMERICAN  EXCHANGE  BANK 

t>. 

THE  MORRIS  CANAL  AND  BANKING 
COMPANY. 

RICHARDS  &  SELDEN  v.  THE  SAME. 

Sale  of  Land  on  Fi.  Fa. — Redemption—  When 
Judgment  Lien  Takes  Effect — Practice. 

Where  real  estate  is  sold  pn  &fl.fa.,  and  a  creditor 
redeems  by  virtue  of  a  junior  judgment,  he  cannot 
recall  the  money  paid  for  that  purpose,  though  he 
has  also  a  j  udgment  older  than  the  one  under  which 
the  sale  took  place,  and  the  premises  are  not  worth 
more  than  the  sum  bid  by  the  purchaser. 

In  general.where  the  plaintiff  in  a  suit  commenced 
•(•tost  a  foreign  corporation,  by  attachment  of 
real  property,  obtains  judgment,  his  lien  dates  from 
the  time  the  property  was  attached,  and  not  mere- 
ly from  the  rendition  of  the  judgment. 

The./l./a.  on  such  judgment  must  be  directed  to 
and  executed  by  the  sheriff  who  served  the  attach- 
ment, notwithstanding  he  has  since  gone  out  of  of- 
fice. 

Citations-18Wend.,  628 ;  2  R.  S.,  357,  sees.  72, 74 ;  375. 
aecs.  15.  16 :  376.  sees.  21. 24 ;  377,  sec.  30,  2d  ed. 

MARCH  10,  1840,  the  American  Exchange 
Bank  commenced  a  suit  by  attachment 
against  the  Morris  Canal  and  Banking  Com- 
pany, a  foreign  corporation;  and  Jacob  Acker, 
then  sheriff  of  the  City  and  County  of  N.  Y., 
3W3*]  to  whom  the  attachment  *was  deliv- 
ered,'seized  the  banking  house  and  certain 
other  property  of  the  Company.  June  26  fol- 
lowing, Richards  &  Selden  commenced  an  ac- 
tion in  the  same  way  against  the  company,  and 
the  same  property  was  attached.  They  ob- 
tained a  judgment  in  their  suit  May  12,  1841, 
for  $38,864.65  debt,  and  $266.65  damages  and 
costs,  which  was  docketed  in  this  court  on  the 
same  day,  and  in  the  clerk's  office  of  the  coun- 
ty July  9,  1842.  The  American  Exchange  Bank 
obtained  judgment  in  their  suit  May  22,  1841, 
for  $39,674.50  damages  and  costs,  which  was 
docketed  on  the  same  day  in  this  court. and  in 
the  clerk's  office  of  the  county  October  25, 1848. 
The  sheriff  collected  some  money  from  certain 
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choses  in  action  which  had  been  attached,  and 
from  the  rents  and  profits  of  the  banking  house, 
and  paid  over  the  same  to  the  American  Ex- 
change Bank.  December  15,  1841,  the  Bank 
issued  execution  on  its  judgment,  and  directed 
and  delivered  the  same  to  "  Jacob  Acker,  Es- 
quire, late  sheriff,"  etc.,  he  having  gone  out  of 
office  with  the  close  of  the  preceding  year.  By 
virtue  of  the  execution  the  late  sheriff  sold  the 
banking  house  which  had  been  attached,  to 
David  Leavitt,  the  President  of  the  American 
Exchange  Bank,  for  $22,500,  and  gave  him 
the  usual  certificate  of  sale  July  9,  1842.  Rich- 
ards &  Selden  were  cognizant  of  these  proceed- 
ings and  approved  of  the  same.all  parties  hav- 
ing assumed  from  the  beginning  that  the  rights 
of  the  creditors  took  precedence  from  the  issu- 
ing of  the  attachments,  and  not  from  the  dock- 
eting of  the  judgments.  October  9,  1842.  the 
whole  matter  was  adjusted,  so  far  as  related  to 
the  money  collected  by  the  sheriff,  and  after 
satisfying  the  bank  judgment,  a  balance  of 
$3,037.36  was  paid  over  by  the  sheriff  to  Rich- 
ards &  Selden,  to  be  applied  on  their  judg- 
ment. October  9,  1843,  Richards  &  Selden  re- 
deemed from  the  sale  under  the  bank  judgment, 
by  paying  the  purchase  money  and  interest, 
amounting  to  $24,468.75.  This  redemption  was 
not  made  under  their  judgment  above  men- 
tioned ;  but  under  a  second  judgment  which 
they  had  obtained  against  the  Morris  Canal  and 
Banking  Company,  and  which  was  junior  to 
the  *bank  judgment  under  which  the  [*364 
sale  was  made.  After  making  the  redemption, 
Richards  &  Selden  obtained  an  order  staying 
the  money  in  the  hands  of  the  sheriff  with  a  view 
to  this  motion. 

Messrs.  N.  B.  Blunt  and  S.  Stevens  now 
moved  for  an  order  that  the  sheriff  pay  over 
the  money  in  his  hands  to  Richards  &  Selden, 
on  the  ground  that  their  first  judgment  was 
docketed  prior  to  the  bank  judgment,  and  so 
they  have  the  right  to  the  money  for  which  the 
land  was  sold. 

Mr.  S.  A.  Foot.for  the  American  Exchange 
Bank. 

By  the  Court,  Bronson,  J.  In  the  view  which 
I  am  about  to  take  of  the  case,  it  will  not  be 
necessary  to  decide  the  question  which  was  so 
ably  discussed  on  the  argument.  I  shall  assume, 
without  expressing  any  opinion  on  the  point, 
that  Richards  &  Selden  are  right  in  saying  that 
the  attachments  created  no  lien  on  the  real  es- 
tate, and  that  the  lien  only  commenced  when 
the  judgments  were  recovered  and  docketed. 
The  case  will  then  stand  thus:  Richards  &  Sel- 
den had  the  first  lien;  the  American  Exchange 
Bank  bad  the  second  ;  and  then  came  a  third 
lien,  being  another  judgment  in  favor  of  Rich- 
ards &  Selden.  The  Bank  sold  the  real  estate 
under  the  judgment  in  its  favor,  which  might 
well  be  done,  although  that  was  not  the  oldest 
lien.  The  purchaser  took  the  property  subject 
to  the  prior  lien.  Richards  &  Selden  then  re- 
deemen  under  a  judgment  which  was  junior  to 
both  the  others,  and  they  now  seek  to  recall 
the  money  which  they  voluntarily  paid  to  the 
sheriff  for  the  purpose  of  making  the  redemp- 
tion. I  see  no  principle  upon  which  that  c:in 
be  done.  They  claim  the  money  on  the  ground 
that  they  have  the  oldest  lien.  That  is  true  as 
to  the  first  of  the  two  judgments  which  they 
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obtained  ;  but  the  Hen  of  that  judgment  has 
not  been  affected  by  the  sale  under  the  bank 
judgment  and  the  redemption  from  that  sale. 
The  lien  still  continues, and  Richards  &  Selden 
are  at  liberty  to  enforce  it  by  selling  under  the 
judgment  whenever  they  think  proper.  As  to 
the  judgment  under  which  they  redeemed, they 
365*]*stand  in  the  same  condition  as  though 
it  had  been  recovered  by  a  third  person,  and  he 
had  redeemed.  Had  such  been  the  case,  Rich- 
ards &  Selden  would  have  no  right  to  the  mon- 
ey which  the  third  person  had  paid.  Their 
remedy  would  be  by  a  sale  under  their  judg- 
ment which  was  first  docketed.  And  such  is 
their  remedy  now.  True,  a  sale  may  do  them 
no  good.  But  that  is  a  matter  which  they  should 
have  considered  before  they  parted  with  their 
money  and  took  title  under  a  junior  judgment. 

Although  the  fact  is  not  stated  in  the  mov- 
ing papers,  it  appears  from  those  in  opposition 
to  the  motion  that  Richards  &  Selden  issued  an 
execution  on  their  judgment  and  delivered  it 
to  the  late  sheriff  July  20,  1842,  eleven  days 
after  he  had  sold  on  the  bank  judgment.  It  is 
said  that  this  was  sufficient  to  entitle  them  to 
the  money  made  by  the  sale;  and  People  v.  Uls- 
ter C.  P.,  18  Wend.,  628,  is  cited  in  support  of 
the  position.  But  the  question  in  that  case  was 
upon  the  title  to  the  surplus  money  on  a  sale 
after  paying  the  judgment  on  which  the  sale 
was  made.  Here,  the  surplus  money,  after  sat- 
isfying the  judgment  under  which  the  sale 
took  place,  has  been  paid  to  Richards  &  Selden. 
The  sheriff  did  not  have  the  execution  at  the 
time,  and  of  course  did  not  sell  by  virtue  of 
their  judgment,  and  they  could  not  reach  any- 
thing more  than  the  surplus  by  the  subsequent 
delivery  of  their  execution  to  the  sheriff.  If 
their  execution  had  been  issued  before.and  the 
sheriff  had  sold  under  it,  we  must  suppose  that 
the  land  would  have  brought  a  much  larger 
sum.  As  it  was,  the  purchaser  took  the  land 
subject  to  the  prior  lien  of  their  judgment;  and 
I  repeat,  their  remedy  lies  in  a  sale. 

I  shall  say  nothing  about  the  supposed  irreg- 
ularity of  issuing  the  execution  to  the  late 
sheriff, for  the  reason  that  the  counsel  for  Rich- 
ards &  Selden  said  they  did  not  wish  to  press 
that  point  it  the  main  question  should  be  de- 
cided against  them. 

Motion  denied. 

The  above  motion  was  argued  in  December, 
1843,  and  decided  during  the  succeeding  Janu- 
366*]  ary  Term.  At  the  Special  Term  *in 
February,  1844, the  counsel  for  Richards  &  Sel- 
den obtained  leave  to  re-argue  the  motion, when 
they  contended:  1.  That  no  lien  on  the  real  es- 
tate of  the  defendants  was  acquired  by  the  at- 
tachment, but  only  by  the  judgment ;  and  2. 
That  the  sale  in  question  was  void,  inasmuch 
as  the^i.  fa.  was  directed  to  and  executed  by 
the  late  sheriff,  instead  of  the  person  then  in 
office. 

After  argument,  the  case  was  held  under  ad- 
visement until  May,  1844,  when  the  following 
opinion  was  delivered: 

By  the  Court,  Nelson,  Ch.  J.  There  can 
be  no  doubt,  I  think,  that  the  lien  dates  from 
the  seizure  under  the  attachment,  and  not 
from  the  judgment;  and  that  the  sale  in  the 
present  case  was  properly  made  by  the  officer 
who  served  the  attachment. 
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The  statute,  after  providing  for  the  com 
mencement  of  suits  against  foreign  corpora- 
tions by  attachment,  directs  that  the  attach- 
ment shall  be  issued  to  the  sheriff  of  the  coun- 
ty in  which  any  property  of  the  corporation 
may  be,  "commanding  him  to  attach  and 
safely  keep  all  the  estate,  real  and  personal,  of 
such  corporation."  2  R.  S.,  375,  sees.  15,  16, 
2d  ed.  The  attachment  is  to  be  executed  in 
the  manner  prescribed  by  law  in  case  of  at- 
tachments against  absent  debtors;  and  the 
sheriff  is  required  to  make  and  return  an  in- 
ventory, and  "keep  the  property  seized  by 
him,  or  the  proceeds  of  such  as  shall  have  been 
sold,  to  answer  any  judgment  which  may  be 
obtained  in  such  suit."  Id.,  376,  sec.  21.  The 
next  section  provides  for  an  immediate  sale  of 
perishable  articles,  and  of  certain  other  prop- 
erty which  is  specified,  such  as  vessels,  etc., 
after  which  it  is  declared  that,  if  judgment  be 
rendered  for  the  plaintiff,  and  an  execution  is- 
sued thereon,  the  sheriff  "  shall  pay  over  to 
such  plaintiff  the  proceeds  of  all  sales  of  per- 
ishable property,  or  of  any  vessel,  etc.,  or  so 
much  thereof  as  may  be  necessary  to  satisfy 
such  execution;  and  if  any  balance  remain 
due,  he  shall  sell  under  such  execution,  so 
much  of  the  property  of  such  corporation  re- 
maining in  his  hands,  as  may  be  necessary  to 
satisfy  such  balance."  Id.,  sec.  24. 

*It  is  apparent,  from  these  several  [*367 
provisions,  that  the  property  attached,  both 
real  and  personal,  is  to  be  held  under  the  at- 
tachment by  the  officer,  from  the  time  of  the 
seizure  until  the  rendition  of  the  judgment,  in 
order  that  it  may  be  applied  in  satisfaction  of 
the  debt;  and  that  the  right  thus  to  apply  the 
property  relates  back  to  the  seizure.  The  pro- 
ceeding to  judgment  is  a  mode  of  liquidating 
the  demand  of  the  attaching  creditor  with  a 
view  to  such  application,  instead  of  appointing 
trustees  for  that  purpose,  as  in  the  case  of  ab- 
sent or  absconding  debtors. 

This  conclusion  is  confirmed,  if  confirma- 
tion were  necessary,  by  the  following  provis- 
ion of  the  statute:  "If  there  be  more  than 
one  attachment  issued  against  any  foreign  cor- 
poration, in  behalf  of  several  plaintiffs,  at  the 
same  term,  or  during  the  same  vacation  of 
a  term,  and  judgments  be  rendered  in  favor 
of  such  plaintiffs,  the  court  shall  apportion  the 
proceeds  arising  from  the  sale  of  the  defend- 
ant's property,  among  the  said  plaintiffs,  in 
proportion  to  the  amount  of  their  respective 
judgments."  2  R.  S.,  377,  sec.  30,  2d  ed.  In 
all  other  cases  it  is  clear  that  the  seizure  must 
determine  the  right  of  application. 

The  next  question  is,  as  to  the  officer  who 
may  execute  the./?,  fa.  It  appears  to  me  that 
the  provisions  of  the  statute  already  referred 
to,  indicate  the  sheriff  making  the  seizure  as 
the  one  who  should  complete  the  proceedings. 
The  property  is  in  his  custody,  and  he  is  "to 
keep  it  safely,  in  the  language  of  the  Legisla- 
ture, to  answer  any  judgment  which  may  be 
obtained  in  the  suit.  And  there  is  no  clause 
in  this  or  any  other  statute,  providing  for  a 
change  of  custody  upon  the  coming  in  of  the 
new  sheriff.  On  the  contrary,  it  is  provided 
by  2  R.  S.,  357,  sec.  72,  2d  ed.,  that  the  former 
sheriff  shall  deliver  to  his  successor  all  execu- 
tions, attachments  and  final  process,  except 
such  as  the  said  former  sheriff  shall  have  exe- 
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cuted,  or  shall  have  begun  to  execute,  by  the 
collection  of  money  thereon,  or  by  a  levy  on 
property  in  pursuance  thereof.  By  section  74 
of  the  same  statute,  the  former  sheriff  is  re- 
quired to  return  in  his  own  name  all  writs  of 
capias  ad  respondendum,  etc.,  all  attachments 
and  all  executions  which  he  shall  have  fully 
executed;  and  he  is  authorized  to  proceed  and 
complete  the  execution  of  all  final  process  and 
368*]  *attachments  which  he  shall  have  be- 
gun to  execute,  by  a  collection  of  the  money 
thereon  or  by  a  levy  on  property  in  pursuance 
thereof. 

As  no  provision  is  found  for  delivering  over 
property  seized  by  the  former  sheriff  in  cases 
like  the  present,  it  is  clear  that  he  must  retain 
it  under  the  attachment  until  judgment  is  ob- 
tained, notwithstanding  his  term  of  office  has 
expired.  And  he  is  not  only  required  to  keep 
it  till  then,  but  is  to  pay  over  to  the  plaintiff, 
in  case  judgment  is  obtained,  the  proceeds  of 
all  sales  of  perishable  property,  vessels,  etc. ; 
and  if  any  balance  remains  due,  the  sheriff  is 
to  sell  so  much  of  the  property  remaining  in 
his  hands  as  shall  satisfy  such  balance. 

I  think  the./?,  fa.  in  the  present  case  was 
properly  directed  to  and  executed  by  the  per- 
son who  served  the  attachment,  and  that  the 
sale  was  regular.  The  motion  should,  there- 
fore, be  denied. 

Ordered  accordingly. 

Explained— 7  How.  Pr.,  337. 

Cited  in-2  Sandf.  Ch.,  522 ;  3  Barb.,  568:  10  Barb., 
108 :  19  How.  Pr.,  390 ;  20  How.  Pr.,  437 ;  44  How.Pr.. 
229 ;  12  Abb.  Pr.,  384 ;  16  Abb.  Pr.,  375 ;  3  Rob..  163 ;  3 
Lear.  Obs.,  378. 


BRAINARD  ET  AL.,  «.  HANFORD  ET  AL. 

Practice— Service  of  Papers— Delay — Default— 
Affidavit  of  Merits — Service  of. 

Where  service  of  a  paper  is  delayed  until  the  day 
on  which  a  default  for  the  want  of  it  may  be  regu- 
larly  taken,  and  the  attorney,  without  knowledge 
of  any  service,  takes  the  default  on  that  day,  it  will 
be  upheld  as  regular,  though  in  fact  taken  after 
the  paper  was  served. 

Accordingly,  where  an  affidavit  to  prevent  an  in- 
quest was  served  on  the  second  day  of  the  circuit, 
by  leaving  it  at  the  office  of  the  plaintiff's  attorney, 
no  one  being  in  at  the  time,  and  he  took  the  inquest 
a  few  moments  afterwards,  but  without  knowing 
that  the  affidavit  had  been  served ;  held,  that  his 
proceedings  were  regular. 

An  affidavit  to  prevent  an  inquest  sometimes  may 
and  at  other  times  should  be  served  in  a  different 
manner  from  what  is  required  in  relation  to  other 
papers.  Per  Bronson. ./. 

Where  the  affidavit  is  served  at  the  circuit,  and  the 
plaintiff's  attorney  is  not  present,  it  may  be  dellv- 
«red  to  the  counsel  having  charge  of  the  cause.  Per 
Bronson,  J. 

If  the  affidavit  is  not  delivered  at  the  circuit,  it 
must  be  served  in  such  a  way  that  it  will  probably 
come  to  the  knowledge  of  the  attorney  in  season  to 
enable  him  to  communicate  with  bis  counsel  before 
the  Inquest  is  taken.  Per  Branson,  J. 

Citation— Laws,  1838,  p.  249,  sec.  18. 

MR.  *M.  T.  Reynolds,  for  the  defend- 
ants, moved  to  set  aside  an  inquest  which 
3OJ)*]  *had  been  taken  in  this  case  by  the 
plaintiffs  at  the  N.  Y.  Circuit.  On  the  second 
day  of  the  circuit,  the  court  was  to  open  at 
half  past  ten  o'clock  in  the  morning.  About 
20  minutes  before  that  time,  the  attorneys  for 
the  plaintiffs  left  their  office  in  the  city  for  the 
purpose  of  attending  the  circuit;  and,  on  the 
opening  of  the  court  at  the  appointed  time, 
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they  proceeded  and  took  the  inquest,  not  hav- 
ing then  heard  of  an  affidavit  of  merits.  On 
leaving  their  office  they  put  up  a  written  no- 
tice in  a  conspicuous  place  on  the  outside  of 
the  door,  stating  that  they  had  gone  to  the 
City  Hall.  Very  soon  afterwards,  and  before 
the  inquest  was  taken,  the  agent  of  the  de- 
fendants' attorneys  entered  the  office,  the  door 
being  unlocked,  and  finding  no  person  there, 
served  a  copy  of  an  affidavit  of  merits,  the 
original  having  been  properly  filed,  by  leaving 
the  same  in  a  conspicuous  place  on  the  table  in 
the  office.  The  defendants'  attorneys  resided 
at  Kingston,  and  sent  the  affidavit  to  their 
agent  in  the  city  to  be  filed  and  served. 

Mr.  A.  K.  Hadley,  for  the  plaintiffs.cited 
Havens  v.  Dibble,  18  Wend.,  655. 

By  the  Court,  Bronson,  /.  It  may  be  laid 
down  as  a  general  rule,  that  where  the  party 
waits  and  serves  a  paper  on  the  day  when  his 
default  for  the  want  of  it  may  be  regularly 
taken,  and  the  default  is  taken  on  that  day,  in 
good  faith,  and  without  knowing  of  the  serv- 
ice, we  will  not  inquire  or  take  notice  of  the 
fact  that  the  service  was  at  an  earlier  hour  in 
the  day  than  the  taking  of  the  default.  The 
case  cited  at  the  bar  went  upon  that  principle. 
I  see  no  reason  why  a  more  liberal  rule  should 
be  adopted,  where,  as  in  this  case,  the  motion 
to  set  aside  the  default  is  made  on  the  sole 
ground  of  irregularity. 

There  is  a  further  reason  why  this  motion 
should  not  be  granted.  Although  as  to  most 
papers  the  mode  of  service  was  well  enough.it 
was  not  sufficient  under  the  circumstances  of 
this  case.  I  do  not  go  upon  the  ground  of  any 
want  of  good  faith  on  the  part  of  the  defend- 
ants' attorneys,  or  their  *agent  ;  for  [*37O 
there  is  no  reason  to  believe  that  any  wrong 
was  intended.  But  an  affidavit  to  prevent  an 
inquest  sometimes  may  and  at  other  times 
should  be  served  in  a  different  manner  from 
what  is  required  in  relation  to  other  papers. 
At  the  circuit.if  the  plaintiff's  attorney  is  not 
present,  it  may  be  delivered  to  the  counsel  hav- 
ing the  cause  in  charge.  If  not  delivered  at 
the  circuit,  it  should  be  served  in  such  a  way 
that  it  will  probably  come  to  the  knowledge  of 
the  attorney  in  season  to  enable  him  to  com- 
municate with  the  counsel  before  the  inquest 
is  taken.  Any  other  rule  might  lead  to  great 
abuse.  In  this  case,  the  plaintiffs'  attorneys 
had  left  their  office  for  the  purpose  of  attend- 
ing the  court.before  the  paper  was  served  .and 
the  inquest  was  taken  without  any  knowledge 
of  an  affidavit  of  merits.  The  agent  made  a 
mistake  in  leaving  the  paper  in  the  vacant  of- 
fice. Or,  if  he  left  it  there,  he  should  have 
sought  the  attorneys  and  informed  them  of  the 
service. 

Motion  denied. 

Explained  and  distinguished— 24  How.  Pr.,36. 
Cited  in-3  Lans.,183 ;  57  Barb.,452 :  11  How.  Pr..484. 


MATTER  OF  THE  BANK  OF  DAN8VILLE. 

This  court  has  no  authority  to  set  aside  an  election 
of  directors  by  an  association  formed  under  the|gen- 
eral  Banking  Law. 

THE  Bank  of  Dansville  is  an   Association 
formed  under  the  general  Banking  Law 
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of  1838.  The  articles  provide  for  the  election 
of  thirteen  directors  on  the  first  Tuesday  of 
January,  annually.  At  the  election  held  in 
January  last,  thirteen  persons  were  declared 
elected,  as  to  six  of  whom  there  was  a  contest, 
and  other  persons  claimed  their  places. 

.'/'•.  M.  T.  Reynolds,  for  the  claimants, 
moved  to  set  aside  the  election  as  to  the  six 
persons, under  the  summary  power  of  the  court 
in  relation  to  the  election  of  officers  of  mon- 
eyed corporations.  1  R.  S.,  598.  sees.  47-50. 
He  cited  and  commented  on  People  v.  Assessors 
of  Watertown,  1  Hill,  616  ;  and  Willoughby  v. 
Comstoek,  8  Id.,  889. 

371*]  *Mr.  S.  Stevens,  contra,  insisted: 
1.  That  the  statute  giving  the  court  summary 
jurisdiction  over  the  elections  of  moneyed  cor- 
porations is  not  applicable  to  associations  un- 
der the  general  Banking  Law  ;  and  2.  That  if 
these  associations  are  corporations  for  all  pur- 
poses, then  the  Bank  of  Dansvillc  has  no  legal 
existence,  for  the  Act  of  1838  was  not  passed 
by  a  two  third  vote,  and  is,  therefore,  uncon 
stitutional  and  void.  Purdy  v.  People,!  Hill  ,384. 

By  the  Court,  Bronson,  J.  If  there  is  any 
such  artificial  person  or  legal  being  as  "  The 
Bank  of  Dansville,"  there  can  be  no  doubt  that 
it  is  a  corporpation  ;  and  it  is  such  for  any  and 
all  purposes,  whatever  consequences  may  fol- 
low. But  it  is  not  now  necessary  to  consider 
the  consequences  ;  for  I  think  our  summary 
jurisdiction  in  relation  to  elections  does  not  ex- 
tend to  this  class  of  corporations.  The  only 
moneyed  corporations  in  existence  at  the  time 
our  powers  were  conferred,  were  such  as  had 
an  organization  which  was  prescribed  by  law. 
It  was  provided  by  their  charters,  or  by  some 
other  statute,  that  their  affairs  should  be  man- 
aged by  a  Board  of  Directors  or  Trustees, who 
should  be  elected  at  stated  periods,  and  in  a 
specified  manner.  When  once  in  the  office, 
they  could  not  be  removed  by  the  stockhold- 
ers until  the  next  annual  election  ;  and  hence 
the  necessity  for  a  summary  power  of  removal 
where  they  had  come  in  by  an  irregular  elec- 
tion. But  the  general  Banking  Law  does  not 
in  terms  provide  for  any  other  officers  than  a 
president  and  cashier.  If  others  are  appoint- 
ed, the  nature  and  extent  of  their  powers  and 
duties,  and  the  time  and  manner  of  making  the 
appointment,  are  all  left  to  conventional  ar- 
rangement among  the  associates.  And  beyond 
this,  the  officer  may  be  removed  at  pleasure. 
Stat.  1838,  p.  349,  sec.  18.  If  the  election  or 
appointment  is  not  made  in  pursuance  of  the 
agreement  between  the  associates,  those  who 
are  injured  may  perhaps  have  an  action  ;  or 
the  courts  may  decide  upon  the  title  of  the  of- 
ficer when  the  question  comes  up  incidentally 
in  some  collateral  suit  or  proceeding.  But  I 
cannot  suppose  that  the  Legislature  intended 
we  should  have  a  summary  jurisdiction  for  the 
372*]  enforcement  of  *contracts  ;  or  that  such 
a  power  would  be  given  in  any  case  where 
there  could  be  no  necessity  for  its  exercise.  If 
one  of  the  old  banks  appoints  a  clerk, attorney, 
or  other  agent  not  specially  provided  for  by 
the  charter,  we  have  no  power  to  remove  him  ; 
nor  is  there  any  reason  why  such  a  jurisdiction 
should  exist,  for  the  bank  can  make  the  re- 
moval at  pleasure.  And  so  it  is  with  the  di- 
rectors or  trustees  which  the  stockholders  of 
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one  of  the  new  banks  may  agree  to  elect  or  ap- 
point. The  Bank  is  not  required  by  law  to 
have  any  such  officers  ;  and  whether  the  ap- 
pointment is  made  in  pursuance  of  the  articles 
of  association  or  not,  the  incumbents  may  be 
removed  at  the  pleasure  of  the  associates.  As 
we  have  no  power  to  set  aside  the  election,  I 
shall  not  examine  the  merits  of  the  controversy. 
Motion  dented. 

Distinguished— 3  N.  Y..  486. 

Explained— 5  Barb..  15. 

Cited  in— 1  Denio,  15,  523 ;  6  Leg.  Obs.,  407. 


KENTISH  «.  TATHAM  ET  AL. 

Where  a  defendant  is  sued  a  second  time  for  the 
same  cause  of  action,  though  in  conjunction  with 
others  who  were  not  parties  to  the  first  suit,  the 
court  will  order  the  plaintiff's  proceedings  to  be 
stayed  until  the  costs  of  the  first  suit  are  paid. 

FPHE  plaintiff  brought  an  action  of  assumpsit 
JL  against  Benjamin  and  Charles  B.  Tatham, 
intending  to  charge  them  as  partners.  On  the 
trial,  however,  it  turned  out  that  Charles  was 
only  a  clerk  in  the  house  of  Tatbam  &  Broth- 
ers; whereupon  the  plaintiff  was  nonsuited, and 
judgment  obtained  against  him  for  costs.  He 
then  commenced  this  suit  against  Benjamin, 
George  N.  and  Henry  B.  Tatham,  to  recover 
the  same  demand  for  which  the  first  action 
was  brought.  It  appeared  that  the  plaintiff 
was  insolvent. 

Mr.  A.  Taber,  for  the  defendants,  moved 
to  stay  the  plaintiff's  proceedings  until  the  cost* 
of  the  first  action  should  be  paid.  He  cited 
Grab.  Pr.,  551  ;  19  Johns.,  196,  237  ;  3  B.  & 
*Ald.,  602  ;  3  Cai.,  171  ;  1  Cow.,  138,  [*373 
140,  189  ;  2  Id.,  580  ;  3  Id.,  22,  57.  380  ;  4 
Wend.,  203,  216  ;  9  Id.,  449  ;  2  Id.,  623  ;  8  T. 
R.,  645  ;  6  Id.,  223,  740 :  2  Id.,  511  ;  2  Str., 
1152  ;  Id.,  548  ;  4  East,  384  ;  2  W.  Bl..  1180  ; 

5  B.  &  Aid.,  528  ;  1  Johns.  Cas.,  247  ;  1  Mann. 

6  R.,  508  ;  4  Dowl.  &  R.,  145  ;  2  Bing.,  167  ; 
9  Id.,  670  ;  1  T.  R.,  491 ;  3  Bos.  &  P.,  22. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff, 
cited  1  Wash.  C.  C.,  70,  75  ;  1  Paine,  549  ;  1 
Munf.,  398 ;  1  Tidd,  478,  577  ;  2  Id.,  1152  ;  4 
Mod.,  196;  2  W.  Bl.,  904;  Hullock,  Costs, 
445^67;  2  Bos.  &  P.,  22  ;  2  T.  R..  511  ;  2 
Barn.  &C..809. 

By  the  Court,  Bronson,  J.  Benjamin  Ta- 
tham is  sued  a  second  time  upon  the  same  de- 
mand or  cause  of  action, and  we  think  the  pro- 
ceedings should  be  stayed  until  the  costs  of 
the  first  suit  are  paid.  The  fact  that  some  of 
the  defendants  are  new  parties  does  not  take 
the  case  out  of  the  operation  of  the  general 
rule. 

Motion  granted. 

Followed-2  T.  &  C.,  468. 

Cited  in— 12  Hun,  591 ;  27  How.  Pr.,  156 ;  64Ind..  20. 


VAN  RENSSELAER  ET  AL.   v.  JEWETT. 

Practice —  What  Causes  are  Referable — Account 
— Pleading  and  Practice. 

A  cause  is  not  referable  unless  the  trial  of  it  will 
require  the  examination  of  an  account,  in  the  or- 
dinary acceptation  of  the  term,  though  many  items 
of  damage  be  involved. 

In  covenant  on  a  lease  reserving  an  annual  rent 
payable  in  grain,  fowls,  etc.,  the  declaration  claimed 
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the  rent  for  nine  years,  and  the  defense  set  up  did 
not  go  to  the  items  of  the  plaintiff's  claim,  but  de- 
nied that  the  defendant  was  ever  liable.  Held,  that 
the  cause  was  not  referable. 

Otherwise,  if  there  had  been  payments  in  money 
or  other  things,  and  the  question  was  whether  any 
part  or  how  much  of  the  rent  remained  in  arrear. 
Semble. 

Where  a  circuit  judge  has  ordered  a  reference, 
this  court  may  review  his  decision  and  revoke  the 
order. 

Citations— 6  Wend.,  503;  19  Wend.,  21,  108;  25 
Wend.,  687. 

pOVENANT  against  the  defendant  as  the  as- 
\J  signee  of  a  lease  made  by  the  testator,  to 
recover  nine  years'  rent.     The  annual  rent  re- 
374*]  served  *by  the  lease  was  18f  bushels 
of  wheat,  four  fat  hens,  and  one  day's  service 
with  carriage  and  horses.     The  defense  dk 
not  go  to  the  items  of  the  plaintiff's  claim,  bu 
denied  the  defendant's  liability  altogether.     A 
motion  was  made  at  the  circuit,  in  behalf  of 
the  plaintiffs,  for  a  reference,  on  an  affidavi 
that  the  trial  of  the  cause  would  "  require  the 
examination  of  a  long  account,  to  wit : "  etc. 
stating  the  ground  of  action  as  above.  The  cir 
cuit  judge  ordered  a  reference;  and  he  made  a 
like  order  in  three  similar  cases  between  the 
same  parties,   two  of  which  were  for  four 
years'  rent,  and  the  other  for  one  years'  rent. 

Mr.  R.  W.  Peckham,  for  the  defendant, 
moved  to  vacate  the  orders  of  reference  made 
by  the  circuit  judge  in  the  four  suits.  He 
cited  Tfumas  v.  Reab,  6  Wend.,  503,  &ndLevy 
v.  Brooklyn  Ins.  Co.,  25  Wend.,  687. 

Mr.  D.  Cady,  for  the  plaintiff,  cited  2  R. 
8.,  384,  sec.  41. 

By  the  Court,  Bronson,  J.  Where  there  is 
no  account  between  the  parties,  in  the  ordinary 
acceptation  of  that  term,  the  cause  cannot  be 
referred,  although  there  may  be  manv  items  of 
damage.  Thomas  v.  Reab,  6  Wend.,  503;  Silm- 
*er  v.  Redfidd.  19  Id.,  21;  Dederick  v.  Eichley, 
Id.,  108.  If  there  had  been  payments  in  mon- 
ey or  other  things,  and  the  question  was  wheth- 
er any  part  or  how  much  of  the  rent  was  in 
arrear,  there  might,  perhaps  be  a  reference. 
But  here  the  defendants  claim  nothing  in  the 
way  of  payment;  but  rest  their  defense  on  the 
ground  that  they  were  never  liable  for  the  rent 
which  the  plaintiffs  claim.  The  cases  do  not 
come  within  the  statute. 

Although  the  circuit  judge  may  order  a  ref- 
erence with  the  like  effect  as  if  the  order  was 
made  by  this  court,  it  is  settled  that  we  may 
review  his  decision,  and  revoke  the  order  6 
Wend.,  503;  25  Id.,  687.  We  could  review  the 
decision  if  it  had  been  made  by  ourselves. 

Motion*  granted. 

Explained— 13  How.  Pr.,  847 ;  37  How.  Pr.,  409. 

atedin-86N.  Y..435;  3  How.  Pr..  183:  13  How. 
Pr.,  439 :  40  How.  Pr.,  154 ;  10  Abb.  Pr.,  119 ;  Itt  Abb. 
Pr.,  259 ;  6  Abb.  U.  8.,  243 ;  8  Bos.,  701 : 1  Sweeny,  350 ; 
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at.to.rney  of  record  has  left  the  State 
lntentlon  of  taking  up  his  residence 

H     tn  n,ame  can  no  lon*er  be  used  in  con- 

ducting the  suit  even  by  his  law  partner. 

" 


375*]   *THE   CHAUTAUQUA   COUNTY 
BANK 

«. 

RISLEY. 

Practice — A  tlorneyg. 

Where  a  notice  occupies  the  half  of  a  sheet  of  pa- 
per, the  other  half  may  be  used  as  a  wrapper,  under 
the  4th  Bole  of  May  Term,  1840,  though  tin-  sheet  re- 
main entire. 

HILL  6. 


"IVrOTION  by  the  defendant  to  set  aside  an 
•HI.  inquest  taken  at  the  Chautauqua  Circuit 
m  January  last.  The  attorney  of  record  for 
the  plaintiffs  left  the  State  in  November  last 
with  the  intention  of  settling  elsewhere,  if  he 
found  a  place  which  pleased  him,  leaving  his 
law  partner  in  pharge  of  the  business.  In  De- 
cember following,  the  partner  served  notice  of 
trial  and  inquest  by  mail,  in  the  name  of  the 
attorney  of  record.  The  notice  and  the  copy 
of  an  order  in  the  cause  were  written  on  the 
half  of  a  sheet  of  paper,  and  the  whole  sheet 
was  then  folded  in  the  form  of  a  letter,  so  that 
the  blank  half  sheet  served  as  a  wrapper  for 
the  half  which  contained  the  notice  and  order; 
but  the  two  half  sheets  were  not  separated. 
The  postage  was  paid,  and  the  letter  sent  by- 
mail  to  the  defendant's  attorney.  He  refused 
to  receive  the  notice,  and  remailed  it  to  the 
partner  of  the  plaintiffs'  attorney,  insisting 
that  it  was  not  inclosed  in  a  wrapper  as  the 
rule  required,  and  that  the  name  of  the  attor- 
ney of  record  could  not  be  used  after  he  had 
left  the  State.  The  plaintiffs  proceeded  and 
took  an  inquest,  which  the  defendant  now 
moved  to  set  aside. 

Mr.  M.  T.  Reynolds,  for  the  defendant, 
cited  Anonymous,  1  Hill,  217,  218. 

Mr.  N.  Hill,  Jr.,  for  plaintiffs. 

By  tiie  Court,  Bronson,  J.  Where  the  no- 
tice or  other  paper  occupies  only  one  of  the 
halves  of  a  sheet,  the  other  half,  on  which  the 
*letter  is  directed,  is  a  sufficient  wrap-[  *376 
per  within  the  meaning  of  the  rule.  We  have 
so  held  on  several  occasions. 

After  the  attorney  of  record  has  left  the 
State  with  the  fixed  intention  of  taking  up  his 
residence  in  another  place,  his  name  can  no 
longer  be  used  for  the  purpose  of  carrying  on 
his  unfinished  business.  It  cannot  be  done  by 
his  law  partner.  There  should  be  a  substitu- 
tion. The  attorney,  in  whose  name  a  lawsuit 
is  conducted,  must  reside  within  the  State,  so 
that  he  can  be  reached  by  the  orders  of  the 
court  in  case  his  client  or  the  opposite  party 
should  complain  of  any  malpractice.  The  pa- 
pers before  us  leave  the  question  in  some  doubt 
whether  the  attorney  had  ceased  to  be  a  resi- 
dent of  this  State  at  the  time  the  notice  was 
served.  The  defendant  has  merits;  and,  on  the 
whole,  the  proper  course  will  be  to  set  aside 
the  inquest,  and  leave  the  costs  to  abide  the 
event  of  the  suit. 

Ordered  accordingly. 

Cited  in-1  N.   Y.,  241  ;  9  How.  Pr.,  244  ;  22  How. 
Pr.,  371  ;  18  Abb.  Pr.,  337. 


DEAN  v.  WILLIAMS. 
Taxation  of  Cost*— Charge*  for  Witness*. 

Charges  for  witnesses  cannot  be  taxed  on  an  afll- 

lavlt  stating  merely  that  they  were  subpoenaed  and 

attended.    The  affidavit  must  add,  that  they  were 

material  and  necessary,  or  that  the  party  believed 

hem  to  be  so. 

If  the  party  resisting  the  taxation  show  that  a 
arge  number  of  the  witnesses  were  not  sworn,  and 
he  other  party  do  not  explain  this,  the  charges 
In  ml,!  be  disallowed. 

Citation-2  R.  8.,  053,  sec.  7. 
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MOTION  by  the  defendant  for  a  re-taxation 
of  costs.  The  plaintiff, who  had  the  ver- 
dict, produced  before  the  taxing  officer  an  affi- 
davit of  the  subpoenaing  and  attendance  of  a 
great  number  of  witnesses.  The  defendant 
produced  affidavits  tending  strongly  to  show 
bad  faith  on  the  part  of  the  plaintiff  in  sub- 
poanaing  and  procuring  the  attendance  of 
many  of  the  witnesses;  that  it  was  done  to 
swell  the  costs,  when  some  of  the  witnesses 
knew  nothing  about  the  matter,  and  others 
were  wholly  unnecessary.  The  taxing  officer 
377*1  thought  he  was  bound  *by  the  usual 
affidavit  that  the  witnesses  were  subpoenaed 
and  attended,  and  allowed  all  the  charges  for 
witnesses'  fees. 

Mr.  S.  H.  Hammond,  for  defendant. 

Mr.  A.  Taber,  for  plaintiff. 

By  the  Court.  Bronson,  J.  The  bill  must 
be  re-taxed.  When  the  officer  saw  that  there 
had  probably  been  an  attempt  to  charge  the 
defendant  with  the  fees  of  witnesses  who  were 
not  necessary,  he  should  have  followed  the 
common  affidavit  no  longer.  The  charges 
should  have  been  struck  out,  unless  the  plaint- 
iff produced  further  proof.  I  say  this  on  the 
assumption  that  the  affidavit  was  sufficient  in 
the  first  instance.  But  it  was  not.  It  is  not 
enough  to  swear  that  the  witnesses  were  sub- 
poenaed and  attended.  It  should  be  added, 
that  they  were  material  and  necessary;  or  that 
the  party  verily  believed  they  were  material 
and  necessary  witnesses.  See,  2  R.  S.,  653, 
sec.  7.  And  where,  as  in  this  case,  a  great 
number  of  witnesses  attended  who  were  not 
sworn  on  the  trial,  the  party  should  explain 
and  show  how  it  happened  that  so  many  of  his 
witnesses  proved  not  to  be  necessary.  The 
fees  of  witnesses  are  now  a  very  heavy  charge 
upon  the  unsuccessful  party,  and  there  is  room 
for  great  abuse  if  taxing  officers  do  not  require 
a  very  full  affidavit. 

Motion  granted. 

Cited  in-6  How.  Pr.,  411:  12  How.  Pr.,  450;  15 
How.  Pr.,  217,  318. 


DOWNER  v.  THOMPSON. 

Pleading  and  Pi'actice — Nonsuit — Amendment. 

A  plaintiff  who  has  been  nonsuited  at  the  circuit 
on  the  ground  that  the  declaration  contained  no 
count  adapted  to  the  nature  of  his  case,  will  not  be 
allowed  to  amend  by  adding  a  new  count,  except 
upon  condition  of  paying  all  costs  subsequent  to 
the  plea. 

The  plaintiff,  having  been  nonsuited  at  the  cir- 
cuit, made  an  unsuccessful  application  for  a  new 
trial,  and  judgment  was  rendered  against  him.  He 
removed  the  cause  into  the  Court  of  Errors,  where 
the  judgment  was  reversed,  and  a  venire  de  novo  or- 
378*]  dered,  *with  costs  in  error  to  abide  the  event. 
Afterwards,  he  applied  for  leave  to  amend  his  dec- 
laration, by  adding  a  new  count,  and  the  applica- 
tion was  refused,  except  upon  condition  of  his  pay- 
ing all  costs  in  this  court  subsequent  to  the  plea, 
and  relinquishing  his  contingent  right  to  the  costs 
in  error. 

THE  declaration  contained  counts  for  goods 
bargained  and  sold  and  goods  sold  and  de- 
livered. At  the  trial,  the  plaintiff  was  non- 
suited on  the  ground  that  the  proof  did  not 
support  either  of  the  counts.  He  afterwards 
moved  for  a  new  trial,  which  was  denied;  and 
it  was  said  in  the  course  of  the  opinion  then 
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delivered  that  no  action  would  lie  unless  it 
were  a  special  assumpsit  for  not  accepting  the 
goods.  See,  2  Hill,  137.  The  plaintiff  there- 
upon removed  the  cause  into  the  Court  for  the 
Correction  of  Errors,  where  the  judgment  of 
this  court  was  reversed,  and  a  venire  de  novo  or- 
dered, with  directions  that  the  costs  of  the 
plaintiff  in  the  Court  for  the  Correction  of  Er- 
rors abide  the  event  of  the  suit.  See,  ante,  p. 
208. 

Messrs.  W.  McCall  and  M.  T.  Reynolds, 
for  the  plaintiff,  now  moved  for  leave  to  amend 
the  declaration  by  adding  special  counts  for 
not  accepting  the  goods.  They  said  that  no 
terms  should  be  imposed  beyond  paying  the 
costs  of  this  motion. 

Mr.  H.  A.  Foster,  for  the  defendant,  re- 
ferred to  the  case  of  Hamilton  College  v.  Stew- 
art, where,  under  circumstances  nearly  the 
same,  the  plaintiffs  were  required  to  pay  all 
the  costs  subsequent  to  the  plea,  as  a  condition 
of  allowing  them  to  amend  the  declaration. 

By  the  Court,  Bronson.  J.  Where  on  the 
trial  there  is  a  question  of  variance  as  to  names, 
dates,  amounts,  or  the  like,  which  is  not  cal- 
culated to  mislead  the  defendant,  the  judge 
usually  overrules  the  objection,  and  the  plaint- 
iff is  afterwards  allowed  to  amend  on  very 
easy  terms.  But  this  was  not  a  mere  question 
of  variance.  The  plaintiff  was  nonsuited  be- 
cause he  had  no  count  in  the  declaration 
adapted  to  his  evidence;  and  we  thought  the 
nonsuit  was  properly  ordered.  If  the  plaintiff 
had  then  asked  for  leave  to  add  new  counts, 
the  amendment  would  *have  been  [*379 
equivalent  to  bringing  a  new  action.  To  al- 
low such  an  amendment  without  imposing 
terms,  would  be  to  subject  the  defendant  to 
the  peril  of  losing  the  costs  to  which  he  was 
already  entitled;  and  the  further  peril  of  pay- 
ing the  costs  of  an  action  which  had  already 
been  successfully  defended.  It  was  for  this 
reason  that  the  plaintiffs  were  required  to  pay 
all  the  costs  in  the  manuscript  case  to  which 
the  counsel  has  referred.  Here,  there  is  a 
further  reason  for  imposing  terms.for  the  plaint- 
iff's costs  in  the  Court  of  Errors  are  to  abide 
the  event  of  the  suit.  It  is  said  that  our  judg- 
ment was  reversed  on  the  ground  that  there 
was  evidence  enough  to  carry  the  cause  to  the 
jury  on  the  declaration  as  it  now  is.  If  the 
plaintiff  is  of  that  opinion,  and  is  content  to 
go  to  trial  without  an  amendment,  the  parties 
will  meet  on  equal  terms,  and  one  or  the  other 
will  be  charged  with  the  costs  of  the  whole 
litigation.  But  if  we  allow  the  plaintiff  to 
make  a  new  declaration  by  way  of  amending 
the  old  one,  it  may  have  the  effect  of  throwing 
all  the  costs  in  both  courts  up  to  this  time 
upon  the  defendant;  when,  without  the  amend- 
ment, those  costs  might  fall  upon  the  plaintiff. 
I  do  not  see  how  we  can  do  more  than  to  al- 
low the  addition  of  the  new  counts  on  the 
plaintiff's  paying  the  defendant's  costs  in  this 
court  since  the  plea,  and  on  his  relinquishing 
the  right  to  costs  in  the  Court  of  Errors  in  the 
event  of  his  succeeding  in  the  suit. 

Ordered  accordingly. 

Distinguished— 1  How.  Pr.,  85. 
Commented  on— 13  How.  Pr.,  469. 
Applied— 3  How.  Pr.,  173. 

Cited  in— 7  Barb.,  17 ;  3  How.  Pr.,  308 ;  19  How.  Pr., 
145;  ICo.  R.,  66. 
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38O*]         "GREGORY  ET  AL. 

v. 

STOUT  ET  AL. 

Practice — Motion  to  Set  aside  Inquest,  for  Ir- 
regularity. 

Where  the  defendant  wishes  a  stay  of  proceed- 
ings for  the  purpose  of  moving  to  change  the  ven- 
ue, he  must  serve  the  order  to  stay  before  the  cause 
is  noticed  for  trial.  Per  Bronson,  J. 

Accordingly,  where  the  order  was  not  served  until 
two  days  before  the  circuit  for  which  the  cause  was 
noticed,  and  after  the  plaintiff  had  subpoenaed  his 
witnesses  ;  held,  that  he  might  disregard  the  order, 
and  take  an  inquest. 

An  inquest  obtained  against  the  defendant  will 
not  be  set  aside  on  the  common  affidavit  of  merits, 
if  it  appear  that  he  has  brought  the  difficulty  upon 
himself  by  attempting  to  throw  the  cause  over  a 
circuit,  or  by  any  other  improper  contrivance  to 
gain  time. 

MOTION  to  set  aside  an  inquest  taken  at  the 
Albany  Circuit  in  January  last,  for  ir- 
regularity, and  also  on  an  affidavit  of  merits. 
The  declaration  was  served  on  the  8th  of  No- 
vember last;  and  issue  was  joined  on  the  29th 
of  that  month.  December  1  a  notice  of  trial 
and  inquest  was  served  for  the  circuit  to  be 
held  January  29.  January  20,  the  defendants 
obtained  an  order  to  stay  proceedings,  with  a 
view  to  a  motion  for  a  change  of  venue;  and 
served  the  order,  with  papers  for  the  motion, 
on  Saturday  the  27th,  two  days  before  the  cir- 
cuit commenced,  and  after  the  plaintiffs  had 
subpoenaed  their  witnesses.  The  plaintiffs  pro- 
ceeded and  took  an  inquest,  and  perfected 
judgment  January  31. 

Mr.  E.  F.  Smith,  for  the  defendants,  in- 
sisted that  the  plaintiffs  were  irregular  in  dis- 
regarding the  order  to  stay  proceedings. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  defendants 
should  have  moved  for  a  change  of  venue  in 
December.  Instead  of  doing  so,  they  waited 
eighty  days  after  service  of  the  declaration, 
and  then  served  their  papers  when  there  was 
nothing  but  an  intervening  Sunday  before  the 
circuit  commenced.  The  order  of  the  commis- 
sioner, which  should  not  have  been  granted, 
was  retained  seven  days  before  it  was  served  ; 
38  1  *]  and  it  is  but  reasonable  *to  suppose 
that  this  course  was  taken  for  the  purpose  of 
preventing  a  revocation  of  the  order  in  season 
for  the  circuit.  The  whole  was  apparently  a 
trick  to  gain  time,  and  the  question  is  wheth- 
er it  must  succeed.  Although  the  facility  with 
which  orders  to  stay  proceedings  are  obtained 
has  become  a  great  evil,  we  cannot  allow  them 
to  be  disregarded  without  producing  other 
mischiefs  of  a  serious  nature.  It  is  unneces- 
sary, however,  to  say  what  might  be  tolerated 
in  un  extreme  case,  for  I  am  of  opinion  that 
the  plaintiffs  were  regular.  This  was  an  order 
to  stay  for  the  purpose  of  moving  to  change 
the  venue  ;  and  the  94th  Rule  provides,  that 
"  such  order  shall  not  stay  the  plaintiff  in  put 
ting  the  cause  at  issue,  or  taking  any  other 
step  except  giving  notice  and  subpoenaing  wit- 
nesses for  the  trial."  The  cause  had  been  no- 
ticed for  trial,  and  the  subpoenas  were  served — 
the  only  things  to  which  the  stay  extends— be- 
fore the  order  was  served.  It  is  quite  clear 
that  the  plaintiffs  have  not  transgressed  the 
letter  of  the  rule,  and  I  feel  no  disposition  to 
extend  the  influence  of  such  orders  by  con- 
struction. If  the  defendant  wishes  a  stay  of 
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proceedings  for  the  purpose  of  asking  a  change 
of  venue,  he  must  serve  the  order  before  the 
cause  is  noticed  for  trial.  This  will  always 
give  him  twenty  days  after  service  of  the  dec- 
laration, and  that  is  time  enough.  But  if  the 
defendant  sometimes  suffers  inconvenience, 
the  evil  is  not  to  be  compared  with  the  one 
which  might  follow  from  the  adoption  of  a 
different  rule  of  practice.  There  are  probably 
two  hundred  officers  in  the  State  who  have 
been  clothed  with  power  to  arrest  the  progress 
of  legal  proceedings,  and  their  number  is  in- 
creased at  every  session  of  the  Legislature. 

So  far  as  the  motion  goes  on  the  ground  of 
irregularity  it  must  fail.  Beyond  that  there  is 
nothing  but  the  common  affidavit  of  merits. 
Such  an  affidavit  is  not  enough  to  induce  us 
to  set  aside  a  regular  judgment,  where  the 
defendants  have  brought  the  difficulty  upon 
themselves  by  an  attempt  to  throw  the  cause 
over  a  circuit,  or  by  any  other  improper  con- 
trivance to  obtain  time.  They  should  have 
spread  out  their  case  so  that  we  could  see  that 
injustice  would  be  done  if  relief  was  not 
granted. 

Motion  denied. 


'BUSSING  AND  BUSSING    [*382 

®. 
BUSHNELL. 

Landlord  and  Tenant— Distress— Affidavit— 
Who  May  Make — Service  of  Notice  and  Affida- 
vit— Practice — Statute  Sti-ictly  Construed. 

An  attorney  employed  merely  to  take  measures 
for  distraining,  cannot  give  the  notice  and  make 
the  affidavit  of  rent  due,  under  1  K.  S.,  746,  sec.  12, 
especially  if  he  knows  nothing  of  the  facts  except 
from  hearsay. 

The  notice  and  affidavit  must  be  served  before  the 
officer  sells,  or  the  landlord  will  acquire  no  prefer- 
ence over  the  execution  creditor. 

The  case  of  Beekman  v.  Lansing,  3  Wend.,  448, 
commented  on  and  explained. 

A  distress  warrant  delivered  to  the  officer  holding 
the  execution,  will  not  answer  as  a  substitute  for 
the  notice  required  by  statute. 

The  statute  is  in  derogation  of  the  common  law, 
and  must  be  strictly  pursued.  Per  Bronson,  J. 

Goods  purchased  of  a  tenant,  though  with  knowl- 
edge of  rent  being  due,  are  not  liable  to  distress 
after  their  removal  from  the  demised  premises. 

Citations-1  R.  8.,  746,  sees.  13-15 ;  2  R.  S.,  602.  sees. 
15-18 ;  3  Wend.,  446 ;  1  R.  L.,  437,  sec.  12 ;  4  Hill,  604 ; 
25  Wend.,  396 ;  9  Paige,  641 ;  2  Hill,  447. 

"DUSHNELL,  the  defendant,  was  tenant  of 
-D  certain  premises  in  Geneva,  and  owed  rent 
for  the  same  to  Cornelius  Bogert  of  the  City 
of  N.  Y.  August  15,  1843,  the  sheriff  levied 
the  execution  in  this  case  upon  goods  of  the 
defendant  on  the  demised  premises,  which 
were  subject  to  distress  for  rent ;  but  he  did 
not  remove  the  property.  The  sheriff  also  lev- 
ied upon  other  property  off  the  demised  prem- 
ises. On  the  15th  of  November  following,  the 
defendant  assigned  all  his  property,  in  trust 
for  the  payment  of  his  debts,  to  Frederick  A. 
Stirling.  Stirling,  having  notice  that  rent  was 
due,  immediately  took  possession, and  removed 
the  goods  from  the  demised  premises.  No- 
vember 21,  the  agent  of  Bogert,  residing  at 
Geneva,  issued  a  distress  warrant  to  the  sher- 
iff who  had  the  execution  ;  but  nothing  was 


NOTE.— Statute*  in  dcntqatiitn  of  the  common  law 
mu»t  be  strictly  cowtrued.  Sharp  v.  Speir.  4  Hill,  76, 
note. 
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done  under  the  warrant,  for  the  reason  that 
the  property  had  been  assigned  and  removed. 
December  9,  the  sheriff  sold  that  portion  of 
the  property  which  had  not  been  on  the  de- 
mised premises  and  was  not  liable  to  distress, 
and  paid  over  the  proceeds  to  the  plaintiffs  in 
the  execution,  leaving  a  small  balance  still  due 
them.  He  also  sold  the  property  which  had 
been  removed  from  the  demised  premises  by 
Stirling,  for  $155,  a  sum  exceeding  the  balance 
due  on  the  execution  ;  and  the  avails  of  that 
property  still  remain  in  the  sheriff's  hands.  On 
the  morning  of  the  9th,  and  before  the  sale 
383*]  *was  made,  Mr.  Polger,  who  had  pre- 
viously been  employed  as  an  attorney  by  the 
agent  to  issue  the  distress  warrant,  gave  notice 
to  the  sheriff  of  rent  due,  and  made  an  affida- 
vit of  the  facts  as  he  had  heard  them  from  the 
agent,  who  was  absent  at  the  time  the  notice 
was  given.  After  the  sale,  the  agent  returned, 
and,  December  15,  gave  the  usual  notice,  made 
affidavit,  and  required  the  sheriff  to  pay  over 
the  $155  to  him.  On  this  state  of  facts,  Bogert, 
the  landlord,  now  claimed  that  the  $155 — the 
avails  of  the  property  which  was  subject  to 
distress  at  the  time  the  execution  was  levied — 
should  be  paid  to  him,  in  preference  to  ei- 
ther Stirling  or  the  plaintiffs.  The  plaintiffs 
claimed  to  the  extent  of  the  balance  due  on  the 
executiqp.  Stirling,  the  assignee,  agreed  that 
the  plaintiffs  must  be  first  paid,  but  insisted 
on  his  right  to  the  balance  of  the  $155,  in  pref- 
erence to  the  landlord.  It  was  consented  that 
the  court  make  such  order  between  the  parties 
as  should  be  deemed  proper. 

Mr.  A.  Taber.  for  Bogert,  the  landlord. 

Mr.  M.  R.  Reynolds,  for  Stirling  and  the 
plaintiffs. 

By  the  Court,  Bronson,  J.  Notice  of  rent 
due  must  be  given  and  the  necessary  affidavit 
made  by  the  landlord  or  his  agent.  1  R.  S., 
746,  sec.  12.  Mr.  Folger  was  not  in  a  condi- 
tion to  give  a  good  notice,  and  make  the  nec- 
essary affidavit.  He  was  not  the  agent  of  the 
landlord  for  that  purpose.  He  had  only  been 
employed  as  an  attorney,  by  the  agent  of  the 
landlord,  to  take  measures  for  a  distress  ;  and 
he  knew  nothing  about  the  facts  beyond  mere 
hearsay.  The  notice  given  on  the  9th  of  De- 
cember, before  the  sale,  must,  therefore,  be 
laid  out  of  the  case. 

At  common  law,  the  landlord  could  only  dis- 
train while  the  goods  remained  on  the  demised 
premises,  and  before  they  had  been  seized  by 
an  execution  creditor.  But  now.  by  statute.the 
landlord  may  follow  and  distrain  goods,which 
384*]  have  been  fraudulently  *removed  ;  2 
R.  S..  502,  sees.  15-18.  And  he  may  be  pre- 
ferred over  the  execution  creditor  by  giving  no- 
tice to  the  officer  of  rent  due  before  the  goods 
are  sold.  1  Id.,  746,  sees.  12-14.  Here,  the  no- 
tice by  the  agent  was  not  given  until  after  the 
sheriff  had  sold  ;  and  it  was  then  too  late.  In 
Beekman  v.  Lansing,  3  Wend. ,  446,  notice  after 
the  sale,  and  while  the  money  remained  in  the 
sheriff's  hands,  was  held  sufficient.  But  that 
was  a  decision  under  the  old  statute,  which  did 
not  in  terms  require  a  notice.  1  R.  L.,  437, 
sec.  12.  The  courts  held  that  there  must  be  a 
notice;  but  as  they  settled  the  whole  practice 
under  the  law,  they  held  also  that  notice  after 
the  sale,  and  before  the  money  had  been  paid 
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over,  was  sufficient.  Since  that  time  the  whole 
matter  has  been  regulated  by  the  Legislature, 
and  the  statute  not  only  requires  a  notice,  but 
that  it  should  be  given  before  there  has  been  a 
sale  of  the  goods.  As  this  statute  is  in  deroga- 
tion of  the  common  law,  it  must  be  strictly 
pursued,  or  the  landlord  will  acquire  no  rights 
under  it. 

It  is  said  the  sheriff  had  notice  before  the 
sale  that  rent  was  due,  by  means  of  the  distress 
warrant  which  was  delivered  to  him  on  the 
15th  of  November.  But  the  notice  required 
by  the  statute  is  something  more  than  mere 
knowledge  that  rent  is  in  arrear.  It  is  in  the 
nature  of  legal  process  for  the  collection  of  the 
debt.  Millard  v.  Robinson,  4  Hill,  604.  When 
a  proper  notice  is  given,  the  tenant  may  pre- 
vent a  sale  by  executing  a  bond  to  the  land- 
lord in  the  prescribed  form.  1  R.  S.,  746,  sec. 
15.  The  sheriff  could  not  justify  a  sale  to  pay 
the  landlord,  as  well  as  the  execution  creditor, 
merely  because  he  happened  to  know, by  means 
of  a  distress  warrant  or  otherwise,  that  rent 
was  in  arrear. 

The  landlord  can  claim  nothing  under  the 
notice  of  the  15th  of  December, because  it  came 
too  late.  That  settles  the  question  between  the 
landlord  and  the  execution  creditors.  The 
plaintiffs  must  be  paid  the  balance  of  their  debt, 
whether  the  landlord  gets  anything  or  not. 
The  plaintiffs  must  also  be  paid  as  against 
Stirling,  the  assignee  of  the  defendant, because 
they  had  acquired  a  lien  by  the  levy  of  the  exe- 
cution prior  to  the  *sale  of  the  goods.  [*385 
The  assignee  took  the  property  subject  to  the 
lien. 

The  only  remaining  question  is  between  the 
landlord  and  Stirling,  the  purchaser  The 
landlord  had  no  remedy  by  distress,  for  the 
reason  that  the  goods  had  been  sold  by  the  ten- 
ant for  the  payment  of  his  debts,  and  the  as- 
signee had  taken  possession  and  removed  the 
property  from  the  demised  premises.  At  the 
time  of  the  removal,  the  goods  did  not  belong 
to  the  tenant,  and  the  landlord  cannot  follow 
and  distrain  the  goods  of  another  person,  al- 
though they  were  subject  to  distress  while  on 
the  demised  premises.  And  it  makes  no  differ- 
ence that  the  purchaser  knew  the  rent  was  in 
arrear.  Frisbey  v.  lhayer,  25  Wend.,  396  ; 
Martin  v.  Black,  9  Paige,  641  ;  Coles  v.  Mar- 
quand,  2  Hill,  447.  And  besides,  the  landlord 
did  not  in  fact  distrain.  He  issued  a  warrant; 
but  nothing  was  done  under  it. 

If  the  notice  given  after  the  removal  of  the 
goods,  but  before  the  sale,  had  been  sufficient, 
there  might  have  been  some  difficulty  in  set- 
tling the  conflicting  claims  of  these  three  par- 
ties. But  that  notice  was  not  given  by  the 
proper  person  ;  and  the  other  came  too  late. 
As  the  landlord  acquired  no  priority  over  the 
execution  creditors,  I  see  no  principle  upon 
which  he  can  be  preferred  to  Stirling.  As 
against  a  purchaser  from  the  tenant,  the  rem- 
edy of  the  landlord  is  by  distraining  the  goods 
before  they  are  removed  from  the  demised 
premises. 

The  result  is,  that  the  plaintiffs  must  be  paid 
the  balance  remaining  due  on  the  execution  ; 
and  the  residue  of  the  money  must  go  to  Stir- 
ling. The  landlord  gets  nothing. 

Ordered  accordingly. 

Cited  ln-49N.Y.,  279. 
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386*]  *KNAPP 

v. 
CURTISS,  ET  AL.,  Executors  of  SMITH. 

Action    against    Executors — Costs  —  Waiver  of 
Might  to — Practice. 

In  a  suit  against  executors,  the  plaintiff  cannot 
enter  judgment  for  costs  without  first  obtaining 
leave  from  the  court. 

Costs  will  not  be  allowed  on  the  ground  that  the 
executors  omitted  to  give  the  requisite  notice  for 
creditors  to  exhibit  their  claims,  if  the  suit  was  com- 
menced before  the  time  for  giving  notice  had  ar- 
jived. 

The  case  of  Harvey  v.  Skillman,  22  Wend.,  571,cited 
and  explained. 

Where  a  claim  was  presented  to  one  of  several  ex- 
ecutors, which  he  disputed,  but  declined  to  refer, 
saying  he  wished  to  consult  with  his  co-executors 
before  doing  so,  and  the  creditor,  without  waiting  a 
reasonable  time  for  that  purpose,  commenced  a  suit ; 
held,  that  he  was  not  entitled  to  costs. 

If  the  creditor  attempt  to  recover  additional 
charges,  not  included  in  his  offer  to  refer,  he  will 
lose  the  benefit  of  the  offer.  Semble. 

Executors  will  not  waive  their  right  to  resist  the 
allowance  of  costs,  by  attending  the  taxation  and 
objecting  to  particular  items. 

Citations— 22  Wend.,  571 ;  2  B.  S.,  88,  sees.  34, 36,  41 ; 
90,  sec.  41. 

/^lOSTS  against  executors.  The  testator  died 
\J  in  July,  1842,  having  by  his  last  will  ap- 
pointed the  three  defendants  executors,  who 
proved  the  will  and  obtained  letters  testament- 
ary on  the  5th  of  November  following.  March 
11,  1843,  the  plaintiff  presented  an  account 
against  the  testator,  to  Elwell, one  of  theexecu 
tors,  the  debtor  side  of  which  amounted  to 
$1,752.50,  and  the  balance  claimed  to  be  due 
the  plaintiff  was  $1,092.49.  The  plaintiff  was 
attended  by  an  attorney,  who  demanded  pay- 
ment. El  well  said  "either  that  nothing  or  that 
so  much  was  not  due  "  the  plaintiff.  The  at- 
torney then  asked  Elwell  if  he  would  refer, 
and  said  "  We  can  look  over  and  settle  items 
not  disputed."  Elwell  said  he  could  do  noth- 
ing about  it  until  he  saw  the  other  executors. 
One  of  the  executors  lived  seven  or  eight  miles 
from  Elwell,  and  the  other  nine  miles  from 
him, in  opposite  directions.  Theattorney  swore 
that  he  then  distinctly  demanded  payment  and 
offered  to  refer,  and  that  Elwell  answered,  he 
should  do  nothing  about  it.  Elwell  in  his  affi- 
davit swore  that  he  neither  agreed  nor  refused 
to  refer  ;  that  it  was  his  bona  fide  intention  to 
interpose  no  obstacle  to  the  speedy  adjustment 
of  the  demand;  and  that  he  intended  immedi- 
ately to  see  and  consult  his  co-executors  on  the 
38'7*]  subject,  and  *then  give  the  plaintiff  a 
definite  answer.  On  the  same  day  the  demand 
was  made,  the  attorney  prepared  a  declaration, 
which  was  served  on  the  executors  within  the 
next  two  or  three  days.  The  plaintiff  delivered 
a  bill  of  particulars  under  a  judge's  order.cor- 
responding  to  the  account  presented  to  Elwell, 
and  afterwards  delivered  a  supplemental  bill 
containing  additional  charges  to  the  amount  of 
$5,000.  The  cause  was  referred,  and  on  the 
hearing  the  plaintiff  gave  evidence  of  the 
charges  contained  in  the  supplemental  as  well 
as  the  first  bill  of  particulars.  The  referees  re- 
ported $686.86  in  favor  of  the  plaintiff,  for 
which  sum  he  perfected  judgment,  with  the 
addition  of  $331.18  costs,  without  having  ob- 
tained any  order  of  the  court  allowing  costs. 
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Mr.  A.  Stewart,  for  thedefendants.moved 
to  set  aside  so  much  of  the  judgment  as  related 
to  costs. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Bronson,  /.  The  plaintiff 
was  clearly  irregular  in  perfecting  a  judgment 
for  costs  without  an  order  of  the  court  for  that 
purpose;  and  if  the  whole  matter  had  not  been 
spread  out  upon  the  papers,  we  should  have 
set  aside  the  judgment,  and  left  the  plaintiff  to 
move  for  costs,  as  he  should  have  done  in  the 
first  instance.  But  as  the  defendants  do  not 
object,  and  the  whole  case  is  before  us,  it  will 
be  considered  upon  its  merits. 

The  first  ground  upon  which  the  plaintiff 
claims  to  recover  costs  is,  that  the  executors 
did  not  give  notice  to  creditors  to  exhibit  their 
claims  in  pursuance  of  the  requirement  of  the 
statute.  Harvey  v.  Skillman,  22  Wend.,  571. 
The  executors  did  publish  a  notice,  and  they 
supposed  it  was  done  regularly;  but  as  it  is 
said  that  the  notice  was  irregular  for  the  want 
of  an  order  of  the  surrogate,  I  will  assume  that 
there  was  no  notice.  The  answer  to  the  plaint- 
iff's argument  is,  that  the  time  for  giving  notice 
had  not  arrived  when  the  suit  was  commenced. 
The  notice  provided  for  by  the  statute  cannot 
be  *given  until  after  the  lapse  of  six  [*388 
months  from  the  granting  of  letters  testament- 
ary, 2  R.  S. ,  88,  sec.  34,  and  the  suit  was  com- 
menced at  the  end  of  four  months  from  the 
time  the  letters  issued.  The  plaintiff  has  not 
been  injured  by  the  subsequent  neglect  of  the 
defendants  to  give  notice,  nor  can  he  claim 
any  rights  on  that  ground.  No  dates  are  given 
in  Harvey  v.  Skillman ;  but  there  can  be  no 
doubt  that  the  suit  was  commenced  after  the 
executor  was  in  default  for  not  giving  notice. 

Costs  are  also  claimed  on  the  ground  that 
the  defendants  refused  to  refer  the  matter  in 
controversy.  Id.,  88,  sees.  36,  41.  There  had 
been  some  prior  efforts  by  the  parties  to  settle 
the  claim,  but  there  was  only  one  offer  on  the 
part  of  the  plaintiff  to  refer  it,  and  that  was 
made  March  11.  Although  it  was  not  neces- 
sary to  present  the  account  and  make  the  offer 
to  all  of  the  executors,  Elwell  should  have  been 
allowed  a  reasonable  time  to  see  and  confer 
with  his  co  executors.  But  instend  of  giving 
such  time,  the  plaintiff  commenced  his  legal 
proceedings  on  the  same  day,  and  served  the 
declaration  within  two  or  three  days  afterwards. 
The  executors  knew  nothing  about  the  justice 
of  the  claim,  and  they  should  have  had  a  rea- 
sonable time  to  inquire  into  the  matter,  and  to 
decide  whether  they  would  allow  the  account 
or  have  a  reference.  The  plaintiff  was  in  too 
much  haste  in  bringing  his  suit. 

There  is  a  further  reason  why  the  offer  to  re- 
fer must  go  for  nothing.  The  plaintiff  after- 
wards added  $5,000  to  bis  charges,  and  this  in- 
creased demand  was  not  made  until  after  the 
suit  had  been  commenced.  There  is  no  pre- 
tense that  the  defendants  ever  refused  to  refer 
that  part  of  the  claim. 

The  plaintiff  gave  notice,  and  the  attorney 
for  the  defendants  attended  and  opposed  the 
taxation  of  costs;  and  this  is  urged  as  a  waiver 
of  the  objection  to  costs.  The  party  may  waive 
an  irregularity  in  the  proceedings  by  not  tak- 
ing advantage  of  it  at  the  proper  lime.  But 
this  is  a  question  of  right.  Opposing  the 
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taxation  of  particular  items  could  give  the 
plaintiff  no  title  to  costs.  And  besides,  there 
was  no  irregularity  until  the  plaintiff  had  en- 
tered a  judgment  for  costs  without  an  order  of 
389*]  the  court ;  *and  as  soon  as  that  was 
done,  the  defendants  gave  notice  of  this  mo- 
tion to  set  aside  the  judgment. 

There  has  been  no  attempt  to  support  the 
claim  for  costs  on  the  ground  that  payment  of 
the  account  was  "unreasonably  resisted  or  neg- 
lected." Id.,  90,  sec.  41.  And  if  the  point  had 
been  made,  it  could  not  be  supported.  We  see 
no  ground  on  which  the  plaintiff  can  recover 
costs,  and  that  part  of  the  judgment  must  be 
vacated  and  set  aside. 

Ordered  accordingly. 

Distinguished— 2  How.  Pr.,  16. 

Cited  in— 1  Denio,  674 :  13  Hun,  207  ;  6  Barb.,  345 ;  4 
How.  Pr.,  253 ;  6  How  Pr.,  78 ;  9  How.  Pr.,  352 ;  12 
How.  Pr.,  303;  3  Daly,  245. 


GANSEVOORT 

v. 
NELSON  ET  AL.,  Executors,  etc. 

THE  SAME  v.  THE  SAME. 

Presentation  of  Claim  to  Executors— Revised  Stat- 
utes— Payment  Unreasonably  Resisted — Prac- 
tice— Costs. 

In  presenting  a  claim  agrainst  an  estate  to  execu- 
tors, under  2  R.  S.,  88,  sec.  35,  it  is  not  essential  that 
a  personal  interview  should  take  place  between 
them  and  the  creditor ;  but  the  claim  may  be  pre- 
sented by  letter,  or  in  any  other  way  which  deals 
fairly  with  the  executors  and  the  interests  they  rep- 
resent. 

The  creditor  is  not  bound  to  exhibit  the  evidences 
of  his  claim,  or  make  oath  of  the  justice  thereof,  un- 
less required  to  do  so  by  the  executors. 

In  an  action  against  executors  upon  a  claim  which 
had  been  duly  presented  according1  to  the  statute, 
they  obtained  an  order  extending1  the  time  to  plead, 
and  afterwards  pleaded  the  general  issue,  but  finally 
suffered  an  inquest  to  be  taken  against  them  at  the 
circuit.  Held,  that  inasmuch  as  no  good  reason  was 
shown  on  their  part  for  doubting  the  justice  of  the 
claim,  they  were  chargeable  with  having  unreason- 
ably resisted  its  payment,  and  that  the  credit  or  was, 
therefore,  entitled  to  costs. 

The  case  of  Potter  v.  Etz,  5  Wend.,  74,  commented 
on  and  explained. 

A  statement  in  the  certificate  of  the  judge  who 
tried  the  cause  that  payment  was  unreasonably  re- 
sisted by  the  executors,  is  not  conclusive  as  to  costs, 
but  the  court  must  look  beyond  it,  and  consider  the 
facts  certified,  in  connection  with  the  other  facts 
relating  to  the  question. 

The  case  of  Foot  v.  Gumaer,  12  Wend.,  195,  over- 
ruled. 

Citations— 22  Wend.,  571 ;  2  R.  S.,  90,  sees.  34-36,  41; 
12  Wend.,  195 ;  18  Wend..  531 ;  22  Wend.,  571 ;  6  Wend., 
554;  7  Wend..  522,  528;  5  Wend.,  74. 

MOTION  for  costs,  to  be  levied  of  the  prop- 
erty of  the  deceased.  The  suits  were 
brought  upon  two  notes  of  $500  each,  made  by 
James  Wright,  and  indorsed  by  the  testator, 
Benjamin  Wright,  one  of  which  was  protested 
in  January,  1842,  and  the  other  in  January, 
1843.  The  testator  died  in  June  or  July,  1842. 
The  defendant,  J.  Butler  Wright,  proved  the 
39O*]  will  and  obtained  letters  *testamentary 
in  October  following;  and  Thomas  S.  Nelson 
and  James  Wright,  the  other  defendants,  qual- 
ified as  executors  in  December  of  that  year. 
James  Wright,  who  made  the  notes,  is  the  same 
James  Wright  who  was  afterwards  appointed 
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one  of  the  executors.  After  the  death  of  the 
testator,  and  before  probate  of  the  will,  the 
plaintiff  called  on  J.  Butler  Wright  for  the  pay- 
ment of  the  note  which  was  then  due.  He  did 
not  dispute  the  justness  or  legality  of  the  claim, 
but  remarked  that  his  brother  and  co-executor, 
James  Wright,  for  whom  the  testator  had  in- 
dorsed the  note,  would  probably  make  some  ar- 
rangement for  the  payment  of  it.  In  June,  1843, 
the  executors  published  the  usual  notice  for 
creditors  to  exhibit  their  claims  on  or  before  the 
5th  day  of  January,  then  next.  On  the  7th  of 
September  following,  the  plaintiff,  residing  in 
Albany,  wrote  to  J.  Butler  Wright,  who  resided 
in  N.  Y.,  mentioning  that  he  had  called  at  the 
office  of  Mr.  Wright  a  few  days  before,  during 
his  absence,  and  asking  his  attention  to  the  two 
notes.  In  the  letter,  the  plaintiff  desired  to 
know  whether,  if  the  executors  were  not  then 
prepared  to  pay  the  notes,  they  were  willing 
to  make  an  arrangement  for  their  payment  at 
a  time  when  it  would  be  more  convenient.  If 
nothing  should  be  done,  the  plaintiff  desired 
to  know  whether  J.  Butler  Wright  and  Mr. 
Nelson  were  the  only  executors.  The  letter 
was  answered  by  J.  Butler  Wright  September 
22,  mentioning  that  he  had  some  months  since 
received  the  impression  that  his  brother,  James 
Wright,  had  called  on  the  plaintiff  and  made 
some  arrangement  for  the  payment  of  the  notes. 
He  added  that  neither  he  nor  Mr.  Nelson  were 
at  that  moment  prepared  to  submit  any  proposi- 
tion for  the  settlement  of  the  notes,  which 
would  place  them  on  a  different  footing  from 
other  claims.  He  said  the  executors  were  un- 
willing to  admit  service  of  process,  although 
not  from  any  wish  to  subject  the  plaintiff  to 
inconvenience  if  he  should  deem  it  proper  to 
commence  a  suit.  On  the  23d  of  October  fol- 
lowing, the  plaintiff  commenced  these  suits. 
November  10,  the  defendants  served  orders  for 
fifteen  days  further  time  to  plead  ;  and  on  the 
27th  they  served  pleas  of  non  assumpxit.  The 
causes  were  noticed  for  trial  and  *in-  [*39 1 
quest  for  the  Albany  Circuit,  held  on  the  fifth 
Monday  of  January  last.  The  defendants  did 
not  file  an  affidavit  of  merits,  nor  did  anyone 
appear  for  them,  and  the  plaintiffs  took  in- 
quests by  default.  The  circuit  judge  certified 
the  facts  which  appeared  on  taking  the  inquest 
in  each  cause,  and  that  the  payment  of  the 
plaintiff's  demand  had  been  unreasonably  re- 
sisted. J.  Butler  Wright  swore  that  the  de- 
fense was  put  in  in  good  faith;  that  on  inquiry 
he  became  convinced,  as  to  the  first  note,  that 
the  testator  had  not  been  properly  notified; 
that  he  also  became  satisfied,  as  to  both  notes, 
that  a  defense  might  probably  be  successfully 
interposed  on  the  ground  of  a  total  want  of 
consideration.  He  added,  that  the  defendant 
had  six  necessary  witnesses  in  N.  Y.  and  Kings 
Counties,  and  in  view  of  the  difficulty,  incon- 
venience and  expense  of  procuring  their  attend- 
ance at  Albany  in  the  winter,  the  defense  of 
the  suits  was  abandoned. 

Messrs.  J.  J.  Hill  and  P.  Gansevoort,  for 
plaintiff. 

Mr.  A.  Taber,  for  defendants. 

By  ike  Court,  Bronson,  J.  The  executors 
having  given  the  proper  notice  to  creditors  to 
exhibit  their  claims,  Harvey  v.  Skillman,  22 
Wend.,  571,  and  there  having  been  no  refusal 
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to  refer,  the  plaintiff  must  make  out  two  things 
to  entitle  himself  to  costs,  viz. :  1.  That  the  de- 
mand was  presented  to  the  executors  in  proper 
time;  and  2.  That  its  payment  has  been  unrea- 
sonably resisted  or  neglected.  2  R.  S. ,  90,  sec. 
41.  There  is  nothing  in  the  statute  which  nec- 
essarily requires  a  personal  interview  between 
the  claimant  and  the  executor,  nor  that  the  evi- 
dences of  the  debt  should  be  laid  before  the 
executor,  unless  he  requires  it.  The  notice  calls 
upon  "All  persons  having  claims  against  the 
deceased  to  exhibit  the  same,  with  the  vouch- 
ers thereof,  to  the  executor."  Sec.  34.  When 
the  claim  is  presented,  the  executor  "may  re- 
quire satisfactory  vouchers  in  support  thereof, 
and  also  the  affidavit  of  the  claimant  that  such 
claim  is  justly  due,  that  no  payments  have  been 
392*]  made  thereon,  and  that  *there  are  no 
offsets  against  the  same  to  the  knowledge  of 
such  claimant."  Sec.  35.  If  the  executor  still 
doubts  the  justice  of  the  claim,  he  may  agree 
to  a  reference.  Sec.  36.  Where  the  executor 
already  understands  the  whole  matter,  and  does 
not  desire  that  the  evidence  should  be  submit- 
ted to  his  examination,  it  cannot  be  necessary 
for  the  creditor  to  do  more  than  to  present  his 
claim;  and  that  may  be  done  through  an  agent, 
by  a  written  communication,  or  in  any  other 
way  which  deals  fairly  with  the  executor  and 
the"  interests  which  he  represents.  If  the  pres- 
entation is  made  by  letter,  the  executor  is 
bound  to  deal  ingenuously  with  the  creditor. 
If  he  wishes  to  see  the  evidences  of  the  debt,  or 
to  have  the  oath  of  the  creditor  to  the  justice 
of  the  claim,  he  should  say  so;  and  not  leave 
the  claimant  to  suppose  he  has  done  everything 
that  is  wished,  and  afterwards  object  that  there 
has  not  been  a  more  formal  presentation  of  the 
demand.  Now  here,  the  executors  evidently 
knew  everything  in  relation  to  the  plaintiff's 
claim.  Two  of  them  were  the  sons  of  the  tes- 
tator, and  one  of  them  was  the  maker  of  the 
notes.  When  the  plaintiff  called  on  J.  Butler 
Wright  in  relation  to  one  of  the  notes — the 
other  not  being  then  due — the  answer  was,  that 
his  brother  would  probably  make  some  ar- 
rangement for  paying  it.  As  the  will  had  not 
then  been  proved,  and  no  notice  had  been  giv- 
en, this  cannot,  perhaps,  be  regarded  as  a  suf- 
ficient presentation  of  the  demand.  But  in  con- 
nection with  the  other  facts  in  the  case  it  goes 
to  prove  that  the  matter  was  fully  understood 
by  the  executors,  and  that  they  neither  wished 
to  see  vouchers,  nor  had  any  doubt  of  the  just- 
ness of  that  part  of  the  plaintiff's  claim.  After 
the  other  note  had  been  protested  nearly  eight 
months,  and  after  the  executors  had  given  no- 
tice, the  plaintiff  wrote  to  J.  Butler  Wright, 
the  executor  who  seems  to  have  had  the  prin- 
cipal charge  of  the  business,  in  relation  to  both 
of  the  notes,  giving  dates  and  amounts.  The 
answer  of  the  executor  gave  the  plaintiff  abun- 
dant reason  to  suppose  that  nothing  further 
was  either  expected  or  desired  from  him. 
There  was  no  intimation  of  a  doubt  in  relation 
to  the  justice  of  the  claim;  and  although  the 
other  executors  probably  hoped  that  James 
Wright  would  make  some  arrangement  for  the 
393*]  payment  of  *the  notes,  they  evidently 
supposed  that  the  testator  was  liable  as  indors- 
er.  No  such  thing  as  a  defense,  or  a  call  upon 
the  plaintiff  for  vouchers  or  further  explana- 
tions, was  at  that  time  thought  of.  1  cannot 
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doubt  that  there  was  a  sufficient  presentation 
of  the  claim. 

The  judge  before  whom  the  suits  were  tried 
has  certified  that  the  payment  of  the  plaintiff's 
demand  was  unreasonably  resisted.  The  plaint- 
iff insists  that  the  certificate,  until  set  aside,  is 
conclusive  upon  the  question  of  costs.  Foot  v. 
Gumaer,  12  Wend.,  195.  I  have  before  had  oc- 
casion to  express  a  doubt  whether  that  case  was 
accurately  reported;  and  it  was  not  followed 
in  Carhart  v.  Blaisdell,  18  Wend.,  531.  As  I 
read  the  statute,  the  court  is  to  direct  the  pay- 
ment of  costs,  "having  reference  to  the  facts 
that  appeared  on  the  trial,"  and  such  facts  are 
to  be  certified  by  the  judge  before  whom  the 
cause  was  tried.  In  the  ordinary  course  of 
things  it  must  often  happen  that  the  circuit 
judge  will  know  very  little  about  the  facts 
which  touch  the  question  of  costs.  The  trial 
of  the  issue  before  him  does  not  involve  the  in- 
quiry whether  the  executor  has  neglected  to 
give  notice  to  creditors.and  so  rendered  it  prop- 
er to  award  costs  ;  Harvey  v.  SkiUman,  22 
Wend.,  571 ;  nor  whether  the  demand  was  pre- 
sented to  the  executor  for  payment  within  the 
proper  time;  nor  whether  the  executor  refused 
to  refer.  Sec.  41.  These  are  matters  which, 
from  the  nature  of  the  case,  must  be  shown  by 
affidavit  when  the  plaintiff  makes  the  necessary 
motion  for  costs.  And  so  of  the  fact  that  the 
plaintiff  recovered  a  much  less  sum  than  he 
demanded  of  the  executor  before  suit  brought 
and,  therefore,  ought  not  to  have  costs.  Car- 
hart  v.  Blaisdell,  18  Wend. ,  531 ,  and  cases  cited. 
The  only  things  bearing  upon  the  question  of 
costs  which  the  circuit  judge  would  be  likely 
to  learn  from  the  trial  are,  the  nature  and 
amount  of  the  plaintiff's  claim,  the  extent  of  the 
recovery,  and  whether  there  appeared  to  be 
any  reasonable  ground  for  making  the  defense 
which  was  set  up.  If  the  evidence  upon  the 
merits  of  the  controversy  was  nicely  balanced, 
or  the  plaintiff  failed  to  establish  any  consider- 
able portion  of  his  demand;  or  if  the  claim  was 
reduced  by  a  set-off  which  the  plaintiff  had  re- 
fused *to  allow,  it  could  not  be  said  [*394 
that  payment  of  the  demand  had  been  unrea- 
sonably resisted.  But  if  it  turned  out  that  there 
was  no  color  of  defense,  or  that  the  executor 
had  acted  captiously  with  the  creditor,  these 
facts  would  go  very  far  towards  making  out  a 
case  for  allowing  costs.  See  Nicholson  v.  Shw- 
erman,  (5  Wend. ,  554  ;  Robert  v.  Ditmas,  7 
Wend.,  522,  528.  It  is  entirely  clear  that  the 
opinion  of  the  circuit  judge  as  to  whether  pay- 
ment was  unreasonably  resisted,  cannot  be  con- 
clusive upon  the  question  of  costs.  We  must 
look  beyond  it,  and  consider  the  facts  which 
he  certifies,  in  connection  with  the  other  facts 
to  be  laid  before  us  by  the  parties. 

But  I  am  satisfied  that  costs  ought  to  be  al- 
lowed in  this  case.  One  of  the  executors,  who 
was  the  maker  of  the  notes,  knew  all  about 
the  demand  from  the  beginning;  and  there  is 
no  reason  to  suppose  that  the  others  were  not 
also  fully  informed  concerning  it.  When  the 
claim  was  presented  by  the  plaintiff,  no  pre- 
tense was  set  up  by  the  executors  that  it  ought 
not  to  be  paid.  After  waiting  a  month  and  ti 
half,  the  plaintiff  sued  ;  and  then  a  defense 
was  set  up.  and  the  plaintiff  was  delayed,  first 
by  an  order  for  time  to  plead  non  a«gump*it,  nnd 
then  by  a  plea,  until  the  arrival  of  a  circuit. 
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After  being  thus  postponed  and  put  to  expense 
the  plaintiff  was  allowed  to  take  an  inquest, 
without  any  show  of  defense  on  the  part  of  the 
executors.  It  is  true,  one  of  the  executors 
says  he  became  satisfied  that  "a  defense  might 
probably  be  successfully  interposed  on  the 
ground  of  a  total  want  of  consideration  for  the 
notes."  But  it  is  worthy  of  remark  that  James 
Wright,  who  made  the  notes,  and  who  must 
have  known  all  about  the  consideration,  has 
not  ventured  to  say  there  was  the  slightest 
ground  for  setting  up  that  or  any  other  de- 
fense. He  has  made  no  affidavit ;  nor  is  it 
alleged  that  the  defense  was  interposed  on  in- 
formation derived  from  him.  And  so  little  con- 
fidence did  any  of  the  executors  place  in  the 
supposed  defense,  that  they  abandoned  it  in 
preference  to  incurring  the  expense  and  incon- 
venience of  taking  six  witnesses  to  Albany, 
where  they  might  have  gone  from  their  resi- 
dence in  a  single  day.  It  is  difficult  to  suppose 
that  the  defendants,  as  faithful  trustees,  would 
395*]  abandon  what  they  believed  *a  good 
defense  to  a  claim  of  more  than  $1,000,  on  any 
such  ground,  especially  as  the  expenses  of  wit- 
nesses would  fall  upon  the  plaintiff  if  he  failed 
to  recover.  In  Potter  v.  Ete,  5  Wend. ,  74,  the 
administrators,  after  pleading,  gave  a  cognovit; 
and  costs  were  not  allowed.  What  other  facts 
there  were  in  the  case  bearing  upon  the  ques- 
tion of  costs  does  not  appear.  But  it  can  hard- 
ly be  doubted  that  the  defendants  pleaded  in 
the  belief  at  the  time  that  there  was  a  good  de- 
fense, for  the  Chief  Justice  remarked,  it  was 
not  pretended  that  any  unreasonable  resistance 
or  neglect  was  chargeable  upon  the  defendants. 
I  may  add,  it  does  not  appear  that  the  claim 
had  been  presented  to  the  administrators  be- 
fore suit  brought.  Under  our  law  the  executor 
loses  nothing  by  suffering  judgment  to  pass  by 
default  where  he  has  no  good  reason  to  sup- 
pose the  claim  unfounded  either  in  whole  or  in 
part;  and  if  in  such  a  case  a  defense  is  inter- 
posed, and  the  creditor  is  thus  subjected  to  de- 
lay and  expense,  costs  ought  to  be  allowed. 
We  think  that  ' '  payment  was  unreasonably 
resisted." 
Motion  granted. 

Reviewed-3  Daly,  244,  245, 246. 

Cited  in— 1  Barb..  523 ;  26  Barb.,  334 ;  6  How.  Pr., 
78;  12  How.  Pr.,  302,  303,  354;  16  How.  Pr.,  412;  9 
Bos.,  694. 


SHEPARDw.  HDIT. 

Practice — Amendment  of  Record,   after  Judg- 
ment— New  Judgment — Costs. 

After  judgment  on  a  verdict  in  favor  of  the  de- 
fendant, he  will  not  be  allowed  to  amend  the  record 
so  as  to  include  the  costs  of  opposing  a  subsequent 
motion  for  a  new  trial. 

But  where  it  appeared  that  the  plaintiff  resided 
out  of  the  State,  the  court  allowed  the  defendant  to 
withdraw  the  former  record,  cancel  the  docket,  and 
perfect  a  new  judgment  for  the  whole  amount  of 
his  costs,  in  order  that  that  he  might  collect  them  by 
action  on  the  judgment. 

Citation-3  Hill,  452. 

THE  defendant  having  obtained  a  verdict, 
perfected  judgment  for  costs  against  the 
plaintiff  in  August,  1842.  The  plaintiff  sub- 
sequently moved  for  a  new  trial  which  was  de- 
nied with  costs;  and  the  defendant,  upon  an 
affidavit  of  these  facts,  and  that  the  plaintiff 
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resides  out  of  the  State,  now  moved  for  leave 
*to  insert  in  the  record  a  judgment  [*396 
for  his  additional  costs,  or  to  strike  out  of  the 
record  the  amount  of  the  costs  formerly  taxed, 
and  insert  the  full  amount  to  which  he  had 
become  entitled,  in  order  that  he  might  collect 
them  by  action  on  the  iudgment  in  the  State 
where  the  plaintiff  resides. 

Mr.  R.  H.  Gillet.  for  the  motion. 

Mr.  E.  A.  Brown,  contra. 

By  tJie  Court,  Beardsley,  /.  The  defend- 
ant's object  cannot  be  effected  by  a  sugges- 
tion on  the  record  and  a  second  judgment  for 
for  these  costs;  Dows  v.  Boughton,  3  Hill,  452; 
and  to  amend  the  record  now  on  file,  by  strik 
ing  out  the  amount  of  the  costs  inserted  in  it 
and  substituting  the  true  sum  might  lead  to 
confusion.  I  see  no  objection,  however,  to 
taking  that  record  from  the  files  and  canceling 
the  docket ;  and  then  the  defendant  may  file 
a  new  record  for  the  full  amount  of  his  costs, 
to  be  settled  by  the  taxation  of  a  new  bill. 

Ordered  accordingly. 

Cited  in-8  Bos.,  595. 


SMITH  *.  MILLER. 

Taxation  of  Costs — Postponement  of  Trial. 

A  notice  of  trial  and  inquest  for  the  judge  is  un- 
necessary, and  cannot  be  taxed  as  a  part  of  the 
plaintiff's  costs. 

Under  an  order  made  at  the  circuit  postponing  a 
cause  on  payment  of 'costs,  the  plaintiff  cannot  tax 
either  for  a  brief  or  copy  pleadings. 

The  costs  to  be  paid  under  such  order  are  for  serv- 
ices which  must  be  repeated,  and  for  which  the 
plaintiff  might  not  be  paid  at  all  if  they  were  left  to 
abide  the  event.  Per  Beardsley,  J. 

Citations-Laws,  1840,  p.  328,  330;  5  Hill,  553. 

T)  E-TAXATION  of  costs.  This  cause  was 
IX  put  off  at  the  circuit  on  payment  of  costs 
and  the  plaintiff's  bill  contained  the  following 
items,  which  were  allowed  by  the  taxing  offi- 
cer: "  Notice  of  trial  for  judge,  $0.25:  Notice 
of  inquest  for  judge,  $0.25:  Brief,  $3.00:  Copy 
pleadings,  $3.00." 

*Mr.  J.  Gaul,  Jr.,  for  the  defend-  [*397 
ant,  objected  that  these  items  were  not  taxable. 

Messrs.  Jordan  and  Newkirk,  contra. 

By  the  Court,  Beardsley,  J.  In  practice, 
no  notice  of  trial  or  inquest  is  ever  served  on 
the  judge,  nor  is  such  notice  necessary.  The 
charges  for  these  services  should,  therefore, 
be  disallowed. 

The  fee  bill  allows  $3  for  a  copy  of  the 
pleadings  to  be  used  by  the  court  upon  the 
trial,  but  no  more  than  one  copy  can  be  taxed 
in  the  same  cause;  L.  of  1840,  p.  328;  and  the 
like  sum  is  allowed  for  drawing  brief  for  the 
trial  and  copies  thereof.  Id.,  p.  330.  These 
papers  are  prepared  for  the  trial,  and  may  be 
used  on  that  occasion  whenever  it  shall  oc- 
cur. They  are  as  well  adapted  to  a  subsequent 
circuit  as  to  the  one  for  which  the  cause  is 
first  noticed.  The  costs  to  be  paid  on  putting 
off  a  trial  are  for  services  which  must  be  re- 
peated, and  for  which  the  plaintiff  might  not 
be  paid  at  all  if  they  were  left  to  abide  the 
event.  (See,  Morrett  v.  Gould,  5  Hill,  553). 
The  charges  for  brief  and  copy  pleadings  are 
not  of  this  description  and  must  be  disallowed. 

Motion  granted. 
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Ex  PARTB  BURNET. 

Bounty  on  Salt — Statute. 

Under  the  Act  "  to  Increase  the  Revenues  of  the 
State,  by  Extending  the  Market  for  Salt,"  etc.  Seas. 
L.  of  1843,  p.  242,  but  one  bounty  is  payable  on  the 
siime  salt,  though  it  be  delivered  at  two  or  more  of 
the  places  mentioned  in  the  Act. 
|  lAccordingly,  though  a  quantity  of  salt,  on  its  ar- 
rival at  Buffalo  by  way  of  the  Erie  Canal,  was 
thence  shipped  by  the  owner  and  sent  to  Lafayette 
upon  the  wabash  and  Erie  Canal,  where  it  was  de- 
livered ;  held,  that  he  was  only  entitled  to  a  bounty 
of  five  cents  per  bushel. 

Citation— Laws,  1843,  p.  242,  sees.  1-4. 

"DOUNTY  on  salt.  In  September,  1843,  the 
-D  relator  shipped  from  Buffalo,  for  Toledo, 
398*]  Ohio,  1,000  bushels  of  Onondaga  *salt 
which  he  had  brought  to  Buffalo  by  way  of 
the  Erie  Canal.  The  salt  was  forwarded  from 
Toledo  for  the  relator,  and  was  afterwards  de- 
livered at  Lafayette,  upon  the  Wabash  and 
Erie  Canal,  in  the  State  of  Ind.  The  relator 
claimed  that,  under  the  Act  passed  April  18, 
1843,  Sess.  L.  of  1843,  p.  242.  sec.  1,  sub.  2, 
•5,  he  was  entitled  to  a  double  bounty  upon 
the  salt,  viz.:  two  cents  per  bushel  for  the 
shipment  from  Buffalo,  and  five  cents  per 
bushel  for  the  delivery  at  Lafayette.  He  pre- 
sented the  proper  evidence  to  the  superintend- 
ent of  the  Onondaga  Salt  Springs,  who  re 
fused  to  pay  any  further  bounty  than  five  cents 
per  bushel. 

Mr.  A.  Taber,  for  the  relator,  moved  for 
a  mandamus  to  compel  the  superintendent  to 
pay  an  additional  bounty  of  two  cents  per 
bushel  for  the  shipment  of  the  salt  from  Buf- 
falo. 

Mr.  G.  P.  Barker,  AUy-Gen.,  contra. 

By  the  Court,  Beardsley,  J.  A  duty  of 
six  cents  per  bushel  is  payable  to  the  State  on 
all  salt  manufactured  within  its  limits,  and 
tolls  are  collectible  for  its  transportation  on 
the  canals.  The  State,  therefore,  is  directly 
interested  in  extending  the  market  of  this  ar- 
ticle, as  the  quantity  manufactured  will  there- 
by be  increased,  and  the  State  receive  a  cor- 
responding benefit  in  duties  and  tolls. 

It  is  manifest,  however,  that  this  benefit  to 
the  State  does  not  stand  on  the  same  ground  in 
both  these  respects.  The  duties  paid  by  the  man- 
ufacturer are  little  short  of  an  absolute  gratu- 
ity to  the  State;  but  the  tolls  are  a  real  com- 
pensation for  the  use  of  the  public  property. 
They  are,  in  effect,  but  a  reasonable  return  for 
the  injury  done  to  the  canals, and  for  the  capi- 
tal used  in  their  construction.  Hence  the  State 
may,  without  sustaining  any  actual  injury,  re- 
mit the  duty,  or  refund  it  in  the  shape  of  a 
bounty;  but  to  deal  in  the  same  way  with  the 
tolls,  would  be  an  actual  loss  to  the  State,  so 
far  as  the  canals  were  injured  in  transporting 
salt  toll  free.  Keeping  this  idea  in  mind,  may 
aid  us  in  explaining  the  Act  upon  which  the 
present  question  arises. 

3»»*]  *The  Act  was  passed  April  18. 1843. 
L.  of  1843,  p.  242.  It  offers  a  bounty  upon 
salt  manufactured  in  this  State,  as  follows, 
viz.:  1.  Upon  each  bushel  delivered  at  West 
Troy  or  Albany,  or  at  the  junction  of  the  Erie 


and  Champlain  Canals,  seven  cents  and  six 
mills.  2.  Upon  each  bushel  delivered  at  La- 
fayette, upon  the  Wabash  and  Erie  Canal,  in 
Indiana,  five  cents.  3.  Upon  each  bushel  de- 
livered at  Newark  or  Portsmouth,  on  the  Ohio 
Canal,  or  Beaver,  on  the  Ohio  River.five  cents. 
4.  Upon  each  bushel  delivered  at  Owego,  El- 
mira,  Dansville  or  Binghampton,  and  carried 
thence  and  delivered  at  any  point  on  naviga- 
ble waters  in  the  State  of  Pa.,  four  cents.  5. 
Upon  each  bushel  which  has  arrived  at  Buffalo 
by  way  of  the  Erie  Canal,  and  is  shipped  from 
that  place  and  delivered  at  any  point  beyond 
the  limits  of  this  State,  two  cents.  6.  Upon 
each  bushel  shipped  from  Oswego,  to  any 
point  beyond  the  limits  of  the  State,  four  mills. 
Id.,  sec.  1. 

The  object  of  the  Act,  as  expressed  in  its  ti- 
tle, is  to  increase  the  revenues  of  the  State; 
and  this  is  to  be  accomplished  by  extending 
the  market  for  salt.  To  meet  the  augmented 
demand  arising  from  the  extension  of  the  mar- 
ket, a  greater  quantity  must  be  manufactured, 
and  thus  the  revenue  is  increased  by  the  addi- 
tional duties  received  from  the  manufacturer. 
Something  may  also  be  gained  by  the  State  in 
an  increase  of  canal  tolls;  but  as  these  are  not 
greatly  above  the  rate  of  a  fair  compensation 
for  the  use  of  the  public  property,  the  induce- 
ment for  an  extension  of  the  salt  market,  by  a 
remission  of  tolls,  or  the  payment  of  a  bounty 
in  lieu  of  such  remission,  is  comparatively 
small. 

The  Act  provides  for  a  bounty  of  seven  cents 
and  six  mills  per  bushel  upon  salt  delivered 
either  at  the  junction  of  the  Erie  and  Cham- 
plain  Canals,  or  at  West  Troy  or  Albany.  This 
exceeds  the  duty  paid  by  the  manufacturer, 
but  is  a  good  deal  short  of  the  duty  and  ca- 
nal tolls  combined.  After  payment  of  the 
bounty,  the  State  may  still  have  retained 
enough  to  compensate  for  the  actual  injury 
done  to  the  canals  in  the  transportation, so  that 
no  positive  loss  will  have  been  sustained. 

From  the  junction  of  the  Erie  and  Cham- 
plain  Canals,  salt  *must  find  an  exten  [*4OO 
sive  market  at  the  north,  and  in  the  whole  coun- 
try bordering  on  Lake  Champlain  and  from 
West  Troy  and  Albany  it  would  readily  pass 
upon  the  waters  of  the  Hudson  for  the  supply 
of  the  river  counties.  But  in  these  regions  it 
would  come  in  competition  with  the  foreign 
article,  and  hence  the  necessity  of  encouraging 
its  transportation  eastward  by  the  high  boun- 
ty of  seven  cents  and  six  mills  per  bushel.  The 
market  sought  to  be  secured  being  important, 
and  the  obstacles  to  be  overcome  formidable, 
the  Legislature  deemed  it  wise  to  proportion 
the  means  to  the  end. 

At  the  South  and  West,  the  danger  of  for- 
eign competition  would  be  less  and,  therefore, 
for  salt  delivered  "on  navigable  waters  in  the 
State  of  Pennsylvania,"  a  lower  bounty  is  giv- 
en. The  same  remark  is  applicable  to  salt  de- 
livered at  Lafayette,  Newark,  Portsmouth  or 
Beaver:  but  as  these  are  more  important  mar- 
kets than  any  which  can  be  reached  on  the  navi- 
gable waters  in  Pa.,  the  trade  with  them  is  en- 
couraged by  a  higher  bounty. 

So  far  the  interpretation  of  the  Act  is  free 
from  difficulty.  But  it  is  insisted  that  under 
its  provisions,  the  same  Halt  may,  in  certain 
cases,  be  entitled  to  a  double  bounty;  and  this 
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is  the  particular  point  to  be  decided  on  the 
present  application. 

It  is  urged  that  salt,  arriving  at  Buffalo  by 
way  of  the  Erie  Canal,  and  thence  shipped  to 
and  actually  delivered  at  some  point  beyond 
the  limits  of  this  State,  is  entitled  to  a  bounty 
of  two  cents  on  each  bushel.  This  must  be 
conceded.  But  it  is  also  urged  that  the  same 
salt,  by  being  taken  from  the  place  where  it 
was  so  delivered,  and  transported  to  Lafayette, 
Newark,  Portsmouth  or  Beaver,  becomes  en- 
titled to  a  further  bounty  of  five  cents  per 
bushel.  If  this  be  correct,  the  same  princi- 
ple must  apply  to  salt  shipped  at  Oswego,  and 
which  ultimately  reaches  one  of  the  designated 
points  in  the  west. 

But  in  my  opinion  the  Act  will  not  bear  this 
construction.  It  declares  that  "  a  bounty  (and 
only  one  bounty,  as  I  understand  its  provis- 
ions) shall  be  paid  upon  salt  manufactured  in 
this  State."  Sec.  1.  Then  follows  a  specifica- 
tion of  certain  points  at  which  the  salt  must  be 
40 1*]  delivered,  and  which  are  important  *as 
affording  extensive  markets  for  the  article,  but 
so  remote  from  the  places  of  manufacture  as 
not  to  be  available  without  the  aid  of  a  direct 
bounty  or  some  other  equivalent  advantage. 
These  specified  points  are  particularly  pro- 
vided for  by  the  Act,  and  salt  delivered  at  ei- 
ther is  entitled  to  the  liberal  bounty  prescribed. 
None  of  them,  however,  is  on  Lake  Erie,  or 
on  either  of  the  lakes  above;  for  as  to  the 
towns  on  these  waters,  no  such  encouragement 
is  needed.  The  expense  of  transportation  on 
the  lakes  is  comparatively  small,  and  the  boun- 
ty allowed  is  in  the  same  proportion.  Thus, 
upon  salt  passing  through  the  Erie  Canal  to 
Buffalo,  and  thence  to  any  point  out  of  this 
State,  except  those  particularly  designated,  the 
bounty  allowed  is  two  cents  per  bushel;  where- 
as, had  the  same  salt  been  shipped  from  Os- 
wego, to  any  place  bevond  the  limits  of  the 
State,  with  the  exceptions  before  mentioned, 
the  bounty  would  be  but  four  mills  on  each 
bushel.  The  Act  having  in  this  manner  pro- 
vided for  these  different  rates  of  bounty,  fol- 
lows out  the  idea  that  one  bounty,  and  no 
more,  is  allowable  on  the  same  salt,  by  de- 
claring that  "The  bounty  upon  salt  as  above 
specified  shall  be  paid  by  the  superintendent 
of  the  Onondaga  Salt  Springs; "  sec.  3;  and 
the  Comptroller  is  required  to  "  make  the  nee 
essary  rules  and  prescribe  the  proper  evidence 
to  carry  into  effect  the  provisions  of  this  Act." 
Sec.  4. 

I  think  it  quite  clear,  upon  the  words,  the 
policy  and  spirit  of  the  Act,  that  cumulative 
bounties  were  not  contemplated  and  are  not 
authorized  by  its  provisions.  It  gives  a  high- 
er bounty  upon  salt  delivered  at  particular  and 
important  points,  however  it  may  have  been 
conveyed  to  these  places;  and  it  allows  a  low- 
er bounty  for  salt  sent  out  of  the  State  by  the 
way  of  the  Erie  Canal  and  Buffalo,  and  by 
the  way  of  Oswego. 

It  would  hardly  be  contended  by  anyone,  I 
presume,  that  successive  bounties  should  be 
paid  on  the  same  salt  delivered  in  the  first  in- 
stance at  Newark  or  Portsmouth,  and  thence 
sent,  as  it  might  be,  to  Lafayette;  and  yet,  if 
they  can  be  allowed  in  any  case  under  this  Act, 
the  argument  would  be  as  cogent  in  the  case 
stated  as  it  can  be  in  the  present  one. 
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*I  am  persuaded  the  Legislature  in-  [*4O2 
tended  to  allow  but  a  single  bounty  on  the 
same  salt,  and  the  motion  for  a  mandamus 
should,  therefore,  be  denied,  with  costs  to  be 
paid  by  the  relator. 

Ordered  accordingly. 


MATTER   OF    DISTRICT   ATTORNEYS' 
FEES. 

Though  a  district  attorney  prepare  an  Indictment 
or  other  paper  for  use  in  making  the  original  draft, 
and  do  not  afterwards  transcribe  or  copy  it,  he  is 
entitled  to  charge  both  for  drafting  and  engrossing. 

Citation— Laws,  1839,  p.  340,  sec.  1. 

A  PPEAL  by  the  Board  of  Supervisors  of 
IA.  Oneida  Co. ,  from  the  taxation  of  the  bill 
of  fees  of  the  district  attorney  of  that  county 
for  the  year  1848.  The  objections  were  to 
charges  for  engrossing  indictments  and  other 
papers.  In  some  cases  the  district  attorney  was 
unable  to  swear  that  there  was  anything  more 
than  the  original  draft  of  the  paper  ;  and  in 
other  cases  he  swore  that  the  most  difficult 
parts  of  the  indictment  were  first  drawn,  and 
then  engrossed  with  the  formal  parts.  There 
was  no  objection  that  the  indictments  and  other 
papers  were  not  properly  prepared  for  their 
intended  use,  both  as  to  composition  and  hand- 
writing; but  the  objection  was,  that  unless  the 
paper  was  twice  written,  nothing  more  than 
the  draft  could  be  charged.  The  taxing  officer 
allowed  the  prescribed  fees  for  engrossing  as 
well  as  drawing  the  papers;  and  a  motion  was 
made  on  behalf  of  the  Supervisors  that  the  bill 
be  re  taxed. 

Messrs.  W.  J.  Bacon  and  M.  T.  Rey- 
nolds, for  the  Supervisors. 

Messrs.  N.  Hill,  Jr.,  and  T.  Jenkins,  for 
the  District  Attorney. 

By  the  Court,  Bronson,  J.  The  district  at- 
torney drew  his  indictments  with  so  much  care 
and  skill  that  he  is  unable  to*swear  he  [*4O3 
found  it  necessary  in  all  cases  to  make  en- 
grossed copies  to  belaid  before  the  grand  jury; 
and  because  he  cannot  swear  to  the  engrossing, 
it  is  said  that  he  cannot  rightfully  charge  for 
anything  more  than  the  draft  .  The  words  of 
the  statute  are:  "for  drawing  every  indict- 
ment, etc.,  twenty-two  cents  for  each  folio, and 
fifteen  cents  per  folio  for  engrossing  the  same." 
Stat.  1839,  p.  340,  sec,  1.  In  this  State  there 
has  always  been  a  fee  bill  for  attorneys  between 
party  and  party,  and  down  to  the  year  1840, 
their  services  for  preparing  papers  were  com- 
pensated by  allowing  a  certain  sum  by  the  folio 
for  drawing,  and  another  sum  by  the  folio  for 
engrossing  or  copying  the  same  paper.  Under 
those  provisions  the  uniform  practice  has  been 
to  allow  for  draft  and  copy,  without  any  ref- 
erence to  the  question  whether  a  copy  was  in 
fact  made.  It  has  been  supposed  that,  by  al- 
lowing certain  sums  for  drawing  and  engross- 
ing a  pleading  or  other  paper,  the  Legislature 
intended  the  attorney  should  have  the  aggre- 
gate of  the  two  sums  for  perfecting  the  paper, 
whether  that  end  was  attained  by  a  single  ef- 
fort, or  whether  it  cost  the  attorney  a  dozen 
trials  before  the  writing  was  in  a  proper  condi- 
tion to  be  used.  A  different  construction  nec- 
essarily supposes  that  the  Legislature  intended. 
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to  offer  a  reward  for  negligence  and  want  of 
skill.  If  the  attorney  is  so  careless  or  ignorant 
in  the  discharge  of  his  duty  as  to  make  a  copy 
necessary,  he  shall  have  37  cents  per  folio  for 
preparing  papers;  but  if  he  is  a  man  of  such 
learning,  industry  and  skill  that  he  can  pro- 
duce a  perfect  paper  with  a  single  effort,  he 
shall  have  but  22  cents  by  the  folio  for  his  serv- 
ices. It  is  difficult  to  suppose  that  such  was 
the  intention  of  the  Legislature.  But  what- 
ever might  have  been  thought  of  the  question 
at  the  first,  it  is  enough  that  the  construction  of 
statutes  containing  the  same  provision  as  the 
Act  of  1839  has  been  long  settled. 

There  is  no  difference  in  principle  between 
the  case  of  a  district  attorney,  and  that  of  an 
attorney  between  party  and  party.  The  Leg- 
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islature  has  been  more  careful  to  guard  against 
overcharges  in  the  one  case  than  it  has  been  in 
the  other.  But  neither  the  one  officer  nor  the 
other  ever  had  the  right  to  charge  for  services 
which  were  not  actually  rendered.  Neither 
can  *charge  for  engrossing  or  copying  [*4O4 
a  paper  under  the  notion  that  he  is  entitled  to 
pay  for  fictitious  or  constructive  services.  But 
when  a  paper  has  been  brought  to  a  perfect 
state  for  its  intended  use,  the  attorney  may 
charge  for  engrossing  as  well  as  the  draft,  for 
the  reason  that  both  services  have  actually  been 
performed. 
Motion  denied.(a.) 

(a)  This  case  was  argued  at  the  Special  Term  in 
February,  1844,  but  was  not  decided  until  the  Gen- 
eral Term  in  July  f  ollowing. 
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4O5*]        *STARK  t>.  BOSWELL. 

Evidence — Declarations  of  Owner  of  Chose. 

Declarations  made  by  the  owner  of  a  chose  In  ac- 
tion are  not  admissible  to  effect  the  rights  of  one 
subsequently  deriving  title  from  him. 

This  rule  applies  to  declarations  made  by  a  mort- 
gagee of  lands,  before  the  mortgage  is  due,  when 
offered  in  evidence  to  affect  the  rights  of  a  pur- 
chaser under  it,  though  the  mortgagee  be  dead  at 
the  time  of  the  trial. 

Citations-7  Wend.,  256;  8  Wend.,  490 ;  1  Hill,  612. 

"1?  JECTMENT,  tried  at  the  Monroe  Circuit 
_LJ  in  December,  1842,  before  Dayton  C.  Judge. 
The  plaintiff  proved  that  he  acquired  title  to 
the  premises  in  1835,  and  that  the  defendant 
was  in  possession  when  this  suit  was  com- 
menced. The  defendant  set  up  title  in  himself, 
derived  under  a  mortgage  executed  by  the 
plaintiff  to  one  Chittenden,  bearing  date  in 
1836.  Chittenden  having  died  in  1839,  the 
mortgage  was  forclosed,  under  the  statute,  by 
his  executors,  who  became  the  purchasers  at 
the  sale,  and  afterwards  conveyed  to  the  de- 
fendant. The  plaintiff  offered  to  prove,  by  the 
declarations  of  Chittenden  made  in  1838,  before 
4O6*]  the  *mortgage  became  due,  that  it  was 
usurious,  and  to  follow  this  by  evidence  that 
the  defendant  was  notified  of  the  fact  before 
he  purchased.  The  circuit  judge  held  that  the 
declarations  of  Chittenden  were  inadmissible, 
and  the  evidence  was  rejected;  whereupon  the 
plaintiff  excepted.  A  verdict  was  rendered  for 
the  defendant,  and  the  plaintiff  now  moved  for 
a  new  trial  on  a  bill  of  exceptions. 

Mr.  H.  Gay,  for  plaintiff. 

Mr.  S.  Matthews,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  It  has  been 
held  several  times  by  this  court  that  declara- 
tions made  by  the  owner  of  a  chose  in  action 
are  not  admissible  to  affect  the  rights  of  one 
deriving  title  from  him.  Kent  v.  Walton,  7 
Wend.,  256  ;  Whitaker  v.  Brown,  8  Id.,  490  ; 
Beach  v.  Wise,  1  Hill,  612.(a)  The  mortgage 
in  question  was  a  mere  chose  in  action,  and 
there  is  nothing  to  take  this  case  out  of  the 
above  rule.  The  fact  of  the  mortgagee  having 
died  before  the  trial,  makes  no  difference. 

(a)  The  doctrine  of  these  cases  was  directly  sanc- 
tioned by  the  Court  for  the  Correction  of  Errors  in 
Paige  v.  Cagwin.declded  at  the  last  December  Term. 
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Beach  v.  Wise,  supra.     His  declarations  were 
properly  rejected,  and  the  motion  for  a  new 
trial  must,  therefore,  be  denied. 
New  trial  denied. 

Cited  in— 5  Denio,  344;  1  Barb.  Ch.,  115;  16  N.  Y., 
500;  13  Hun,  547;  1  Barb.,  334;  21  Barb.,  174,  330;  41 
How.  Pr.,  458;  8  Bos.,  87. 
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THE  TRUSTEES  OF  SANDY  HILL. 

Ejectment — Disclaimer  of  Title  by  Plaintiff  as 
Evidence — Dedication  of  Land  to  Inhabitants 
of  Town  for  Burial- Ground — Public  Sight 
Continues  until  the  Place  Loses  Its  Identity  as 
Such — Evidence  of  Dedication — No  Deed,  Nec- 
essary'—  Unauthorized  Highway —  Witnesses — 
Competency  of — Waiver  of  Objections  Not 
Taken  at  the  Trial. 

The  inhabitants  of  an  incorporated  village  are 
competent  witnesses  for  the  corporation. 

A  parol  disclaimer  of  ownership  made  by  the 
plaintiff  in  ejectment  may  be  given  in  evidence 
against  him  to  characterize  his  possessory  acts, 
though  not  for  the  purpose  of  affecting  an  existing 
paper  title. 

On  a  bill  of  exceptions  the  party  cannot  avail  him- 
self of  other  grounds  than  those  taken  by  him  at 
the  trial. 

In  ejectment,  whatever  shows  that  the  plaintiff  is 
not  entitled  to  immediate  possession  constitutes  a 
defense.  Per  Beardsley,  J. 

Land  may  be  dedicated  to  the  public  for  pious 
and  charitable  purposes,  as  well  as  for  ways,  com- 
mons, etc.  Per  Beardsley,  J. 

A  dedication  of  land  to  the  inhabitants  of  a  town 
for  a  burying-ground  is  valid,  and  precludes  the 
owner  from  exercising  his  former  rights  over  it. 

The  public  right  of  exclusive  enjoyment  will  con- 
tinue in  such  case  until  the  place  loses  its  identity  as 
a  burying-ground. 

After  land  thus  dedicated  had  been  occupied  as  a 
burying-ground  for  thirty-six  years,  the  trustees  of 
a  village,  acting  without  authority,  opened  a  high- 
way across  it,  which  was  traveled  for  ten  years,  and 
then  discontinued ;  held,  that  the  public  right  ac- 
guired  under  the  dedication  was  not  thereby  af- 
fected. 

The  extent  of  the  right  parted  with  by  the  owner 
and  acquired  by  the  public  under  a  dedication,  de- 
pends upon  the  purpose  for  which  it  was  made. 
Per  Beardsley,  J. 

NOTE.— Dedication  of  land  to  public  use.  See,  Den- 
ning v.  Roome,  6  Wend.,  651,  note. 

Exceptions— To  be  available  must  be  taken  at  trial. 
See  Ryerss  v.  Wheeler,  25  Wend.,  437,  note. 
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No  deed  or  other  writing  is  necessary  to  consti- 
tute a  dedication. 

Nor  is  lapse  of  time  an  essential  ingredient ;  but 
the  dedication  may  be  established  by  acts  on  the 
part  of  the  owner  and  the  public,  unequivocal  in 
their  character,  though  occurring  on  a  single  day. 

Long  continued  and  uninterrupted  use  of  land  by 
the  public,  however,  furnishes  strong  evidence  of  a 
dedication. 

Citations— Laws,  1810,  p.  57,  sec.  1;  4  Paige,  510; 
Cow.  &  H.  Notes  to  Phil.  Ev.,  pp.  139, 1541 ;  6  Pet.,  430, 
431, 433,  438 ;  2  R.  S.,  303,  sec.  3 :  20  Wend.,  Ill,  120 :  22 
Wend.,  425,  452,  454. 455.  473;  12  Wheat.,  582;  2  Pet., 
566 ;  6  Vt.t  355. 

"I?  JECTMENT  tried  at  the  Washington  Cir- 
-U  cuit  in  October,  1842,  before  Willard,  V. 
Judge.  The  action  was  brought  to  recover  a 
small  strip  of  land  situated  in  the  Village  of 
Sandy  Hill,  being  the  north  part  of  what  is 
known  as  "the  old  burying-ground."  The 
plaintiff  proved  a  paper  title  to  the  land  in  dis- 
pute, derived  under  a  patent  granted  to  James 
Bradshaw  and  others  May  18,  1762;  the  old 
burying-ground  being  in  lot  No.  93,  a  part  of 
the  patent.  All  the  lands  in  the  patent  were 
divided  among  the  patentees  in  1762,  with  the 
exception  of  lot  No.  93,  which  continued  to  be 
held  in  common. 

The  defendants  proved  that  in  1775  several 
4O8*J  soldiers  were  *buried  at  the  place  now 
called  the  old  burying-ground ;  that  in  1776 
James  Bradshaw,  one  of  the  patentees,  together 
with  other  persons  residing  on  the  patent, 
cleared  off  this  spot  for  the  avowed  purpose  of 
having  it  used  as  a  burying-ground  by  the  in- 
habitants of  the  town;  that  a  permanent  fence 
was  built  around  it  in  1793;  that  it  continued  to 
be  usedasa  public  burying-ground  until  1812  ; 
that  a  new  burying-ground  then  became  nec- 
essary, the  old  one  having  been  previously 
filled  with  graves;  that  in  1818  or  1814,  a  road 
was  laid  out  by  the  Commissioners  of  High- 
ways of  the  town,  commencing  at  the  Sandy 
Hill  bridge,  and  running  thence  east  over  the 
lands  of  one  Petit,  to  the  west  bounds  of  the 
old  burying-ground  ;  that  shortly  afterwards, 
the  trustees  of  the  village,  in  order  to  continue 
the  road  to  Main  St.,  opened  a  way  across  the 
north  part  of  the  old  burying-ground,  being 
the  land  in  dispute;  that  the  way  thus  opened 
by  the  trustees  was  never  recorded  as  a  road, 
nor  were  any  damages  assessed  therefor;  that 
when  the  trustees  opened  the  way,  some  of 
the  bodies  buried  in  this  part  of  the  lot  were 
removed  to  the  new  burying  ground,  but  oth- 
ers were  suffered  to  remain;  that  the  Sandy 
Hill  bridge  was  carried  off  by  a  freshet  in  1835, 
when  Petit  shut  up  so  much  of  the  road  as 
had  been  laid  out  by  the  commissioners,  and 
the  way  opened  by  the  trustees  was  not  after- 
wards traveled  by  the  public;  that  the  plaint- 
iff became  the  owner  of  the  Petit  property  in 
1841,  and  occasionally  used  the  way  for  the 
purpose  of  passing  to  and  from  a  barn  on  the 
Petit  lot;  that  in  March  or  April,  1842,  he  built 
a  temporary  fence  across  the  way;  and  that  in 
May  following,  the  defendants  took  possession 
by  inclosing  and  claiming  the  way  as  a  part  of 
the  old  burying-ground. 

Darius  Sherrill  was  offered  as  a  witness  by 
the  defendants,  and  was  objected  to  as  incom 
petent  by  reason  of  interest.  He  stated  on  the 
wrir  dire  that  he  resided  in  the  Village  of  Sandy 
Hill,  within  the  bounds  of  the  Corporation, 
and  had  done  so  for  many  years.  The  circuit 
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judge  held  the  witness  competent,  and  the 
plaintiff  excepted.  The  witness  was  then  sworn 
in  chief  and  gave  material  testimony. 

In  the  course  of  the  trial  the  defendants 
offered  to  prove  a  Conversation  be-  [*4O9 
tween  them  and  the  plaintiff,  a  short  time 
prior  to  May  1,  1842,  in  which  the  plaintiff 
said  he  did  not  claim  to  be  the  owner  of  the 
strip  of  land  in  question.  This  evidence  was 
objected  to  by  the  plaintiff  as  tending  to  over- 
throw a  paper  title  by  parol,  but  the  circuit 
judge  decided  that  it  was  admissible  "for  the 
purpose  of  characterizing  the  plaintiff's  pos- 
session, and  by  way  of  showing  a  recognition 
on  his  part  of  the  prior  dedication."  The  evi- 
dence was  accordingly  received,  and  the  plaint- 
iff excepted. 

When  the  evidence  was  closed,  the  plaintiff 
contended  that  "he  was  entitled  to  recover:  1. 
On  the  strength  of  his  paper  title;  and  2.  On 
the  ground  that  if  the  land  in  question  was 
ever  dedicated  to  the  public  as  a  burying- 
yard,  the  right  of  the  original  owners  revived 
when  the  trustees  opened  a  road  through  it,  or 
ceased  to  use  it  for  the  purpose  to  which  it  was 
dedicated."  The  circuit  judge  decided,  how- 
ever, that  the  facts  proved  showed  a  dedica- 
tion of  the  land  to  the  public,  and  that  the  use 
which  had  been  made  of  it  as  a  road  did  not 
devest  the  rights  acquired  under  the  dedica- 
tion, nor  give  the  plaintiff  a  present  right  of 
possession.  To  this  decision  the  plaintiff  ex- 
cepted; and  no  further  evidence  being  offered, 
a  nonsuit  was  ordered.  The  plaintiff  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  J.  Anthon,  for  plaintiff. 

Messrs.  D.  Wright  and  N.  Hill,  Jr.,  for 
defendants. 

By  the  Court,  Beardsley,  J.  Sherrill  was 
a  competent  witness  for  the  defendants.  He 
had  been  for  many  years  an  inhabitant  of  the 
village  of  Sandy  Hill,  residing  within  its  lim- 
its, and  was  therefore  a  member  of  the  village 
corporation.  Private  Laws  of  1810,  p.  57,  sec. 
1.  His  only  interest  in  the  event  of  this  cause 
was  as  a  corporator,  but  that  was  too  remote 
and  contingent  to  disqualify  him.  Waterlown 
v.  Cowen,  4  Paige,  510;  Cowen  &  H.  Notes  to 
Phil.  Ev.,  pp.  139,1541. 

*It  was  proper  to  allow  evidence  to  [*41O 
be  given  of  the  declarations  made  by  the  plaint- 
iff to  the  trustees  shortly  before  the  contro- 
versy arose.  He  had  occasionally  used  the  land 
in  question  in  going  to  and  from  his  barn,  and 
had  recently  placed  a  fence  upon  it.  His  dis- 
claimer of  ownership  gave  character  to  these 
possessory  acts,  and  was  admissible  with  that 
view,  though  not  for  the  purpose  of  affecting 
his  paper  title.  The  declarations  were  perti- 
nent, moreover,  in  aid  of  the  other  evidence 
adduced  to  establish  the  dedication  on  which 
the  defendants  relied. 

That  the  plaintiff  made  out  a  prima  facie  pa- 
per title,  appears  to  have  been  acquiesced  in 
by  the  defendants,  for  they  proceeded  to  their 
defense  without  making  any  question  for  the 
court,  and  the  cause  was  disposed  of  on  the 
ground  that  a  legal  bar  to  the  action  had  been 
proved. 

The  circuit  judge  sustained  the  defense  that 
the  land  had  been  dedicated  to  the  public  use 
and,  therefore,  the  plaintiff's  paper  title  was 
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unavailable  in  his  favor.  It  is  now  objected 
that  the  fact  of  dedication  was  for  the  jury, 
and  that  the  judge  erred  in  assuming  it  to  be 
established.  But  this  view  was  not  presented 
at  the  trial,  and  the  point  cannot  now  be  raised. 
The  judge  was  not  requested  to  submit  any 
fact  to  the  jury.  Indeed,  there  was  no  con- 
flicting testimony  for  them  to  pass  upon.  Both 
parties  seem  to  have  regarded  the  testimony 
given  as  true,  in  all  its  parts  and  particulars  ; 
the  only  question  being  as  to  its  legal  effect. 
The  counsel  for  the  plaintiff  claimed  to  recover, 
"first,  on  the  strength  of  his  paper  title;  and 
second,  on  the  ground  that  if  the  land  in  ques- 
tion was  ever  dedicated  to  the  public  as  a  bury- 
ing-yard,  the  right  of  the  original  owners  re- 
vive'd  when  the  trustees  opened  a  road  though 
it,  or  ceased  to  use  it  for  the  purpose  to  which 
it  was  dedicated."  These  points  were  specific- 
ally stated  as  those  on  which  the  plaintiff  re- 
lied, and  they  virtually  concede,  it  will  be 
seen,  the  truth  of  the  matters  given  in  evidence 
by  way  of  defense.  They  uo  not  deny  the 
fact  of  dedication,  and  claim  that  the  plaint 
iff  had  good  title  at  all  times;  but  they  place 
his  right  to  recover,  on  the  principle  that,  hav- 
ing a  good  paper  title,  his  right  to  possess 
411*]  and  enjoy  *the  premises  at  his  own 
pleasure,  arose  from  their  misuse  or  non-use 
by  the  defendants.  On  the  other  hand,  it 
was  claimed  for  the  defendants  that  the  proof 
which  had  been  given  constituted  an  absolute 
bar  to  the  action ;  and  of  this  opinion  was  the 
judge.  He  held  that  the  facts  proved  showed 
the  premises  were  dedicated  to  the  public  as 
and  for  a  burying-ground,  and  that  the  use 
which  had  been  made  of  them  as  a  road  did 
not  devest  the  public  of  the  rights  acquired  by 
the  dedication,  nor  invest  the  plaintiff  with  a 
present  right  of  possession;  and  thereupon  the 
plaintiff  was  nonsuited.  Exception  was  taken 
to  this  decision,  and  the  question  is  as  to  its 
correctness. 

The  action  is  ejectment,  and  in  order  to  en- 
title the  plaintiff  to  recover,  he  must  have  a 
right  to  immediate  possession.  Whatever  takes 
away  that  right,  constitutes  a  legal  defense. 
Cincinnati  v.  White,  6  Pet.,  431,  432;  2  R.  S., 
303,  sec.  3. 

Land  may  be  dedicated  to  pious  and  chari- 
table purposes,  as  well  as  for  public  ways, 
commons  and  other  easements  in  the  nature  of 
ways,  so  as  to  conclude  the  owner  who  makes 
the  dedication.  This  is  the  general  doctrine. 
Pearsallv.  Post,  20  Wend.,  Ill;  S.  C.  in  error, 
22  Id.,  425.  Public  highways  and  sites  for 
court-houses,  churches  and  other  public  build- 
ings, are  familiar  instances  of  the  application 
of  the  principle.  It  has  been  applied  to  the 
reservation  of  a  spring  of  water  for  public  use; 
McConnell  v.  Lexington,  12  Wh.,  582;  and  see. 
6  Pet.,  438  ;  20  Wend.,  120;  22  Id.,  452  ;  to  a 
public  square  in  a  village;  Watertown  v.  Cowen, 
4  Paige,  510;  and  to  a  public  burying  ground. 
Beatty  v.  Kurtz,  2  Pet.,  566;  see,  also,  6  Id., 
430;  22  Wend.,  454,  455,  473  ;  State  v.  Trask, 
6  Vt.,  355. 

Dedication,  as  the  term  is  used  in  reference 
to  this  subject,  is  the  act  of  devoting  or  giving 
property  for  some  proper  object,  and  in  such 
manner  as  to  conclude  the  owner.  The  law 
which  governs  such  cases  is  anomalous.  Un- 
der it,  rights  are  parted  with  and  acquired  in 
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modes  and  by  means  unusual  and  peculiar. 
Ordinarily,  some  conveyance  or  written  in- 
strument is  required  to  transmit  a  right  to  real 
property ;  but  the  law  applicable  to  dedica- 
tions is  different.  A  dedication  may  be  made 
without  *writing  ;  by  act  in  pais,  as  [*412 
well  as  by  deed.  It  is  not  at  all  necessary  that 
the  owner  should  part  with  the  title  which  he 
has  ;  for  dedication  has  respect  to  the  posses- 
sion, and  not  the  permanent  estate.  Its  effect  is 
not  to  deprive  a  party  of  title  to  his  land,  but 
tu  estop  him,  while  the  dedication  continues 
in  force,  from  asserting  that  right  of  exclu- 
sive possession  and  enjoyment  which  the  own- 
er of  property  ordinarily  has.  Cincinnati  v. 
White,  6  Pet.,  431,  438.  The  principle  upon 
which  the  estoppel  rests  is,  that  it  would  be 
dishonest,  immoral  or  indecent,  and  in  some 
instances  even  sacrilegious,  to  reclaim  at  pleas- 
ure property  which  has  been  solemnly  devoted 
to  the  use  of  the  public,  or  in  furtherance  of 
some  charitable  or  pious  object.  The  law, 
therefore,  will  not  permit  any  one  thus  to 
break  his  own  plighted  faith ;  to  disappoint 
honest  expectations  thus  excited,  and  upon 
which  reliance  has  been  placed.  The  principle 
is  one  of  sound  morals,  and  of  most  obvious 
equity,  and  is  in  the  strictest  sense  a  part  of 
the  law  of  the  land.  It  is  known  in  all  courts, 
and  may  as  well  be  enforced  at  law  as  in  equity. 

This  being  a  case  to  which  the  law  of  dedi- 
cation applies,  the  use  for  which  the  dedica- 
tion was  made  must  determine  the  extent  of 
the  right  parted  with  by  the  owner  of  the  land, 
and  acquired  by  the  public.  Cincinnati  v. 
White,  6  Pet. ,  438.  Where,  as  in  the  case  of  a 
highway,  the  public  acquire  but  a  mere  right 
of  passage,  the  owner  who  makes  the  dedica- 
tion retains  a  right  to  use  the  land  in  any  way 
compatible  with  the  full  enjoyment  of  the  pub- 
lic easement.  But  the  case  is  widely  different 
here.  The  land  in  question  was  dedicated  as 
a  grave-yard,  and  the  ashes  of  the  dead  should 
be  allowed  to  repose  in  undisturbed  solitude 
and  quiet.  The  grave  is  hallowed.  This  senti- 
ment is  deeply  seated  in  the  human  heart,  and 
is  all  but  universal.  It  exists  with  scarcely  less 
intensity  of  strength  in  the  breast  of  the  sav- 
age than  in  that  of  civilized  man,  repelling 
every  rude  approach  to  the  resting-place  ot  the 
dead,  and  forbidding  as  sacrilegious,  its  use 
for  any  of  the  secular  and  common  purposes 
of  life.  A  just  deference  to  this  sentiment, 
and  a  proper  respect  for  the  feelings  of  those 
*whose  friends  have  been  buried  in  the  [*413 
ground  now  in  contest,  are  wholly  incompati- 
ble with  the  right  to  exclusive  possession  set 
up  by  the  plaintiff. 

The  particular  piece  of  land  in  dispute  is 
part  of  "  the  old  burying  ground  "  in  Sandy 
Hill,  in  which  bodies  were  interred  as  early  as 
1775.  It  was  part  of  lot  No.  93,  in  a  tract 
granted  in  1762  to  twenty-three  persons  as  ten- 
ants in  common;  which  tract,  with  the  excep- 
tion of  lot  No.  93,  was  in  the  same  year  divid- 
ed among  the  several  patentees.  Lot  No.  93 
remained  undivided,  and  in  1776  one  of  the 
patentees,  and  other  persons  who  resided  on 
the  tract,  cleared  off  the  wood  and  timber 
from  the  piece  of  ground  since  known  as  the 
old  burying-place,  for  the  avowed  purpose  of 
using  it  as  a  burying-ground  for  the  inhabit- 
ants of  the  town.  As  early  as  1793  it  was 
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inclosed  by  a  permanent  fence,  and  was  at  all 
times  used  as  a  public  grave  yard  until  1812, 
when  it  was  filled  with  graves,  and  a  new 
cemetery  provided.  In  1793,  the  old  burying- 
ground  was  separated  from  the  Petit  lot,  now 
owned  by  the  plaintiff,  by  the  fence  built  at 
that  time.  It  does  not  appear  by  any  direct 
evidence  that  either  of  the  original  patentees, 
except  Bradshaw,  ever  did  any  act  indicating 
an  intention  to  dedicate  this  grave  yard  to  the 
public  use;  nor,  on  the  contrary,  is  any  dissent 
shown.  Thus,  from  1776  to  1812,  a  period  of 
thirty  six  years,  the  spot  was  used  as  a  per- 
manent, public  receptacle  for  the  dead,  and 
continued  to  be  so  used  until  completely  filled 
with  graves.  This  was  with  the  express  con- 
currence of  one  of  the  proprietors,  and  with- 
out dissent  on  the  part  of  the  others.  Indeed, 
no  dissent  is  expressed  by  any  person,  so  far 
as  is  shown  by  the  testimony,  until  1842,  a  pe- 
riod of  sixty -six  years  since  Bradshaw  assisted 
in  clearing  the  ground  for  a  public  place  of 
burial.  Bradshaw,  and  those  claiming  under 
him,  are  concluded  by  what  he  is  proved  to 
have  done;  and  this  long  continued  and  unin- 
terrupted use  of  the  premises  by  the  public, 
furnishes  at  this  time  abundant  evidence 
again-st  all  who  were  interested  as  original 
owners  with  Bradshaw.  No  certain  period  of 
time  is  required  to  prove  a  dedication  of  prop 
•erty  to  public  use.  It  does  not  depend  upon 
the  lapse  of  time,  but  upon  the  intention  and 
4 1 4*]  *the  acts  of  the  parties.  Twenty  years 
adverse  holding  may  bar  a  right  of  entry,  and 
upon  it  a  grant  may  be  presumed.  But  time, 
although  cogent  evidence  of  a  dedication,  is 
not  a  necessary  ingredient  in  it.  It  may  be  es- 
tablished by  acts,  unequivocal  in  their  charac- 
ter, on  the  part  of  the  owner  and  the  public, 
although  occuring  on  a  single  day. 

The  public  right  to  retain  this  land  as  a 
burial-place  was  perfect  in  1842,  unless  pre- 
viously forfeited  by  the  opening  of  a  street 
upon  it,  and  its  use  as  a  street  from  about  1815 
to  1835.  The  street  was  opened  by  the  defend- 
ants, and  it  was  used  as  such  by  their  author 
ity,  as  far  as  they  could  confer  any.  But  the 
village  corporation  had  no  more  power  in  this 
respect  than  any  individual  ;  and  this  use  of 
the  ground,  whether  appropriate  to  the  cir- 
cumstances and  the  occasion  or  not,  could 
give  no  right  to  the  plaintiff  as  against  the 
public.  The  right  was  in  the  public  at  that 
time,  as  it  still  is,  and  the  bill  of  exceptions 
si inws  that  the  defendants  do  not  claim  to  hold 
the  land  in  their  own  right,  but  simply  "  as  a 
part  of  the  old  burying-ground"  and,  there- 
fore, for  the  use  of  the  public. 

When  the  street  was  opened,  a  part  of  the 
•dead,  and  a  part  only,  had  been  exhumed  and 
Tcmoved  to  the  new  burial-ground,  and  the 
residue  of  the  bodies  still  remain.  Before  the 
suit  was  instituted,  this  part  of  the  old  grave 
yard  was  inclosed  and  placed  in  its  former 
condition,  the  whole  constituting,  as  it  for- 
merly did,  but  one  burial-place.  We  think  the 
judge  ruled  correctly  that  the  plaintiff  had  no 
right  to  the  possession;  and  the  nonsuit  was, 
therefore,  proper. 

What  right,  if  any,  may  hereafter  arise  in 
favor  of  those  who  ran  make  title  from  the 
original  owners,  it  is  not  necessary  now  to  in- 
quire. The  land  is  still  a  public  grave-yard, 
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inclosed,  known  and  recognized  as  such.  When 
these  graves  shall  have  worn  away;  when  they 
who  now  weep  over  them  shall  have  found 
kindred  resting  places  for  themselves  ;  when 
nothing  shall  remain  to  distinguish  this  spot 
from  the  common  earth  around,  and  it  shall  be 
wholly  unknown  as  a  grave-yard  ;  it  may  be 
that  some  one  who  can  establish  a  good  "  pa- 
per title,"  will  have  a  right  to  its  possession  ; 
for  it  will  then  have  lost  its  *identity  [*4 15 
as  a  burial-ground,  and  with  that,  all  risrht 
founded  on  the  dedication  must  necessarily 
become  extinct. 
New  trial  denied. 

Objection  —  Bill  of  Exceptions  —  Only  the  grounds 
taken  on  trial  available.  Explained— 36  Barb.,  400. 

Cited  in— 31  N.  Y.,  43 :  38  N.  Y.,  186 ;  6  Trans.  App., 
342 :  19  Barb.,  665 ;  28  Barb.,  180 ;  17  How.  Pr..  361. 

Dedication  for  burial-ground.  Cited  in— 32  Barb., 
223 ;  11  Minn.,  136 :  2  Wis.,  193 ;  60  Am.  Dec.,  417. 

Dedication— Wtiat  constitutes— Deed  not  necessary. 
Reviewed-13  Minn.,  19,  23;  6  Barb..  271 ;  11  Barb., 
463 ;  48  How.  Pr.,  19 ;  2  Abb.  N.  C.,  396 ;  6  Daly,  358 ; 
38  111.,  337. 

No  length  of  user  necessary  to  establish.  Cited  in— 
9  N.  Y.,  256;  61  N.  Y.,  454  ;  4  Hun,  498  ;  57  111.,  369. 

Revocation— Estoppel.    Reviewed— 13  Minn.,  19. 

Cited  in-25  N.  Y.,  540;  11  Barb.,  450,  453: 10  Minn., 
104 ;  12  Minn.,  201 ;  14  Minn.,  383 ;  38  Mo..  319 :  49 
Mich..  115 ;  43  Am.  Rep.,  452. 

Dedication  generally.  Cited  in— 90  N.  Y.,  157;  14 
Barb.,  529. 

Also  cited  in— 1  Keyes,  267 ;  2  Abb.  App.  Dec.,  35 ; 
How.  Cas.,  626 ;  33  How.  Pr.,  467  ;  47  How.  Pr.,  76. 


ROGERS  v.  DILL. 

Infancy — Sale  of  Real  Estate  by  Court  of  Chan- 
cery—Statute— Wills. 

The  power  of  the  Court  of  Chancery  to  order  the 
sale  of  real  estate  belonging  to  an  infant  is  derived 
entirely  from  the  statute. 

A  sale  of  real  estate  devised  to  an  infant,if  ordered 
by  the  Court  of  Chancery  contrary  to  the  provisions 
of  the  devise,  is  utterly  void,  and  passes  no  title  to 
the  purchaser. 

Citations-2  Ves.,  23 ;  1  Moll.,  525,528  ;  Macpherson, 
Inf.,  311,  312 ;  Laws,  1814,  p.  128 ;  Laws,  1815,  p.  103, 
sec.  3 ;  2  R.  S.,  195,  sees.  175, 176. 

TjMECTMENT,  tried  at  the  Cayuga  Circuit 
-lJ  in  August,  1843,  before  Moseley,  C.Judge. 
The  action  was  brought  to  recover  an  undi- 
vided share  of  a  piece  of  land  which  the  plaint- 
iff claimed  as  devisee  under  the  will  of  his 
father,  Neri  Rogers.  The  will,  after  devising 
the  use  of  one  third  of  all  the  testator's  real 
and  personal  estate  to  his  wife,  during  her  nat- 
ural life,  in  lieu  of  dower,  proceeded  as  fol- 
lows: "  I  give  and  bequeath  to  my  two  sons, 
Joshua  and  William  (the  plaintiff),  their  heirs 
and  assigns  forever,  three  eighths  of  all  my 
estate,  real  and  personal,  subject  to  the  right 
of  my  wife  as  within  mentioned.  I  give  and 
bequeath  to  my  four  daughters,  Margaret  Ann, 
Susannah,  Lucinda  and  Charity,  their  heirs 
and  assigns  forever,  the  remaining  five  eighths 
of  all  my  estate,  real  and  personal,  subject  as 
aforesaid  to  the  right  of  my  wife.  The  three 
eighths  above  given  to  my  two  sons  are  to  be 
divided  equally  between  them,  and  the  five 
eighths  above  given  to  my  four  daughters  are 
to  be  divided  in  like  manner  between  them. 
It  is  my  will  and  desire  that  no  division  of  my 
property  be  made  amongst  my  children  until 
my  son  William  shall  arrive  to  the  age  of 
twenty-one  years,  so  that  it  may  furnish  a 
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home  for  my  wife  and  children  until  that  time, 
where  all  of  them  shall  be  entitled  to  live. 
And  in  case  of  the  death  of  my  son,  William, 
before  he  comes  to  the  age  of  twenty-one  years, 
416*J  then  it  is  my  will  that  a  division  *of 
the  property  shall  not  be  made  until  after 
April  22,  1837,  on  which  day  he  will  be,  if  he 
lives,  twenty  one  years  of  age." 

The  defense  was,  that  in  February,  1883,  the 
widow  of  Neri  Rogers,  as  natural  guardian  of 
the  plaintiff  and  three  of  the  daughters,  all  of 
whom  were  minors,  made  application  to  the 
Vice- Chancellor  of  the  Seventh  Circuit  for  an 
order  authorizing  the  sale  of  the  real  estate 
owned  by  them,  including  the  land  in  ques- 
tion, with  a  view  to  their  support  and  main- 
tenance; that  an  order  of  sale  was  made,  un- 
der which  a  deed  was  executed  to  onePhelps; 
and  that  Phelps  afterwards  conveyed  to  the 
defendant. 

The  chancery  proceedings  were  regular  in 
point  of  form,  but  the  plaintiff  objected  that 
the  sale  was  void  as  having  been  made  con- 
trary to  the  will  of  Neri  Rogers,  and  that  the 
purchaser  acquired  no  title.  The  circuit  judge 
sustained  the  objection,  and  directed  a  verdict 
for  the  plaintiff.  Thedefendantexcepted,  and 
now  moved  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  W.  H.  Seward,  for  defendant. 

Mr.  W.  Hunt,  for  plaintiff. 

By  the  Court,  Nelson.  Ch.  J.  The  Court  of 
Chancery  has  no  inherent  original  jurisdiction 
to  direct  the  sale  of  the  real  estate  of  an  infant. 
Taylor  v.  Phillips,  2  Ves.,  23;  Russelv.  Russel, 

1  Molloy,  525;  In  the  Matter  of ,aminor, 

Id.,  528;  Macpherson,  Inf.,  311,  812.  In  Tay 
lor  v.  Phillips,  Ld  Chancellor  Hardwicke  ob- 
served: "There  is  no  instance  of  this  court's 
binding  the  inheritance  of  an  infant  by  any 
discretionary  act  of  the  court.  As  to  personal 
things,  as  in  the  composition  of  debts,  it  has 
been  done:  but  never  as  to  the  inheritance;  for 
that  would  be  taking  on  the  court  a  legislative 
authority,  doing  that  which  is  properly  the 
subject  of  a  private  bill."  And  in  the  late  case 
of  Russel  v.  Rusfel,  Ld.  CJiancellor  Hart  said : 
"I  have  no  authority  to  bind  an  infant's  legal 
real  estate.  That  was  decided  long  ago  by  Ld. 
417*]  Hardwicke  in  Taylor  v.  Phillips.  *The 
Chancellor  has  never  since  attempted  to  deal 
with  the  legal  inheritance  of  infants,  without 
the  aid  of  an  Act  of  Parliament." 

The  jurisdiction  of  chancery,  therefore,  in 
cases  of  this  kiud,  rests  altogether  upon  the 
statute.  Independently  of  an  authority  de- 
rived from  the  Legislature,  that  court  has  no 
right  to  entertain  the  question  or  direct  a  sale. 

The  first  Act  in  this  State  conferring  the  au- 
thority, was  passed  April  9,  1814,  Sess.  L.  of 

1814,  p.  128,  and  contained  no  qualification  ex- 
cept that  the  Chancellor  should  be  satisfied  the 
sale  was  "  necessary  and  proper  for  the  main- 
tenance or  education  "  of  the  infant.  The  next 
Act  was  passed  March  24,  1815,  Sess.  L.  of 

1815,  p.  103.     This  enlarged  the  power  pre- 
viously conferred,  by  authorizing  a  sale  when- 
ever it    should    satisfactorily  appear   to  the 
Chancellor  that  "the  interest  of  the  infant" 
would  be  promoted  thereby;  but  it  provided 
"  that  nothing  contained  in  the  Act  should  au- 
thorize the  sale  or  disposition  of  any  lands  or 
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term  against  the  provisions  of  any  last  will  or 
conveyance."  Id.,  sec.  8. 

These  Acts  were  embodied  in  the  Revised 
Statutes,  and  the  proviso  in  the  Act  of  1815, 
made  applicable  to  the  whole  of  the  authority 
conferred;  so  that  a  sale  cannot  now  be  or- 
dered in  any  case  contrary  to  the  will  or  con- 
veyance by  which  the  infant  acquires  his  title. 
2R.  S.,  195,  sees.  175,  176.  Such  cases  are 
expressly  excepted  from  the  grant  of  power; 
and  the  Vice- Chancellor  was  as  destitute  of  ju- 
risdiction in  the  present  instance,  as  he  would 
have  been  had  no  statute  ever  existed.  His 
order  authorizing  the  sale  was,  therefore,  utter- 
ly void,  and  no  title  passed  by  the  deed  given- 
under  it. 

That  the  testator  in  this  case  forbid  any  sale 
or  disposition  of  the  real  estate  until  the  year 
1837.  the  period  when  the  plaintiff  became  of 
age,  is  too  apparent  to  call  for  observation. 

For  these  reasons  I  think  the  verdict  is  right» 
and  that  a  new  trial  should  not  be  granted. 

New  trial  denied. 

Followed— 6  Abb.  N.  C.,  348. 

Cited  in-2  Sandf .  Ch.,  568 ;  4  N.  Y..  266';  11  N.  Y., 
551 ;  47  N.  Y.,  26  ;  73  N.  Y  ,  361 ;  96  N.Y.,  263 : 11  Hun, 
353 ;  10  Barb.,  555 ;  32  Barb.,  49 ;  34  Barb.,  114 :  38 
Barb..  480;  19  How.  Pr.,  381;  27  How.  Pr.,  225;  55 
How.  Pr.,  523,  524;  10  Abb.  Pr.,  317;  8  How.  U.  8.,. 
542;  60  111.,  336;  74  111.,  154. 


*ROOT  v.  WOODRUFF.      [*418 

Pleading  —  Declarations —  Pleas — Demurrers — 
Practice. 

Every  plea  In  bar  must  answer  the  whole  declara- 
tion or  count  to  which  it  is  pleaded,  though  the 
charge  against  the  defendant  be  severable  in  its  nat- 
ure. Per  Bronson.  J. 

Though  the  whole  be  notanswered.and  the  plaint- 
iff demur,  the  action  will  not  thereby  be  discontin- 
ued. Per  Bronson,  J. 

A  plea  which  answers  only  part  of  a  count  will  not 
be  aided  by  another  plea  going  either  to  the  whole 
or  to  the  residue.  Per  Bronson,  J". 

In  debt  on  bond,  or  in  covenant,  where  several 
breaches  are  assigned,  the  defendant  may  interpose 
a  separate  plea  to  each  of  the  breaches :  or  he  may 
plead  to  one  or  more  of  them,  and  demur  to  the  resi- 
due. Per  Bronson,  J. 

The  case  of  Slocum  v.  Despard,  8  Wend.,  615,  com- 
mented on  and  questioned.  Per  Bronson,  J. 

Where  a  count  is  severable  in  its  nature,  the  de- 
fendant may,  in  the  same  plea,  give  different  an- 
swers to  different  parts  of  the  count.  Per  Bron- 
son, J. 

A  plea  of  justification  in  trespass,  de  bonfe  may 
safely  follow  the  plaintiff's  allegations  respecting- 
the  number  of  the  articles ;  for  though  this  be  ex- 
aggerated, the  justification  will,  nevertheless,  apply 
to  the  articles  actually  taken.  Per  Bronson,  J. 

In  a#8umpstt,  a  plea  that  the  defendant  has  paid 
the  several  sums  of  money  mentioned  in  the  decla- 
ration, will  apply  to  the  demand  actually  proved  by 
the  plaintiff,  whatever  be  its  amount.  Per  Bron- 
son, J. 

Though  a  count  in  slander  contain  some  words 
which  are  actionable,  and  others  which  are  not,  the- 
defendant  cannot  plead  as  to  the  former,  and  de- 
mur as  to  the  residue,  but  must  either  plead  or  de- 
mur to  the  whole  count.  Per  Bronson,  J. 

There  are  few  cases  where  the  defendant  is  al- 
lowed to  plead  to  one  part  of  a  count,  and  demur  ta 
an  other  part.  Per  Bronson  J. 

Whether  this  rule  applies  to  a  count  in  replevin 
which  is  defective  in  part  for  not  sufficiently  de- 
scribing some  of  the  articles  mentioned  in  it,  qwxre. 

A  declaration  in  replevin  must  describe  the  prop- 
erty claimed  with  reasonable  certainty  ;  though  the 
strictness  which  formerly  prevailed  on  this  subject 
has  been  greatly  relaxed.  Per  Bronson,  J. 

Where  the  declaration  is  for  various  articles,  it  is- 
not  necessary  to  state  the  separate  value  of  each, 
but  only  the  value  of  the  whole. 

HILL  6. 


1844 


ROOT  v.  WOODRUFF. 


418 


If  the  declaration  be  in  the  detinuit,  no  statement 
of  value  whatever  is  necessary.  Semble. 

Where  the  defendant  demurred  to  part  of  a  count 
in  replevin,  insisting:  that  certain  articles  mentioned 
in  it  were  not  described  with  sufficient  certainty, 
and  some  of  the  articles  were  well  described,  but 
others  not ;  held,  that  the  plaintiff  was  entitled  to 
judgment,  inasmuch  as  the  demurrer  covered  too 
much  Kround. 

Citations— 6  Bing.,587 ;  28  Johns.,  204 ;  3  Johns.Cas., 
198,  205 ;  2  Wend.,  419 : 13  Wend.,  46.  78 ;  8  Wend.,  615 ; 
12  Wend.,  399 ;  21  Wend.,  277 ;  5  Hill.  390.  393 ;  2  Hill, 
194 ;  2  Saund.,  74,  n.  1 ;  6  Hill,  258,  328,  336 :  Cas.  K. 
B.  t.  Hardw.,  119;  2  Str.,  1015;  1  Saund.,  320,  n.  1 ; 
Com.  Dig-.  Pleader,  3,  K,  10;  2  Ch.  PI.,  412,  n.i;1 
Taunt.,  642 ;  13  Wend.,  496. 

T)  EPLEVIN,  for  that  the  defendant,  on,  etc. , 
JX  at,  etc.,  received  seven  stoves,  viz.:  2  Cat- 
skill  stoves.  2  dumb  stoves,  1  Nott  stove,  and 
two  salamander  stoves,  with  the  pipes  belong- 
4 1 9*J  ing  to  *each  of  said  seven  stoves  respect- 
ively; 19  feather  beds,  and  the  bedding  to  each 
bed  respectively,  viz. :  12  comforters.  16  pair 
of  sheets,  38  pillows  and  pillow  cases,  11  bolsters, 
2  rose  blankets,  2  quilts,  19  bedsteads,  145^ 
yard*  of  carpeting,  9  looking  glasses,  14  yards  of 
oil  cloth,  13  tables,  2.  mattresses,  48  chairs,  one 
lot  of  carpeting,  11  wash  bowls,  11  pitchers, 
etc.  (mentioning  a  number  of  additional  arti- 
cles of  household  furniture),  of  great  value,  to 
wit:  of  the  value  of  $1,000,  from  one  Phineas 
Cone,  to  be  delivered  to  the  plaintiff  when  aft- 
erwards requested;  all  which  said  goods  and 
chattels  are  the  same  and  all  the  goods  and 
chattels  which  were  received  by  the  defendant 
from  said  Cone,  to  wit:  at  the  time  aforesaid, 
and  which  at  the  said  time  were  in,  and  were 
the  furniture  of  a  certain  public  house  then 
kept  by  the  defendant  in  Market  St.  in  the  City 
and  County  of  Albany,  formerly  known  by  the 
name  of  the  Fort  Orange  Hotel,  and  also  by 
that  of  Cone's  Hotel.  And  the  defendant, 
though  often  requested,  has  not  delivered  the 
property  to  the  plaintiff,  but  detains  the  same, 
etc. 

To  so  much  of  the  count  as  relates  to  the 
articles  mentioned  above  in  italics,  the  defend- 
ant demurred,  on  the  ground  that  those  arti- 
cles were  not  sufficiently  described,  and  be- 
cause the  value  was  not  affixed  to  each  article. 
As  to  the  residue  of  the  count,  he  pleaded, 
first,  non  detinet,  and  second,  property  in  him- 
self. The  plaintiff  joined  in  demurrer,  and 
then  demurred  to  each  of  the  two  pleas,  on 
the  ground  that  neither  of  them  answered  the 
whole  declaration  or  count ;  and  the  defend- 
ant joined  in  demurrer. 

Mr.  J.  Percy,  for  defendant. 

Mr.  A.  Taber,  for  plaintiff. 

By  the  Court,  Bronson.  J.  Every  plea  in 
bar  must  contain  a  good  answer  to  all  that  it 
professes  to  answer,  or  it  will  be  bad.  But  as 
I  understand  the  rule  in  England, the  plea  need 
not  go  to  the  whole  count,  if  there  be  other 
pleas  which  cover  the  residue.  Thus,  in  tres- 
pass for  breaking  the  plaintiff's  close,  and  seiz- 
4tiO*j  ing  *and  carrying  away  his  goods,  the 
defendant,  after  pleading  not  guilty  as  to  the 
whole,  may,  by  another  plea,  justify  the  entry 
into  the  close,  without  saying  anything  about 
the  goods  ;  or  he  may  justify  as  to  the  taking 
of  the  goods.without  mentioning  the  entry  into 
the  close.  And  without  pleading  any  one  plea 
going  to  the  whole  count,  the  defendant  may 
by  one  plea  justify  the  breaking  of  the  close, 
HILL  6. 


and  by  another  the  seizing  of  the  goods.  It  is 
enough  that  each  plea  is  good  as  far  as  it  goes, 
and  that  all  of  the  pleas  taken  together  cover 
the  whole  count.  I  shall  not  go  over  the  cases  ; 
but  will  refer  to  one  by  way  of  illustration.  In 
Clarkson  v.  Lawson,  6  Bing. ,  587,  the  action  was 
for  a  libel,  and  there  was  first  a  plea  to  the 
whole  declaration,  and  then  a  plea  of  justifica- 
tion as  to  a  part  only  of  the  libel.  The  court 
held,  that  as  the  whole  declaration  was  an- 
swered, and  as  the  charge  complained  of  was 
severable  in  its  nature,  the  plea  to  a  part  only 
of  the  libel  was  good.  But  where  a  part  of 
the  declaration  remains  wholly  unanswered, 
the  plaintiff  must  take  judgment  by  nil  dicit&» 
to  that  part ;  and  if  he  demurs,  or  answers 
over,  the  whole  action  will  be  discontinued. 
We  have  departed  from  these  rules  in  two  par- 
ticulars. 1.  Every  plea  in  bar  must  not  only 
contain  a  good  answer  so  far  as  it  professes  to 
go,  but  it  must  answer  the  whole  declaration 
or  count  to  which  it  is  pleaded.  2.  If  the  whole 
be  not  answered,  the  plaintiff  may  demur  ;  and 
the  action  will  not  be  thereby  discontinued, 
but  the  plaintiff  will  be  entitled  to  judgment. 
This  doctrine  has  been  recognized  in  actions, 
for  libel  ;  Sterling  v.  Sherwood,  20  Johns.,  204  ; 
Biggs  v.  Denniston,  3  Johns.  Cas.,  198,  205  ;  in 
trespass  de  bonis;  Hickok  v.  Coates,  2  Wend., 
419  ;  trespass,  assault  and  battery  ;  Loder  v. 
Phelps,  13  Id.,  46;  trespass,  quare  dausum ; 
Underwood  v.  Campbell,  13  Id.,  78  ;  covenant ; 
Slocum  v.  Despard,  8  Id.,  615  ;  assumpsit;  Eth- 
eridge  v.  Osborn,  12  Id.,  399  ;  Herkimer  M'fg 
Company  v.  Small,  21  Id.,  277  (see,  Pettibone 
v.  Stevens,  ante,  p.  258,  and  Boyd  v.  Weeks,  5 
Hill,  393);  and  in  debt:  Wilmarth  v.  Babcock,  2 
Hill,  194.  The  same  rule  has  been  applied  in 
actions  *for  verbal  slander,  though  I  [*42 1 
do  not  see  that  any  case  of  that  kind  has  been 
reported.  The  rule  was  misapplied  in  Slocum 
v.  De»pard,  8  Wend.,  615, where  the  defendant 
pleaded  to  one  of  several  breaches  in  an  action 
of  covenant,  and  the  plea  was  said  to  be  bad 
because  it  did  not  answer  the  whole  count.  I 
take  it  to  be  entirely  clear, that  in  debt  on  bond, 
or  in  covenant,  where  several  breaches  are  as- 
signed, the  defendant  may  plead  a  separate 
plea  to  each  of  the  breaches  ;  and  if  the  plea 
answers  the  breach,  it  will  be  good,  although 
it  does  not  answer  the  whole  count.  Or  he  may 
plead  to  one  breach,  and  demur  to  another. 
(See,  Pettibone  v.  Stevens,  svpra.)  But  in  other 
cases,  the  rule  with  us  is  settled,  that  every 
plea  must  contain  an  answer  to  the  whole  dec- 
laration or  count  to  which  it  is  pleaded  ;  and 
that  the  defect  will  not  be  aided  by  another 
plea  going  either  to  the  whole  or  to  the  residue 
of  the  action  or  count. 

But  it  has  never  been  held  that  a  plea  an- 
swering the  whole  count  will  be  bad  because 
it  gives  a  different  answer  to  different  parts  of 
the  count  ;  and  there  can  be  no  good  reason 
why  such  a  plea  should  not  be  allowed  in  cases 
where  the  count  contains  charges  which  are  in 
their  nature  severable.  Take  the  case  already 
put,  of  trespass  for  breaking  the  plaintiffs 
close,  and  carrying  away  his  goods.  The  de- 
fendant may,  by  the  same  plea,  give  one  an- 
swer to  the  breaking  of  the  close,  nsa  license, 
or  liberum  tenementum;  and  another  answer  to 
the  taking  of  the  goods,  as  not  guilty,  n  release 
or  the  like.  Or,  he  may  in  the  same  plea  deny 
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the  breaking  of  the  close,  and  justify  the  tak- 
ing of  the  goods.  Many  other  cases  might  be 
mentioned  ;  but  this  will  be  sufficient  for  an 
Illustration  of  the  principle.  To  say  that  the 
defendant  may  not  plead  in  this  way,  would 
be  to  put  it  in  the  power  of  the  plaintiff  to  cut 
off  the  right  to  plead  specially,  although  there 
may  be  a  good  defense.  For  example,  where 
there  has  been  an  assault  which  can  be  justi- 
fied, the  plaintiff  has  but  to  add  the  ground- 
less charge  of  false  imprisonment ;  and  the 
right  to  plead  is  gone.  So  in  slander,  the  de- 
4122*]  fendant  *may  be  able  to  justify  words 
Imputing  larceny  ;  but  if  the  plaintiff  will  add 
in  the  count  words  imputing  robbery  or  mur- 
der, which  were  never  spoken,  the  defendant 
cannot  plead  his  justification.  Such  cannot  be 
the  rule.  The  defendant  may  deny  that  which 
Is  false,  and  justify  as  to  the  residue.  This 
was  admitted  in  Underwood  v.  Campbell,  13 
Wend.,  78.  It  is  evident,  therefore,  that  we 
have  only  changed  the  form,  without  gaining 
anything  of  value,  by  departing  from  the  old 
rule.  In  England,  if  there  be  several  pleas  an- 
swering different  portions  of  the  same  count, 
it  is  enough  that  each  plea  is  perfect  in  itself, 
and  that  all  the  pleas  taken  together  contain  a 
full  answer  to  the  count.  With  us,  the  answer 
to  the  whole  count  must  be  contained  in  one 
plea.  But  as  the  plea  may  give  different  an- 
swers to  different  parts  of  the  count,  it  is  in 
fact  nothing  more  than  several  pleas  molded 
into  one.  It  was  admitted  in  Ethtridge  v.  Os- 
born,  12  Wend.,  399,  that  the  difference  be- 
tween the  two  rules  was  rather  a  matter  of  form 
than  of  substance  ;  and  but  for  the  case  of 
Sterling  v.  Sherwood,  20  Johns. ,  204,  the  learned 
judge  who  delivered  the  opinion  of  the  court 
would  evidently  have  gone  back  to  the  old 
rule. 

Pleaders  sometimes  involve  themselves  in 
difficulty  where  there  is  no  occasion  for  it.  It 
was  so  in  Hickok  v.  Coates,  2  Wend.,  419,  where, 
in  trespass  for  taking  one  hundred  sides  of 
leather,  the  defendant  justified  as  to  twelve 
only  ;  and  the  plea  was  held  bad  because  it  did 
not  answer  the  whole  count.  Now.  although 
there  may  have  been  only  twelve  sides  of  leath- 
er in  controversy, the  plea  should  have  followed 
the  declaration,  and  answered  as  to  the  whole 
number.  As  there  was  a  plea  of  not  guilty, 
the  plaintiff  could  not  recover  without  proving 
the  taking  ;  and  when  it  turned  out  on  the  trial 
that  only  twelve  sides  were  in  dispute,  the  jus- 
tification would  not  fail  for  that  cause,  any 
more  than  the  plaintiff  would  fail  because  the 
declaration  exaggerated  the  quantity.  There 
are  very  few  cases  where  in  relation  to  num- 
ber, value,  or  quantity,  the  justification  may 
not  safely  follow  the  declaration.  Thus,  in  as- 
sumpsit,  if  the  plaintiff  demands  several  sums 
of  $1,000  each,  when,  in  point  of  fact,  the 
423*]  whole  debt  was  never  but  $100.  *and 
that  has  been  paid,  the  defendant  should  not 
state  the  special  matter,  but  should  plead  that 
he  paid  the  said  several  sums  of  money  men- 
tioned in  the  declaration.  There  will  then  be 
no  difficulty  about  the  form  of  the  plea  ;  and 
on  the  trial  when  the  plaintiff  has  proved  the 
debt  of  $100,  proof  of  the  payment  of  that 
sum  will  support  the  plea  and  give  the  verdict 
to  the  defendant.  (See,  Boyd  v.  Weeks,  5  Hill, 
393,  and  N.  T.  and  Dry  Dock  Co.  v.  M'Intosh, 
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Id.,  290.)  But  where  the  defense  in  such  a 
case  is  a  tender,  the  defendant  must  plead  non 
assumpsit  as  to  all  but  the  $100,  and  as  to  that 
sum,  the  tender. 

Although  the  plea  may  give  different  an- 
swers to  different  parts  of  a  count  which  is  in 
its  nature  severable,  there  are  few  cases  where 
the  defendant  should  be  allowed  to  plead  to 
one  part  of  a  count  and  demur  to  another  part. 
He  may  do  so  where  there  are  several  breaches 
in  covenant,  or  in  debt  on  bond  setting  out  the 
condition.  But  in  actions  for  verbal  slander, 
where  the  count  contains  some  words  which 
are  and  others  which  are  not  actionable,  the 
defendant  cannot  separate  the  words. and  plead 
as  to  a  part,  and  demur  as  to  the  residue.  The 
remedy  is  by  objection  on  the  trial  to  the  proof 
of  those  words  which  are  not  actionable;  or  if 
such  words  are  proved,  by  asking  the  judge  to 
instruct  the  jury  not  to  give  damages  on  that 
account.  And  in  other  cases  where  a  part  of 
the  count  is  defective,  if  the  defendant  can  be 
sufficiently  protected  by  raising  the  question 
on  the  trial,  he  should  not  be  allowed  to  plead 
to  the  good  and  demur  to  the  bad  portions  of 
the  count.  (See,  Pettibone  v.  Stevens,  ante,  p. 
258,  and  Leland  v.  Tousey,  Id.,  328,  336,  per 
Nelson,  Oh.  J.) 

It  is  unnecessary  to  decide  whether,  under 
any  circumstances,  the  defendant  in  replevin 
should  be  allowed  to  plead  as  to  a  part  of  the 
property  which  is  the  subject  of  the  suit,  and 
to  demur  as  to  the  residue;  for  we  think  that 
some  of  the  property  mentioned  in  the  de- 
murrer is  sufficiently  described  in  the  declara- 
tion. The  strictness  which  formerly  prevailed 
on  that  subject  has  been  greatly  relaxed .  2 
Saund.,  74,  n.  1.  In  *Bern  v.  i\/aWflwre,[*424 
Cas.  K.  B.  t.  Hardw.,  119;  S.  C.,2  Sir.,  1015, 
"  fourteen  skimmers  and  ladles,"  without  say- 
ing how  many  of  each,  was  held  certain  enough 
after  verdict.  In  Pope  v.  Tillman,  7  Taunt., 
642,  the  judgment  was  arrested;  but  the  dec- 
laration contained  no  description  whatever  of 
the  property.  It  was  for  taking  "  divers  goods 
and  chattels,"  without  mentioning  any  kind 
in  particular.  (See,  De  Witt  v.  Morris,  13  Wend. , 
496.)  From  the  nature  of  the  case,  there  are 
many  things  of  which  there  can  be  no  descrip 
tion  beyond  the  name,  number  or  quantity, 
which  will  be  of  much  use  to  the  sheriff  either 
in  making  replevin  or  in  executing  the  writ  de 
retorno  habendo.  He  must  necessarily  have  the 
aid  of  the  plaintiff  in  the  one  case. and  of  the  de- 
fendant in  the  other,  in  executing  the  process. 
Now  although  some  of  the  articles  to  which 
the  demurrer  goes  were  not  sufficiently  de- 
scribed, yet  there  are  others  where  the  plaint- 
iff has  done  all  that  could  be  useful  in  the  way 
of  identifying  the  goods.  In  addition  to  name 
and  quantity,  the  declaration  states  that  they 
were  the  same  and  all  the  goods  and  chattels 
which  the  defendant  received  at  a  particular 
time,  and  which  were  then  in.  and  constituted 
the  furniture  of  a  particular  house.  This  was 
enough  as  to  some  at  least  of  the  articles  to 
which  the  objection  goes;  and  as  the  demurrer 
covers  too  much  ground,  it  must  fail  altogeth- 
er. (See,  Leland  v.  Tousey,  ante,  pp.  328.  336.) 

It  was  not  necessary  to  state  the  value  of 
each  separate  article  of  property.  It  is  enough 
that  the  value  of  the  whole  is  given.  And  that, 
perhaps,  is  more  than  was  necessary.  1  Saund., 
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320,  n.  1;  Com.  Dig.  Pleader,  3,  K,  10;  2  Ch. 
PI.,  412,  n.  i.  The  property  has  been  delivered 
to  the  plaintiff  by  virtue  of  the  writ.  The  dec- 
laration is  not  in  the  detinet,  but  in  the  detinuit; 
and  in  such  a  case  it  is  said  not  to  be  necessary 
to  state  the  price  or  value.  The  fact  that  un- 
der our  statute  the  jury  are  to  assess  the  value 
of  the  property  cannot  affect  the  rule  of  plead- 
ing. The  jury  must  be  guided  by  proof  of 
value,  and  not  by  what  the  plaintiff  may  say 
on  that  subject  in  the  declaration. 
425*]  *As  the  defendant's  demurrer  falls, 
his  two  pleas  must  fall  with  it,  on  the  princi- 
ple already  mentioned.  Neither  of  the  pleas 
answers  the  whole  declaration,  which  contains 
but  a  single  count.  The  plaintiff  must  prevail 
upon  all  the  demurrers. 
Judgment  for  the  plaintiff. 

Cited  in— 1  Denio.  367;  6  How.,  Pr.,  197;  8  How. 
Pr.,  442;  10  How.  Pr..  70 ;  Co.  B.  N.  S.,  316. 


SILSBURY  &  CALKINS 

McCOON  &' SHERMAN. 

If  one  wrongfully  take  another's  grain  and  manu- 
facture it  into  whisky,  the  property  is  thereby 
changed,  and  the  whisky  belongs  to  the  manufact- 
urer. 

Citations— 2  Bl.  Com.,  404;  Bro.  Abr.,tit.  Property, 
23;  Moore,  20;  Poph.,  38 :  Vin.  Abr.,  tit.  Trespass, 
H,  a,  3,  pi.  8 ;  tit.  Property,  E,  pi.  5 ;  5  Johns.,  348  ;  2 
Kent,  Com.,  364 ;  7  Cow.,  95. 

rp  ROVER  for  a  quantity  of  whisky,  tried  at 
J-  the  Montgomery  Circuit  in  May,  1843,  be- 
fore Willard,  V.  Judge.  The  facts  proved  by 
the  plaintiffs  to  establish  their  title  to  the  whisky 
were  as  follows:  February  18,  1842,  the  sheriff 
of  Montgomery  levied  on  five  hundred  bushels 
of  grain  by  virtue  of  &fi.fa.  against  one  Wood 
in  favor  of  Eldert  Tymason.  The  grain  was 
in  Wood's  distillery  at  the  time,  having  been 
purchased  by  him  with  a  view  of  manufactur- 
ing it  into  whisky,  and  the  sheriff  did  not  re- 
move it.  Shortly  after  the  levy,  the  plaintiffs, 
who,  it  seems,  succeeded  Wood  in  the  posses- 
sion of  the  distillery,  converted  the  grain  into 
whisky.  When  the  sheriff  went  to  the  dis- 
tillery for  the  purpose  of  selling,  he  was  in- 
formed by  Silsbury,  one  of  the  plaintiffs,  that 
they  had  converted  the  grain  into  whisky,  and 
were  willing  to  pay  for  it;  but  no  terms  were 
then  agreed  upon.  March  10,  184H,  the  plaint- 
iffs gave  their  note  to  the  sheriff  for  the  grain, 
allowing  him  fifty  cents  per  bushel;  and  Ty- 
mason afterwards  accepted  the  note  as  so  much 
paid  upon  theft,  fa.  The  whisky  in  question 
was  a  part  of  that  which  the  plaintiffs  had 
manufactured  from  the  grain  levied  on  by  the 
sheriff. 

NOTE.—  Conversion  —  Change  of  identity  —  When 
wr<tny-dt>er  acquires  title— Confusion  and  occasion. 

The  above  case  of  Silsbury  v.  McCoon.  attain  came 
before  the  Supreme  Court  in  1847,  as  reported  in  4 
Den.,  332,  and  an  opinion  was  delivered  by  Bronson, 
Ch.  J..  sustaining  that  above;  Jewett,  J".,  deliver- 
ing a  dissenting  opinion.  The  case  went  to  the  Court 
of  Appeals  (3  S.  Y.,  379),  and  that  court  reversed  the 
Judgment  of  the  Supreme  Court.  An  exhaustive 
discussion  of  the  subject  is  to  be  found  in  the  opin- 
ion by  Kuggles,  J.,  and  in  a  note  containing  the  ar- 
gument of  Mr.  Hill. 

See,  also,  Newton  v.  Porter.  89  N.  Y..  136 ;  Ouek- 
enbeiraer  v.  Angevlne,  81  N.  Y..  397;  Heard  v. 
James.  49  Miss.,  236  :  Hyde  v.  Cookson.  21  Hurl...  92 ; 
BplOOT  v.  Waters,  65  Barb.,  227:  Curtis  v.  Groat. « 
Johns..  169;  Betts  v.  Lee.  5  Johns..  348.  note. 
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The  defense  was  as  follows:  February  25, 
1843,  after  the  whisky  in  question  had  been 
manufactured  by  the  plaintiffs,  it  was  seized 
by  one  of  the  deputies  of  the  sheriff  of  Mont- 
gomery, by  virtue  of  a  fi.  fa.  issued  against 
Wood,  in  favor  *of  the  defendants.  [*426 
The  deputy  sold  the  whisky  on  the  23d  of 
March  following,  and  it  was  bid  in  by  the  de- 
fendants. It  appeared  that  the  sheriff  was  in- 
formed of  the  levy  made  under  the  defendants' 
ft.  fa.,  before  he  settled  with  the  plaintiffs  for 
the  grain. 

The  defendants  moved  for  a  nonsuit.insisting 
that  the  plaintiffs  acquired  no  title  to  the  whisky 
by  their  compromise  with  the  sheriff.  The 
circuit  judge  ordered  a  nonsuit,  and  the  plaint- 
iffs now  moved  for  a  new  trial  on  a  bill  of  ex- 
ceptions. 

Mr.  S.  Wilkeson.  Jr..  for  the  plaintiffs, 
cited  2  Bl.  Com.,  404;  1  Bro.  Civ.  &  Adm.  L., 
240;  Domat,  B.  III.,  tit.  7,  sec.  2,  pi.  15;  Brown 
v.  Sax,  7  Cow.,  95,  97. 

Mr.  N.  Hill,  Jr.,  for  the  defendants,  cited 
2  R.  S.,  366,  367,  sees.  21,  23;  Id.,  369,  sees.  36, 
41;  Beedv.  Pruyn,  7  Johns.,  426;  Sherman  v. 
Boyce,  15  /d.,443;  Cummings  v.  Vorce,  3  Hill, 
282;  Betts  v.  Lee,  5  Johns.,  348;  Curtis  v.  Groat, 

6  Id.,  168;  Chandler  v.  Edwn,  9  Id.,  362;  Bab- 
cock  v.  Oitt,  10  Id.,  287;  Baker  v.  Wheeler,  8 
Wend.,  505. 

By  tfie  Court,  Nelson,  Ch.  J.  Even  con- 
ceding that  the  settlement  with  the  sheriff  for 
the  taking  and  conversion  of  the  grain  was  in- 
operative (which  I  should  not  be  willing  to  ad- 
mit, if  made  in  good  faith),  still,  a  decisive 
answer  to  the  defense  is,  that  the  identity  of 
the  grain  was  destroyed  by  the  act  of  manu- 
facturing it  into  whisky,  and  the  property  in 
the  new  article  vested  in  the  plaintiffs.  The 
doctrine  on  this  subject  is  slated  by  Blackstone 
as  follows:  "By  the  Roman  law,  if  any  given 
corporeal  substance  received  afterwards  an  ac- 
cession by  natural  or  by  artificial  means,  as  by 
the  growth  of  vegetables,  the  pregnancy  of 
animals,  the  embroidering  of  cloth,  or  the  con- 
version of  wood  or  metal  into  vessels  and 
utensils,  the  original  owner  of  the  thing  was 
entitled  by  his  right  of  possession  to  the  prop- 
erty of  it  under  such  its  state  of  improvement. 
But  if  the  thing  itself,  by  such  operation,  was 
changed  into  a  different  species,  as  by  making 
wine,  oil  or  bread,  out  of  another's  grapes, 
olives  or  wheat,  it  belonged  to  the  new  opera- 
tor; *who  was  only  to  make  a  satisfac-  [*427 
tion  to  the  former  proprietor  for  the  materials 
which  he  bad  so  converted.  And  these  doc- 
trines are  implicitly  copied  and  adopted  by  our 
Bracton,  and  have  since  been  confirmed  by 
many  resolutions  of  the  courts."  2  Bl.  Com., 
404;  and  see,  Bro.  Abr.,  tit.  Property;  23; 
Moore,  20;  Poph..  88;  Viu.  Abr.,  tit.  Trespass, 
H,  a,  8.  pi.  8;  Id.,  tit.  Property,  E,  pi.  5;  Beit* 
v.  Lee.  5  Johns.,  848:  2  Kent,  Com..  864.  The 
same  doctrine  was  laid  down  in  Brown  v.  Sat, 

7  Cow..  95.  The  court  there  said:    "  The  rule, 
in  case  of  a  wrongful  taking  is,  that  the  taker 
cannot,  by  any  act  of  his  own,  acquire  title, 
unless  he  either  destroy  the  identity  of  the 
thing;  as  by  changing  money  into  a  cup,  or 
grain  into  malt;  or  annexing  it  to  and  making 
it  a  part  of  some  other  thing,   which  is  the 
principal;  or  changing  its  nature  from  personal 
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to  real  properly;  as  where  it  is  worked  into  a 
dwelling-house. 

In  the  present  case,  the  nature  and  species 
of  the  commodity  was  entirely  changed  and  its 
identity  destroyed;  as  effectually,  it  seems  to 
me,  as  by  "making  wine,  oil  or  bread,  out  of 
another's  grapes,  olives  or  wheat."  I  think  the 
circuit  judge  erred  in  nonsuiting  the  plaintiffs, 
and  that  they  are  entitled  to  a  new  trial. 

New  trial  granted,  (a) 

Revereed-3  N.  Y.,  879. 
Same  case — 4  Denio,  332. 
Reviewed-30  Win.,  572. 

Cited  in— 11  Hun,  492 ;  9  Barb..  633 :  46  Barb.,  656 ; 
33  Mich.,  217  ;  7  Am.  Rep.,  658  (22  Mich.,  817). 

(a)  According  to  the  Institutes,  if  the  new  prod- 
uct can  be  reduced  to  its  former  rude  materials,  the 
title  remains  in  the  owner  of  the  materials :  but  oth- 
erwise, if  the  product  cannot  be  thus  reduced.  An 
example  of  the  former  is,  where  a  cup  is  made  out 
of  another's  gold ;  and  of  the  latter,  where  wine  is 
made  out  of  another's  grapes.  Inst.,  lib.  2,  tit.  1,  sec. 
25 ;  Coop.  Just..  75 :  Wood.  Inst.  Civ.  L.,  92.  The 
principle  upon  which  this  doctrine  rests  has  been  the 
subject  of  much  discussion  among1  commentators, 
some  of  whom  have  not  hesitated  to  pronounce  it 
top  subtle  for  practical  use ;  while  others  have  ad- 
mitted it,  with  certain  qualifications.  1  Bell,  Com.. 
276,  n.  1.  The  rule  as  laid  down  by  Valin  and  Bas- 
nage,  requires  the  thing1  to  be  restored,  if  there  be 
clear  evidence  of  identity,  whatever  change  the 
form  of  it  may  have  undergone ;  and  they  instance 
the  cases  of  brown  sugar  converted  into  white,  skins 
Into  leather,  and  corn  into  flour.  Id. ;  and  see,  2 
Kent,  Com.,  364,  n.  b. 

These  disputes  among  civilians  have  usually  re- 
lated to  the  general  doctrine  of  title  by  accession 
and  the  foundation  upon  which  it  rests,  irrespective 
of  the  question  whether  the  party  who  made  the 
428*]  accession  did  so  innocently,  or  with  *knowl- 
edge  that  he  was  violating  another's  rights.  In  the 
latter  case,  according  to  the  Roman  law,  he  acquired 
no  title,  however  great  the  change  wrought  in  the 
original  materials.  Dig.,  lib.  X.,  tit.  4,  leg.  12,  sec. 
3.  "Hence,"  says  Puffendorf,  "if  a  man,  out  of  will- 
ful and  designed  fraud,  puts  a  new  shape  on  my 
matter,  that  he  may  by  this  means  rob  me  of  it,  he 
neither  gains  any  right  over  the  matter  by  this  act, 
nor  can  demand  of  me  a  reward  for  his  labor,  any 
more  than  a  thief  who  digs  through  my  walls  can 
desire  to  be  paid  for  his  great  trouble  in  making  a 
new  door  into  my  house ;  or  than  one  can  desire  a 
fee,  who  breaks  an  imposthume,  otherwise  incura- 
ble, with  a  blow  that  he  designed  for  my  death ;  or 
than  Autolycus  could  have  asked  a  price  for  paint- 
Ing  the  horses  whieh  he  first  stole.  And  all  this  doth 
not  proceed  from  any  positive  constitutions,  but 
from  the  very  dictate  and  appointment  of  natural 
reason,  though  nature  doth  not  determine  any  par- 
ticular penalty  in  the  case.  For  to  have  exercised 
such  a  villainy  gratis,  is  not  properly  a  punishment: 
And, on  the  other  hand,  'tis  most  just  and  reasonable 
that  I  should  not  be  obliged  to  pay  a  man  wages  for 
endeavoring  to  do  me  a  mischief."  Puff.,  B.  IV.,  ch. 
7,  sec.  10 :  and  see,  Grotius  On  War  and  Peace,  B. 
II.,  ch.  8,  sec.  20,  n.  ] .  In  Wood's  Institutes,  the  doc- 
trine on  this  subject  is  stated  thus :  "He  that  made 
the  new  species  shall  be  master  of  the  whole,  if  it 
cannot  be  reduced  to  its  first  state  and  condition  ;  as 
when  one  shall  press  wine  from  your  grapes,  or 
build  a  ship  from  your  timber,  you  cannot  claim  the 
wine  or  the  ship,  etc.  But  this  determination  only 
takes  place  in  favor  of  the  workman,  where  the 
work  was  designed  for  his  own  use,  and  where  he 
erroneously  and  by  mistake  thought  the  matter  was 
his  own.  For  if  it  was  intended  for  the  use  of  any 
other,  it  is  his  upon  the  same  terms  for  whose  use  it 
was  working ;  and  if  it  is  known  that  the  grapes 
and  timber  are  another's.and  yet  thereof  he  proceeds 
to  make  his  wine  or  ship,  he  shall  lose  his  labor  and 
workmanship ;  the  whole  shall  accrue  to  the  owner, 
and  an  action  may  be  maintained  against  him." 
Wood,  Inst.  Civ.  L..  92 ;  see,  also,  1  Bell,  Com.,  277, 
and  n.  2. 

Whether  the  English  courts  have  ever  expressly 
repudiated  the  above  distinction  between  cases  of 
innocent  and  fraudulent  accession,  does  not  appear. 
Blackstone  states  the  general  doctrine.and  acknowl- 
edges that  it  was  borrowed  from  the  Roman  law.but 
throws  no  light  upon  this  particular  question.  2  Bl. 
Com.,  404, 405.  The  case  in  the  Year  Books,  5  Hen. 
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VII.,fol.l5,  quoted  by  Viner.Brooke,  etc.,  was  tres- 
pass for  taking  boots  and  shoes.  The  defendant 
pleaded  that  he  was  possessed  of  a  certain  quantity 
of  leather,  which  he  bailed  to  one  J.  S.,  who  gave  it 
to  the  plaintiff,  and  that  he  made  thereof  boots  and 
shoes,  which  the  defendant  retook,  as  he  lawfully 
might.  The  plaintiff  contended  that  the  plea  was 
bad,  because,  by  making  the  leather  into  boots  and 
shoes,  the  property  was  changed.  But  the  court  held 
otherwise ;  and  rendered  judgment  for  the  defend- 
ant. There  is  nothing  in  the  decision  itself,  there- 
fore, whatever  may  be  thought  of  some  of  the  rea- 
soning of  the  judges,  which  goes  to  establish  that 
title  may  be  acquired  by  fraudulent  accession.  And 
Chancellor  Kent  says:  "The  English  law  will  not 
allow  one  man  to  gain  title  to  the  property  of  anoth- 
er upon  the  principle  of  accession,  if  he  took  the 
other's  property  willfully  as  a  trespasser."  2  Kent, 
Com.,  362,  363. 

The  decisions  in  this  State  have  not  always  pro- 
ceeded upon  considerations  relating  *exclu-  [*42» 
sively  to  the  degree  of  change  wrought  in  the  origi- 
nal material ;  but  have  sometimes  been  influenced, 
it  seems,  by  the  character  of  the  accession  in  other 
respects,  as  whether  fraudulent  or  not.  The  earliest 
case  which  I  have  found  in  our  reports  is  that  of 
Betts  v.  Lee,  5  Johns.,  348,  where  trees  had  been  tor- 
tiously  cut  and  manufactured  into  shingles.  The 
court  held  that  no  property  was  acquired  by  the 
conversion ;  and  they  referred  to  the  above  distinc- 
tion of  the  civil  law  as  a  wise  provision  for  the  dis- 
couragement of  trespassers.  A  similar  decision  was 
soon  afterwards  made  in  Curtis  v.  Groat,  6  Johns., 
169,  where  trees  had  been  cut  and  converted  into 
coal :  thus  presenting  the  case  of  an  entire  change 
both  in  the  form  and  nature  of  the  original  mate- 
rials. The  court,  however,  did  not  regard  the  degree 
of  change  as  decisive,  but  thought  it  enough,  for 
the  purpose  of  maintaining  the  title  of  the  original 
owner,  that  the  identity  of  the  former  material  was 
ascertained  or  admitted.  It  was  added  :  "The  case 
comes  within  the  decision  of  Betts  v.  Lee,  5  Johns., 
348.  And  the  principle  mentioned  in  that  case,  that 
a  willful  trespasser  cannot  acquire  title  to  property, 
merely  by  changing  it  from  one  species  into  anoth- 
er, applies  to  this  case."  See,  also,  Baker  v.  Wheel- 
er, 8  Wend.,  505,  508,  per  Savage,  Ch.  J.;  Chandler  v. 
Edson,  9  Johns.,  362 ;  Brown  v.  Sax,  7  Cow.,  95,  97. 


THE  PEOPLE,   ex  rel.  J.  &  B.  VAN  VALK- 

ENBURGH, 

THE  RECORDER  OP  ALBANY. 

Proceedings    under    Non- Imprisonment    Act  — 
Application  for  Warant — Affidavit. 

A  party  may  be  proceeded  against  under  the  Non- 
Imprisonment  Act  for  unjustly  refusing  to  apply 
property  in  payment  of  a  judgment  recovered 
against  him,  though  the  time  for  issuing  execution 
has  not  arrived. 

To  authorize  the  granting  of  a  warrant  under  the 
4th  section  of  the  Non-Imprisonment  Act,  the  affi- 
davit on  the  part  of  the  creditor  must  make  out  a 
plain  case.  Per  Bronson,  J. 

Where  the  application  was  under  the  2d  subdivis- 
ion of  the  above  section,  and  the  affidavit  stated,  in 
general  terms,  that  the  debtor  had  "rights  in  ac- 
tion, or  some  interest  in  public  or  corporate  stock, 
money,  or  evidences  of  debt,"  which  he  unjustly 
refused  to  apply  toward  the  payment  of  a  judg- 
ment, without  designating  the  particular  species  of 
property  on  which  the  charge  was  founded ;  held, 
insufficient  to  authorize  the  issuing  of  a  warrant. 

If  the  affidavit  shows  that  the  debtor  owned  tan- 
gible property,  and  that  it  has  been  converted  into 
something  else  which  cannot  be  traced,  the  creditor 
may  then  add  his  belief  that  the  avails  exist  in  some 
of  the  forms  mentioned  in  the  statute,  without 
specifying  which.  Per  Bronson,  J. 

pERTIORARI  to  the  Recorder  of  Albany,  to 
\J  remove  proceedings  before  him  under  the 
Non-Imprisonment  Law.  Stat,  *1831,  [*43O 
p.  396.  J.  J.  Austin  made  affidavit  that  the  re- 
lators were  indebted  to  him  in  the  sum  of 
$224.84,  on  a  judgment  rendered  in  the  Al- 
bany Mayor's  Court  upon  an  express  contract, 
for  which  demand  the  relators  could  not  be 
arrested  or  imprisoned,  etc. ;  that  the  relators 
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"have  rights  in  action,  or  some  interest  in  some 
public  of  corporate  stock,  money,  or  evidences 
of  debt,  which  they  unjustly  refuse  to  apply 
to  the  payment  of  said  judgment;"  that  the 
deponent  had  requested  them  "to  apply  the 
same  towards  the  payment  of  his  said  judg- 
ment, and  that  they  have  both  refused  so  to 
do."  On  this  affidavit  the  Recorder  issued  a 
warrant,  and  the  relators  were  arrested  and 
brought  before  him.  It  appeared  that  30  days 
had  not  elapsed  since  the  docketing  of  the 
judgment;  but  the  Recorder  held  this  no  ob 
jection  to  the  proceedings,  and  refused  to  dis- 
miss the  complaint. 

Mr.  I.  Harris,  for  the  relators.  The  affi- 
davit was  not  sufficient  to  confer  jurisdiction. 
It  merely  affirms,  in  the  words  of  the  Act,  the 
conclusion  of  the  complainant's  own  mind, 
without  stating  any  of  the  facts  from  which 
that  conclusion  was  drawn.  Again;  the  time 
for  issuing  execution  had  not  arrived  when 
these  proceedings  were  commenced;  and  the 
relators,  therefore,  were  not  chargeable  with 
having  unjustly  refused  to  apply  "their  choses 
in  action  on  the  judgment." 

Mr.  J.  Holmes,  contra. 

By  the  Court,  Bronson.  J.  The  Law  of 
1840  only  stays  the  execution  thirty  days  from 
the  rendition  of  the  judgment.  It  does  not 
take  away  auy  other  remedy  of  the  creditor. 
It  is  always  the  duty  of  the  debtor  to  apply  his 
property  to  the  payment  of  his  debt,  whether 
the  creditor  has  resorted  to  legal  proceedings 
or  not;  and  no  stay  of  execution,  or  other  de- 
lay in  the  proceedings,  can  take  away  or  sus- 
pend the  obligation.  Nothing  will  do  it  but 
the  consent  of  the  creditor.  He  may  give  time, 
or  forgive  the  debt.  But  so  long  "as  the  debt 
remains,  it  is  the  duty  of  the  debtor  to  pay  if 
he  has  the  means.  It  is  not  a  good  objection 
that  the  warrant  issued  within  thirty  days  after 
the  rendition  of  the  judgment. 
431*]  *Although  the  creditor  has  sworn 
positively  that  the  debtors  have  property  in 
some  of  the  specified  forms,  I  cannot  think 
that  he  meant  more  than  to  give  the  inference 
which  he  drew  from  facts  within  his  knowl- 
edge, but  which  are  not  stated.  The  affidavit 
is  in  the  disjunctive  throughout.  The  charge  is, 
that  the  debtors  have  "rights  in  action,  or  some 
interest  in  some  public  or  corporate  stock,  mon 
ey,  or  evidences  of  debt."  If  the  creditor  knew 
that  the  debtors  had  effects  in  all  of  those 
forms,  he  would  have  been  likely  to  say  so. 
And  if  he  only  knew  that  there  were  effects  in 
one  of  those  forms,  why  was  not  that  men- 
tioned without  the  others?  If  we  could  have 
a  transcript  of  the  creditor's  mind  when  he 
made  the  affidavit,  it  would  probably  read 
something  like  this:  "I  know  that  the  debtors 
not  long  since  had  a  farm,  a  store  of  goods,  or 
some  other  kind  of  corporeal  property,  of 
which  they  are  no  longer  the  owners;  and  as  I 
cannot  find  that  they  have  converted  it  into 
any  other  corporeal  effects,  I  conclude  that  it 
has  been  converted  into  rights  in  action,  pub 
lie  or  private  stock,  money,  or  evidences  of 
debt."  If  such  was  his  train  of  reasoning,  he 
should  have  given  the  facts  from  which  his 
conclusion  was  drawn,  so  that  others  could 
judge  whether  he  reasoned  correctly.  The 
statute  provides  that  no  warrant  shall  issue, 
HILL  6. 


unless  satisfactory  evidence  be  adduced  to  the 
officer  "establishing  one  or  more  of  the  follow- 
ing particulars."  Sec.  4.  This  affidavit  nei- 
ther establishes  all,  nor  any  "one  or  more"  of 
the  specified  particulars.  I  do  not  intend  to 
say  that  the  affidavit  must  be  thus  pointed, 
where  the  creditor  gives  the  reason  why  he  can- 
oot  comply  with  such  a  requirement.  When 
he  shows  that  there  was  tangible  property 
which  has  been  converted  into  something  else 
which  he  cannot  trace,  he  may  then  add  his 
belief  that  the  avails  exist  in  some  of  the  forms 
mentioned  in  the  statute,  without  specifying 
the  particular  one.  But  when,  as  in  this  case, . 
the  creditor,  without  giving  any  facts  from 
which  the  conclusion  may  be  drawn,  under- 
takes to  swear  that  the  debtor  has  effects  in 
some  of  the  forms  mentioned  in  the  statute,  he 
should  either  state  that  there  are  effects  in  all 
of  those  forms,  or  in  some  one  or  more  of 
them,  specifying  which.  There  is  no  hard- 
ship upon  the  creditor  in  *such  a  rule.  [*432 
If  he  knows  that  the  debtor  has  property  in 
such  a  form  that  it  cannot  be  reached  by  exe- 
cution, he  must  of  necessity  be  able  to  specify 
the  particular  form  in  which  the  property  ex- 
ists; and  he  should  specify,  instead  of  swear- 
ing in  the  alternative.  If  he  does  not  know, 
and  only  arrives  at  his  conclusion  by  a  process 
of  reasoning,  he  should  give  the  facts  on  which 
his  inference  is  based.  This  was  evidently 
contemplated  by  the  law-makers.  When  the 
debtor  is  brought  before  the  officer,  "he  may 
controvert  any  of  the  facts  and  circumstances 
on  which  such  warrant  issued;"  and  then  there 
is  to  be  a  trial,  sec.  7,  and  if  the  officer  is  satis- 
fied "that  the  allegations  of  the  complainant 
are  substantiated,"  the  debtor  may  be  com- 
mitted to  prison.  Sec.  9.  While  the  rule 
which  has  been  mentioned  cannot  operate  as  a 
hardship  upon  the  creditor,  the  want  of  it  may 
prove  highly  prejudicial  to  the  debtor.  He 
cannot  know  what  facts  and  circumstances  he 
is  called  upon  to  controvert,  nor  what  in  par- 
ticular is  to  be  tried.  The  more  I  see  of  these 
summary  proceedings,  the  more  fully  am  I  con- 
vinced that  they  should  be  carefully  watched. 
They  will  otherwise  be  turned  into  the  means 
of  oppression.  The  creditor  may  be  his  own 
witness  for  the  purpose  of  procuring  the  war- 
rant, sec.  4;  and  he  chooses  his  own  time  for 
arresting  the  debtor.  It  is  not  too  much  to  re- 
quire that  he  should  in  the  first  instance  make 
out  a  plain  case.  We  think  the  affidavit  was 
not  sufficient. 

Proceedings  reversed. 

Distinguished— 7  N.  Y..  511. 

Explained— 5  Barb.,  578. 

Cited  in—  11  N.  Y..  339 ;  4  Hun,  4«1 ;  1  Barb.,  353 ; 
3  Barb.,  191 ;  17  Barb.,  183 ;  6  How.  Pr.,  347 :  17  How. 
Pr.,  513;  69  How.  Pr.,  453 ;  9  Abb.  Pr.,  186 ;  3  Abb.  N. 
8.,  445 ;  2  Daly,  413 ;  9  Leg.  Obs.,  60. 


*VANCE,  by  his  Next  Friend,  [*433 
PHILLIPS,  Late  Sheriff,  etc. 

Sale* — Fraud— Practice — Submission  to  Jury — 
When  Necessary —  Verdict  Set  aside. 

Where  the  validity  of  a  sale  of  chattels  depends 
upon  whether  it  was  made  with  intent  to  defraud 
creditors,  however  clear  and  conclusive  the  evi- 
dence of  fraudulent  intent  may  be,  the  judge  is 
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bound  to  submit  the  case  to  the  jury.    Per  Bron- 

H  HI,   ./  . 

But  If  the  Jury  find  against  the  evidence,  the 
court  will  set  aside  the  verdict  and  grant  a  new  trial. 

The  cases  of  Butler  v.  Van  Wyck,  1  Hill,  438,  and 
Hanford  v.  Arteher,  4  Id.,  271,  commented  on. 

A  merchant,  being  in  insolvent  circumstances, 
sold  his  whole  stock  of  (roods  to  an  infant,  who  was 
his  clerk  and  brother-in-law,  taking  the  infant's 
notes  for  the  price ;  and  the  merchant  immediately 
absconded.  Held,  that  the  transaction  was  fraudu- 
lent and  void  as  to  creditors,  and  a  verdict  affirm- 
ing its  validity  was  set  aside  as  contrary  to  evidence. 

Citations-l  Hill,  438,  467, 473 ;  4  Hill,  271 ;  23  Wend., 
«53. 

rp  ROVER  for  a  large  quantity  of  mercban- 
-L  disc,  tried  at  the  Onondaga  Circuit  before 
Moseley,  C.  Judge.  The  plaintiff  claimed  the 

g)ods  as  a  purchaser  from  one  Dudley  S. 
aines.  After  the  purchase,  the  defendant, 
who  was  then  sheriff  of  the'  County  of  Onon- 
daga, took  the  goods  on  an  attachment  issued 
against  Haines  as  an  absconding  debtor,  insist- 
ing that  the  sale  to  the  plaintiff  was  fraudu- 
lent and  void  as  to  creditors.  Haines  com- 
menced business  as  a  merchant  at  Syracuse 
the  last  of  September,  1839,  and  became  in- 
debted for  goods  and  otherwise  in  N.  Y.  Bos- 
ton and  Syracuse.  He  was  a  brother-in-law  of 
the  plaintiff,  and  both  came  from  the  Slate  of 
Maine.  The  plaintiff  first  engaged  as  a  clerk 
to  Haines  in  the  Syracuse  store,  at  twelve  dol- 
lars per  month  and  his  board.  He  afterwards 
went  to  Clyde,  in  Wayne  Co. ,  and  took  charge 
of  a  store  which  Haines  had  at  that  place.  De- 
cember 3,  1840,  Haines,  who  was  then  insolv- 
ent, sold  out  all  his  goods  in  the  Syracuse 
store  to  the  plaintiff,  for  the  sum  of  $2,672.82, 
and  took  his  notes  for  the  amount,  payable  in 
three,  six,  nine  and  twelve  months;  he  being 
at  the  time  under  the  age  of  twenty-one  years, 
which  fact  was  well  known  to  Haines.  The 
plaintiff  intended  to  take  the  goods  immediate- 
ly to  Clyde.  They  were  packed  in  a  hurry — 
mostly  in  the  night — and  a  team  came  early  in 
the  morning  and  took  them  away.  The  same 
434*]  *morning  Haines  left  Syaracuse  for 
Maine  and  has  not  since  returned  to  this  State. 
No  one  was  present  when  the  sale  was  made, 
except  the  parties  and  a  clerk  of  Haines.  Evi- 
dence was  given  that  the  business  of  making 
the  invoice  and  packing  the  goods  was  done 
secretly,  and  that  the  plaintiff  gave  an  evasive 
answer  to  an  inquiry  which  was  made  of  him 
as  to  what  was  going  forward.  An  attachment 
having  been  issued  against  Haines  as  an  ab- 
sconding debtor,  the  sheriff  pursued  and  seized 
the  goods  before  they  had  got  out  of  the  coun- 
ty. It  was  for  this  taking  that  the  action  was 
brought. 

The  plaintiff  read  the  deposition  of  Haines, 
who  had  been  examined  on  a  commission  sent 
to  the  State  of  Maine.  He  testified  that  he 
owed  Curtis  &  Merriam  of  Boston  about  $3,000; 
that  Merriam  came  to  Syracuse  to  get  payment 
or  security  for  the  debt;  that  an  arrangement 
was  made  by  which  Haines  sold  the  goods  to 
the  plaintiff,  and  took  his  notes;  that  Haines 
then  assigned  the  notes  and  some  other  prop- 
erty to  one  Brown,  in  trust,  to  sell,  collect  and 
pay  Curtis  &  Merriam,  and,  if  there  should 
be  a  surplus,  to  pay  other  creditors  ;  that  no 
receipt  was  given  by  Merriam,  but  he  said  he 
would  apply  the  notes  when  paid,  on  the  debt 
due  from  Haines;  and  that  Merriam  knew  the 
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plaintiff  was  an  infant.  Haines  further  testi- 
fied that  the  plaintiff  owned  lands  in  Maine 
worth  $4,000. 

The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  $2.672.82.  On  a  case  made  the 
circuit  judge  ordered  a  new  trial,  and  the 
plaintiff  appealed  from  his  decision. 

Mr.  J.  R.  Lawrence,  for  defendant. 

Mr.  B.  D.  Noxon,  for  plaintiff. 

By  the  Court,  Bronson.  J.  This  case  may 
be  summed  up  in  a  few  words.  Haines,  being 
insolvent,  sold  his  whole  stock  of  goods  to  an 
infant,  who  was  his  clem  and  brother-in  law; 
took  void  notes  for  the  price,  and  ran  away. 
The  transaction  was  without  anything  like  a 
decent  show  of  honesty  and  fair  dealing.  It 
was  an  unmitigated  fraud  upon  creditors.  The 
fact  *that  Curtis  &  Merriam  consented  [*435 
to  the  arrangement  cannot  help  the  matter.  If 
they  were  willing  to  take  the  chance  of  being 
cheated  themselves,  they  could  not  prejudice 
the  rights  of  other  creditors.  It  is  difficult  to 
believe  what  Haines  says  on  the  subject.  Ac- 
cording to  his  account  of  the  matter,  Curtis  & 
Merriam  were  creditors  to  the  amount  of  $3.000- 
and  one  of  them  came  from  Boston  to  get  pay- 
ment or  security  for  their  debt.  Then,  instead 
of  taking  the  goods,  they  preferred  to  take  the 
notes  of  an  infant  who  had  nothing  but  Maine 
lands;  and  who,  whatever  he  had,  could  avoid 
the  notes  at  pleasure.  They  knew  the  plaint- 
iff was  an  infant,  and  yet  preferred  his  notes 
to  the  goods.  The  thing  is  incredible.  But  if 
we  assume  it  all  to  be  true,  it  will  not  help  the 
case.  Curtis  &  Merriam  were  not  purchasers; 
they  only  consented  that  the  plaintiffs  should 
purchase.  That  may  conclude  them  from  al- 
leging fraud;  but  it  does  not  conclude  other 
creditors.  If  they  had  agreed  to  the  sale,  and 
taken  the  plaintiff's  notes  in  satisfaction  of 
their  debt,  they  would  then,  in  effect,  have 
been  purchasers;  and  other  creditors  would 
have  no  right  to  complain.  But  their  debt  waa 
not  discharged.  They  only  agreed  to  apply 
the  money  when  the  notes  were  paid.  In  other 
words  they  agreed  to  accept  the  money  if*it 
ever  came.  Their  consent  to  such  a  transac- 
tion does  not  make  it  valid  as  against  others. 
It  only  proves  that  they  were  parties  to  the 
fraud.  And  yet  the  jury  must  have  been  mis- 
led by  this  evidence.  They  probably  supposed 
that  the  consent  of  one  creditor  to  the  sale 
would  save  the  transaction  from  the  taint  of 
fraud  as  to  other  creditors.  Upon  any  other 
supposition  it  is  impossible  to  see  how  twelve 
intelligent  and  right  minded  men  could  have 
found  such  a  verdict.  The  finding  was  clearly 
wrong,  and  the  circuit  judge  has  very  proper- 
ly ordered  a  new  trial. 

But  it  is  said  that  since  the  recent  decision* 
of  the  Court  of  Errors  in  relation  to  fraudu- 
lent mortgages,  we  can  no  longer  grant  a  new 
trial  in  this  class  of  cases  on  the  ground  that 
the  verdict  is  against  evidence;  that  fraud  or 
no  fraud  is  a  question  of  fact  for  the  jury,  and 
their  finding  is  conclusive.  We  do  not  so  under- 
stand the  matter.  The  Court  of  Errors  has 
gone  very  far  *towards  saying,  that  in  [*43tt 
every  possible  case  the  question  of  fraud  must 
be  submitted  to  the  jury;  but  they  have  neither 
taken  away  our  jurisdiction,  nor  absolved  us 
from  the  duty  of  granting  a  new  trial  when. 
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the  verdict  is  against  evidence;  and  we  must 
do  so  in  this  class  of  cases  as  well  as  in  others. 
It  is  true  that  the  late  Mr.  J.  Cowen  thought 
the  Court  of  Errors  had  gone  far  enough  to 
make  the  finding  of  the  jury  conclusive  upon 
the  question  of  fraud.  Butler  v.  Van  Wyck,  1 
Hill,  438;  Prentis  v.  Slack,  Id.,  467;  FuUer  v. 
Acker,  Id.,  473.  But  this  was  before  it  was 
fully  known  how  much  the  Court  of  Errors 
had  decided,  and  where  it  intended  to  stop.  It 
will  be  seen  from  the  later  cases  in  that  court 
that  our  right  and  duty  to  grant  a  new  trial 
where  the  jury  fall  into  error  on  a  question  of 
fraud  is  not  denied.  Indeed,  it  could  not  be 
questioned.  The  principle  change  which  the 
law  has  undergone  consists  in  this:  the  judge 
at  the  circuit  cannot  now,  as  he  formerly  did 
in  a  plain  case,  take  upon  himself  to  decide 
the  question  of  fraud.  However  clear  and 
conclusive  the  evidence  of  fraud  may  be.  it 
must  be  left  as  a  question  of  fact  to  the  jury. 
In  other  respects  the  law  remains  as  it  was  be- 
fore. If  the  jury  come  to  a  wrong  conclusion 
we  must,  as  we  do  in  other  cases,  grant  a  new 
trial.  The  road  to  justice  may  be  longer  and. 
consequently,  more  expensive  than  it  was  be- 
fore; but  it  ends  at  the  same  place. 

As  this  is  the  first  occasion  I  have  recently 
had  to  speak  of  conveyances  to  defraud  cred- 
itors, it  may  be  proper  to  make  one  or  two  re- 
marks which  are  suggested  by  the  case  in  er- 
ror of  Hanford  v.  Artcher,  4  Hill,  271.  When 
my  opinion  in  Butler  v.  Van  Wyck,  1  Hill,  438, 
was  prepared — and  indeed,  when  it  was  de- 
livered— the  decision  of  the  Court  of  Errors  in 
Smith  &  Hoe,  23  Wend.,  653,  had  not  been 
published  by  the  reporter.  I  had  before  me 
a  newspaper  copy  of  the  opinion  of  Senator 
Hopkins,  and  had  understood  that  it  was  the 
only  opinion  upon  which  the  court  proceeded 
in  reversing  our  judgment.  It  was,  therefore, 
mentioned  as  the  "prevailing  opinion."  It 
turns  out,  however,  that,  in  addition  to  some 
conversation  among  the  members  of  the  court, 
there  was  an  opinion  on  the  same  side  by  Sen- 
ator Edwards;  and  a  third  by  Senator  Ver- 
4»37*J  planck  *has  been  published,  though, 
as  1  have  been  informed,  it  was  not  delivered 
in  court. i./ 1  The  mistake  in  supposing  that 
Senator  Hopkins  delivered  the  prevailing  opin- 
ion is  one  of  little  consequence,  and  I  should 
not  have  taken  the  trouble  to  notice  it,  if  he 
had  not  appeared  anxious  to  have  it  under- 
stood that  the  decision  did  not  turn  exclusive- 
ly upon  his  reasoning. 

Another  remark  is  suggested  by  the  report 
of  the  case  of  Hanford  v.  Artcher,  4  Hill,  271, 
which  contains  what  purports  to  be  an  opin- 
ion delivered  in  the  Court  of  Errors  by  the 
late  Lieutenant-Governor.  Having  been  pres- 
ent when  the  case  was  decided, I  am  able  to  say 
that  no  such  opinion,  nor  any  formal  opinion 
whatever,  was  delivered  by  the  Lieutenant- 
Governor  in  the  Court  of  Errors.  After  opin- 
ions had  been  read  by  the  Chancellor  and  Sen- 
ator Hopkins,  the  Lieutenant  Governor  spoke, 
apparently  without  notes,  some  three  or  four 
minutes,  within  which  time  he  advanced  some 
of  the  sentiments  contained  in  the  first  two  or 
three  pages  of  his  published  opinion.  Of  the 
remaining  nine  tenths  of  the  opinion  not  a 

(a)  See  the  observations  of  Wai  worth,  Chancellor, 
in  Hanford  v.  Artcher.  4  Hill,  276. 
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single  sentence  was  uttered  in  the  Court  of 
Errors.  When  it  was  prepared  I  am  unable 
to  say;  but  it  was  first  given  to  the  public  long 
after  the  case  was  decided,  and  after  the  au- 
thor had  ceased  to  occupy  an  official  station.  It 
is  an  extraiudicial  performance  which  does 
not  properly  belong  to  the  report  of  the  case, 
and  which  does  not,  therefore,  call  for  any  fur- 
ther remark.  Had  it  been  an  official  paper,  I 
might  have  thought  proper  to  give  it  some 
further  notice,  particularly  by  way  of  inviting 
attention  to  the  fairness  with  which  the  author 
has  made  the  quotations  and  statements  on 
which  his  censorious  remarks  are  based. 

The  circuit  judge  was  right  in  setting  aside 
the  verdict,  and  his  decision  must  be  con- 
firmed. 

New  trial  granted,  (b) 

Cited  in— 4  N.  Y.,  591  ;  46  N.  Y..  614 :  44  Barb..  194 : 
46  Barb.,  157 ;  23  How.  Pr.,  234 :  44  How.  Pr.,  123 ;  19 
Abb.  Pr.,  189 ;  1  Duer,  36 ;  3  Rob.,  351 ;  4  Daly,  169. 

(b)  See,  Goodrich  v.  Downs,  post,  p.  438. 


*GOODRICH  «.  DOWNS.     [*438 

Assignment  Containing  Trust  for  Benefit  of  As- 
signor— Fraudulent — Part  Being  Contrary  to 
Statute,  Whole  is  Void — Practice — Question 
for  Jury. 

A  debtor  in  failing  circumstances  assigned  nearly 
all  his  property,  in  trust  to  sell  the  same  and  apply 
the  proceeds  towards  paying  four  of  his  creditors, 
making  no  provision  for  the  rest ;  and  the  assign- 
ment directed  that  the  surplus,  if  any,  after  paying 
the  four  creditors,  should  be  returned  to  the  assign- 
or, his  heirs,  etc.  Held,  that  the  assignment  was 
fraudulent  and  void  on  its  face,  the  provision  as  to 
the  surplus  being  a  trust  for  the  use  of  the  as- 
signor. • 

The  assignment  cannot  be  aided  in  such  case  by 
extrinsic  evidence  that  the  assigned  property  would 
not  sell  for  enough  to  pay  the  creditors  provided 
for. 

If  any  part  of  an  assignment  be  contrary  to  the 
statute  for  the  protection  of  creditors 'against  fraud- 
ulent transfers,  the  whole  is  void. 

The  question  whether  an  assignment  is  void  on 
the  ground  of  its  having  been  made  with  intent  to 
defraud  creditors,  is  for  the  jury. 

But  where  the  assignment  shows  on  its  face  that 
it  was  made  in  trust  for  the  use  of  the  assignor, 
either  in  whole  or  in  part,  the  court  is  bound  to  pro- 
nounce the  transaction  void,  without  submitting 
the  question  to  the  jury. 

The  case  of  Murray  v.  Riggs,  15  Johns.,  571,  has 
been  overruled.  Per  Bronson,  J. 

Citations— 14  Johns.,  468;  5  Johns.  Ch.,  329;  20 
Johns.,  442;  1  Hill,  463  ;  6  Cow..  547,  684;  11  Wend.. 
187 :  15  Johns.,  571 ;  2  R.  S.,  185,  sec.  1 ;  137,  sec.  1 :  « 
Hill.  433. 

rp  ROVER  for  a  quantity  of  cord-wood,  tried 
J-  at  the  Rensselaer  Circuit  in  May,  1843,  be- 
fore Cushman,  C.  Judge.  The  facts  were  as 
follows:  Elijah  Dygert  recovered  a  judgment 
in  this  court  March  25,  1842,  against  Henry 
Goodrich  and  another  for  $117.26.  On  the 
14th  day  of  April  following,  Henry  Goodrich, 
being  the  owner  of  the  wood  in  question,  as- 
signed it,  together  with  nearly  all  of  his  other 
property,  to  his  son,  the  plaintiff,  in  trust  to 
sell  and  convert  the  same  into  money,  and  ap- 
ply the  proceeds  to  the  payment  of  four  of  his 
creditors — not  including  Dygert.  The  assign- 
ment provided  that  if  any  surplus  remained 
after  paying  the  debts  specified,  it  should  be 
paid  over  to  the  assignor,  his  heirs  and  assigns. 
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Henry  Goodrich  was  insolvent  at  the  time  he 
made  the  assignment.  He  was  sworn  as  a 
witness  for  the  plaintiff,  and  testified  that  the 
assigned  property  would  not  bring  enough  to 
pay  the  four  creditors  provided  for  by  the  as- 
signment. April  26,  1842,  the  defendant,  who 
was  a  deputy-sheriff,  received  an  execution  on 
the  judgment  of  Dygert,  and  on  the  same  day 
levied  upon  and  subsequently  sold  the  wood  in 
question.  The  judge  held  that  the  assignment 
was  void,  and  nonsuited  the  plaintiff,  who  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 
439*]  *Mr.  N.  Hill,  Jr.,  for  plaintiff. 
Mr.  C.  H.  Bramhall,  for  defendant. 

By  the  Court,  Bronson,  J.  No  one  can  fail 
to  see  that  the  assignment  was  a  fraud  upon 
such  of  the  creditors  of  Henry  Goodrich  as 
were  not  provided  for  by  that  instrument. 
After  Dygert  had  recovered  a  judgment,  and 
within  the  thirty  days  stay  of  execution  pro- 
vided for  by  law,  the  judgment  debtor,  being 
insolvent,  assigned  nearly  all  his  property  to 
his  son,  in  trust  to  pay  four  of  his  creditors, 
and  to  pay  over  the  surplus,  if  any.  to  the  as- 
signor. But  without  laying  any  stress  upon 
the  circumstances  under  which  the  assignment 
was  made, or  the  relationship  between  the  par- 
ties to  the  instrument,  it  is  still  a  plain  case  of 
an  attempt  by  an  insolvent  debtor  to  put  his 
property  beyond  the  reach  of  legal  process,  and 
at  the  same  time  to  secure  a  portion  of  it  for 
his  own  benefit.  It  is  just  such  a  transaction 
as  all  the  courts  of  this  State  have  condemned 
as  a  palpable  fraud  upon  creditors.  They  have 
gone  still  further,  and  held  that  although  the 
aebtor  reserves  no  portion  of  the  property  for 
his  own  use,  still  if  he  creates  a  trust  which  is 
to  operate  by  way  of  coercing  the  creditors  into 
a  relinquishment  of  a  part  of  their  demands, 
the  transaction  will  be  utterly  void.  He  may 
prefer  one  creditor,  or  set  of  creditors,  to  an- 
other. But  if  he  secures  anything  to  himself 
before  all  the  debts  are  paid,  or  attempts  to  ex- 
tort anything  from  the  creditors  as  a  condition 
to  their  receiving  the  property,  the  transaction 
cannot  be  supported.  The  courts  have  found 
great  difficulty  in  upholding  assignments  which 
give  a  preference  among  creditors  ;  and  such 
transfers  have  only  been  allowed  to  stand  where 
the  debtor  makes  an  unconditional  surrender 
of  his  effects  for  the  benefit  of  those  to  whom 
they  rightfully  belong.  Hyslop  v.  Clarke,  14 
Johns. ,  458  ;  leaving  v.  Brinkerhoff,  5  Johns. 
Ch.,  329;  Austin  v.  Bell,  20  Johns., 442;  Mackie 
v.  Cairns,  5  Cow.,  547;  Grover  v.  Wakeman,\\ 
Wend.,  187.  I  know  it  was  held  in  Murray  v. 
Riggs,  15  Johns.,  571.  that  the  reservation  of 
an  annual  sum  for  the  maintenance  of  the  as- 
44O*]  signors  did  not  render  *the  deed  abso- 
lutely void.  But  that  case  stands  upon  no  prin- 
ciple, and  it  has  been  plainly  overruled  by 
those  which  have  followed  it.  (See,  Butler  v. 
VanWyck,  1  Hill,  463.)  To  say  that  an  insolv- 
ent debtor  can  put  any  portion  of  his  property, 
not  exempt  by  law,  beyond  the  reach  of  cred- 
itors, for  his  own  benefit.is  a  monstrous  propo- 
sition. In  the  language  of  Ch.  J.  Savage  in 
Mackie  v.  Cairns,  5  Cow.,  584,  "It  offends  the 
moral  sense;  it  shocks  the  conscience, and  pro- 
duces an  exclamation.  It  is  directly  against  the 
statute,  and  cannot  stand  before  it."  And  the 
Court  for  the  Correction  of  Errors  agreed  with 
416 


him  in  opinion.  The  whole  subject  was  again 
reviewed  by  the  same  court  in  Graver  v.  Wake- 
man,  11  Wend.,  187,  where  it  was  held,  that 
although  the  debtor  may  by  an  assignment  of 
his  effects  give  a  preference  among  creditors, 
it  can  only  be  done  where  the  assignor  parts 
with  all  control  over  the  property, and  devotes 
it  absolutely  to  the  benefit  of  his  creditors,  with- 
out any  reservation  or  stipulation  for  his  own 
advantage.  Such  must  be  the  law  wherever 
the  least  regard  is  paid  to  honesty  and  fair  deal- 
ing. 

The  cases  which  have  been  mentioned  also 
hold,  that  where  a  deed  is  void  in  part  as  be- 
ing contrary  to  a  statute,  it  is  voidm  toto.  Now 
here,  the  Legislature  have  not  only  declared 
that  every  conveyance  made  with  intent  to 
hinder, delay  or  defraud  creditors  shall  be  void; 
but  they  have  added, that  every  conveyance  of 
goods,  etc.,  in  trust  for  the  use  of  the  person 
making  it,  shall  be  void  as  against  creditors.  2 
R.  S.,  137,  sec.  1,  and  p.  135,  sec.  1.  So  far  as 
relates  to  the  surplus  after  paying  the  preferred 
creditors,  the  case  falls  within  both  branches 
of  the  statute;  and  the  deed  being  void  in  part, 
the  whole  instrument  must  fall  to  the  ground. 

It  is  said  that  there  will  be  no  surplus  for  the 
debtor  after  paying  the  four  creditors  who  are 
provided  for  by  the  assignment  and,  conse- 
quently, that  the  deed  may  stand.  The  parties 
to  the  assignment,  after  having  expressly  pro- 
vided for  a  surplus,  are  not  at  liberty  to  say 
that  such  a  state  of  things  was  not  contemplated 
at  the  time  the  conveyance  was  made.  They 
are  estopped  *by  the  deed  to  deny  it.  [*44 1 
And  besides,  the  case  does  not  turn  upon  the 
contingency  of  how  much  or  how  little  the 
property  may  bring,  but  upon  the  nature  of 
the  transaction.  A  creditor  is  before  us,  with 
his  judgment  and  execution,  contesting  the  va- 
lidity of  the  assignment.  And  when  we  look  at 
the  instrument,  we  see  that  the  debtor  has  at- 
tempted to  put  his  property  beyond  the  reach 
of  legal  process,  upon  certain  trusts,  one  of 
which  is  for  his  own  benefit.  This  illegal  trust 
is  expressly  declared  by  the  deed.  We  see  it  on 
the  face  of  the  instrument,  and  no  proof  of  A- 
trinsic  facts  can  obviate  the  difficulty.  Al- 
though the  other  trusts,  if  they  stood  alone, 
might  be  supported,  the  illegal  trust  vitiates  all 
the  rest.  All  the  books  agree  that  where  any 
part  of  the  deed  is  contrary  to  a  statute,  the 
whole  instrument  will  be  void.  It  has  never 
been  thought  a  matter  of  any  importance  that 
the  property  was  not  more  than  sufficient  to 
satisfy  the  legal  trusts.  In  Grover  v.  Wakeman, 
11  Wend.,  187,  the  whole  assignment  was  de- 
clared void,  because  it  was  made  a  condition 
that  the  second  class  of  creditors  should  receive 
their  proportion  of  the  assigned  property,  if 
there  was  anything  for  them,  in  full  discharge 
of  their  debts.  And  yet  it  distinctly  appeared 
that  there  was  not  sufficient  property  to  pay  the 
preferred  creditors  of  the  first  class.  In  that 
case,  as  well  as  in  this,  the  trust  for  the  pre- 
ferred creditors,  when  taken  by  itself, was  val- 
id, and  in  that  case,  as  in  this,  the  property 
was  not  sufficient  to  satisfy  the  valid  trusts. 
And  yet,  on  account  of  the  illegal  trust,  the 
whole  instrument  was  adjudged  to  be  void. 
The  precise  question  which  the  plaintiff  now 
makes  was  decided  against  him  in  that  case. 
Judge  Sutherland,  who  delivered  the  prevailing 
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•opinion,  commenced  with  the  inquiry  whether 
the  assignment  was  not  void  upon  its  face;  and 
he  very  justly  concluded  that  as  one  of  the 
trusts  was  contrary  to  law,  the  whole  convey- 
ance must  fall.  Until  the  Court  of  Errors  is 
prepared  to  retrace  its  steps,  this  question  must 
be  regarded  as  finally  settled. 

The  only  remaining  inquiry  is,  whether  the 
judge  should  not  have  left  the  case  to  the  jury, 
instead  of  nonsuiting  the  plaintiff.  It  would 
be  strange,  indeed,  if  there  was  anything  for 
442*]  the  jury  *to  pass  upon  when  the  court 
see  that  the  deed  is  void  upon  its  face.  But 
it  is  said  that  the  recent  decisions  of  the  Court 
of  Errors,  in  relation  to  fraudulent  mortgages 
of  personal  property,  have  made  this  a  ques- 
tion of  fact  for  the  jury.  That  is  a  mistake. 
Those  are  decisions  under  a  statute  which  de- 
clares void  every  conveyance  made  with  the 
intent  to  hinder,  delay  or  defraud  creditors. 
There  is  an  additional  section,  which  declares 
that  the  conveyance  shall  be  presumed  fraudu- 
lent and  void  as  against  creditors,  where  there 
is  no  change  of  possession.  Under  this  section 
we  have  supposed  that  without  a  change  of 
possession  the  conveyance  was  void  in  law,  and 
that  there  was  no  question  for  the  jury.  But 
the  Court  of  Errors  has  taken  a  different  view 
of  the  matter,  and  held  that  it  was  still  a  ques- 
tion of  intent,  and  must,  therefore,  be  passed 
upon  by  the  jury.  Within  those  decisions  the 
nonsuit  would  be  wrong  if  this  case  turned 
upon  the  fraudulent  intent  with  which  the  as 
signment  was  made.  (See,  Vance  v.  Phittips, 
ante,  p.  433.)  But  there  is  another  statute, 
which  provides  that  all  conveyances  of  goods, 
chattels,  or  things  in  action,  made  in  trust  for 
the  use  of  the  person  making  the  same,  shall 
be  void  as  against  the  creditors  of  such  person. 
2  R.  S.,  135,  sec.  1.  There  is  nothing  here 
about  the  intent  with  which  the  deed  was  made, 
and  neither  court  nor  jury  has  anything  to  do 
with  that  question.  Every  one  must  see  that  a 
conveyance  of  property  made  in  trust  for  the 
use  of  the  grantor,  is  in  itself  a  fraud  upon 
creditors,  and  the  Legislature  has,  therefore, 
declared  the  conveyance  void,  without  any 
qualification  whatever.  As  there  was  nothing 
in  the  case  but  a  naked  question  of  law  arising 
upon  the  face  of  the  deed, the  judge  was  clearly 
right  in  ordering  a  nonsuit. 

New  trial  denied. 

Assignment— Must  be  unconditional— Validity  of. 
Disapproved— 7  Neb.,  433. 

Distingui8bed-96  N.  Y.,  84 ;  5  Barb..  34 ;  15  Barb., 
57;  17  Barb..  371. 

Overruled-15  N.  Y.,  114. 

Crlticiaed-16  N.  Y.,  486. 

Reviewed— 10  Bos.,  11:6  Leg.  Obs.,  419. 

Explained— 20  How.  Pr.,  138. 

Commented  on— 24  Barb.,  123. 

Cited  in— 4  Sandf.  Ch..  555.  556 ;  2  N.  Y..  371 ;  4  N. 
Y.,  214  ;  10  N.  Y.,  196  :  66  N.  Y..  381 :  73  N.  Y.,  422 ;  19 
Hun,  523:  2  Barb, 309;  4  Barb.,  559:  8  Barb..  126;  11 
Barb.,  240;  12  Barb..  187:  18  Barb..  276;  19  Barb.,  454; 
3H  Barb.,  626;  23  How.  Pr.,  178;  25  How.  Pr..  519;  49 
How.  Pr.,287;  58  How.  Pr.,  461 :  3  Abb.  Pr..  403:  14 
Abb.  Pr..  334  ;  10  Bos..  647 ;  42  Super..  246 :  1  Shrl.l., 
12  :  1  E.  D.  S..  450 ;  4  Leg.  Obs.,  425 ;  86  111.,  130 ;  100 
111..  455;  37  Mich..  331. 

A**ionment  void  in  part  in  void  in  toto.  I  list  in - 
gutshed-13  How.  Pr..  158. 

Cited  in— 37  N.  Y.,  596;  3  Keyes,  468 ;  3  Abb.  App. 
Dec..  302;  2  Trans.  App..  343;  5  Trans.  App.,  57;  9 
Barb..  257;  25  How.  Pr.,249.  253;  46  How.  Pr..  458;  4 
Abb.  N.  S  .  390;  5  Abb.  N.  8..  445  :  10  Bos.,  424. 

Fraudulent  intent— ha  quextion  for  jury.  Cited  in 
—44  Barb..  194 :  11  Leg.  Obs..  58. 

Also  cited  in-4  N.  Y..  590. 
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Negotiable  Paper  —  Sufficiency  of  Indorsement  — 
Substitute  for  Name  —  Pencil. 

A  party  may  become  an  indoreer  of  a  bill  or  note 
by  any  mark  or  designation  he  chooses  to  adopt,  pro- 
vided it  be  used  as  a  substitute  for  his  name,  and  he 
intend  to  be  bound  by  it.  Per  Nelson,  Ch.  J. 

An  indorsement  is  valid,  though  written  with  a 
lead  pencil. 

Where  a  party  placed  the  figures  "1,2.8."  upon 
the  back  of  a  bill  of  exchange,  by  way  of  substi- 
tute for  his  name,  intending  thus  to  bind  himself 
as  indoreer  :  held,  a  valid  indorsement,  though  it 
appeared  he  could  write. 

Citations—  5  Barn.  &  C.,  234;  1  Moody  &  M..  516; 
8  Ad.  &  El.,  94  ;  8  Ves..  186,  504  ;  6  Hill,  322,  323. 

ON  error  from  the  Superior  Court  of  the  City 
of  N.  Y.,  where  the  Butchers'  &  Drovers' 
Bank  sued  Brown  as  the  indorser  of  a  bill  of 
exchange,  and  recovered  judgment.  The  in- 
dorsement was  made  with  a  lead  pencil,  and  in 
figures,  thus,  "1,2,  8,"  no  name  being  written. 
Evidence  was  given  strongly  tending  to  show 
that  the  figures  were  in  Brown's  handwriting, 
and  that  he  meant  they  should  bind  him  as  in- 
dorser; though  it  also  appeared  be  could  write. 
The  court  below  charged  the  jury  that,  if  they 
believed  the  figures  upon  the  bill  were  made 
by  Brown,  as  a  substitute  for  his  proper  name, 
intending  thereby  to  bind  himself  as  indorser, 
he  was  liable.  Exception.  The  jury  found  a 
verdict  for  the  plaintiffs  below.on  which  judg- 
ment was  rendered,  and  Brown  thereupon 
brought  error. 

Mr.  C.  De  Witt,  for  plaintiff  in  error. 

Mr.  A.  Schell,  for  defendants  in  error. 

By  the  Court,  Nelson,  Ch.  J.  It  has  been 
expressly  decided  that  an  indorsement  written 
in  pencil  is  sufficient  ;  Geary  v.  Physic,  5  Barn. 
&  C.,  234  ;  and  also  that  it  may  be  made  by  a 
mark.  George  v.  Surrey,  1  Mood.  &  M.,  516. 
In  a  recent  case  in  the  E.  B.  it  was  held  that 
a  mark  was  a  good  signing  within  the  Statute 
of  Frauds  ;  and-  the  court  refused  to  allow  an 
inquiry  into  the  fact  whether  the  party  could 
write,  saying  that  would  make  no  difference. 
Baker  v.  Dening,  *8  Ad.  &  El.,  94  ;  [*444 
and  see,  Harrison  v.  Harrison,  8  Ves.,  186  ; 
Addyv.  Grix,  Id.,  504. 

These  cases  fully  sustain  the  ruling  of  the 
court  below.  They  show,  I  think,  that  a  per- 
son may  become  bound  by  any  mark  or  desig- 
nation he  thinks  proper  to  adopt,  provided  It 
be  used  as  a  substitute  for  his  name,  and  he  in- 
tend to  bind  himself.  (See,  Rogers  v.  Coit, 
ante,  pp.  322,  323.) 

Judgment  afflrmed. 

Afflrming-1  Leg.  Obs.,  149. 
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48  N.  Y..  303. 

Explained-49  Barb..  67  ;  32  How.  Pr..  101  ;  104  Mass., 
343  :  6  Am.  Rep.,  245. 

Cited  in-1  Denio,479;  9  N.  Y.,573;  83  N.  Y.,26!l(:W 
Am.  Kep..  420);  5  Hun,  155  :  27  Barb..  40;  2  Abb.  N. 
8..  52;  250*1..  81;  33  III.,  432;  75  Mo..  631;  30  N.J.  L.. 
2HO  ;  24  Am.  Kep.,  228  (84  Pa.  St.,  513)  ;  36  Am.  Kep.,  195 
71  Ind.,  139). 
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Witnesses—  Credibility  of,  Generally  a  Question 
for  Jury — New  Trial— Verdict  against  Evi- 
dence—Conditional l*romise  of  Marriage — 
Pleading. 

The  credibility  of  a  witness  is  in  general  a  ques- 
tion for  the  jury ;  and  it  is  seldom  proper  for  the 
judge  to  instruct  them  that  they  have  no  right  to 
believe  the  witness. 

But  it  is  sometimes  proper  for  the  judge  to  in- 
struct the  jury  as  to  the  rules  or  principles  which 
should  guide  them  in  determining  questions  of  this 
character.  Per  Bronson.  J. 

A  verdict  clearly  against  evidence  will  be  set 
aside  and  a  new  trial  ordered. 

Where  the  declaration  alleged  an  unconditional 
promise  of  marriage,  but  the  evidence  was  that  the 
defendant  promised  the  plaintiff  to  marry  her,  if  he 
ever  married,  and  that  he  afterwards  married  an- 
other person ;  held,  not  sufficient  to  uphold  a  ver- 
dict for  the  plaintiff. 

Such  a  promise  is  void  as  being  in  restraint  of 
marriage.  Semble. 

Whether  noisy  and  disorderly  conduct  at  the  trial 
on  the  part  of  the  spectatators,  calculated  to  pre- 
vent the  Jury  from  hearing  the  remarks  of  the 
judge,  and  to  Influence  the  result,  will  warrant  the 
court  in  setting  aside  the  verdict  for  irregularity, 
quaere. 

A  SSUMPSIT,  brought  by  Mary  Conrad 
1JL  against  Josiah  B.  Williams  on  promises  to 
marry,  tried  before  Monell.  C.  Judge,  at  the 
Tompkins  Circuit,  in  February,  1843.  The 
plaintiff  counted  upon  promises  to  marry  on 
request,  to  marry  within  a  reasonable  time,  to 
marry  when  the  defendant's  health  should  be 
sufficiently  restored,  and  to  marry  generally, 
alleging  breaches.  Both  parties  resided  in  the 
445*]  Village  of  Ithaca, the  plaintiff  with  *her 
mother,  who  was  a  widow.  Their  acquaint- 
ance commenced  in  the  spring  of  1839,  and  the 
defendant  married  another  lady  September  7, 
1842.  The  defense  was,  that  there  had  never 
been  a  promise  of  marriage;  or  if  any,  not  an 
unconditional  promise.  The  only  witness  to 
prove  a  promise  was  Frances  Conrad,  a  sister 
of  the  plaintiff,  who  testified  to  five  several 
conversations  which  she  overheard  between 
the  parties  at  her  mother's  house,  when  they 
were  in  the  parlor,  and  the  witness  was  listen- 
ing in  an  adjoining  apartment  to  hear  what 
was  said,  without  their  knowledge.  The  first 
conversation  was  in  the  spring  of  1840;  the 
second  in  September  or  October  of  that  year; 
the  third  late  in  the  fall  of  the  same  year,  or 
the  beginning  of  the  winter  following;  the 
fourth  in  the  same  winter;  and  the  last  in  Oc- 
tober, 1841.  The  witness  spoke  of  the  defend- 
ant's having  been  at  her  mother's  house  on 
several  occasions  during  the  three  years  and 
upwards  which  elapsed  between  the  com- 
mencement of  the  acquaintance  and  his  mar- 
riage. On  the  cross  examination,  the  witness 
said  she  could  not  enumerate  the  number  of 
times;  but  was  positive  that  it  was  more  than 


NOTE.— Verdict  against  evidence— When  new  trial 
granted.  See  Wilkie  v.  Roosevelt,^  Johns.  Cas.,  206. 

Credibility  of  witness— Provision  of  court  as  to.  See 
Dunn  v.  People,  29  N.  Y.,  523 ;  Mitchell  v.  Harmony, 
64  U.  8.,  (13  How.)  115 ;  Richardson  v.  Boston,  65  U. 
S.,  XVI..  Law.  ed.,  625;  Haines  v.  Stauffer,  13  Pa. 
St.,  541 ;  Roth  v.  Wells.  29  N.  Y.,  471 ;  People  v. 
Genung,  11  Wend.,  18;  Patterson  v.  Colebrook,  29  N. 
H..  94 ;  Burch  v.  Carter,  32  N.  J.  L..554;  Stephens  v. 
People.  19  N.  Y.,  549 ;  Shank  v.  State,  25  Ind.,  207 ; 
Howard  v.  McDonald.  46  111.,  123;  McDaniel  v.Walk- 
er,  29  Ga.,  266;  Hoffman  v.  N.  Y.  C.  R.  R.  Co.,  87  N. 
Y..  25. 
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a  dozen.  The  first  particular  visit  was  in  No- 
vember, 1889;  the  last  was  in  November,  1841, 
when  the  defendant  walked  home  with  the 
plaintiff  from  a  bethel  meeting.  The  defend- 
ant was  again  in  the  house  at  a  party  in  De- 
cember following,  but  stayed  only  a  short  time. 
He  paid  no  further  attentions,  and  was  not 
again  at  the  house  until  he  was  sent  for  when 
about  to  be  married.  In  December,  1841,  the 
witness  first  heard  a  report  of  the  defendant's 
attentions  to  the  lady  he  afterwards  married. 
In  August,  1842,  about  a  fortnight  before  the 
marriage,  the  plaintiff  heard  ot  the  intended 
marriage  in  a  way  that  induced  her  to  give 
credit  to  the  report,  and  she  was  immediately 
taken  with  spasms,  such  as  the  attending  phy- 
sicians said  they  had  never  before  seen  or 
heard  of.  This  was  on  Saturday;  and  on  the 
Monday  following  the  defendant  was  sent  for 
and  visited  the  plaintiff.  The  defendant'* 
brother  was  also  sent  for,  and  had  a  conversa- 
tion with  the  family. 

The  plaintiff  proved  by  another  witness  that 
the  defendant  walked  with  her  most  of  the  eve- 
ning at  a  party  in  the  spring  *of  1839,  [*446- 
but  he  walked  a  part  of  the  evening  with  another 
lady.  Also  that  the  defendant  walked  with  the 
plaintiff  from  the  bethel  school  one  rainy  day. 
The  defendant  was  the  superintendent,  and  the 
plaintiff  a  teacher  in  the  school.  On  one  occa- 
sion, when  the  defendant  was  riding  in  his 
sleigh  with  several  ladies,  he  overtook  the 
plaintiff  and  asked  her  to  ride,  and  she  did  so. 
The  witness  did  not  recollect  seeing  the  parties 
together  at  any  other  time.  This  was  the  only 
evidence  of  any  intimacy  between  the  parties, 
save  what  was  sworn  to  by  Frances  Conrad. 

The  other  facts  proved  at  the  trial,  so  far  as 
they  are  necessary  to  present  the  points  of  law 
arising  in  the  case,  are  sufficiently  stated  in 
the  opinion  of  the  court.  After  the  judge  had 
charged  the  jury,  the  defendant's  counsel  re- 
quested him  to  charge,  that  if  they  believed 
from  the  evidence  there  was  no  other  promise 
made  by  the  defendant  than  that  if  he  married 
any  one  he  would  marry  the  plaintiff,  then  the 
action  could  not  be  sustained.  The  judge  re- 
marked to  the  jury  that  such  was  the  law,  and 
he  had  so  intended  to  charge  them.  The  jury 
found  a  verdict  for  the  plaintiff  for  $8,000 
damages. 

The  'defendant  now  moved  for  a  new  trial  on 
a  case.  A  motion  was  previously  made  at  a 
special  term  to  set  aside  the  verdict  on  the 
ground  of  irregularities  at  the  trial, which  mo- 
tion was  held  under  advisement.  In  addition 
to  the  affidavits  used  on  that  motion,  others 
were  now  read  by  both  parties. 

Messrs.  B.  Johnson  and  J.  A.  Spencer, 
for  defendant. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

By  the  Court,  Bronson,  J.  If  the  principal 
witness  must  be  understood  as  swearing  to  an 
unconditional  promise  of  marriage,  there  is 
nothing  in  the  case  which  tends  in  the  slight- 
est degree  to  corroborate  her  testimony.  So 
far  as  appears,  no  one  else  had  ever  known  or 
heard  of  any  intimacy  between  the  parties,  or 
*that  the  defendant  had  ever  paid  any  [*447 
marked  attentions  to  the  plaintiff.  No  one  but 
the  sister — not  even  the  other  members  of  the 
family,  nor  any  of  the  family  connections — 
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seem  to  have  either  known  or  suspected  that 
there  was  an  engagement  of  any  kind  between 
the  parties.  The  attempt  which  the  plaintiff 
» made  to  show  facts  from  which  a  promise 
might  be  inferred,  or  which  would  tend  to  con- 
firm the  direct  evidence  of  a  promise,  wholly 
failed.  It  is  unusual,  to  say  the  least,  that  an 
engagement  of  this  kind  should  exist  for  near- 
ly two  years  and  a  half,  between  persons  re- 
siding in  the  same  country  village, without  any 
such  manifestation  of  partiality  on  the  part  of 
the  gentleman  as  to  induce  a  suspicion  among 
either  neighbors  or  friends  that  a  marriage  was 
in  contemplation.  In  addition  to  this,  the 
notes  which  were  written  by  the  plaintiff  to 
the  defendant,  and  the  non-production  of  his 
answers,  if  any  were  given,  furnish  reasons 
for  the  belief  that  the  anxious  and  tender  feel 
ings  which  were  manifested  by  the  lady  were 
not  reciprocated  by  the  gentleman;  and  these, 
with  several  other  facts  which  appear  in  the 
case,  tend  strongly  to  the  conclusion  that  nei- 
ther of  the  parties  supposed  there  was  any  en- 
gagement between  them.  Still  the  credibility 
of  the  principal  witness  was  a  question  for  the 
jury.  And  although  she  did  not  hear  the  con- 
versations of  which  she  speaks  under  the  most 
favorable  circumstances  for  arriving  at  an  ac- 
curate knowledge  of  how  much  was  intended 
by  the  parties;  and  although  she  had  made 
memoranda,  and  recited  the  conversations  in  a 
way  which  induced  a  suspicion  on  the  part  of 
the  counsel  that  her  story  had  been  prepared 
for  the  occasion;  it  still  belonged  to  the  jury 
to  say  with  how  many  grains  of  allowance  her 
testimony  should  be  received.  The  defend- 
ant's counsel  asked  too  much,  therefore,  when 
they  requested  the  judge  to  tell  the  jury  that 
her  testimony  ought  to  be  wholly  disregarded. 
It  is  sometimes  proper,  and  it  would  have  been 
well  enough  in  this  case,  for  the  judge  to  lay 
down  certain  rules  or  principles  for  the  guid- 
ance of  the  jury  in  passing  upon  the  credibil- 
ity of  a  witness.  But  the  counsel  made  no  such 
request;  and  it  cannot  often  be  proper  for  the 
448*]  *judge  to  tell  the  jury  that  they  are 
not  at  liberty  to  believe  a  witness,  (a) 

The  second  letter  written  by  the  plaintiff's 
brother,  Vincent  Conrad,  can  only  be  regarded 
as  the  act  of  a  third  person,  for  which  the 
plaintiff  was  not  responsible.  There  is  no  evi- 
dence that  she  approved  of  it,  or  even  knew 
that  such  a  letter  had  been  written.  It  is  said 
that  the  letter  should  have  been  received  by 
way  of  impeaching  the  testimony  which  had 
been  given  by  the  writer.  But  I  do  not  see 
that  it  could  amount  to  an  impeachment.  The 
letter  was  written  after  the  defendant's  mar- 
riage, and  it  speaks  of  a  conditional  promise  to 
marry  the  plaintiff,  or  to  marry  her  if  he  ever 
married  at  all.  But  the  writer  had  said  noth- 
ing in  his  testimony  about  an  unconditional 
promise.  Indeed,  no  such  thing  seems  to  have 
been  thought  of  by  any  one  until  about  the 
time  the  suit  was  commenced.  I  do  not  see  that 
there  was  any  error  in  rejecting  this  evidence. 
It  is  next  said  that  the  verdict  is  against  evi- 
dence; that  there  was  no  proof  of  an  uncondi- 
tional promise  of  marriage.  It  has  already 
been  remarked,  that  there  is  nothing  from 

(a)  The  case  of  Dunlop  v.  Patterson.  5  Cow..  243, 
furnishes  an  Instance  where  the  JudRe  may  thus  in- 
terfere. 
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which  a  promise  of  marriage  can  be  inferred. 
The  case  turns  wholly  upon  the  direct  evidence 
of  a  promise,  given  by  a  single  witness,  without 
the  aid  of  any  collateral  fact  to  support  her  tes- 
timony. Many  of  the  collateral  facts  tend  to 
the  conclusion  that  there  was  no  engagement 
of  any  kind  between  the  parties.  But  the  jury 
have  passed  upon  the  credibility  of  the  witness, 
and  I  shall  assume  that  she  has  related  truly 
what  she  overheard  while  listening  to  the  con- 
versations of  the  parties.  She  does  not  pretend 
to  have  heard  all  or  any  considerable  portion 
of  what  passed  in  either  of  the  conversations; 
and  it  is  quite  possible  that  she  may  have  heard 
the  parties  speak  of  marriage,  when,  if  we  had 
the  whole  conversation,  it  would  be  evident 
that  neither  of  them  had  any  settled  purpose  of 
contracting  that  relation.  But  if  nothing  had 
been  said  beyond  what  the  witness  has  related, 
I  do  not  see  how  it  would  be  possible  to  uphold 
the  *verdict.  I  do  not  intend  to  say  [*449 
that  there  was  no  evidence  which  would  war- 
rant the  jury  in  finding  a  promise  of  some  kind ; 
but  only  that  there  was  no  sufficient  ground 
for  finding  any  of  the  promises  upon  which  the 
plaintiff  has  counted.  Without  detailing  the 
conversations  particularly,  it  will  be  sufficient 
to  say,  that  they  were  of  an  equivocal  charac- 
ter, and  to  show  how  they  were  understood  by 
the  witness,  and  by  the  plaintiff  herself.  The 
last  conversation  was  in  October,  1841,  when 
the  plaintiff,  according  to  the  testimony  of  the 
witness,  said,  among  other  things:  "There  is  no 
certainty  about  my  getting  married ;  but  I  wont 
say  I  never  will.  She  [the  plaintiff]  said:  Mr. 
Williams,  shall  I  still  consider  myself  engaged 
to  you,  if  you  ever  do  get  married?  He  said, 
yes."  After  the  plaintiff  was  taken  with  the 
strange  spasms,  about  a  fortnight  before  the 
marriage,  the  defendant  was  sent  for  and  went 
to  the  house,  where  he  had  not  before  been  for 
the  last  nine  months,  except  that  he  had  called 
there  a  short  time  one  evening,  eight  months 
before,  at  a  party.  The  sister  testifies  that  when 
the  defendant  went  to  the  bed,  the  plaintiff 
said:  "Mr.  Williams,  didn't  you  tell  me  you 
would  marry  me  when  you  married  any  one? 
He  said  he  did  ;  but  it  was  only  to  cafm  her 
feelings.  She  said  :  I  knew  you  told  me  so  ; 
but  I  did  not  know  what  you  told  me  so  for." 
On  the  cross  examination,  the  witness  gave  the 
conversation  in  this  way:  "Mary  said,  did  you 
not  tell  me  if  you  married  any  one  you  wo'uld 
marry  me?  He  said  he  had."  The  family  then 
sent  for  the  defendant's  brother,  Timothy;  and 
the  sister  testified  that  she  told  him,  the  de- 
fendant "had  said  he  would  marry  Mary  when- 
ever he  got  married."  Timothy  testified  that 
when  sent  for  he  went,  and  had  a  conversation 
with  the  plaintiff  and  her  sister  Frances.  He 
added:  "Mary  stated  that  my  brother  had  not 
done  with  her  as  he  agreed.  She  said  he  had 
told  her  he  never  intended  to  marry  anybody. 
That  when  she  told  him  he  would  perhaps 
change  his  mind,  he  told  her  he  would  let  her 
know  if  he  did.  She  said  he  added  still  fur- 
ther, that  if  he  ever  married,  he  would  come 
and  take  her.  I  think  these  were  the  words, 
or  very  near  the  words.  Fanny  was  present 
and  asserted  the  same  thing,  and  said  she  hud 
*heard  him  say  so.  She  said  he  told  [*45O 
Mary  if  he  ever  got  married  he  would  come 
and  take  her;  that  he  said  he  never  intended 
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to  marry  any  one ;  that  she  could  not  depend  on 
him.  I  understood  both  Fanny  and  Mary  to 
say  so.  No  other  promise  was  mentioned  as  I 
recollect."  The  witness  called  again  the  next 
day,  when  Fanny  and  Mary  "both  reiterated 
what  was  said  the  evening  before."  Four  or 
five  days  afterwards,  and  after  the  plaintiff's 
brother, Vincent,  had  had  ample  time  to  inform 
himself  of  whatever  the  family  knew  or  felt  on 
the  subject  he  wrote  the  plaintiff  a  letter  bear- 
ing date  the  5th  of  September,  1842,  two  days 
before  the  marriage,  which  he  testified  was 
written  "with  an  understanding  with  Mary." 
In  this  letter  the  brother  said:  "  This  commu 
nication  is  made,  partly  by  request  of  sister 
Mary,  and  partly  on  my  own  account,  to  in- 
form you  what  we  shall  require  of  you,  in  or- 
der to  the  friendly  arrangement  of  the  unfort- 
unate affair  now  existing  between  us.  My  sis- 
ter directs  me  to  say,  that  she  will  require  you 
to  fulfill  the  solemn  engagement  made  with  her, 
which  was  substantially  this:  that  if  you  ever 
married,  you  would  marry  her.  This  engage- 
ment, if  faithfully  kept  on  your  part,  although 
it  does  not  bind  you  to  marry,  will,  neverthe- 
less, compel  you  to  abandon  entirely  your  in- 
tended marriage  with  another,  which  you  have 
acknowledged  is  soon  to  take  place.  This,  my 
sister  as  well  as  myself,  insist  upon  your  doing, 
and  is  all  that  she  at  present  requires."  Then  fol- 
lowed a  requirement  that  the  defendant  should 
make  an  apology  to  the  brother,  with  a  threat 
in  case  the  defendant  refused  to  comply  with 
these  terms.  The  defendant  answered  the  letter ; 
but  the  plaintiff  did  not  produce  the  answer. 
Whatever  inference  might  be  drawn  from 
any  or  all  of  the  five  conversations  which  were 
overheard  by  Frances,  if  they  stood  unex- 
plained, both  the  plaintiff  and  her  witness — 
and  I  may  add,  the  whole  family,  so  far  as  they 
profess  to  know  anything  about  the  matter — 
are  fully  committed  in  relation  to  the  nature 
and  extent  of  the  alleged  promise.  They  have 
told  us  how  the  conversations  were  understood 
by  them  :  and  this  has  been  done  on  occasions 
and  under  circumstances  when  they  were  dis- 
45 1  *]  posed  *to  make  the  very  worst  case  they 
could  against  the  defendant.  Taking  their 
own  account  of  the  matter,  there  never  was  an 
unconditional  promise  to  marry  the  plaintiff. 
At  the  most  the  promise  was,  not  to  marry  any 
one  else  ;  or  to  marry  the  plaintiff  if  he  mar- 
ried any  one.  This  was  the  charge  brought 
against  the  defendant  when  he  was  sent  for; 
and  it  was  repeated  to  his  brother  on  the  two 
following  days.  And  after  the  family  had  taken 
further  time  for  deliberation,  the  accusation 
was  set  forth  in  a  formal  written  document, 
which  was  the  joint  act  of  the  plaintiff  and 
her  brother,  and  contained  the  terms  on  which 
the  matter  might  be  arranged.  There  was  no 
pretense  of  anything  more  than  a  conditional 
engagement,  and  it  was  expressly  admitted 
that  it  was  such  an  one  as  did  not  bind  the  de- 
fendant to  marry  the  plaintiff,  but  only  to  re- 
linquish the  purpose  of  marrying  another  lady. 
Now,  upon  such  a  state  of  facts,  the  jury  was 
not  at  liberty  to  find  an  unconditional  promise. 
There  are  other  facts  in  the  case  which  strong- 
ly tend  to  the  conclusion  that  injustice  has 
been  done  to  the  defendant;  but  this  is  enough. 
We  do  not  very  often  disturb  the  verdict  of  a 
jury  on  the  ground  that  it  is  against  evidence; 
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but  if  it  should  not  be  done  in  a  case  like  this, 
there  is  reason  to  fear  that  the  trial  by  jury 
would  soon  cease  to  be  a  blessing,  and  fall  into 
discredit  with  the  people.  • 

It  has  not  been  contended  that  an  action  would 
lie  upon  such  a  promise  as  has  been  mentioned. 
It  was,  in  effect,  a  promise  in  restraint  of  mar- 
riage. But  it  is  enough  to  say,  that  the  plaint- 
iff has  not  counted  upon  any  such  promise  as 
that  which  was  proved. 

Athough  the  verdict  must  be  set  aside  with- 
out any  reference  to  the  facts  disclosed  by  the 
affidavits,  I  am  glad  that  the  affidavits  have 
been  laid  before  us,  because  they  have  relieved 
my  mind  from  the  apprehension  that  the  jury 
had  been  carried  away  by  prejudice,  partiality, 
or  passion.  It  appears  from  the  case  that  at 
the  close  of  the  charge  the  judge  was  request- 
ed by  the  defendant's  counsel  to  instruct  the 
jury  that  the  action  could  *not  be  sus  [*452 
tained  on  such  a  conditional  promise  as  has 
been  mentioned  ;  and  the  judge  told  the  jury 
that  such  was  the  law.  Every  one  of  the  ju- 
rors has  made  affidavit  that  although  he  noticed 
that  something  passed  between  the  counsel  and 
the  judge  at  the  close  of  the  charge,  yet,  owing 
to  the  great  noise  and  confusion  which  then 
prevailed  in  the  house,  he  did  not  hear  what 
was  said  by  either.  This  explains  how  it  hap- 
pened that  the  jury  found  a  verdict  which  was 
not  warranted  by  the  evidence  before  them. 

I  must  not  dismiss  this  case  without  a  fur- 
ther remark  upon  what  appears  in  the  affida- 
vits. Although  there  is  a  conflict  in  the  state- 
ments upon  some  points,  it  is  impossible  to 
read  the  affidavits  without  the  painful  appre- 
hension that  popular  feeling  was  brought  to 
bear  upon  the  administration  of  justice.  Some 
portion  of  the  applause  which  a  part  of  the 
audience  bestowed  upon  the  plaintiff's  counsel 
was  probably  intended  for  the  jury;  and  there 
was  a  want  of  that  order  and  decorum  which 
should  always  prevail  in  courts  of  justice.  It 
is  not  to  be  tolerated  that  men  should  go  into 
such  a  place  and  manifest  their  feelings,  prej- 
udices or  passions,  for  the  purpose  of  exerting 
an  influence  upon  those  who  sit  in  judgment 
upon  the  rights  of  parties.  Although  some  of 
the  witnesses  say  that  there  was  not  much  dis- 
turbance in  the  house,  we  have  the  remarkable 
fact,  proved  beyond  the  possibility  of  contra- 
diction, that,  in  consequence  of  the  noise  and 
confusion  which  prevailed,  not  one  word  of 
the  most  important  part  of  the  charge  was 
heard  by  a  single  juror.  I  call  it  the  most  im- 
portant part  of  the  charge,  for  the  reason  that 
if  the  jurors  had  heard  and  followed  it,  they 
could  not  have  found  the  verdict  which  was 
rendered.  There  were  collateral  facts  in  the 
case  which  were  calculated  to  awaken  sympa- 
thy for  the  plaintiff,  and  excite  prejudices 
against  the  defendant.  In  such  a  case,  more 
than  usual  pains  should  be  taken  to  guard  the 
jury  against  being  carried  away  from  the  main 
points  of  the  controversy.  But  I  will  not  pur- 
sue the  subject.  What  would  be  our  duty  if 
the  case  stood  wholly  upon  the  affidavits,  need 
not  be  considered  ;  tor  whether  we  open  them 
or  not,  it  is  clear  *that  there  must  be  a  [*453 
new  trial.  But  as  there  was  no  error  in  the 
ruling  of  the  judge  upon  any  point  of  law,  it 
must  be  on  payment  of  costs. 

Ordered  accordingly. 
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Witness— Credibility  of,  a  question  for  jury.  Distin- 
guished—70  N.  Y.,  179. 

Followed— 34  Super.,  272. 

Cited  in— 29  N.  Y.,  492 ;  74  N.  Y.,  505 ;  43  How.  Pr., 
49;  1  Abb.  N.  C.,  360 ;  1  Sheld.,  421. 

Verdict  against  weight  of  evidence— New  trial.  Cit- 
ed in— 10  Barb.,  333 ;  51  Barb.,  351. 


HATHAWAY  «.  POWER. 
Deeds — Description —  Construction —  Quantity. 

A  deed  described  the  premises  intended  to  be  con- 
veyed as  follows :  "All  that  certain  tract  or  parcel 
of  land  situate  in  township  number  eleven  in  the 
third  range  of  townships.  County  of  Ontario  and 
State  of  New  York,  it  being  one  hundred  and  sixty 
acres  of  land,  in  lot  number  fourteen,  with  all  the 
hereditaments  and  appurtenances  thereunto  be- 
longing." Held,  that  though  lot  number  fourteen 
contained  one  hundred  and  eighty-five  acres,  the 
whole  passed  under  the  deed. 

Citations— 1  Phil.  Ev.,  538 ;  Hob.,  277 : 1  Vent.,  141 ; 
2Wils..78;  2  Willes,333;  Bac.  Abr.,  tit.  Grants,  H; 
Com.  Dig.,  tit.  Parols,  A,  323 ;  1  Bl.  Com.,  379 :  Ship. 
Touch.,  86-88,  Preston's  ed.:  4  Crui.  Dig.,  tit.  Deed, 
ch.  19,  sec.  13 ;  8  Johns.,  394 :  3  Mass.,  352,  361 ;  5  Cow., 
373 ;  7  Wh.,  10 ;  5  Wend.,  147  ;  8  Wend.,  189 : 19  Johns., 
452 : 16  Johns.,172, 179 ;  Cowp.,  600 ;  Bac.  Abr.  Grants, 
H,  3  Dyer,  91. 

THE  plaintiff  brought  an  action  of  trespass 
in  the  Ontario  C.  P.  for  breaking  and  en- 
tering a  certain  close  and  cutting  and  carrying 
away  a  quantity  of  wood.  The  cause  was  re 
moved  by  certiorari  into  the  Supreme  Court, 
and  was  tried  at  the  Ontario  Circuit  in  Novem- 
ber, 1841,  before  Moseley,  C.  Judge.  The  main 
question  was,  whether  the  defendant  had  title 
to  the  locus  in  quo.  The  plaintiff  claimed  under 
a  deed  from  Nathan  Comstock,  dated  in  Sep- 
tember, 1814.  and  recorded  in  July,  1823.  The 
defendant  relied  upon  a  deed  from  Nathan 
Comstock  and  William  Taft  to  Abiather  Pow 
er,  dated  the  12th  of  July,  1806,  and  recorded 
in  October,  1818,  containing  the  following  de- 
scription, viz. :  "All  that  certain  tract  or  parcel 
of  land  situate  in  township  number  eleven  in 
the  third  range  of  townships,  County  of  Onta- 
rio and  State  of  New  York,  it  being  one  hun- 
dred and  sixty  acres  of  land,  in  lot  number 
fourteen,  with  all  the  hereditaments  and  ap- 
purtenances thereunto  belonging."  The  deed 
purported  to  have  been  given  in  consideration 
of  $640.  The  locus  in  quo  consisted  of  twenty- 
five  acres  in  the  southeast  corner  of  lot  num- 
ber fourteen  ;  and  it  was  proved  that  in  1885, 
before  the  alleged  trespass  was  committed,  the 
454*]  plaintiff  built  a  fence  around  *this  part 
of  the  lot.  It  was  further  proved  that  the  lot  con- 
tained 185  acres;  that  Abiather  Power  cleared 
off  the  principal  part  of  the  timber  from  the 
lot.  and  fenced  in  the  clearing;  that  the  south- 
east corner,  however,  was  not  cleared,  but  was 
reserved  by  him  as  wood-land;  that  he  claimed 
title  to  it  under  his  deed  until  1834,  when  he 
sold  to  the  defendant;  and  that  after  the  plaint- 
iff fenced  the  twenty-five  acres,  the  defendant 
entered  upon  it,  and  did  the  acts  complained 
of  in  this  suit.  The  plaintiff  asked  the  circuit 
judge  to  charge,  among  other  things,  that  the 
deed  from  Comstock  and  Taft  to  Abiather  Pow- 


NOTB.— Deeds— Description  in— Construction  of  de- 
*rril>tinn—  What  powcjt  f>u.  See  Doe  v.  Thompson,  6 
Cow.,  371,  note. 
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er  conveyed  only  160  acres;  and  "that  the  grant- 
ee became  thereby  either  a  tenant  in  common 
with  the  owner  of  the  residue  of  the  lot,  or  had 
the  right  of  election  in  locating  his  one  hun- 
dred and  sixty  acres  in  such  part  of  the  lot  as  he 
pleased;  but  that  in  either  case  he  was  limited 
in  quantity  to  the  number  of  acres  mentioned 
in  his  deed."  The  judge  declined  so  to  charge, 
remarking,  however,  that  the  phraseology  of 
the  deed  did  "not  enable  the  court  to  say  with 
certainty  that  it  conveyed  the  whole  lot."  He 
submitted  the  case  to  the  jury  upon  the  ques- 
tion of  adverse  possession,  and  they  found  in 
favor  of  the  defendant.  The  plaintiff  now 
moved  for  a  new  trial  upon  a  bill  of  exceptions. 

Mr.  A.  Lester,  for  plaintiff. 

Mr.  A.  Worden,  for  defendant. 

By  Vie  Court,  Beardsley,  J.  If  the  deed 
from  Comstock  and  Taft  to  Abiather  Power 
conveyed  the  whole  of  lot  number  fourteen,  it 
cannot  be  denied  that  a  complete  defense  WHS 
made  out  to  the  present  action.  That  Corn- 
stock  and  Taft  owned  the  lot,  was  not  contro- 
verted at  the  trial;  and  it  was  proved  that  Ab- 
iather Power  had  executed  a  deed  purporting 
to  convey  the  whole  of  it  to  the  defendant. 
In  this  view  of  the  case,  therefore,  the  only 
question  is  as  to  the  meaning  and  effect  of 
the  deed  from  Comstock  and  Taft  to  Abiather 
Power. 

The  description  in  this  deed  is  as  follows  : 
"All  that  certain  *tract  or  parcel  of  [*4o5 
land  situate  in  township  number  eleven  in  the 
third  range  of  townships.  County  of  Ontario 
and  State  of  New  York,  it  being  one  hundred 
and  sixty  acres  of  land,  in  lot  number  fourteen, 
with  all  the  hereditaments  and  appurtenances 
thereunto  belonging." 

Lot  number  fourteen,  mentioned  in  the  de- 
scription, contains  185  acres  of  land.  But  if 
the  lot  contained  500,  instead  of  185  acres,  the 
difficulty  would  be  no  greater  than  now  exists, 
nor  do  I  perceive  it  would  be  less,  if  the  true 
number  was  only  161  acres.  The  doubt  is  as 
to  the  "  tract  or  parcel  " — not  as  to  its  size — 
and  that  portion  of  the  description  which  men- 
tions the  number  of  acres,  affords  no  aid 
whatever  in  ascertaining  the  particular  piece 
of  land  intended.  Indeed,  I  have  no  hesita- 
tion in  saying  that  if  we  reject  the  number  of 
the  lot,  the  deed  is  void  on  the  ground  of  un- 
certainty. Take  the  residue  of  the  description 
— "  all  that  certain  tract  or  parcel  of  laud," 
"  being  one  hundred  and  sixty  acres  " — and  it 
amounts  to  nothing,  although  it  declares  the 
land  to  be  situate  in  a  particular  township, 
county  and  State.  If  it  should  appear  that 
there  was  but  one  tract  of  that  precise  number 
of  acres  in  the  township  named,  such  a  de- 
scription might,  perhaps,  be  certain  enough. 
In  the  present  case,  however,  if  the  words,  a 
"certain  tract,  etc..  being  one  hundred  and 
sixty  acres  of  land,  in  lot  number  fourteen," 
are  understood  to  be  descriptive  of  a  part  only 
of  that  lot,  nothing  can  be  more  uncertain. 
The  lot  contains  185  acres  ;  and  as  it  has  no 
such  subdivision  as  160  acres,  how  can  these 
words  be  made  to  indicate  a  "  certain  tract  " 
of  that  size?  In  truth,  the  number  of  the  lot 
ascertains  the  tract  intended  to  be  conveyed,  or 
there  is  nothing  in  the  deed  by  which  it  is 
done.  The  number  of  acres  named  gives  no 
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aid  on  the  point  of  identity,  and  can  only  be 
regarded  as  an  attempted  designation  of  quan- 
tity which  turns  out  to  be  erroneous. 

But  a  deed  will  not  be  held  void  because 
some  of  its  parts  are  ambiguous  or  contradict- 
ory. If  upon  the  whole  instrument  there  is 
enough  to  indicate  what  the  parties  intended, 
with  reasonable  certainty,  that  will  suffice. 
456*]  Words,  if  necessary,  may  *be  supplied 
by  intendment,  and  particular  clauses  and  pro- 
visions qualified,  transposed  or  rejected,  in  or- 
der to  ascertain  and  give  effect  to  the  intention. 
"All  ambiguity  of  words  within  the  deed,"  as 
Ld.  Bacon  expresses  it,  "may  be  helped  by 
construction;"  1  Phil.  Ev.,  538;  and  courts 
will  labor  diligently  to  make  deeds  effectual 
between  parties,  rather  than  reject  them  as  un- 
intelligible and  nugatory.  "I  do  exceeding- 
ly commend  the  judges,"  says  Ld.  Hobart, 
Earl  of  Clanrickard's  case,  Hob.,  277,  "that 
are  curious  and  almost  subtile,  astuti,  to  invent 
reasons  and  means  to  make  acts  according  to 
the  just  intent  of  the  parties,  and  to  avoid 
wrong  and  injury  which  by  rigid  rules  might 
be  wrought  out  of  the  act" — a  sentiment  which 
has  received  the  approval  of  the  wisest  sages 
of  the  law.  1  Vent.,  141;  2  Wils.,  78. 

It  is  our  duty  then,  by  a  proper  construction 
of  this  deed,  to  ascertain  if  we  can  what  land 
it  was  designed  to  convey.  "Whenever,"  says 
Ch.  J.  Willes,  "it  is  necessary  to  give  an  opin- 
ion upon  the  doubtful  words  of  a  deed,  the 
first  thing  we  ought  to  inquire  into  is,  what 
was  the  intention  of  the  parties.  If  the  intent 
be  as  doubtful  as  the  words,  it  will  be  of  no 
assistance  at  all.  But  if  the  intent  of  the  par- 
ties be  plain  and  clear,  we  ought  if  possible  to 
put  such  construction  on  the  doubtful  words 
of  a  deed,  as  will  best  answer  the  intention  of 
the  parties,  and  reject  that  construction  which 
manifestly  tends  to  overturn  and  destroy  it." 
Parkhurst  y.  Smith,  Willes,  332. 

Now,  it  is  plain  upon  the  words  of  this  deed, 
as  fraud  is  not  pretended,  that  the  parties  in- 
tended it  should  be  an  effective  conveyance. 
It  was  given  in  consideration  of  $640  paid  to 
the  grantors,  and  there  can  be  no  doubt  that 
they  designed  to  transfer  to  the  grantee  a  valid 
title  to  some  piece  of  land.  They  intended  to 
transfer,  moreover,  not  merely  aright  to  select 
a  given  number  of  acres  out  of  a  larger  tract, 
but  the  particular  piece  of  land  which  the  deed 
assumes  to  describe.  The  subject-matter  is 
declared  to  be  a  "certain  tract  or  parcel  of 
land,"  and  "  all  "  of  that  tract  or  parcel.  And 
such  being  the  intent  expressed  by  the  deed, 
457*]  every  *word  contained  in  it  should  be 
understood  as  designed  to  carry  that  intent 
into  effect. 

The  substance  of  every  grant  is  but  a  decla- 
ration of  the  owner's  will  to  transfer  a  thing  to 
another,  and  if  by  any  words  his  intention  to 
pass  the  thing  appears,  a  slight  mistake  or  er- 
ror in  the  description  will  not  vitiate  the  grant. 
Bac.  Abr.,  tit.  Grants,  H.  "Too  much  regard 
is  not  to  be  had  to  the  natural  and  proper  sig- 
nification of  words  and  sentences,  to  prevent 
the  simple  intention  of  the  parties  from  taking 
effect."  Parkhurst  v.  Smith,  2  Willes,  332. 
"  Construction  shall  be  made  of  words,  if  it 
can,  to  support  that  which  seems  to  be  the  in- 
tent of  the  parties."  Com.  Dig.,  tit.  Parols,  A, 
23.  "Ambiguous  words  shall  be  expounded 
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as  near  to  the  intent  as  may  be."    Com.  Dig 
tit.    Parols,   A,   3 ;  2  Bl.   Com.,  379;   Shep. 
Touch.,  86,  87,  88,  Prest.  ed. 

But  there  are  other  rules  of  construction 
which  should  not  be  overlooked.  This  being  a 
deed  poll,  it  should  be  construed  most  strongly 
against  the  grantors.  The  words  used  are  to  be 
deemed  their  words,  and  if  equivocal,  that 
shall  not  benefit  the  parties  using  them.  "  All 
manner  of  deceit  is  hereby  avoided  in  deeds  ; 
for  people  would  always  affect  ambiguous  ex- 
pressions, if  they  were  afterwards  at  liberty  to 
put  their  own  construction  on  them."  4  Crui. 
Dig.,  tit.  Deed,  ch.  19,  sec.  13;  Shep.  Touch., 

87.  88,  Preston's  ed.;  Jackson  v.   Gardner,  8 
Johns.,  394  ;  Adams  v.  Frothingliam,  3  Mass., 
352,  361.     "  In  a  deed,  if  there  be  two  clauses 
so  totally  repugnant  to  each  other  that  they 
cannot  stand   together,  the  first  shall  be  re- 
ceived and  the  latter  rejected."  Shep.  Touch., 

88,  Prest.  ed.  That  which  is  most  material  and 
most  certain  in  a  description,  shall  control  that 
which  is  less  material  and  less  certain.   Doe  v. 
Thompson,  5  Cow. ,  373  ;  Newsom  v.  Pryor,  7 
Wh.,  10;  Jackson  v.  Wendell,  5  Wend.,  147. 
Where  the  description  given  in  a  deed  contains 
several  particulars,  all  of  which  are  necessary 
to  ascertain  the  land  intended  to  be  conveyed, 
nothing   but    what   will  correspond  with  all 
those  particulars  can  pass  by  the  grant.  But  if 
there  be  certain  particulars  sufficiently  ascer- 
tained to  locate  the  land,  the  addition  of  false 
or  mistaken  particulars  may  *be  re  [*458 
jected.      Wendell    v.  People,    8    Wend.,    189; 
Loomis  v.  Jackson,  19  Johns.,  452.    In  Jackson 
v.  Blodget,  16  Johns.,  172,  179,  Ch.  J.  Spencer, 
after  adverting  to  some  of  the  rules  of  con- 
struction   applicable     to    deeds,     observed  : 
"  These  principles  are  the  landmarks  on  which 
real  property  essentially  depends."  In  Goodtitle 
v.  Bailey,  Cowp.,  600,  Ld.  Mansfield  said,  "the 
rules  laid  down  in  respect  to  the  construction 
of  deeds  are  founded  in  law,  reason  and  com- 
mon sense  ;  that  they  shall  operate  according  to 
the  intention  of  the  parties,  if  by  law  they  may, 
and  if  they  cannot  operate  in  one  form,  they 
shall  operate  in  that  which  by  law  will  effect- 
uate the  intention." 

Upon  the  words  used  in  this  deed  the  inten- 
tion to  convey  the  whole  of  a  "  certain  tract" 
of  land,  is  perfectly  manifest.  It  is  the  leading 
idea,  and  is  expressed  in  the  first  line  of  the 
description.  Every  other  idea  in  the  descrip- 
tion has  reference  to  this  as  primary  and  con- 
trolling. The  deed  then  proceeds  to  describe 
the  premises  as  situated  in  a  certain  township  in 
the  County  of  Ontario.  But  this  wholly  fails 
to  give  a  local  position  to  the  tract,  nor  is  that 
attained  by  declaring  that  the  quantity  is  "  one 
hundred  and  sixty  acres  of  land."  These 
words,  I  admit,  give  us  some  notion  of  the  ex- 
tent of  the  tract,  but  none  whatever  of  its  lo- 
cality. The  statement  of  quantity  is  matter  of 
description  ;  but  if  that  must  be  taken  to  be 
strictly  true,  the  deed  is  necessarily  inop- 
erative. Understood  in  this  sense,  it  could  only 
convey  a  "certain  tract"  of  160  acres  in  lot 
number  fourteen  ;  but  as  there  was  no  such 
tract  in  that  lot,  the  deed  would  fail  for  want  of 
certainty.  This  difficulty,  however,  is  not  in- 
surmountable. We  have  only  to  reject,  as  we 
ought  to  do,  the  statement  of  the  number  of 
acres  in  the  deed,  always  the  most  uncertain 
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part  of  every  description, (a)  and  all  embarrass- 
ment vanishes.  The  land  upon  which  the  deed 
was  to  operate  will  then  be  described  as  "  all 
459*]  that  certain  *tract  or  parcel,  etc.,  sit- 
uate in  township  number  eleven  in  the  third 
range  of  townships,  County  of  Ontario  and 
State  of  New  York,"  "  in  lot  number  fourteen, 
with  all  the  hereditaments  and  appurtenances 
thereunto  belonging."  These  words  are  prop- 
erly descriptive  of  all  the  land  in  that  lot,  and 
they  should  be  so  applied  and  understood. 
Certainty  in  the  piece  to  be  conveyed  is  an  es- 
sential part  of  the  description  ;  and  no  land  in 
the  lot,  short  of  the  whole  of  it,  can  be  made  to 
satisfy  the  idea  of  certainty. 

The  embarrassment  in  the  case  has  arisen 
from  laying  too  great  stress  on  the  words,  "it 
being  one  hundred  and  sixty  acres  of  land."  It 
is  assumed  that  this  clause  must  be  strictly 
true;  and  then,  as  lot  number  fourteen  con- 
tains 185  acres,  it  is  argued  that  a  part  of  it 
only  was  intended  to  pass.  But  these  words 
are  descriptive  of  quantity,  and  nothing  more; 
and  no  deed  was  ever  held  void  for  a  mistake 
in  this  respect. 

Undoubtedly,  effect  should  be  given,  if  prac- 
ticable, to  every  part  of  the  description.  Still, 
if  some  part  is  inapplicable  or  untrue,  and 
•enough  remains  to  show  what  was  intended, 
the  deed  must  be  upheld.  The  false  or  mis- 
taken part  should  be  rejected,  and  when  that 
happens  to  be  a  mere^statement  of  the  quanti- 
ty, it  will  be  done  without  the  least  hesita- 
tion. (6)  i  understand  this  deed  to  be  in  effect 
the  same  as  if  the  description  had  been,  all  the 
land  in  lot  number  fourteen,  being  one  hundred 
and  sixty  acres.  Such  a  description,  although 
mistaken  as  to  the  quantity,  would  beyond  all 
doubt  have  carried  the  entire  lot. 

There  are  cases  where  the  description  in  a 
deed  is  so  uncertain  that  of  itself  it  conveys 
nothing,  and  yet  it  may  become  operative  by 
the  election  of  the  grantee.  Thus,  "if  a  man 
grant  twenty  acres,  parcel  of  his  manor,  with- 
out any  other  description  of  them,  yet  the 
grant  is  not  void,  for  an  acre  is  a  thing  certain, 
and  the  situation  may  be  reduced  to  a  certainty 
46O*]  by  the  *election  of  the  grantee."  So 
"if  a  man  grant  six  hundred  cords  of  wood, 
out  of  a  large  wood,  the  grantee  hath  elect- 
ion." Bac.  Abr.  Grants,  H,  3;  Mervyn  v.  Lydx, 
Dyer,  91. 

But  these  are  instances  where  the  grant  is 
not  intended,  nor  does  it  assume  to  indicate 
the  particular  thing  to  be  conveyed,  that  being 
designedly  left  for  future  selection. (c)  In  the 
present  case,  however,  a  "certain  tract  or  par 
•eel  of  land,"  and  not  a  certain  quantity  to  be 
selected  from  a  larger  tract,  was  to  pass  by  the 
grant.  There  was,  therefore,  no  room  for 
election.  The  law,  and  not  the  act  of  the 
grantee,  must  determine  what  parcel  of  land 
was  conveyed;  and  if  none  is  sufficiently  de 
scribed  for  this  purpose,  the  deed  is  necessarily 
void.  But  in  my  opinion  the  deed  is  certain 
enough,  and  the  judge  should  have  held  that 
its  effect  was  to  convey  title  to  the  whole  lot. 

(a)  See  Cowen  &  H.  Notes  to  Phil.  Rv.,  1380, 1381. 

fl>)  See.  Cowen  &  H.  Note*  to  Phil.  Ev.,  pp.  1377- 
1382. 

(c)  See  the  opinion  of  Littledale.  J.,  in  Richardson 
v.  Wutoon,  4B.  &  Ad..  787. 
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This  would  at  once  have  ended  the  cause  at 
he  circuit. 

The  counsel  for  the  plaintiff  requested  the 
udge  to  instruct  the  jury  that  the  deed  from 
^omstock  and  Taft  conveyed  160  acres,  and 
no  more;  but  the  judge  declined  to  give  such 
nstruction,  remarking  that  the  phraseology  of 
the  deed  was  such  that  it  did  "not  enable  "the 
ourt  to  say  with  certainty  that  it  conveyed 
the  whole  lot."  As  the  interpretation  of  the 
deed  was  a  pure  question  of  law,  the  judge 
should  have  construed  it,  although  there  was 
no  error  in  refusing  to  adopt  the  construction 
urged  on  the  part  of  the  plaintiff.  To  have 
jharged  as  his  counsel  desired,  would  have 
)een  a  palpable  error;  but  an  omission  to  give 
my  interpretation,  when  a  correct  one  would 
have  been  adverse  to  what  was  claimed  by  the 
plaintiff,  is  not  an  error  of  which  he  can  corn- 
slain. 

Ultimately,  the  cause  went  off  on  the  fact  of 
adverse  possession,  and  this  was  submitted  to 
the  jury  for  their  determination.  I  see  no  er- 
ror in  admitting  or  rejecting  evidence  relating 
;o  this  question,  and  there  was  certainly  no 
lack  of  testimony  to  sustain  the  verdict.  It 
was  competent  to  *prove  that  the  lines  [*461 
of  the  lot  were  marked  and  well  denned;  that 
;he  whole  lot  was  possessed  and  held  by  Abia- 
ther  Power;  and  that  he  claimed  to  hold  and 
possess  it  as  owner,  under  his  deed  from  Corn- 
stock  and  Taft.  In  these  respects  the  trial  was 
properly  conducted  and  the  cause  put  to  the 
jury  in  a  way  by  no  means  unfavorable  to  the 
plaintiff. 

I  think  no  error  was  committed  of  which 
the  plaintiff  can  complain,  and  that  a  new  trial 
should  be  denied. 

New  trial  denied. 

Cited  in— 5  Denio,  684 ;  3  Sandf.  Ch.,  74 ;  7  N.  Y., 
475;  57  Am.  Dec.,  540;  32  N.  Y.,  104,  215;  44  N.  Y.. 
359;  57  N.  Y.,  635;  70  N.  Y.,  154;  94  N.  Y.,  276;  3 
Barb.,  358 ;  21  Barb.,  408 ;  49  Barb.,  88 ;  54  Barb..  22  ; 
59  Barb.,  42 ;  66  How.  Pr.,  240 ;  77  Ind.,392 ;  36  Mich., 
82. 


NOWLEN  v.  COLT. 

Where  the  wheat  of  A  was  mixed  with  that  of  B. 
by  being  put  into  a  common  bin  with  the  consent 
of  both  parties,  and  B  afterwards  sold  the  whole  ; 
held,  that  the  intermixture  created  a  tenancy  in 
common  between  them,  and  that  the  sale  by  B  ren- 
dered hina  liable  to  A  in  trover. 

Citations— Inst.,  lib.  2,  tit.  1,  sec.  28 ;  Vin.  Abr.,  tit. 
Property,  E  ;  21  Wend.,  72. 

rpROVER  for  a  quantity  of  wheat,  tried  at 
J-  the  Livingston  Circuit  in  1843,  before  Mo- 
nell,  C.  Judge.  In  1888  and  1839,  the  plaintiff 
delivered  the  wheat  in  question  to  the  defend- 
ant, at  his  store  in  Geneseo,  and  took  from  him 
several  receipts,  most  of  which,  except  as  to 
dates  and  amounts,  were  as  follows:  "  Reed, 
of  Gurdon  Nowlcn  two  hundred  bushels  of 
good  wheat  in  store.  Geneseo,  Sept.  22d,  1838. 
(Signed)  CH.  COLT."  It  appeared  that  on  or 
about  August  1,  1839,  all  the  wheat  in  the  de- 
fendant's store,  including  the  wheat  in  ques- 
tion, was  sent  by  him  to  H.  B.  Williams  &  Co., 
millers  in  the  City  of  Rochester,  and  that  they 
subsequently  paid  him  for  it. 

The  defendant  proved  that  the  wheat  in  ques- 
tion, on  being  delivered  at  his  store,  was  put 
into  a  common  bin  and  mixed  with  other  wheat 
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•which  he  had  purchased ;  and  that  this  was 
done  with  the  knowledge  and  consent  of  the 
plaintiff.  One  ground  of  defense  set  up  was, 
462*]  that  by  a  usage  or  custom  which  *pre- 
vailed  throughout  the  district  of  country  where 
the  parties  resided,  among  dealers  in  wheat, 
the  defendant  was  authorized  to  dispose  of  the 
wheat  in  question,  without  first  consulting  the 
plaintiff.  The  evidence  on  this  point,  however, 
was  conflicting,  and  the  judge  submitted  the 
question  to  the  jury.  He  charged,  among  oth- 
er things,  that  it  the  wheat  of  two  persons  is 
mixed  together,  with  their  knowledge  and  con- 
sent, and  either  afterwards  carries  away  and 
disposes  of  the  whole,  an  action  of  trover  may 
be  maintained  against  him.  The  jury  rendered 
a  verdict  in  favor  of  the  plaintiff,  and  the  de- 
fendant now  moved  for  a  new  trial  on  a  bill 
of  exceptions. 

Mr.  A.  Taber,  for  defendant. 

Mr.  J.  Young,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  I  am  of  opin- 
ion that  the  ruling  of  the  learned  judge  was 
correct.  Mingling  the  wheat  in  a  common  bin, 
with  the  knowledge  and  assent  of  both  parties, 
made  them  tenants  in  common;  and  the  dis- 
posal of  the  entire  ma*s  by  one  of  the  co-ten- 
ants subjected  him  to  this  action.  Inst. ,  lib. 
2.  tit.  1,  sec.  28;  Vin.  Abr.,  tit.  Property,  E; 
White  v.  Osborn,  21  Wend.,  72. (a) 

New  trial  denied. 

Cited  in— 9  Hun,  420;  66  Barb.,  567 :  4  Bos.,  167. 

(a)  Where  the  mixture  is  by  mutual  consent,  the 
proprietors  have  a  joint  interest,  in  proportion  to 
their  .respective  shares.  2  Bl.  Com.,  405 ;  2  Kent, 
Com.,  364.  As  to  the  several  distinctions  which  pre- 
vail in  cases  of  mixture  without  mutual  consent, 
see,  Story,  Bailtn.,  43-45,  sec.  40, 3d  ed.;  2  Kent,  Com., 
364,  365 :  Bouv.  L.  Die.,  tit.  "Confusion  of  Goods ;" 
Met.  &  Perk.  Dig;.,  tit.  "Confusion  and  Accession ;" 
Dane,  Abr.  Ch.,  76,  art.  5. 


463*]  *BARKER 

v. 

LOOMIS  ET  AL.,   Commissioners  of  High- 
ways, etc. 

Highways — Power  of  Commissioners  to  Borrow 
Money. 

Commissioners  of  Highways  have  no  power  to 
contract  a  debt  against  the  town  by  borrowing 
money  for  the  repair  of  roads  and  bridges. 

Accordingly,  where  Commissioners  of  Highways 
borrowed  $1,000  for  this  purpose,  on  a  note  purport- 
ing to  bind  them  in  their  official  capacity ;  held, 
that  an  action  could  not  be  maintained  against  their 
successors  to  recover  the  amount. 

The  Commissioners  are  not  bound  to  repair  either 
roads  or  bridges  until  the  necessary  funds  are  pro- 
vided. Per  Bronson,  J. 

Citations— 1  R.  S..  355,  art.  5 ;  502,  sec.4 ;  Laws,  1832, 
p.  480 ;  Laws,  1838,  p.  314  ;  Laws,  1836,  ch.  73 ;  2  Hill, 
619 ;  4  Hill,  631. 

MOTION  by  the  plaintiff  to  set  aside  a  re- 
report  of  referees.     The  action  was  as- 
sumpsit  on  the  following  note: 

$1,000.  One  year  from  the  first  day  of  Feb- 
ruary, one  thousand  eight  hundred  and  forty, 
we  promise  to  pay  Amos  Palmer,  Jr. ,  or  bearer, 
one  thousand  dollars,  with  interest  semi  an- 
nually. 
October  1,  1839. 

AMOS  PALMER,  )     Commissioners  of 
ISAIAH  COOK,     [•  Highways  of    the 
ISAAC  BARKER,  )  Town  of  Granville. 
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Palmer,  Cook  and  Barker,  were  Highway 
Commissioners  in  1839.  They  made  the  note 
and  delivered  it  to  George  N.  Bates,  with  in- 
structions to  deliver  it  to  John  Frank  when  the 
Commissioners  should  so  direct.  Frank  was 
to  advance  money  to  the  Commissioners,  and 
take  up  other  notes  which  they  had  given; 
and  when  he  had  done  so  to  the  amount  of  the 
note  in  suit,  it  was  to  be  delivered  over  to  him. 
He  soon  'afterwards  let  the  Commissioners  have 
$575.46.  At  another  time  he  took  up  some 
notes  of  the  Commissioners;  and  altogether,  he 
paid  the  full  amount  of  the  note  in  question. 
In  October,  1840,  Bates  delivered  over  the  note 
to  Frank  on  the  written  order  of  Barker,  one 
of  the  Commissioners;  and  Frank  subsequently 
transferred  it  to  the  plaintiff. 

When  the  Commissioners  had  their  accounts 
audited  by  the  Town  Board  in  March,  1840, 
they  credited  the  town  with  the  sum  of  $575.46- 
which  had  been  received  from  Frank.  So  far 
as  appeared,  no  further  credit  was  ever  given 
to  the  town  on  *account  of  the  money  [*464 
received  from  Frank.  At  the  town  audit  of 
1841,  the  Commissioners  for  that  year  recog- 
nized this  debt,  by  reporting  it  at  $1.020,  in  a 
list  of  debts  due  from  them  to  individuals. 

At  the  annual  meeting  in  1839,  the  town 
voted  to  raise  $500,  in  addition  to  the  $250  or- 
dered to  be  raised  by  the  Commissioners.  At 
the  annual  town  meeting  in  1840,  the  report 
which  the  Commissioners  had  made  to  the 
auditing  Board  in  March  of  that  year,  together 
with  the  audit,  was  read  to  the  meeting,  and 
no  objection  was  made.  A  vote  was  afterwards 
taken  on  a  proposition  to  raise  $1.000  to  meet 
this  loan.  It  was  opposed  on  the  ground  that 
the  Commissioners  had  no  power  to  create  the 
debt;  and  the  proposition  was  rejected.  The 
meeting  afterwards  voted  to  raise  $500  ;  but 
for  what  purpose  did  not  appear. 

The  defendants  are  the  present  Commis- 
sioners of  Highways  for  the  Town  of  Gran- 
ville. The  referees  reported  against  the 
plaintiff. 

Mr.  S.  Stevens,  for  plaintiff. 

Mi.  I.  W.  Thompson,  for  defendants. 

By  the  Court,  Bronson,  J.  The  Commis- 
sioners of  Highways  of  every  town  may  cause 
a  sum,  not  exceeding  $250  in  any  one  year,  to 
be  raised  for  the  improvement  of  roads  and 
bridges.  1  R.  S.,  502,  sec.  4.  Subsequent  en- 
actments authorize  the  sum  to  be  increased  to 
$750,  by  a  vote  at  the  town-meeting  upon  a  pre- 
vious notice  given  for  that  purpose.  Stat.  1832, 
p.  480;  and  Stat.  1838,  p.  314.  There  is  a  spe- 
cial law  for  the  Town  of  Granville,  which  au- 
thorizes the  Commissioners,  on  a  prior  notice, 
to  apply  in  open  town  meeting  for  a  vote  to 
raise  such  additional  sum  as  may  be  necessary 
to  defray  the  expense  of  building,  repairing  or 
improving  bridges;  but  the  whole  sum  to  be 
raised  in  any  one  year  cannot  exceed  $1,250. 
Stat.  1836,  ch.  73.  The  Commissioners  are 
not  *bound  to  build  or  repair  either  [*465 
roads  or  bridges  until  the  necessary  funds  or 
means  are  provided.  People  v.  Adsit,  2  Hill, 
619;  and  see,  Adxtt  v.  Brady,  4  Id.,  631.  I  find 
nothing  in  the  statute  to  warrant  the  Commis- 
sioners in  borrowing  money  for  the  repair  of 
roads  or  bridges;  and  I  think  they  cannot,  in 
that  way,  contract  a  debt  against  the  town. 
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When  they  want  anything  more  than  the  sum 
of  $250,  the  law  has  referred  them  to  the  elect- 
ors assembled  in  town-meeting.  If  they  can 
contract  a  debt  which  will  be  obligatory  upon 
the  town;  or, what  amounts  to  the  same  thing, 
upon  their  successors  in  office,  the  statute 
comes  to  nothing.  The  town  may  be  compelled 
to  pay,  although  the  electors  never  voted 
to  raise  the  money;  and  more,  although  they 
refused  to  raise  it.  This  town  voted  $500 
in  1839,  and  thus  disposed  of  the  question  for 
that  year.  And  yet  the  Commissioners,  without 
any  vote,  borrowed  the  further  sum  of  $1,000; 
which  is  double  the  sum  which  the  electors 
could  have  voted  in  addition  to  the  $500,  if 
the  question  had  been,  as  it  should  be,  referred 
to  their  decision.  But  whatever  may  be  the 
amount,  it  will  not  do  to  say  that  the  Commis- 
sioners can  take  the  matter  out  of  the  hands  of 
the  electors  by  borrowing  money  on  the  credit 
of  the  town. 

The  Board  of  Town  Auditors  did  no  more 
than  to  pass  the  account  in  which  the  Commis- 
sioners had  charged  themselves  with  a  part  of 
the  funds  received  from  Frank.  Beyond  au- 
diting the  account,  they  had  no  power  to  bind 
the  town.  1  R.  S.,  355,  art.  5.  This  audit  was 
read  at  the  town  meeting  in  1840,  and  no  ob- 
jection was  made.  But  that  does  not  make 
a  case  for  implying  a  promise.  And  besides, 
when  a  direct  proposition  was  submitted  at  the 
same  meeting  to  raise  the  money,  it  was  op- 
posed and  rejected,  on  the  ground  that  the 
Commissioners  had  exceeded  their  authority. 
This  does  not  look  much  like  a  ratification. 

It  may  be  that  the  town  ought  in  equity  to 
raise  and  pay  this  money;  but  it  is  impossible 
to  say  that  there  is  a  legal  obligation  to  do  it. 

Motion  denied. 

Commissioners  of  highways— Have  no  power  to  con- 
tract debt  against  town.  Reviewed— 36  Barb.,  56fi. 

Cited  in— 5  Denio.  524 :  8  Barb.,  650. 

Not  bound  to  repair,  until  funds  provided.  Cited  in 
-29  N.  Y.,  303;  31  Hun,  513;  8  Barb.,  650;  15  Barb., 
441 :  24  Barb.,  171 ;  27  Barb.,  628 ;  44  Barb.,  391 ;  12 
How.  Pr.,  557 ;  5  Sandf .,  298. 

Highways  and  bridges— Town  not  liable  to  keep  in 
repair.  Cited  In— 75  N.  Y.,  319 ;  93  N.  Y.,  402 :  18  Hun, 
352;  8W.  Dig:.,  89. 
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Action  for  Assault  and  Battery —  Damages — 
Criminal  Proceedings  for  Same  Matter — Evi- 
dence— Practice. 

In  an  action  for  an  assault  and  battery,  though  it 
appeared  that  the  defendant  had  been  prosecuted 
criminally  for  the  same  matter,  and  fined  $250, 
which  he  bad  paid ;  held,  that  the  plaintiff  might, 
nevertheless,  recover  exemplary  damages,  if  the 
Jury  thought  proper  to  allow  them. 

The  fact  that  the  defendant  has  been  punished 
criminally  for  the  assault  and  battery  cannot  be 
given  in  evidence  to  mitigate  damages  in  the  civil 
suit  if  the  plaintiff  object.  Semble. 

After  conviction  upon  an  indictment  for  an  as- 
sault and  battery,  the  court  may,  with  a  view  to  the 
measure  of  punishment,  suspend  judgment,  until 
the  decision  of  a  civil  action  pending  for  the  same 
cause.  Semble. 

The  proceedings  in  the  civil  action  however,  will 
not  be  stayed  for  the  purpose  of  awaiting  the  event 
of  the  criminal  prosecution.  Semble. 

Citations—I  Chit.  Gen.  Pr.,  p.  17.  Am.  ed.,  1834 ;  1 
Bos.  it  P..  191 ;  3  Carr.  &  P..  3ld;  1  Man.  &  R.,  275;  2 
T.  It.,  198;  2  Burr..  «54;  2  Kenyon,  3H«;  Tldd,  Pr.,9, 
Am.  ed.,  1840:  1  Mass.,  32;  2  Mass.,  372;  13  Johns., 
86 ;  Chit.  Cr.  L.,  8, 810. 
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rPRESPASS,  assault  and  battery,  tried  at  the 
JL  Clinton  Circuit,  in  July,  1841,  before  Wil- 
liard,  C.  Judge.  The  evidence  clearly  showed 
that  the  defendant  had  committed  an  assault 
and  battery  upon  the  plaintiff,  Eunice  Cook, 
with  intent  to  have  carnal  connection  with  her. 
The  defendant  proved,  among  other  things, 
that  he  had  been  indicted  for  the  same  assault 
and  battery  complained  of  in  this  suit;  and 
that,  after  being  tried  and  convicted,  he  was 
fined  $250,  which  he  had  paid.  The  circuit 
judge  charged  that  these  proceedings  did  not 
prevent  the  jury  from  giving  exemplary  dam 
ages,  if  they  chose;  though  the  fine  and  pay- 
ment were  proper  to  be  considered  in  fixing 
the  amount  to  be  allowed  the  plaintiff.  The 
defendant's  counsel  requested  the  judge  to 
charge  that  the  fine  and  payment  barred  all 
claim  beyond  actual  damages.  The  judge  re- 
fused so  to  charge,  and  the  jury  found  a  verdict 
of  $550  in  favor  of  the  plaintiff.  The  defend- 
ant now  moved  for  a  new  trial  on  a  case. 

Mr.  6.  A.  Simmons,  for  defendant. 

Mr.  L.  Stetson,  for  plaintiff. 

Per  Curiam.  This  action  is  for  an  assault 
made  upon  the  plaintiff  with  intent  to  have 
carnal  connection  with  her.  It  is  *not  [*467 
denied  that  there  were  circumstances  in  proof 
which  authorized  the  jury  to  give  exemplary 
damages,  had  not  the  defendant  been  convict- 
ed and  fined  $250  for  the  same  assault  which 
he  had  paid.  This,  it  is  insisted,  barred  all 
claim  beyond  the  actual  damages.  The  judge 
charged  that  the  criminal  proceedings  did  not 
prevent  the  jury  from  giving  exemplary  dam- 
ages, if  they  chose;  though  the  fine  and  pay- 
ment were  proper  to  be  considered  in  fixing 
the  amount  which  they  would  allow  the  plaint- 
iff. 

We  have  examined  the  several  authorities 
cited  on  the  part  of  the  defendant,  and  find 
none  of  them  so  favorable  to  him  as  the  learned 
judge  was  in  this  case,  unless,  indeed,  a  re- 
mark in  1  Chit.  General  Practice,  p.  17,  Am. 
ed.,  1834,  forms  an  exception.  But  the  author 
does  not  pretend  to  be  sustained  by  any  ad- 
judged case,  at  least  he  cites  none;  and  we 
think  he  is  mistaken.  In  vindictive  actions — 
and  this  is  agreed  to  come  within  that  class — 
jurors  are  always  authorized  to  give  exemplary 
damages  where  the  injury  is  attended  with  cir- 
cumstance of  aggravation;  and  the  rule  is  laid 
down  without  the  qualification  that  we  are  to 
regard  either  the  possible  or  the  actual  punish- 
ment of  the  defendant  by  indictment  and  con- 
viction at  the  suit  of  the  people.  That  the 
criminal  suit  is  not  a  bar  to  the  civil,  and  that 
no  court  will  drive  the  prosecutor  to  elect  be- 
tween them,  if  the  former  be  by  indictment,  is 
entirely  settled.  Jones  v.  Clay,  1  Bos.  &  P., 
191;  Jacks  v.  Bell,  8  Carr.  &  P..  816.  He  may 
proceed  by  both  at  the  same  time;  Id.;  nor 
will  the  court  even  stay  proceedings  in  the 
civil  action,  to  govern  themselves  by  the  event 
of  a  pending  criminal  prosecution.  Caddy  v. 
Barlow,  1  Alan.  &  R ,  275. 

We  concede  that  smart  money  allowed  by  a 
jury,  and  a  fine  imposed  at  the  suit  of  the  peo- 
ple, depend  on  the  same  principle.  Both  are 
penal,  and  intended  to  deter  others  from  the 
commission  of  the  like  crime.  The  former, 
however,  becomes  incidentally  compensatory 
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for  damages,  and  at  the  same  time  answers  the 
purposes^of  punishment.  The  recovery  of 
such  damages  ought  not  to  be  made  depend- 
ent on  what  has  been  done  by  way  of  criminal 
prosecution,  any  more  than  on  what  may  be 
done.  Nor  are  we  prepared  to  concede  that 
4(58*]  either  a  fine,  an  imprisonment,*or  both, 
should  be  received  in  evidence  to  mitigate 
damages.  True,  if  excluded,  a  double  punish- 
ment may  sometimes  ensue;  but  the  prevent- 
ive lies  with  the  criminal  rather  than  the  civil 
courts.  The  former  have  ample  power,  if  they 
choose  to  exert  it,  of  preventing  any  great  in- 
jury from  excess  of  punishment.  In  a  proper 
case,  if  the  party  aggrieved  will  not  release  his 
private  injury,  or  stipulate  to  waive  a  suit  for 
ft,  or,  at  least,  to  waive  all  claim  for  smart 
money,  the  court  may,  after  conviction,  either 
impose  a  fine  merely  nominal,  or  stay  proceed- 
ings till  a  trial  shall  be  had  in  the  civil  action, 
and  govern  themselves  accordingly  in  the  final 
infliction  of  punishment.  This,  or  something 
equivalent,  has  often  been  done.  The  more 
usual  case  in  England  is,  where  the  party 
comes  as  the  principal  actor  in  the  prosecution 
by  way  of  applying  for  a  criminal  information. 
The  court  will  then  make  it  a  condition  that 
he  shall  waive  his  right  of  action.  King  v. 
Sparrow,  2  T.  R.,  198;  see,  also,  Rex  v.  Field- 
ing, 2  Burr.,  654;  S.  C.,  2  Kenyon,  886.  In- 
deed, so  common  has  this  become  that  the 
very  application  by  the  party  is  said  to  be  con- 
sidered as  an  implied  stipulation  not  to  bring 
a  private  suit.  This  will,  therefore,  be  stayed. 
Id.;  Tidd,  Pr.,  9,  Am.  ed.  1840.  And  even 
where  he  proceeds  by  indictment,  the  court 
often,  in  effect,  turn  over  the  whole  case  to  be 
disposed  of  by  action,  in  the  method  before 
mentioned.  The  more  usual  course  is  to  stay 
proceedings  on  the  criminal  side,  till  those  on 
the  civil  side  are  at  an  end.  Com.  v.  Bliss,  1 
Mass.,  32;  Com.  v.  Elliott,  2  Id.,  372.  This  is 
not  done  with  us  till  after  conviction;  People 
v.  Gen.  Sens,  of  Genesee,  13  Johns.,  85  ;  and 
such  is  no  doubt  the  better  practice. 

In  Jacks  v.  BeU,  3  Carr.  &  P.,  316,  the  party 
had  received,  on  the  certificate  of  the  judges,  a 
portion  of  several  fines  amounting  to  more  than 
the  actual  damage  he  had  sustained  by  the  as- 
sault. This  was  pursuant  to  the  practice  men- 
tioned in  1  Chit.  Cr.  L.,  8,  810.  In  a  civil  ac- 
tion, therefore,  Ld.  Tenterden.C'A.  J.,  directed 
a  verdict  for  one  farthing  only,  saying  that  no 
certificate  for  the  sum  received  would  have 
been  given  by  the  court,  unless  it  had  been 
469*]  with  the  understanding  that  no  *action 
was  to  be  brought.  The  judges  might,  without 
doubt,  have  prevented  an  action  entirely,  had 
they  required  a  release  or  stipulation  as  the 
condition  of  their  certificate.  The  damages 
were  properly  mitigated,  because  the  party  had 
actually  got  his  full  compensation.  It  is  be- 
lieved that  no  case  goes  further;  and  even  this 
would  not  authorize  the  jury  to  notice  what 
fine  may  have  been  paid  to  the  people.  Of  that, 
the  party  gets  nothing.  The  judges  in  this 
country  are  not  authorized  to  give  it  to  him. 

On  the  whole,  we  are  of  opinion  that  the 
charge  was  quite  as  favorable  to  the  defendant 
as  he  could  possibly  claim,  not  to  say  more  so. 

New  trial  denied. 

Assault  and  battery— Exemplary  damages.  Ex- 
plained—63  N.  H.,  378;  16  Am.  Rep.,  315. 
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Cited  in-8  N.  Y.,  462 :  64  N.  Y.,  444;  20  Hun,  125  ; 

11  Barb..  398 ;  I  E.  D.  S..  392 ;  55  Wis.,  125 ;  45  Vt.,  289 ; 

12  Am.  Rep.,  198. 

Mitigation  of  damages— A  dmtesibilitv  of  evidence 
>f  former  criminal  prosecution.  Approved— 28  Wis., 
377. 

Cited  in-55  Win.,  125 ;  48  N.  H.,  320 ;  2  Am.  Rep., 

Civil  action  for  same  offense— Suspension  of  judg- 
ment to  await  result  of.  Cited  in— 5  Barb.,  304 ;  1  Abb. 
Pr.,  307  ;  4  Duer,  265. 


RAYNOR0.  WILSON. 

Deeds — Surrender  or  Destruction  of,  does  not  Re- 
vent  Title  in  Grantor — Recording  of  Deeds — 
Statute — Ejectment — Mortgage. 

The  surrender  or  destruction  of  a  deed  of  lands 
will  not  operate  to  revest  the  grantor  with  the  title. 

The  plaintiff,  being  seised  and  possessed  of  land 
under  an  unrecorded  deed  executed  by  A,  con- 
tracted to  sell  to  B.  and  for  that  purpose  destroyed 
the  deed  from  A  who  at  the  plaintiff's  request  made 
a  new  conveyance  to  B ;  all  parties  supposing  this 
to  be  the  proper  mode  of  transferring  the  title. 
Held,  that  though  the  deed  to  B  was  recorded,  the 
title  still  remained  in  the  plaintiff. 

The  statute  avoiding  an  unrecorded  deed  as 
against  a  subsequent  purchaser  in  good  faith,  etc., 
applies  only  to  successive  purchasers  from  the  same 
grantor.  Per  Beardsley,  J. 

A  mortgage  given  by  the  plaintiff  in  ejectment  to 
a  third  person,  being  a  mere  security,  and  not  an 
outstanding  title,  cannot  be  set  up  by  the  defend- 
ant to  defeat  a  recovery.  , 

Citations— 2  Johns.,  84;  5  Wend.,  603,  615,  616:  11 
Wend.,  533,  537:  15  Wend.,  588,  594;  15  Johns.,  555, 
568 ;  2  Sugd. Vend.,  222 ;  1  R.  S.,  739,  sec.  144 ;  756,  sec.  1. 

T?  JECTMENT  for  a  lot  of  land  in  Moriches, 
J-j  Suffolk  Co.,  tried  before  Ruggles,  C.  Judge, 
at  the  Suffolk  Circuit  in  May,  1843.  The  case 
was  this:  October  5,  1841,  one  Penny,  who 
then  owned  the  premises,  sold  them  to  the 
plaintiff  for  $1,000,  and  gave  him  a  deed  there- 
of. The  deed  was  acknowledged  and  delivered 
on  that  day,  but  had  no  date,  and  was  not  re- 
cordered.  At  the  time  of  executing  the  deed, 
the  plaintiff  paid  $300  of  the  purchase  money, 
and  gave  Penny  two  *notes,  one  for  [*47O 
$100.  payable  on  demand,  and  the  other  for 
$200.  payable  in  one  year.  For  the  residue  of 
the  purchase  money,  the  plaintiff  gave  a  note 
of  $400  to  one  Robinson,  and  executed  a  mort- 
gage on  the  premises  to  secure  its  payment. 
The  note  for  $100  was  soon  afterwards  paid; 
and  in  September,  1842,  an  agreement  was  en- 
tered into  between  the  plaintiff  and  defend- 
ant, by  which  the  latter  was  to  pay  the  $200 
note,  together  with  the  note  of  $400,  and  the 
premises  were  to  be  conveyed  to  his  wife.  It 
was  also  agreed  that  the  defendant  should 
mortgage  the  premises  to  Robinson,  by  way 
of  securing  the  $400.  In  order  to  carry  this 
agreement  into  effect,  the  deed  from  Penny  to 


NOTE.— The  surrender  or  destruction  of  a  deed  of 
land  will  not  operate  to  revest  the  grantor  with  the 
title.  Jackson  v.  Chase,  2  Johns.,  84;  Nicholson  v. 
Halsey,  1  Johns.  Ch..  417;  Parshall  v.  Shirts,  54  Barb., 
99;  Holbrook  v.  Tirrell,  9  Pick.,  108;  Fawcetts  v.Kin- 
ney.  33  Ala.,  264  ;  Patterson  v.  Yeaton,  47  Me.,  308  ; 
Fonda  v.  Sage,  46  Barb.,  122;  Steel  v.  Steel,  4  Allen, 
422  :  Holmes  v.  Trout,  7  Pet.,  171 ;  Hall  v.  McDuff, 
24  Me.,  312. 

See,  however,  Sawyer  v.  Peters,  50  N.  H.,  143; 
Dodge  v.  Dodge.  33  N.  H.,  487  ;  Blaney  v.  Hanks,  14 
la.,  400;  Parker  v.  Kane,  4  Wis.,  12  ;  Parker  v.  Kane, 
63  U.  S.,  XVI.,  Law.  ed.,  286,  note. 

As  to  the  alteration  of  deeds  after  execution.  See 
Lewis  v.  Payn,  8  Cow.,  71,  note. 
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the  plaintiff  was  redelivered  and  destroyed, 
and  a  new  deed  executed  by  Penny  to  the  de- 
fendant's wife.  This  course  was  taken  under 
the  supposition  that,  as  the  deed  from  Penny 
to  the  plaintiff  was  without  date,  and  had  uot 
been  recorded,  it  conveyed  no  title.  The  $400 
note  and  mortgage  were  redelivered  by  Robin- 
son to  the  plaintiff,  for  the  purpose  of  being 
canceled;  and  a  new  mortgage  was  executed  to 
Robinson  by  the  defendant's  wife,  in  which, 
however,  the  defendant  did  not  join.  The 
plaintiff  canceled  the  note,  but  retained  the 
mortgage,  and  afterwards  redelivered  it  to 
Robinson,  annexing  a  covenant  that  it  should 
remain  a  valid  and  subsisting  security  for  the 
$400,  notwithstanding  the  destruction  of  the 
note,  etc.  The  deed  executed  by  Penny  to  the 
defendant's  wife  was  recorded  soon  after  its 
date.  The  defendant  having  failed  to  pay  the 
$200  note,  the  plaintiff  brought  this  action,  in- 
sisting that  he  still  had  the  legal  title.  The  de- 
fendant contended  that  the  deed  from  Penny 
to  the  plaintiff  was  rendered  void  by  the  re- 
cording of  the  deed  to  the  defendant's  wife.  A 
verdict  was  rendered  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  upon  a  case. 

Mr.  G.  Miller,  for  the  plaintiff,  now  moved 
for  judgment  upon  the  verdict. 

Mr.  A.  T.  Rose,  for  defendant.  1.  The 
act  of  redelivering  the  plaintiff's  deed  and  the 
Robinson  mortgage,  for  the  purpose  of  being 
471*]  *canceled,  operated  to  revest  the  title 
of  Penny,  and  the  case  is,  therefore,  within 
Jackson  v.  Chase.  2  Johns. ,  84.  2.  By  the  re- 
cording of  the  deed  from  Penny  to  the  defend- 
ant's wife,  the  prior  unrecorded  deed  to  the 
plaintiff  became  inoperative  and  void.  1  R.  S., 
739,  sec.  144;  Id.,  756,  sec.  1. 

Mr.  Miller,  in  reply.  The  redelivery  and 
destruction  of  the  deed  executed  ta  the  plaint- 
iff did  not  devest  his  title.  An  estate  in  fee  or 
of  freehold  can  only  be  conveyed  by  grant 
duly  signed,  sealed  and  delivered.  1  R.  S.,738, 
sees.  137,  138.  The  case  is  not  within  the  prin- 
ciple of  Jackson  v.  Chaste,  relied  on  by  the  de- 
fendant's counsel.  Here,  the  plaintiff's  mort- 
gage was  not  given  to  Penny,  the  grantor,  but 
to  a  third  person, with  whose  right  the  defend- 
ant is  in  no  way  connected.  The  mortgage  is 
not  un  outstanding  title,  but  a  mere  security  ; 
and  the  mortgagor  is  regarded  as  the  legal  own- 
er of  the  estate.  Jackson  v.  Myers,  11  Wend., 
533 

The  recording  Acts  have  no  application  to  the 
case.  Their  object  is,  "To  prevent  the  person 
having  title  from  conveying  it  more  than  once, 
and  thereby  defrauding  one  or  more  of  the 
purchasers."  Jackson  v.  Post,  15  Wend.,  588, 
594.  The  parties  here  do  not  stand  in  the  re- 
lation of  successive  purchasers  from  the  same 
grantor.  Though  the  deed  to  the  defendant's 
wife  was  executed  by  Penny,  it  was  known 
that  he  had  no  title,  and  the  purchase,  if  any, 
was  from  the  plaintiff.  Besides,  the  deed  to 
the  wife  was  accepted  with  full  knowledge  of 
the  fact  that  the  premises  had  been  previously 
conveyed  to  the  plaintiff  ;  and,  therefore,  the 
defendant  cannot  be  regarded  as  a  bona  fide 
purchaser.  Tuttle  v.  Jackson,  6  Wend.,  218, 
216  ;  JnckKon  v.  Post,  15  Id.,  588.  594  ;  Jatkxon. 
v.  Uek.  19  Id.,  889.841;  Van Rensselaer  v. 
Clark,  17  Id.,  25,  30  ;  Jackson  v.  Burgott,  10 
Johns.,  457. 
HILL  6. 


By  tlie  Court,  Beardsley,  J.  Title  passed 
to  the  plaintiff  by  the  deed  from  Penny  to  him, 
and  it  was  not  devested  by  the  destruction  of 
that  deed  and  the  execution  of  another  by  Pen- 
ny *to  Mrs.  Wilson,  in  pursuance  of  [*472 
the  agreement  between  the  parties,  (a) 

This  is  not  like  the  case  of  Jackson  v.  Chase, 
2  Johns.,  84,  to  which  we  are  referred.  That 
was  decided  on  the  principle  that  the  mortgage 
given  by  the  grantee  of  the  premises  to  his 
grantor,  for  the  purchase  money,  re  invested 
the  latter  with  the  legal  title  ;  and  as  the  les- 
sors of  the  plaintiff,  in  that  case,  claimed  un- 
der the  mortgagee,  who  thus  had  title,  it  was 
held  that  they  were  entitled  to  recover.  That 
principle  has  no  application  *to  this  [*473 
case.  Here  the  mortgage  was  not  given  to 
Penny,  who  had  conveyed  to  the  mortgagor, 
but  to  Robinson,  with  whose  right  as  mort- 
gagee, whatever  that  may  be,  the  defendant  is 
in  no  way  connecied.  The  defendant,  there- 
fore, could  not  set  up  that  mortgage  unless  it 
is  to  be  regarded  as  an  outstanding  title.  Such 
however  is  not  its  effect.  It  is  nothing  more 
than  a  lien  upon  the  land  for  the  security  of 
the  mortgage  debt, the  mortgagor  being  looked 
upon  as  the  legal  owner.  Astor  v.'Hoyt,  5 
Wend.,  603,  615,  616  ;  Jackson  v.  Myers,  11  Id., 
533,  537. 

Although  the  deed  to  Mrs.  Wilson  from  Pen- 
ny was  recorded,  and  the  one  from  him  to  the 
plaintiff  was  not,  it  by  no  means  follows  that 
the  former  can  be  sustained  under  the  record- 
ing Act.  This  statute  was  made  to  protect  in- 
nocent purchasers  against  the  frauds  of  sellers; 

(a)  There  are  a  few  cases,bowever,which  hold  that 
the  destruction  of  a  title  deed  may,  under  certain 
circumstances,  operate  to  revest  the  estate.  Thus, 
where  A,  being  seised  and  possessed  of  land  under 
an  unrecorded  deed  from  B,  contracted  to  sell  to  C. 
and  for  that  purpose  canceled  B's  deed,  who  at  A's 
request  made  a  new  conveyance  to  C :  held,  that  C's 
title  was  valid.  Com.  v.  Dudley,  10  Mass.,  403.  The 
same  doctrine  was  recognized  and  acted  upon  in 
Holbrook  v.  Tirrell,  9  Pick.,  105.  and  in  Tomson  v. 
Ward,  1  N.  H.,  9;  see,  also,  Farrar  v.  Farrar,  4  Id., 
191 ;  Chelsey  v.  Frost,  1  Id.,  145 :  Barrett  v.  Thorn- 
dike.  1  Greenl.,  73. 

In  Farrar  v.  Farrar.  supra,  the  learned  judge  who 
delivered  the  opinion  of  the  court  conceded  "that 
the  canceling  of  a  deed  does  not  revest  property 
which  has  once  passed  under  it ; "  and.  as  to  the 
cases  of  Tomson  v.  Ward,  and  Com.  v.  Dudley,  he 
observed :  "  The  true  ground  on  which  these  decis- 
ions are  to  be  supported  is,  that  the  grantee,  having 
voluntarily  and  without  any  misapprehension  or 
mistake  consented  to  the  destruction  of  the  deed, 
with  a  view  to  revest  the  title,  neither  he  nor  any 
other  person  claiming  by  a  title  subsequently  de- 
rived from  him,  is  to  be  permitted  to  show  the  con- 
tents of  the  deed  so  destroyed,  by  parol  evidence. 
So  that,  in  fact,  there  being  no  competent  evidence 
that  the  land  ever  passed.tne  title  is  to  be  considered 
as  having  always  re mained  in  the  grantor." 

With  the  exception  of  the  above  decisions,  pre- 
senting it  is  believed  a  somewhat  novel  application 
of  the  doctrine  of  estoppel  in  pain,  the  general  cur- 
rent of  authority  will  be  found  in  accordance  with 
the  case  reported  in  the  text.  See,  Jackson  v.  Chase, 
2  Johns-,  84,  87  :  Lewis  v.  Payn,  8  Cow.,  71.  75;  Jack- 
son v.Gould,  7  Wend.,  364.300:  llotsford  v.  More- 
house.  4  Conn.,  550 ;  Gilbert  v.  Bulkley.  5  W.,202 ;  Coe 
v.  Turner,  Id.,  86:  Marshall  v.  Fisk.O  Mass.,  24; 
Chessman  v.  WhHtemore,  3}  Pick..  231,  234;  Anony- 
mous. Lntch.  236;  S.  C.,  Palm. .403;  Hoe  v.  Archbish- 
op of  York.  6  East.  86 :  Bolton  v.  Hishop  of  Carlisle, 
2  H.  HI..  259;  Doc  v.  Bingham.  4  B.  &  Aid. .671 ;  Nel- 
thorpe  v.  Dorrington,  2  Lev.,  113:  Magennls  v.  Mao 
Cullough,  Ollb.  Eq.  Cas.,235;  Woodward  v.  Aston.  1 
Vent..  298 ;  Perrott  v.  Perrott,  14  East.422 ;  Harrison 
v.  Owen,  1  Atk..  519,  1  Shep.  Touch.,  141.  Pn-st.  ed.; 
Bull.  N.  /'..  267  ;  3  Preston,  Abs.,  103 ;  Gilb.,  Ev.,  111. 
112. 
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to  prevent  those  who  once  had  title  to  land 
from  making  successive  sales,  and  thereby  de- 
frauding one  or  more  of  the  purchasers.  Jack- 
son v.  Post,  15  Wend.,  588,  594  ;  per  Platt,  J., 
in  DunJuim  v.  Dey,  15  Johns.,  555,  568;  2 
Sugfl.  Vend.,  222.  In  its  reason  and  object 
the  statute  can  have  no  application  to  such  a 
transaction  as  this  was.  Indeed,  no  convey- 
ance is  protected  by  it  except  one  founded  on 
a  purchase  of  the  supposed  right  of  the  grant- 
or, but  which  he  had  previously  conveyed  to 
another  person  by  a  deed  not  yet  placed  on 
record  and  of  which  the  purchaser  had  no  no- 
tice. It  is  true,  the  language  of  one  of  the  sec- 
tions is  general, that  every  unrecorded  convey- 
ance "shall  be  void  as  against  any  subsequent 
purchaser,  in  good  faith  and  for  a  valuable 
consideration,  of  the  same  real  estate,  or  any 
portion  thereof  .whose  convevance  shall  be  first 
duly  recorded."  1  R.  S.,  756,  sec.  1.  But  this 
is  not  to  be  taken  literally  in  favor  of  any  and 
every  subsequent  purchaser  of  the  same  real 
estate,  without  regard  to  the  person  of  whom 
the  purchase  is  made.  That  would  lead  to  ab- 
surd consequences,  and  the  section  should  not 
receive  such  an  interpretation.  It  applies  to 
successive  purchases  of  the  same  real  estate 
from  the  same  seller,  and  must  be  limited  to 
cases  of  that  description.  This  is  plain  enough 
on  the  words  and  spirit  of  the  section  already 
474*]  referred  to  ;  but  the  statute  *contains 
another  section  which  declares  that  "  Every 
grant  shall  also  be  conclusive  as  against  subse- 
quent purchasers  from  such  [i.  e.,  the  same] 
grantor.or  from  his  heirs  claiming  as  such,  ex- 
cept a  subsequent  purchaser,  in  good  faith, and 
for  a  valuable  consideration, who  shall  acquire 
a  superior  title  by  a  conveyance  that  shall  have 
been  first  duly  recorded."  1  R.  S.,  739,  sec. 
144.  These  sections  being  in  part  materia, 
must  be  construed  in  reference  to  each  other  ; 
and  they  leave  no  doubt  of  the  sense  in  which 
both  are  to  be  understood. 

The  deed  to  Mrs.  Wilson  was  executed  upon 
a  contract  of  purchase  made  by  her  husband 
with  the  plaintiff.  The  intent  was  to  purchase 
and  acquire  his  right  and  title,  and  not  any 
supposed  title  which  his  grantor  had.  The 
plaintiff  was  then  absolute  owner  of  the  land, 
subject  to  the  lien  of  the  mortgage  to  Robin- 
son. It  was  well  understood  that  Penny  had 
no  right  to  the  land,  nor  did  he  pretend  to  have 
any.  The  bargain  made  between  the  plaintiff 
and  defendant  assumed  that  the  former  was 
owner  :  and  the  parties  were  only  mistaken  in 
supposing  that  the  destruction  of  the  deed  to 
the  plaintiff  would  re-invest  Penny  with  his 
former  title,  so  that  a  deed  from  him  to  Mrs. 
Wilson  would  convey  the  land.  Here  has  been 
no  fraud,  but  the  whole  difficulty  has  arisen 
from  mistaking  the  legal  effect  of  destroying 
a  deed. 

I  am  of  opinion  that  the  plaintiff  has  the  le- 
gal title,  and  that  judgment  should  be  ren- 
dered in  his  favor  upon  the  verdict. 

Judgment  for  the  plaintiff. 

Cited  in-13  N.  Y.,  520;  28  N.  Y..209;  42  N.  Y.,  339; 
86  N.  Y..  288 ;  1  Am.  Rep.,  534 :  6  Barb.,  379 :  7  Barb., 
177 ;  12  Barb.,  679 ;  37  Barb..  628  ;  54  Barb.,  104 ;  6  T.  & 
C..  a57  ;  3  Rob.,  201 ;  35  Ohio  St.,;126 ;  2  Am.  Rep.,  515 
(46  Mo.,  287). 
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•CHAPMAN  v.  WILBER  ET  AL.  [*475 

Venue — Trespass,  and  Trespass  on  the  Case  for 
Injuries  to  the,  Person,  are  Local— Civil  Divis- 
ions of  Slate— Courts  Take  Notice  of— Plead- 
ing. 

Actions  of  trespass  and  trespass  on  the  case  for  in- 
juries  to  the  person  are  local;  and  the  objection 
that  the  venue  is  not  laid  in  the  proper  county  may 
be  taken  by  demurrer. 

Courts  take  judicial  notice  of  the  civil  divisions  of 
the  State. 

Where  in  a  declaration  for  an  assault  and  battery 
and  false  imprisonment,  the  venue  was  laid  in  the 
City  and  County  of  N.  Y.,  and  the  plaintiff  alleged 
that  the  injuries  were  done  "  at  Batavia,  to  wit :  at 
the  City  and  County  of  New  York  ;"  held,  on  de- 
murrer, that  the  cause  of  action  must  be  presumed 
to  have  arisen  In  the  County  of  Genesee,  and  that 
the  venue  was,  therefore,  mislaid. 

Citations— 2  R.  8.,  409,  sec.  2 ;  12  Wend.,  51,  265 ;  17 
Wend.,  323 ;  23  Wend.,  484. 

rPHE  declaration  was  for  trespass,  assault  and 
JL  battery,  and  false  imprisonment.  The  venue 
was  laid  in  the  City  and  County  of  N.  Y.,  and 
the  plaintiff  alleged  that  the  in  juries  were  done 
"at  Batavia,  to  wit:  at  the  City  and  County  of 
New  York."  The  defendants  demurred,  on'the 
ground  that  the  venue  should  have  been  laid 
in  the  County  of  Genesee 

Mr.  C.  P.  Kirkland,  for  the  defendant, 
cited  2  R.  S.,  409,  sec.  2;  12  Wend.,  51,  265; 
1  Wils.,  165;  1  Str.,  469;  1  H.  Bl.,  356,  7;  3 
Bing.,  400;  1  Chit.  PI.,  268,  270.  ed.  1840. 

Mr.  N.  Hill,  Jr.,  for  the  plaintiff,  cited  17 
Wend..  323;  23 /d,  484. 

By  the  Court,  Bronson,  J.  Actions  of  tres- 
pass, and  on  the  case,  for  injuries  to  the  per- 
son, are  local;  2  R.  S.,  409,  sec.  2,  and  the  ob- 
jection that  the  venue  is  not  laid  in  the  proper 
county  may  be  taken  by  demurrer.  12  Wend., 
51,  265.  The  court  takes  notice  of  the  civil 
divisions  of  the  State;  and  we  know  there  is  a 
town  called  Batavia  in  the  County  of  Genesee . 
We  know  also  that  there  is  no  town  of  that 
name  in  the  County  of  N.  Y.  where  the  venue 
is  laid.  It  is  said  that  the  pleader  may  have 
meant  Batavia  in  the  East  Indies,  and  so  the 
action  may  be  tried  in  any  county.  17  Wend., 
323;  23 Id.,  484.  But  that  is  not  to  be  intended. 
The  pleader  is  not  at  liberty  to  leave  a  matter 
in  doubt,  and  then  ask  the  court  to  presume  in 
*his  favor;  especially  where  the  prob-  [*47G 
ability  is  against  the  existence  of  the  fact  which 
he  wishes  to  have  presumed. 

Judgment  for  the  defendants. (a) 

Cited  in— 37  N.  Y.,  190 ;  4  Trans.  App.,  175 ;  3  Hun. 
167;  23  Hun,  582:  5T.&C..268;  43  How.  Pr.,  383 :  60 
How.  Pr.,  373. 

(a)  See,  Watts  v.  Kinney,  ante,  p.  82. 


BAYLEY  AND  MINARD 

v. 

THE    ONONDAGA    COUNTY    MUTUAL 
INSURANCE  COMPANY. 

Bond  of  Agent  to  Directors  of  Corporation,  Held 
to  Be,  in  Legal  Effect,  to  the  Company — Par- 
ties— Pleading. 

An  agent  appointed  by  The  Onondaga  County 
Mutual  Insurance  Company  executed  a  bond  for 
the  faithful  performance  or  his  duties,  whereby  he 
and  his  surety  acknowledged  themselves  "  to  be 
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held  and  firmly  bound  unto  the  directors"  of  the 
Company,  in  the  sum  of  $1,000,  "  to  be  paid  to  the 
said  directors,  their  successors  or  assigns."  Held, 
that  the  bond  was  in  legal  effect  made  to  'the  Com- 
pany, and  that  they  might  maintain  an  action  upon 
it  in  their  corporate  name. 

Where  the  Company  brought  an  action  on  the  bond 
in  their  corporate  name,  but  omitted  to  aver  that  it 
was  made  to  them  by  the  name  and  description  of 
the  directors,  etc. ;  held,  nevertheless,  that  the  dec- 
laration was  sufficient  after  verdict,  or  judgment 
by  default. 

Citations— Laws,  1836,  p.  43,  sec.  3:  p.  177 ;  1  Chit. 
PL.  7,  Am.  ed.  1840 ;  13  Johns.,  38 ;  1  Penning,  115 ;  3 
Bos.  &  P.,  147;  5  Mass..  491;  10  Mass.,  327, 360 ;  Lawes, 
Pleading,  110.  318 ;  1  Chit.  PL,  306,  307 ;  1  Barn.  &  C., 
358 ;  3  B.  &  Aid.,  66, 69,  70. 

TERROR  to  the  Onondaga  C.  P.  The  Onon- 
JJ  daga  County  Mutual  Insurance  Company 
brought  an  action  of  debt  in  the  court  below 
against  Bayley  and  Minard,  and  declared 
against  them  as  follows:  "For  that  whereas,  the 
said  defendants  heretofore,  to  wit:  on,  etc.,  at, 
etc.,  by  their  certain  writing  obligatory  sealed, 
«tc. ,  did  acknowledge  themselves  to  be  held  and 
firmly  bound  unto  the  directors  of  the  said  On- 
ondaga County  Mutual  Insurance  Company,  in 
the  sum  of  one  thousand  dollars,  to  be  paid  to 
the  said  directors  or  their  successors  or  assigns; 
and  the  said  plaintiffs,  according  to  the  form 
of  the  statute,  etc.,  say,  that  the  said  writing 
obligatory  was  and  is  subject  to  a  certain  con- 
dition thereunder  written,  whereby,  after  re- 
citing, etc.,  that  the  said  Bayley  had  been 
duly  appointed  a  traveling  agent  of  the  said 
Company,  it  is  provided  that  if  the  said  Bay- 
ley  shall  faithfully  account  for  and  pay  to  the 
said  Company  all  moneys  that  shall  be  paid  to 
him  belonging  to  said  Company,  etc.,  then  the 
said  writing  obligatory  to  be  void,"  etc. 
477*]  *Breach,  that  Bayley  did  not  faith- 
fully account  for  and  pay  over  the  moneys 
"received  by  him  belonging  to  said  Company, 
etc. ;  whereby  an  action  hath  accrued  to  the 
said  plaintiffs,"  etc.  The  defendants  did  not 
plead  to  the  declaration,  but  suffered  a  default 
to  be  entered  against  them.  The  plaintiffs' 
damages  were  assessed  upon  writ  of  inquiry 
at  $334,  and  final  judgment  duly  perfected; 
whereupon  the  defendants  brought  error. 

Mr.  B.  D.  Nozon,  for  the  plaintiffs  in  er- 
ror, said  the  declaration  was  not  sufficient  to 
uphold  the  judgment.  The  action  should  have 
been  brought  in  the  name  of  the  directors  and 
not  by  the  Company. 

Mr.  J.  R.  Lawrence,  for  defendants  in 


By  the  Court,  Nelson,  Oh.  J.  The  ground 
of  error  relied  on  is,  that  no  right  or  title  if 
shown  in  the  plaintiffs  below;  the  obligation 
being  to  the  directors  of  the  Company.  If  the 
declaration  had  been  drawn  in  a  lawyer  like 
manner,  il  would  have  contained  an  averment 
that  the  bond  was  made  to  the  plaintiffs,  by  the 
name  and  description  of  the  "directors  of  the 
Onondaga  County  Mutual  Insurance  Com 
pany."  (See,  The  African  Society  v.  Varick, 
13  Johns.,  38;  Woolwich  v.  Forest,  1  Penning., 
115;  Medway  Cotton  Manufactory  v.  Adam*, 
10  Mass.,  360.)  But  I  am  satisfied  the  declara 
tiou  is  sufficient,  after  verdict  or  judgment  by 
default,  without  this  averment.  The  board  ol 
directors,  being  the  known  legal  agents  of  the 
corporation,  are  to  be  regarded  as  its  repre 
sentatives  in  all  their  official  acts  and  doings. 
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Sess.  L.  of  1836,  p.  177;  Id.,  p.  43,  sec.  3. 
They  are  to  be  so  regarded  upon  this  record  ; 
and  then  the  rule  applies,  that  where  a  con- 
ract  purports  on  its  face  to  have  been  made 
jy  or  with  an  agent,  having  no  direct  or  ben- 
eficial interest  in  the  transaction,  the  suit  must 

brought  in  the  name  of  the  principal,  as  the 
contract  is  in  legal  effect  made  with  him,  and 
not  with  the  agent.  1  Chit.  PI.,  7,  Am.  ed. 
1840.  The  case  of  Piggott  v.  Thompson,  3  Bos. 
&  P.,  147,  exemplifies  the  *rule.  There,  [*478 
:ertain  persons  named  were  appointed  com- 
missioners for  draining  lands,  with  power  to 
erect  toll-gates  and  take  tolls,  and  the  tolls 
were  vested  in  the  commissioners  and  their 
successors.  They  let  the  tolls  to  the  defendant 
for  three  years,  who  signed  a  writing  acknowl- 
edging the  hiring  at  £145  per  annum,  "  to  be 
paid  to  the  treasurer  of  the  commissioners,"  etc. 
ind  the  question  was,  whether  the  rent  could 
be  recovered  in  the  name  of  the  treasurer.  The 
court  held  that  the  contract  was  in  legal  effect 
with  the  commissioners,  and  that  the  action 
should  have  been  brought  in  their  name.  In 
Gttmore  v.  Pope,  5  Mass.  ,491 ,  the  plaintiff  sought 
to  recover  certain  assessments  made  upon  shares 
in  a  turnpike  company  subscribed  for  by  the 
defendant;  and  the  promise  in  the  subscription 
paper  was,  to  pay  the  assessments  to  John  Gil- 
more,  the  agent  of  the  company,  in  whose 
name  the  action  was  brought.  The  court  non- 
suited the  plaintiff,  holding  that  the  agent  could 
not  sue.  and  that  the  action  should  have  been 
brought  in  the  name  of  the  corporation.  Aft- 
erwards, an  action  was  brought  on  the  same 
subscription  paper,  in  the  name  of  the  com- 
pany, and  it  was  sustained.  Taunton  and 
South  Boston  Turnp.  Co.  v.  Whiting,  10  Mass. , 
327 ;  (b)  and  see,  Lawes,  Pleading,  110,  312. 

*  As  a  general  rule,  a  written  con-  [*479 
tract  should  be  set  out  in  pleading  according 
to  its  legal  effect;  but  where  the  true  meaning 
is  doubtful,  it  is  most  advisable  to  set  out  the 
contract  in  hoc  verba,  and  leave  the  court  to 
construe  it.  1  Chit.  PI.,  306,  307;  1  Barn.  & 
C.,  358;  3  Barn.  &  Aid.,  66,  69,  70.  In  this 
case,  the  legal  operation  and  effect  of  the  bond 
is  sufficiently  obvious,  though  I  admit  the 
count  would  have  been  more  scientific  if  the 
averment  already  mentioned  had  been  made. 
But  the  court  cannot  fail  to  see,  upon  the  face 

(b)  The  doctrine  of  these  cases  was  again  consid- 
ered in  Bk.  v.  French,  21  Pick.,  486.  and  Morton,  J., 
who  delivered  the  opinion  of  the  court,  there  said  : 
"  A  contract  may  be  made  to  or  with  a  person  as 
well  by  description  as  by  name.  And  where  the 
parties  can  be  ascertained  it  will  be  valid,  although 
their  names  be  mistaken  or  their  description  be  in- 
correct. It  cannot  be  doubted  that  a  note  to  the 
Commercial  Bank  would  be  valid  and  might  be  de- 
clared on  as  a  promise  to  the  plaint  ills,  although 
their  legal  name  is  '  The  President.  Directors  and 
Company  of  the  Commercial  Bank.'  So  a  contract 
with  the  stockholders,  or  with  the  president  and  di- 
rectors, or  with  the  directors  of  the  Commercial 
Hank,  would  doubtless,  in  legal  effect,  be  a  contract 
with  the  corporation."  7d.,  489.  490.  He  further 
observed  :  "The  principle  is,  that  the  promise  must 
be  understood  according  to  the  intention  of  the  par- 
ties. If  in  truth  it  I  •'  •  an  undertaking  to  the  corpo- 
ration, whether  a  right  or  a  wrong  name,  whether 
the  name  of  the  corporation  or  of  some  of  Ita  offi- 
cers, be  used,  it  should  be  declared  on  and  treated 
as  a  promise  to  the  corporation.  And  there  is  no  so 
safe  criterion  as  the  consideration.  If  this  prowed 
from  the  corporation,  it  raises  a  very  strong  pre- 
sumption that  the  promise  is  made  to  them.  If  no 
express  promise  be  made  but  it  be  left  to  legal  im- 
plication, It  must  be  to  them."  /•/..  400,  491. 
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of  the  record,  that  the  obligation  is  to  the 
plaintiffs,  by  the  name  of  their  directors,  the 
legally  constituted  agents  of  the  Corporation. 
I  am  satisfied  that  the  plaintiffs  show  a  suffi- 
cient title  to  sustain  the  suit  upon  the  bond, 
and  that  there  is  no  foundation  for  the  writ  of 
error. 
Judgment  affirmed. 

Reviewed— 2  Redf.,  532. 
Explained-22  N.  Y.,  400 ;  13  Hun,  466. 
Cited  in— 10  N.  Y.,  92 ;  43  N.  Y..  437 ;  2  Bos.,  479 ;  1 
Daly,  543;  1  Wall.,  242. 


SMITH,  Admx.,  etc., 

v. 

DAVID    C.    ARGALL    AND    WILLIAM 
ARGALL. 

Limited  Partnership  —  Statute  —  Requirements 
of,  Must  Be  Substantially  Complied  with — 
Publication  of  Notice — Error. 

In  the  formation  of  a  limited  partnership  the  re- 
quirements of  the  statute  must  be  substantially 
complied  with ;  but  defects  of  mere  form  may  be 
overlooked.  Per  Beardsley,  J. 

Where  the  terms  of  the  partnership  were  pub- 
lished in  two  newspapers,  but  in  one  of  them  the 
sum  contributed  by  the  special  partner  was  stated 
to  be  $5.000,  when,  in  fact.  It  was  only  $2,000 ;  held, 
that  though  this  occured  through  the  mere  mistake 
of  the  printer,  and  the  other  requisites  of  the  stat- 
ute had  been  fully  complied  with,  the  associates 
were  liable  as  general  partners. 

To  maintain  an  action  against  the  associates  as 
general  partners  in  such  case,  the  plaintiff  need  not 
prove  that  he  was  actually  misled  by  the  error  in 
publishing  the  terms  of  the  partnership. 

Citations— 1 R.  S.,  764,  sees.  1, 2, 4, 6. 8,  9 ;  5  Hill,  309, 
311,  et  seq. 

A  SSUMPSIT,  brought  by  the  plaintiff  as  ad- 
-Q-  ministratrix  of  John  G.  Smith,  deceased, 
for  goods  sold  and  delivered  to  the  defendants 
by  her  intestate.  The  cause  was  tried  at  the 
N.  Y.  Circuit  in  December,  1842,  and  the  jury 
found  a  special  verdict  stating  the  following 
facts  : 

August  31,  1835,  the  defendants  made  and 
48O*]  signed  *the  certificate  required  by 
statute  to  constitute  them  special  partners  un- 
der the  name  of  David  C.  Argall.  The  certifi- 
cate stated,  among  other  things,  that  William 
Argall,  the  special  partner,  had  contributed 
the  sum  of  $2,000  capital  towards  the  common 
stock.  Notice  of  the  terms  of  the  partnership 
was  published  in  The  New  York  Times,  and 
in  The  Evening  Post;  but  the  notice  in  the  lat- 
ter paper,  by  a  mistake  of  the  printer,  stated 
the  sum  contributed  by  W.  Argall  to  be  "five" 
instead  of  "two"  thousand  dollars.  The  ver- 
dict stated  that  the  plaintiff's  intestate  "  was 
not  a  subscriber  for  The  Evening  Post;  that  no 
evidence  was  offered  by  or  on  behalf  of  the 
plaintiff  to  show  that  the  intestate  had  ever 
seen  or  heard  of  the  same  ;  "  and  that  the  copy 
of  the  notice  which  was  left  for  publication  at 
the  office  of  The  Evening  Post  was  correct,  the 
sum  therein  set  forth  being  $2,000.  The  ver- 
dict further  stated  that  the  goods  in  question 
were  sold  and  delivered  to  the  firm  of  David 
C.  Argall. 

Mr.  C.  Judson,  for  the  plaintiff,  insisted 
that,  inasmuch  as  the  defendants  had  not 
strictly  complied  with  the  provisions  of  the 
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statute  in  regard  to  the  publication  of  notice, 
they  were  liable  as  general  partners  ;  and  that 
the  plaintiff  was,  therefore,  entitled  to  judg- 
ment. 
Mr.  J.  Anthon,  for  defendants. 

By  the  Court,  Beardsley,  /.  According  to 
the  certificate  made  by  the  partners,  William 
Argall  contributed  $2,000  and  no  more,  but  in 
one  of  the  notices  required  to  be  published, 
and  which  was  published  in  The  Evening 
Post,  it  was  stated  that  he  had  contributed 
$5,000  as  such  partner.  This  mistake  in  the 
notice,  for  it  was  a  mere  mistake,  is  relied 
upon  as  decisive  evidence  to  charge  William 
as  a  general  partner,  and  that  is  the  point  to 
be  determined. 

In  order  to  form  a  limited  partnership,  with 
the  rights  and  exemptions  secured  to  that  con- 
dition by  the  statute,  a  proper  certificate  must 
be  made,  acknowledged,  filed  and  recorded,  as 
*the  statute  directs  ;  and  an  affidavit  [*48 1 
that  the  special  partner  has  actually  paid  in 
his  capital  in  cash,  must  also  be  filed.  1  R.  S., 
765,  sec.  8.  These  acts  were  done  in  this  in- 
stance, and  thereby  the  partnership  was  duly 
formed.  But  the  statute  also  provides  that 
"  The  partners  shall  publish  the  terms  of  the 
partnership,  when  registered,  for  at  least  six 
weeks  immediately  after  such  registry,  in  two 
newspapers,"  etc.;  and  it  declares  that  "If 
such  publication  be  not  made,  the  partnership 
shall  be  deemed  general."  Id.,  sec.  9. 

The  statute  authorizing  limited  partnerships 
must  be  substantially  complied  with,  or  those 
who  associate  under  it  will  be  liable  as  general 
partners.  Bowen  v.  Argall,  24  Wend.,  496.  De- 
fects of  mere  form  may  be  overlooked  and  dis- 
regarded, but  those  of  substance  cannot.  (See, 
Bk.  v.  Gould,  5  Hill,  809,  311,  et  seq.)  The 
statute  is  rigorous  in  its  terms,  and  those  who 
claim  its  benefits  must  show  a  substantial  con- 
formity to  its  requirements. 

That  the  amount  contributed  by  the  special 
partner  is  an  essential  part  of  the  terms  of  the 
partnership,  can  hardly  admit  of  a  question. 
1  R.  S.,  764,  sees.  1,  2,  4.  It  is  a  vital  element 
in  determining  the  responsibility  of  the  firm, 
and  in  fixing  its  credit.  The  object  of  the  no- 
tice is  publicity  ;  that  all  who  deal  with  the 
partnership  may  know  the  names  of  the  persons 
composing  it,  and,  so  far  as  respects  the  spe- 
cial partners,  the  extent  of  its  capital  actually 
paid  in.  It  is  made  the  business  and  duty  of 
the  partners,  and  they  are  bound  at  their  peril, 
not  only  to  see  that  all  the  necessary  papers  are 
filed  and  recorded,  but  also  that  correct  notices 
are  published.  Id.,  sees.  6,  8,  9.  In  this  in- 
stance, the  mistake  in  the  notice  was  one  of 
substance,  and  could  not  fail  to  mislead  those 
who  relied  upon  it.  "  The  terms  of  the  part- 
nership" were  not,  as  they  should  have  been, 
truly  published;  and  the  statute  declares  as  a 
consequence  that  "  the  partnership  shall  be 
deemed  general."  Sec.  9. 

This  is  a  conclusion  of  law  which  follows 
from  the  defective  notice  found  by  the  jury, 
and  the  consequence  is  not  adverted  by  their 
*finding  the  additional  facts  that  the  f*482 
deceased  "was  not  a  subscriber  for  The  Even- 
ing Post,"  and  "that  no  evidence  was  offered 
by  or  on  behalf  of  the  plaintiff  to  show  that 
the  intestate  had  ever  seen  or  heard  of  the 
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same."  These,  of  themselves,  are  wholly  im- 
material, and  do  not  show,  if  that  could  be  es- 
sential, that  the  deceased  was  not  in  fact  misled 
by  the  notice.  In  the  absence  of  absolute  no- 
tice on  the  part  of  the  deceased  that  the  true 
sum  was  $2,000,  and  not  $5,000,  his  rights  are 
to  be  determined  by  the  sufficiency  or  insuf- 
ficiency of  the  publication  under  the  statute. 
The  partners  rely  upon  the  statute  for  protec- 
tion, and  they  must  show  a  compliance  with 
what  it  requires.  This  they  have  failed  to  do, 
and  the  plaintiff  is  entitled  to  judgment  on  the 
verdict. 

Judgment  for  the  plaintiff. 

Affirmed— 3  Denlo,  435. 

Cited  in-62  N.  Y.,  519 :  47  How.  Pr.,  395 ;  91  Ill.,101. 


BAKER  P.  CHASE. 

Dower — Ejectment  for — Conveyance  before  Mar- 
riage. 

In  ejectment  for  dower,  it  appeared  that  the  hus- 
band, a  few  days  before  his  marriage  with  the  plaint- 
iff, conveyed  the  lands  in  question  to  one  of  his  chil- 
dren by  a  former  marriage,  as  an  advancement,  with 
the  intention  of  preventing  the  plaintiff  from  ac- 
quiring a  right  of  dower,  and  that  she  knew  nothing 
of  the  conveyance  until  after  the  marriage  had 
taken  place.  Held,  that  the  conveyance  was,  never- 
theless, valid,  and  that  the  action  could  not  be  main- 
tained. 

Semble,  that  the  widow  would  not  be  entitled  to 
relief  in  such  case,  even  in  equity. 

Citation— 5  Johns.  Ch..482. 

TTUECTMENT  for  dower,  tried  before  Wil- 
JuJ  lard,  C.  Judge,  at  the  Washington  Circuit 
in  June,  1843.  December  7, 1835.  Royal  Chase, 
being  then  a  widower,  and  seised  of  real  estate 
of  the  value  of  $7,000  or  $8,000,  conveyed  the 
premises  in  question,  which  were  of  the  value 
of  $900,  to  his  son  Peter,  no  pecuniary  con- 
sideration being  paid.  Royal  Chase  was  then 
65  or  70  years  old.  Two  days  after  the  deed 
was  executed  and  delivered,  he  married  the 
plaintiff,  and  died  in  1839.  In  1840,  Peter 
Chase  conveyed  the  land  to  the  defendant  and 
Benajah  Barker,  Jr.  The  judge  charged  the 
483*]  *jury  that  if  the  deed  from  Royal  Chase 
to  his  son  Peter  was  given  for  the  purpose  of 
preventing  a  right  of  dower  from  attaching.on 
the  marriage  then  about  to  be  consummated 
between  the  plaintiff  and  Royal  Chase, and  the 
plaintiff  knew  nothing  of  the  deed  at  the  time 
of  the  marriage,  it  would  be  deemed  a  fraud 
upon  her  rights,  and  she  would  be  entitled  to 
recover.  The  judge  refused  to  charge  that 
though  a  fraud  was  intended  by  Royal  Chase, 
yet  if  Peter  did  not  know  or  participate  in  it, 
he  should  be  protected.  The  jury  found  a  ver- 
dict for  the  plaintiff  ;  and  the  defendant  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  J.  Pierson,  for  the  defendant,  cited 
Park,  Dower,  281,  236;  Atherley,  Marr.  Sett., 
823,  829. 

Mr.  H.  Z.  Hayner,  for  the  plaintiff,  cited 
8  Johns.  Ch.,  501,  508;  5  Id.,  482;  6  Cow.,  67; 
18  Johns.,  426;  2  Vern.,  486;  1  Roper,  Hus- 
band &  W.,  356. 

/.'//  the  Court,  Bronson.  J.  The  plaintiff's 
case,  at  the  most,  only  amounts  to  this:  Royal 
Chase  conveyed  a  part  of  1m  real  estate,  by 
way  of  advancement,  to  his  son  Peter,  with  the 
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intention  of  defeating  the  right  to  dower  which 
would  otherwise  vest  in  the  plaintiff,  in  case 
the  contemplated  marriage  should  take  place, 
and  she  should  survive  her  husband;  and  the 
plaintiff  married  without  knowing  of  the  con- 
veyance. What  a  court  of  equity  might  say 
about  such  a  fraud  as  that,  I  will  not  under- 
take to  determine;  but  notwithstanding  the 
case  of  Swaine  v.  Ferine,  5  Johns.  Ch.,  482,  I 
think  the  court  would  say  that  there  was  no 
fraud  in  the  matter.  But  however  that  may  be, 
we  have  not  been  referred  to  any  case, nor  have 
I  met  with  any,  where  a  court  of  law  has  un- 
dertaken to  set  aside  a  deed  upon  this  ground. 
The  husband  was  not  seised  at  any  time  dur- 
ing the  coverture;  and  if  the  plaintiff  can  suc- 
ceed anywhere,  she  cannot  in  a  court  of  law. 
New  trial  granted. 

Explained— 50  How.  Pr..  411 ;  1  Abb.  N.  C.,  137. 
Cited  in— 31  How.  Pr.,  498;  54  How.  Pr.,  233;  4 
Rob.,  701. 


*BAKEWELL  &  COLE       [*484 

v. 
ELLSWORTH  &  ELLSWORTH. 

Pledge — When  Sight  and  Interest  of  Pledger 
May  Be  Levied  on  and  Sold — Possession. 

The  right  and  interest  of  a  pledger  cannot  be  sold 
on  execution  unless  the  goods  be  present  and  with- 
in the  view  of  those  attending  the  sale. 

Where  the  right  and  interest  of  a  pledger  is  levied 
on,  the  sheriff  may  take  actual  possession  of  the 
goods,  and  hold  them  until  he  sells. 

After  the  sale,  however,  the  pledgee  is  entitled  to 
the  possession  of  the  goods  until  the  purchaser  re- 
deems them. 

Citations— 2  R.  S.,  290,  2P1,  sees.  20,  23, 2d  ed.;  5  Co., 
47;  20  Pick.,  399,  405. 

ON  ERROR  from  the  Superior  Court  of  the 
City  of  N.  Y.,  where  the  plaintiffs  in  er- 
ror brought  an  action  of  trover  against  the 
defendants  in  error  for  a  sloop  called  The 
State  Rights.  The  sloop  formerly  belonged  to 
one  Martin,  who,  May  24,  1840,  pledged  her  to 
the  defendants,  together  with  three  fourths  of 
a  certain  schooner,  and  a  policy  of -insurance 
on  the  latter,  to  secure  a  loan  of  $4,254.  May 
31,  1841,  the  sloop  was  levied  on  by  virtue  of 
&fi.fa.  against  Martin,  in  favor  of  the  plaint- 
iffs, she  then  lying  at  the  foot  of  Rutger's  St. 
in  the  City  of  N.  Y.  A  short  time  after  the 
levy,  one  of  the  defendants  had  an  interview 
with  Mr.  Gould,  the  attorney  for  the  plaintiffs, 
and  told  him  that  the  sloop,  together  with  the 
schooner,  and  the  policy  of  insurance,  were 
pledged  to  the  defendants  for  "about  $3.000, 
a  little  more  or  a  little  less;"  that  the  schooner 
had  been  lost,  but  the  insurance  company  re- 
fused to  pay,  because  she  had  been  sent  out  in 
an  uuseaworthy  condition.  Mr.  Gould  there- 
upon directed  the  sheriff  to  give  up  the  custo- 
dy of  the  sloop  to  the  defendants,  but  to  retain 
the  levy,  which  was  accordingly  done.  June 
12,  1841,  the  sheriff  sold  the  sloop  at  public 
auction  under  the./!,  fa.,  and  she  was  bid  in  by 
the  plaintiffs.  She  was  not  present  at  the  place 
of  sale,  however,  nor  did  the  sheriff  know 
where  she  was.  July  1.  1841,  the  insurance 
company  compromised  with  the  defendants, 
by  paying  them  $3,500  on  the  policy  upon  the 
schooner.  In  September  following  the  plaint- 
iffs demanded  the  sloop  of  the  defendants,  and 
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this  action  was  brought  in  October.  The  de- 
fendants moved  for  a  nonsuit,  insisting:  1. 
That  as  the  sloop  was  not  present  at  the  place 
485*]  of  sale,  the  *plaintiffs  acquired  no  title; 
and  2.  That  the  whole  debt  for  which  the  sloop 
was  pledged  had  not  been  paid.  The  court  be 
low  ordered  a  nonsuit,  to  which  the  plaintiffs 
excepted;  and.  after  judgment,  they  brought 
error. 

Mr.  C.  De  Witt,  for  plaintiffs  in  error. 

Mr.    D.  E.  Wheeler,   for  defendants  in 


Per  Curiam.  The  20th  section  of  2  R.  S. , 
290,  2ded.,  authorizes  a  sale  of  the  pledger's 
right  and  interest  in  the  goods  pledged,  and 
declares  that  the  purchaser  shall  acquire  such 
right  and  interest,  and  be  entitled  to  the  pos- 
session of  the  goods,  on  complying  with  the 
terms  and  conditions  of  the  pledge.  The  23d 
section  declares  that  no  personal  property  shall 
be  exposed  for  sale,  unless  the  same  be  pres- 
ent, and  within  the  view  of  those  attending 
such  sale.  Id.,  291.  It  is  supposed  that  the  lat- 
ter provision  does  not  apply  to  a  sale  of  the  right 
and  interest  of  a  pledgor  mentioned  in  the  20th 
section,which  seems  not  to  contemplate  a  right 
to  take  possession  till  after  sale  and  redemp- 
tion by  the  purchaser;  and  it  is  insisted  that 
corporal  possession  cannot  be  taken  even  by 
the  levying  officer,  until  the  lien  is  removed. 
We  think  otherwise  as  to  the  officer's  right. 
The  term  "personal  property"  used  in  the  23d 
section,  is  synonymous  with  the  words  "right 
and  interest"  in  the  20th  section.  The  general 
property  of  the  goods  remains  in  the  pledgor, 
and  the  goods  are  sold  subject  to  the  lien.  Nor 
can  the  Legislature  be  supposed  to  have  intend- 
ed, of  any  case,  that  the  sheriff  should  quit  the 
possession, as  he  did  here,  and  sell  without  even 
knowing  where  the  goods  are.  It  is  the  pur- 
chaser who  is  to  wait  till  redemption  before  he 
takes  possession.  The  intention  of  the  statute 
seems  to  have  been  that  the  sheriff  should  seize 
and  detain  the  goods  in  the  same  manner  as  if 
they  were  not  under  pledge,  and  put  them  up 
at  auction  as  he  must  other  goods.  The  only 
difference  is  that,  in  cases  of  pledge,  he  must 
sell  subject  to  the  lien.  He  should  have  the 
goods  present,  and  hold  them  in  custody  of 
the  law  to  await  a  redemption  by  the  pur- 
486*]  chaser.  If  they  are  not  Redeemable 
presently,  or,  if  redeemable,  and  they  are  not 
redeemed  presently,  he  should  then  deliver 
them  into  the  custody  of  the  pledgee,  to  whom 
the  purchaser  must  look  for  them.  In  short, 
the  statute  intended,  as  it  declares,  to  vest  in 
the  purchaser  the  precise  right  of  the  pledgor. 
It  is  essential  to  the  rights  of  all  concerned, 
that  the  property  should  be  subject  to  the  view 
of  the  purchasers.  The  common  law  disability 
of  the  sheriff  to  seize  goods  in  pledge  is  re- 
moved. His  right  to  take  and  hold  them  pro 
hoc  vice  arises  by  necessary  implication  from 
the  two  sections  cited.  When  the  law  gives  a 
man  anything,  it  gives  him  the  means  of  ob- 
taining it.  Franklin's  case,  5  Co.,  47.  The 
case  of  Whitakerv.  Summer,  20  Pick.,  399,  405, 
to  which  we  were  referred  on  the  argument, 
treats  of  a  voluntary  sale  by  the  pledgor.  "In 
such  case,"  say  the  court,  "as  the  actual  cus- 
tody and  possession  of  the  goods  for  the  time 
being,  is  in  the  hands  of  the  party  having  the 
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lien,  it  follows  that  a  constructive  or  symbol- 
ical delivery  is  sufficient  to  pass  the  property." 
Enough  has  already  been  said  to  show  the  dis- 
tinction between  such  a  case,  and  a  sale,  in  in- 
mtum,  by  virtue  of  an  execution. 

This  view  of  the  first  point  renders  it  unnec- 
essary to  say  whether  the  defendants  were  es- 
topped by  the  representation  to  Mr.  Gould.  I 
will  only  remark  that  this  representation  did 
not  definitely  fix  the  sum  for  which  The  State 
Rights  was  pledged  at  $3,000  only.  It  spoke 
of  more  or  less,  it  was  an  expression  of  uncer- 
tainty as  to  the  amount,  and  if  the  plaintiffs 
were  misled,  it  was  their  own  fault.  Had  the 
declaration  been  explicit,  "our  lien  is  $3,000 
only,"  it  need  not  be  denied  that,  the  plaintiffs 
having  acted  on  the  faith  of  such  a  declara- 
tion, we  ought,  if  possible,  to  declare  the  de- 
fendants estopped,  or  that  they  had  waived  the 
balance  of  their  lien. 

Both  grounds  taken  at  the  trial,  therefore, 
we  think  lay  in  the  way  of  the  plaintiffs'  recov- 
ery; at  any  rate,  the  first  is  decisive. 

Judgment  affirmed. 

Affirming— 1  Leg.  Obs.,  346. 
Distinguished— 4  Denio,  174. 

Cited  in-1  N.  Y.,  24 :  11  N.  Y..  508 ;  17  Hun,  33 ;  1 
Abb.  Pr.,  182;  49  Am.  Dec.,  788(20  Vt.,321). 


*JAMES  «.  HARTNEY.      [*487 

Return  of  Execution — Omission  by  Justice — Li- 
ability. 

After  an  execution  had  been  duly  returned  by  a 
constable,  judgment  was  recovered  against  him  in 
an  action  for  neglecting  to  return  It;  the  justice 
having  omitted  to  enter  the  return  in  his  docket, 
and  the  constable  being  unable  to  prove  it  by  other 
evidence.  Held,  that  the  omission  of  the  justice  did 
not  render  him  liable  to  the  constable. 

Citation— 2  R.  S.,  253,  sec.  159. 

ON  error  from  the  St.  Lawrence  C.  P.  Hart- 
ney  sued  James  before  a  justice,  and  de- 
clared against  him  as  follows:  "  The  plaintiff 
declares  in  a  special  action  on  the  case  for 
gross  and  willful  negligence  of  the  defendant 
in  not  entering  the  return  of  an  execution  in 
his  docket,  he  being  a  justice  of  the  peace  of, 
etc.,  by  which  neglect  the  plaintiff  was  in jured 
by  being  made  liable  as  constable,  etc.,  to  his 
damage  of  fifty  dollars."  Plea,  not  guilty.  On 
the  trial,  it  appeared  that  Hartney  was  a  con- 
stable, and  James  a  justice  of  the  peace;  that 
Hartney  and  his  bail  had  been  sued  for  his 
neglect  to  return  an  execution  issued  by  James; 
that  the  suit  was  defended,  and  James  testified 
therein  to  the  fact  of  the  execution  having  been 
issued,  but  no  return  of  it  was  entered  in  his 
docket,  and  he  did  not  remember  to  have  seen 
it  since  it  was  issued.  Judgment  was  recovered 
against  Hartney  and  his  bail  in  that  suit,  which 
Hartney  afterwards  paid.  It  further  appeared, 
on  the  trial  of  the  present  suit,  that  the  execu- 
tion had  been  duly  returned  by  Hartney,  re- 
newed by  James,  and  delivered  to  another 
constable.  The  justice  rendered  judgment  in 
favor  of  Hartney,  which  was  affirmed  by  the 
C.  P.  on  certiorari,  and  James  thereupon 
brought  error. 

Mr.  R.  H,  Gillet.for  plaintiff  in  error. 

Mr.  J.  D.  M'Laren,  for  defendant  in  error. 

HILL  6. 
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By  the  Court,  Beardsley,  J.  The  Court  of 
<D.  P.  should  have  reversed  the  judgment  ren- 
dered by  the  justice,  as  it  was  clearly  erro- 
neous. The  declaration  shows  no  cause  of  ac- 
tion against  the  defendant  below,  and  is  a  nul- 
lity on  its  face.  It  alleges  that  the  constable 
was  made  liable,  because  the  justice  neglected 
488*]  *to  enter  in  his  docket  the  return  of  an 
execution.  This  is  illogical.  The  constable 
was  not  nor  could  he  be  made  liable  for  the 
neglect  of  the  justice,  but  only  for  his  own 
neglect.  2  R.  S.,  253,  sec.  159.  On  the  trial 
of  the  suit  brought  against  the  constable  and 
his  sureties,  his  neglect  was  established,  and 
for  this  the  plaintiff  there  recovered.  The  con- 
stable might  then  have  proved,  had  he  been 
able  to  do  so,  that  he  returned  the  execution, 
although  the  justice  had  omitted  to  make  the 
proper  entry.  The  injury  of  which  the  con- 
. stable  complains  has  not  arisen  in  the  manner 
alleged  by  him.  True,  he  has  been  made  to 
pay  damages  in  a  case  where  he  was  not  liable, 
as  "the  fact  now  appears,  although  the  evidence 
given  on  that  occasion  was  ample  to  warrant  a 
judgment  against  him.  It  was  his  misfortune 
that  he  was  unable  to  prove  his  defense;  but 
this  gave  him  no  right  of  action  against  the 
justice.  The  judgments  below  were  rendered 
on  an  erroneous  view  of  the  law,  and  should, 
therefore,  be  reversed. 

Judgments  reversed. 


SWIFT  t>.  VAUGHN,  Impleaded,  etc. 
Commencement  of  Suit — Pleading. 

A  plea  that  the  defendant  did  not  undertake  and 
promise,  etc.,  within  six  years  next  before  the  ex- 
hihifing  of  the  bill,  tenders  an  immaterial  issue. 
The  plea  should  deny  that  the  defendant  undertook 
and  promised  within  six  years  next  before  the  com- 
mencement of  the  suit. 

Where,  to  a  plea  that  the  defendant  did  not  un- 
dertake, etc.,  within  six  years  next  before  the  ex- 
hibiting of  the  bill,  the  plaintiff  replied  that  the  de- 
fendant did  undertake,  etc.,  within  six  years 
next  before  the  commencement  of  the  suit,  and  the 
defendant  demurred :  held,  that  the  plaintiff  was 
entitled  to  judgment  upon  the  demurrer. 

Citations  -2  R.  8.,  299,  sec.  38 ;  347,  sec.  1 ;  2  Hill, 
134 :  14  Wend.,  83. 

f"PHE  declaration  contained  the  common 
-L  counts  in  assumpsit,  to  which  the  second 
plea  was,  that  the  defendant  did  not  at  any 
time  within  six  years  next  before  the  exhibit- 
ing of  the  bill  of  the  plaintiff,  undertake,  etc. 
The  third  plea  was,  that  the  supposed  causes 
of  action  did  not  nor  did  either  of  them  accrue 
489*]  *within  six  years  next  before  the  ex- 
hibiting of  the  bill,  etc.  Replications,  affirm- 
ing the  matters  denied  by  the  pleas,  but  using 
the  words  "  the  commencement  of  the  suit," 
instead  of  "  the  exhibiting  of  the  bill."  De- 
murrers, assigning  for  cause  that  the  replica- 
tions do  not  follow  the  words  of  the  plea  as  to 
the  exhibiting  of  the  bill,  nor  show  how  the 
suit  was  commenced.  Joinder. 

Mr.  T.  Jenkins,  for  the  defendant,  cited 
14  Wend.,  83;  1  Chit.  PI..  554;  13  Wend., 495; 
19/rf..  216;  2  Hill,  134. 

NOTE.— Commencement  of  guit—  Time  of.  See  Lowry 
v.  Lawrence,  1  Cai.,  W,noU. 

HILL  6.  N.  Y.  R.,  16. 


Mr.  W.  Hunt,  for  the  plaintiff,  cited  15 
Johns.,  326;  3  Johns.  Cas.,  150;  3  T.  R.  186; 
1  Chit.  PI.,  583. 

By  the  Court,  Bronson,  J.  The  notion 
that  suits  are  commenced  by  bill,  except  when 
brought  against  officers  of  the  court,  was  al- 
ways a  pure  fiction  in  this  State;  and  if  it  is 
still  proper  to  keep  it  up  for  any  purpose,  it  is 
time  that  it  was  laid  aside  in  pleading  the  Stat- 
ute of  Limitations.  Suits  against  natural  per- 
sons are  now  commenced  either  by  capias  or 
by  declaration;  2  R.  S.,  347,  sec.  1,  and  they 
are  not  well  begun  for  the  purpose  of  saving 
the  statute  until  the  process  or  declaration  has 
been  actually  served,  or  the  capias  has  been 
issued  to  the  sheriff  of  the  proper  county,  in 
good  faith,  and  with  the  intent  to  have  it 
served.  Id.,  299,  sec.  38.  The  pleas  do  not 
tender  an  issue  upon  a  material  point.  It  may 
well  be  that  the  defendant  did  not  promise  at 
any  time  within  six  years  next  before  the  ex- 
hibiting of  the  bill,  although  the  suit  was  com- 
menced within  five  years  after  the  promise. 
There  has  been  no  bill,  and  never  will  be.  I 
think  the  pleas  are  bad.  They  certainly  are 
so,  unless  we  construe  the  words  "exhibiting 
of  the  bill,"  as  equivalent  to  "commencement 
of  the  suit."  And  then  the  defendant  should 
not  have  complained  of  the  replications  for 
using  the  language  which  he  should  have  used. 
In  either  view  of  the  question,  the  demurrers 
are  not  well  taken. 

When  the  process  was  not  served  within  the 
six  years,  and  the  plaintiff  relies  on  prior  proc- 
ess and  continuances  to  save  the  statute,  there, 
if  he  makes  an  issue  on  the  exhibiting  of  the 
bill,  *he  must  reply  specially,  or  he  [*49O 
will  fail  on  the  trial.  Richmond  v.  Little,  2 
Hill,  134.  But  where  the  issue  is,  as  it  should 
be,  on  the  commencement  of  the  suit  within 
six  years  after  the  promise,  the  replication  may 
be  as  general  as  the  plea,  and  the  whole  matter 
may  be  given  in  evidence  on  the  trial.  Bk. 
Orange  Co.  v.  Haight,  14  Wend.,  83.  The 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in-2  Barb.,  315 ;  8  How.  Pr.,  491. 


THE  PEOPLE  v.  S.  V.  CADY. 

Forgery — Definitions — Alteration  of  Notice    by 
Attorney. 

After  notice  of  executing  a  writ  of  inquiry  was 
served  upon  an  attorney,  he  altered  the  figures  in- 
dicating the  day  appointed  for  executing  the  writ, 
in  order  to  make  the  notice  apparently  irregular, 
and  with  intent  to  defraud ;  held,  not  a  forgery  ei- 
ther under  the  statute  or  at  common  law. 

Citations-2  R.  8.,  673,  sec.  33,  sub.  2 :  1  Wend.,  198  ; 
21  Wend.,  409,  414, 415. 

TERROR  to  the  Columbia  General  Sessions, 
J-J  where  the  defendant,  Stephen  V.  Cady, 
was  indicted  for  forgery.  He  was  attorney  of 
record  for  the  plaintiff  in  an  action  of  replevin, 
in  the  progress  of  which,  a  rule  for  judgment 
of  discontinuance,  and  fora  writ  of  inquiry  to 
assess  the  defendant's  damages,  was  duly  en- 
tered. The  defendant's  attorney  gave  notice 


NOTE.— Forgery—  WJtat  constitute*.    See  People  v. 
Fitch.  1  Wend..  198,  note. 
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that  he  would  execute  a  writ  of  inquiry  on 
"  the  26th  of  October,"  1842,  which  notice  was 
regularly  served  upon  Cady  on  the  llth  of  the 
same  month.  The  indictment,  after  setting 
forth  the  above  facts,  together  with  some  oth- 
ers, charged  that  Cady,  "afterwards,  to  wit: 
on  the  twenty-seventh  day  of  October,  in  the 
year  one  thousand  eight  hundred  and  forty- 
two,  at,  etc.,  with  force  and  arms,  feloniously 
did  falsely  alter  the  said  notice,  by  then  and 
there  falsely  and  feloniously  altering  the  figure 
'  6,'  in  the  body  of  said  notice,  immediately 
following  the  figure  '2,'  and  changing  the 
same  into  the  figure  '  0,'  so  that  the  said  two 
figures  '  26,'  in  said  notice,  did  thereby  be- 
come, import  and  read  '20,' etc.,  with  intent 
to  injure  and  defraud,"  etc.  Cady  demurred 
to  the  indictment,  and  the  court  below  ren- 
dered judgment  in  his  favor;  whereupon  the 
people  brought  error. 

491*]    *Mr.  T.  Miller.  District  Atty.,  for 
the  people. 
Mr.  R.  W.  Peckham,  contra. 

By  the  Court,  Nelson,  Ch.  J.  It  is  quite 
clear  that  the  act  charged  is  not  an  offense 
within  any  of  the  provisions  of  the  Statute 
against  Forgery.  The  counsel  for  the  people 
suggested  on  the  argument  that  the  case  might 
be  brought  within  2  R.  S.,  673,  sec.  33,  sub. 
2,  which  declares  it  forgery  in  the  third  de- 
gree to  alter  an  instrument  or  writing  by 
which  rights  or  property  shall  be  or  purport  to 
be  affected,  with  intent  to  defraud.  But  it  is 
manifest  that  a  notice  of  executing  a  writ  of 
inquiry  is  not  such  an  instrument  as  this  pro- 
vision contemplates. 

Then,  does  the  case  presented  by  the  indict- 
ment amount  to  forgery  at  common  law?  I 
think  not.  It  may,  indeed,  be  brought  within 
some  of  the  usual  common  law  definitions  of 
the  offense,  if  we  are  at  liberty  to  aid  the  pros- 
ecutor by  an  enlarged  construction;  but  this  is 
not  allowable. 

Forgery  is  said  to  be  "the  fraudulent  mak- 
ing or  alteration  of  a  writing  to  the  prejudice 
of  another's  right" — "the  making  of  a  false  in- 
strument with  intent  to  deceive,"  etc.  Now, 
it  was  urged  in  the  present  case  that  the  fraud- 
ulent intent  consisted  in  a  design  to  have  the 
inquest  set  aside  for  irregularity,  on  the  ground 
that  the  notice  was  short.  This  argument, 
however,  rests  upon  mere  conjecture;  for  the 
act  charged  had  no  tendency  to  produce  any 
such  result.  In  People  v.  Fitch,  1  Wend.,  198, 
the  defendant  was  indicted  for  forging  an  or- 
der drawn  by  himself.  On  the  trial,  it  ap- 
peared that  the  order  had  been  paid  by  the  ac- 
ceptor, who  returned  it  to  the  defendant,  and 
he  afterwards  altered  the  date,  with  intent  to 
defraud  the  payee.  The  court  held  that  the 
alteration  had  no  legal  tendency  10  injure  the 
payee,  in  other  words  that  the  intent  to  de- 
fraud was  not  sufficiently  manifest  from  the 
act  charged.  See,  also,  People  v.  Stearns,  21 
Wend.,  409.  414,  415. 

I  think  the  present  case  is  within  the  same 
principle;  and  that  the  tendency  and  intent  to 
do  the  wrong  apprehended  are  top  remote  and 
conjectural  to  constitute  the  offense  of  forgery. 

Judgment  affirmed. 
Cited  in-2  N.  Y.,  15  (49  Am.  Dec.,  385). 
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*M'KNIGHT  v.  WHEELER.     [*492 

Usury — New  and  Independent  Contract,   Not 
Affected. 

Where  the  payee  of  a  usurious  note  indorsed  it  to 
a  third  person,  for  a  valuable  consideration,  who 
took  it  without  notice  of  the  usury,  and  afterwards 
brought  an  action  against  the  payee,  seeking  to 
charge  him  as  indorser;  held,  that  the  indorsement 
amounted  to  a  new  and  independent  contract  be- 
tween the  parties,  and  that  the  usury  was  no  de- 
fense. 

Citations— 1  R.  S.,  772.  sec.  5 ;  4  B.  &  Aid.,  212 ;  Chit. 
Bills,  109,  Am.  ed.  1839 ;  Ord.,  Usury,  109,  Com.  4. 

A  SSUMPSIT,  tried  at  the  Monroe  Circuit  in 
J\  April,  1842,  before  Dayton,  C.  Judge.  A 
verdict  was  rendered  for  the  plaintiff,  and  the 
defendant  now  moved  for  a  new  trial  on  a  bill 
of  exceptions.  The  facts  are  sufficiently  stat- 
ed in  the  opinion  of  the  court. 

Mr.  A.  Gardiner,  for  defendant. 

Mr.  F.  M.  Haight,  for  plaintiff. 

Per  Curiam.  In  this  case,  one  Ball  gave 
his  negotiable  note  to  the  defendant  for  $490, 
who  indorsed  it  to  the  plaintiff  for  the  consid- 
eration of  $150  cash  down,  and  the  plaintiff's 
own  note  for  the  balance.  The  action  is 
against  the  defendant  as  indorser,  who  defends 
on  the  ground  that  the  note,  being  void  for 
usury  as  against  Ball,  is  also  void  inthehanda 
of  the  plaintiff.  The  latter  insists  that  the 
note  having  been  transferred  to  him  bona  fide, 
while  the  1  R.  S. ,  772.  sec.  5  was  in  force,  he 
is  not  affected  by  the  usury.  To  this  it  is  an- 
swered that  though  the  transfer  may  have  been 
bona  fide  as  to  the  $150,  yet  it  is  not  so  as  ta 
the  balance;  and  on  this  question  under  the 
statute  the  argument  proceeded  at  the  bar. 

We  are  of  opinion  that  the  statute  has  no 
connection  with  the  case.  The  defendant  ia 
not  sued  as  maker;  and  neither  under  the  stat- 
ute nor  any  other  law  is  it  competent  for  him 
to  say  that  his  indorsement  is  invalid.  This 
was  a  new  contract  made  for  a  valuable  con- 
sideration as  between  him  and  the  plaintiff. 
What  is  equitably  due  may  be  inquired  into; 
but  the  *defendant  is  estopped  from  [*493 
setting  up  usury.  This  has  repeatedly  been 
held  as  to  negotiable  paper  given  to  secure  a 
gaming  debt,  which  stands  on  the  same  foot- 
ing with  usurious  paper.  In  Edwards  v.  Dick, 
4  B.  and  Aid.,  212,  the  action  was  against  one 
who  had  taken  a  bill  for  a  gambling  debt,  and 
indorsed  it  to  the  plaintiff  for  a  valuable  con- 
sideration. He  was  held  estopped  to  say  it 
was  void.  Abbott,  Ch.  J.,  adverting  to  usuri- 
ous contracts,  said  there  was  no  case  upon  the 
Statute  of  Usury  denying  that  a  holder  for 
valuable  consideration  may  sue  his  immediate 
indorser.  The  material  cases  both  on  the  Stat- 
ute of  Usury  and  Gaming,  are  cited  and  com- 
mented upon  by  him.  The  debt  arises  upon 
an  independent  contract.  The  indorser  does 
what  is  equivalent  to  the  drawing  of  a  new 
bill,  on  a  new  consideration  moving  from  a 
stranger  to  the  usurious  transaction.  The  con- 
tents of  the  paper  are  referred  to  merely  to  fix 
the  amount  due;  and  the  indorsee  must  in  such 
cases  be  considered  a  bona  fide  holder  where 
the  transfer  is  not  intended  by  him  to  carry 

NOTE.—  Usury.  See  Seymour  v.  Strong,  4  Hill,  255,. 
note,  and  notes  cited. 
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out  the  original  usurious  transaction.  Mr. 
Chitty,  speaking  on  this  subject,  says:  "At  all 
events,  in  all  cases,  an  innocent,  bona  fide  as- 
signee may  sue  his  immediate  indorser  on  the 
bill,  though  he  could  not  sue  the  drawer  or 
acceptor,  because  such  action  would  not,  neces- 
sarily, give  effect  to  the  usurious  bargain  which 
it  is  the  object  of  the  statute  to  prevent."  Chit. 
Bills,  109,  Am.  ed.  1839.  Ord  says,  that 
"though  a  bill  given  on  an  usurious  consider- 
ation to  the  lender  of  the  money,  and  after- 
wards indorsed  over  to  a  person  who  is  igno- 
rant of  the  usury,  for  a  valuable  consideration, 
is  void  between  the  indorsee  and  the  drawer, 
it  should  seem  to  be  good  between  the  indors- 
ee and  payee  or  indorser."  Ord,  Usury,  109. 
and  though  there  were  no  cases  in  his  time  di- 
rectly to  the  point,  he  was  able  to  cite  Hussey 
v.  Jacob,  Com.  4,  on  the  Statute  of  Gaming; 
and  the  authorities  cited  by  Chitty  will  be 
found  to  remove  all  doubt.  The  case  put  by 
Ord  is  the  exact  case  at  bar.  The  defendant 
has  indorsed  for  valuable  consideration,  viz.: 
the  plaintiff's  money  and  note,  who  was  igno- 
rant of  the  usury.  It  may  be  admitted  that, 
had  Ball  the  maker  been  sued,  we  should  have 
been  bound  to  restrict  the  recovery  to  the  $150 
494*]  *paid.  Yet  that  by  no  means  follows 
as  to  the  defendant.  He  took  money  in  part, 
and  the  plaintiff's  note  for  the  balance,  for 
which  he  indorsed  the  note  in  suit.  It  was  an 
exchange  of  securities,  and  had  the  whole  con- 
sideration been  paid  by  the  plaintiffs  note 
alone,  the  transaction  would  clearly  have  been 
valid,  A  fortiori,  where  part  consists  of  mon- 
ey and  the  balance  in  a  note. 

The  verdict  was  right,  and  the  motion  for  a 
new  trial  should,  therefore,  be  denied. 

New  trial  denied. 

Cited  In— 28  N.  Y.,  485:  41  N.  Y.,264;  2  Hun,  489; 
30  Barb.,  628 :  39  Barb.,  47 ;  5  T.  &  C.,  58 ;  19  How.  Pr., 
43 : 10  Abb.  Pr.,  28 ;  37  Super..  285 ;  5  Legr-  Obs..  16. 


HANCOX  ET  AL.  v.  DUNNING  &  BROWN- 
ING. 

Lien  on  Vessel  under  Statute — How  Lost. 

Thoujrh,  after  a  lien  had  been  acquired  upon  a 
vessel  pursuant  to  2  R.  S.,  493.  she  made  a  short  ex- 
cursion beyond  the  bounds  of  the  State,  for  the 
mere  purpose  of  testing  her  machinery,  and  Imme- 
diately returned ;  held  that  the  creditor  had  not 
thereby  lost  his  lien. 

Otherwise,  had  the  vessel  left  the  State  on  a  trip 
or  voyage  In  pursuit  of  some  kind  of  trade  or  busi- 
ness. Per  Bronson,  J. 

Citation— 2  R.  8.,  493,  sec.  2. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  Dunning  &  Browning  sued  Han 
cox  and  others  in  the  court  below,  in  debt  on 
bond.  The  plaintiffs  had  attached  the  steam- 
boat Napoleon,  in  the  City  and  Port  of  N.  Y., 
and  the  defendants  gave  the  bond  to  obtain 
the  discharge  of  the  vessel,  with  a  condition 
to  pay  the  claims  which  had  been  exhibited, 
ana  which  should  be  established  to  have  been 
subsisting  Hens  at  the  time  they  were  exhibit- 
ed. The  cause  was  referred,  and  on  the  hear- 
ing it  appeared  that  prior  to  February  28,  1842, 
the  plaintiffs  had,  at  the  request  of  the  master, 
furnished  work,  labor  and  materials  for  the 
repair  of  The  Napoleon  to  the  amount  of 
HILL  6. 


$775.46,  the  principal  part  of  which  was  ex- 
pended upon  the  boilers  of  the  boat.  After 
the  repairs  were  completed,  and  March  19, 
1842,  the  boat  left  the  City  of  N.  Y.  to  try  her 
boilers,  and  went  on  an  excursion.  The  boat 
went  around  Staten  Island,  landed  and  made 
fast  to  the  dock  at  Perth  *Amboy,  in  [*495 
N.  J.,  and  remained  there  about  two  hours, 
when  she  returned  to  her  former  berth  in  the 
City  of  N.  Y.  She  left  N.  Y.  between  9  and 
10  o'clock  in  the  forenoon,  and  got  back 
about  5  or  6  o'clock  in  the  afternoon  of  the 
same  day.  There  were  twenty  or  twenty-five 
persons  on  board,  invited  by  the  master,  who 
said  he  was  going  to  try  the  boilers  which  had 
been  repaired.  The  persons  on  board  paid  no 
fare.  They  requested  the  master  to  go  around 
Staten  Island,  and  also  to  stop  at  Perth  Amboy. 
March  26,  1842,  the  attachment  issued,  and 
the  boat  was  seized.  The  defendants  insisted 
that  the  boat  had  left  the  State,  within  the 
meaning  of  the  statute,  and  that  the  lien  had, 
consequently,  ceased.  The  referee  overruled 
the  objection,  and  reported  in  favor  of  the 
plaintiffs.  The  defendants  moved  in  the  court 
below  to  set  aside  the  report,  but  the  motion 
was  denied,  and  judgment  rendered  for  the 
plaintiffs.  A  case  having  been  settled  and  in- 
serted in  the  record,  the  defendants  brought  er- 
ror. 

Mr.  A.  Schell,  for  the  plaintiffs  in  error, 
cited  2  R.  S.,  493,  sec.  2;  5  Hill,  34;  6  Wend., 
553;9/rf.,340;  20  Id.,  555. 

Mr.  E.  Sandford,  for  the  defendants  in 
error,  cited  1  Kent,  Com.,  460-465;  15  Johns., 
358;  3  Cow.,  89;  1  Pick.,  254;  6  Paige,  332;  11 
Wend.,  45. 

By  (he  Court,  Bronson,  J.  The  statute 
provides,  that  "When  the  ship  or  vessel  shall 
depart  from  the  port  at  which  she  was  when 
such  debt  was  contracted,  to  some  other  port 
within  this  State,  every  such  debt  shall  cease 
to  be  a  lien  at  the  expiration  of  twelve  days 
after  the  day  of  such  departure;  and  in  all  cases 
such  lien  shall  cease  immediately  after  the  ves- 
sel shall  have  left  this  State."  2  R.  S.,  493,  sec. 
2.  The  reasonable  construction  is,  that  the  lien 
ceases  when  the  vessel  departs  from  the  port 
where  the  repairs  were  made,  or  leaves  the 
State,  upon  a  voyage  or  trip  in  the  pursuit  of 
some  kind  of  trade  or  business.  Here  there 
was  nothing  but  an  experimental  excursion  by 
way  of  trying  the  newly  repaired  boilers,  with- 
out any  intention  *on  the  part  of  the  [*4J)O 
master  to  leave  the  State  for  any  purpose.  And 
although,  at  the  request  of  the  friends  he  had 
invited  to  go  with  him,  he  passed  outside  of 
Staten  Island,  and  made  a  short  stop  at  Perth 
Amboy.  I  think  this  was  not  a  leaving  of  the 
State  within  the  meaning  of  the  statute. 

Judgment  affirmed. 

Reviewed— 2  Sandf..  3P8. 

Cited  in-57  N.  Y.,  118;  3  Lans..  419;  23  How.  Pr.. 
375;  Abb.  Adm.,  172;  Olcott,  405,407  ;  1  Spraffue,292. 


BOWNE  AND  MILLARD  v.  MELLOR. 

Practice  in  Justice  Court — Long  Attachment. 

If  a  suit  l>e  commenced  before  a  justice,  against  a 
non-resident  of  the  county, by  lonjr  attachment,  and 
the  plaintiff  fall  to  appear  on  there-turn  day  thereof, 

485 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1844 


the  defendant  may  either  treat  the  process  as  void, 
and  recover  his  damages  in  an  action  of  trespass,  or 
waive  the  irregularity  and  take  his  remedy  on  the 
attachment  bond. 

ERROR  to  the  Delaware  C.  P.,  where  Mel- 
lor  brought  an  action  of  debt  on  an  attach- 
ment bond  executed  by  Bowne  and  Millard. 
The  case  was  this:  March  27. 1841,  Bowne  ap- 
plied to  a  justice  of  the  peace  of  the  County  of 
Delaware,  for  an  attachment  against  Mellor.on 
the  ground  that  he  was  about  to  depart  from 
the  county  with  intent  to  defraud  his  credit- 
ors. 2  R.  S..  230,  sec.  26.  An  affidavit  was 
made,  and  the  bond  in  question  executed  by 
Bowne,  with  Millard  as  his  surety,  conditioned 
to  pay  Mellor  all  damages  and  costs  which  he 
might  sustain  by  reason  of  issuing  the  attach- 
ment, if  Bowne  failed  to  recover  judgment. 
Sec.  29.  The  justice  issued  the  attachment, 
which  was  made  returnable  seven  days  after- 
wards, and  the  goods  of  Mellor  were  attached. 
Bowne  did  not  appear  on  the  return  of  the  at- 
tachment, and  nothing  further  was  done  in  the 
suit;  whereupon  Mellor  brought  this  action. 
The  defendants  proved  that  Mellor  was  a  resi 
dent  of  the  County  of  Dutchess,  when  the  at- 
tachment issued;  and  as  he  was  not,  therefore, 
liable  to  be  sued  by  a  long  attachment,  they 
insisted  that  the  bond  was  void.  The  court 
overruled  the  objection,  to  which  the  defend- 
ants excepted,  and  the  jury  found  a  verdict  for 
497*]  *the  plaintiff .  The  same  defense  was 
also  set  up  by  a  special  plea,  to  which  the 
plaintiff  demurred,  and  the  court  below  gave 
judgment  in  his  favor.  The  defendants  brought 
error. 

Mr.  S.  Gordon,  for  plaintiffs  in  error. 

Mr.  A.  J.  Parker,  for  defendant  in  error. 

By  the  Court,  Bronson,  J.  As  Mellor  was 
not  a  resident  of  the  County  of  Delaware,  there 
should  have  been  a  short,  instead  of  a  long  at- 
tachment. He  might  have  treated  the  process 
as  void,  and  recovered  his  damages  in  an  action 
of  trespass.  But  he  elected,  as  I  think  he  had 
a  right  to  do,  to  waive  the  irregularity,  and 
take  his  remedy  on  the  bond.  Having  adopted 
that  course,  Bowne,  who  procured  the  attach- 
ment to  be  issued,  was  not  at  liberty  to  show 
the  irregularity  for  the  purpose  of  defeating 
the  action. 

Judgment  affirmed. 

Followed— 17  Hun,  499. 

Cited  in— 4  N.  Y.,  380;  36  N.  Y.,  421;  7  Barb.,  256; 
28  Barb.,  670 ;  17  How.  Pr.,  94 ;  8  Abb.  Pr.,  118 ;  8 
Legr.  Oba.,  101. 


BELL®.  POTTER. 

Landlord  and  Tenant — Distress  for  Rent. 

Where,  on  the  expiration  of  a  parol  lease  to  B. 
and  M.  for  a  year,  the  landlord  executed  a  written 
lease  to  B.  for  six  years,  who  afterwards  continued 
to  occupy  alone ;  held,  that  bis  goods  could  not  be 
distrained,  within  the  six  months  mentioned  in  2  B. 
S.,  500,  sec.  1,  for  the  rent  of  the  preceding  tenancy, 
though  they  were  on  the  premises  when  the  rent 
fell  due,  and  had  remained  there  ever  since. 

The  case  of  Webber  v.  Shearman,  ante,  p.  20,  com- 
mented on  and  limited. 

Citations— 8  Anne,  ch.  14 ;  1  B.  L.,  438,  sec.  17 ;  12 
Pick.  Stat.  at  L.,  69,  sees.  6, 7 ;  5  Cow.,  407 :  2  Wend., 
148;  3  B.  S.,  761 ;  2  B.  S..  500,  sec.  1:  3  Hill,  547;  13 
Wend.,  479 ;  2  Salk.,  414 ;  Bradby,  Distr.;  6  Hill,  20. 
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rp  ROVER  for  two  turning-lathes  and  four 
J.  iron  kettles,  tried  at  the  Montgomery  Cir- 
cuit in  1843,  before  Willard,  C.  Judge.  The 
property  in  question  was  originally  owned  by 
the  plaintiff  and  one  Marcellus,  who  were  co- 
partners in  manufacturing  iron  castings,  and 
carried  on  the  business  at  a  furnace  in  Amster- 
dam. They  occupied  the  furnace  from  June 
1,  1837.  to  June  1,  1840,  under  a  parol  lease 
from  Timothy  Livingston.  May  28, 1840,  Liv- 
ingston conveyed  *the  furnace  to  the  [*498 
defendant,  who  gave  notice  thereof  to  the 
plaintiff  and  Marcellus  on  or  about  June  1, 
1840,  and  then  they  agreed  with  the  defendant 
that  the  rent  afterwards  accruing  should  be 
paid  to  him.  The  plaintiff  and  Marcellus  con- 
tinued to  occupy  the  furnace,  and  carry  on 
their  business,  until  March  1,  1841,  when  Mar- 
cellus sold  all  his  interest  in  the  partnership 
effects  to  the  plaintiff,  including  the  property 
in  question,  and  the  firm  was  dissolved.  From 
this  time,  the  plaintiff  alone  carried  on  the  bus- 
iness of  manufacturing  castings  at  the  furnace, 
and  June  1, 1841,  he  took  a  written  lease  of  the 
furnace  from  the  defendant,  containing  a 
clause  as  follows:  "To  hold  the  same,  with 
the  appurtenances,  and  the  sole  and  uninter- 
rupted use  and  occupation  thereof,  unto  the 
said  party  of  the  second  part  [the  plaintiff], 
his  heirs,  executors,  etc.,  for  the  term  of  six 
years,  at  the  yearly  rent  of  two  hundred  dol- 
lars, payable  in  equal  yearly  payments,"  etc. 
The  property  in  question  was  on  the  demised 
premises  when  the  plaintiff  and  Marcellus  dis- 
solved partnership,  and  remained  there  until 
November  4, 1841, when  the  defendant  seized  It 
under  a  landlord's  warrant,  by  way  of  distress 
for  rent.  This  rent  accrued  for  the  use  of  the 
premises  during  the  year  ending  Junel,  1841, 
and  fell  due  on  that  day. 

The  circuit  judge  decided  that  the  giving  of 
the  written  lease  by  the  defendant  to  the  plaint- 
iff June  1,  1840  deprived  the  former  of  his 
right  to  distrain  for  rent  then  in  arrear,  and 
left  him  to  his  remedy  by  action.  The  jury 
found  a  verdict  in  favor  of  the  plaintiff  for  the 
value  of  the  property,  and  the  defendant  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  A.  C.  Paige,  for  defendant. 

Messrs.  D.  Wright  and  N.  Hill,  Jr..  for 
plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  By  the  Stat- 
ute 8  Anne,  ch.  14,  of  which  our  old  Act  was 
almost  a  literal  transcript,  1  R.  L.,  438,  sec.  17, 
it  was  provided,  "  That  it  shall  and  may  be 
lawful  for  any  person  or  persons,  having  any 
rent  in  arrear  or  *due  upon  any  lease  [*499 
for  life  or  lives,  or  for  years,  etc.,  ended  or 
determined,  to  distrain  for  such  arrears,  after 
the  determination  of  the  said  respective  leases, 
in  the  same  manner  as  they  might  have  done, 
if  such  lease,  etc.,  had  not  been  ended  or  de- 
termined; Provided,  that  such  distress  be  made 
within  the  space  of  six  calendar  months  after 
the  determination  of  such  lease,  and  during 
the  continuance  of  such  landlord's  title  or  in- 
terest, and  during  the  possession  of  the  tenant 
from  whom  such  arrears  became  due. "  12  Pick. 
Stat.  at  L.,  69,  sees.  6,  7. 

The  object  of  the  statute  was,  to  enable  the 
landlord  to  distrain  after  the  expiration  of  the 
term,  which  could  not  be  done  at  common  law. 
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But  in  order  to  keep  the  remedy  alive,  accord- 
ing to  the  terms  of  the  provision,  the  tenant 
must  have  continued  in  possession.  Hence,  in 
Terboss  v.  Williams,  5  Cow. ,  407,  where  the  lease 
had  expired  and  the  tenant  had  left  the  prem- 
ises with  his  goods  before  the  landlord  dis- 
trained, it  was  agreed  that  the  distress  was  ille- 
gal, the  case  not  coming  within  the  statute.  S. 
C.  in  error,  2  Wend.,  148. 

When  the  provision  was  incorporated  in  the 
revision  of  1830,  it  was  modified,  with  a  view 
to  meet  what  was  supposed  to  be  the  injustice 
of  the  above  case.  3  R.  S.,  761.  But,  like  many 
other  provisions  in  the  new  code,  where  a  sin- 
gle instance  of  apparent  wrong  suggested  and 
led  to  the  modification  of  a  general  principle, 
the  full  effect  of  the  phraseology  employed  was 
not  foreseen.  It  is  as  follows:  "  Within  six 
months  after  the  determination  of  any  lease 
for  life,  or  for  years,  etc.,  any  person  having 
rent  due  upon  such  demise  in  arrear,  may 
distrain  for  such  arrears,  either  upon  any 
goods  remaining  on  the  demised  premises,  or 
upon  any  goods  that  may  have  been  removed, 
in  the  same  manner,  within  the  same  time  and 
under  the  same  provisions  and  restrictions,  as 
if  such  lease  or  tenancy  had  not  ended."  2  R. 
S.,  500,  sec.  1. 

According  to  the  words  of  this  provision,  in- 
asmuch as  the  continuance  of  the  landlord's  in- 
terest and  the  tenant's  possession  is  no  longer  a 
condition  to  the  remedy  within  the  six  months, 
the  goods  of  any  succeeding  tenant  who  may 
have  taken  a  lease  of  the  landlord  would  besub- 
5OO*]  ject  to  the  rent  of  the  preceding  *term; 
and,  therefore,  it  is  insisted,  with  some  plausibil- 
ity, that  the  goods  of  the  present  plaintiff  were 
subject  to  the  distress  in  question.  But  it  is  im- 
possible to  hold  that  the  Legislature  intended 
any  such  consequence,  when  they  changed  the 
phraseology  of  the  previous  statute.  On  the 
contrary,  we  are  bound  to  restrain  the  opera- 
tion of  the  new  provision,  by  keeping  steadily 
before  us  the  object  in  view,  which  was  simply 
to  enable  the  landlord  to  distrain,  within  the 
six  months,  upon  the  goods  of  the  tenant  re- 
maining on  the  demised  premises,  or  which 
have  been  removed,  notwithstanding  he  has 
abandoned  the  possession.  To  give  the  pro- 
vision a  literal  construction,  and  thereby  au- 
thorize the  landlord  to  distrain  upon  the  goods 
of  a  succeeding  tenant,  who  has  taken  posses- 
sion under  a  new  and  different  demise,  would 
be  sanctioning  a  wrong  far  greater  than  the 
one  which  the  Legislature  intended  to  remedy. 

It  was,  at  least,  impliedly  conceded  in 
Sherwood  v.  Phillips.  13  Wend,  479  and  Web- 
ber v.  Shearman,  3  Hill,  547,  that  had  it  ap- 
peared in  those  cases  that  the  tenant  was  in  the 
occupation  of  the  premises  under  a  new  and 
distinct  demise  for  several  years,  and  not  by 
the  mere  act  of  holding  over,  the  remedy  by 
distress  for  the  rent  accruing  during  the  pre- 
ceding years  could  not  have  been  upheld.  That 
principle  will  be  found  distinctly  recognized  in 
Legg  v.  Strudicick,  2  Salk.,  414,  and  in  various 
other  cases  referred  to  in  Sherwood  v.  Phillips. 
See,  also,  Brad  by,  Distr.,  70.  When  the  case 
of  Webber  v.  Shearman  was  before  us  the  last 
time,  ante,  p.  20,  we  decided  that  the  occu- 
pancy by  the  tenant  under  new  leases  from 
the  landlord,  executed  each  year,  was  in  legal 
effect  the  same  as  a  holding  over  so  far  as  the 
HIM,  6. 


right  of  distress  was  concerned;  but  it  was  ad- 
mitted to  be  otherwise  where  the  new  leases  are 
for  more  than  a  year.  That  case  undoubtedly 
went  to  the  extreme  in  favor  of  the  landlord's 
remedy,  and  we  cannot  consent  to  extend  the 
principle  further. 

In  the  present  case,  the  new  lease  was  not 
for  one  year,  but  for  six;  and  the  former  lease 
was  not.to  the  plaintiff,  but  to  him  and  another 
jointly.  It  is  impossible  to  uphold  the  distress 
*made  by  the  defendant,  without  going  [*5O1 
the  length  of  allowing  the  enforcement  of  the 
remedy,  in  all  cases,  against  the  incoming 
tenant. 

New  trial  denied. 


THE  PROPRIETORS  OF  THE  COMMON 
AND  UNDIVIDED  LAND  AND  MEAD- 
OWS OF  SOUTHOLD 

HORTON. 

Ejectment— Parties — Proof  of  Existence  of  Cor- 
poration— Statutes — Pleading. 

Where  the  plaintiffs  in  ejectment  sue  as  a  corpora- 
tion created  by  or  under  a  statute  of  this  State, 
though  the  only  plea  interposed  be  the  general  is- 
sue, they  are  bound  to  prove  the  existence  of  such 
corporation,  notwithstanding:  the  provision  in  2  R. 
S.,  548,  sec.  3. 

The  above  provision  has  no  application  to  actions 
in  which  the  plea  of  imi  tiel  corporation  cannot  be 
pleaded.  Per  Beardsley,  J. 

The  Act  passed  April  8,  1796,  entitled  "An  Act 
Relative  to  the  Common  and  Undivided  Lands  and 
Meadows  in  Southold,"  etc.,  3  Greenl.  L.  of  N.  Y., 
330,  does  not  give  the  proprietors  of  those  lands  the 
rijrht  of  suing;  as  a  corporation. 

Citations— 2  R.  S.,  306,  sec.  22:  458.  sec.  3:  Act* 
April  8, 1796 ;  3  Greenl.  L.  N.  Y.,  330. 

PJECTMENT  for  six  acres  of  land  lying  in 
JU  the  Town  of  Southold,  Suffolk  Co..  tried 
before  Ruggles,  C.  Judge,  in  May,  1842.  The 
declaration  commenced  thus:  "  The  proprie- 
tors of  the  Common  and  Undivided  Land  and 
Meadows  of  Southold,  being  a  Corporation 
created  by  and  under  a  statute  of  the  State  of 
New  York,  plaintiffs  in  this  suit,"  etc.,  and 
then  proceeded  in  the  usual  form.  The  de- 
fendants pleaded  the  general  issue.  On  the 
trial,  the  plaintiffs  read  in  evidence,  among  other 
things,  an  Act  of  the  Legislature  passed  April 
8,  1796,  entitled  "An  Act  Relative  to  the  Com- 
mon and  Undivided  Lands  and  Meadows  in 
Southold,  in  the  County  of  Suffolk."  3  Greenl. 
L.  of  N.  Y.,  330.  They  also  gave  in  evidence 
a  patent  granted  by  Edmund  Andross,  bearing 
date  October  31,  1676,  the  contents  of  which 
are  sufficiently  stated  in  the  opinion  of  the 
court.  When  the  testimony  on  the  part  of  the 
plaintiffs  was  closed,  the  defendant  moved  for 
a  nonsuit,  insisting  that  the  plaintiffs  were  not 
a  Corporation,  and  that  the  action  could  not  be 
maintained  by  them  assuch.  The  circuit  judge 
overruled  the  motion,  and  the  jury  found  a 
verdict  in  favor  of  the  plaintiffs.  *The  [*5O2 
defendant  now  moved  for  a  new  trial  on  a  bill 
of  exceptions. 

Mr.  W.  P.  Buffett,  for  defendant. 

Mr.  S.  B.  Strong,  for  plaintiffs. 

By  the  Court,  Beardsley.  J.  The  plaint- 
iffs insist,  among  other  things,  that  the  plea  of 
the  general  issue  admits  them  to  be  a  Corpora- 
tion and,  therefore,  superseded  the  necessity  of 
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proving  their  corporate  existence  on  the  trial 
of  the  cause.  This  counter  objection,  in  avoid- 
ance of  the  point  raised  on  the  part  of  the  de- 
fendant, is  founded  on  the  statute  which  de- 
clares that,  "In  suits  brought  by  a  corporation 
created  by  or  under  any  statute  of  this  State, 
it  shall  not  be  necessary  to  prove  on  the  trial 
of  the  cause,  the  existence  of  such  corporation, 
unless  the  defendant  shall  have  pleaded  in 
abatement  or  in  bar,  that  the  plaintiffs  are  not 
a  corporation."  2  R.  S.,  458,  sec.  8. 

But  this  enactment  has  no  application  to  the 
present  case.  In  ejectment  the  defendant  can- 
not plead  in  abatement  or  in  bar  that  the  plaint- 
iffs are  not  a  Corporation,  as  he  may  do  in 
most  other  actions,  but  is  confined  to  the  gen- 
eral issue.  2  R.  S. ,  306,  sec.  22.  The  enact- 
ment on  which  the  plaintiffs  rely,  moreover,  is 
in  terms  restricted  to  "suits  brought  by  a  cor- 
poration created  by  or  under  any  statute  of  this 
State;"  and  it  is  always  open  to  inquiry,  as  a 
question  of  law, whether  the  plaintiff.prosecut- 
ing  as  such  corporation,  was  or  could  have 
been  created  by  or  under  any  such  statute. 
Corporations  are  sometimes  created  ipso  facto, 
et  eo  instanti,  by  the  mere  passage  of  a  statute; 
but  more  frequently  the  statute  declares  and 
points  out  the  mode  in  which  the  legal  body 
may  thereafter  be  brought  into  existence.  It 
is  to  corporations  of  the  latter  class,  and  to  ac- 
tions in  which  the  plea  of  nul  tiei  corporation 
may  be  pleaded,  that  the  statute  applies;  but  it 
is  wholly  inapplicable  to  the  present  case. 

It  is  urged  on  the  part  of  the  plaintiffs,  that 
they  were  created  a  corporation  by  the  patent 
given  in  evidence  on  the  trial,  and  which  was 
issued  in  1676,  by  Edmund  Andross,  who  is 
5O3*]  therein  *described  as  "  Seigneur  of, 
etc.,  Lieut,  and  Governor  Gen'l  under  his 
Royall  Highness,  James,  Duke  of  York  and 
Albany,  etc.,  of  all  his  terrytoryes  in  Ameri- 
ca." This  patent,  after  reciting  that  there  is  a 
town  on  Long  Island  called  and  known  by  the 
name  of  Southold,  "  having  a  certain  tract  of 
land  thereunto  belonging,"  [describing  it]  (a), 
proceeds  as  follows:  "Now  for  a  confirmation 
unto  the  present  freeholders  inhabitants  of  ye 
sd  town  and  precints,  Know  ye  that  by  virtue 
of  His  Majestie's  letters  pattants  and  the  com- 
mission and  authority  unto  me  given  by  his 
Royall  Highness,  I  have  ratified,  confirmed  and 

f  ranted,  and  by  these  presents  doe  hereby  rati- 
y,  confirm  and  grant,  unto  Isaac  Arnold,  jus- 
tice of  ye  peace,  Capt.  John  Young,  Joshua 
Horton,  constable,  and  Barnabas  Horton,  Ben- 
jamin Youngs,  Samuel  Glover,  and  Jacob  Co- 
rey, overseers,  as  patentees,  for  and  on  behalf 
of  themselves  and  their  associates,  the  free- 
holders and  inhabitants  of  ye  sd  town,  their 
heirs,  successors  and  assigns."  the  said  land  in 
said  patent,  to  have  and  to  hold,  the  said  land, 
"to  the  sd  patentees  and  their  associates,  their 
heirs,  successors  and  assigns,  to  ye  proper  use 
and  behofe  of  ye  sd  patentees  and  their  associ- 
ates, their  heirs,  successors  and  assigns  forev- 
er;" the  tenure  to  be  "in  free  and  common 
socage  and  by  fealty  only  ;  provided,  always, 
etc. ,  that  all  the  sd  lands  and  plantations  within 
the  sd  limitts  or  bounds  shall  have  relation  to 
ye  town  in  generall  for  the  well  government 

(a)  For  the  description,  see  Thompson's  History  of 
Long  Island,  Vol.  I.,  p.  385. 
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thereof;  and  if  it  shall  soe  happen  that  any  part 
or  parcell  of  sd  lands,  etc.,  be  not  already  pur- 
chased of  ye  Indians,  it  may  be  purchased  (as 
occasion)  according  to  law.  The  patent  also 
confirmed  and  granted  unto  the  said  "patentees 
and  their  associates,  their  heirs,  successors  and 
assigns,  all  the  privileges  and  immunities  be- 
longing to  a  town,  within  this  government, 
and  that  the  place  of  their  present  habitation 
and  abode  shall  continue  and  retain  ye  name  of 
Southold.  by  which  name  and  stile  it  shall  be 
distinguished  and  known  in  all  bargains  and 
sales,  deeds,  records  and  wrightings,  they  mak- 
ing improvement  on  the  said  land  and  conform- 
ing "themselves  according  to  law,  and  [*5O4 
yielding  and  paying  therefore  yearly  and  every 
yeare  unto  his  Royall  Highness'  use  as  a  quitt 
rent  one  fat  lamb  unto  such  officer  and  officers 
there  in  authority  as  shall  be  empowered  to  re- 
ceive the  same."  It  was  admitted  on  the  trial 
that  the  lands  in  controversy  were  part  of  the 
premises  described  in  said  patent. 

It  is  deemed  unnecessary,  as  the  case  is  now 
presented, and  would  be  out  of  place,  to  attempt 
any  explanation  of  the  true  meaning  and  effect 
of  this  patent  from  Governor  Andross.  The 
effect  of  it  may  have  been  to  confer  on  the 
Town  of  Southold  corporate  powers,  and  to 
invest  it  with  an  absolute  right  and  title  to  these 
lands.  But  upon  this,  no  opinion  is  intended 
to  be  expressed.  It  is  enough  at  present  to  say, 
the  patent  furnishes  no  ground  whatever  for 
holding  that  such  a  Corporation  as  the  plaint- 
iffs claim  to  be  was  thereby  created.  The  dec 
laration  alleges  that  they  were  incorporated  by 
an  Act  of  the  Legislature  of  the  State,  and  it 
was  necessary  to  prove  the  averment. 

Were  the  plaintiffs  created  a  Corporation  by 
the  Act  of  April  8,  1790?  This  Act  has  refer- 
ence to  the  "common  and  undivided  lands  and 
meadows  in  Southold,"  and  was  manifestly 
framed  and  enacted  upon  the  supposition  that 
these  lands  and  meadows  were  owned  by  in- 
dividual proprietors,  and  not  by  the  town  in 
its  corporate  capacity  and  character.  It  recites 
that  said  "proprietors"  had  petitioned  the  Leg- 
islature— not  that  the  Town  of  Southold  had 
done  so — and  that  by  their  petition  they  "re- 
quested legislative  aid  to  enable  them  more  ad- 
vantageously to  improve  their  said  lands  and 
meadows."  It  then  proceeds  to  authorize  "the 
said  proprietors  to  meet  on  the  second  Tuesday 
of  April  next,  at  the  house  of  Moses  Case,  and 
annually  thereafter  on  the  second  Tuesday  in 
April,  at  such  place  as  a  majority  of  them  shall 
direct;"  and  it  declares  that  the  proprietors,  or 
a  majority  of  them  so  assembled,  may  make 
"such  prudential  rules  and  regulations  for  the 
better  improving  and  managing  their  said  com- 
mon and  undivided  lands  and  meadows,  as 
they  shall  judge  proper;"  that  they  may  "elect 
three  trustees  to  have  the  superintendence  and 
management  of  their  said  lands  *and  [*5O5 
meadows,  according  to  such  rules  and  regula- 
tions as  aforesaid  to  be  made  at  such  meetings;" 
that  the  trustees  "may  sue  for  and  recover,  for 
the  use  of  the  said  proprietors,  all  such  penal- 
ties as  shall  be  made  for  the  breach  of  the  said 
rules  and  regulations;"  that  special  meetings 
may  be  called  by  the  trustees ;  and  that  the 
votes  of  the  proprietors,  at  their  meetings,  shall 
"be  counted  according  to  the  number  of  rights 
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owned  by  each  proprietor  who  shall  vote,"  etc. 
3Greenl.  L.  of  N.  Y.,330. 
The  Act  assumes  that  the  proprietors  of  these 
lands  and  meadows  were  tenants  in  common, 
having  title  to  different  shares  and  proportions 
thereof;  and  it  leaves  the  title  as  it  previously 
existed,  in  the  individual  proprietors.  They 
were  probably  quite  numerous,  so  as  to  make 
it  inconvenient  for  them  all  to  attend  to  what- 
ever might  concern  their  common  interest  in 
the  management  of  this  property;  and,  there- 
fore, they  asked  legislative  aid,  not  to  make  the 
owners  a  corporation,  and  transfer  these  com- 
mon lands  to  the  new  body  to  be  created,  but 
"to  enable  them,"  as  the  Act  declares,  "more 
advantageously  to  improve  their  said  lands  and 
meadows."  This  is  all  the  proprietors  desired, 
and  it  is  all  the  Act  provides  for.  They  were 
unauthorized  to  ' '  elect  three  trustees  to  have 
the  superintendence  and  management"  of  the 
property,  "according  to  such  rules  and  regu- 
lations" as  should  be  made  at  the  meetings  of 
the  individual  proprietors.  These  rules  and 
regulations  were  to  be  "for  the  better  improv- 
ing and  managing"  of  "said  common  and  un- 
divided lands  and  meadows,"  and  could  have 
no  bearing  whatever  upon  the  title  to  the  prop- 
erty. Nor,  indeed,  has  the  Act,  in  any  of  its 
provisions,  so  much  as  a  single  feature  which 
looks  to  the  transfer  of  title  from  the  individual 
owners  to  a  legal  person  created  by  the  Act. 
There  was  apparently  no  necessity  for  the  cre- 
ation of  such  a  legal  entity,  or  for  the  transfer 
of  title  to  anyone.  The  proprietors,  in  asking 
legislative  aid,  looked  only  to  "  the  better  im- 
proving and  managing"  of  their  property;  and 
the  mode  in  which  this  was  to  be  effected  was 
by  the  election  of  trustees  who  were  "to  have 
the  superintendence  and  management"  of  the 
property,  the  title  remaining,  as  before,  in  the 
individual  owners  thereof. 
5O6*J  *It  must  be  admitted  that  these  lands 
and  meadows  were  by  this  Act  subjected  to 
peculiar  legal  provisions,  in  many  respects 
variant  from  those  which  usually  apply  to 
lands  held  in  common.  The  power  to  improve 
and  manage  the  common  property  was  vested 
in  a  majority  in  interest  of  the  owners,  when 
legally  convened,  to  be  exercised  through  the 
agency  of  trustees  elected  from  time  to  time  ; 
whereas,  the  general  law  requires  an  entire 
unanimity  on  the  part  of  the  several  owners  to 
effect  the  same  objects.  Peculiar  reasons  must 
have  existed  for  the  passage  of  such  an  Act, 
but  with  these  we  have  no  present  concern. 
And  as  the  Act  appears  to  have  been  passed  on 
the  "  petition"  of  the  several  proprietors  and, 
consequently,  with  their  concurrence  and  con- 
sent, it  was,  undoubtedly,  within  the  limits  of 
the  constitutional  power  of  the  Legislature. 
This,  however,  need  not  be  determined  here. 
The  plaintiffs  claim  that  the  Act  is  valid.  If, 
on  the  other  hand,  it  is  void,  their  case  falls 
witli  it.  But  assuming  its  validity,  we  are  un- 
able to  perceive  that  it  makes  the  plaintiffs  a 
Corporation,  or  gives  them  any  capacity  to  sue. 
The  motion  for  a  nonsuit  should,  therefore, 
have  been  granted,  and  the  defendant  is  enti- 
tled to  a  new  trial. 
New  trial  granted. 

Distinguished— 16  How.  Pr.,  102. 
Cited  ln-13  How.  Pr.,  274 ;  7  Abb.  Pr.,  141 ;  52  Am. 
Dec..  246  (10  Ark.,  423). 
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THE  PEOPLE  «.  BUNDLE. 

A  recognizance  for  the  appearance  of  witnesses  to 
testify  on  an  indictment  in  a  Court  of  General  Ses- 
sions, must  contain  an  acknowledgment  of  indebt- 
edness to  the  people,  and  mention  the  offense 
charged,  or  no  action  can  be  maintained  upon  It. 

DEBT  on  recognizance,  tried  before  Cush- 
man,  C.  Judge,  at  the  Columbia  Circuit,  in 
March,  1848.  On  the  trial,  the  district  attorney 
produced  the  minutes  of  the  Court  of  General 
Sessions  of  Columbia  Co.  for  September  Term, 
1841,  in  which  was  an  entry  as  follows  :  "  The 
People  v.  Ambrose  P.  Woolsey,  Milton  Niles, 
Solomon  Rundle,  etc.  [naming  seventeen 
others],  are  recognized  in  the  sum  of  $100 
each,  conditioned  for  their  *appearance  [*5O7 
at  the  next  Court  of  General  Sessions  of  the 
Peace  to  testify  on  the  part  of  the  people  in  the 
above  cause."  There  were  four  indictments 
pending  against  Woolsey  in  the  General  Ses- 
sions at  the  time  this  entry  was  made.  The 
judge  decided  that  the  entry  was  not  a  suffi- 
cient recognizance,  and  ordered  a  nonsuit.  A 
motion  was  now  made  for  a  new  trial  on  a  bill 
of  exceptions. 

Mr.  T.  Miller,  District  Atty.,  for  the 
People,  cited 2  R.  S.,  362,  sec.  23;  Id.,  746,  sec. 
24;  4  Wend.,  387;  10  Id.,  431. 

Mr.  K.  Miller,  for  the  defendant,  cited  17 
Wend..  252. 

By  the  Court,  Bronson,  J.  The  entry  pro- 
duced does  not  amount  to  a  recognizance. 
There  is  no  acknowledgment  of  indebtedness  to 
the  people  of  this  State  ;  nor  is  it  stated  that 
there  was  any  indictment  or  charge  against 
Woolsey.  The  offense,  if  any,  should  have 
been  mentioned.  If  it  was  not  utterly  void,  it 
was,  at  the  most,  only  a  memorandum  from 
which  the  record  of  a  recognizance  might  have 
been  drawn  up.  The  nonsuit  was  properly 
ordered. 

New  trial  denied. 

Cited  In -36  Barb.,  433;  1  Park.,  147. 


HINSDALE  v.  WHITE. 

Landlord  and  Tenant — Non-Payment  of  Rent — 
Remedies — Revised  Statutes. 

Though  a  lessee  be  removed  from  demised  prem- 
ises for  non-payment  of  rent,  by  summary  proceed- 
ings under  2  H.  S.,  512,  sec.  28,  et  .<••/-.  the  landlord 
may,  nevertheless,  recover  the  same  rent  by  action. 

The  provision  in  2  R.  S.,  515,  sec.  43,  does  not  op- 
erate in  such  case  to  annul  the  lease  from  its  date, 
but  only  from  the  time  of  the  default  for  which  the 
warrant  issued. 

Compensation  for  the  use  of  the  premises  by  the 
tenant  intermediate  the  default  and  the  time  he  ia 
dispossessed,  cannot  be  recovered  by  action  on  the 
lease ;  but  the  landlord's  only  remedy  is  by  proceed- 
ing against  the  tenant  as  a  wrong-doer.  Semble. 

Citations-2  R.  8.,  424,  sec.  43, 2d  ed.:  1  Leigh,  N.  P., 
Covenant,  ch.  7,  sec.  10;  LJtt.,  sec.  335;  Cro.  Ellz..  77, 
244:  1  Ashm.,  235. 

ON  error  from  the  Recorder's  Court  of  the 
City  of  Buffalo.  White  sued  Hinsdale 
before  a  justice  of  the  peace  March  30,  1848, 
and  claimed  to  recover  for  rent  due  on  a  lease. 
It  appeared  at  the  trial  that  the  plaintiff  exe- 
cuted a  lease  to  the  'defendant  of  a  [*fiO8 
house  in  the  City  of  Buffalo,  for  one  year  from 
May  1,  1842,  reserving  a  rent  of  $135,  payable 
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quarterly,  together  with  a  right  of  re-entry  for 
non-payment.  The  evidence  showed  that  the 
defendant  had  paid  the  rent  up  to  the  end  of 
the  third  quarter,  except  $22.87  ;  and  for  this 
the  action  was  brought.  It  further  appeared 
that,  before  the  suit  was  commenced,  viz.: 
March  27,  1843,  the  plaintiff  instituted  sum- 
mary proceedings  pursuant  to  2  R.  8.,  512,  sec. 
28,  et  seq. ,  alleging  the  non-payment  of  rent  due 
for  the  third  quarter,  under  which  the  defend- 
ant was  put  out  of  possession  of  the  premises 
by  virtue  of  a  warrant  duly  issued  for  that 
purpose.  The  defendant  insisted  that  these 
proceedings  were  a  bar  to  the  action  ;  but  the 
justice  rendered  judgment  in  favor  of  the 
plaintiff  for  the  amount  claimed.  The  judg- 
ment was  afterwards  affirmed  by  the  Re- 
corder's Court  on  certiorari,  and  the  defendant 
thereupon  brought  error. 

Mr.  J.  S.  Torrance,  for  plaintiff  in  error.' 
Mr.  H.  White,  for  defendant  in  error. 

Per  Curiam.  The  question  turns  mainly 
on  the  construction  to  be  put  upon  2  R.  S.,  424, 
sec.  43,  2ded  This  declares  that,  "  Whenever 
a  warrant  shall  be  issued  as  aforesaid,  by  any 
such  magistrate,  for  the  removal  of  any  tenant 
from  any  demised  premises,  the  contract  or 
agreement  for  the  use  of  the  premises,  if  any 
such  exist,  and  the  relation  of  landlord  and 
tenant  between  the  parties,  shall  be  deemed  to 
be  canceled  and  annulled."  It  is  contended  in 
behalf  of  the  tenant  that  this  annulment  of  the 
contract  operates  from  the  beginning,  and  that 
none  of  the  rent  due  before  the  warrant  of  re- 
moval was  issued  can  be  recovered.  On  the 
other  hand,  it  is  contended  that  the  annulment 
operates  only  from  the  time  when  the  warrant 
issues,  leaving  the  contract  to  its  full  effect 
previous  to  that  time. 

The  words  of  the  statute  admit  of  either  con- 
struction, inasmuch  as  they  do  not  expressly 
fix  the  time  ;  and,  in  determining  which  should 
prevail,  it  is  our  duty  to  regard  consequences. 
5O9*1  *To  say  that  the  contract  shall  be  con- 
sidered as  void  and  inoperative  from  the  be- 
ginning, would  not  only  cut  off  the  remedy 
afforded  by  its  terms  for  rent  which  may  have 
accrued  at  any  time  past,  but  would  even  en- 
able a  tenant  to  recover  back  all  he  had  paid. 
A  consequence  so  unjust  we  cannot  allow 
without  words  expressly  declaring  it.  The  op- 
posite construction  maintains  the  contract  as  to 
the  rent  due  prior  to  the  eviction,  which  it  is 
the  duty  of  the  tenant  to  pay.  This  he  has 
agreed  to  do  ;  and  moreover  he  agreed,  in  this 
case,  that,  for  the  same  default,  if  the  rent  con- 
tinued in  arrear  a  specified  time,  the  landlord 
might  re  enter.  Such  re  entry  would,  at  the 
common  law,  work  a  discharge  of  the  rent 
only  from  the  time  when  it  took  place.  So  of 
an  ejectment  for  non-payment  of  rent.  The 
object  of  the  statute  was  to  afford  a  remedy  less 
harsh  than  the  first,  but  more  summary  than 
the  second,  without  intending  any  greater  prej- 
udice to  the  landlord  than  would  result  from 
either.  Indeed,  perhaps  if  we  were  to  give  the 
words  a  retroactive  effect,  their  reading  might 
be  restricted  to  that  object.  It  is  the  agreement 
for  the  use  of  the  premises,  and  the  relation  of 
landlord  and  tenant,  which  are  annulled.  The 
express  contract  to  pay  the  rent  for  that  part  of 
the  term  already  elapsed,  is  not  necessarily  de- 
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stroyed,  though  the  agreement  for  use  and  the 
relation  of  landlord  and  tenant  be  gone.  In 
other  words,  the  demising  clause  may  be  de- 
clared void  from  the  beginning,  without  nec- 
essarily impairing  the  obligation  to  compensate 
for  the  past  occupation. 

Something  is  claimed  for  the  tenant  from  the 
doctrines  of  the  common  law.  It  is  said  that 
the  remedy  by  action  is  waived,  or,  if  not,  that 
there  has  been  an  election;  and  instances  are 
mentioned  under  these  heads.  The  cases  which 
deny  an  enforcement  of  the  forfeiture  after  the 
landlord  has  distrained  for  the  rent,  proceed 
on  the  ground  that,  by  distraining,  he  ha& 
waived  the  forfeiture,  and  elected  to  consider 
the  lease  as  still  subsisting.  It  may  be  con- 
ceded that,  e  confer  so,  an  ejectment  carried  to- 
judgment  and  execution  would  avoid  the  right 
to  distrain;  but  this  is  because  the  relation  of 
landlord  and  tenant  ceases.  An  action  may 
well  lie  for  the  rent  without  the  continuance  of 
*that  relation,  though  it  be  essential  to  [*5 1O 
the  right  of  distress.  This  may  expire  by  efflux 
of  time,  and  in  various  other  ways,  without  at 
all  impairing  the  right  of  action.  It  is  not  de- 
nied that  even  bringing  an  action  for  the  rent 
might  in  some  cases  defeat  an  ejectment;  but 
this  also  proceeds  on  the  same  ground.  It 
waives  the  forfeiture.  See,  1  Leigh,  N.  P., 
Covenant,  ch.  7,  sec.  10.  It  does  not  follow 
that  enforcing  the  forfeiture  by  ejectment  or 
otherwise  waives  all  remedy  by  action.  The 
rent  is  not  due  by  forfeiture,  but  by  contract. 
Nor  does  the  case  come  within  the  rule  as  to 
the  election  of  remedies.  Ejectment  is  not  a 
remedy  for  the  rent.  It  is  a  proceeding  to  re- 
cover the  possession  of  the  land  which  is  for- 
feited. But  if  regarded  as  a  remedy  for  the 
breach  of  the  contract  to  pay,  it  is  collateral  to 
an  action  directly  on  the  contract,  and  a  man 
does  not,  by  pursuing  one  of  several  collateral 
remedies,  make  an  election  in  that  sense  which 
precludes  his  resort  to  another. 

It  is  said,  the  rent  is  gone  forever  by  reason 
of  the  re-entry;  and  Lilt.,  sec.  335,  is  referred 
to  as  an  authority  for  the  proposition.  The  re- 
mark there,  however,  has  no  relation  to  rent, 
but  to  a  sum  of  money  improperly  so  called, 
payable  to  a  stranger,  and  for  non-payment  of 
which  the  estate  is  forfeited.  In  that  case, 
there  being  no  remedy  save  by  entry  for  con- 
dition broken,  the  remark  is,  of  course,  strictly 
true.  But  in  respect  to  rent,  properly  so  called, 
the  doctrine  is  directly  the  reverse,  as  is  shown 
by  Nunns  v.  Gee,  Cro.  Eliz.,  77.  There,  Owen 
&  Wood,  of  counsel,  mentioned  the  case  of 
rent  on  a  lease  for  years,  to  be  void  for  non- 
payment. Although  the  lease  become  void, 
yet  for  rent  due  before,  debt  lies.  And  they 
mentioned  a  case  nearer  the  principal  one, 
where,  after  rent  fell  due,  the  lease  became 
void  by  the  provisions  of  a  statute;  yet  for  rent 
due  before  it  became  void,  covenant  was  held 
to  lie.  Wray,  Ch.  J.,  gave  the  reason,  that  the 
covenant  was  first  broken,  and  the  lease  became 
void  afterwards.  The  case  of  Hill  v.  Pilking- 
ton,  Cro.  Eliz.,  244,  is  to  the  same  effect.  In- 
deed, the  contrary  would  be  absurd.  It  is  say- 
ing that  the  tenant  may,  by  his  own  default, 
oust  the  landlord  of  a  remedy  already  vested. 
The  eviction  is  not  unlawful,  like  the  common 
one  treated  of  as  *a  bar  to  the  recovery  [*5 1 1 
of  rent;  but  it  is  made  lawful  by  the  tenant 
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himself.  He  claims  exemption  as  a  conse- 
quence of  his  own  default.  The  lease  is,  indeed, 
void  from  the  day  of  the  forfeiture;  but  valid 
for  the  previous  time.  Compensation  for  pos- 
session continued  after  that  time  must  be  re- 
covered by  an  action  for  mense  profits.  So  in 
the  case  before  us.  For  the  time  subsequent 
to  the  day  of  forfeiture,  the  remedy  must  be 
by  trespass,  because  from  that  time  the  defend- 
ant was  a  tortfeasor;  and  the  recovery  here 
was  in  fact  limited  according  to  this  distinc- 
tion. The  rent  for  the  last  quarter  not  being 
due  when  the  warrant  to  deliver  possession 
was  issued,  this  could  not  be  recovered  by  ac- 
tion on  the  lease  or  any  clause  which  it  con- 
tained. The  lease  was,  therefore,  void  for 
every  purpose  from  the  time  when  the  third 
quarter  fell  due.  The  tenant  may  and  should 
be  considered  a  trespasser  from  that  time,  so 
that  a  sum  proportionable  to  the  rent  may  be 
recovered  as  damages  in  a  proper  action  for  the 
wrongful  detainer. 

On  our  construction  of  the  statute,  the  re- 
sult is,  as  stated  by  President  King  of  a  like 
statute  in  Pa.:  "The  landlord  undoubtedly 
has  his  remedy  for  the  recovery  of  his  rent, 
although  he  may  thus  be  repossessed  of  his 
property;  and  he  may  prosecute  it  as  he  could 
any  other  claim  in  the  suitable  and  appropri- 
ate forum."  Rubicumv.  Williams,  1  Ashm.,  235. 

Judgment  affirmed. 

Landlord  and  tenant— Action  for  rent,  not  barred 
by  removal  of  tenant— Summary  proceedings.  Cited 
in— SDenio,  456 ;  2  N.  Y..  336 ;  33  How.  Pr.,  239;  47 
How.  Pr.,  477 ;  66  How.  Pr.,  187 :  12  Abb..  N.  S.,  14 : 1 
E.  D.  8.,  419 ;  3  E.  D.  S.,  21 ;  4  E.  D.  S.,  341 ;  1  Daly,  46 ; 
11  Leg.  Obs.,  316. 

Lease  annulled  only  from  time  of  default.  Cited 
in-55  N.  Y.,  294;  46  How.  Pr..  215 ;  1  Duer,  276 ;  5 
Rob.,  180 ;  42  Super..  387. 

Compensation  intermediate  default  and  time  of 
dispossession— Remedy  for.  Cited  in— 30  Barb.,  386 : 
38  Super.,  80;  2  E.  D.8.,  122. 
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Principal  and  Factor — Statute— Replevin. 

The  Act  "  for  the  Amendment  of  the  Law  Rela- 
tive to  Principals  and  Factors  or  Agents,"  Sees.  L. 
1830,  p.  203,  was  intended  for  the  security  of  those 
who  deal  with  a  factor  or  agent  in  the  belief  that  he 
is  the  true  owner.  Per  Bronson,  J. 

Accordingly,  in  replevin  for  goods  which  the 
plaintiff  intrusted  to  a  factor,  but  which  the  latter 
afterwards  delivered  to  the  defendant,  who  made 
advances  upon  them  for  the  factor's  benefit,  with 
full  knowledge  of  all  the  facts ;  held,  that  the  de- 
fendant was  not  within  the  protection  afforded  by 
the  Act,  and  that  the  plaintiff  was  entitled  to  re- 
cover. 

Citations— 6  Geo.  IV.,  ch.  94 :  Paley,  Ag.  App.,  No. 
1 ;  Laws.  1830.  p.  203. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  Wilson  and  others  brought  an 
action  of  replevin  against  Stevens  in  the  court 
below,  for  a  quantity  of  feathers.  The  plaint- 
iffs were  merchants,  doing  business  at  Louis- 
ville, Ky.,  and  the  defendant  was  a  commis- 
sion merchant  in  the  City  of  N.  Y.  Charles 
Colgate  was  also  a  commission  merchant  in 
the  City  of  N.  Y.,  and  was  the  factor  of  the 
plaintiffs.  In  the  fall  of  1840,  the  plaintiffs 
sent  Colgate  a  large  quantity  of  feathers  to  be 
sold.  He  delivered  the  feathers  to  the  defend- 
ant, and  directed  him  to  sell  them.  The  de- 
fendant afterwards  made  advances  to  Colgate 
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on  account  of  the  feathers  to  about  the  sum  of 
$3,000.  In  December,  1840,  Colgate  failed, 
then  being  a  debtor  to  the  plaintiffs.  The  de- 
fendant had  previously  sold  a  part  of  the 
property,  and  rendered  an  account  to  Colgate. 
The  plaintiffs  demanded  the  feathers  which  re- 
mained unsold,  but  the  defendant  claimed  tc* 
hold  them  for  the  balance  of  his  advances  to 
Colgate;  and  the  plaintiffs  thereupon  brought 
this  action  of  replevin.  Evidence  was  given 
tending  to  show  that  the  defendant  knew  the 
plaintiffs  owned  the  property  at  the  time  he 
made  the  advances  to  Colgate.  The  judge 
charged  the  jury,  in  substance,  that  if  the  de- 
fendant made  the  advances  to  Colgate  with 
knowledge  that  he  was  not  the  owner  of  the 
goods,  the  plaintiffs  were  entitled  to  recover. 
Verdict  and  judgment  for  the  plaintiffs.  The 
defendant  brought  error  on  a  bill  of  exceptions. 
*Mr.  A.  Crist,  for  plaintiffs  in  error.  [*5 13 
Mr.  S.  A.  Foot,  for  defendants  in  error. 

By  the  Court,  Bronson,  /.  At  the  common 
law,  although  a  factor  could  sell  the  goods  of 
his  principal,  he  had  no  incidental  authority 
to  dispose  of  them  in  any  other  way.  He  could 
not  barter  or  pledge  the  property,  or  deposit  it 
as  a  security  for  his  own  debt,  or  for  advances 
made  for  his  own  benefit.  This  rule  sometimes 
operated  as  a  hardship  upon  those  who  dealt 
with  the  factor  in  the  belief  that  he  was  the 
true  owner,  and  the  Statute  6  Geo.  IV.,  ch.  94, 
was  made  to  remedy  the  mischief.  Paley,  Ag. , 
Append.,  No.  1.  Since  that  time  our  own  Leg- 
islature has  passed  an  Act  for  the  amendment 
of  the  law  relative  to  principals  and  factors. 
Stat.  1830,  p.  203.  The  defendant  insists  that 
by  virtue  of  the  3d  section  of  this  statute  he 
can  hold  the  goods  for  the  amount  of  his  ad- 
vances to  Colgate, the  plaintiff's  factor. although 
he  knew  at  the  time  of  making  the  advances 
that  he  was  not  dealing  with  the  owner  of  the 
goods.  To  that  doctrine  I  can  by  no  means 
subscribe.  The  statute  was  not  made  to  legal- 
ize fraud  ;  but  to  protect  those  who, honestly 
trusted  toappearances.and  supposed  they  were 
dealing  with  the  true  owner.  The  1st  section 
provides,  that  every  person  in  whose  name  any 
merchandise  shall  be  shipped,  shall  be  deemed 
the  true  owner  thereof,  so  far  as  to  entitle  the 
consignee  to  a  lien  for  advances,  etc.  But  this 
is  qualified  by  the  2d  section,  which  expressly 
takes  away  the  lien  where  the  consignee  had 
notice,  by  the  bill  of  lading  or  otherwise,  be  fore 
advancing  the  money,  that  the  person  in  whose 
name  the  goods  were  shipped  was  not  the  act- 
ual owner.  By  the  3d  section,  "  Every  factor 
or  other  apent,  intrusted  with  the  possession  of 
any  bill  of  lading,  custom  house  permit,  or 
warehouse  keeper's  receipt  for  the  delivery  of 
any  such  merchandise,  and  every  such  factor 
or  agent  not  having  the  documentary  evidence 
of  title,  who  shall  be  intrusted  with  the  posses- 
sion of  any  merchandise  for  the  purpose  of 
sale,  or  as  a  security  for  any  advances  to  be 
made  or  obtained  thereon,  shall  be  deemed  to 
be  *the  true  owner  thereof.so  far  as  to  [*5 1 4 
give  validity  to  any  contract  made  by  such 
agent  with  any  other  person,  for  the  sale  or 
disposition  of  the  whole  or  any  part  of  such 
merchandise,  for  any  money  advanced,  or  ne- 
gotiable instrument  or  other  obligation  in  writ- 
ing given  by  such  other  person  on  the  faith 
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thereof."  In  strict  grammatical  construction, 
the  words  "  on  the  faith  thereof  "  may  refer  to 
"merchandise"  as  the  last  antecedent.  But  in 
point  of  good  sense,  as  well  as  sound  morals, 
the  reference  is  to  the  words  "shall  be  deemed 
to  be  the  true  owner  thereof."  The  obvious 
meaning  is,  that  the  factor  or  other  agent  who 
has  been  intrusted  with  certain  documentary 
evidence  of  title,  or  with  the  possession  and  os- 
tensible ownership  of  the  property,  shall  be 
deemed  the  true  owner,  so  far  as  may  be  neces- 
sary to  protect  those  who  have  dealt  with  him 
"  upon  the  faith  thereof;"  that  is,  upon  the 
faith,  induced  by  the  usual  indicia  of  title, that 
he  was  the  true  owner  of  the  property.  The 
2d  section  of  the  British  statute,  which  answers 
very  nearly  to  the  3d  section  of  our  own,  con- 
tains a  proviso  which  expressly  saves  the  rights 
of  the  true  owner  where  the  pledgee  had  notice 
that  he  was  dealing  with  an  agent ;  and  our 
statute,  though  framed  in  a  different  manner, 
was  evidently  designed  to  produce  the  same  re- 
sult. It  is  impossible  to  suppose  that  the  Leg- 
islature intended  to  enable  the  factor  to  commit 
a  fraud  upon  his  principal,  by  pledging  or  ob- 
taining advances  upon  the  goods  for  his  own 
purposes,  when  the  pledgee  or  person  making 
the  advances  knew  that  he  was  not  dealing  with 
the  true  owner.  Indeed,  by  the  7th  section  the 
factor  may  be  punished  criminally  for  such  a 
transaction  ;  and  so  also  of  the  person  dealing 
with  him,  when  he  knew  that  the  factor  in- 
tended to  apply  the  money  to  his  own  use.con- 
trary  to  good  faith,  and  with  intent  to  defraud 
the  true  owner  of  the  goods.  The  construction 
which  I  have  given  to  the  3d  section  is  con- 
firmed by  the  provision  made  by  the  1st  and  3d 
sections  in  favor  of  the  consignee.  He  has  no 
lien  for  advances  to  the  person  in  whose  name 
the  goods  were  shipped,  when  he  knew  that 
such  person  was  not  the  actual  owner.  And 
why  should  one  dealing  with  a  factor  stand 
upon  a  better  footing  ?  No  good  reason  can  be 
515*]  assigned.  Both  are  protected  *where 
they  part  with  their  money  honestly  trusting  to 
the  usual  evidence  of  ownership.  But  neither 
can  acquire  a  lien  as  against  the  true  owner 
where  they  have  notice  of  his  title. 

It  is  said  that  this  construction  will  make  a 
great  inroad  upon  the  usual  course  of  mercan- 
tile transactions,  and  that  hereafter  no  one  can 
safely  deal  with  a  factor  or  commission  mer- 
chant. Men  may  safely  purchase  from  a  factor, 
knowing  him  to  be  such,  for  the  reason  that  a 
sale  is  within  the  general  scope  of  his  author- 
ity. But  he  has  no  power  to  barter,  pledge  or 
create  a  lien  upon  the  goods  of  his  principal  ; 
and  persons  who  deal  with  a  factor  for  any  of 
these  put  poses,  with  a  knowledge  of  the  char- 
acter in  which  he  acts,  can  acquire  no  rights 
as  against  the  real  owner.  If  it  is  desirable  in 
any  case  that  the  factor  should  have  the  right 
to  pledge  as  well  as  to  sell  the  goods,  such  a 
power  can  easily  be  conferred  by  the  principal. 
And  it  may  better  be  left  to  a  conventional  ar- 
rangement in  each  particular  case,  than  to  give 
the  factor  a  legal  right  in  all  cases  to  exercise 
an  unlimited  control  over  the  goods  of  his  prin 
cipal.  We  are  not  aware  that  a  different  view 
of  the  question  has  been  taken  among  commer- 
cial men.  But  if  a  practice  has  sprung  up, 
under  color  of  the  late  factor  law,  of  dealing 
with  a  known  agent  as  though  he  were  the  true 
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owner  for  all  purposes,  the  error  cannot  be  too 
soon  corrected. 

Whether  the  factor,  without  any  special  dele- 
gation of  authority  for  that  purpose,  may 
pledge  the  goods  to  raise  money  for  the  benefit 
of  his  principal,  or  whether  he  may  pledge  the 
property  to  the  extent  of  any  lien  he  may  have 
upon  it,  are  questions  which  do  notarise  upon 
this  bill  of  exceptions.  Colgate  had  no  lien 
upon  the  goods.  He  was  a  debtor  to  the  plaint- 
iffs. And  the  defendant  made  the  advances  to 
the  factor  with  the  knowledge  that  the  plaint- 
iffs were  the  owners  of  the  property.  No  lien 
could  be  acquired  under  such  circumstances. 

Judgment  affirmed. 

Affirmed— 3  Denio,  472. 
Criticised— 43  Wis.,  289. 
Reviewed— 2  Bos.,  432. 

Cited  in-6  N.  Y.,  380 ;  60  N.  Y.,  80 ;  16  Abb.  N.  8., 
419 ;  2  Sandf .,  75 ;  7  Bos.,  347 ;  10  Bos.,  513 ;  1  Sweeny, 


*THE  PEOPLE®.  COOPER  ET  AL.  [*516 

The  bridges  erected  pursuant  to  the  4th  section  of 
the  Act  passed  April  5,  1823,  authorizing  the  con- 
struction of  a  basin  in  the  City  of  Albany,  Sess.  L. 
of  1823,  p.  128,  are  to  be  kept  in  repair  by  the  persons 
owning:  lots  on  the  pier,  who  are  punishable  by  in- 
dictment for  omitting  to  repair. 

Citations-Laws,  1823.  p.  138,  sees.  4,  5, 9 ;  130,  131, 
sees.  6,  9 ;  5  Hill,  71 ;  13  East,  220 ;  Woolr.  Ways,  205- 
6 ;  Roscoe,  Cr.  Ev.,  249. 250 ;  Laws  1835,  p.  171,  sees.  1, 
2 ;  18  Wend.,  659,  662. 663. 

riERTIORARI  to  the  Albany  Mayor's  Court. 
\J  The  defendants  were  indicted  for  not  keep- 
ing in  repair  the  Columbia  St.  bridge,  over  the 
Albany  Basin,  extending  from  the  foot  of  the 
street  to  the  pier.  On  the  trial,  the  defendants 
admitted  that  the  bridge  in  question  was  one 
of  those  erected  pursuant  to  the  4th  section  of 
the  Act  of  April  5,  1823  ;  Sess.  L.  of  1823,  p. 
129 ;  and  that  the  defendants  were  owners  of 
pier-lots  in  severally.  The  proof  was  full  and 
satisfactory  that  the  bridge  was  in  a  bad  con- 
dition, and  unsafe  to  travel  over  either  for  man 
or  beast.  The  extreme  ends  of  the  pier  con- 
nect with  wharves  built  on  the  west  shore  of 
the  Hudson,  thus  forming  the  basin  over  which 
the  bridge  in  question  was  erected.  When  the 
testimony  closed,  the  counsel  for  the  defend- 
ants insisted  that  they  were  entitled  to  an  ac- 
quittal ;  but  the  court  ruled  otherwise,  holding 
that  they  were  bound  to  keep  the  bridge  in  re- 
pair. The  defendants  excepted,  and  a  verdict 
was  rendered  against  them.  Judgment  was  sus- 
pended and  the  proceedings  brought  here  by 
cerliorari  pursuant  to  2  R.  S. ,  736,  sec.  27. 

Messrs.  J.  V.  L.  Pruyn  and  M.  T.  Rey- 
nolds, for  plaintiffs  in  errror. 

Mr.  H.  G.  Wheat  on,  District  Atty.,for  the 
people. 

By  the  Court,  Nelson,  Ch.  J.  The  Act  of 
1823,  which  provided  for  the  construction  of 
the  Albany  Basin,  and  granted  certain  rights 
and  privileges  to  the  association  that  construct- 
ed the  same,  made  it  a  condition  of  the  grant 
that  they  should  erect  the  necessary  bridges  for 
the  public  accommodation,  extending  from  the 
termination  of  some  of  the  public  streets,  over 
the  basin  to  the  contemplated  pier.  Sess.  L.  of 
1823,  p.  128,  sees.  4,  5,  9.  *This,  of  [*517 
itself,  virtually  implies  an  obligation  to  keep 
the  bridges  in  good  traveling  and  business  con- 
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dition,  so  long  as  the  proprietors  are  in  the  use 
and  enjoyment  of  the  privileges  of  the  grant. 
It  is  a  continuing  condition,  co-extensive  in 
point  of  duration  with  the  grant  itself.  King 
v  Inhabitants  of  Kent,  13  East,  220  ;  Woolr. 
Ways,  205,  206;  Rose.  Cr.  Ev.,  249,  250. 

If  any  doubt  about  the  obligation  of  the 
pier  owners  to  keep  these  bridges  in  repair 
could  be  raised  upon  the  wording  of  the  Act 
of  1823,  that  of  1835,  providing  for  the  im- 
provement of  the  basin,  should  be  regarded  as 
putting  it  at  rest.  Sess.  L.  of  1835,  p.  171. 
By  this  Act,  the  City  of  Albany  was  author- 
ized to  enlarge  the  entrances  into  the  basin,  to 
cause  the  lock  and  bulkhead  to  be  removed  at 
the  south  end  of  the  same,  and  to  widen  the 
draws  in  the  bridges  over  the  basin.  The  Act 
also  provided  as  follows:  "  The  said  bridges, 
after  they  are  widened  as  aforesaid,  shall  not 
be  left  in  a  worse  state  and  condition  then  they 
are  in  at  the  time  the  alteration  is  commenced; 
and  if  they  are  improved  in  value,  such  im- 
proved value  shall  be  ascertained  by  the  com- 
missioners to  be  appointed  under  this  Act, 
and  the  amount  thereof  shall  be  paid  by  the 
pier  owners,  etc. ;  and  the  said  bridges,  after 
the  aforesaid  improvements,  shall  be  main- 
tained, kept  in  repair  and  tended  in  the  same 
manner  as  they  now  are  by  law  required  to  be 
tended,  kept  in  repair  and  maintained."  Id., 
sees.  1,  2. 

Among  the  privileges  extended  to  the  pier- 
owners,  as  an  equivalent  for  the  burdens  im- 
posed, is  the  right  to  one  half  of  the  tolls  col- 
lected from  vessels  navigating  the  Hudson, 
and  entering  the  basin  ;  together  with  all  the 
tolls  charged  upon  canal-boats  entering  the 
same,  as  well  as  wharfage  for  vessels  lying  out- 
side of  the  pier.  Sess.  L.  of  1823,  pp.  130, 131, 
sees.  6,  9.  (See,  The  Mayor,  etc.,  of  Albany  v. 
Trowbridge,  5  Hill,  71.) 

The  obligation  of  the  pier  owners  to  repair 
the  bridges  in  question  was  not  doubted  by  us 
518*]  in  the  case  of  Smith  v.  *  Comptroller,  18 
Wend.,  659,  where  the  duty  of  keeping  the 
bed  of  the  basin  in  repair  came  under  consid- 
eration, and  the  question  as  to  keeping  the 
bridges  in  repair  was  incidentally  touched. 
Id. .  662,  663. 

New  trial  denied. 

Explained- 17  Barb..  196. 

Cited  in-2  N.  Y..  173:  12  N.  Y.,  270:  37  How.  Pr., 
430. 


ELIZA  ROOT  v.  LOWNDES. 

Slander — Pleading — Evidence — Statute  of  Lim- 
itation*. 

In  an  action  for  slander,  the  plaintiff  may  show 
that  the  words  laid  in  the  declaration  were  repeat- 
ed on  various  occasions,  although  the  declaration 
contains  hut  one  count. 

Actionable  words  different  from  those  laid  in  the 
declaration,  however,  cannot  be  Riven  in  evidence, 
unless  the  Statute  of  Limitations  naa  run  in  respect 
to  them. 

Whether  such  words  can  be  Driven  in  evidence  even 
whore  the  Statute  of  Limitations  haa  run.  </twere. 

The  cases  of  Thomas  v.  Croswell,  7  Johns.,  3U,  and 
Inman  v.  Foster,  8  Wend.,  602,  commented  on  and 
disapproved. 


NOTE.— Slander— KepetU1/m  of  iHandcrmu  charge. 
See,  Kennedy  v.  Oifford,  19  Wend.,  296,  note. 
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Citations— 7  Carr.  &  P.,  112 ;  2  Camp.,  72 ;  2  Phil. 
Ev.,  245-247,  ed.,  1839 ;  2  Stark.,  90 ;  7  Johns.,  264 ;  8 
Wend.,  602. 

BLANDER,  tried  before  Cushman.C'.  Judge, 
O  at  the  Columbia  Circuit,  in  March,  1843. 
The  declaration  contained  three  counts.  Aft- 
er the  plaintiff  had  proved  slanderous  words 
spoken  at  three  different  times,  she  was  al- 
lowed to  prove  slanderous  words  spoken  at 
other  times,  some  of  which  were  not  laid  in  the 
declaration.  The  words  were  all  spoken  with- 
in two  years.  The  judge  instructed  the  jury, 
that  "  other  words  than  those  charged  in  the 
declaration  were  allowed  to  be  given  in  evi- 
dence after  the  words  charged  in  the  declara- 
tion were  proved,  and  were  then  proper  to  be 
considered  for  the  purpose  of  enhancing  the 
damages,  and  for  the  purpose  of  enabling  the 
plaintiff  to  obtain  a  larger  amount  of  damages 
for  uttering  the  words  charged  in  the  declara- 
tion." A  verdict  was  found  in  favor  of  the 
plaintiff,  and  the  defendant  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

.'//•.  H.  Hogeboom,  for  defendant. 

Messrs.  K.  Miller  and  S.  Stevens,  for 
plaintiff. 

*By  the  Court,  Bronson,  J.  When  [*519 
the  plaintiff  does  not  go  beyond  the  words  laid 
in  the  declaration,  I  see  no  reason  why  he  may 
not  show  that  those  words  have  been  spoken 
on  a  dozen  different  occasions,  although  there 
may  be  but  one  count  in  the  declaration.  If 
the  defendant  has  told  twenty  persons,  at  as 
many  different  times,  that  the  plaintiff  is  a 
thief,  it  cannot  be  necessary  to  insert  twenty 
counts,  percisely  alike,  for  the  purpose  of  en- 
abling the  plaintiff  to  prove  all  the  conversa- 
tions. Allowing  the  proof,  can  work  no  injury 
to  the  defendant.  He  is  advised  by  the  dec- 
laration what  words  the  plaintiff  intends  to 
give  in  evidence;  and  whether  all  the  differ- 
ent occasions  of  speaking  them  are  proved  or 
not,  the  judgment  will  be  a  bar  to  another  ac- 
tion. In  Defries  v.  Davis,  7  Carr.  &  P.,  112,  Ch. 
J.  Tindal  said  he  would  receive  evidence  of  a 
repetition  of  the  same  words,  though  he  would 
not  allow  the  plaintiff  to  prove  any  words 
which  might  be  the  subject  of  another  action. 
The  declaration  in  that  case  contained  but  a 
single  count.  The  practice  at  the  circuits  in 
this  State  has  been  to  admit  evidence  of  a  repe- 
tition of  the  same  words,  without  any  refer- 
ence to  the  number  of  counts  in  the  declara- 
tion; and  there  is  no  sound  principle  upon 
which  it  can  be  rejected. 

But  very  different  considerations  arise  when 
we  come  to  actionable  words  which  are  not 
laid  in  the  declaration.  To  admit  the  proof  of 
such  words  must  be  a  surprise  upon  the  de- 
fendant. It  cannot  be  supposed  that  he  will 
be  prepared  to  try  a  matter  of  which  the 
plaintiff  has  not  complained.  That  is  not  all. 
If  the  plaintiff  may  prove  the  words,  the  de- 
fendant may  justify  as  to  those  words  ;  and 
thus  the  court  and  jury  will  be  led  off  from  the 
point  in  controversy  as  presented  by  the  plead- 
ings, into  the  trial  of  an  indefinite  number  of 
collateral  issues.  But  what  is  still  worse,  the 
plaintiff  will  be  allowed  to  recover  damages  for 
an  injury,  when  the  recovery  will  not  be  a  bar 
to  another  action  for  the  same  cause.  I  know 
it  is  said  that  the  judge  must  tell  the  jury  not 
to  give  damages  for  the  words  which  are  not 
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laid  in  the  declaration.  But  suppose  he  does 
give  that  instruction,  everybody  knows  that  it 
will  have  little  or  no  effect.  However  honest- 
52O*]  ly  the  jury  may  intend  to  follow  *the 
guidance  of  the  court,  it  requires  hut  a  mod 
erate  acquaintance  with  the  operations  of  the 
human  mind  to  see  that  they  will  be  misled  by 
the  introduction  of  such  evidence.  If  after 
proving  the  words  laid,  imputing  larceny,  the 
plaintiff  is.  allowed  to  prove  other  words  im- 
puting robbery  or  murder,  it  is  past  all  doubt 
that  the  latter  words,  whatever  the  judge  may 
say  to  the  contrary,  will  influence  the  jury  in 
fixing  the  quantum  of  damage.  Thishas  been 
admitted  by  those  who  have  received  such  evi- 
dence. To  tell  the  jury  at  one  moment  that 
the  evidence  is  proper,  and  at  the  next,  that 
they  must  disregard  it,  involves  a  contradic- 
tion; and  if  the  jury  is  composed  of  sensible 
men,  they  will  either  think  lightly  of  the  law, 
or  of  those  who  administer  it.  But  whatever 
they  may  think,  they  will  give  damages  for 
the  words  not  laid;  and  thus  the  defendant 
may  suffer  a  double  punishment  for  the  same 
fault. 

It  is  said  that  the  proof  is  admissible  to  show 
the  defendant's  malice  in  speaking  the  words 
laid.  But  if  those  words  are  defamatory, 
malice  is  implied,  and  no  extrinsic  evidence  of 
its  existence  can  be  necessary.  And  if  the 
words  laid  are  not  defamatory,  proof  of  express 
malice  will  not  make  them  so.  The  only  case 
where  extrinsic  evidence  of  malice  can  be  nec- 
essary is,  where  the  occasion  of  speaking  the 
words  shows  that  they  are  prima  fade  excus- 
able; as  in  giving  confidential  advice,  answer- 
ing to  inquiries  concerning  the  character  of  a 
servant,  or  making  some  other  privileged  com- 
munication. 

The  English  cases  upon  this  subject  are  col- 
lected in  2  Phil.  Ev.,  245-247,  ed.  of  1889. 
They  are  all  Nisi  Prius  decisions,  and  are  not 
sufficiently  uniform  to  give  them  much  weight 
in  point  of  authority.  The  most  recent  cases 
show  that  the  judges  are  disposed  to  stand  on 
the  ground  of  principle,  and  try  nothing  but 
the  issue  which  the  parties  have  made  by  their 
pleadings.  In  Finnerly  v.  Tipper,  2  Camp., 
72,  which  was  an  action  for  a  libel,  Sir  James 
Mansfield,  (Jh.  J.,  would  not  permit  the  plaint- 
iff to  read  other  libels  for  the  purpose  of  prov- 
ing malice,  unless  they  expressly  referred  to 
the  one  on  which  the  action  was  founded.  The 
plaintiff's  counsel  pressed  the  point,  saying 
that  the  other  publications  were  not  offered  as 
521*]  part  of  the  present  action,  *nor  to  ag- 
gravate the  damages.  But  the  judge  adhered 
to  his  opinion,  and  said  the  necessary  conse- 
quence of  admitting  the  evidence  would  be, 
that  the  jury  would  give  damages  for  the  sec- 
ond libel  in  an  action  for  the  first.  In  Stuart 
v.  Lovell,  2  Stark..  93,  Ld.  Ellenborough  re- 
jected evidence  of  sebsequent  publications. 
He  said  they  would  be  admissible  to  show  the 
intention  of  the  defendant',  if  it  were  at  all 
equivocal ;  but  not  for  the  purpose  of  enhanc- 
ing the  damages.  Defries  v.  Davis,  7  Carr.  & 
P.,  112,  which  is  the  last  case  on  the  subject  I 
have  seen,  was  an  action  for  verbal  slander; 
and  the  plaintiff  proposed  to  prove  other 
words,  subsequently  spoken.  Tindal,  Ch.  J., 
told  the  counsel  they  might  show  anything 
that  was  evidence  of  malice;  but  must  not  show 
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anything  that  might  be  the  subject  of  another 
action.  There  can  be  no  good  reason  for  al- 
lowing other  words  to  be  given  in  evidence, 
unless  they  are  necessary  to  explain  or  give 
point  to  those  on  which  the  action  is  founded. 

This  court  has  paid  too  much  deference  to 
the  early  Nisi  Prius  decisions |n  England.  In 
Thomas  v.  Oroswett,  7  Johns.,  264,  which  was 
an  action  for  a  libel,  the  plaintiff  was  allowed 
to  give  in  evidence  other  publications  by  the 
defendant  to  show  malice;  and  a  new  trial  wa& 
denied.  But  Spencer,  J.,  who  delivered  the 
opinion  of  the  court,  said  it  had  not  been  ob- 
jected that  those  publications  were  libelous. 
He  added,  that  it  would  be  incorrect  to  suffer 
distinct  libelous  matter  to  be  given  in  evi- 
dence; for  though  the  judge  might  instruct 
the  jury  not  to  give  damages  for  such  libels, 
yet  it  would  imperceptibly  influence  their  judg- 
ments as  to  the  damages,  and  thus  the  defend- 
ant might  be  twice  punished  for  the  same  of- 
fense. In  Inman  v.  Foster,  8  Wend.,  602.  the 
plaintiff  was  allowed  to  prove  other  slander- 
ous words,  on  the  ground  that  the  Statute  of 
Limitations  had  run  as  to  those  words.  That 
was  less  objectionable  than  to  allow  the  proof 
where,  as  in  this  case,  the  statute  had  not  run, 
and  an  action  might  still  be  brought.  And  yet 
it  was  wrong  in  point  of  principle  to  admit 
the  evidence.  It  was  indirectly  giving  the 
plaintiff  the  benefit  of  an  action  which  he  had 
lost;  for  no  one  will  deny  that  the  jury  would 
give  damages  *for  the  old  slander  as  [*522 
well  as  for  that  charged  in  the  declaration.  It 
will  be  apparent,  on  reading  the  case,  that  the 
late  Chief  Justice  went  against  the  convictions 
of  his  own  judgment,  feeling  himself  bound 
by  the  early  Nisi  Prius  cases  which  are  no 
longer  regarded  as  good  law  in  England. 

At  the  most  we  are  only  committed  to  this 
extent:  in  actions  for  libel,  the  plaintiff  may 
give  in  evidence  other  publications  which  are 
not  libelous;  and  in  actions  for  verbal  slander 
the  plaintiff  may  prove  other  slanderous  words 
where  the  Statute  of  Limitations  has  run  as  to 
those  words.  Whether  these  two  cases  are  to 
be  followed,  we  are  not  now  called  upon  to 
say.  But  clearly  we  ought  not  to  go  a  single 
step  beyond  what  has  already  been  decided. 
In  this  case,  the  Statute  of  Limitations  had 
not  run  upon  any  of  the  slanderous  words 
which  the  plaintiff  was  allowed  to  prove. 

The  charge  was  clearly  wrong.  The  jury 
was  told  that  the  slanderous  words  not  laid  in 
the  declaration  were  proper  to  be  considered 
for  the  purpose  of  enhancing  the  damages. 
The  instruction  should  have  been  directly  the 
other  way.  All  the  judges  who  have  held  such 
evidence  admissible,  have  held  also  that  the 
jury  should  be  instructed  not  to  give  damage* 
for  the  words  not  laid  in  the  declaration. 

There  are  other  difficulties  in  the  case  ;  but 
they  may,  perhaps,  be  obviated  on  another  trial. 

New  trial  granted. 

Slandei — Pleading— Proof  of  repetition  of  words 
laid.  Explained-60  N.  Y.,  338 :  19  Am.  Rep..  193. 

Cited  in— 11  N.  Y.,  359  ;  69  N.  Y.,  125  ;  29  Hun.  445  ; 
3  Barb..  551;  65  Barb.,  631,  632:  6  How.  Pr.,  292;  3S 
Super.,  173 ;  39  Cal.,  74 :  27  Mich.,  150. 

Evidence  of  different  words  from  those  laid— Inad- 
missible. Explained— €0  N.  Y.,  338  ;  19  Am.  Rep.,  193: 
2T.  &C.,  267. 

Cited  in— 3  Denio,  249 :  4  N.  Y.,  160 ;  11  N.  Y..  359  ; 
69  N.  Y..  125 ;  25  Hun,  554 ;  7  Barb.,  261 ;  65  Barb.. 
631,632. 
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GRAIN*.  PETRIE. 


Special  Damages— What  Necessary  to  Sustain 
Claim— Action  for  Fraudulently  Setting  Dis- 
eased Sheep. 

In  general,  to  maintain  a  claim  for  special  dam- 
ages, they  must  appear  to  be  the  legal  and  natural 
consequence  of  the  wrong  complained  of,  proceed- 
ing exclusively  from  that,  and  not  from  the  im- 
proper act  of  a  third  party  remotely  induced  there- 
by. 

In  an  action  for  fraudulently  selling  diseased 
sheep  as  sound  and  healthy,  it  appeared  that  the 
plaintitf,  who  followed  the  business  of  butchering 
sheep,  engaged  one  G.  to  take  some  of  the  mutton 
which  might  be  on  hand  during  a  certain  period, 
and  sell  it ;  but  in  consequence  of  a  report  that  the 
plaintiff  had  purchased  the  defendant's  diseased 
sheep,  G.  refused  to  perform  bis  contract.  Held, 
533*1  »that  the  defendant  was  not  liable  for  any 
damages  resulting  to  the  plaintiff  from  G's  refusal 
to  perform. 

So  as  to  damages  sustained  by  the  plaintiff  m  con- 
sequence of  his  customers  refusing  to  deal  with  him 
because  of  the  report  that  he  had  purchased  the 
sheep  in  question. 

Citations— 1  Chit.  PI.,  395.  396 ;  1  Saund.  PI.  &  Ev., 
344 ;  2  Bos.  &  P.,  284.  289 ;  8  East,  1.  3,  4. 

ERROR  to  the  Herkimer  C.  P.,  where  Petrie 
sued  Grain  in  an  action  on  the  case  for 
deceit  in  the  sale  of  sheep.  Petrie  carried  on 
the  butchering  business  in  the  neighborhood 
of  Little  Falls,  and  purchased  the  sheep  of 
Grain  in  November,  1840,  at  the  price  of  $1 
per  head,  for  the  purpose  of  killing  them  for 
market.  They  were  driven  to  Petrie's,  put  in 
a  yard  by  themselves,  separate  from  his  other 
sheep,  and  slaughtered  the  next  day.  The 
fraud  complained  of  was,  that  the  sheep  were 
diseased,  and  that  Grain,  knowing  the  fact, 
sold  them  as  healthy  sheep.  The  declaration 
alleged  special  as  well  as  general  damages.  On 
the  trial,  the  plaintiff  offered  to  prove  that  he 
had  made  a  contract  with  one  Gage,  a  butcher 
at  Little  Falls,  to  take  some  of  the  hams  and 
shoulders  of  the  sheep  which  the  plaintiff  might 
slaughter  during  the  fall  and  winter  of  1840 
and  1841,  and  sell  them  for  him;  but  that  Gage, 
in  consequence  of  a  report  that  the  plaintiff 
had  purchased  diseased  sheep  of  the  defendant, 
refused  to  fulfill  his  bargain,  even  in  respect 
to  other  sheep  slaughtered  by  the  plaintiff 
which  were  not  diseased.  The  plaintiff  also 
offered  to  prove  that  Gage  and  others  at  Little 
Falls,  had,  in  consequence  of  the  same  report, 
refused  to  purchase  anything  from  the  plaint 
iff's  establishment,  and  that  he  was  thus  com- 
pelled to  lose  a  large  quantity  of  mutton  which 
was  good  and  well  cured.  This  evidence  was 
objected  to,  but  received  by  the  court,  and  the 
defendant  excepted.  At  the  close  of  the  testi- 
mony, the  counsel  for  the  defendant  requested 
the  court  to  charge  among  other  things,  that 
the  plaintiff  could  only  recover,  if  at  all,  the 
damages  sustained  from  the  purchase  of  the 
sheep  in  question,  and  not  for  any  loss  caused 
by  his  being  unable  to  sell  the  mutton  of  his 
other  sheep.  The  court  refused  so  to  charge, 
and  the  defendant  again  excepted.  The  jury 
found  a  verdict  in  favor  of  the  plaintiff  for 
$150 ;  and,  after  judgment,  the  defendant 
brought  error. 
5124*]  *Mr.  J.  A.  Spencer,  for  plaintiff 
in  error. 

Mr.  D.  Burwell,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  court  be 
low  clearly  erred  upon  the  question  of  dam- 
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ages.  The  consequential  loss  which  the  plaint- 
iff was  allowed  to  prove  at  the  trial  was  too 
remote  and  speculative  to  come  within  any  es- 
tablished rule  on  the  subject.  To  maintain  a 
claim  for  special  damages,  they  must  appear 
to  be  the  legal  and  natural  consequences  aris- 
ing from  the  tort,  and  not  from  the  wrongful 
act  of  a  third  party  remotely  induced  thereby. 
In  other  words  the  damages  must  proceed  whol- 
ly and  exclusively  from  the  injury  complained 
of.  1  Chit.  PI.,  395.  396;  1  Saund.  PI.  &  Ev., 
344;  Morris  v.  Langdale,  2  Bos.  &  P.,  284.  289; 
Vicars  v.  Wilcocks,  8  East.  1,  3,  4. 

This  rule  was  violated  by  the  court  below, 
first,  in  admitting  evidence  of  the  refusal  of 
Gage  to  receive  and  sell  good  and  well  cured 
hams,  shoulders,  etc. ,  contrary  to  a  previous 
arrangement  with  him,  in  consequence  of  the 
reports  that  the  plaintiff  had  purchased  a  lot 
of  diseased  sheep  of  the  defendant;  and  sec- 
ond, in  admitting  evidence  that  others  at  Little 
Falls  had  refused  to  purchase  for  the  like  rea- 
son, any  hams,  etc.,  that  came  from  the  plaint- 
iff's establishment.  The  damages  first  men- 
tioned, if  any,  arose  out  of  a  wrongful  breach 
of  contract,  for  which  the  plaintiff  was  enti- 
tled to  an  adequate  remedy  against  Gage;  and 
the  others  resulted  from  a  want  of  confidence 
in  the  care,  skill  or  integrity  of  the  plaintiff 
himself,  the  people  assuming  that  he  might 
sell  the  meat  of  diseased  sheep  for  a  good  and 
merchantable  article. 

Judgment  reversed. 

Cited  tn-5  N.  Y.,  19,  21 ;  17  N.  Y..  57,  59 ;  35  N.  Y., 
211;  60  N.  Y-,  202  (19  Am.  Rep.,  157) ;  5  Lans..  529:  13 
Hun,  670 ;  11  Barb.,  371 ;  13  Barb..  665 :  56  Barb..  207 : 
46  How.  Pr.,  43 ;  53  Ind.,  525 :  52  Mo.,  54 ;  9  Am.  Rep., 
179  (50  N.  H.,  145) :  10  Am.  Rep.,  215,217  (35  N.  J.  L, 
30,  32) ;  27  Am.  Hep.,  491  (30  Ohio  &  C.,  558). 


•GRIFFIN  v.  SPENCER.       [*525 

Sale  on  Execution —  Whether  Mere  Possession  of 
Land  is  Such  an  Interest  as  May  Be  Sold — 
Contract  to  Purchase. 

In  genera],  the  mere  possession  of  land  is  such  an 
interest  as  may  be  sola  on  an  execution  at  law : 
though  otherwise,  if  the  possession  be  under  a  con- 
tract for  the  purchase  of  the  land. 

Where  the  plaintiff  in  ejectment  claimed  title  by 
virtue  of  a  sale  at  law  on  an  execution  against  the 
defendant,  and  it  appeared  that  the  latter  waa  in 
possession  under  a  contract  to  purchase,  but  that 
he  never  had  any  other  interest;  held  that  the  sale 
was  unauthorized,  and  that  the  action  could  not  be 
maintained. 

Citations- 1  R.  S.,  744,  sees.  4-6 ;  3  Paige,  219. 

"EJECTMENT  for  certain  lands  in  Gouver 
JL!  neur,  St.  Lawrence  Co.  The  action  was 
tried  at  the  St.  Lawrence  Circuit  in  July.  1843, 
before  Willard,  C.  Judge.  The  plaintiff  claimed 
as  a  purchaser  under  a  judgment  and  execu- 
tion against  the  defendant  who  had  been  in 
possession  of  the  laud  for  many  years.  As  to 
twenty  two  acres  of  the  land  it  appeared  that 
the  defendant  was  in  possession  under  a  con- 
tract for  the  purchase  of  the  same  from  one 
Morris,  which  was  made  in  1827.  The  judge 
decided  that  the  plaintiff  was  entitled  to  recov- 
er all  the  land,  including  the  twenty  two  acres 
held  under  contract,  and  a  verdict  was  ren- 
dered accordingly.  The  defendant  now  moved 
for  a  new  trial  on  a  bill  of  exceptions. 
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Mr.  C.  G.  Myers,  for  defendant. 
Mr.  R.  H.  Gillett,  for  plaintiff. 

By  the  Court,  Bronson,  J.  Possession  is 
an  interest  in  land;  and  where  the  property 
has  been  sold  on  execution  against  the  party 
in  possession,  the  purchaser  can  maintain  eject- 
ment. It  is  no  answer  for  the  defendant  to  say 
that  he  has  no  title.  Such  is  the  general  rule. 
But  the  statute  has  made  an  exception  where 
the  defendant  holds  under  a  contract  for  the 
purchase  of  the  land.  In  that  case,  after  the 
execution  has  been  returned  unsatisfied,  the 
creditor  may  go  into  equity,  and  have  a  decree 
for  the  sale  of  the  defendant's  interest  in  the 
contract,  for  the  payment  of  the  debt.  1  R. 
526*]  S.,  744,  sees.  4-6.  I  *was  at  the  first 
inclined  to  the  opinion  that  this  statute  did  not 
take  away  any  right  which  the  creditor  had  be- 
fore, but  only  superadded  the  means  of  ac- 
quiring the  legal  interest  in  the  contract;  that 
the  creditor  might  still  sell  under  the  execution 
and  oust  the  defendant,  and  if  the  whole  debt 
was  not  satisfied,  he  might  then  go  into  chan- 
cery and  acquire  the  defendant's  interest  in 
the  contract.  But  the  Chancellor  has  taken  a 
different  view  of  the  question  in  Talbotv.  Cham- 
berlin,  3  Paige,  219,  and  there  is  reason  for 
saying,  that  where  the  defendant  has  no  other 
interest  than  such  as  he  has  acquired  under  the 
contract,  there  can  be  no  sale  at  law.  The 
statute  forbids  a  sale  on  execution  of  the  inter- 
est of  the  person  holding  the  contract.  Sec.  4. 
Possession  is  a  part  of  the  interest  acquired 
under  the  contract ;  and  if  the  defendant  has 
no  other  right  to  the  property,  there  is  nothing 
on  which  a  sale  at  law  can  operate.  As  to 
the  twenty-two  acres  held  under  the  contract 
from  Morris,  the  plaintiff  was  not  entitled  to 
recover.  If  this  was  a  case,  the  plaintiff  might 
be  allowed  to  relinquish  the  verdict  as  to  The 
twenty-two  acre  parcel,  and  have  judgment 
for  the  other  lands.  But  it  is  a  bill  of  excep- 
tions. 

New  trial  granted. 

Cited  in— 2  Barb.  Ch.,  463  : 9  N.  Y.,  52 ;  64  N.  Y.,  565 : 
6  Barb.,  127, 484 ;  10  Barb.,  434 ;  11  Barb.,  500 ;  8  How. 
Pr.,  81. 


THE  COMMONWEALTH  OF  KENTUCKY 

V. 

BASSFORD  AND  NONES. 

Lex  Loci  Contractus — Validity  and  Effect  of 
Contracts,  Determined  by — Comity. 

In  general,  the  law  of  the  place  where  a  contract 
is  to  be  performed,  and  not  that  of  the  place  where 
it  was  made,  is  to  govern  in  determining  its  validity 
and  effect. 


NOTE.— Conflict  of  laws— Contracts—  Lex  loci  con- 
tractus  and  lex  f  ori. 

The  lex  loci  contractile  governs  the  nature,vali(lity, 
construction  and  effect  of  contracts  :  the  lex  fori  the 
remedy.  See  Nash  v.  Tupper,  1  Cai.,  402.  note;  An- 
drews v.  Herriot,  4  Cow.,  508,  note;  Whittemore  v. 
Adams,  2  Cow.,  626,  note;  Aymar  v.  Sheldon,  12 
Wend.,  439.  note. 

In  connection  with  the  above  case  of  Common- 
wealth v.  Bassford,  see,  also,  Hyde  v.  Goodnow,  3 
N.  Y..  266:  Merchants'  Bank  v.  Spalding.  9  N.  Y.,  63; 
S.  C.  12  Barb.,  302;  Bower  v.  Bradley.  Abb.  (N.  S.), 
395 :  Clayes  v.  Hooker,  4  Hun.  231 ;  Chapman  v.  Rob- 
ertson, 6  Paige,  627 :  First  Nat.  Bank  v.  Morris,  1 
Hun,  680 ;  Pope  v.  Nickerson,  3  Story.  465;  Peck  v. 
Mayo.  14  Vt.,  33;  Depau  v.  Humphreys,  8  Mart.  N. 
8.,  1. 
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An  action  was  brought  on  a  bond  conditioned  for 
the  faithful  performance  of  the  duties  enjoined  by 
a  law  of  Kentucky  authorizing  the  obligees  to  sell 
lottery  tickets  for  the  benefit  of  a  college  in  that 
State.  Held,  that  as  the  bond  was  valid  at  the  place 
where  the  condition  was  to  be  performed,  the  courts 
of  this  State  should  uphold  it,  notwithstanding  our 
Statute  against  Lotteries. 

Otherwise  of  a  bond  or  obligation  executed  to 
carry  into  effect  a  foreign  law  sanctioning  what  is 
plainly  contrary  to  morality,  etc.  Per  Nelson,  Ch.  J. 

Laws  are  of  no  force,  ex  proprlo  vigore,  beyond  the 
territory  of  the  sovereignty  which  enacted  them, 
and  the  respect  which  is  paid  to  them  elsewhere  de- 
pends upon  comity.  Per  Nelson,  Ch.  J. 

•Every  sovereignty  has  the  right  of  deter-  [*537 
mining  for  itself  how  far  this  comity  shall  be  ex- 
tended. Per  Nelson,  Ch.  J. 

Citations-2  Hill,  616 ;  4  Cow.,  508,  511,  n. ;  Story, 
Confl.  L.,  213,  sees.  233, 258 :  6  Pet..  172 ;  7  Pet.,  435 ;  13 
Pet,  65 ;  Laws,  1833,  p.  484 ;  Const.  N.Y.  Art.  7.sec.  11. 

DEBT  on  a  joint  and  several  bond  executed 
to  the  plaintiff  by  N.  G.  Jewett  and  J.  S. 
Smith,  together  with  the  defendants,  in  the 
penal  sum  of  $8,500,  bearing  date  June  18, 
1840.  The  bond  was  conditioned  as  follows  : 
"Whereas,  the  above  bounden  N.  G.  Jewett 
and  J.  S.  Smith  have  purchased  the  grant  of 
the  'Shelby  College  Lottery'  from  the  managers 
of  the  said  lottery,  authorized  by  an  Act  of  the 
General  Assembly  of  the  Commonwealth  of 
Kentuckyi  entitled  'An  Act  for  the  benefit  of 
Shelby  College,'  approved  February  the  16th, 
1837,  and  the  said  N.  G.  Jewett  and  J.  S. 
Smith  intend  not  to  have  any  prizes  in  the 
drawings  of  said  lottery  greater  than  the  sum 
of  ten  thousand  dollars:  Now,  if  the  said  Jew- 
ett and  Smith  shall,  within  ninety  days  after 
any  of  the  drawings  of  said  lottery,  pay  or 
cause  to  be  paid  to  the  fortunate  person  or  per- 
sons holding  a  ticket  or  tickets  thereof,  all  such 
prizes  as  may  be  drawn  by  any  individual  or 
individuals  agreeably  to  any  such  drawings, 
and  shall  furthermore  not  reserve  more  than 
twenty  per  cent,  upon  any  such  prize  so  drawn, 
and  shall  not  increase  the  capital  prize  in  any 
such  drawings  beyond  the  said  sura  of  ten 
thousand  dollars,  without  first  executing  anew 
bond,  with  good  security,  in  such  penalty  as 
may  be  sufficient  to  secure  the  payment  of  such 
increased  prize,  and  in  all  things  conform  to 
and  well  and  faithfully  comply  with  all  the 
the  terms  and  conditions  of  said  recited  act, 
then  this  obligation  to  be  void,"  etc.  The  dec- 
laration, after  setting  forth  the  substance  of 
the  bond,  together  with  the  condition,  averred 
that  February  16,  1837,  a  public  statute  was 
passed  by  the  General  Assembly  of  the  Com- 
mon wealth  of  Kentucky,  entitled  an  "Act  for 
the  benefit  of  Shelby  College,"  which  author- 
ized the  establishment  of  the  lottery  mentioned 
in  the  condition  of  the  bond,  and  provided 
that  the  managers  might  sell  and  dispose  of  the 
scheme,  or  any  class  or  classes,  etc.,  to  any 
person  or  persons  who  should  enter  into  a  bond, 
with  good  security,  conditioned  well  and  faith- 
fully to  comply  with  all  the  terms  and  condi- 
tions of  the  Act,  etc.;  the  bond  to  be  filed  in 
the  Shelby  County  Court  before  *said  [*528 
lottery  or  any  class  or  classes  thereof  should 
be  drawn,  etc.  It  was  further  averred  in  the 
declaration,  among  other  things,  that  N.  G. 
Jewett  and  J.  S.  Smith,  "heretofore  to  wit:  on 
the  18th  day  of  June,  1840,  at  Louisville  in 
the  County  of  Shelby  and  State  of  Kentucky, 
purchased  of  the  said  managers,  for  and  in 
consideration,  etc.,  the  grantor  scheme  of  said 
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'Shelby  College  Lottery,'  and  did  thereupon, 
together  with  the  said  defendants,  enter  into 
the  said  bond  aforesaid  set  forth;"  that  "under 
and  by  virtue  of  said  Act,  a  drawing  of  said 
lottery  was  had,  heretofore  to  wit:  on  the  9th 
of  December,  1841,  at  the  City  of  Louisville  in 
the  State  of  Kentucky,  in  pursuance  of  a  pub- 
lished scheme  of  said  lottery,  etc. ;  that  one  Ru- 
f  us  Ford,  a  citizen  of  Kentucky,  drew  a  ticket 
entitling  him  to  the  sum  of  $1,000,  subject  to 
a  deduction  of  fifteen  per  cent.,  etc.;"  and  that 
"although  more  than  ninety  days  elapsed  since 
the  time  of  the  drawing,  and  'although  often 
requested  so  to  do,  yet  the  said  N.  G.  Jewett 
and  J.  S.  Smith  have  not,  nor  hath  either  of 
them  paid  or  caused  to  be  paid  the  said  prize  of 
$1,000,  etc.,  but  the  said  Jewett  and  Smith 
and  the  said  defendants  have  hitherto  wholly 
neglected  and  refused,"  etc. 

The  defendants  demurred  to  the  declaration, 
and  the  plaintiff  joined  in  demurrer. 

Mr.  J.  T.  Brady,  for  defendants. 

Mr.  J.  W.  White,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  The  principal 
ground  of  the  demurrer  is,  that  the  bond  set 
out  in  the  declaration,  and  upon  which  the  ac- 
tion is  founded,  appears  to  have  been  given  to 
secure  the  payment  of  money  to  be  raised  and 
distributed  by  a  lottery,  contrary  to  the  laws 
of  this  State,  and  against  good  morals;  and 
further,  that  it  appears  from  the  declaration 
that  the  bond  was  executed  in  N.  Y. 

The  defendants  not  having  craved  oyer  of 
the  bond,  we  cannot  regard  the  copy  set  forth 
5i29*]  as  any  part  of  the  pleadings  *for  the 
purpose  of  deciding  the  question  raised  (See, 
Rockefeller  v.  Hoysradt,  2  Hill,  616),  but  must 
look  solely  to  the  declaration  ;  and  then,  I 
apprehend,  it  will  be  difficult  to  maintain,  as 
matter  of  fact,  that  the  bond  was  executed  in 
this  State.  On  the  contrary,  I  think  the  pre- 
sumption would  be  that  it  was  executed  in  the 
State  of  Kentucky,  where  beyond  all  question 
it  would  be  upheld  as  a  legal  and  valid  obliga- 
tion. 

But  whether  the  bond  was  executed  in  N.  Y. 
or  Kentucky  cannot  I  think  vary  or  affect  the 
determination  of  the  question.  For  it  is  mani- 
fest that  the  performance  of  the  several  stipu- 
lations on  the  part  of  the  defendants,  provided 
for  by  the  condition,  was  to  take  place  in  Ken- 
tucky, in  which  case  the  rule  respecting  the 
construction  and  effect  of  the  instrument  is  the 
same  as  if  it  had  been  made  in  that  State. 
Andrews  v.  Herriot,  4  Cow.,  508,  511,  n.  a; 
Story,  Confl.  L.,  233.  That  these  stipulations 
were  to  be  performed  in  Kentucky,  is  too  plain 
for  argument,  especially  when  the  provisions 
of  the  statute  establishing  and  regulating  the 
lottery  are  viewed  in  connection  with  the  con- 
dition of  the  bond.  The  object  of  the  condi- 
tion was  to  secure  a  compliance  with  the  req- 
uisitions of  the  statute  in  the  State  where  the 
lottery  was  established.  If  any  authority  were 
necessary  on  this  point,  I  might  refer  to  the 
cases  of  Cox  v.  U.  8.,  6  Pet.,  172,  and  Duncan 
v.  U.  8.,  7  Id.,  435,  which  are  decisive. 

True,  as  foreign  laws  are  of  no  efficacy  here 
ex  proprio  mgorefaut  by  comity  only,  our  courts 
may  and  ought  to  determine  in  each  case  how 
far  that  comity  shall  extend.  If  the  law  sanc- 
tion what  is  plainly  contrary  to  morality,  the 
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public  rights,  etc..  the  courts  of  this  State  will 
not  aid  in  administering  it.  Story,  Confl.  L., 
213,  sec.  258.  But  I  do  not  regard  the  one  in 
question  as  falling  within  this  class  of  excepted 
cases  ;  any  more  than  a  foreign  law  allowing 
interest  on  money  beyond  the  rate  established 
by  our  own  statute.  Andrews  v.* Pond,  [*53O 
13  Pet.,  65.  Indeed,  the  policy  of  raising  mon- 
ey by  lottery  for  public  purposes,  such  as  for 
literary  and  benevolent  institutions,  continued 
to  prevail  in  this  State  until  1833,  Sess.  L.  of 
1833,  p.  484,  though  before  prohibited  as  un- 
wise and  inexpedient  in  the  Constitution  of 
1821,  so  far  as  respected  the  future  power  of 
the  Legislature.  Const,  of  N.  Y. ,  art.  7,  sec. 
11.  It  would  be  rather  ungracious  for  our 
courts,  under  these  circumstances,  to  refuse  to 
uphold  the  contract  in  question.within  the  rule 
of  comity,  on  the  ground  that  it  was  founded 
in  moral  turpitude. 

Judgment  for  the  plaintiff. 

Construction  of  contract— Lex  loci  contractus.  Dis- 
tinguished—77  N.  Y.,  583 ;  33  Am.  Rep..  679 ;  58  How. 
Pr.,33. 

Explained— 69  N.Y.,  32;  45  Am.  Rep.,  132;  45  How. 
Pr.,  274 ;  7  Abb.  N.  C.,  79 ;  106  U.  S.,  140. 

Cited  in— 16  Hun,  85 ;  12  Barb.,  633,  649 ;  7  W.  Dig., 
422:  16  Mich.,  73. 

Laws  have  no  extra  territorial  force— Comity.  Ex- 
plained—38  N.  J.  E.,  319;  48  Am.  Rep.,  312. 

Cited  In— 12  Barb.,  633  ;  64  How.  Pr.,  364 ;  9  Abb. 
N.  S.,  407  ;  1  Sheld.,  237 ;  20  Ind.,  525. 

Also  cited  in— 11  N.  Y.,  438. 


PADDOCK  v.  BROWN  ET  AL. 

Religious  Societies — ' '  Catt"  to  Minister  by  Elders, 
the  Act  of  the  Society — Proof  of  Incorporation. 

A  "  call "  from  a  Presbyterian  congregation  to  a 
rninister.drawn  in  the  words  prescribed  by  the  forms 
and  discipline  of  that  Church,  Const,  of  Presb. 
Church,  p.  438,  art.  6,  ed.,  1842,  and  signed  by  three 
elders  and  a  trustee,  does  not  bind  them  to  pay  the 
minister's  salary,  but  is  to  be  regarded  as  the  act  of 
the  congregation. 

Semble,  that  the  "call"  relates  exclusively  to  the 
spiritual  concerns  of  the  congregation.  Per  Nelson, 
Ch.  J. 

In  order  to  prove  the  incorporation  of  a  religious 
society,  the  original  certificate  filed  under  the  stat- 
ute must  be  produced ;  the  record  of  the  certificate 
is  not  primary  evidence.  Per  Nelson,  Ch.  J. 

Citations-Const.  Pres.  Ch..  p.  436,  ed.  1842;  17 
Wend.,  40 ;  3  R.  S.,  207,  sees.  3,  4.  2d  ed.;  7  Wend..  377. 

A  SSUMPSIT,  tried  at  the  Otsego  Circuit  in 
A  April,  1843,  before  Willard,  C,  Judge.  The 
defendants  were  Adam  Brown,  Timothy  Sabin 
and  Jacob  Young,  and  the  declaration  con- 
tained the  common  counts  for  "  work,  labor 
and  services,  care  and  diligence,  as  a  minister 
of  the  Gospel,"  done,  performed  and  bestowed 
by  the  plaintiff,  Joseph  W.  Paddock,  at  tue 
special  instance  and  request  of  the  defendants. 
Plea,  the  general  issue.  The  case  was  this  :  in 
October,  1839.  a  regular  meeting  of  the  con- 
gregation known  as  The  Second  Presbyloriiin 
Church  in  Milford.  now  Oneonta,  was  held,  at 
which  the  plaintiff  presided  as  moderator,  and 
Timothy  Sabin  acted  as  clerk.  The  meeting 
resolved  to  tender  the  plaintiff  "  a  call  "  to  be- 
come the  pastor  of  *that  Church,  and  [*/>.'$  1 
he  was  deputed  to  draw  up  the  call  in  due 
form,  which  he  afterwards  did.  It  was  in  the 
following  words: 
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"  The  congregation  of  Oneonta,  being,  on 
sufficient  grounds,  well  satisfied  of  the  minis- 
terial qualifications  of  you,  Joseph  W.  Pad- 
dock, and  having  good  hopes,  from  our  past 
experience  of  your  labors,  that  your  ministra- 
tions in  the  Gospel  will  be  profitable  to  our  spir- 
itual interests,  do  earnestly  call  and  desire  you 
to  undertake  the  pastoral  office  in  said  congre- 
gation; promising  you,  in  the  discharge  of  your 
duty,  all  proper  support,  encouragement  and 
obedience  in  the  Lord.  And  that  you  may  be 
free  from  wordly  cares  and  avocations, we  here- 
by promise  and  oblige  ourselves  to  pay  to  you 
the  sum  of  $500,  in  regular  yearly  payments, 
during  the  time  of  your  being  and  continuing 
the  regular  pastor  of  this  Church.  In  testi- 
mony whereof  we  have  respectively  subscribed 
our  names,  this  seventh  day  of  January,  1840. 
JACOB  YOUNG, 

TIMOTHY  SABIN,  JOHN  HACKETT, 

Moderator,  ADAM  BROWN." 

The  three  defendants,  Brown,  Young  and 
Sabin,  were  elders  of  the  Church  at  the  time 
the  call  bears  date,  and  Uackett  was  a  trustee. 
The  signatures  to  the  call  were  proved, and  the 
plaintiff  then  offered  it  in  evidence  ;  but  the 
defendants  objected,  insisting  that  the  call  was 
the  act  of  the  congregation,  and  did  not  bind 
the  defendants  individually.  The  circuit  judge 
overruled  the  objection,  and  the  call  was  read 
in  evidence.  It  was  further  proved  that  the 
plaintiff  was  duly  installed  pastor  January  7, 
1840,  the  day  the  call  was  signed  ;  and  that  he 
continued  to  officiate  until  Augu«t  7,1842,  when 
he  was  discharged  at  his  own  request. 

The  defendants  offered  to  prove,  among  oth- 
er things,  that  the  congregation  at  Oneonta 
was  duly  incorporated  under  the  statute,  No- 
vember 13,  1819  ;  and  for  this  purpose  they 
offered  in  evidence  the  record  of  the  certificate 
of  incorporation.  The  plaintiff  objected,  and 
the  circuit  judge  excluded  the  evidence.  In 
the  course  of  the  trial  the  defendants  moved 
for  a  nonsuit  on  the  ground  that  the  call  did 
532*]  not  bind  them  individually,  *but  pur- 
ported to  be  and  was  the  act  of  the  congrega- 
tion. The  circuit  judge  held  otherwise  and, 
therefore,  denied  the  motion. 

The  jury,  under  the  direction  of  the  judge, 
found  a  verdict  in  favor  of  the  plaintiff  for 
$725.84,  the  amount  admitted  to  be  due  by  the 
defendants,  if  they  were  liable  at  all.  The 
defendants  now  moved  for  a  new  trial  on  a 
case. 

Mr.  C.  P.  Kirkland,  for  defendants. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  I  am  of  opin- 
ion that  the  learned  judge  erred  in  his  disposi- 
tion of  this  case  at  the  circuit.  The  written 
instrument  or  "  call "  relied  on  to  bind  the  de 
fendants,  does  not  purport  on  its  face  to  bind 
them,  but  the  contrary.  If  any  legal  obliga- 
tion at  all  is  to  be  predicated  upon  it  in  favor 
of  the  plaintiff,  which  may  be  questionable,  it 
is  an  obligation  assumed  by  the  congregation, 
through  its  authorized  agents  ;  and  nothing 
more.  To  charge  the  subscribers  of  the  "call ' 
individually  with  the  payment  of  the  pastor's 
salary,  would  be  an  utter  perversion  of  the 
scope  and  object  of  this  well  known  instrument. 
The  form,  character  and  purpose  of  it,  as  well 
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as  the  authority  whence  it  issues,  will  be  seen  by 
referring  to  the  15th  chapter  of  the  Form  of 
Government,  etc., of  the  Presbyterian  Church, 
Const,  of  the  Presb.  Church,  p.  436,  ed.  1842, 
which  may  be  resorted  to  upon  established 
principles  of  law,  in  order  to  arrive  at  the  true 
meaning  and  legal  effect  of  the  "call."  It  will 
there  be  found  to  be  an  instrument  issuing 
from  the  congregation,  which  may  be  signed 
either  by  the  elders  and  deacons,  by  the  trust- 
ees, or  by  a  select  committee,  and  attested  by 
the  moderator  of  the  meeting.  In  the  case 
before  us  it  did  so  issue,  was  signed  by  three 
elders  and  one  trustee,  and  attested  by  the  mod- 
erator. 

The  plaintiff  was  himself  a  minister  of  the 
Presbyterian  denomination,  and  was  of  course 
familiar  with  the  prescribed  mode  of  proceed- 
ings preparatory  to  and  in  the  making  out  of  a 
*"call"  in  due  form.  Indeed,  in  this  [*533 
case  it  appears  he  presided  at  the  first  meeting 
of  the  congregation,  and  was  deputed  to  draw 
up  the  instrument  in  conformity  with  the  pre- 
scribed mode;  that  he  drew  and  accepted  it  in 
pursuance  of  the  regulations  of  the  Form  of 
Government,  and  was  thereupon  installed  as 
pastor. 

Under  all  these  circumstances,  it  is  impossi- 
ble that  the  plaintiff  or  any  one  else  should 
mistake  the  character  or  intended  effect  of  the 
instrument,  either  in  a  legal  or  ecclesiastical 
sense.  It  purports  on  its  face  to  be  the  act  of 
the  congregation,  was  put  forth,  accepted  and 
relied  upon  as  such,  and  it  would  have  been 
worse  than  a  nullity  for  all  the  sacred  and  pi- 
ous objects  for  which  it  was  created,  had  it 
not  been  their  act.  Brockway  v.  Allen,  17 
Wend.,  40. 

The  paper,  judging  from  the  established 
course  of  proceeding  in  the  regular  installment 
of  a  pastor  over  a  congregation,  appears  to  be 
an  instrument  of  a  purely  ecclesiastical  char- 
acter, having  relation  to  the  spiritual  concerns 
of  the  Church,  rather  than  to  its  temporal  af- 
fairs. True,  it  contains  a  recognition  of  the 
annual  stipend  agreed  upon,  and  an  assump- 
tion on  the  part  of  the  congregation  to  con- 
tribute the  same,  in  order,  as  it  is  said,  that 
the  pastor  "maybe  free  from  worldly  cares 
and  avocations."  But  the  trustees  are  the 
body  legally  constituted  under  the  statute  to 
take  charge  of  all  the  temporalities  of  the  con- 
gregation, and  to  manage  and  control  the  same. 
3  R.  8.,  207,  sees.  3,  4,  2d  ed.  They  are  the 
body,  therefore,  that  should  attend  to  the  rais- 
ing and  payment  of  the  minister's  salary. 

The  defendants  proposed,  in  the  course  of 
the  trial,  to  prove  the  incorporation  of  the  con- 
gregation, by  the  production  of  the  record 
from  the  clerk's  office,  which  was  rejected. 
Whether  rejected  as  incompetent  proof  of  the 
fact,  or  as  impertinent  and  immaterial,  is  not 
stated.  The  ground  of  the  objection  should 
have  been  specified.  If  rejected  on  the  ground 
that  the  evidence  was  incompetent  to  prove  the 
certificate  filed  under  the  statute,  the  decision 
was,  doubtless,  correct.  The  original  should 
have  been  produced,  or  accounted  for,  accord- 
ing to  the  case  of  Jackson  v.  Leggett,  7  Wend., 
377. 

New  trial  granted. 


Explained— 9  Barb..  123. 
Cited  in— 22  Kan.,  707. 
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534*]  *REYNOLDS  v.  LOUNSBURY. 

Replevin  —  Pleading  and  Practice— Competency 
of  Witness  a  Question  for  the  Court — Evidence 
— Declarations  of  Plaintiff. 

In  replevin  in  the  cepit  the  declaration  should  al- 
lege a  wrongful  taking ;  but  an  omission  in  this  re- 
spect is  cured  by  verdict. 

A  mere  fault  in  pleading  is  not  a  proper  ground 
for  excepting  at  the  trial,  but  should  be  taken  ad- 
vantage of  by  demurrer,  motion  in  arrest,  or  writ 
of  error. 

The  question  whether  a  witness  is  competent, 
though  depending  upon  conflicting  evidence,  is  for 
the  court  to  decide ;  not  the  jury. 

A  declaration  made  by  the  plaintiff,  with  the  in- 
tention of  influencing  the  conduct  of  the  defend- 
ant, who  acts  upon  it,  and  will  be  injured  if  the 
plaintiff  is  allowed  to  gainsay  it,  is  conclusive.  Per 
Bronson,  J. 

Otherwise,  of  a  declaration,  made  by  the  plaint- 
iff to  a  third  person,  without  any  intention  of  influ- 
encing the  conduct  of  the  defendant,  though  he 
afterwards  hear  of  and  act  upon  it. 

Citations— 3  Hill,  215 ;  4  Met,  381. 

ERROR  to  Cayuga  C.  P.,  where  Jesse  Louns- 
bury  brought  replevin  against  Reynolds, 
and  declared  for  that  the  defendant,  on,  etc., 
at,  etc. ,  took  one  light  bay  mare  of  him,  the  said 
plaintiff,  etc.  When  the  cause  came  on  to  be 
tried  and  the  jurors  were  called,  the  defend- 
ant objected  that  the  issue  was  immaterial  and 
the  court  had  no  authority  to  try  the  cause,  be- 
cause it  was  not  alleged  in  the  declaration  that 
the  defendant  wrongfully  took  the  property, 
as  the  statute  requires.  2  R.  S.,  528,  sec.  36. 
The  objection  was  overruled,  and  the  defend- 
ant excepted.  The  jurors  were  then  sworn, 
and  the  trial  proceeded.  The  case  was  this: 
the  defendant  was  a  constable  and  had  an  ex- 
ecution upon  a  judgment  in  favor  of  one 
Squires  against  Elias  Lounsbury,  the  plaint- 
iff's brother,  and  took  the  mare  by  virtue  of 
the  execution  June  16,  1842.  After  the  plaint- 
iff had  given  evidence  that  he  owned  the  prop- 
erty, he  called  his  brother  Elias  as  a  witness. 
The  defendant  objected,  and  said  he  would 
prove  the  witness  interested.  He  called  two 
witnesses,  who  swore  that  in  May,  the  month 
before  the  levy,  they  heard  the  plaintiff  say 
that  he  and  his  brothers,  Elias  and  Daniel, 
were  in  partnership  in  the  property.  The  court 
allowed  Elias  to  be  sworn,  and  the  defendant 
excepted.  Burns,  one  of  the  witnesses  who 
swore  to  the  plaintiff's  declaration  about  the 
partnership,  said  he  was  particular  in  his  in- 
quiries of  the  plaintiff,  because  he  was  inter- 
ested in  the  note  given  by  Elias  on  which 
535*]the  judgment  had  been  recovered  *and 
the  execution  Issued  by  virtue  of  which  the 
levy  was  made;  and  that  the  mare  was  taken 
in  consequence  of  what  the  plaintiff  said  to 
him.  The  court  charged  the  jury  that  if  the 
plaintiff  owned  the  mare,  he  was  entitled  to  a 
verdict.  They  refused  to  charge  that  the 
plaintiff  was  estopped  by  what  he  had  said 
about  the  partnership;  and  told  the  jury  they 
must  take  the  whole  of  the  testimony  into  con- 
sideration, and  decide  upon  the  facts  as  they 
appeared  before  them.  The  defendant  ex- 
cepted, and  a  verdict  and  judgment  having 
passed  against  him  he  brought  error. 

Mr.  O.  Allen,  for  plaintiff  in  error. 

.Mr.  W.  H.  Seward,  for  defendant  in  er- 
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By  the  Court,  Bronson,  J.  A  fault  in  the 
headings  is  not  a  proper  ground  for  tendering 
a  bill  of  exceptions.  After  the  defendant  had 
omitted  to  demur  to  the  declaration,  he  could 
only  take  an  objection  to  its  sufficiency  by  mo- 
ion  in  arrest  of  judgment,  or  a  writ  of  error. 
The  question  is  before  us,  however,  because 
t  also  appears  in  the  record.  The  plaintiff 
should  have  alleged  that  the  defendant  wrong- 
fully took  the  property ;  but  the  defect  is 
ured  by  the  verdict.  We  must  now  presume 
that  the  court  would  not  have  allowed  a  re- 
iovery,  unless  it  appeared  that  the  taking  was 
wrongful. 

The  defendant  undertook  to  prove  that  Elias 
Lounsbury  had  an  interest  in  the  property,  and 
jave  evidence  tending  to  that  conclusion.  But 
the  plaintiff  had  before  given  evidence  tending 
to  show  that  he  was  the  sole  owner  and,  con- 
sequently, that  Elias  could  have  no  partner- 
ship interest.  The  court  was  not  bound  to 
look  at  the  evidence  on  one  side  alone.  They 
looked  at  the  whole  of  the  evidence,  and  came 
to  the  conclusion,  as  they  well  might,  that 
Elias  had  no  partnership  interest  in  the  prop- 
rty. 

It  is  true  that  the  question  of  fact  whether 
Elias  was  part  owner  or  not,  would  ultimately 
belong  to  the  jury  in  passing  upon  the  merits 
of  the  controversy.  But  when  the  question 
came  up  in  this  collateral  way.it  was  addressed 
exclusively  to  *thecourt.(a)  There  was[*536 
no  error  in  allowing  the  witness  to  be  sworn. (b) 

The  principal  question  is  upon  the  supposed 
estoppel  in  pats.  The  plaintiff  had  said,  a 
month  before  the  levy,  that  he  and  his  brothers, 
Daniel  and  Elias,  were  in  partnership  in  the 
property;  and  it  is  insisted  that  the  admission 
was  conclusive  upon  him.  When  a  party 
makes  an  admission  with  the  intention  to  in- 
fluence the  conduct  of  another,  and  the  latter 
acts  upon  it,  and  will  be  injured  if  the  party 
is  allowed  to  gainsay  it,  the  admission  is  con- 
clusive. Dezdl  v.  OdeU,  3  Hill,  215,  and  cases 
cited;  Dewey  v.  Field,  4  Met.,  381.  If  the 
plaintiff  had  told  the  constable  when  he  came 
with  the  execution  that  the  property  belonged, 
either  in  whole  or  in  part,  to  Elias,  and  the 
constable  had  acted  upon  the  admission,  by 
taking  this,  and  omitting  to  take  other  proper- 
ty, the  plaintiff  would  be  estopped  from  after- 
wards denying  the  ownership  of  Elias,  and 
thus  doing  an  injury  to  the  constable.  It 
would  be  against  good  conscience  and  honest 
dealing;  and  that  is  the  point  on  which  the 
question  of  estoppel  turns.  But  that  is  not 

(a)  After  the  court  has  decided  in  favor  of  the 
witness'  competency,  the  point  cannot  In-  submit- 
ted to  the  jury,  though  depending  upon  conflicting 
evidence.    Co  wen  &  H.  ttotet  to  Phil  Ev.,  p.  1501 ; 
but  see,  Hart  v.  Heilner,  3  Rawle,  407.    The  jury, 
however,  are  often  required  to  pass  upon  the  same 
evidence  In  estimating  the  witness'  credibility,  per 
Dentnan,  Ch.  J.,  in  Shlpton  v.  Thornton,  9  Ad.  & 
Ell.,  314,  or  in  determining  some  other  question  con- 
nected with  the  merits,  Reynolds  v.  Lounsbury,  in 
the  text;  and  then  thov  are  not  precluded  by  the 
previous  decision  of  the  court,  but  may  flnu  the 
fact  the  other  way.    Greenl.  Ev.,  472.    It  is  said  that 
where  the  point  of  competency  depends  on  the  de- 
cision of  intricate  questions  of  fact,  judges  occa- 
sionally refer  the  matter  preliminarily  to  the  Jury. 
1  Phil.  Ev..  2,  n.  I,  8th  ed.,  by  Phil.  &  Amos ;  see. 
Taylor  v.  Taylor.  2  Watte,  aw,  358. 

(b)  As  to  the  right  of  review  In  cases  of  this  char- 
actor,  see  Cowen  &  H.  Notcntu  Phil.  Ev.,  1501. 
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this  case.  The  plaintiff  never  said  anything  to 
the  constable,  nor  to  the  plaintiff  in  the  exe- 
cution; nor  was  his  declaration  made  with  the 
intention  of  influencing  their  conduct.  The  ad- 
mission was  made  to  other  persons,  and  in  ref- 
erence to  another  matter.  To  say  that  such  an 
admission  is  conclusive,  would  be  to  give  the 
537*]  force  of  *an  estoppel  to  everything 
which  it  could  be  proved  a  man  had  said;  and 
thus  this  most  unsatisfactory  kind  of  evidence 
— confessions  out  of  court — would  acquire  a 
new  and  most  dangerous  importance.  True, 
Burns  testified  that  the  levy  was  made  in  con- 
sequence of  what  the  plaintiff  said  to  him.  He 
has  not  told  us  how  such  a  consequence  hap- 
pened to  follow  from  the  conversation;  and 
the  most  that  can  reasonably  be  inferred  is, 
that  he  reported  the  conversation  to  the  con- 
stable, or  the  plaintiff  in  the  execution;  and 
they  treated  the  confession  as  an  important 
item  of  evidence.  They  have  had  the  benefit 
of  the  confession;  the  jury  have  considered 
and  weighed  it  against  the  other  evidence;  and 
that  is  all  the  importance  that  properly  be 
longed  to  it.  It  could  not  operate  in  the  nat- 
ure of  an  estoppel. 
Judgment  affirmed. 

Replevin— Pleading—  Allegation  of  wrongful  tak- 
ing. Criticised-7  Barb.,  371. 

Reviewed-6  N.  Y.,  102. 

Omission  cured  by  verdict.  Reviewed— 6  N.  Y.,  102 : 
14  N.  Y.,  250. 

Cited  in-56  Barb.,  397 ;  43  Mich.,  626. 

Fault  in  pleading— Practice  in  taking  advantage  of. 
Heviewed-6  N.  Y.,  102. 

Cited  in-30  N.  Y..  677 ;  29  Mich.,  211. 

Estoppel  in  pais.  Cited  in-13  N.  Y.,  638 :  43  N.  Y., 
289 ;  75  N.  Y.,  561 :  10  Barb.,  430 ;  22  Barb.,  660;  28 
Barb.,  47  :  32  Barb..  289 ;  42  Barb.,  23 :  4  Duer,  593 ; 
45  Super.,  143 ;  2  Co.  R.,  32 ;  8  W.  Dig.,  305 ;  4  Blatchf ., 
12 ;  23  Ind.,  161 ;  17  Conn..  353 ;  44  Am.  Dec.,  555. 

Also  cited  in— 20  Ind.,  45. 


EHLE  AND  SART  *.  QUACKENBOSS. 

Jurisdiction  of  Justice* — Question  of  Actual  Pos- 
session, Not  One  of  Title — Evidence — Practice. 

The  question  of  actual  possession  of  lands  is  not 
one  of  title,  within  the  meaning  of  2  R.  S.,  226,  sec. 
4,  and  a  justice  of  the  peace  may,  therefore,  try  and 
determine  it. 

Accordingly,  where  the  plaintiff,  in  an  action  of 
trespass  quart,  dausum  fregit  brought  in  a  justice's 
court,  gave  evidence  tending  to  show  that  he  was 
in  the  actual  possession  of  the  locus  in  quo  at  the 
time  the  alleged  trespass  was  committed :  held,  that 
the  defendant  had  a  right  to  give  counter  evidence, 
and  prove  possession  in  himself. 

Citations-1  Johns.,  511.  512;  12  Johns.,  183;  10 
Wend.,  639;  Cow.  Tr.,  370.  371;  2  R.  8.,  226,  sec.  4; 
237.  238,  sees,  59-63 ;  2  Bl.  Com.,  195-199 ;  Ad.  Ej.,  10. 

TERROR  to  the  Montgomery  C.  P.  Ehle  and 
-Cj  Sart  sued  Quackenboss  in  a  justice's  court, 
and  declared  in  trespass,  for  that  the  defend- 
ant, June  1,  1841,  and  on  divers  other  days, 
etc.,  by  his  cattle,  horses,  etc.,  broke  and  en- 
tered the  plaintiffs'  close,  etc.  The  defendant 
pleaded  the  general  issue,  and  gave  notice  that 
he  would  prove  in  defense  of  the  action  that 
he  was  the  occupant  of  the  locus  in  quo,  under 
license  from  the  owner,  and  that  his  cattle, 
etc.,  were  lawfully  depasturing  thereon.  On 
the  trial,  it  appeared  that  the  locus  in  quo  was 
a  farm  in  Canajoharie,  and  the  plaintiffs,  to 
538*J  establish  *their  possession, proved  vari- 
ous acts  done  by  them  on  the  farm  during  the 
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season  of  1841,  such  as  sowing  grain,  mowing 
grass,  making  fences,  etc.  The  defendant,  to 
rebut  this  evidence,  offered  to  show  that  he 
himself  lived  upon  the  farm  and  had  done  so 
for  a  long  time,  and  that  he  was  in  possession 
when  the  acts  complained  of  were  committed. 
This  evidence  was  objected  to  on  the  ground 
that  it  would  raise  a  question  of  title,  and  the 
justice  excluded  it.  He  rendered  judgment 
against  the  defendant,  which  was  reversed  by 
the  C.  P.  on  certiorari;  whereupon  the  plaint- 
iffs brought  error. 

Messrs.  Mitchell  and  Sacia,  for  plaintiffs 
in  error. 

Mr.  J.  Gumming,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  On  the  trial 
of  this  cause  the  plaintiffs  gave  no  evidence  of 
title  in  themselves,  nor  did  they  attempt  to 
prove  their  possession  to  be  rightful.  They 
relied,  as  they  had  a  right  to  do,  on  their  act- 
ual possession  of  the  land;  for  that  is  enough 
against  any  one  but  the  rightful  owner.  As 
the  defendant  had  not  interposed  a  plea  or  no- 
tice of  title,  he  was  precluded  from  all  evi- 
dence drawing  that  in  question.  But  as  the 
plaintiff  sought  to  recover  on  the  ground  of 
a  naked  possession  of  the  laud,  that  was  a  fact 
which  the  defendant  had  a  right  to  contest  and 
disprove  if  he  could.  Evidence  of  this  char 
acter  does  not  draw  the  title  to  land  in  ques- 
tion, and  the  fact  of  possession  is  one  which  a. 
justice  has  an  unquestionable  right  to  try. 

The  statement  of  what  testimony  was  offered 
by  the  defendant  at  the  trial  is  not  very  clear, 
but  the  ground  on  which  it  was  rejected  suf- 
ficiently shows  the  nature  of  it.  I  understand, 
the  offer  was  to  show  that  the  defendant,  and 
not  the  plaintiffs,  was  in  the  actual  possession 
of  the  locus  in  quo,  at  the  time  of  the  alleged 
trespass,  and  that  the  defendant  had  been  in 
possession  for  a  long  time;  and  the  testimony 
was  excluded,  as  I  read  the  return,  because  it 
would  draw  the  title  in  question.  But  in  this 
the  justice  was  mistaken.  The  proposed  testi- 
mony related  *to  the  fact  in  possession,  [*539 
irrespective  of  title,  and  should  have  been  re- 
ceived. If  the  defendant  was  in  actual  pos- 
session, as  he  offered  to  show,  that  was  of 
course  fatal  to  the  plaintiffs'  action.  See, 
Campbell  v.  Arnold,  1  Johns.,  511,  512;  Wick- 
ham  v.  Freeman,  12  Id.,  183;  Van Rensselae-r  v. 
Raddiff,  10  Wend.,  639;  Cowen,  Tr.,  370,  371. 

The  Revised  Statutes  declare  that  a  justice- 
of  the  peace  shall  have  no  cognizance  of  any 
action  "where  the  title  to  land  shall  in  any- 
wise come  in  question  as  hereinafter  provided ;" 
2  R.  S.,  226,  sec.  4;  and  they  afterwards  point 
out  the  manner  in  which  title  may  come  in 
question  so  as  to  exclude  the  jurisdiction  of 
the  justice.  Id.,  237,  238,  sees.  59-63.  But  in 
my  opinion  the  term  "title,"  as  used  in  the 
statute,  does  not  embrace  the  fact  of  possession, 
nor  any  right  founded  on  possession  alone. 

Undoubtedly,  possession  is  a  necessary  in- 
gredient in  a  complete  title  to  land,  for  such 
title  has  several  stages  or  degrees,  viz. :  1.  Mere 
possession  or  actual  occupation,  without  pre- 
tense of  right;  2.  The  right  of  possession, 
which  one  man  may  have  while  another  has 
the  possession  in  fact;  and,  3.  The  mere  right 
of  property,  which  may  exist  without  posses- 
sion or  the  right  of  possession.  2  Bl.  Com.,. 
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195-199.  These  being  united  constitute  what 
Blackstone  calls  a  "completely  legal"  title. 
Id.,  199. 

But  the  term  "title,"  as  used  in  the  statute 
under  consideration,  does  not  embrace  these 
different  degrees  or  stages  of  right.  It  is  lim- 
ited to  the  right  of  possession ;  for  where  that 
is  in  question  before  a  justice,  he  has  no  juris- 
diction of  the  case.  The  defendant  is  precluded 
from  all  evidence  on  that  point,  and  can  only 
raise  the  question  by  plea  or  notice,  in  which 
case  the  action  must  be  discontinued  ;  and  if 
the  plaintiff's  case  requires  such  evidence  on 
his  part,  it  cannot  be  received,  but  the  cause 
must  be  dismissed. 

In  short,  I  understand  the  word  "title,"  as 
used  in  the  statute,  to  mean  precisely  what  it 
means  in  reference  to  the  common  law  action 
of  ejectment.  It  is  synonymous  with  the  right 
of  possession.  That  is  the  title  which  is  tried 
in  the  common  law  action  of  ejectment,  and 
54O*]  that  is  the  right  which  may  be  *plead- 
ed  to  oust  the  jurisdiction  of  a  justice.  It  does 
not  embrace  the  idea  of  possession  in  fact,  nor 
that  of  the  mere  right  of  property.  The  latter 
cannot  be  material  in  the  action  of  trespass, 
nor  in  that  of  ejectment  at  common  law.  It 
is  a  right  to  be  tried  only  in  a  real  action  ;  at 
least  it  was  so  until  the  Revised  Statutes  ex- 
tended the  remedy  by  ejectment  to  such  cases. 
Adams,  Ej.,  10. 

If  the  question  of  actual  possession  is  to  be 
regarded  as  a  question  of  title,  within  the 
meaning  of  the  statute  under  consideration, 
let  us  see  to  what  it  must  lead.  The  plaintiffs 
here  attempted  to  recover  on  the  ground  of 
possession  in  fact,  and  they  went  into  testi- 
mony for  that  purpose.  If  this  brought  the 
title  in  question,  the  cause  should  have  been 
dismissed  on  their  own  showing  ;  2  R.  S. ,  237, 
sec.  63 ;  and,  therefore,  the  judgment  in  their 
favor  was  erroneous.  A  question  of  mere  pos- 
session, however,  is  not  one  of  title.  The  jus- 
tice properly  received  evidence  tending  to  es- 
tablish the  plaintiffs'  possession  ;  but  he  erred 
in  overruling  the  defendant's  offer  to  disprove 
what  the  plaintiffs  had  thus  attempted  to  es- 
tablish. 

I  think  the  judgment  of  the  C.  P.  is  right, 
and  that  it  should  be  affirmed. 

Judgment  affirmed. 

Distinguished— 28  How.  Pr.,  41. 

Reviewed— 10  How.  Pr..  411. 

Approved— 45  Mich..  250. 

Cited  in— 21  N.  Y.,  468 :  2  Keyes,  630 ;  1  Abb.  App. 
Dec.,  181 ;  24  Hun.  688 ;  31  Hun,  381 ;  8  Barb..  569 ;  20 
Barb..  316 ;  27  Barb.,  216 ;  43  Barb.,  46 :  5  T.  &  C.,  584 ; 
16  How.  Pr,  479 ;  47  How.  Pr..  86 ;  15  Abb.  Pr.,  451 ; 
2  Abb.  N.  C..  324 ;  Co.  R.  N.  S.,  173 ;  8  W.  Dig.,  571 ;  2 
Sawy.,  601. 


WALRATH  v.  THOMPSON. 

Guaranty— Letter  of— Term*  of.  Must  Be  Strict- 
ly Complied  with—  Abuse  of  Trutt — Action — 
Demand — Practice. 


NOTE.— Guaranty—  The  term*  of,  muat  he  strictly 
comitied  with.  See  Leeds  v.  Dunn,  10  N.  Y..  469; 
8t<;wnrt  v.  Ranney,  26  How.  Pr.,279;  Hunt  v.Smith, 
17  Wend.,  179;  Wright  v.  Johnson,  8  Wend.,  512. 

Compare,  also,  Walsh  v.  Bailie,  10  Johns.,  180  note; 
King  v.  Baldwin,  17  Johns.,  384  nnle. 

A  auaranty founded  upon  a  valuable  consttleratitm 
ghnuld  receive  a  Wteral  cunttructiim.  Mauran  v. 
Bullus,  41  U.  S.  (16  PeU  528,  X.,  Law.  ed.,  1066.  note 
and  iint,.--  referred  to. 
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The  terms  of  a  guaranty  must  be  strictly  com- 
plied with,  or  the  guarantor  will  not  be  bound.  Per 
Bronson.  J. 

J.,  being:  desirous  of  purchasing  poods  of  the 
plaintiff  on  credit,  procured  a  letter  of  guaranty 
from  the  defendant  to  the  plaintiff  containing  the 
following  clause  :  "  Mr.  J.  thought  it  would  be  an 
accommodation  to  him  to  have  you  wait  [for  pay- 
ment] until  the  1st  of  January,  1840  ;  if  that  will  an- 
swer your  purpose,  I  will  be  surety  for  the  amount 
to  be  paid  at  that  time."  The  plaintiff  sold  the 
goods  to  J.  on  the  receipt  of  the  letter,  but  took  his 
note  for  the  price,  payable  December  25,  1839.  J. 
was  not  called  on  to  pay  the  note,  however,  and 
after  January  1,  1840,  the  plaintiff  brought  an  ac- 
tion to  enforce  the  guaranty.  Held,  that  inasmuch 
as  he  had  not  agreed  to  wait  for  payment  until  the 
day  proposed  by  the  guaranty,  the  defendant  was 
not  liable. 

*In  general,  an  action  to  recover  money  re-  [*541 
ceived  by  the  defendant  in  the  character  of  trustee 
cannot  be  maintained  until  after  a  demand,  or 
proof  in  some  other  way  that  there  has  been  an 
abuse  of  the  trust. 

Citations—  8  Wend.,  512;  1  Stark.,  192;  17  Wend., 
422  ;  5  Hill,  634  ;  23  Wend.,  528  ;  24  Wend.,  203. 


case  was  before  the  court  in  January, 
J-  1843,  and  is  reported  in  4  Hill,  200.  On 
a  second  trial  it  appeared  that  the  castings 
were  delivered  to  Johnson  May  22,  1839,  and 
on  that  day  Johnson  gave  the  plaintiff  his 
promissory  note  for  the  amount,  payable  seven 
months  from  date.  The  plaintiff  said  he  took 
the  note  because  he  considered  Johnson  good. 
It  was  proved  that  the  defendant  afterwards 
had  Johnson's  books  in  his  hands,  and  re- 
marked that  the  plaintiff's  demand  must  be 
paid  from  the  accounts  ;  but  he  said  nothing 
about  his  being  holden  to  the  plaintiff.  The 
defendant  delivered  the  accounts  to  one  Top- 
liff,  and  told  him  to  collect  and  pay  over  the 
money  to  the  plaintiff.  Topliff  collected  $5 
or  $6,  and  offered  the  money  to  the  plaintiff, 
which  he  refused  to  receive.  The  defendant 
moved  for  a  nonsuit  on  the  ground,  among 
others,  that  there  had  not  been  a  compliance 
with  the  terms  of  the  guaranty,  by  which  the 
plaintiff  was  to  wait  until  January  1,  1840;  and 
he  took  Johnson's  note  payable  on  the  22d  of 
December  preceding,  or,  with  grace,  on  the 
25th.  The  action  was  not  commenced  until 
after  January  1,  1840;  and  it  did  not  appear 
that  the  plaintiff  had  ever  called  upon  John- 
son. The  judge  refused  the  motion  for  a  non- 
suit, saying  he  supposed  all  the  questions  had 
been  examined  when  the  case  was  before  this 
court  on  the  former  occasion.  The  defendant 
excepted,  and  a  verdict  having  been  found 
against  him,  he  now  moved  for  a  new  trial  on 
a  bill  of  exceptions. 

Messrs.  J.  Watson  and  B.  D.  Nozon,  for 
defendant. 

Mr.  A.  Taber,  for  plaintiff. 

By  the  Court,  Bronson,  J.  The  terms  of  a 
guaranty  must  be  strictly  complied  with,  or 
the  guarantor  will  not  be  bound.  If  he  pro- 
poses a  credit,  that  particular  credit  must  be 
given  to  the  principal.  It  is  not  enough  that 
the  creditor  waits  until  the  *time  hasT*542 
expired  before  he  calls  for  payment.  He  must 
agree  to  wait,  so  that  he  cannot  sue  in  the 
meantime.  Wright  v.  Johnson,  8  Wend.,  512; 
Bacon  v.  Che»ney,  1  Stark.,  192:  and  see  Dob- 
bin v.  Bradley,  17  Wend.,  422.  If  the  note  was 
out  of  the  way.  the  fact  that  the  plaintiff  re- 
ceived the  guaranty,  delivered  the  property, 
j  and  did  not  call  for  payment  until  the  speci- 
I  fled  time  had  expired,  would  be  a  sufficient 
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ground  for  presuming  that  he  agreed  to  give 
the  required  credit.  But  the  note  takes  away 
all  ground  for  such  an  inference,  and  proves 
that  the  plaintiff  did  not  give  the  specified 
credit  to  the  principal.  On  the  contrary,  he 
made  an  agreement  which  obliged  Johnson  to 
pay  at  an  earlier  period.  The  fact  that  the 
credit  was  abridged  only  a  few  days  is  not  im- 
portant. Cutting  off  a  week  is  as  fatal  as 
though  it  had  been  a  month.  The  defendant 
may  have  had  special  reasons  for  fixing  on  the 
first  of  January  as  the  time  for  payment.  But 
whether  he  had  or  not,  it  is  fatal  to  the  action 
that  there  has  not  been  a  compliance  with  the 
terms  of  the  guaranty.  The  condition  on 
which  the  defendant  proposed  to  contract  has 
not  been  accepted.  Dobbin  v.  Bradley,  17 
Wend.,  422;  Birckhead  v.  Brown,  5  Hill,  684. 
The  objection  cannot  be  got  over. 

But  it  is  said  that  the  plaintiff  could  recover 
under  the  money  counts  the  $5  which  the  de- 
fendant had  collected  on  Johnson's  accounts, 
and,  consequently,  that  the  motion  for  a  non- 
suit was  properly  overruled.  There  are  two 
answers  to  this  argument.  The  first  is  that  no 
such  question  appears  to  have  been  made  on 
the  trial.  The  defendant  moved  for  a  nonsuit 
on  the  ground  that  no  action  could  be  main- 
tained upon  the  guaranty.  That  was  the  ques- 
tion which  the  judge  decided,  and  the  defend- 
ant excepted  to  his  opinion.  The  plaintiff 
cannot  take  away  the  right  of  review  by  start- 
ing a  question  now,  which  was  not  made  on 
the  trial,  about  the  little  sum  of  $5.  The  ef- 
fect would  be  to  charge  the  defendant  with 
the  principal  debt,  for  which  he  is  not  liable. 
The  other  answer  is  that  as  to  the  $5  the  de- 
fendant stands  in  the  character  of  a  trustee, 
and  an  action  will  not  lie  until  after  a  demand 
of  the  money  or  proof  in  some  other  way  that 
543*]  there  has  been  an  *abuse  of  the  trust. 
Sears  v.  Patrick,  23  Wend.,  528;  Cooley  v. 
Betts,  24  Id.,  203.  The  case  here  is  still  worse; 
for  the  money  was  offered  to  the  plaintiff  and 
he  refused  to  receive  it. 

This  brings  us  back  again  to  the  defendant's 
objection,  which  is  fatal  to  the  action.  The 
circuit  judge  was  evidently  of  that  opinion  ; 
but  he  refused  the  nonsuit  on  the  supposition 
that  the  question  had  been  disposed  of  by  us 
when  the  case  was  up  before.  I  think  this 
point  could  not  have  been  distinctly  made  on 
the  first  trial.  But  if  it  was,  we  must  have 
overlooked  it.  It  certainly  was  not  decided. 

New  trial  granted. (a) 

Afflrmed-2  N.  Y.,  185. 

Same  case— 4  Hill,  200. 

Cited  in-6  Hill.  545:  10  N.  Y.,  477 ;  46  N.  Y.,  97 ;  14 
Barb.,  128 ;  31  Barb..  299 ;  53  Barb.,  151 :  23  How.  Pr. 
206;  26  How.  Pr.,  283;  11  Abb.  Pr.,  146;  22  Ind.,  483 
75Ind..  482;  13  Minn.,  187. 

(a)  See  Smith  v.  Dann,  infra. 


SMITH  &  CRITTENDEN  v.  DANN. 

Guaranty — Letter  of— Notice  of  Acceptance,  Un 
necessary — Guaranty,  Construed  with  Refer 


NOTE.— Guaranty—  When  acceptance  necessary- 
Construction  of.  See  Douglass  v.Howland,24  Wend. 
35,  note;  Stafford  v.  Low,  16  Johns.,  67;  Walrath  v 
Thompson,  ante,  540,  note. 
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ence  to  Known   Usage  of  Trade — Strict  Con- 
struction of. 

A  letter  of  guaranty,  addressed  by  the  defendant 
»  a  mercantile  firm,  was  as  follows :  "If  you  will 
et  A.  have  one  hundred  dollars  worth  of  goods  on 

i  credit  of  three  months,  you  may  regard  me  as 

guarantying  the  same."  Held,  that  notice  of  ac- 
ceptance was  not  necessary  to  render  the  defendant 
iable,  but  that  he  became  absolutely  bound  the 

moment  the  goods  were  delivered  in  compliance 

with  the  guaranty. 

Held  further,  that  though  the  firm,  on  delivering 
in •  goods  to  A.,  took  his  note  payable  in  "three 

months,"  without  excluding  days  of  grace,  this  was 

not  a  variance  from  the  credit  proposed  by  the 

guaranty. 
A  guaranty,  like  other  commercial   contracts, 

must  be  construed  with  reference  to  the  known 

usage  of  trade. 

If  a  guaranty  propose  a  certain  credit,  that  par- 
Ocular  credit  must  be  given,  or  the  surety  will  not 
3e  bound ;  and  a  variance  of  three  days  will  be  fatal. 

Citations— 24  Wend.,  35,  82:  17  Johns..  134  :  12 Pet., 
207,  497;  Am.  Jur.,  Vol.27,  p.  336,  et  seq.;  16  Johns., 
67  ;  6  Hill,  540  : 17  Wend.,  422  ;  4  Hill,  200  :  10  Pet., 
482 ;  3  Wh.,  148,  n.;  2  Stark.,426 ;  8  East,  242 : 8  Greenl., 
234. 

MOTION  by  the  plaintiffs  to  set  aside  the  re- 
port of  a  referee.    The  defendant,  who  re- 
sided at  Avon,  addressed  a  letter  of  guaranty 
to  the  plaintiffs,  who  were  merchants  at  Roch- 
ester, in  the  following  words: 

"AvoN,  October  10,  1840. 
Messrs.  E.  F.  Smith  &  Co. 

Gentlemen:  If  you  will  let  Messrs.  Steel  & 
Wall,  of  this  village,  *grocersand  bak-  [*544 
ers,  have  one  hundred  dollars  in  goods  at  your 
store  on  a  credit  of  three  months,  you  may  re- 
gard me  as  guarantying  the  payment. 
Yours  truly, 

AMOS  DANN." 

On  the  same  day  upon  which  the  guaranty 
was  written,  it  was  presented  to  the  plaintiffs, 
who  thereupon  sold  goods  to  Steel  &  Wall  to 
the  amount  of  $99.29,  and  took  their  promis- 
sory note  for  that  sum,  payable  at  the  Roches- 
ter "City  Bank,  three  months  after  date.  Steel 
&  Wall  having  failed  to  pay  for  the  goods,  the 
plaintiffs  brought  this  action  upon  the  guar- 
anty. The  referee  reported  in  favor  of  the  de- 
fendant. 

Mr.  F.  M.  Haight,  for  plaintiffs. 

Mi'.  A.  Dann,  in  person. 

By  the  Court,  Bronson,  J.  The  defendant 
insists  that  the  referee  decided  correctly  for 
the  following,  among  other  reasons:  1.  The 
plaintiffs  should  have  given  the  defendant  no- 
tice that  they  had  accepted  and  acted  upon  the 
guaranty;  and  2.  As  Steel  &  Wall  were  enti- 
tled to  three  days'  grace  on  the  note  which  they 
gave  for  the  goods,  the  credit  exceeded  three 
months,  the  time  mentioned  in  the  guaranty. 

The  defendant  invited  the  plaintiffs  to  sell 
goods  to  Steel  &  Wall,  on  his  promise  to  guar- 
anty the  payment  of  the  debt.  The  plaintiffs 
assented,  and  delivered  the  goods.  The  prop- 
osition of  one  party  was  accepted  by  the  other; 
and  according  to  our  notions  of  the  law,  this 
made  a  complete  contract.  Nothing  further 
was  necessary  to  its  consummation.  If  the  de- 
fendant wanted  notice,  and  did  not  get  it  from 
the  persons  whom  he  thought  worthy  of  credit, 
it  was  .his  business  to  inquire  and  ascertain 
what  had  been  done.  There  is  nothing  in  the 
defendant's  undertaking  which  looks  like  a 
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condition,  or  even  a  request,  that  the  plaintiffs 
should  give  him  notice  if  they  acted  upon  the 
guaranty;  and  there  is  no  principle  upon  which 
we  can  hold  that  notice  was  an  essential  ele- 
ment of  the  contract.  Whitney  v.  Oroot,  24 
545*lWend.,  82;  Douglass  v.  Rowland,  *Id., 
35.  The  cases  of  Beekman  v.  Hate,  17  Johns., 
134,  and  Stafford  v.  Low,  IQld.,  67,  went  upon 
the  ground  that  there  was  nothing  more  than 
an  overture  or  proposition  leading  to  a  guar- 
anty. But  here  the  undertaking  was  absolute. 
The  defendant  said  to  the  plaintiffs,  in  sub- 
stance: "If  you  deliver  the  goods,  I  will  guar- 
anty the  payment."  We  cannot  add  a  con- 
dition that  the  defendant  shall  have  notice. 
He  should  have  provided  for  that  himself  in 
the  proposal  made  to  the  plaintiffs.  I  know 
there  are  cases  which  require  notice  (see,  Ad- 
ams v.  Jones,  12  Pet.,  207;  Reynolds  v.  Doug- 
lass, Id.,  497;  Am.  Jur.,  Vol.  27,  p.  336,  et 
seq.)\  but  we  think  they  are  not  based  upon  the 
common  law,  and  for  that  reason  they  have 
not  been  followed  in  this  State.  There  must 
be  a  strict  compliance  with  the  terms  of  the 
guaranty,  or  the  surety  will  not  be  bound.  If 
the  proposal  be  for  a  credit  of  three  months, 
that  particular  credit  must  be  given.  A  vari- 
ance of  three  days  will  be  as  fatal  as  though  it 
was  for  a  month.  Walrath  v.  Thompson,  ante, 
p.  540.  But  guaranties,  like  other  commercial 
contracts;  must  be  construed  with  reference  to 
the  usages  of  trade.  Dobbin  v.  Bradley,  17 
Wend.,  422;  Walrath  v.  Thompson,  4  Hill.  200; 
Lee  v.  Dick,  10  Pet..  482;  3  Wh.,  148,  n. 
Among  merchants  there  would  not  be  a  doubt, 
I  think,  that  these  goods  were  sold  "on  a  credit 
of  three  months,"  although  the  makers  of  the 
note  were  entitled  to  three  additional  days  of 
grace.  It  is  not  unusual  to  take  the  note  or 
bill  of  the  vendee  for  goods  sold  on  credit,  al- 
though the  vendor  may  have  a  collateral  guar- 
anty; and  if  there  had  been  an  agreement  fora 
credit  of  three  months,  I  cannot  think  that  any 
merchant  or  commercial  man, on  sitting  down  to 
draw  the  note  or  bill,  would  think  of  cutting  off 
the  usual  days  of  grace,  either  in  express  terms, 
or  by  deducting  the  three  days  from  the  con- 
ventional period.  Although  I  do  not  find  that 
-the  point  has  ever  been  decided,  there  are 
several  cases  in  the  books  where  the  objection 
relied  on  by  the  defendant  might  have  been 
taken,  if  the  counsel  had  thought  it  of  any 
importance.  Simmons  v .  Keating ,  2 Stark., 426; 
54O*]  *Warrington  v.  Furbor,  8  East,  242; 
Bradley  v.  Vary,  8  Oreenl.,  234.  On  the  whole, 
looking  at  the  nature  of  the  transaction,  and 
the  usual  course  of  business,  we  think  there 
has  been  a  full  compliance  with  the  terms  of 
the  guaranty  on  the  part  of  the  plaintiffs,  and 
that  they  were  entitled  to  recover. 

Our  minds  were  made  up  on  the  argument 
that  the  other  objections  raised  by  the  defend- 
ant ought  not  to  prevail.  Further  reflection  has 
not  changed  that  opinion. 

Motion  granted. 

Guaranty— Nntice  of  acceptance— Liability  of  Q\tar- 
antor.  Distinguished— 8  Denio.  622  ;  46  Am.  Dec.,491. 

Cited  in— 3  N.  Y..212 :  86  N.  Y..  483 :  1  Sandf .,  668  ; 
7  Boa.,  496  :  39  Super,  47 :  82  I  ml..  13 ;  2  Am.  Kep.,  325. 

Guaranty— Slightest  variance  from  terms  of.  dfet- 
chnryes  guarantor.  Distinguished— 26  How.  Pr.,  282. 
283. 

Followed— 23  How.  Pr..206. 

Cited  ln-10  N.  Y..  477. 
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LEE  AND  ELLSWORTH. 

Indians— Rights  of  Seneca  Nation  to  Cattaraugus 
Reservation  —  Interest  of  Massachusetts  — 
Trover. 

The  Seneca  Nation  of  Indians  have  a  valid  title  to 
the  lands  known  as  the  Cattaraug-us  Reservation, 
subject  to  the  preemption  right  ceded  to  Massachu- 
setts by  the  award  or  convention  of  December  16. 
1786. 

Accordingly,  where  the  plaintiff,  having  pur- 
chased all  the  interest  of  Mass,  in  those  lands, 
brought  trover  for  a  quantity  of  saw-logs  which  the 
Indians  had  cut  thereon  and  sold  to  the  defendants: 
held,  that  the  latter  acquired  a  valid  title,  and  that 
the  action  could  not  be  maintained. 

Citation— I  Vatt.,  sees.  81, 209. 

rPROVER  for  a  quantity  of  saw  logs,  tried  at 
J.  the  Erie  Circuit,  in  December,  1842,  before 
Dayton,  C.  Judge.  The  logs  in  question  were 
cut  on  and  taken  from  a  tract  of  land  called  the 
Cattaraugus  Reservation,  lying  partly  in  the 
Counties  of  Erie,  Chautauqua  and  Cattaraugus. 
As  the  plaintiffs  had  never  been  in  actual  pos- 
session they  proposed  to  show  that  they  were 
the  owners  in  fee  of  the  land;  and  for  that  pur- 
pose they  gave  in  evidence  the  award  or  conven- 
tion made  December  16,  1786,  between  the 
States  of  N.  Y.  and  Mass.,  by  their  respective 
agents  or  commissioners.  By  the  first  article 
of  that  convention,  the  Commonwealth  of  Mass, 
ceded  to  the  State  of  N.  Y.  all  her  claim,  right 
and  title  "to  the  government,  sovereignty  and 
Jurisdiction  of  the  lands  and  territories"  there- 
in particularly  specified,  which  included  the 
lands  in  question.  By  the  second  article,  N. 
Y.  ceded,  granted,  released  and  confirmed  to 
Mass,  "the  right  of  *preemption  of  [*547 
the  soil  from  the  native  Indians,  and  all  other 
the  estate,  right,  title  and  property  (the  right 
and  title  of  government,  sovereignty  and  juris- 
diction excepted)  which  the  State  of  New  York 
hath"  to  the  same  lands.  The  10th  article  was 
as  follows:  "The  Commonwealth  of  Massa- 
chusetts may  grant  the  right  of  preemption  of 
the  whole  or  any  part  of  the  said  lands  and  ter- 
ritories to  any  person  or  persons,  who,  by  virt- 
ue of  such  grant  shall  have  good  right  to  ex- 
tinguish by  purchase  the  claims  of  the  native 
Indians;  provided,  however,  that  no  purchase 
from  the  native  Indians  by  any  such  grantee 
shall  be  valid,  unless  the  same  shall  be  made 
in  the  presence  of  and  approved  by  a  superin- 
tendent to  be  appointed  for  such  purpose  by 
the  Commonwealth  of  Massachusetts,  and  hav- 
ing no  interest  in  such  purchase,  and  unless 
such  purchase  shall  be  confirmed  by  the  Com- 
monwealth of  Massachusetts."  The  plaintiffs 
also  gave  in  evidence  a  contract  on  the  part  of 
Mass,  to  sell  the  ceded  lands  to  Samuel  Ogden , 
and  an  assignment  of  the  contract  by  Ogden  to 
Robert  Morris.  May  11,  1791,  the  Common- 
wealth of  Mass.,  by  four  several  deeds,  con- 
veyed to  Morris,  "his  heirs  and  assigns  for- 
ever, the  preemption  right,  and  all  other  right, 
title  and  interest  which  the  said  Common- 
wealth hath  to" -the  said  lands.  The  plaintiffs 
also  gave  in  evidence  several  conveyances  by 
virtue  of  which  they  claimed  to  have  acquired 
all  the  interest  of  Morris  in  the  lands. 
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The  Cattaraugus  Reservation,  on  which  the 
legs  were  cut,  was  at  the  time, and  always  had 
been,  in  the  possession  of  the  Seneca  Nation  of 
Indians,  they  being  one  of  the  Six  Nations  of 
Indians  mentioned  in  several  treaties  between 
them  and  the  United  States.  The  Indians 
felled  the  trees  and  sold  the  logs  in  question  to 
the  defendants,  who  took  and  carried  them 
away  in  the  winter  of  1836  and  1837.  The  val- 
ue of  the  timber  taken  was  $1,047.  The  de- 
fendants moved  for  a  nonsuit,  which  was  re- 
fused ;  and  the  judge  charged  the  jury  that 
the  plaintiffs  were  entitled  to  a  verdict  for  the 
value  of  the  logs.  Verdict  accordingly.  The 
defendants  now  moved  for  a  new  trial  on  a 
bill  of  exceptions. 

548*]  *Me«srs.  H.  K.  Smith  and  M.  Fill- 
more,  for  the  defendants,  cited  1  Bio.  Laws 
of  U.  S.,  307,  309,  811,  377;  Public  Land  Laws, 
part  2,  p.  158  ;  Opinions  of  Atty-Gen.  of  U. 
S.,p.  344;  Worcester  v.  Ga.,Q  Pet.,  544;  Mitch- 
ell v.  U.  S.,  9  Id.,  745  ;  Georgia  v.  Canatoo,  a 
Cherokee  Indian,  Nat.  Intelligencer,  Oct.  24, 
1843. 

Messrs.  J.  M.  Smith  and  J.  Mullett,  for 
the  plaintiffs,  cited  Penn  v.  Ld.  Baltimore,  1 
Ves.,  Sr.,  144  ;  Johnson  v.  Mclntosh,  8  Wh., 
543;  Fletcher  v.  Peck.  6  Cr.,  87;  3  Kent,  Com., 
378-399  ;  Smith,  Hist,  of  N.  Y.,  54,  240;  1  R. 
S.,  718,  sec.  1. 

By  the  Court,  Bronson,  J.  The  principal 
question  made  by  this  bill  of  exceptions  has 
been  so  fully  discussed  in  the  books  cited  at 
the  bar,  and  is  so  well  settled  by  the  acts  of 
the  government,  that  little  need  be  said  on  the 
present  occasion.  The  European  governments 
whose  people  discovered  and  made  settlements 
in  North  America,  claimed  the  sovereignly  of 
the  country,  and  the  ultimate  title,  but  not  the 
immediate  right  of  possession,  to  all  the  lands 
within  their  respective  limits.  Upon  the  prin- 
ciple laid  down  by  Vattel,  B.  I.,  sees.  81,  209, 
they  might  have  asserted  a  larger  right ;  for 
the  native  Indians  lived  by  fishing  and  hunt- 
ing, without  converting  to  the  purposes  of  ag- 
riculture any  considerable  portion  of  the  vast 
tracts  of  country  over  which  they  wandered. 
But  the  Europeans  pursued  the  more  just  and 
politic  course  of  acquiring  the  Indian  title  by 
purchase.  The  claim  which  they  set  up  and 
asserted  amounted  to  little  more  than  a  pre- 
emption, or  the  right  of  purchasing  from  the 
Indians  all  the  lands  within  the  bounds  of  their 
respective  discoveries,  to  the  exclusion  of  all 
other  nations.  It  is  true  that  the  British  Crown 
granted  charters  and  issued  patents  for  large 
tracts  of  land  before  the  Indian  right  had 
been  extinguished;  and  these  instruments  pur- 
ported to  convey  the  property  in  fee.  It  was 
so  of  the  grant  made  by  Charles  II.  to  his 
brother  the  Duke  of  York  in  1664,  which  in- 
cluded all  the  territory  now  constituting  the 
549*]  States  of  N.  Y.  and  N.  J.  But  *these 
grants  were  not  intended  to  convey,  and  the 
grantees  never  pretended  that  they  had  ac- 
quired an  absolute  fee  in  the  land.  They  nei 
ther  took  nor  claimed  anything  more  than  the 
ultimate  fee,  or  the  right  of  dominion  after  the 
Indian  title  should  be  extinguished.  And  so  far 
as  the  State  of  N.  Y.  is  concerned, I  am  happy  to 
say,  that  beyond  what  may  have  been  acquired 
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by  conquest  in  lawful  war.  the  Indians  have 
never  been  deprived  of  a  single  foot  of  land 
without  their  voluntary  consent.  Their  title 
by  occupancy  has  been  uniformly  acknowl- 
edged, both  by  the  Colonial  and  State  Govern- 
ments, from  the  first  settlement  of  the  country 
down  to  the  present  day;  and  it  cannot  now  be 
successfully  questioned  in  the  judicial  tribu- 
nals. 

This  view  of  the  matter  is  fully  confirmed 
by  the  title  deeds  which  the  plaintiffs  gave  in 
evidence.  In  the  adjustment  of  the  conflicting 
claims  of  the  States  of  Mass,  and  N.  Y.  to  the 
tract  of  country  which  includes  the  Cattarau- 
gus Reservation,  Mass,  ceded  all  her  right  to 
"the  government.sovereignty  and  jurisdiction" 
of  the  disputed  territory ;  and  N.  Y.  ceded 
"  the  right  of  preemption  of  the  soil  from  the 
native  Indians."  The  words  which  follow  : 
"and  all  other  the  estate,  right,  title  and  prop- 
erty which  the  State  of  N.  Y.  hath,"  were  not 
intended  to  enlarge  the  grant  into  an  unquali- 
fied fee.  It  is  impossible  to  suppose  that  the 
parties  meant  to  disregard  and  set  aside  the 
Indian  title  which  they  had  but  the  moment 
before  fully  recognized,  by  contracting  for 
"the  right  of  preemption  of  the  soil  from  the 
native  Indians."  This  point  is  rendered  still 
more  clear  by  a  subsequent  clause  in  the  deed 
of  cession.  By  the  10th  article,  the  Common- 
wealth of  Mass,  was  authorized  to  grant  "  the 
right  of  preemption,"  and  nothing  more;  and 
her  grantees  were  only  to  acquire  "good  right 
to  extinguish  by  purchase  the  claims  of  the 
native  Indians."  Then  follows  a  proviso,"that 
no  purchase  from  the  native  Indians  by  any 
such  grantee"  should  be  valid,  unless  the  same 
should  be  made  under  the  superintendence, 
and  be  confirmed  by  the  Commonwealth  of 
Mass.  The  two  States  not  only  acknowledged 
a  right  in  the  Indians  which  *could  [*55O 
only  be  extinguished  by  purchase  ;  but  they 
took  care  to  guard  the  Indians  against  imposi- 
tion and  fraud  in  all  the  negotiations  which 
might  be  had  for  the  acquisition  of  their  title 
by  the  grantees  of  Mass. 

Now  upon  what  principle  can  this  action  be 
maintained?  The  Seneca  Nation  of  Indians 
have  never  parted  with  the  title  to  the  lands- 
on  which  the  timber  was  cut.  Their  right  is 
as  perfect  now  as  it  was  when  the  first  Euro- 
pean landed  on  this  continent,  with  the  single 
exception  that  they  cannot  sell  without  the 
consent  of  the  government.  The  right  of  oc- 
cupancy, to  them  and  their  heirs  forever,  re- 
mains wholly  unimpaired.  They  are  not  ten- 
ants of  the  State,  nor  of  its  grantees.  They 
hold  under  their  own  original  title.  The  plaint- 
iffs have  acquired  nothing  but  the  right  to  pur- 
chase whenever  the  owners  may  choose  to  sell. 
In  the  meantime,  or  until  the  tribe  shall  be- 
come extinct,  the  Seneca  Indians  will  remain 
the  rightful  lords  of  the  soil.  They  have  cut 
and  sold  their  own  timber,  and  I  see  no  prin- 
ciple upon  which  the  plaintiffs  can  have  an 
action  either  against  them  or  their  vendees. 

This  view  of  the  case  renders  it  unnecessary 
to  inquire  whether  the  plaintiffs  made  out  a 
regular  deduction  of  title. 

New  trial  granted. 


Affirmed— 5  Denio,  628. 
Reviewed— 15  Barb.,  88. 
Cited  in-23  N.  Y.,  423 ;  14  How.  Pr.,  112. 
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PARDEE  v.  ROBERTSON,  Sheriff,  etc. 

Action  against  Sheriff  for  Neglect  to  Return  Fi. 
Fa. — Prima  Facie  Case — Mitigation  of  Dam- 
ages— Bride  nee — Pleading. 

In  an  action  against  the  sheriff  for  neglecting  to 
return  a  fl.  fa.  the  plaintiff  is  prima  facie  entitled  to 
recover  the  whole  amount  due  on  his  judgment, 
upon  proving  the  alleged  neglect,  without  showing 
that  the  defendant  in  the  ft.  fa.  had  sufficient  prop- 
erty to  satisfy  it. 

The  fact  that  the  defendant  in  the  fl.  fa.  had  not 
•sufficient  property  may  be  shown  by  the  sheriff  in 
mitigation  of  damages. 

Where  the  sheriff  gives  evidence  of  this  fact,  the 
plaintiff  may  prove  the  converse,  although  the  dec- 
laration contains  no  averment  on  the  subject. 

No  action  lies  against  a  sheriff  at  common  law  for 
neglecting  to  return  a  fl.  fa.  Per  Nelson,  Ch.  J. 

Citations— 1  Stark.,  388  and  n. ;  Wats.  Sher.,  203 : 
.8  Watts,  153 ;  2  R.  S.,  358,  sec.  80,  3d  ed. ;  17  Wend., 
543 ;  1  Hill,  275  ;  10  Mass.,  474. 

CASE  against  the  defendant,  sheriff  of  Gene- 
see,  for  neglecting  to  return  a  fi.  fa.,  tried 
551*]  at  *the  Cay uga  Circuit  in  August,  1843, 
before  Moseley,  C.  Judge.  The  declaration, 
after  setting  forth  the  judgment  on  which  the 
.fi.  fa.  issued,  and  the  delivery  of  the./?,  fa.  to 
the  defendant,  proceeded  as  follows:  "Yet  the 
said  defendant,  being  sheriff,  etc.,  not  regard- 
ing the  duty  of  his  office,  etc.,  but  contriving, 
«tc.,  at  the  return  day  of  the  said  writ,  to  wit: 
on,  etc.,  had  not  the  said  writ  as  in  and  by  the 
same  he  was  commanded  and  required,  nor 
hath  ha  at  any  time  since  the  return  day  speci- 
fied, etc.,  returned  the  same,  but  hath  hitherto 
and  still  doth  wholly  neglect  and  refuse  to  re- 
turn the  same,  contrary  to  his  duty  as  such 
sheriff  as  aforesaid,  by  means  of  which  said 
premises  the  said  plaintiff  hath  been  and  is 
greatly  injured,"  etc  The  defendant  pleaded 
the  general  issue.  On  the  trial,  the  plaintiff 
proved  the  judgment  set  forth  in  the  declara- 
tion, the  delivery  of  the  fi.  fa.  to  the  defend- 
ant to  be  executed,  together  with  his  neglect 
to  return  it,  and  then  rested.  The  defendant 
insisted  that  he  was  only  liable,  if  at  all,  for 
nominal  damages,  the  plaintiff  not  having 
shown  that  the  persons  against  whom  thefi.fa. 
issued  had  any  property  in  the  County  of  Gen- 
esee  out  of  which  the  moneys  directed  to  be 
levied  could  have  been  collected.  The  circuit 
judge  held,  however,  that  as  the  case  then 
stood  the  plaintiff  was  prima  facie  entitled  to  a 
verdict  for  the  full  amount  of  the./?,  fa.  The 
defendant  then  proved  that  all  the  personal 
property  of  the  persons  against  whom  the  fi. 
Ja.  issued  had  been  exhausted  by  older  execu- 
tions. The  plaintiff  thereupon  offered  to  show, 
on  cross  examination  of  the  defendant's  wit- 
nesses, that  there  was  real  estate  out  of  which 
the  fi.  fa.  might  have  been  collected.  This 
evidence  was  objected  to  on  the  ground  that 
the  fact  was  not  averred  in  the  declaration; 
but  the  circuit  judge  overruled  the  objection. 
The  fact  which  the  plaintiff  proposed  to  prove 
was  then  fully  established,  and  it  was  also 
shown  that  the  defendant  had  collected  the 
moneys  due  upon  the  fi.  fa.  out  of  such  real 
-estate.  The  jury  found  a  verdict  in  favor  of 
the  plaintiff  for  the  amount  of  his  judgment, 
together  with  interest,  and  the  defendant  now 
moved  for  a  new  trial  on  a  case. 
552*]  *.tfr.  M.  T.  Reynolds,  for  defend- 
ant. 

Mr.  B.  D.  Noxon.  for  plaintiff. 
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By  the  Court,  Nelson,  Ch.  J.  An  action  on 
the  case  against  the  sheriff  for  not  having  the 
money  at  the  return  day  of  a  fi.  fa.  according 
to  the  exigency  of  the  writ,  does  not  lie  at 
common  law;  Moreland  v.  Leigh,  1  Stark.,  388, 
and  n.;  Watson,  Sheriffs,  203;  Com.  v.  McCoy, 
8  Watts,  153;  which  is  the  reason  that  no  prec- 
edents can  be  found  in  the  books  of  a  declara- 
tion against  him  for  neglect  of  duty  in  this  re- 
spect. The  practice  was  to  compel  a  return, 
and  seek  a  remedy  upon  that  if  untrue. 

The  rule  of  the  common  law,  however,  has 
nothing  to  do  with  the  case  before  us;  as  the 
Revised  Statutes  have  given  to  the  party  a 
remedy  by  action.  They  provide  as  follows: 
"Every  sheriff  or  other  officer,  to  whom  any 
process  shall  be  delivered,  shall  execute  the 
same  according  to  the  command  thereof,  and 
shall  make  due  return  of  his  proceedings  there- 
on, etc.  For  any  violation  of  this  provision, 
such  sheriff  or  other  officer  shall  be  liable  to 
an  action  at  the  suit  of  any  party  aggrieved, 
for  the  damages  sustained  by  him,  in  addition 
to  any  other  fine,  punishment  or  proceeding, 
which  may  be  authorized  by  law."  2  R.  S., 
358.  sec.  80,  2d  ed. 

The  gist  of  the  action  is  the  neglect  of  duty 
in  not  making  the  return.  This  is  the  founda- 
tion upon  which  the  claim  for  damages  rests  ; 
and,  of  course,  proof  of  the  judgment,  the  exe- 
cution, and  the  omission  to  return  according 
to  the  command  of  the  writ,  makes  out  a  per- 
fect cause  of  action  against  the  officer.  It  is 
true,  the  damages  that  follow  may  be  more  or 
less,  depending  upon  the  circumstances  of  each 
particular  case.  But  the  neglect  of  duty  being 
established,  the  statute  gives  all  the  damages 
which  the  party  has  sustained. 

In  this  case  it  is  clear  that  the  plaintiff  has 
sustained  damages  to  the  whole  amount  of  the 
judgment;  the  debtors  having  had  abundant 
means  to  satisfy  the  writ.as  subsequently  shown 
by  the  enforcement  of  it.  He  has,  therefore, 
been  kept  out  of  the  *whole  of  his  mon-  [*553 
ey  by  the  wrongful  act  of  the  officer  in  not  exe- 
cuting and  returning  the  process  according  to 
its  command.  Under  such  circumstances,  the 
debt  as  proved  by  the  judgment  constitutes  the 
true  measure  of  damages.  Patterson  v.  Wester- 
velt,  17  Wend.,  543,  and  cases  cited;  Bk.  v.  Cur- 
tus,  1  Hill,  275.  The  very  point  decided  in  the 
last  case  was,  that  the  sheriff  was  prima  facie 
liable  for  the  whole  amount  due,  and  that  it 
was  no  answer  to  say  that  the  defendants  in 
the  fl.  fa.  were  still  able  to  pay.  This  seems 
to  be  admitted  by  the  counsel  for  the  defend- 
ant, provided  it  had  been  competent  for  the 
plaintiff  to  give  in  evidence  the  fact  that  the 
debtor  had  property  out  of  which  the  money 
might  have  been  levied  ;  and  he  supposes  this 
proof  inadmissible,  as  no  such  averment  is 
contained  in  the  declaration. 

The  short  answer  is,  that  the  gist  of  the  ac- 
tion is  the  neglect  to  return  the  writ.  This  be- 
ing averred  with  due  formality  and  proved  on 
the  trial,  the  cause  of  action  is  established, 
leaving  open  only  the  question  as  to  the  extent 
of  the  sheriff's  liability;  and,  according  to  the 
principle  of  the  cases  above  referred  to,  the 
debt  i?,  prima  facie,  the  true  measure  of  dam 
ages,  the  sheriff  being  at  liberty  to  mitigate  the 
amount  by  showing  affirmatively  that  the 
whole  sum  could  not  have  been  collected  if 
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due  diligence  had  been  exercised  In  executing 
the  process.  I  agree  with  Parker.  J.,  in  Weld 
v.  Bartlett,  10  Mass.,  474,  that  when  an  officer 
is  guilty  of  a  false  return,  or  "when  he  has 
neglected  to  do  his  duty,  so  that  the  effect  of  a 
judgment  appears  to  be  lost,  the  judgment  in 
the  suit  so  rendered  ineffectual  is  pnma  fade 
evidence  of  the  measure  of  injury  which  the 
plaintiff  has  sustained:  but  it  may  be  met  by 
evidence  of  the  total  inability  of  the  debtor  to 
pay."  If  the  defendant  in  the  execution  has 
no  property,  either  real  or  personal,  out  of 
which  the  money  can  be  collected,  it  is  a  very 
easy  matter  for  the  officer  to  return  according- 
ly, or,  in  case  of  neglect,  to  give  some  evidence 
of  the  fact  on  the  trial ;  as  it  is  his  special  duty 
to  make  himself  acquainted  with  the  pecuniary 
condition  of  the  debtor.  If  he  makes  the  re 
turn,  it  is  evidence  in  his  own  favor,  and 
throws  the  burden  upon  the  party  calling  in 
554*]  question  its  *truth.  If  he  does  not,  it 
is  right  that  he  should  be  required  to  show 
why  he  has  not  collected  the  debt  according  to 
the  command  of  the  execution.  The  dilemma, 
if  one  exists,  is  of  his  own  choosing,  as  the 
whole  difficulty  grows  out  of  his  own  neglect 
of  duty. 

I  think  the  ruling  at  the  circuit  was  right, 
and  that  a  new  trial  should  be  denied. 

New  trial  denied. 

Sheriff— Neglect  of  duty  by— Action  against— Dam- 
ages. Distinguished— 10  Abb.  Pr.,  21. 

Tollowed-4  Sandf.,  70. 

Cited  in— 7  N.  Y.,  552 :  21  N.  T.,  484 ;  31  Barb.,  65 ; 
38  Barb..  21 ;  39  Barb.,  70 ;  25  Mich.,  14 ;  18  Ala.,  661 ; 
54  Am.  Dec.,  175. 

Neglect  of  duty — At  common  law  no  action  lies. 
Cited  in— 3  Denio,  330 ;  46  Barb..  561 ;  70  Ind.,  207. 

Mitigation  of  damages— Want  of  sufficient  property 
to  satisfy  execution.  Explained— 3  Denio,  331. 

Cited  in-11  Hun,  568  ;  31  Barb.,  65. 


CHAPMAN,  Admr.  of  NATHAK  LESTER, 

v. 
DENISON  FISH. 

Parties — Foreign  Administrator  Cannot  Sue  in 
Courts  of  This  State — Jurisdiction  of  Foreign 
Court — Pleading. 

An  averment  that  a  court  of  another  State  had 
power  to  revoke  letters  of  administration  granted 
in  this,  and  did  so  revoke  them,  is  one  which  the 
law  pronounces  false. 

A  foreign  administrator  cannot  sue  in  the  courts 
of  this  State ;  nor  can  he  interfere  with  a  suit  com- 
menced here  by  a  domestic  administrator. 

Simple  contract  debts  are  bona  notdbilia  in  the 
State  where  the  debtor  resides,  and  an  administra- 
tor appointed  in  another  State  cannot  release  or  con- 
trol them. 

Citations— 2  N.  H.,  291 ;  3  Vt.,  333 ;  Cow.  &  H. Notes 
to  Phil.  Ev.,  870-S75. 


A  SSUMPSIT,  to  recover  the  amount  of  a 
1JL  promissory  note  of  which  the  following 
is  a  copy:  "  For  value  received,  I  promise  to 
pay  Nathan  Lester  or  bearer,  six  months  from 
date,  the  sum  of  four  hundred  and  sixty-two 
dollars,  with  lawful  interest.  Albany,  Sept. 
1st,  1886.  (Signed)  Denison  Fish."  The  dec- 
laration made  profert  of  letters  of  administra- 
tion to  the  plaintiff,  granted  by  the  surrogate 
of  the  County  of  Albany,  November  7,  1842. 
This  suit  was  commenced  shortly  after  the 
letters  were  granted.  After  issue  joined,  the 
defendant  pleaded  puts  darrein  continuance,  at 
the  circuit  June  27,  1843,  that  the  plaintiff 
ought  not  further  to  have  or  maintain  the  ac- 
tion, because  he  says,  that  at  the  April  Term 
of  the  Orphan's  Court  of  Probate  of  Lowndes 
Co.,  State  of  Miss.,  held  in  1848,  the  said 
court,  having  jurisdiction,  etc.,  revoked  the 
letters  of  administration  issued  to  the  plaintiff 
and  granted  administration  of  the  goods,  chat- 
tels and  credits  of  the  intestate  to  E.  M.  Fish; 
that  the  note  in  question  was  "inven-  [*555 
toried  by  E.  M.  Fish,  and  the  inventory  filed  in 
the  said  Orphan's  Court  of  Lowndes  Co.,  as 
part  of  the  assets  of  the  intestate;  and  that 
June  27,  1843,  the  said  E.  M.  Fish,  by  a  writ- 
ing under  his  hand  and  seal,  for  the  considera- 
tion of  $1.  discontinued  this  suit,  and  released 
the  defendant  from  all  liability  to  the  estate  or 
the  representatives  of  the  estate  of  the  intes- 
tate on  the  note,  etc.  Demurrer  and  joinder. 
Mr.  M.  T.  Reynolds,  for  plaintiff. 
Mr.  N.  Hill,  Jr.,  for  defendant. 

By  the  Court,  Bronspn,  J.  The  Orphans' 
Court  of  the  State  of  Mississippi  had  no  power 
to  revoke  the  letters  of  administration  which 
had  been  granted  to  the  plaintiff  in  this  State, 
and  the  averment  in  the  plea  that  the  foreign 
court  had  jurisdiction  to  do  such  an  act  must 
go  for  nothing.  It  is  an  averment  which  the 
law  pronounces  false.  And  although  admin- 
istration may  have  been  duly  granted  toE.M. 
Fish  in  Miss.,  he  could  not  sue  in  the  courts 
of  this  State;  nor  could  he  discontinue,  or  in 
any  way  control  the  suit  which  had  been  com- 
menced by  the  plaintiff. 

The  only  remaining  question  is  on  the  re- 
lease of  the  cause  of  action  by  the  foreign  ad- 
ministrator. The  note  purports  to  have  been 
made  in  this  State,  and  here  the  defendant  was 
sued  upon  it  several  months  before  adminis- 
tration was  granted  in  Miss.  We  must  pre- 
sume, until  the  contrary  appears,  that  the  de- 
fendant resides  in  this  State,  and  that  the  note 
came  duly  to  the  plaintiff's  hands  as  adminis- 
trator. It  does  not  appear  where  the  intestate 
died;  but  though  it  may  have  been  in  Miss., 
this  simple  contract  debt  would  be  bona  nota- 
bilia  in  this  State,  where  the  debtor  lives;  and 


NOTE.— Foreign  executors  and  administrators— Ex- 
tent of  authority  of. 

The  official  authority  of  executors  and  administra- 
tors is  confined  to  the  limits  of  the  State  or  country 
granting  it.  Parsons  v.  Lyman,  20  N.  Y.,  103 ;  S.  C.,  18 
How.  Pr.,  193 :  Moore  v.  Field,  42  Pa.  St.,  472 ;  Smith 
v.  Guild.  34  Me..  443 ;  Oilman  v.  Gilman,  54  Me.,  453 ; 
Vaughn  v.  Barret.  5  Vt.,  833 ;  Cabanne  v.  Skinker, 
56  Mo.,  357  ;  Sheldon  v.  Bice,  30  Mich.,  296 ;  18  Am. 
Rep.,  136;  Mason  v.  Nutt.  19  La.  Ann..  41;  Riley  v. 
Mosley,  44  Miss.,  37 :  Apperson  v.  Bolton,  29  Ark., 
418  :  Harper  v.  Butler,  27  U.  S.,  (2  Pet.),  239. 

They  cannot  maintain  suits,  or  be  sued  in  their  of- 
flcial  capacity  in  any  other  State  or  country.  Mor- 
rell  v.  Dickey,  1  Johns.  Ch.,  153 :  Doolittle  v.  Lewis,  7 
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Johns.  Ch.,  45 ;  Williams  v.  Storrs.  6  Johns.,  Ch..  353 ; 
Vroom  v.  Van  Home.  10  Paige.  549;  Brown  v. 
Brown,  1  Barb.  Ch.,  189:  Warren  v.  Eddy,  13  Abb. 
Pr..  28;  S.  C.,  32  Barb.,  664;  Vermilyea  v.  Beatty,  ft 
Barb.,  431 ;  Smith  v.  Webb,  1  Barb.,  231 :  Sherman  v. 
Page,  85  N.Y.,  123;  Bell  v.  Nichols,  38  Ala.,  678  ;  Bea- 
man  v.  Elliot,  10  Cush.,  172;  Davis  v.  Phillips,  30 
Tex.,  564 ;  Gilman  v.  Gilman,  54  Me.,  453 ;  Beatty  v. 
Mason,  30  Md..  409;  Hedenberg  v.  Hedenberg,  46- 
Conn.,  30;  Fogle  v.  Schaeffer,  23  Minn.,  304  ;  Bald- 
win's Appeal,  81  Pa.  St.,  441 ;  Freeman's  Appeal,  68 
Pa.  St.,  151 :  Magraw  v.  Irwin,  87  Pa.  St.,  139 ;  Vick- 
eryv.  Beir,  16  Mich.,  50 :  Wright  v.  Gilbert,  51  Md., 
146:  Klein  v.  French,  57  Miss..  662;  Story,  Conn. 
Laws,  713-716,  and  authorities  cited. 
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the  release  by  the  foreign  administrator  cannot 
affect  the  plaintiff's  right  to  recover  the  mon- 
ey. Thompson  v.  Wilson,  2  N.  H.,  291;  Vaughn 
v.  Barret,  3  Vt.,  333;  Cowen  &  H.  Notes  to 
Phil.  Ev.,  870-875.  The  fact  that  the  foreign 
556*J  administrator  made  an  inventory  of 
the  note  in  Miss.,  is  of  no  importance  until  it 
appears  that  the  debt  was  bona  notabUia  in  that 
State,  and  there  is  no  averment  to  that  effect 
in  the  plea. 
Judgment  for  plaintiff. 

Cited  in— 4  Lans.,  191 ;  16  Hun,  569;  22  Hun,  77;  6 
How.  N.  8.,  58;  1  Cliff.,  131. 


CARPENTER  AND  GILBERT 

v. 

CREAL  ET  AL. 

Partnership — Assignment — Competency  of  Wit- 
nesses. 

In  an  action  to  charge  A,  B  and  C,  as  partners,  for 
(roods  sold  to  A  alone,  it  appeared  that  A  and  Bhad 
assigned  their  property,  in  trust  to  pay  the  debts 
due  from  them  "jointly  and  severally,  or  where  ei- 
ther was  indorser  or  surety  for  the  other :  "  that  the 
assignees  bad  debts  against  the  assignors  jointly  and 
severally ;  and  that  the  assigned  property  was  in- 
sufficient to  pay  the  debts  charged  on  the  fund. 
Held,  that  the  assignees  were  not  competent  wit- 
nesses for  the  plaintiff  to  prove  the  alleged  partner- 
ship. 

MOTION  to  set  aside  the  report  of  a  referee. 
The  action  was  for  goods  sold  to  Cyrus 
Creal,  and  the  plaintiffs  sought  to  charge  the 
defendants,  John  and  John  W.  Creal,  as  part- 
ners with  Cyrus.  John  W.  and  Cyrus  Creal 
had  assigned  certain  property  to  Charles  Car- 
penter and  Winsor  Brown,  in  trust  to  pay  the 
debts  due  from  the  assignors  "jointly  and 
severally,  or  where  either  is  indorser  or  surety 
for  the  other,  ratably  in  proportion  to  the 
amount  of  the  debts."  The  assignees  had 
debts  against  both  of  the  assignors  jointly,  and 
also  against  each  of  them  separately.  They 
had  taken  possession  of  the  assigned  property, 
which  was  not  sufficient  to  pay  the  debts 
charged  on  the  fund.  The  referee  admitted 
both  of  the  assignees  as  witnesses  for  the 
plaintiffs  to  make  out  a  partnership  against  the 
three  defendants,  although  John  and  John  W. 
Creal  objected  that  the  witnesses  were  incom- 
petent. .A  report  having  been  made  for  the 
plaintiffs,  the  defendants  John  and  John  W. 
Creal  now  moved  to  set  the  same  aside. 

Messrs.  J.  Ellsworth  and  D.Wright,  for 
defendants. 

Mr.  E.  Pearson,  for  plaintiffs. 

557*]  *By  the  Court,  Bronson,  J.  The 
parties  are  agreed  that  the  property  was  as- 
signed to  pay,  so  far  as  it  would  go,  the  debts 
which  the  assignors  owed  either  jointly  or  sev- 
erally; and  such  I  think  is  the  true  construc- 
tion of  the  assignment.  If  the  alleged  partner- 
ship is  not  established,  the  debt  due  the  plaint- 
iffs is  clearly  a  charge  on  the  trust  fund;  for 
the  goods  were  sold  to  Cyrus  Creal,  one  of  the 
assignors,  and  his  liability  is  not  questioned. 
But  if  the  partnership  can  be  established,  this 
will  then  be  the  debt  of  the  three  defendants; 
and  I  think  the  assignors  did  not  contemplate 
the  payment  of  a  debt  which  they  owed  joint- 
1 1 1 1  i.  6. 


ly  with  a  third  person.  If  this  be  so,  and  the 
plaintiffs  recover,  their  debt  will  no  longer  be 
a  charge  upon  the  trust  fund;  and  the  two  as- 
signees, as  creditors  of  the  assignors,  had  a  di- 
rect interest  in  making  out  the  partnership. 
The  effect  will  be  to  relieve  the  fund  from  the 
burden  of  the  plaintiffs'  debt,  and  so  increase 
the  dividend  which  the  witnesses  would  other- 
wise receive  from  the  assigned  property. 

If  a  debt  against  the  three  defendants  would 
be  a  charge  upon  the  trust  fund,  I  still  think 
the  two  assignees  were  interested  witnesses. 
They  were  sworn  to  make  out  a  partnership 
against  all  the  defendants;  and  if  the  debt  of 
Cyrus  can  thus  be  collected  from  John  and 
John  W.,  or  either  of  them,  the  trust  fund  will 
of  course  be  relieved  from  this  burden,  and 
the  two  witnesses  will  receive  an  increased 
dividend  on  their  debts  from  the  avails  of  the 
assigned  property.  And  so  in  any  view  of  the 
case,  the  two  witnesses  were  incompetent,  and 
should  have  been  rejected. 

Motion  granted. 

Cited  in-4  Denio,  517 ;  11  Barb.,  472. 


*BURKLE  &  GEBHARD,  Executors,  [*558 
etc. 

T>. 

LUCE. 

Replevin — Death  of  Plaintiff  Abates  Suit — Right 
of  Sheriff  to  Retake  Goods. 

On  the  death  of  a  plaintiff  in  replevin,  the  suit 
abates,  and  cannot  be  revived  by  scire  facias.  Per 
Bronson,  J. 

The  defendant  has  no  remedy  in  such  case  upon 
the  replevin  bond.  Per  Bronson,  J. 

Goods  belonging  to  A,  having  been  levied  on  by 
virtue  of  afl.fa.  against  him,  were  afterwards  taken 
from  the  sheriff  under  a  writ  of  replevin  in  favor  of 
B,  to  whom  they  were  delivered,  and  who  died  pend- 
ing the  suit ;  whereupon  the  sheriff  retook  the  goods 
from  the  possession  of  B's  executors,  claiming  to 
bold  them  by  virtue  of  the  original  levy,  and  they 
brought  replevin  against  him.  Held,  that  the  re- 
plevin by  B  gave  him  only  a  temporary  right  of  pos- 
session, which  expired  when  the  suit  abated  :  and 
that  the  retaking  by  the  sheriff  was  lawful. 

But  as  to  a  third  person  who  has  acquired  rights 
under  the  plaintiff  In  replevin  during  the  pendency 
of  the  action,  the  lien  of  the  execution  is  gone,  and 
the  sheriff  cannot  retake  the  goods.  Semble. 

The  cases  of  Bradyll  v.  Ball,  1  Bro.  Ch.,  427 ;  Wog- 
lam  v.  Cowperthwaite.  2  Dall.,  68 ;  Frey  v.  Leeper,  2 
Id.,  131,  and  Acker  v.  White,  25  Wend.,  614,  com- 
mented on  and  explained. 

Citations— 19  Wend..  447 ;  1  Bro.  Ch.,  427  ;  2  Ball.. 
68, 131 ;  25  Wend..  614 ;  2  R.  8.,  523,  sec.  7  ;  Carth.,  519 ; 
1  Pick.,  284;  8  Greenl.,  128. 

T)  EPLEVIN,  tried  before  Gridley,  C.  Judge, 
JX  in  June,  1843,  at  the  Oswego  Circuit. 
Upon  the  facts  proved  and  offered  to  be  proved, 
the  case  was  this:  the  defendant  was  a  deputy 
of  the  sheriff  of  Oswego  Co.,  and  January  8, 
1840,  a  fieri  facias,  returnable  that  month,  was 
delivered  to  him  on  a  judgment  in  this  court 
in  favor  of  Philander  Rathbun  against  Chris- 
tian I.  Burkle,  for  $682.85.  On  the  same  day 
the  defendant  levied  upon  certain  property 
owned  and  possessed  by  Burkle.  Charlotte 
Seitz  thereupon  brought  replevin  against  the 
defendant,  and  the  goods  were  delivered  to  her 
by  virtue  of  the  writ.  That  action  was  tried 
and  a  verdict  was  found  for  the  defendant, 
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•which  was  set  aside,  and  a  new  trial  ordered. 
Afterwards,  February  11,  1842,  Mrs.  Seitz,  the 
plaintiff  in  that  action,  died,  having  first  made 
her  will  and  appointed  the  plaintiffs  executors, 
who  proved  the  will.  In  July  or  August  fol- 
lowing, the  defendant  repossessed  himself  of 
the  goods  upon  which  he  had  previously  lev- 
ied, and  which  had  been  taken  from  him  by 
the  first  writ  of  replevin,  and  claimed  to  hold 
them  by  virtue  or  that  levy.  The  plaintiffs 
55O*]  thereupon  brought  this  second  action 
of  replevin,  and  retook  the  same  goods.  On 
the  trial,  the  judge  rejected  the  evidence  which 
the  defendant  offered  to  make  out  the  above 
facts,  and  decided  that  the  plaintiffs  were  enti 
tied  to  recover.  Verdict  accordingly  The 
defendant  now  moved  for  a  new  trial  on  a  bill 
of  exceptions. 

Mr.  J,  A.  Spencer,  for  defendant. 

Mr.  W.  Duer,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  action 
brought  by  Mrs.  Seitz  abated  by  her  death  in 
February,  1842,  and  could  not  be  revived  by 
scire  facias.  Webber  v.  Underhitt,  19  Wend., 
447.  The  plaintiffs  then  say, that  the  delivery 
of  the  goods  by  virtue  of  her  writ  of  replevin 
had  put  an  end  to  the  lien  of  the  execution  and, 
consequently,  that  the  defendant  had  no  right 
to  retake  the  property.  Several  cases  are  cited 
in  support  of  that  position;  but  they  do  not  go 
the  whole  length  of  deciding  the  point.  In 
Bradytt  v.  Ball,  1  Bro.  Ch.,  427,  the  goods  of  a 
tenant  were  distrained  for  rent.  He  brought 
replevin;  and  pending  the  suit  he  became  a 
bankrupt,  and  the  goods  passed  into  the  hands 
of  his  assignees.  Afterwards,  the  landlord 
obtained  judgment  in  his  favor  in  the  replevin 
suit,  and  sued  out  a  writ  de  retorno  habendo. 
On  a  bill  in  equity,  .and  also  in  an  action  for 
money  had  and  received  to  his  use,  brought  by 
the  landlord  against  the  assignees,  it  was  held 
that  the  lien  of  the  distress  was  gone,  and  that 
the  landlord  was  left  to  his  remedy  on  the  re- 
plevin bond.  It  will  be  observed  that  the  land- 
lord had  such  a  remedy  in  that  case;  and  also 
that  third  persons — the  assignees  in  bankruptcy 
— had  acquired  rights  under  the  plaintiff  in  re- 
plevin while  the  action  was  pending.  The 
same  is  true  of  Woglam  v.  Gowperthwaite,  2 
Dall.,  68,  which  in  several  of  its  features  is 
much  like  the  case  in  Brown.  The  landlord 
distrained  for  rent,  and  the  tenant  brought  re- 
plevin. Pending  the  action  a  second  landlord 
distrained  the  same  goods  for  rent  due  from 
the  tenant;  and  afterwards  the  first  landlord 
5(5O*]  obtained  *judgment,  and  issued  a  re- 
torno habendo.  It  was  held  that  the  lien  of  the 
first  distrainor  was  gone,  and  that  he  who  made 
the  second  distress  bad  the  better  right  to  the 
goods.  The  same  principle  was  laid  down  in 
Prey  v.  Leeper,  2  Dall.,  131,  where  the  court 
said,  that  the  lien  on  the  goods  by  the  distress 
was  discharged  by  the  security  given  to  the 
sheriff;  and  as  soon  as  the  goods  are  delivered 
back  to  the  plaintiff  in  replevin,  .they  are  open 
to  execution,  or  a  new  distress.  It  was  said 
also  in  Acker  v.  White,  25  Wend. ,  614,  that  the 
bond  given  to  the  sheriff  is  a  substitute  for  the 
goods,  and  that  a  replevin  of  the  goods  put  an 
end  to  the  lien  of  an  execution  which  had  been 
previously  levied.  But  in  that  case  the  replevin 
suit  was  still  pending. 
43$ 


Now  here,  upon  the  facts  offered  to  be 
proved,  the  goods  on  which  the  levy  was  made 
were  the  property  of  Burkle.  The  creditor, 
and  the  defendant  as  his  representative,  had  a 
clear  right  to  the  property  for  the  satisfaction 
of  the  judgment.  Mrs.  Seitz,  without  any 
right  to  the  property — for  so  we  must  take  the 
fact  to  be — obtained  the  possession  by  virtue 
of  her  writ  of  replevin.  The  suit  then  abated 
by  her  death.  She  only  acquired  a  temporary 
right  to  the  possession  by  the  replevin;  for  on 
a  judgment  for  the  defendant,  to  which  he  was 
clearly  entitled,  he  might  have  a  return  of  the 
goods.  When  the  writ  abated,  I  do  not  see 
why  the  temporary  right  of  possession  which 
she  acquired  by  it  did  not  fall  with  it.  I  admit 
that  third  persons  who  might  in  the  meantime 
have  acquired  rights  under  her  could  not  be 
disturbed.  But  the  right  of  no  third  person 
had  intervened.  The  plaintiffs,  as  executors, 
have  taken  her  place.  They  have  succeeded 
to  her  rights,  and  nothing  more.  I  think  the 
lien  of  the  execution  was  only  suspended  by 
the  replevin,  and  that  it  revived  when  the  suit 
abated.  Suppose  there  had  been  a  trial  and 
judgment  for  the  defendant  for  a  return,  and 
the  goods  had  actually  been  redelivered  to  him: 
there  can  be  no  doubt  but  that  the  lien  of  the 
execution  would  have  revived,  and  that  the 
defendant  could  sell  by  virtue  of  the  original 
levy.  And  why  should  not  the  lien  revive  in 
the  event  which  has  happened  ?  I  see  no  good 
answer  to  the  question.  *No  one  can  [*561 
be  injured  by  it;  but  a  different  doctrine  will 
work  a  wrong.  The  creditor  is  justly  entitled 
to  the  goods,  and  he  has  no  remedy  upon  the 
replevin  bond.  2R.  S.,  523,  sec.  7.  The  con- 
dition of  the  bond  does  not  cover  the  case.  The 
suit  has  ended  without  the  plaintiffs'  fault. 
Ormond  v.  Bierly,  Garth.,  519;  Badlam  v. 
Tucker,  1  Pick.,  284.  I  think  the  defendant 
was  at  liberty  to  retake  the  goods;  or  if  he 
could  not  regain  the  possession  peaceably,  he 
might,  after  a  demand,  bring  trover  or  replevin 
against  the  executors;  or  against  any  one  else 
who  had  acquired  no  rights  under  Mrs.  Seitz 
while  the  action  was  pending,  or  under  her  rep- 
resentatives afterwards.  Merritt  v.  Lambert,  8 
Greenl.,  128. 

The  defendant  did  retake  the  goods;  and 
then  the  executors  brought  this  action  of  re- 
plevin. That  is  all  well  enough.  But  the  de- 
fendant should  have  been  permitted  to  prove 
that  Burkle,  against  whom  the  execution  is- 
sued, owned  the  goods.  If  such  be  the  fact,  it 
is  entirely  clear  that  the  defendant  ought  to 
have  the  goods  for  the  benefit  of  the  creditor; 
and  it  is  equally  clear  that  the  plaintiffs  have 
no  just  ground  for  withholding  the  property. 
If  the  plaintiffs  mean  to  insist  that  their  testa- 
trix owned  the  goods  at  the  time  of  the  levy, 
there  is  no  difficulty  in  the  way  of  their  trying 
that  question  in  this  action.  But  they  declined 
trying  the  title.  The  objection  which  prevailed 
at"  the  circuit  proceeds  upon  the  ground,  that 
although  the  plaintiffs  have  no  right  to  the 
property,  and  the  defendant  has,  still  the  death 
of  Mrs.  Seitz  has  created  a  difficulty  which 
cannot  be  surmounted.  There  can  be  no  rem- 
edy on  the  bond,  and  yet  the  plaintiffs  insist 
that  the  defendant  could  neither  retake,  nor 
sue  for  the  goods.  We  think  otherwise.  He 
might  do  either;  and  if  the  defendant  can 
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show  that  Burkle  owned  the  property  at  the 
time  of  the  levy,  he  will  be  entitled  to  a  verdict 
in  his  favor. 
New  trial  granted. 

Affirmed— 1  N.  Y..  163 ;  How.  Cos.,  330. 

Cited  in— 29  Hun,  533 ;  1 T.  &  C.,  558 ;  29  Mich.,  213. 


562*1  *THE  ALBANY  EXCHANGE 
BANK 

v. 
SAGE. 

Parties — Conversion  of  Funds  by  Agent — Action 
Does  Not  Lie  against  Him,  by  Party  to  Whom 
Such  Funds  Should  Have  Been  Paid. 

The  defendant,  in  behalf  of  V.,  subscribed  for  five 
shares  of  bank  stock  in  V.'s  name,  and  paid  $25  on 
the  shares,  having  received  from  V.,  however,  $100 
more  for  that  purpose.  Through  the  mistake  of 
those  who  acted  in  behalf  of  the  Bank,  a  receipt  was 
Driven  stating  that  $125  had  been  paid  on  the  shares, 
which  receipt  the  defendant  transmitted  to  V.,  but 
retained  and  converted  the  $100.  Afterwards,  on  a 
settlement  between  the  Bank  and  V.  for  the  balance 
due  upon  his  subscription,  he  claimed  a  credit  for 
the  entire  amount  mentioned  in  the  receipt,  which 
the  Bank  finally  allowed,  and  then  brought  an  ac- 
tion against  the  defendant  for  the  $100.  Held,  that 
the  action  could  not  be  maintained  in  the  name  of 
the  Bank,  but  only  in  the  name  of  V. 

ASSUMPSIT,  tried  before  Cushman,  7T 
-fJL  Judge,  at  the  Albany  Circuit,  in  April, 
1843.  The  declaration  contained  the  money 
counts,  and  the  case  proved  was  as  follows  : 
In  March,  1839,  the  plaintiffs,  by  a  committee 
of  three  individuals,  received  subscriptions  to 
the  capital  stock  of  their  Bank.  The  shares 
were  $100  each,  of  which  5  per  cent,  was  re- 

Suired  to  be  paid  upon  subscribing.  The  de- 
endant  received  from  John  L.  Voorhees  $125, 
for  the  purpose  of  subscribing  for  stock  for 
Voorhees.  The  defendant  attended  the  commit- 
tee, and  subscribed  for  twenty  shares  ($2,000) 
in  the  name  of  Peter  Enders,  and  paid  the  5  per 
cent.,  amounting  to  $100.  He  also  subscribed 
for  five  shares  ($500)  in  the  name  of  Voorhees, 
and  paid  the  5  per  cent.,  amounting  to  $25. 
After  entering  the  subscriptions  in  a  book,  one 
of  the  committee  gave  the  defendant  a  receipt 
for  the  aggregate  of  the  sums  which  he  had 
paid.  The  defendant  said,  as  he  had  to  account 
to  two  persons,  he  wanted  separate  receipts  for 
each;  and  thereupon  one  of  the  committee  gave 
the  defendant  two  receipts — one  for  the  $100 
paid  on  the  subscription  for  Enders  ;  and  an- 
other for  the  $25,  as  the  committee  then  sup- 
posed, on  the  subscription  for  Voorhees.  But 
it  afterwards  turned  out  that  the  last  receipt 
was  by  mistake  written  for  the  sum  of  $125. 
This  receipt,  which  stated  that  $25  per  share 
had  been  paid  on  Voorhees'  stock,  was  soon  af- 
terwards handed  to  him  by  a  third  person. 
563*]  August  20,  1839,  *  Voorhees  presented 
the  receipt  to  the  cashier  of  the  Bank,  claiming 
to  have  the  amount  of  it  allowed  towards  his 
subscription,  and  then  paid  the  balance  of  $375. 
The  plaintiffs  did  not  then  consent  to  allow  the 
whole  amount  of  the  receipt,  but  they  told 
Voorhees  of  the  mistake,  and  requested  him  to 
see  the  defendant  and  have  it  corrected.  In 
September  following,  Voorhees  called  on  the 
defendant  and  informed  him  of  the  mistake  ; 
but  the  defendant  said  he  had  paid  the  whole 
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amount  mentioned  in  the  receipt.  Voorhees 
then  insisted  that  the  plaintiffs  should  allow 
him  the  full  amount  of  the  receipt,  and  threat- 
ened to  sue  them  if  they  did  not.  He  said  he 
would  not  look  to  the  defendant.  February 
11, 1842,  the  plaintiffs  gave  Voorhees  the  scrip 
for  the  five  shares,  allowinghim  the  whole  sum 
mentioned  in  the  receipt.  The  plaintiffs  there- 
upon brought  this  action  to  recover  the  sum  of 
$100,  which  was  erroneously  included  in  the 
receipt,  as  so  much  money  had  and  received 
by  the  defendant  to  their  use.  The  judge  held 
that  the  plaintiffs  could  not  maintain  the  ac- 
tion, and  ordered  a  nonsuit.  The  plaintiffs  now 
move  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  S.  Stevens,  for  the  plaintiffs,  cited  24 
Wend.,  72;  Cowp.,  199,  795  ;  6  Wend.,  290;  2 
Burr.,  1008. 

Mr.  J.  McKown,  for  the  defendant,  cited 
1  Chit.  PI.,  352;  16  East,  274;  3  Bos.  &  P.,  465. 

By  the  Court,  Bronson,  J.  A  wrong  has 
been  done  by  the  defendant,  but  I  have  been 
unable  to  discover  any  principle  on  which  the 
plaintiffs  can  maintain  the  action.  The  injury 
was  done  to  Voorhees,  and  the  right  of  action 
is  in  him.  It  may  be  inferred  from  the  evi- 
dence that  the  defendant  took  $100  of  the 
money  of  Voorhees,  and  used  it  for  the  sub- 
scription which  he  made  in  the  name  of  End- 
ers. If  that  be  so,  a  wrong  was  done  to  Voor- 
hees, and  a  right  of  action  accrued  to  him  the 
moment  the  money  was  misapplied.  But  if 
the  defendant  did  not  use  the  money  of  his 
principal  at  the  time  he  subscribed  in  the  name 
of  Enders,  still  when  he  sent  the  erroneous  re- 
ceipt *to  his  principal  as  the  evidence  [*564 
of  having  paid  the  whole  $125  on  his  account, 
he  did  a  wrong  for  which  an  action  might  have 
been  immediately  brought.  He  had  then,  if 
not  before,  converted  the  money  of  his  princi- 
pal to  his  own  use.  In  either  view  of  the  case 
there  was  a  complete  right  of  action  in  Voor- 
hees  within  a  few  days  after  the  subscription 
was  made  in  March,  1839.  The  plaintiffs  did 
not  allow  the  $100  in  dispute  to  Voorhees  until 
they  gave  him  a  certificate  for  the  stock  in  Feb- 
ruary, 1842,  nearly  three  years  after  hie  right 
of  action  against  the  defendant  had  accrued. 
But  had  the  allowance  been  made  at  an  earlier 
day,  I  am  unable  to  see  how  any  transactions 
between  Voorhees  and  the  plaintiffs  could 
transfer  this  chose  in  action  so  as  to  enable  the 
plaintiffs  to  sue  in  their  own  names.  What 
they  did  may  amount  to  an  equitable  assign- 
ment of  the  debt ;  but  in  a  court  of  law  the 
plaintiffs  must  sue  in  the  name  of  Voorhees. 
If  there  was  ever  a  right  of  action  in  Voorhees, 
that  seems  to  me  to  be  an  end  of  the  question. 
As  the  debt  was  not  negotiable,  the  remedy  at 
law  is  in  the  name  of  the  original  creditor. 

How  can  the  plaintiffs  make  out  any  right  to 
the  money,  either  legal  or  equitable,  before 
they  allowed  the  amount  to  Voorhees?  At  the 
beginning,  the  money  clearly  belonged  to 
Voorhees.  He  intrusted  it  to  his  agent;  not  for 
the  purpose  of  having  it  paid  to  ihe  plaintiffs 
on  account  of  any  debt  or  duty  which  he  owed 
them;  but  to  be  used  in  the  purchase  of  stock, 
if  the  plaintiffs  should  be  willing  to  sell.  It 
was  the  same  thing  in  effect  as  though  the  in- 
structions to  the  agent  had  been  to  purchase 
cattle  or  horses  with  the  money.  The  agent 
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only  purchased  to  the  extent  of  one  fifth  of  the 
funds  placed  in  his  hands,  and  converted  the 
residue  to  his  own  use.  This  clearly  could  not 
give  the  vendor  any  right  to  the  money  which 
the  agent  had  converted.  It  belonged  to  the 
principal.  The  case  is  not  changed  by  the  fact 
that  the  vendor  by  mistake  gave  a  receipt  for 
more  money  than  he  received.  It  still  remained 
true  that  the  vendor  had  been  paid  for  all  the 
property  which  he  sold ;  and  that  the  unex- 
pended balance  belonged  to  the  principal.  This 
565*]  state  of  *thmgs  continued  down  to 
1842,  when  the  plaintiffs  allowed  Voorhees  the 
whole  amount  mentioned  in  the  receipt. 

I  do  not  see  how  Voorhees  could  have  com- 
pelled the  plaintiffs  to  allow  him  the  $100  in 
controversy.  But  if  we  suppose  there  was  such 
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an  equity  which  might  have  been  enforced,  it 
still  remains  unquestionable  that  Voorhees  had 
a  good  cause  of  action  against  the  defendant 
for  the  money.  If  Voorhees  had  sued,  it  would 
have  been  no  answer  for  the  defendant  to  say : 
"You  can  redress  the  wrong  which  I  have  done 
in  another  way — you  can  compel  the  Bank  to 
allow  the  money."  I  cannot  entertain  a  doubt 
that  down  to  February,  1842,  there  was  a  legal 
right  of  action  in  Voorhees,  and  in  no  one  else; 
and  although  the  plaintiffs  now  have  an  equi- 
table title  to  the  money  which  the  defendant 
converted  to  his  own  use  in  1889,  I  am  unable 
to  see  any  principle  on  which  they  can  sue  for 
it  in  their  own  names.  They  must  sue  in  the 
name  of  Voorhees. 
New  trial  denied. 

HILL  6. 


[END  OF  MAY  TERM,  1844.] 


CASES 

ARGUED    AND    DETERMINED 


IN  THB 


SUPREME    COURT 

OP  THE 

STATE    OF   JSEW  YORK, 


IN 


JULY  TERM,  1844. 


567*]     *GAFFNEY  «.  COLVILL. 

THE  SAME  v.  EMMET. 
THE  SAME  t>.  TALLMADGE. 

Act  "To  Prevent  the  Insolvency  of  Moneyed  Cor- 
porations " — Suit  by  Stockholder — Parties — 
Directors  Need  Not  be  Joined — Pleading. 

"Where  a  stockholder  of  a  bank  sues  for  a  violation 
of  the  1st  section  of  the  Statute  "to  Prevent  the  In- 
solvency of  Moneyed  Corporations,"  etc.,  1  R.  S., 
589,  et  sea.,  he  need  not  join  all  the  directors  who  par- 
ticipated in  the  act  charged,  but  may  proceed 
Hirtiiiist  them  separately. 

In  a  suit  against  one  of  the  directors,  if  the  act 
charged  be  such  that  it  could  not  have  been  done 
by  hfin  alone,  but  only  by  the  Board,  the  declaration 
must  show  that  they  participated  in  it. 

The  statute  incorporating  the  Bank  of  which  the 
defendant  is  a  director,  though  private,  need  not  be 
set  out  in  the  declaration. 

If  the  suit  be  by  a  stockholder,  and  the  declara- 
tion, after  setting  forth  the  act  complained  of,  al- 
lege that  by  reason  thereof  the  plaintiff's  stock  be- 
came depreciated  in  value,  this  is  a  sufficient  aver- 
ment of  loss  to  entitle  the  plaintiff  to  sue,  without 
otherwise  explaining  how  the  loss  occurred. 

A  stockholder  may  sue  for  making  a  dividend  out 
568*]  of  the  capital  stock,  instead  of  *the  surplus 
profits,  though  he  has  received  a  share  of  the  divi- 
dend, provided  he  did  so  without  knowledge  of  the 
facts  rendering  it  illegal. 

A  count  charging  the  making  of  such  dividend 
does  not  necessarily  import  that  all  the  stockhold- 
ers, including  the  plaintiff,  received  their  shares. 

The  act  complained  of  on  the  part  of  the  directors 
should  be  alleged  to  have  been  done  by  them ;  an  al- 
legation that  they  caused  and  procured  it  to  be  done 
or  that  they  authorized  and  permitted  the  cashier 
to  do  it,  will  not  answer. 

An  allegation  that  the  directors  did  the  act  will  be 
•attained  by  evidence  that  they  caused  and  procured 
it  to  be  done.  Per  Bronson,  J. 

The  declaration  need  not  expressly  show  that  the 
directors  concerned  in  the  act  knew  the  facts  ren- 
dering it  illegal. 

The  directors  are  not  liable  for  merely  receiving 
notes  or  other  evidences  of  debt,  with  the  illegal  in- 
tent mentioned  in  1  R.  S.,  589,  sec.  1,  sub.  4.  but  only 
for  receiving  and  discounting  them  with  that  In- 
tent. 

A  count  charging  the  illegal  receiving  and  dis- 
counting of  notes  at  various  times  during  a  specified 
period,  contrary  to  the  4th  subdivision  of  the  1st 
section,  is  not  bad  for  duplicity. 

Nor  is  such  count  bad  for  omitting  to  describe  the 
several  notf-s  thus  received  and  discounted. 

Where  It  is  alleged  that  the  directors  "  did  divide, 
withdraw  nnd  pay  to  the  stockholders  a  portion  of 
the  capital  stock,"  the  count  is  not  bad  for  duplicity 
though  it  add  that  thereby  the  capital  stock  was  re- 
duced without  the  consent  of  the  Legislature. 
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A  count,  however,  charging  the  directors  with 
all  the  acts  prohibited  by  1  R.  S.,  589,  sec.  1,  is  bad 
for  duplicity. 

If  the  charge  be  that  the  directors  received  shares 
of  the  the  capital  stock  of  another  corporation,  in 
exchange  for  the  notes  of  their  own  Bank,  the  count 
will  be  bad  unless  it  show  in  addition  that  the  ex- 
change was  made  on  account  of  the  Bank. 

Citations— 1  R.  S.,  589,  sec.  1 ;  600,  sec.  610 ;  Laws, 
1834,  p.  389,  sec.  14  ;  7  Cow.,  445 :  Laws,  1825,  p.  448, 
sees.  2,  3 ;  21  Wend..  316 ;  Plowd.,  85 ;  13  Johns..  437 ; 
2  Johns.,  413 :  1  Chit.  PI.,  269.  270,  ed.  1837  ;  9  Co..  60 ; 
8  East,  80 ;  Com.  Dig.  Pleader,  C.,  42 ;  Steph.  Plead., 
359,  372  ;  5  Johns.,  168 :  2  Johns.,  413 ;  8  T.  R.,  459 ;  1 
Bos.  &  P.,  640 ;  2  Saund.,  410,  n.  4 ;  3  Wend.,  130. 

ON  demurrer  to  the  declaration  in  each  of  the 
above  causes.  The  declaration  against  Col- 
vill  contained  eight  counts.  The  first  count 
was,  for  that  whereas  the  plaintiff,  at  the  time, 
etc.,  was  a  stockholder  in  the  Lafayette  Bank 
of  the  City  of  N.Y.,  and  was  possessed  of  sun- 
dry, to  wit:  74  shares  of  the  capital  stock  of 
the  Bank,  then  and  still  belonging  to  him,  the 
said  shares  being  of  large  value,  etc.,  which 
said  Bank  was,  by  an  Act  of  the  Legislature 
of  the  State  of  N.  Y.,  passed  April  29,  1834, 
duly  incorporated,  by  the  name,  etc.,  and  is  a 
moneyed  corporation  and  subject  to  the  pro- 
visions of  art.  1,  tit.  2,  ch.  18,  pt.  1,  of  the  Re- 
vised Statutes,  entitled,  etc.;  and  the  plaintiff 
avers  that  the  defendant,  at  the  time  of  the 
committing  of  the  grievances,  etc.  .was  a  direct- 
or of  the  said  Bank,  etc.;  yet *the said  [*5O9 
defendant,  so  being  a  director  as  aforesaid  and 
not  regarding  the  statute,  etc.,  but  wrongfully 
and  unjustly  contriving  and  intending  to  injure 
and  defraud  the  plaintiff  in  this  behalf,  here- 
tofore, to  wit:  Januarys,  1841,  at,  etc.,  in  con- 
nection with  other  directors  of  said  Bank,  and 
together  with  the  defendant  forming  a  majority 
of  the  directors  thereof,  wrongfully  and  un- 
lawfully caused  a  dividend  of  three  and  a  half 
cents  on  the  dollar  for  every  dollar  of  their 
capital  stock  to  be  made  to  the  stockholders  of 
the  Bank,  out  of  the  capital  stock  of  the  Bank, 
and  not  out  of  the  surplus  profits  thereof,  con- 
trary to  the  statute,  etc. ;  whereby  the  plaint- 
iff's stock  became  depreciated  and  of  less  value 
than  it  would  otherwise  have  been,  and  the 
plaintiff  thereby,  and  in  consequence  of  such 
violation  of  the  Act,  lost  a  large  sum  of  money, 
to  wit:  the  sum  of  $15,000,  etc.  The  second 
count  was  like  the  first,  except  the  gravamen, 
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which  was,  that  the  defendant  and  the  other 
directors  did  wrongfully  and  unlawfully  di- 
vide, withdraw  and  pay  to  the  stockholders  of 
the  Bank  a  portion  of  the  capital  stock  of  the 
Bank,  and  did  thereby  reduce  the  capital  stock 
without  the  consent  of  the  Legislature,  con- 
trary, etc.  The  third  count  alleged,  as  the 
gravamen  that  the  defendant,  February  4, 1889, 
and  at  sundry  other  times  between  the  said 
day  and  the  commencement  of  this  suit.wrong- 
fully  and  unlawfully  caused  and  procured  di- 
vers, to  wit :  200  notes  for  the  payment  of 
money,  to  wit:  for  the  payment  in  the  aggre- 
gate of  $200,000,  to  be  received  and  discounted 
by  the  said  Bank  out  of  moneys  belonging 
to  the  same.with  the  intent  of  enabling  certain 
of  the  stockholders  thereof  to  withdraw  por- 
tions of  the  money  paid  in  by  them  on  their 
stock,  contrary,  etc.  The  fourth  count  alleged 
that  February  4,  1839,  and  at  sundry  other 
times  between,  etc.,  the  defendant,  in  connec- 
tion with  others,  directors  as  aforesaid,  did 
wrongfully  and  unlawfully  receive  from  cer- 
tain other  stock  corporations,  to  wit:  the  Me- 
chanics' Banking  Association,  the  North  Amer- 
ican Trust  and  Banking  Company,  the  Albany 
City  Bank,  and  other  stock  corporations, divers 
of  the  shares  of  the  capital  stock  of  the  said  cor- 
porations.and  divers  notes,  bonds  and  other  evi- 
5  7  O*l  dences  *of  debt  issued  by  the  said  sever- 
al stock  corporations  to  a  large  amount,  to  wit: 
to  the  amount  of  $200,000,  in  exchange  for  the 
shares,  notes,  bonds  and  other  evidences  of  debt 
of  the  said  Lafayette  Bank,  contrary,  etc.  The 
fifth  count  alleged  that  the  defendant,  being  a 
director  as  aforesaid,  etc.,  February  4,  1839, 
and  at  sundry  other  times  between,  etc., wrong- 
fully and  unlawfully  loaned  money  and  made 
discounts  out  of  the  corporate  funds  of  the 
Bank  to  the  directors  of  the  Bank,  or  on  paper 
on  which  they  or  some  of  them  were  responsi- 
ble to  an  amount  far  exceeding,  to  wit:  by  the 
sum  of  $200,000,  the  one  third  part  of  the  capital 
stock  of  the  Bank  actually  paid  in  and  pos- 
sessed, contrary,  etc.  The  sixth  count  alleged 
that  the  defendant,  being  such  director  as 
aforesaid,  heretofore,  etc.,  June  7,  1839,  and 
at  divers  other  times  between,  etc.,  received 
and  discounted  divers,  to  wit:  200  notes  for 
the  payment  of  money,  to  wit:  for  the  pay- 
ment, of  the  aggregate  sum  of  $200,000,  out  of 
moneys  belonging  to  the  Bank,  for  certain 
stockholders  of  the  Bank,  with  the  intent  of  en- 
abling such  stockholders  to  withdraw  part  of 
the  money  paid  in  by  them  on  their  stock  con- 
trary, etc.  The  seventh  count  alleged  that  the 
defendant,  being  such  director,  etc.,  hereto- 
fore, etc.,  February  4, 1839,  and  at  divers  other 
times  between,  etc.,  while  the  loans  and  dis- 
counts of  the  Bank  to  its  directors  or  on  paper 
upon  which  they  were  responsible  exceeded 
one  third  part  of  the  capital  stock  of  the  Bank 
actually  paid  in  and  possessed,  wrongfully, 
etc.,  loaned  to  divers  of  the  directors  of  the 
Bank  divers  large  sums  of  money,  etc.,  out  of 
the  corporate  funds  of  the  Bank,  whereby  the 
said  loans  and  discounts  were  made  greatly  to 
exceed  the  said  third  part  of  the  capital  stock 
of  the  Bank,  to  wit :  by  the  sum  of  $200,000, 
contrary,  etc.  The  eighth  count  contained  the 
substance  of  all  the  others,  with  allegations  of 
additional  acts  of  the  defendant;  and  charged 
that  he  alone  did  the  wrongs  complained  of. 
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The  declaration  against  Emmet  contained 
six  counts,  the  first,  second,  third,  fourth  and 
fifth  of  which  were  like  the  first  five  counts 
in  the  declaration  against  Colvill,  except  as 
follows:  In  the  fourth  count,  after  the  allega- 
tion that  the  "  defendant,  in  *connec-  [^57  1 
tion  with  others,  directors  as  aforesaid,  did 
wrongfully  and  unlawfully  receive,"  it  was  add- 
ed, and  did  then  and  there  authorize  and  permit 
the  cashier  of  the  said  Bank  to  receive  from, 
etc.  The  fifth  count,  instead  of  alleging  that 
the  defendant  "  loaned  money  and  made  dis- 
counts," etc.,  as  in  the  declaration  against  Col- 
vill, charged  that  he  authorized  and  permitted 
the  cashier  of  the  said  Bank  to  loan  money  and 
make  discounts,  etc.  The  sixth  count  was  sub- 
stantially like  the  eighth  in  the  declaration 
against  Colvill. 

In  the  suit  against  Tallmadge,  the  declara- 
tion contained  seven  counts,  the  first,  second, 
third,  fourth  and  fifth  of  which  were  like  the 
first  five  counts  in  the  declaration  against  Em- 
met. The  sixth  count  charged  that  the  de- 
fendant procured  and  caused  to  be  loaned  to 
him,  so  being  a  director,  etc.,  by  the  cashier 
of  the  Bank,  a  large  sum  of  money,  etc.,  out 
of  the  corporate  funds,  etc.,  whereby  the  loans 
and  discounts  were  made  greatly  to  exceed  one 
third  part  of  the  capital  stock,  etc.  The  sev- 
enth count  was  substantially  like  the  sixth. 

Special  demurrers  were  interposed  in  the 
several  suits  to  each  count  of  the  declarations 
respectively,  and  the  plaintiff  joined  in  de- 
murrer. The  three  cases  were  argued  at  the 
same  time. 

Mr.  A.  L.  Robinson,  for  defendants. 

Mr.  S.  Stevens,  for  plaintiff . 

By  the  Court,  Bronson,  J.  I  shall  first 
consider  the  several  objections  which  have 
been  taken  to  the  declaration  in  the  suit  against 
Colvill.  The  defendant  is  sued  as  a  director 
of  the  Lafayette  Bank,  for  several  alleged  vi- 
olations of  the  Statute  containing  "Regula- 
tions to  Prevent  the  Insolvency  of  Moneyed 
Corporations,  and  to  secure  the  Rights  of 
Their  Creditors  and  Stockholders."  The  1st 
section  of  the  article  provides,  that  it  shall  not 
be  lawful  for  the  directors  of  any  moneyed 
corporation  to  make  dividends,  except  from 
the  surplus  profits;  to  divide  or  reduce  the 
capital  stock  without  the  consent  of  the  Leg- 
islature; to  discount  notes  fora  particular  pur- 
pose; to  make  loans  or  discounts  *to  [*572 
directors  beyond  a  certain  amount;  or  to  do 
other  specified  acts  of  the  same  general  nat- 
ure. 1  R.  S,,  589,  sec.  1  (a)  The  charter  of 
the  Bank  provides  that  the  stock,  property  and 
concerns  of  the  Corporation  shall  be  managed 

(a)  The  1st  and  10th  sections  of  the  statute  are  as 
follows : 

"Sec.  1.  It  shall  not  be  lawful  for  the  directors  of 
any  moneyed  corporation : 

1.  To  make  dividends,  except  from  the  surplus 
profits,  arising  from  the  business  of  the  corpora- 
tion. 

2.  To  divide,  withdraw,  or  in  any  manner  pay  to 
the  stockholders,  or  any  of  them,  any  part  of  the 
capital  stock  of  the  corporation ;  or  to  reduce  Buch 
capital  stock,  without  the  consent  of  the  Legisla- 
ture. 

3.  To  discount  or  receive  any  note  or  other  evi- 
dence of  debt,  in  payment  of  any  installment  actu- 
ally called  in  and  required  to  be  paid,  or  with  the 
intent  of  providing  the  means  of  making  such  pay- 
ment. 
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by  thirteen  directors.  Sess.  L.  of  1834,  p.  369, 
sec.  14.  A  majority  of  the  directors  may 
form  a  Board  for  the  transaction  of  business; 
and  a  majority  of  the  Board  may  do  corporate 
acts.  1  R.  8.,  600,  sec.  6.  The  acts  of  which 
the  plaintiff  complains  are  not  such  as  could 
573*]  be  *done  by  a  single  director.  They 
could  only  be  done  by  a  Board  of  Directors, 
which  could  not  be  formed  without  the  pres- 
ence of  seven  directors  at  the  least,  of  whom 
four  must  have  concurred  in  the  order  which 
was  made.  I  do  not  see,  therefore,  how  it  is 
possible  to  support  the  counts  which  allege 
that  the  defendant  alone  did  the  wrong.  We  see 
from  the  nature  of  the  case  that  the  thing  was 
impossible.  This  objection  applies  to  the 
third,  fifth,  sixth,  seventh  and  eighth  counts. 
There  are  other  counts  which  are  not  sub- 
ject to  this  objection.  But  as  the  acts  com- 
plained of  could  only  be  done  by  a  Board  of 
Directors,  it  is  insisted  that  the  action  cannot 
be  maintained  against  one  alone — that  all  the 
wrong  doers,  or  at  least  so  many  of  them  as 
must  necessarily  have  concurred,  should  have 
been  joined.  The  case  has  been  likened  to  the 
old  action  for  a  conspiracy,  where  the  writ 
must  be  against  two  persons  at  the  least;  and 
if  all  but  one  are  acquitted  by  the  jury,  the 
plaintiff  cannot  have  judgment.  But  the  rule 
is  otherwise  in  the  modern  action  on  the  case 
in  the  nature  of  a  conspiracy.  There,  the 
plaintiff  may  have  judgment  against  one,  al- 
though all  the  others  are  acquitted.  Jones  v. 
Baker,  7  Cow.,  445.  And  as  a  general  rule, 
when  a  number  of  persons  have  been  engaged 
in  an  illegal  and  tortious  act,  they  may  be  sued 
severally  or  jointly  at  the  election  of  the  in- 
jured party.  It  must  be  admitted,  however, 
that  those  are  cases  where  the  wrong  was  of 
such  a  nature  that  it  might  have  been  done  by 
a  single  individual;  and  I  should  feel  some  dif- 
ficulty in  saying  that  an  action  could  be  main- 
tained against  a  single  director,  unless  the  case 
has  been  provided  for  by  the  Legislature.  We 
think  it  has.  The  statute  upon  which  the  ac- 
tion is  founded,  after  declaring  that  it  shall 
not  be  lawful  for  the  directors  to  do  certain 
things,  provides  in  the  10th  section,  that  "Ev- 
ery director  who  shall  violate,  or  be  concerned 
in  violating  any  provision  in  the  preceding 
sections  of  this  article  contained,  shall  be  lia- 
ble personally  to  the  creditors  and  stockhold- 
ers respectively  of  the  corporation  of  which 
he  shall  be  a  director,  to  the  full  extent  of  any 
loss  they  may  respectively  have  sustained  from 
such  violation."  In  the  preceding  sections  the 
word  "directors,  "in  the  plural,  had  been  used; 
574-*J  *and  we  think  the  change  in  the  10th 

4.  To  receive  or  discount  any  note  or  other  evi- 
dence of  debt,  with  the  intent  of  enabling  any 
stockholder  to  withdraw  any  part  of  the  money 
paid  In  by  him,  on  his  stock. 

5.  To  apply  any  of  the  funds  of  their  corporation, 
except  surplus  profits,  directly  or  indirectly,  to  the 
purchase  of  shares  of  its  own  stock. 

6.  To  receive  any  such  shares  in  payment  or  sat- 
isfaction of  any  debt  due  to  their  corporation,  ex- 
cept as  hereinafter  provided. 

7.  To  receive  from  any  other  stock  corporation,  in 
exchange  for  the  shares,  notes,  bonds,  or  other  evi- 
dences of  debt  of  their  own  company,  shares  of  the 
capital  stock  of  such  other  corporation,  or  not<-s, 
bonds,  or  other  evidences  of  debt,  issued  by  such 
other  corporation. 

8.  To  make  any  loans  or  discounts,  if  the  corpora- 
tion have  ban  king  powers,  by  which  the  whole 
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section  to  the  words  "every  director,"  was- 
made  for  the  purpose  of  giving  a  several  action 
against  each  of  the  wrong  doers.  The  argu- 
ment against  this  construction  is  based  upon 
the  fact,  that  the  Law  of  1825  made  the  direct- 
ors "jointly  and  severally"  liable;  Sess.  L.  of 
1825,  p.  448,  sec.  2.  And  an  alteration  of  the- 
law  is  inferred  from  the  change  of  phraseolo- 
gy. But  we  know  that  one  object  of  the  late 
revision  was  to  amend  the  language  of  the  law 
where  there  was  no  intention  to  alter  the  law 
itself.  And  besides,  it  is  settled  as  a  principle 
that  the  mere  change  x>f  phraseology  in  a  re- 
vision of  the  statutes  does  not  work  a  change 
in  the  law,  unless  it  evidently  appears  that 
such  was  the  intention  of  the  Legislature. 
Brown  v.  Brown,  21  Wend.,  316.  No  such  in- 
tention can  be  inferred  in  this  case.  Indeed, 
it  is  difficult  to  suppose  that  the  words  "ev- 
ery director"  were  not  used  for  the  very  pur- 
pose of  giving  a  several  action  against  each  one 
of  them.  They  may  be  sued  separately,  because 
the  statute  has  so  provided.  But  in  declar- 
ing against  one  it  must  be  alleged  that  he  had  the 
concurrence  of  others  in  doing  the  act,  for  the 
reason  that  he  could  not  have  done  it  alone. 

The  next  objection  goes  to  all  the  counts.  It 
is,  that  the  charter  of  the  Lafayette  Bank  is  a 
private  Act,  which  should  have  been  set  out  in 
pleading.  Although  it  is  a  private  Act,  the 
action  is  not  founded  upon  the  charter;  but 
upon  the  general  statute  relating  to  moneyed 
corporations,  which  is  a  public  Act,  of  which 
we  musj  take  judicial  notice.  The  objection 
is  not  well  founded. 

The  action  is  given  to  creditors  and  stock- 
holders respectively,  who  may  recover  to  the 
full  extent  of  any  loss  they  may  have  sustained. 
Sec.  10.  The  plaintiff  sues  as  a  stockholder; 
and  in  the  first  count,  after  stating  the  illegal 
act  of  the  directors  in  making  a  dividend  out 
of  the  capital  stock,  and  not  out  of  surplus 
profits,  it  is  alleged  that  thereby  the  plaintiff's 
stock  became  depreciated  and  of  less  value  than 
it  would  otherwise  have  been;  and  the  plaint- 
iff thereby,  and  in  consequence  of  such  viola- 
tion of  the  Act,  lost  a  large  sum  of  money,  to 
wit:  the  sum  of  $15,000.  This  shows  with 
sufficient  certainty  *that  the  plaintiff  [*575 
has  sustained  a  loss  by  the  wrongful  act  of  the 
defendants,  and  is  entitled  to  some  damages. 
It  is  said  that  the  pleader  should  have  shown 
how  or  in  what  manner  the  illegal  act  com- 
plained of  caused  a  depreciation  in  the  value 
of  the  stock.  But  I  cannot  think  such  a  state- 
ment necessary.  It  is  enough  that  the  fact  of 
depreciation  is  directly  alleged.  How  it  may 
be  proved  is  another  question.  This  answer 

amount  of  the  loans  and  discounts  of  the  company 
shall  be  made  to  exceed  three  times  its  capital  stock, 
then  paid  in,  and  actually  possessed. 

9.  To  make  any  loans  or  discounts  to  the  direct- 
ors of  such  corporation,  or  upon  paper  upon  which 
such  directors,  or  any  of  them,  shall  be  responsible, 
to  an  amount  exceeding  in  the  aggregate,  one  third 
of  the  capital  stock  or  such  corporation  actually 
paid  In  and  possessed:  but  no  securities  taken  for 
any  such  loan  or  discount,  shall  be  held  invalid."  1 
R.S..  589. 

"Sec.  10.  Every  director  who  shall  violate,  or  bo 
concerned  In  violating  any  provision.  In  the  preced- 
ing sections  of  this  article  contained,  shall  be  liable 
personally  to  the  creditors  and  stockholders  re- 
spectively, of  the  corporation  of  which  he  shall  be 
a  director,  to  the  full  extent  of  any  loss  they  may 
respectively  sustain  from  such  violation."  /•/..  591. 
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goes  to  the  same  objection  taken  to  each  of  the 
other  counts.  They  are  not  defective  in  the  way 
of  showing  loss  and  damage  to  the  plaintiff. 

The  first  count  is  for  making  illegal  divi 
deuds  to  the  stockholders.  It  is  said  that  the 
plaintiff  must  have  received  his  dividend  and, 
therefore,  that  he  cannot  sue  ;  that  he  is  es- 
topped to  complain  of  the  illegal  act  to  which 
he  was  a  party.  There  are  two  answers,  at  the 
least,  to  the  objection.  It  does  not  clearly  ap- 
pear that  the  plaintiff  received  the  dividend. 
It  may  well  be  that  other  stockholders  were 
paid,  while  the  plaintiff  received  nothing.  At 
the  most,  payment  to  the  plaintiff  can  only  be 
made  out  by  argument  and  inference  and,  in 
pleading,  the  fact  on  which  an  estoppel  de- 
pends must  be  directly  and  expressly  alleged. 
Again  ;  if  the  plaintiff  received  the  money  he 
would  not  be  concluded  by  that  fact, unless  he 
knew  that  the  dividend  was  made  from  capi- 
tal, and  not  from  surplus  profits.  When  a  div- 
idend was  declared  by  the  directors,  the  plaint- 
iff had  a  right  to  presume  that  it  was  legally 
made.  A  man  cannot  be  cheated  into  an  ad- 
mission which  will  conclude  him  as  an  estop- 
pel in  pats. 

It,  is  said  that  the  statute  has  given  an  arbi- 
trary rule  for  determining  what  are  surplus 
profits;  sees.  2,  3;  and  that  the  plaintiff  should 
have  shown  in  the  first  count  what  he  means 
by  surplus  profits.  But  it  is  enough  that  the 
law  has  settled  what  are  the  surplus  profits, 
from  which  alone  a  dividend  can  be  made. 

It  is  alleged  in  the  first  count  that  th^  direct- 
ors caused  a  dividend  to  be  made  to  the  stock- 
holders. It  should  have  been,  that  the  direct- 
ors made  a  dividend.  The  defendant  has  de- 
murred specially  for  that  cause,  and  I  think 
the  objection  well  taken.  No  one  can  make 
dividends  but  the  directors.  They  cannot 
cause  it  to  be  done  by  others.  After  declaring 
576*]  how  *much  shall  be  divided,  they  may 
direct  the  cashier  or  any  other  agent  or  servant 
to  pay  the  money.  But  still,  in  judgment  of 
law,  the  payment,  as  well  as  the  order  for  a 
division,  is  the  act  of  the  directors.  Certainty 
and  precision  are  required  in  pleading,  and 
material  facts  should  be  directly  and  positive- 
ly alleged.  As  matter  of  evidence,  facts  may 
be  made  out  by  argument  and  inference  ;  but 
in  pleading  they  should  be  plainly  and  express- 
ly stated.  A  man  may  be  answerable  for  a  tres- 
pass although  he  was  not  present  when  the 
wrong  was  done.  Another  person  may  have 
acted  in  obedience  to  his  commands.  But  in 
pleading,  the  proper  allegation  is,  that  the  de- 
fendant did  the  act  himself — not  that  he  caused 
it  be  done. 

The  third  count  is  subject  to  the  same  objec- 
tion. The  allegation  is,  that  the  defendant 
caused  and  procured  certain  notes  to  be  dis- 
counted for  an  improper  purpose.  The  aver- 
ment should  have  been  that  the  directors  did 
the  act.  That  would  have  been  supported  by 
proof  that  they  "caused  and  procured"  it  to  be 
done. 

It  is  further  objected  to  the  first  count,  that 
it  should  have  been  alleged  that  the  directors 
knowingly  made  the  dividend  from  capital, 
and  not  from  surplus  profits.  But  the  statute 
says  nothing  about  a  scienter.  It  declares  that 
it  shall  not  be  lawful  to  make  a  dividend,  ex- 
cept from  surplus  profits.  It  was  the  business 
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of  the  defendant  and  the  other  directors  to  in- 
form themselves  on  the  subject  before  they  de- 
clared a  dividend,  and  their  ignorance  can  be 
no  answer  to  the  action.  If  they  made  diligent 
examination,  and  were  misled  by  false  entries 
in  the  books,  or  other  erroneous  information 
on  which  they  might  fairly  rely,  that  may, 
perhaps,  furnish  an  excuse  for  dividing  capital 
instead  of  profits.  But  it  lies  on  them  to  show 
the  excuse.  The  plaintiff  is  not  bound  to  al- 
lege that  they  acted  knowingly,  or  in  willing 
ignorance. 

The  same  objection  in  substance  is  made  to 
the  fifth  count,  and  the  same  answer  may  be 
given  to  it.  It  was  the  business  of  the  direct- 
ors to  know  how  much  money  had  been  loaned 
on  paper  upon  which  they  were  themselves  re- 
sponsible ;  and  if  the  amount  exceeded  one 
third  of  the  capital  stock  of  the  Bank,  they 
*must  answer  to  the  creditors  and  stock-[*5  7  7 
holders  for  the  loss  which  they  may  have  sus- 
tained in  consequence  of  the  wrong.  If  there 
can  be  any  excuse  for  such  an  act,  it  lies  on  the 
directors  to  show  it. 

Objections  are  taken  to  several  of  the  counts 
for  duplicity.  The  second  count  is  said  to  be 
double,  because  it  alleges  that  the  directors  did 
divide,  withdraw  and  pay  to  the  stockholders 
a  portion  of  the  capital  stock  of  the  Bank, and 
did  thereby  reduce  the  capital  stock  without 
the  consent  of  the  Legislature.  The  reducing 
of  capital  is  not  set  forth  as  an  additional  or 
substantive  charge,  but  as  a  consequence  of 
what  had  been  before  alleged.  The  directors 
divided  a  portion  of  the  capital  stock,  and  did 
thereby  reduce  the  capital.  A  pleading  is  not 
double  because  it  states  the  effect  which  was 
produced  by  the  act  complained  of  ;  nor  for 
the  reason  that  several  words  or  phrases  are 
used  to  express  the  same  thing.  It  is  only  ob- 
noxious to  the  charge  of  duplicity  when  it  sets 
up  two  or  more  sufficient  grounds  of  action, or 
matters  of  defense.  There  is  no  foundation  for 
the  objection. 

The  third  count  is  said  to  be  double,  because 
it  alleges  that  the  directors  received  and  dis- 
counted notes  with  the  intent  of  enabling  cer- 
tain stockholders  to  withdraw  portions  of  the 
money  paid  in  by  them  on  their  stock.  The 
statute  makes  it  unlawful  for  the  directors  to 
"  receive  or  discount "  notes  with  that  intent. 
The  pleader  has  cautiously,  and  I  think  very 
properly,  substituted  "and"  for  "or,"  and  al- 
leged that  they  both  received  and  discounted 
the  notes.  This  was  not  done  for  the  purpose 
of  showing  two  good  causes  of  action  ;  but 
only  to  make  out  one.  Merely  receiving  a  note, 
whatever  might  be  the  intent,  could  work  no 
possible  wrong  or  damage  to  creditors  or  stock- 
holders. No  injury  could  arise  until  the  intent 
was  carried  into  execution  by  discounting  the 
note,  and  thus  enabling  the  stockholder  to  with- 
draw a  part  of  the  money  he  had  paid  towards 
the  capital  stock.  The  count  would  not  have 
been  good  if  it  had  stopped  with  alleging  the 
receipt  of  the  notes  and,  consequently,  there  is 
no  duplicity. 

*The  defendant  issued  for  improper  [*578 
conduct  as  a  director  in  managing  the  affairs 
of  the  Bank ;  and  in  some  of  the  counts  it  is 
alleged,  that  within  a  certain  period  prior  to  the 
commencement  of  the  suit  there  were  a  great 
number  of  wrongful  acts  of  the  same  general 
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nature.  For  example,  the  third  count  alleges 
that  the  defendant,  within  a  specified  time, 
•caused  and  procured  divers,  to  wit :  200  notes 
for  the  payment  of  money,  to  wit:  for  the  pay- 
ment in  the  aggregate  of  $200,000,  to  be  re- 
ceived and  discounted  with  the  intent  of  en- 
abling certain  stockholders  to  withdraw  por- 
tions of  the  money  which  had  been  paid  on 
their  stock.  It  is  said  that  because  the  count 
includes  several  distinct  matters,  it  is  bad  for 
duplicity  ;  and  that  it  is  also  bad  because  tne 
several  matters  are  not  particularly  stated  and 
set  forth.  These  objections  proceed  upon  the 
ground  that  each  of  the  200  notes  must  form 
the  subject  of  a  separate  count  ;  and  that  the 
whole  must  be  set  out  with  names,  dates, 
amounts,  times  of  payment  and  of  discounting, 
and  the  names  of  the  stockholders  who  were 
thus  enabled  to  withdraw  portions  of  the  cap 
ital  stock.  I  am  of  opinion  that  no  such  mul- 
tiplication of  counts,  or  particularity  of  state- 
ment, was  necessary.  The  plaintiff  is  a  stranger 
to  the  transactions  of  which  he  complains.and 
it  must  be  presumed  that  he  is  not  acquainted 
with  the  minute  circumstances  of  each  partic- 
ular case.  Patridge  v.  Strange,  Plowd.,  85; 
People  v.  Dunlap,  13  Johns.,  437  ;  Postmaster- 
General  v.  Cochran,  2  Id.,  413;  1  Chit.  PL, 

269,  ed.  1837.  The  facts  lie  more  properly  in  the 
knowledge  of  the  defendant,  who  must  be  pre 
sumed  connusant  of  the  transactions  to  which 
he  was  a  party.     Bradshaw's  case,  9  Co.,  60  ; 
Gale  v.  Reed,  8  East,  80;  Com.  Dig.  PL,  C,  42; 
Steph   PL,  372  ;  1  Chit.  PL,  269.     And  where 
a  subject  comprehends  multiplicity  of  matter, 
or  a  great  number  of  facts,  there,  to  avoid  pro- 
lixity, the  law  allows  general  pleading.  Hughes 
v.  Smith,  5  Johns.,  168;  Postmaster- General  v. 
Cochran,  2  Id.,  413  ;  Barton  v.  Webb.  8  T.  R., 
459  ;  Shum  v.  Farrington,  1  Bos.  &  P.,  640;  2 
Saund.,  410,  n.  4:  Steph.  PL,  359;  1  Chit.  PL, 

270.  The  case  of  Franklin  Ins.  Co.  v.  Jenkins, 
579*]   3  Wend.,  130,  does  *not  necessarily 
conflict  with  the  rule.     I  think  the  third  count 
is  neither  double,  nor  bad  for  the  want  of  suf- 
ficient certainty. 

The  same  objections  have  been  taken,  and 
the  same  answer  is  applicable  to  the  fourth, 
fifth,  sixth  and  seventh  counts.  They  fall 
within  the  principle  which  has  been  mentioned. 

The  eighth  count  charges  the  defendant  with 
a  violation  of  each  and  all  of  the  subdivisions 
of  the  1st  section  of  the  statute,  and  is,  I  think, 
bad  for  duplicity.  I  see  no  sufficient  objection 
against  stating  in  one  count  that  there  were  a 
great  number  of  violations  of  any  one  subdi- 
vision of  the  section;  but  it  would  be  going  too 
far  to  allow  the  plaintiff  to  complain  in  the 
same  count  of  several  acts  of  a  different  nature. 

The  fourth  count  complains  that  the  direct- 
ors received  from  other  stock  corporations 
divers  of  the  shares  of  stock  of  such  corpora- 
tions, and  divers  notes,  bonds  and  other  evi- 
dences of  debt  issued  by  such  corporations,  in 
exchange  for  the  shares,  notes, bonds  and  other 
evidences  of  debt  of  the  said  Lafavette  Bank. 
It  is  objected,  and  I  think  the  objection  well 
taken,  that  it  does  not  sufficiently  appear  that 
the  exchange  was  made  on  account  of  the 
Bank.  The  stock  which  the  directors  gave  in 
•exchange  may  have  belonged  to  themselves, 
and  not  to  the  Bank.  Bo  of  the  notes,  bonds  and 
other  evidences  of  debt  which  bad  been  issued 
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by  the  Bank.  Saying  that  they  were  notes, 
bonds  and  other  evidences  of  debt  of  the  Bank, 
is  mere  matter  of  description,  and  not  an  aver- 
ment of  property  in  the  Bank. 

Some  things  remain  to  be  noticed  touching 
the  suit  against  Emmet.  The  first  three  counts 
are  like  the  first  three  in  the  suit  against  Col- 
vill  ;  and  the  first  and  third  counts  are  bad  for 
the  reasons  already  assigned.  The  fourth  count 
charges  that  the  directors  did  receive,  and  did 
then  and  there  authorize  and  permit  the  cashier  of 
the  said  Bank  to  receive,  etc.  It  is  alleged  that 
this  makes  the  count  double.  But  the  words 
italicised  may  be  rejected  as  surplusage.  The 
count  is  bad,  however,  because  it  is  not  alleged 
that  the  exchange  was  made  on  account  of  the 
Bank. 

The  fifth  count  only  charges  that  the  defend- 
ant authorized  *and  permitted  the  cash  [*58O 
ier  to  make  loans  and  discounts  to  directors, 
etc.  It  should  have  been  directly  and  positively 
alleged  that  the  defendant  made  loans  and  dis- 
counts. The  count  is  also  bad  for  not  averring 
the  concurrence  of  other  directors. 

The  sixth  count  is  bad  for  the  reason  last 
mentioned  ;  and  also  for  duplicity.  It  is  like 
the  eighth  count  in  the  suit  against  Colvill. 

In  the  suit  against  Tallmadge,  the  first, third, 
fourth  and  fifth  counts  are  bad  for  the  reasons 
already  assigned.  The  complaint  in  the  sixth 
count  is,  that  the  defendant  procured  and 
caused  to  be  loaned  to  himself,  so  being  a  di- 
rector, by  the  cashier  of  the  Bank,  a  large  sum 
of  money,  etc.  ;  whereby  the  loans  and  dis- 
counts to  directors  were  made  greatly  to  ex- 
ceed one  third  part  of  the  capital  stock  of  the 
Bank,  etc.  So  far  as  relates  to  this  action,  I 
do  not  see  that  loans  made  to  the  defendant 
differ  from  those  made  to  other  directors.  This 
is  a  statute  action,  which  can  only  be  main- 
tained for  the  acts  of  the  directors  as  a  body. 
It  should  have  been  alleged  that  the  defendant 
had  the  concurrence  of  other  directors  ;  and 
instead  of  saying,  that  the  directors  procured 
and  caused  to  be  loaned  by  the  cashier,  the  al- 
legation should  have  been  direct  and  positive, 
that  the  directors  made  the  loan.  The  proof 
may  be  that  they  authorized  or  directed  the 
cashier  to  make  it.  But  a  party  must  plead 
facts — not  the  evidence  of  facts.  The  count  is 
bad  ;  and  so  is  the  seventh,  which  is  framed  in 
the  same  way. 

I  have  noticed  all  the  causes  of  demurrer 
which  were  mentioned  on  the  argument.  The 
conclusion,  from  what  has  been  said,  is,  that 
in  each  of  the  suits  the  plaintiff  is  entitled  to 
judgment  on  the  demurrer  to  the  second  count; 
and  the  defendant  is  entitled  to  judgment  on 
the  demurrers  to  all  the  other  counts.  The 
p  trties  may  amend  on  the  usual  terms. 

Ordered  accordingly. 

Revlewed-14  Abb.  N.  8..  280. 

Cited  in-5  N.  Y..  4«7  ;  7  Barb.,  195 ;  10  BOB..  677 :  55 
Am.  Dec.,  358. 

•FITZPATRICK  [*58 1 

0. 
BRADY  ET  AL.,  Executors,  etc. 

Claim  against  Executors  or  Administrators — 
Statute— Decision  of  Surrogate,  Not  a  Bar — 
Pleading. 

Though  the  creditor  of  a  decedent  apply  to  the  aur- 
'  rogate  for  a  decree  directing  the  payment  of  a  debt. 
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under  2  R.  S..  116,  aec.  18.  and  the  surrogate,  after  cit- 
ing- the  executors  or  administrators,  decide  against 
the  validity  of  the  debt,  and  deny  the  application  on 
that  ground,  the  decision  will  not  conclude  the  cred- 
itor in  an  action  afterwards  brought  against  the  ex- 
ecutors or  administrators  to  recover  the  same  debt. 

Citations— 2  R.  S..  27, 2d  ed.;  29,  sees.  35-38 ;  32,  sec. 
62 ;  35,  sec.  70 ;  52,  sec.  18 ;  18  Wend.,  666,  668,  669. 

ON  demurrer  to  plea.  The  declaration  was 
upon  a  promissory  note  for  $208. 81, dated 
October  2,  1884,  made  by  Charles  Brady,  the 
defendants'  testator,  and  payable  to  the  plaint- 
iff. The  defendants  pleaded  that,  after  the  ex- 
piration of  six  months  from  the  granting  of 
letters  testamentary,  to  wit :  May  1, 1842,  the 
plaintiff  presented  the  note  in  question  to  the 
surrogate,  etc.,  and  prayed  the  surrogate  that 
the  same  might  be  paid  and  satisfied  out  of  the 
estate  of  the  deceased,  and  that  the  defendants, 
as  executors,  might  be  directed  and  decreed  to 
pay  the  same  ;  that  thereupon  the  defendants 
were  cited  to  appear  before  the  surrogate  on  a 
certain  day  specified,  and  appeared  accord- 
ingly ;  that  they  then  and  there  denied  the 
claim  and  demand  thus  sought  to  be  enforced 
against  the  estate,  whereupon  the  surrogate 
proceeded  to  hear  the  proofs  and  allegations  of 
the  parties;  and  that  the  surrogate,  after  due 
deliberation  thereupon,  adjudged  and  decreed 
that  there  was  no  debt  due  or  owing  from  the 
said  estate,  or  from  the  defendants,  as  execu- 
tors, to  the  said  plaintiff,  as  by  the  records  of 
said  court,  reference  being  thereunto  had,  will 
more  fully  appear;  concluding  with  a  verifica- 
tion. The  plaintiff  demurred,  and  the  defend- 
ants joined  in  demurrer. 

Mr.  H.  P.  Barber,  for  plaintiff. 

Mr.  J.  T.  Brady,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  I  am  of  opin- 
ion that  the  plea  constitutes  no  bar  to  the  ac- 
582*]  lion.  The  statute  prescribing  *and  reg- 
ulating the  duties  and  obligations  of  executors 
and  administrators,  virtually  allows  them  eight- 
een months  after  letters  testamentary  or  of  ad- 
ministration, to  settle  the  estate,  for  the  pur- 
pose of  securing  more  effectually  the  leading 
feature  of  the  new  system,  to  wit :  a  pro  rata 
distribution  of  the  assets  among  the  creditors 
in  case  of  a  deficiency.  This  is  the  legal  effect 
of  the  several  sections  in  the  2d  and  3d  articles 
of  the  Revised  Statutes  relating  to  the  payment 
of  debts,  etc.,  and  the  making  of  distribu- 
tion by  executors  and  administrators.  2  R.  8., 
27,  2d  ed. ;  Id.,  32.  They  cannot  be  compelled 
to  render  their  accounts,  nor  can  they  volun- 
tarily render  them  before  the  surrogate  agree- 
ably to  these  articles,  until  after  the  expiration 
of  the  period  mentioned.  Id.,  32,  sec.  52  ;  Id., 
35,  sec.  70. 

But  power  is  conferred  upon  the  surrogate 
to  inquire  into  the  condition  of  the  assets  short 
of  this  period,  at  the  instance  of  a  creditor  ; 
and  if  they  are  found  sufficient  and  available, 
the  surrogate  may  direct  the  payment  of  the 
debt,  or  a  proportional  part  of  it,  as  the  state 
of  the  assets  at  the  time  shall  seem  to  warrant. 
This  was  the  object  of  the  provision  mainly  re- 
lied on  to  sustain  the  plea  in  question.  Id.  ,52, 
sec.  18  ;  see,  also,  sees.  20-23. 

True,  the  validity  of  the  demand  thus  pre- 
sented must  be  incidentally  involved,  as  the 
surrogate  is  to  be  first  satisfied  that  it  is  an  ex- 
isting debt  against  the  estate,  before  directing 


the  appropriation  of  the  assets  in  payment  of 
it ;  and  he  may,  doubtless,  deny  the  application 
on  the  grouad  that  the  demand  is  not  sufficient- 
ly established,  leaving  the  creditor  to  his  legal 
remedy  by  suit,  or  by  reference  under  the  stat- 
ute. Id.,  29,  sees.  85-38.  Such  denial,  how- 
ever, will  not  be  conclusive  upon  the  creditor,, 
its  only  effect  being  to  deprive  him  of  the  pos- 
sibility of  anticipating  payment  before  the  ex- 
piration of  the  eighteen  months,  or  before  he- 
has  established  his  debt  in  due  course  of  law. 
We  have  heretofore  had  these  several  provis- 
ions incidentally  under  consideration,  and  then 
entertained  and  expressed  an  opinion  as  to  the 
object  and  effect  of  them  in  coincidence  with 
what  is  *now  more  formally  declared.  [*583 
Sutler  v.  Hempstead's  Admrs.,  18  Wend.  666 
668,  669. 

Judgment  for  the  plaintiff  .(a) 

Criticised-6  Barb.,  360. 

Limited-29  Barb.,  351 ;  17  How.  Pr.,  284 ;  8  Abb.  Pr... 
426. 

Cited  in— 71  N.  Y.,  219;  11  How.  Pr.,  127 ;  10  Abb. 
Pr.,  438 ;  10  Bos.,  305 ;  1  Bradf .,  6,  36, 198,  231 ;  Tuck.,. 
355;  5  Leg.  Obs.,332. 

(a)  See,  Hibshman  v.  DuUeban,  4  Watts,  183. 


BUTCHER  ETAL.B.  FORMAN&  JOHNSON. 

Witnesses — Competency  of  Bankrupt  Partner. 

Where,  in  assumpsit  against  several  partners,  one 
of  them  pleaded  his  discharge  under  the  Bankrupt 
Act,  and  thereupon  a  nolle  prosequi  was  entered  as 
to  him ;  held,  that  he  was  a  competent  witness  for 
his  copartners,  provided  he  released  all  interest  in 
the  surplus  of  his  effects. 

Held  further,  that  the  bankrupt  partner  could  not 
be  made  liable  to  his  copartners  for  contribution.in 
case  they  were  compelled  to  pay. 

Citations— Bankrupt  Act,  Aug.  19, 1841,  sees.  4,  5 ; 
49  Geo.  III.,  ch.  121,  sec.  8 :  6  Geo.  IV.,  ch.  16,  sec.  52 ; 
Eden,  Bankr.,  168, 177:  6  Bing.,  306. 

A  SSUMPSIT,  tried  at  the  N.  Y.  Circuit  in 
ll  March,  1843,  before  Kent.  C.  Judge.  The 
action  was  brought  against  Lawrence  S.  For- 
man,  Parmenus  Johnson  and  James  M.  Mil- 
ler, on  a  promissory  note  alleged  to  have  been 
made  by  them  as  partners,  and  signed  James 
M.  Miller  &  Co.  The  note  bore  date  March  26, 
1842,  and  was  payable  in  six  months.  For- 
man  &  Johnson  pleaded  the  general  issue  and 
Miller  pleaded  his  discharge  under  the  Bank- 
rupt Act,  whereupon  a  nolle  prosequi  was  en- 
tered as  to  him.  The  petition  of  Miller  was 
presented  May  13,  1843,  and  the  discharge 
granted  on  the  first  of  November  following. 
On  the  trial,  the  plaintiffs  gave  evidence  tend- 
ing to  show,  among  other  things,  that  For- 
man,  Johnson  and  Miller  were  partners  at  the 
date  of  the  note.  The  defendants  then  called 
Miller  as  a  witness,  who  was  objected  to  on  the 
ground  that  he  was  interested,  and  also  on  the 
ground  that  he  was  a  party  to  the  record.  The 
circuit  judge  overruled  the  objection,  to  which 
the  plaintiffs' counsel  excepted;  and  Miller  tea 
tified  that  Johnson  never  had  been  a  member 
of  the  firm  of  James  M  Miller  &  Co.  The 
cause  was  submitted  to  the  jury  under  instruc- 
tions from  the  *circuit  judge  that  if  [*584 
Johnson  was  not  a  member  of  the  firm  when 
the  note  was  given,  the  plaintiffs  were  not  en- 
titled to  recover.  A  verdict  was  rendered  in 
favor  of  the  defendants,  and  the  plaintiffs  now 
moved  for  a  new  trial,  on  a  bill  of  exceptions. 
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Mr.  G.  F.  Allen,  for  plaintiffs. 
Mr.  J.  H.  Magher,  for  defendants. 

By  the  Court,  Nelson,  Gh.  J.  Miller  was 
not  a  party  to  the  record  at  the  time  he  was 
sworn,  and  this  ground  of  objection,  there- 
fore, fails.  After  his  discharge  under  the  Bank- 
rupt Law,  and  the  entry  of  a  nolle  prosequi  as 
to  him,  he  stood  in  the  same  position  as  if  he 
had  never  been  made  a  defendant.  (See,  Aflalo 
v.  Fourdrinier,  6  Bing.,  306.) 

Was  he  incompetent  on  the  ground  of  inter- 
est ?  It  was  contended  on  the  argument  that 
he  would  be  liable  over  to  his  alleged  copart- 
ners, by  way  of  contribution,  in  the  event  of 
their  being  compelled  to  pay  the  plaintiffs'  de- 
mand, and  that  he  was,  therefore,  interested. 
The  4th  and  5th  sections  of  the  Bankrupt  Act, 
however,  are  decisive  against  this  view  of  the 
case.  Bankrupt  Act  of  August  19,  1841. 

By  the  4th  section  it  is  declared  that  the 
bankrupt's  discharge  and  certificate  "  shall  be 
deemed  a  full  and  complete  discharge  of  all 
debts,  contracts  and  other  engagements"  prov- 
able under  the  Act.  The  5th  section  provides 
that  "  All  creditors  whose  debts  are  not  due 
and  payable  until  a  future  day,  and  all  annu- 
itants, etc.,  sureties,  indorsers,  bail  or  other 
persons,  having  uncertain  or  contingent  de- 
mands against  such  bankrupt,  shall  be  per- 
mitted to  come  in  and  prove,  etc. ;  and  shall 
have  a  right,  when  their  debts  or  claims  be- 
come absolute,  to  have  the  same  allowed  them, 
etc.;  and  no  creditor  or  other  person,  coming 
in  and  proving  his  debt  or  other  claim,  shall 
be  allowed  to  maintain  any  suit  at  law  or  in 
equity  therefor,"  etc. 

585*]  *The  English  Bankrupt  Act,  49  Geo. 
III.,  ch.  121,  sec.  8,  now  comprised  in  6  Geo. 
IV.,  ch.  16,  sec.  52,  differs  from  our  own  as  to 
the  rights  and  condition  of  sureties,  and  per- 
sons standing  in  that  relation  to  the  bankrupt; 
as  they  are  not  permitted  to  come  in  and  prove 
their  demands  until  the  whole  has  been  actual- 
ly paid  or  discharged.  Eden,  Bankr.,  158, 177. 
According  to  our  Act,  however,  they  may 
come  in  and  prove  at  the  usual  time,  and  thus 
acquire  a  right,  when  their  debts  or  claims  be 
come  absolute,  to  have  the  same  allowed  them. 

Under  the  English  Act,  solvent  partners  of 
the  bankrupt,  having  paid  all  the  joint  debts 
of  the  firm,  are  regarded  as  standing  in  the 
light  of  sureties  or  persons  liable  for  him  and, 
therefore,  entitled  to  come  in  and  prove  in  re- 
spect to  the  bankrupt's  share  of  the  partner 
ship  debts.  Eden,  Bankr.,  177,  and  cases  cited. 
They,  doubtless,  stand  in  the  same  relation  un- 
der our  Act  and,  consequently,  by  the  express 
terms  of  the  5th  section,  the  solvent  partners 
here  had  the  right  to  come  in  and  prove,  in  re- 
spect to  Miller's  share  of  the  indebtedness, 
upon  showing  simply  that  they  stood  liable  for 
payment. 

If  we  are  correct  in  this  view  of  the  matter, 
then  it  follows  that  Miller  could  in  no  event 
be  made  liable  to  the  present  defendants.  For 
if  they  might  have  proved  in  respect  to  his 
share  of  the  indebtedness,  they  were  bound  to 
do  so;  and  his  certificate  and  discharge  consti- 
tute a  bar  to  any  action  by  them  for  contribu- 
tion. Aflalo  v.  Fmirdrinter.  6  Bing.,  806. 

In  the  case  cited,  the  bankrupt  partner  re- 
leased all  interest  in  the  surplus  of  his  effects, 
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and  he  was  held  a  competent  witness  for  his 
copartners.  Without  a  release  of  this  charac- 
ter, Miller  is  interested  in  defeating  a  recovery 
for  the  debt  in  question;  for  he  would  thereby 
diminish  the  claims  upon  his  joint  and  sepa- 
rate property,  and  thus  increase  the  surplus,  if 
any,  which  might  arise  in  winding  up  the  es- 
tate. No  such  release  was  given,  and  on  this 
ground  a  new  trial  must  be  granted. 
New  trial  granted. 

Cited  in— 4  N.  Y.,  120,  607  :  5  Barb.,  310 :  6  Barb., 
571 ;  11  Barb.,  105 ;  12  Barb.,  364 :  17  Abb.  Pr.,  155 ;  5 
How.  U.  8.,  95 ;  3  Bk.  Reg.,  51 ;  3  Ben.,  373. 


*HAWKINS  v.  HOFFMAN.  [*586 

Trover  Against  Common  Carrier —  When  Lies — 
Liability  of  Common  Carrier  for  Baggage — 
What  Included  in  Term,  Baggage. 

Trover  may  be  maintained  against  a  common  car- 
rier where  the  goods  intrusted  to  him  are  lost  by  his 
act,  though  without  any  wrongful  intent ;  as  where 
he  delivers  them  to  the  wrong  person  by  mistake, or 
under  a  forged  order.  Per  Bronson,  J. 

But  if  the  goods  are  lost  thro  ugh  the  mere  omis- 
sion of  the  carrier,  trover  will  not  lie  even  after  de- 
mand and  refusal.but  the  owner  should  bring  either 
assumpsit,  or  a  special  action  on  the  case. 

The  usual  contract  of  a  carrier  of  passengers  in- 
cludes an  undertaking  to  receive  and  transport  their 
baggage,  though  nothing  be  said  about  it ;  and  if  it 
be  lost,  even  without  the  fault  of  the  carrier,  he  is 
responsible. 

The  term  "baggage"  in  such  coses,  does  not  em- 
brace samples  of  merchandise  carried  by  the  passen- 
ger in  a  trunk  with  a  view  of  enabling  him  to  make 
bargains  for  the  sale  of  goods. 

Nor  does  the  term  embrace  money  in  the  trunk, 
or  articles  usually  carried  about  the  person. ami  not 
as  baggage.  Per  Bronson.  J. 

Otherwise,  however,  as  to  articles  for  the  personal 
use,  convenience,  instruction  or  amusement  of  the 
passenger  on  the  way,  and  usually  carried  as  bag- 
gage ;  e.  g.,  wearing  apparel,  brushes,  writing  ma- 
terials, books,  fishing  tackle,  etc.  Per  Bronson,  J. 

Money  to  pay  traveling  expenses,  carried  in  the 
passenger's  trunk,  is  not  Included  in  the  term  "bag- 
gage." Semble. 

Citations— Peake,  Cos.,  49 ;  2  B.  &  Ald.,702 ;  4  Bing., 
476;  1  Stark.,  104;  5  Burr.,  2825;  1  Taunt.,  391 ;  2 
Saund.,  47  / ;  6  East,  538 ;  9  Wend.,  86 ;  25  Wend.,  459. 

A  CTION  on  the  case  tried  at  the  N.  Y.  Cir- 
A.  cuit  in  May,  1843,  before  Kent,  C.  Judge. 
The  declaration  contained  counts  against  the 
defendant  as  a  common  carrier  of  passengers 
and  goods  on  the  Hudson  River,  and  com- 
plained of  the  loss  of  the  plaintiff's  trunk  and 
its  contents.  There  was  also  a  count  in  trover. 
The  plaintiff  was  a  merchant,  dealing  in  silk 
trimmings  and  buttons, and  employed  one  Fran- 
cis Mason  as  his  "traveler,"  who  was  furnished 
with  samples  of  the  goods  which  the  plaintiff 
had  for  sale.  Mason  went  from  place  to  place 
making  sales  for  the  plaintiff,  and,  as  is  usual 
in  that  business,  carried  samples  of  the  goods 
with  him.  He  had  a  black  trunk  containing 
the  samples, which  were  of  the  value  of  $279.75. 
He  had,  also,  a  hair  trunk  and  a  valise  In 
May,  1842,  Mason  took  passage  at  N.  Y.  on  a 
steamboat  belonging  to  the  defendant,  called 
The  Swallow,  for  Poughkeepsie,  and  put  the 
two  trunks  and  the  *valise  on  board.  [*587 
On  arriving  at  Poughkeepsie  in  the  night,  Ma- 
son went  ashore,  and  the  trunks  and  valise 


NOTE.— Carrier*  of  passenger*— Uahil  it  u  for  lout 
f  Ixiggage—What  te  baggage.  See  Pardee  v.  Drew, 
5  Wend.,  459,  note. 
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•were  landed  and  placed  on  the  wharf.  He  de- 
livered the  hair  trunk  to  a  coachman  whose 
carriage  stood  at  the  upper  end  of  the  wharf, 
and  also  pointed  out  to  him  the  black  trunk. 
When  the  hair  trunk  had  been  taken  to  the 
•coach,  Mason  returned  to  look  for  his  valise, 
and  found  it.  He  then  turned  to  look  for  the 
black  trunk,  but  did  not  find  it.  Supposing 
the  coachman  had  taken  it,  he  went  to  the  car 
riage  to  inquire,  and  found  that  the  coachman 
had,  by  mistake,  taken  the  trunk  of  one  Brett. 
By  this  time  the  boat  had  left  on  her  way  to 
Albany.  While  Mason  was  engaged  with  the 
coachman,  and  in  looking  for  his  valise,  the 
steamboat  hands  had  taken  the  black  trunk 
on  board  the  boat.  When  Brett  missed  his 
trunk  the  boat  was  just  about  to  leave.  He 
called  to  the  hands  to  know  if  they  had  taken 
his  trunk  on  board  again, and  one  of  them  held 
up  a  trunk  and  inquired  if  it  was  his,  and  he  an- 
swered that  it  was  not.  This  was  in  fact  the 
trunk  of  the  plaintiff,  and  it  was  probable  from 
the  evidence  that  the  hands  who  had  assisted 
in  landing  the  passengers  and  baggage  saw  the 
trunk  in  question  on  the  wharf,  apparently 
without  an  owner,  and  supposing  that  it  had 
been  landed  by  mistake,  carried  it  back  on 
board  the  boat.  Mason  went  to  Albany  the 
next  day  in  search  of  the  trunk,  but  it  could 
not  be  found. 

The  defendant  insisted  that  he  was  not  liable 
for  the  trunk  and  contents,  either  as  baggage 
or  as  freight.  The  plaintiff  insisted  that  it 
might  be  considered  the  necessary  baggage  of 
the  traveler  ;  but  that  if  the  contents  of  the 
trunk  must  be  regarded  as  merchandise,  the 
defendant  was  answerable  for  the  act  of  his 
servants  in  returning  the  trunk  to  the  boat,  and 
that  the  cause  should  go  to  the  jury  on  the 
count  in  trover.  The  judge,  however,  ordered 
a  nonsuit,  which  the  plaintiff  now  moved  to  set 
aside. 

Mr.  H.  P.  Hastings,  for  plaintiff. 

Mr.  E.  Hoffman,  for  defendant. 

588*]  *By  the  Court,  Bronson,  J.  Trover 
will  lie  where  the  goods  have  been  lost  to  the 
owner  by  the  act  of  the  carrier,  though  there 
may  have  been  no  intentional  wrong  ;  as  where 
the  goods  are  by  mistake,  or  under  a  forged 
order,  delivered  to  the  wrong  person.  Youl  v. 
Harbottle,  Peake,  Cas. ,  49  ;  Devereux  v.  Bar- 
clay, 2  B.  &  Aid.,  702  ;  Stephenson  v.  Hart,  4 
Bing.,  476;  Lubbock  v.  Inglis,  I  Stark.,  104. 
But  it  will  not  lie  for  the  mere  omission  of  the 
carrier  ;  as  where  the  property  has  been  stolen, 
or  lost  through  his  negligence,  and  so  cannot 
be  delivered  to  the  owner.  The  remedy  in  such 
cases  is  assumpsit,  or  a  special  action  on  the 
case.  Anon.,  2  Salk.,  655  ;  Ross  v.  Johnson,  5 
Burr.,  2825;  and  see,  Dewettv.  Moxon,  1  Taunt., 
391  ;  2  Saund.,  47  /;  M'Combie  v.  Danes,  6 
East,  538.  Mere  nonfeasance  does  not  work  a 
conversion  of  the  property  ;  and  although  the 
owner  may  have  another  action,  he  cannot 
maintain  trover.  Here,  the  trunk  was  lost,  and 
the  plaintiff  can  only  recover,  if  at  all,  upon 
the  counts  which  charge  the  defendant  as  a 
carrier.  A  demand  and  refusal  would  not  alter 
the  case,  for  as  the  trunk  was  either  stolen  or 
lost  the  defendant  could  not  deliver  it.  De- 
mand and  refusal  are  only  evidence  of  a  con- 
version where  the  defendant  was  in  such  a 
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condition  that  he  might  have  delivered  the 
property  if  he  would. 

If  the  defendant  was  a  common  carrier  of 
the  lost  trunk,  it  would  then  be  important  to 
inquire  whether  there  was  a  complete  delivery 
of  the  property  to  Mason  at  Poughkeepsie.  If 
there  was  a  full  transfer  from  the  custody  of 
the  boatmen  to  the  charge  of  the  owner,  the 
defendant's  contract  was  performed,  and  he 
was  no  longer  answerable  for  the  property  as  a 
common  carrier.  But  although  the  evidence 
tended  pretty  strongly  to  show  a  complete  de- 
livery, I  do  not  think  it  so  conclusive  as  to 
warrant  the  judge  in  taking  the  question  from 
the  jury,  if  the  cause  turned  upon  that  point. 
He,  undoubtedly,  went  upon  the  ground  that 
the  defendant  was  not  to  be  regarded  as  a 
common  carrier  of  the  trunk  ;  and  that  is  the 
principal  question  in  the  cause. 

Although  I  do  not  find  it  stated  in  the  case 
that  Mason  paid  *anything  to  the  boat-  [*589 
owner,  either  for  freight  or  passage,  yet  the 
whole  argument  on  both  sides  went  upon  the 
ground  that  he  had  paid  the  usual  fare  of  a 
passenger,  and  nothing  more  ;  that  he  neither 
paid  nor  intended  to  pay  anything  for  the 
trunk  ;  but  designed  to  have  the  same  pass  as 
his  baggage.  It  was  formerly  held,  that  the 
owner  of  the  boat  or  vehicle  was  not  answer- 
able as  a  carrier  for  the  luggage  of  the  passen- 
ger, unless  a  distinct  price  was  paid  for  it.  But 
it  is  now  held,  that  the  carrying  of  the  baggage 
is  included  in  the  principal  contract  in  relation 
to  the  passenger  ;  and  the  carrier  is  answerable 
for  the  loss  of  the  property,  although  there  was 
no  separate  agreement  concerning  it.  A  con- 
tract to  carry  the  ordinary  luggage  of  the  pas- 
senger is  implied  from  the  usual  course  of  the 
business  ;  and  the  price  paid  for  fare  is  con- 
sidered as  including  a  compensation  for  carry- 
ing the  freight.  But  this  implied  undertaking 
has  never  been  extended  beyond  ordinary  bag- 
gage, or  such  things  as  a  traveler  usually  car- 
ries with  him  for  his  personal  convenience  in 
the  journey.  It  neither  includes  money  nor 
merchandise.  Orange  Co.  Bk.  v.  Brown,  9 
Wend.,  85  ;  Pardee  v.  Drew,  25  Id.,  459.  It  was 
suggested  in  the  first  case  that  money  to  pay 
traveling  expenses  might  perhaps  be  included. 
But  that  may,  I  think,  be  doubted.  Men  usu- 
ally carry  money  to  pay  traveling  expenses 
about  their  persons,  and  not  in  their  trunks  or 
boxes  ;  and  no  contract  can  be  implied  beyond 
such  things  as  are  usually  carried  as  baggage. 
It  is  going  far  enough  to  imply  an  agreement  to 
carry  freight  of  any  kind  from  a  contract  to 
carry  the  passenger  ;  for  the  agreement  which 
is  implied  is  much  more  onerous  than  the  one 
which  is  expressed.  The  carrier  is  only  an- 
swerable for  an  injury  to  the  passenger,  where 
there  has  been  some  want  of  care  or  skill ;  but 
he  must  answer  for  the  loss  of  the  goods, 
though  it  happened  without  his  fault.  Still,  an 
agreement  to  carry  ordinary  baggage  may  well 
be  implied  from  the  usual  course  of  business  ; 
but  the  implication  cannot  be  extended  a  single 
step  beyond  such  things  as  the  traveler  usually 
has  with  him  as  a  part  of  his  luggage.  It  is, 
undoubtedly,  difficult  to  define  with  accuracy 
what  shall  be  deemed  baggage  within  the  rule 
*of  the  carrier's  liability.  I  do  not  in-  [*59O 
tend  to  say  that  the  articles  must  be  such  as 
every  man  deems  essential  to  his  comfort ;  for 
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some  men  carry  nothing,  or  very  little  with 
them  when  they  travel,  while  others  consult 
their  convenience  by  carrying  many  things. 
Nor  do  I  intend  to  say  that  the  rule  is  confined 
to  wearing  apparel,  brushes,  razors,  writing 
apparatus,  and  the  like,  which  most  persons 
deem  indispensable.  If  one  has  books  for  his 
instruction  or  amusement  by  the  way,  or  car- 
ries his  gun  or  fishing  tackle,  they  would,  un- 
doubtedly, fall  within  the  term  "  baggage," 
because  they  are  usually  carried  as  such.  This 
is,  I  think,  a  good  test  for  determining  what 
things  fall  within  the  rule. 

In  this  case  the  plaintiff  sent  out  Mason  as 
his  "  traveler  "  or  agent  to  seek  purchasers  for 
his  goods,  and  the  trunk  in  question  contained 
samples  of  the  merchandise  which  he  wished 
to  sell.  The  samples  were  not  carried  for 
the  personal  use,  convenience,  instruction  or 
amusement  of  the  passenger  in  his  journey  ; 
but  for  the  purpose  of  enabling  him  to  make 
bargains  in  the  way  of  trade.  Although  the 
samples  were  not  themselves  to  be  sold,  they 
were  used  for  the  sole  purpose  of  carrying  on 
traffic  as  a  merchant.  They  were  not  baggage 
within  the  common  acceptation  of  the  term  ; 
and  as  they  were  not  shipped  or  carried  as 
freight,  the  judge  was  right  in  holding  that  the 
plaintiff  could  not  recover. 

New  trial  denied. 

Common  carrier— Trover  against—  Misdelivery  or 
loss  of  goods.  Cited  in -12  N.  Y.,  515 ;  45  N.  Y..  38  ;  6 
Am.  Rep.,  30 :  49  N.  Y.,  78 ;  57  N.  Y.,  557 :  59  N.  Y., 
514 ;  76  N.  Y.,  385 ;  13  Hun.  388 ;  4  Barb.,  367 ;  22 
Barb.,  292 :  24  Barb.,  532 ;  28  Barb.,  522 ;  30  Barb.,  278 ; 
14  Allen,  459 ;  55  N.  H.,  550 ;  20  Am.  Rep.,  229. 

Carrier  of  passengers— Implied  contract  and  liabil- 
ity of,  OK  to  baggage.  Reviewed— 33  Cal.,  604 ;  13  111., 
748 ;  56  Am.  Dec.,  484. 

Cited  in-36  Barb.,  561,  562 ;  7  Abb.  N.  S.,  238 ;  2 
Duer,  341 ;  2  Bos.,  604 ;  4  Bos.,  234  :  37  Super.,  528 ;  3 
E.  D.  8.,  573 ;  8  W.  Dig.,  543 :  9  Humph.,  624 ;  51  Am. 
Dec..  683;  12  Ga.,  225 ;  56  Am.  Dec.,  466. 

"Baggage"— What  included  in.  Reviewed— 13  111., 
748 ;  56  Am.  Deo.,  485,  486. 

Cited  in— 6  Hun,  547  ;  3  Barb,,  389 :  45  Barb.,  223 ;  10 
How.  Pr.,  332 ;  19  Abb.  Pr.,  196 ;  4  Bos..  234 ;  3  Rob., 
369 ;  1  E.  D.  8.,  60,  99 ;  98  Mass.,  84 ;  5  Cush.,  72  ;  51  Am. 
Dec..  46 ;  32  Wis.,  98;  14  Am.  Rep.,  723. 

Money  to  pay  traveling  expenses— Is  not  baggage. 
Disapproved-30  N.  Y.,  610. 

Criticised— 1  Abb.  Pr.,  329 ;  4  Duer,  120. 

Also  cited  in- 15  Mich.,  127, 131, 133. 


LESTER  v.  REDMOND. 

Statute  of  Limitations — As  Defense  to  Judgment 
of  Marine  Court  of  N.    Y.  City. 

Thouarh  the  Marine  Court  of  the  City  of  N.  Y.  is  a 
court  of  record  for  certain  purposes.  It  does  not  act 
as  such  In  the  exercise  of  its  jurisdiction  between 

Eirty  and  party  ;  and,  consequently,  the  Statute  of 
imitations  is  a  good  defense  to  an  action  on  one  of 
its  judgments. 

Citations— 23  Wend..  375 ;  13  Wend.,  61. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  Lester  sued  Redmond  in  the  Ma- 
5»1»]  rine  Court  of  the  City  of  N.  Y..  *in 
April.  1842,  and  declared  on  a  judgment  which 
he  had  recovered  against  the  defendant  in  that 
court  for  $66.72  damages  and  costs  January 
25.  1832.  The  defense  was  the  Statute  of  Lim 
Stations,  2  R  8.,  295.  sec.  18  ;  but  the  court 
overruled  the  defense  and  gave  judgment  for 
the  plaintiff,  on  the  ground  that  the  Marine 
Court  was  a  court  of  record,  and  that,  there- 
Hi  1.1.  6. 


fore,  the  statute  did  not  apply  to  the  case.  On 
certiorari  by  the  defendant,  the  Superior  Court 
reversed  the  judgment,  and  the  plaintiff 
brought  error. 

Messrs.    Brady    and    Maurice,   for    the 
plaintiff  in  error,  cited  2  R.  L.,  381,  sees.  106 
107,  110,  139;  13  Wend.,  51  ;  1  Salk.,  200  ;  12 
Mod.,  388;   2  Inst.,  311;  4  Rep.,  52;  2  Roll. 
Abr.,574. 

Mr.  H.  P.  Barber,  for  the  defendant  in 
error,  cited  2  R.  S.,  276,  sees.  1,  3,  9,  10  ;  Id., 
356,  sec.  1  ;  Id.,  359,  sees.  2,  3,  8,  11-13  ;  23 
Wend.,  375;  Jac.  Law  Die.,  tit.  "Courts"  and 
"Record;"  5  Dane,  Abr.,  56,  art.  3;  Id.,57,  art. 
3;  3  Co.Litt.,  349;  Bac.  Abr.,  tit.  "Courts,"  D, 
pi.  2;  Dwarr.,  Stat.,  766. 

By  the  Court,  Bronson,  J.  Although  the 
Marine  Court  of  the  City  of  N.  Y.  is  a  court  of 
record  for  certain  purposes,  we  think  it  tloes 
not  act  as  a  court  of  record  in  the  exercise  of 
its  jurisdiction  between  party  and  party. 
Wheaton  v.  Fellows,  23  Wend.,  375.  The  case 
of  Watsonv.  Smith,  13  Wend.,  51,  might  very 
well  have  been  decided  the  other  way.  Nei- 
ther the  able  argument  contained  in  the  return, 
nor  the  authorities  cited  at  the  bar,  have  satis- 
fied us  that  in  giving  the  original  judgment 
the  court  acted  as  a  court  of  record.  The  Stat- 
ute of  Limitations  was,  consequently,  a  good 
answer  to  this  action. 

Judgment  affirmed. 

Cited  in— 29  How.  Pr.,  295 ;  19  Abb.  Pr.,  239 ;  1  Abb. 
N.  S.,  128 ;  8  Abb.  N.  S.,  290 ;  3  Sandf .,  303 ;  1  Bradf ..  4. 


*BROWN  0.  MAXWELL.      [*592 

Negligence — Action  by  Infant  Employe  against 
Master. 

A  plaintiff  suing  for  negligence  must  himself  be 
without  fault.  Per  Beardsley,  J. 

Where  several  servants  were  engaged  at  the  same 
work,  and  one  of  them  was  injured  by  an  act  of  neg- 
ligence in  which  all  participated,  the  master  being 
absent  at  the  time ;  held,  in  a  suit  brought  against 
the  master  for  the  injury,  that  the  servant  could  not 
recover,  though  the  act  complained  of  was  done  un- 
der the  superintendence  of  a  foreman  appointed 
by  the  master,  and  the  servant  was  under  age. 

Semble,  that  even  had  the  servant  been  free  from 
all  negligence,  he  could  not  have  recovered  against 
the  master. 

Citations-6  Carr.  &  P..  23;  5  Id.,  375;  19  Wend., 
401 ;  21  Wend.,  619 ;  3  Wend..  391,  394 ;  4  Met..  49. 

ERROR  to  the  Mayor's  Court  of  the  City  of 
Troy.    Maxwell,  an  infant,  sued  Brown  in 


NOTE.— Master  and  servant— LialMit  yof  maftterjor 
injuries  sustained  l>u  servant  in  his  emi>l»u—Contrib- 
utttry  negligence— Injury  resulting  from  negligence  of 
fellow-servants— Who  are  fellow-servants  within  the 
rule. 

In  Wright  v.  New  York  Central  R.  R.  Co..  a  case 
decided  by  the  N.  Y.  Court  of  Appeals  in  1862.  25  X. 
Y.,  562,  the  established  doctrines  upon  this  subject 
are  very  clearly  stated  and  the  authorities  cited  in 
their  support,  by  Allen,  J.  Some  of  the  later  New 
York  decisions  are  as  follows. 

As  to  who  are  fellow-servants:  Hart  v.  N.Y. Float- 
ing Dry  Dock  Co..  48  Super.  Ct.,  400;  Flaherty  v. 
Henderson.  15  Weekly  Dig.,  102;  Beilfus  v.  X.  Y. 
Lake  E..  etc..  R.  R.  Co..  29  Hun.  556:  Garrison  v. 
Knickerbocker  Ice  Co.,  10  Weekly  Dig..  502 ;  Malone 
v.  Hathaway.  64  X.  Y.,  5;  Fuller  v.  Jewett,  80  X.  Y., 
46;  Hofmigle  v.  X.  Y.  Central,  etc..  R.  R.  Co..  55  N. 
Y..  ttOK :  McCosker  v.  Long  Inland  K.  R.  Co.,  H4  X.  Y.. 
77  ;  Corcoran  v.  Holbrook.  59  N.  Y..  617  :  Dcvine  v. 
Tarrytown  (las-Light  Cxi.,  13  Weekly  Dig..  24:  Slater 
v.  Jewett,  85  X.  Y..  61 ;  Crispin  v.  Babbitt,  81  X.  Y.. 
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the  Justices'  Court  of  the  City  of  Troy,  and 
"declared  verbally  in  trespass  on  the  case  for 
an  injury  in  breaking  the  leg  of  the  plaintiff 
by  the  negligence  or  carelessness  of  the  defend- 
ant's hands  while  in  the  employ  of  the  defend- 
ant." Brown  pleaded  the  general  issue,  and 
judgment  was  rendered  in  favor  of  Maxwell 
for  $50  damages,  besides  costs  ;  whereupon 
Brown  appealed  to  the  Mayor's  Court.  On  the 
trial  in  the  latter  court,  the  following  facts 
were  proved:  Brown  carried  on  the  business 
of  stone  cutting,  and  Maxwell  together  with 
several  other  persons,  were  workmen  in  his  em- 
ploy. One  Scott  was  Brown's  foreman,  and 
as  such  had  charge  of  the  work.  In  the  absence 
of  Brown,  Scott  directed  a  particular  stone  to 
be  taken  from  a  large  pile,  and  Maxwell,  with 
the  other  workmen,  set  about  its  removal.  This 
was  done  in  such  a  manner  as  to  cause  the  fall 
of  another  stone,  by  which  Maxwell's  leg  was 
broken.  Evidence  was  given  tending  to  show 
negligence  on  the  part  of  the  foreman  and 
workmen  engaged  in  the  act  which  resulted  in 
the  injury  complained  of. 

When  the  testimony  was  closed,  Brown's 
counsel  moved  for  a  nonsuit,  insisting  :  1. 
That  if  any  negligence  had  been  proved,  Max- 
well was  implicated  in  it ;  and  2.  That  a  mas- 
ter, under  circumstances  like  the  present,  was 
not  liable  to  one  servant  for  the  negligent  act 
of  another.  The  motion  was  overruled;  where- 
593*]  upon  *the  presiding  alderman  (the  re- 
corder being  absent)  charged  the  jury,  who 
found  a  verdict  in  favor  of  the  plaintiff  for 
$50  damages  and  six  cents  costs.  The  sub- 
stance of  the  charge  is  sufficiently  stated  in  the 
opinion  of  the  court.  Exceptions  were  taken 
on  the  part  of  Brown,  who,  after  judgment, 
brought  error. 

Mr.  J.  Pierson,  for  plaintiff  in  error. 

Mr.  H.  Z.  Hayner,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  There  is  a 
striking  confusion  of  law  and  fact  in  the  charge 
given  to  the  jury  in  this  case,  and  it  is  not  easy 
to  extract  the  legal  principle  which  was  in- 
tended to  be  laid  down  for  their  guidance.  It 
may  be  that  the  court  intended  to  charge  that 
Maxwell,  although  a  participant  in  the  care 
lessness  by  which  he  was  injured  could,  never 
theless,  recover,  because  he  was  under  the  age 
of  twenty  one  years.  But  I  do  not  understand 
the  court  to  lay  down  this  restricted  rule;  nor 
do  I  preceive  that  the  infancy  of  Maxwell 
could  affect  the  question  of  Brown's  liability. 
As  far  as  I  can  collect  the  view  of  the  court, 


they  seem  to  have  held,  that  a  master,  who  em- 
ploys several  persons  to  labor  for  him  in  a  par- 
ticular business,  giving  to  one  of  them  a  charge 
and  superintendence  of  the  concern,  is  respon- 
sible for  an  injury  received  by  either  of  the 
others  in  the  prosecution  of  the  work,  result- 
ing from  any  careless  act  of  himself  and  his 
fellow  workmen,  provided  such  act  was  done 
under  the  general  supervision  and  direction  of 
the  person  so  placed  in  charge  by  the  master. 
In  this  I  think  the  court  clearly  erred.  The 
negligent  act  was  as  much  the  act  of  the  plaint- 
iff as  of  the  defendant's  foreman,  and  no  man 
can,  in  any  case,  be  allowed  to  recover  a  com- 
pensation for  damages  resulting  from  his  own 
misconduct  or  negligence.  A  plaintiff  suing 
for  negligence  must  himself  be  without  fault. 
Williams  v.  Holland,  6  Carr.  &  P.,  23  ;  Pluck- 
well  v.  Wilson,  5  Id.,  375;  Rathbun  v.  Payne, 
19  Wend.,  401;  Hartfield  v.  Roper,  *21  [*594 
Id.,  619.(a)  In  the  case  last  cited,  this  prin- 
ciple was  applied  against  a  child  of  about  two 
years  of  age.  The  late  Mr.  J.  Cowen  there  re- 
marked: "An  infant  or  lunatic  is  liable  person- 
ally for  wrongs  which  he  commits  against  the 
person  and  property  of  others.  Bullock  v. 
Babcock,  3  Wend.,  391,  394.  And  when  he 
complains  of  wrongs  to  himself,  the  defend- 
ant has  a  right  to  insist  that  he  should  not 
have  been  the  heedless  instrument  of  his  own 
injury.  He  cannot,  more  than  any  other,  make 
a  profit  of  his  own  wrong.  Volenti  nonfit  in- 
juria."(b) 

It  was  recently  adjudged  in  Mass.,  that 
where  two  persons  were  employed  by  the  same 
company  to  perform  separate  duties  and  serv- 
ices, tending  to  the  same  end,  and  one  of 

(a)  As  to  the  general  doctrine,  see  Brownell  v. 
Flagler,  5  Hill,  282,  283,  and  the  cases  there  cited  in. 
note  a.  See,  also,  Raisin  v.  Mitchell,  9  Carr.  &  P.,  613 ; 
Gough  v.  Bryan,  2  Mees.  &  W.,  770 ;  Bridge  v.  Grand 
Junction  Railway  Co.,  3  Id.,  244 ;  Riddle  v.  Propri- 
etors of  The  Locks  and  Canals,  7  Mass.,  169,  183 ; 
Lynch  v.  Nurdin.  1  Ad.  &  Ell.,  29.  N.  8. 

(W  But  see  the  late  English  case  of  Lynch  v. 
Nurdin,  1  Ad.  &  Ell.,  29,  N.  S.  There  a  servant  of  the 
defendant  negligently  left  his  horse  and  cart  unat- 
tended in  the  street.  The  plaintiff,  a  child  seven 
years  old,  got  upon  the  cart  in  play  ;  and  another 
child  incautiously  led  the  horse  on,  whereby  the 
plaintiff  was  thrown  down  and  hurt.  And  held,  that 
the  defendant  was  liable  in  an  action  on  the  case, 
though  the  plaintiff  was  a  trespasser,  and  contrib- 
uted to  the  mischief  by  his  own  act.  The  case  goes 
upon  the  ground  that  the  plaintiff  "merely  indulged 
the  instincts  of  a  child  in  amusing  himself  with  the 
empty  cart  and  deserted  horse."  to  which  he  was 
tempted  by  "the  most  blaraeable  carelessness"  on 
the  part  of  the  defendant's  servant ;  and,  therefore, 
the  defendant  "ought  not  to  reproach  the  child 
with  yielding  to  that  temptation. 


516;  Ross  v.  N.Y.  Central,  etc.,  R.  R.  Co.,  5  Hun,  488. 

As  to  the  dwtj/  of  the  master  in  selecting  servants: 
See  Mann  v.Delaware  &  H.C.Co.,  91  N.Y.,495;  Henry 
v.  Brady,  9  Daly,  142;  Sizer  v.  Syracuse,  B.  &  N.  Y. 
R.  R.  Co.,  7  Lans.,67:  Baulec  v.  N.  Y.  &  H.  R.  R.Co., 
59  K.  Y..  356;  Siegel  v.  Schantz,  2  T.  &  C.,  353;  Laning 
v.  N.  Y.  C.  R.  R.  Co.,  49  N  Y.,  521. 

An  to  contributory  negligence,  see  Jones  v.  Roach, 
41  Super.  Ct.,  248;  Prenate  v.Union  Iron  Co.,  23  Hun, 
528;  Marsh  v.  Chickering.  25  Hun,  405;  Daley  v. 
Schaaf.  28  Hun,  314. 

Duty  of  master  to  provide  proper  machinery  and 
apparatus.  Kain  v.  Smith,  80  N.Y.,  458:  Kirkpatrick 
v.  N.  Y.  C.,  etc.,  R.  R.  Co..  79  N.  Y.,  240 :  Plank  v.  N. 
Y.  C..  etc.,  R.  R.  Co.,  1  T.  &  C..  319 :  Marvin  v.  Muller, 
25  Hun,  163 ;  Devlin  v.  Smith,  25  Hun,  206 :  89  N.  Y.. 
470 ;  Gottleib  v.  N.  Y.  Lake  E..  etc.,  R.  R.  Co.,  29 
Hun,  637 ;  Durkin  v.  Sharp.  88  N.  Y.,  225. 

See,  also.as  to  master's  duty  regarding  machinery: 
Honor  v.  Albrighton,  93  Pa.  St.,  211;  Baker  v.  Alle- 
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gheny  Valley  R.  R.  Co.,  95  Pa.  St.,  211 ;  Green,  etc., 
Ry.Co.  v.  Bresmer.  97  Pa.  St.,  103;  Gunter  v.  Granite- 
ville  Mfg.  Co.,  15  S.  C.,  443 ;  Houston,  etc.,  R.  R.  Co. 
v.  Myers,  55  Tex.,  110 ;  Howard  Oil  Co.  v.  Farmer,  58 
Tex.,  301;  Dowling  v.  Allen,  74  Mo.,  13;  Lake  Shore, 
etc.,  Ry.  Co.  v.  McCormick.  74  Ind.,  440:  Boyce  v. 
Fitzpatrick,  80  Ind.,  526 ;  Ballou  v.  Chicago,  etc..  R. 
R.  Co..  54  Wis.,  257. 

As  to  contributory  negligence,  see  Naylor  v.  Chi- 
cago &  North  Western  R.  R.  Co..  53  Wis.,  661;  Money 
v.  Lower  Vein  Coal  Co.,  55  la..  671;  State  v.  Malster, 
57  Md.,  287;  Hughes  v.  Winona,  etc.,  R.  R.  Co.,  27 
Minn.,  137. 

As  to  who  are  fettow-servants:  see  Ross  v.  Chicago 
etc.,  Ry.  Co.,  2  McCrary,  C.  C.,  235  ;  The  Clatsop  Chief 
7  Sawyer  C.  C..  274;  Dowling  v.  Allen,  74  Mo.,  13; 
Pittsburgh,  etc.,  Ry.  Co.,  v.  Ranney,  37  O.  St.,  665 ; 
Robertson  v.  Terry  Haute,  etc.,  R.  R.  Co.,  78  Ind..  77; 
Mitchell  v.  Robinson,  80  Ind.,  281 ;  Shedd  v.  Moran. 
10  111.  App.,  618 ;  Smith  v.  Potter,  46  Mich.,  258. 

HILL  6. 


1844 


CODDINGTON  v.  HUNT.      GLOVER  v.  WHITTENHALL. 


594 


them,  while  performing  his  own  appropriate 
.and  peculiar  duty,  was  injured  by  the  negli- 
gent act  of  the  other  in  respect  to  his  branch 
of  the  service,  the  former  had  no  remedy 
-against  the  common  employer.  FarweU  v.  B. 
E.  Corp.,  4  Mete.,  49.  In  that  case  the  party 
injured  was  free  from  all  fault,  he  being  in 
no  sense  a  party  to  the  negligent  act  which  pro- 
duced the  injury  ;  and  yet  the  court  held  the 
master  was  not  liable  to  one  servant,  under 
such  circumstances,  for  the  careless  act  of  the 
595*]  other.  That  case  appears  *to  have  been 
thoroughly  examined  and  considered,  and  I 
•entertain  no  doubt  of  its  correctness.  But  it  is 
not  necessary  to  place  the  present  decision  on 
that  principle.  Here  the  plaintiff  below  vol- 
untarily aided  to  do  the  act  complained  of, 
and  he  cannot  be  allowed  to  make  his  own 
misconduct  the  foundation  of  a  claim  for  re- 
dress. The  judgment  must  be  reversed. 
Judgment  reversed. 

Cited  In— 1  Denio,  99;  4  N.  Y.,  359;  53  Am.  Dec., 
387 ;  5  N.  Y.,  494 ;  18  N.  Y.,  252:  25  N.  Y.,  564 ;  1  Keyes, 
572 ;  2  Abb.  App.  Dec..  381 ;  5  Barb.,  338 ;  6  Barb.,  237 : 
8  Barb.,  383 ;  11  Barb.,  115 ;  17  Barb.,  97 :  27  Barb., 
228  ;  33  How.  Pr.,  199 ;  1  Park.,  455 ;  1  E.  D.  S.,  77 ;  2 
Hilt.,  38 :  37  Cal.,  422 :  76  111.,  397  :  25  Ind.,  197 ;  35  Ind., 
466 ;  37  Mo.,  552 ;  59  Pa.  St.,  251 ;  12  Am.  Rep.,  367  (48 
Miss.,  127);  58  Am.  Dec.,  196  (24  Vt.,  195). 


CODDINGTON 

v. 
HUNT,  Impleaded  with  RANDOLPH. 


Trial—  Mistake  of  Witness  as  Oroundfor  — 
Partnership  —  Notice  of  Dissolution,  Inferred. 

Where  it  clearly  appears  that  a  witness  has  fallen 
into  a  mistake  in  giving  his  testimony  upon  a  ma- 
terial point  in  the  cause,  the  court  may  in  its  dis- 
cretion grant  a  new  trial. 

But  unless  the  court  are  satisfied  that  the  mistake 
had  the  effect  of  turning  the  verdict,  they  will  not 
interpose. 

'  Notice  of  the  dissolution  of  a  firm  to  one  of  its 
former  customers  may  be  inferred  from  circum- 
stances. 

Citations—  2  Anst.,  517  ;  1  Bing.,  145  ;  6  Greenl.,  479  ; 
2  McCord,  379. 

A  SSUMPSIT,  tried  before  Kent,  C.  Judge, 
-O-  at  the  N.Y.  Circuit  in  November,  1842.  The 
action  was  on  a  promissory  note  for  $101.09, 
signed  "  Hunt  &  Randolph,"  dated  May  81, 
ItWi.  and  payable  to  the  plaintiff  six  months 
after  date.  The  note  was  in  the  handwriting 
of  Randolph.  The  parties  all  resided  in  the 
City  of  N.  Y.  The  defendants  had  been  part- 
ners in  business  under  the  name  of  Hunt  & 
Randolph.  They  dissolved  their  partnership 
in  1834,  and  each  went  into  business  separate- 
ly in  different  streets.  No  newspaper  notice 
was  given  of  the  dissolution,  nor  was  any  per- 
sonal notice  given  to  the  plaintiff,  with  whom 
the  partners  had  been  dealers.  The  defendant 
Hunt  undertook  to  make  out  notice  to  the 
plaintiff  by  circumstantial  evidence;  and  proved 
by  one  Earle  that  the  plaintiff  had  been  in  the 
store  of  the  witness  in  the  fall  of  1885  or  the 
spring  of  1836,  which  store  was  next  ad  joining 
to  the  store  in  which  Hunt  was  then  doing 
business  individually,  with  his  own  name  alone 
on  the  sign.  The  witness  was  confident  as  to 
the  time,  and  said  the  plaintiff  was  never  in 
59O*]  his  *store  but  once.  The  judge  left  it 
to  the  jury  to  say  whether  the  plaintiff  knew 
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of  the  dissolution  before  the  note  was  given; 
and  the  jury  found  a  verdict  for  the  defend- 
ants. The  witness  Earle  soon  afterwards  made 
an  affidavit,  stating  that  on  examination  he  had 
found  he  was  mistaken  in  his  testimony  on  the 
trial  as  to  the  time  the  plaintiff  was  in  his  store; 
that  it  was  in  the  fall  of  1836  or  spring  of  1837, 
which  was  after  the  note  in  question  had  been 
given.  The  plaintiff  now  moved  for  a  new  trial 
on  a  case,  and  on  the  affidavits  of  Earle  and 
others. 

Mr.  A.  Schell,  for  plaintiff. 

Mr.  J.  Anthon,  for  defendants. 

By  the  Court,  Bronson.  J.  When  it  clearly 
appears  that  a  witness  has  fallen  into  a  mistake 
in  giving  his  testimony  upon  a  material  point 
in  the  cause,  the  court  may,  in  its  discretion, 
grant  a  new  trial.  De  Qiou  v.  Dover,  2  Anst. , 
517;  Richardson  v.  Fisher,  1  Bing.,  145:  War- 
ren v.  Hope,  6  Greenl.,  479.  But  the  circum- 
stances of  the  case  should  be  such  as  to  render 
it  probable  that  the  mistake  of  the  witness  had 
the  effect  of  turning  the  verdict  of  the  jury. 
It  is  plain  enough  that  the  witness  Earle  fell 
into  a  mistake  as  to  the  time  when  the  plaint- 
iff was  at  his  store;  and  as  the  evidence  stands 
corrected  by  his  affidavit,  it  has  no  bearing 
against  the  plaintiff.  Still,  the  jury  might  well 
find  for  the  defendants  again  on  another  trial; 
for  the  partnership  had  been  dissolved  more 
than  two  years  before  the  note  was  given,  dur- 
ing which  time  the  defendants  had  been  sep- 
arately in  business  in  different  streets,  each 
under  his  own  individual  name.  Such  facts 
would  warrant  the  inference  that  the  old  bus- 
iness acquaintances  of  the  defendants,  residing 
in  the  same  city,  knew  that  the  partnership  had 
been  dissolved.  Irby  v.  Vining,  2  McCord,  379. 
But  as  there  are  some  other  facts  in  the  case 
which  make  for  the  plaintiff,  and  the  circuit 
judge  thinks  the  verdict  should  be  set  aside,  a 
new  trial  is  granted,  on  payment  of  costs. 

Ordered  accordingly. 

Cited  in— 69  N.  Y.,  575 ;  25  Am.  Rep.,  248 :  8  Abb. 
N.  C.,  279. 


*GLOVER  t>.  WHITTENHALL.  [*597 

Service  of  Civil  Process — When  Officer  May 
Break  Outer  Door  of  Dwelling-House — Prac- 
tice— Stay  of  Proceedings. 

An  officer  has  no  right  to  break  the  outer  door  of 
a  man's  dwelling-house  for  the  purpose  of  serving 
civil  process  in  the  first  instance,  whether  the  proc- 
ess be  against  his  person  or  property.  Per  Bron- 
son, ./. 

But  where  the  execution  of  the  process  has  been 
properly  commenced,  the  officer  may  afterwards 
break  the  outer  door,  if  necessary,  for  the  purpose 
of  continuing  and  completing  the  performance  of 
his  duty. 

After  a  levy  upon  goods  in  a  dwelling-house  by 
virtue  of  a  ft.  fa.  against  the  owner,  the  officer  went 
away  before  completing  his  inventory.  He  returned 
the  next  day  in  order  to  resume  his  control  over  the 
goods,  but  was  refused  admittance;  whereupon  he 
forced  an  entrance  through  one  of  the  outer  doors. 
Held,  that  the  entry  was  lawful. 

Held  further,  that  though  the  defendant  in  the  fi. 
fa.,  intermediate  the  levy  and  the  forcible  entry, 
served  the  officer  with  a  judge's  order  staying  all 
proceedings  upon  the  writ,  preparatory  to  a  motion 
for  setting  it  aside,  this  only  operated  to  suspend 
the  power  of  sale,  but  did  not  affect  the  officer's 
right  to  enter  for  the  purpose  mentioned. 

Had  no  prior  levy  been  made,  the  service  of  the 
order  would  have  prevented  the  making  of  one. 
Scmble. 
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Such  orders  must  be  construed  with  reference  to 
the  object  for  which  they  are  granted.  Per  Bron- 
son,  J. 

Citations— 8  Hawks,  246 ;  16  Johns..  287 ;  1  Bay,  358 ; 
1  Smith  L.  C.,  39,  43. 44,  and  n.,  Phila.  ed.  1844 ;  v4 
Blackf .,  18,  n.  1. 

rpRESPASS  quare  domum  fregit,  tried  be- 
J.  fore  Monell,  C.  Judge,  at  the  Chenango 
Circuit  in  January,  1843.  The  case  was  this: 
the  defendant  was  a  deputy-sheriff,  and  had  a 
fieri  facia*  against  the  plaintiff,  at  the  suit  of 
one  Carley,  for  $1,709.88.  In  the  evening  of 
December  26, 1840,  after  having  that  day  levied 
upon  some  property  on  the  farm,  the  defend- 
ant entered  the  plaintiff's  dwelling-house,  with 
permission,  and  then,  as  he  attempted  to  prove 
on  the  trial,  made  a  levy  upon  the  goods  in  the 
house,  and  the  same  evening,  after  he  left  the 
house,  commenced  making  an  inventory  there- 
of. As  to  whether  there  was  a  levy  upon  the 
goods  in  the  house  December  25,  the  evidence 
was  conflicting.  On  the  morning  of  December 
26,  the  plaintiff  procured  and  served  upon  the 
defendant  a  judge's  order  to  stay  all  proceed- 
ings on  the  execution  until  the  next  special 
term,  with  a  view  to  a  motion  to  set  aside  the 
execution,  of  which  due  notice  was  given. 
598*]  *  After  the  service  of  the  order,  and 
after  being  advised  by  counsel  that  he  had  a 
right  so  to  do,  the  defendant  went  to  the  plaint- 
iff's house  for  the  purpose  of  completing  the 
levy  upon  the  goods  in  the  house,  and  making 
a  full  inventory  of  the  same.  On  his  way  to 
the  house,  he  was  forbidden  by  the  plaintiff  to 
enter  it;  but  the  defendant  proceeded,  and 
finding  the  outer  doors  of  the  house  fastened, 
he  demanded  admittance,  which  was  refused 
by  the  plaintiff's  wife.  The  defendant  there- 
upon forced  open  one  of  the  outer  doors,  en- 
tered,-and  completed  a  levy  upon  and  made  a 
full  inventory  of  the  goods  in  the  house.  For 
this  entry  the  action  was  brought.  The  judge 
charged  the  jury,  in  substance,  that  assuming 
there  was  a  levy  upon  the  goods  in  the  bouse 
December  25,  still  the  defendant  was  a  tres- 
passer for  the  forcible  entry  on  the  26th  to 
complete  the  inventory.  The  jury  found  a 
verdict  for  the  plaintiff,  with  $51  damages; 
and  the  defendant  now  moved  for  a  new  trial 
on  a  case. 

Mr.  H.  Vanderlyn.  for  the  defendant 
cited  Fost.  Cr.  L.,  319,  320,  sees.  19-22;  Allen 
v.  Martin,  10  Wend.,  300;  Curtis  v.  Hubbard,  1 
Hill,  336;  8.  C.  in  error,  4  Id.,  437;  Genner  v. 
Sparks,  6  Mod.,  173;  S.  C.,  1  Salk.,  79;  Sir 
Wm.  Moore's  case,  2  Ld.  Raym.,  1028;  1  Hale, 
P.  C.,  459. 

Mr.  James  Clapp,  for  the  plaintiff,  cited 
People  v.  Hubbard,  24  Wend.,  369;  Curtis  v. 
Hubbard,  1  Hill,  336;  S.  C.  in  error,  4  Id.,  437. 

By  the  Court,  Bronson,  J.  It  is  not  im- 
probable that  the  jury  would  have  found  there 
was  no  levy  upon  the  goods  in  the  house  on 
the  25th  of  December,  if  the  cause  had  been 
made  to  turn  on  that  question.  But  as  the 
judge  assumed  that  there  was  a  levy  on  that 
day,  and  ruled  against  the  defendant  on  an- 
other ground,  we  cannot  avoid  passing  upon 
the*  questions  of  law  which  are  presented  by 
the  charge.  And  I  take  the  rule  to  be,  that 
for  the  purpose  of  serving  civil  process  in  the 
first  instance,  whether  against  the  person  on 
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the  goods  *of  the  defendant  in  the  [*599- 
process,  the  officer  cannot  justify  the  break- 
ing of  the  outward  door  of  the  defendant's 
dwelling-house.  But  where  the  execution  of 
the  process  has  been  properly  commenced,  the 
officer  may  afterwards  break  the  outward  door, 
if  necessary,  for  the  purpose  of  continuing  and 
completing  the  execution.  This  distinction  is 
fully  sustained  by  the  authorities  cited  at  the 
bar;  to  which  others  might  be  added  if  it  were 
necessary.  (See,  State  v.  Armfield,  2  Hawks, 
246;  Haggerty  v.  Wilber,  16  Johns.,  287;  State  v. 
Tliackam,  1  Bay,  358;  1  Smith,  L.  Cas.,  39,  43, 
44,  and  the  note,  Phila.  ed.  of  1844;  M'Geev. 
Givan,  4  Blackf.,  18,  n.  1.)  If  the  defendant, 
after  an  arrest,  escape  and  take  shelter  in  his 
dwelling-house,  the  officer  may  pursue,  and  if 
he  cannot  otherwise  gain  ad  mission,  may  break 
the  house  for  the  purpose  of  making  recaption. 
And  the  principle  is  the  same  where  the  officer 
has  made  a  levy  upon  goods.  If  the  defendant 
has  afterwards  shut  them  up  in  his  dwelling, 
and  the  officer  cannot  gain  admittance  upon  a 
reasonable  demand,  he  may  force  the  doors 
for  the  purpose  of  regaining  his  possession  and 
legal  control  over  the  property.  A  different 
rule  would  put  the  officer  in  a  most  perilous 
condition.  By  the  original  levy,  he  makes 
himself  answerable  to  the  creditor  for  the 
goods,  or  for  so  much  of  them  as  will  be  suffi- 
cient to  satisfy  the  debt;  and  if  his  control 
j  over  the  property  is  made  to  depend  on  the  will 
j  of  the  debtor,  it  is  easy  to  see  that  the  goods 
I  may  be  wasted  or  destroyed,  and  yet  the  offi- 
i  cer  be  charged  with  the  payment  of  the  debt. 
When  a  levy  has  been  duly  made,  the  prop- 
erty is  in  the  custody  of  the  law,  and  the  officer 
may  do  whatever  is  necessary  for  the  purpose 
of  maintaining  his  legal  control  over  it. 

As  the  officer  did  not  remove  the  goods,  the 
case  has  been  likened  to  the  suffering  of  a  vol- 
untary escape  after  an  arrest  upon  process 
against  the  body.  But  it  is  not  unusual  in 
this  State,  after  a  levy  upon  goods,  to  leave 
them  in  the  possession  of  the  debtor,  either 
with  or  without  a  receiptor.  It  is  an  act  of 
kindness  towards  the  debtor,  which,  although 
it  may  render  the  officer  *answerable  [*<5OO 
to  the  creditor,  or  involve  him  in  difficulty  with 
third  persons,  does  not  amount  to  an  abandon- 
ment of  the  levy  so  far  as  the  debtor  himself 
is  concerned.  As  to  him,  the  property  is  still 
in  the  custody  of  the  law,  and  the  officer  may 
come  again  at  pleasure  to  complete  the  execu- 
tion of  the  process. 

The  only  remaining  question  arises  upon  the 
judge's  order.  Although  the  terms  were,  that 
"all  proceedings"  upon  the  execution  should 
be  stayed,  in  legal  effect  it  only  stayed  a  sale 
of  the*  goods  until  the  motion  should  be  dis- 
posed of.  If  there  had  been  no  prior  levy, the  or- 
der might  have  prevented  the  making  of  one. 
But  here  there  had  been  a  prior  levy.  The  of- 
ficer had  already  become  answerable  to  the 
creditor  for  the  safe  keeping  of  the  goods;  and 
it  would  be  a  most  unreasonable  construction 
of  the  order  to  say,  that  it  tied  the  sheriff's 
hands  so  that  he  could  not  take  care  of  the 
property  until  it  should  be  decided  whether  he 
was  to  sell  or  not.  It  would  put  it  in  the  pow- 
er of  the  debtor  to  waste  or  dispose  of  the 
goods,  leaving  the  sheriff  answerable  to  the 
creditor  for  their  value.  These  orders  made  in 
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general  terms  must  be  construed  with  ref- 
erence to  the  object  for  which  they  were  grant- 
ed; otherwise,  great  injustice  will  be  done.  It 
is  not  unusual  to  see  an  order  that  all  proceed- 
ings on  the  part  of  the  plaintiff,  without  any 
qualification,  be  stayed  until  the  defendant  can 
make  some  motion.  Should  such  an  order  be 
taken  literally,  it  would  prevent  the -plaintiff 
from  preparing  papers,  or  employing  counsel 
to  oppose  the  motion.  In  the  case  at  bar,  the 
judge  could  have  intended  no  more  than  to 
stay  a  sale  on  the  execution  until  the  defendant 
should  be  heard  on  his  motion  to  set  aside  the 
process;  and  the  sheriff  might  well  re-enter  the 
house  for  the  purpose  of  completing  the  in- 
ventory, and  doing  whatever  else  might  be 
necessary  for  the  safe-keeping  of  the  goods 
until  the  motion  should  be  determined. 
New  trial  granted. 

Same  Case— 2  Denio,  633. 
Cited  in— 62  How.  Pr.,  277. 


6O1*]  *  WALDRON  ET  AL.  v.  GIANINI. 

Wills — Devise  to  Two  Sons — Survivorship — Sale 
of  Share  of  One  on  Execution. 

E.  died  in  1798,  having  by  hia  last  will  and  testa- 
ment devised  a  farm  to  hia  son  Medcef ,  his  heirs  and 
assigns  forever,  and  another  farm  to  his  son  Joseph, 
in  like  manner.  The  will  contained  this  clause :  It 
is  my  will,  and  I  do  order  and  appoint,  that  if  either 
of  my  sons  should  depart  this  life  without  lawful  is- 
sue, his  share  or  part  shall  go  to  the  survivor."  In 
1801,  the  sheriff  sold  all  the  estate  which  Medcef  then 
had  in  his  share,  by  virtue  of  a  ft.  fa.  asrainst  him ; 
and  Joseph  died  in  1813,  leaving  Medcef  surviving. 
Held  that  the  estate  devised  to  Medcef  was  a  base, 

rdifled  or  determinable  fee,  which  became  a  fee 
pie  on  the  death  of  Joseph  and  belonged  to  W. 

Citations— 2  Cow.,  333,  355,  383,  393,  394,  396,  397  ;  20 
Johns..  483:  16  Johns.,  382;  11  Wend.,  110,  123;  13 
Wend..  178,  204  ;  4  Kent,  Com..  5,  9,  10,  5th  ed.;  2  Bl. 
Com.,  104, 106. 109, 173 ;  1  Crui.  Dig.  68,  sees.  42-80.  78, 
sees.  81-86;  2  Ld.  Raym.,  1148 ;  1  Prest.  Est..  429,  430, 
431,  433 ;  1  Inst.,  18  a ;  10  Co..  97  b;  269,  270 ;  Plowd.. 
29.  55" ;  Vaugh..  269,  270 ;  Cro.  Jac.,  590 ;  1  Johns.,  440 ; 
3  Johns.,  292 ;  16  Johns.,  382 :  2  Bos.  &  P.,  324 ;  2  Mass., 
554  ;  5  Binn.,  252 ;  1  Roll.  Abr.,  835,  pi.  4 ;  1  B.  &  Aid.. 
713. 

T^JECTMENT,  tried  at  the  N.  Y.  Circuit  in 
-U  September,  1842,  before  Kent,  C.  Judge. 
The  premises  in  question  consisted  of  a  lot  in 
the  twelfth  ward  of  the  City  of  N.  Y.,  to 
which  the  plaintiffs  claimed  title  as  devisees 
under  the  will  of  Medcef  Eden,  Jr.  The  de- 
fendant claimed  under  a  sheriff's  sale  of  the 
premises  made  during  the  lifetime  of  Medcef 
Eden.  Jr..  by  virtue  of  several  executions 
against  him.  The  facts  of  the  case,  which  were 
presented  in  the  form  of  a  special  verdict,  are 
sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  A.  L.  Jordan,  for  plaintiffs. 

Mr.  D.  Lord.  Jr..  for  defendant. 

By  the  Court,  Beardsley,./.  Medcef  Eden, 
Sr..  in  his  lifetime,  and  at  his  decease,  was 
seised  in  fee  simple  of  the  premises  in  contro- 
versy in  this  suit,  as  well  as  other  real  estate. 
He  died  in  1798,  having  previously  made  and 
executed  his  last  will  and  testament  so  as  to 
pass  real  estate.  By  that  will  he  gave,  devised 
and  bequeathed  to  bis  son,  Joseph,  certain  lots 
of  ground  in  the  City  of  N.  Y.,  to  hold  the 
same  to  the  sole  and  only  use  of  the  said  Jo- 
seph, his  heirs  and  assigns  forever,  in  as  full, 
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ample  and  beneficial  a  manner,  to  all  intents 
and  purposes,  as  the  devisor  could  if  living. 
There  was  a  similar  devise  of  *certain  [*6O2 
other  real  estate,  including  the  premises  now 
in  suit,  to  Medcef  Eden,  Jr.,  the  other  son  of 
the  testator. 

The  will  contained  this  clause  :  "It  is  my 
will,  and  I  do  order  and  appoint,  that  if  either 
of  my  said  sons  should  depart  this  life  without 
lawful  issue,  his  share  or  part  shall  go  to  the 
survivor;  and  in  case  of  both  their  deaths  with- 
out lawful  issue,  then  I  give  all  the  property 
aforesaid  to  my  brother,  John  Eden,  of  Loftus, 
etc.,  in  Yorkshire,  and  my  sister,  Hannah 
Johnson,  of  Whitby  in  Yorkshire,  and  their 
heirs."  The  will  also  contained  a  general  clause 
devising  all  the  rest,  residue  and  remainder  of 
the  estate  of  the  testator,  not  therein  before 
disposed  of,  to  the  said  Joseph  and  Medcef, 
equally  to  be  divided  between  them,  share  and 
share  alike. 

This  will  was  in  full  force  when  the  testator 
died.  His  two  sons  mentioned  were  his  only 
children  and  heirs  at  law;  and  on  his  decease 
they  severally  entered  into  possession  of  the 
lands  respectively  devised  to  them. 

In  the  year  1800,  judgments  were  recovered 
in  the  Supreme  Court  against  the  sons,  which 
were  duly  recorded  and  docketed,  and  upon 
which  writs  of  fieri  facias  were  issued  to  the 
sheriff  of  the  City  and  County  of  N.  Y.  By 
virtue  of  these  writs  the  sheriff  levied  upon  a, 
part  of  the  real  estate  so  devised  to  Medcef 
'Eden,  Jr.,  including  the  land  in  question,  and, 
April  22,  1801,  sold  the  same  to  Teunis  Wort- 
man,  who  afterwards  received  the  sheriff'* 
deed.  This  deed  purported  to  convey  all  the 
estate,  right,  title  and  interest  of  Medcef  Eden, 
Jr.,  in  and  to  the  premises  described  therein  ; 
and  Wortman  took  possession  under  the  deed. 

In  1802,  Joseph  Eden  and  Medcef  Eden,  Jr. , 
in  order  to  assure  and  confirm  the  title  of 
Wortman  to  the  land  so  sold  and  conveyed  by 
the  sheriff,  united  in  a  deed  to  him,  by  which 
they  declared  that  they  released,  conveyed  and 
confirmed  said  land  to  said  Wortman,  his  heirs 
and  assigns  forever. 

Joseph  Eden  died  in  1813,  leaving  no  issue, 
and  without  ever  having  had  issue. 

In  the  year  1819,  Medcef  Eden,  Jr.,  made 
and  executed  his  last  will  and  testament,  by 
which  he  devised  all  his  estate  *in  fee,  [*<JO3 
upon  certain  terms,  trusts  and  contingencies. 
Shortly  after  making  this  will,  and  in  the  same 
year,  he  died,  without  ever  having  had  issue. 

As  to  the  land  in  controversy,  the  plaintiffs 
are  admitted  to  have  all  the  right  and  title 
which  Medcef  Eden,  Jr.,  had,  either  when  he 
made  his  will  or  at  the  time  of  his  decease,  and 
which  he  could  devise.  And  the  defendant 
has  all  the  right  and  title  which  Wortman  ac- 
quired by  the  sheriff's  sale  and  deed,  and  by 
the  deed  from  Joseph  Eden  and  Medcef  Eden, 
Jr.  The  case,  in  my  estimation,  turns  exclu- 
sively upon  the  effect  and  operation  of  the  will 
of  Medcef  Eden,  Sr.,  the  question  being  one 
of  mere  construction.  If  Medcef  Eden,  Jr., 
took  an  estate  in  fee  under  that  will,  Wort- 
man acquired  that  estate  by  the  sheriff's  sale, 
and  the  defendant  having  his  title,  has  a  com- 
plete defense.  But  if,  on  the  contrary,  Medcef 
Eden,  Jr.,  took  but  a  life  estate  until  the  de- 
cease of  Joseph,  that  was  all  which  Wortman 
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acquired;  and  the  defendant,  having  no  great- 
er or  other  title  than  Wortman  thus  took, has  at 
this  time  none  whatever,  and  the  plaintiffs  are 
entitled  to  judgment. 

The  will  of  Medcef  Eden,  Sr.,  has  on  several 
occasions  been  before  this  court  and  the  Court 
of  Errors,  and  in  most  respects  its  construction 
must  be  deemed  settled.  The  result  of  what 
has  thus  far  been  decided  appears  to  be  as  fol- 
lows :  1.  The  devise  over  to  the  brother  and 
sister  of  Medcef  Eden,  Sr.,  was  void.  It  was 
limited  on  too  remote  a  contingency ;  that  is, 
an  indefinite  failure  of  issue  on  the  part  of 
Joseph  Eden  and  Medcef  Eden,  Jr.  Wilkes  v. 
Lion,  2  Cow.,  833  ;  8.  C.,  20  Johns.,  483.  2. 
The  devise  over  to  the  surviving  brother  was 
valid  as  an  executory  devise.  On  the  decease 
of  Joseph,  without  issue,  the  estate  created  in 
his  favor,  whatever  may  have  been  its  nature, 
terminated,  and  the  lands  primarily  devised  to 
him  passed  under  the  will  to  Medcef  Eden,  Jr., 
as  survivor.  Anderson  v.  Jackson,  16  Johns., 
382;  Wilkes  v.  Lion,  2  Cow.,  389,  393,  394,  396, 
897;  PeUetreau  v.  Jackson,  11  Wend.,  123.  3. 
The  estate  in  the  lands  devised  to  Joseph, 
which  on  his  death  passed  to  Medcef  Eden, 
<JO4*]  *jr  (  as  survivor,  was  a  fee.  Wilkes  v. 
Lion,  2  Cow.  ,333.  4.  During  the  life  of  Joseph, 
Medcef  Eden,  Jr.,  had  no  present  estate,  inter- 
est or  right  in  the  lands  devised  to  Joseph.  He 
had  a  mere  possibility  or  expectancy  of  a  fut- 
ure estate, interest  or  right.  Jacksonv.  Waldron, 
13  Wend.,  178;  S.  C.,  11  Id.,  110. 

It  will  thus  be  seen  that  most  of  the  impor- 
tant and  intricate  questions  which  could  be 
raised  on  the  construction  of  this  will  have  al- 
ready been  adjudicated  ;  although  the  precise 
point  now  to  be  determined  has  not  before  di- 
rectly arisen. 

At  the  lime  of  the  sheriff's  sale.Medcef  Eden, 
Jr. ,  had  no  estate  in  the  part  devised  to  Joseph. 
He  had  but  a  bare  possibility  of  a  future  es- 
tate. This,  as  we  haveseen.has  been  adjudged. 
Upon  the  same  principle,  Joseph  had  no  pres- 
ent estate  or  right  of  property,  but  a  mere  pos- 
sibility of  a  future  estate  or  right,  in  the  share 
devised  to  Medcef  Eden,  Jr.  Joseph  would 
have  had  an  estate,  in  the  event  of  his  surviv- 
ing Medcef;  but  that  contingency  did  not  oc- 
cur, and  he,  therefore,  took  nothing.  "Nor  did 
any  estate  vest  in  the  brother  and  sister  of  the 
testator;  for  the  devise  to  them  was  void.  Med- 
cef alone  had  an  estate  at  the  time  the  sheriff 
sold,  and  the  question  is  as  to  its  nature  and 
extent. 

On  looking  through  the  decisions  heretofore 
made  on  this  will,  it  is  entirely  clear  that  they 
all  proceed  upon  the  supposition  that  Joseph 
and  Medcef  each  took  an  estate  in  fee  in  his 
own  part  or  share  of  their  father's  estate.  I  do 
not  mean  by  this  an  estate  in  fee  simple, prop- 
erly speaking — a  pure  inheritance,  free  from 
any  and  every  qualification  or  condition.  Es- 
tates in  fee  are  not  thus  restricted  in  their  nat- 
ure. Every  estate  which  may  pass  to  heirs  gen- 
eral by  descent,  and  continue  forever.is  a  fee; 
the  owner  having  the  entire  property  in  him- 
self. Such  an  estate  may  be  a  pure  fee  simple; 
4  Kent,  Com.,  5.  5th  ed.;  2  Bl.  Com.,  104, 106; 
1  Crui.  Dig.,  68,  sees.  42-80  ;  or  it  may  be  a 
qualified,  base  or  determinable  fee.  The  latter 
is  an  estate  which  may  continue  forever,  and 
is  liable  to  be  determined,  without  the  aid  of  a 
474 


conveyance,  by  some  act  or  event  circumscrib- 
ing its  continuance  or  extent.  Though  the  ob- 
ject *on  which  it  rests  for  perpetuity  [*6O5 
may  be  transitory  or  perishable,  yet  such  an 
estate  is  deemed  a  fee.  because,  as  is  said,  it  has 
a  possibility  of  enduring  forever.  A  limitation 
to  a  man  and  his  heirs,  so  long  as  A  shall  have 
heirs  of  his  body  ;  or  to  a  man  and  his  heirs, 
tenants  of  the  Manor  of  Dale  ;  or  till  the  mar- 
riage of  B  ;  or  so  long  as  St.  Paul's  Church 
shall  stand,  or  a  tree  shall  stand,  are  a  few  of 
the  mauy  instances  given  in  the  books  of  this 
species  of  fee.  4  Kent,  Com.,  9  ;  2  Bl.  Com., 
109;  1  Crui.  Dig.,  78,,'secs.  81-86;  Idle  v.  Cooke, 
2  Ld.  Raym.,  1148.  It  is  sometimes,  but  inac- 
curately, called  a  fee  simple  limited  and  quali- 
fied. 1  Prest.,  Estates,  430.  Thus,  Ld.  Coke 
says  :  "  He  that  hath  a  fee  simple  conditional 
or  qualified,  hath  as  ample  and  great  an  estate 
as  he  that  hath  a  fee  simple  absolute;  so  as  the 
diversity  appeareth  between  the  quantity  and 
quality  of  the  estate."  1  Inst.,  18  a;  and  see, 
10  Rep.,  97  b;  Plowd.,  29,  557;  Vauirh.,  269, 
270. 

The  material  difference  between  a  fee  sim- 
ple and  other  fees  is,  "  that  the  former  estate 
will,  the  latter  estate  may,  continue  forever." 
1  Prest.,  Estates,  429,  431.  Mr.  Preston  gives 
numerous  examples  of  determinable  fees;  such 
as  limitations  to  a  man  and  his  heirs, until  debts 
shall  be  paid,  or  until  default  in  their  payment 
shall  be  made;  and  he  adds:  "There  is  scarcely 
any  event  (being  a  lawful  event),  and  to  happen 
within  the  rule  prescribed  against  perpetuities, 
which  may  not  be  made  the  cause  of  the  de- 
termination of  this  fee;  as  death, without  hav- 
ing had,  or  without  leaving  issue,"  etc.  Id., 
431,  433. 

"All  fees,"  says  Chancellor  Kent  in  his  Com- 
mentaries, "liable  to  be  defeated  by  an  execu- 
tory devise,  are  determinable  fees,  and  con- 
tinue descendible  inheritances  until  they  are 
discharged  from  the  determinable  quality  an- 
nexed to  them,  either  by  the  happening  of  the 
event  or  a  release."  4  Kent,  Com.,  9,  10;  2  Bl. 
Com.,  173. 

These  authorities  might  suffice  to  show  the 
true  character  of  the  estate  devised  to  Medcef 
Eden,  Jr.,  in  his  share  ;  that  it  was  a  limited 
and  determinable  fee,  the  whole  estate,  how- 
ever, being  vested  in  him.  But  the  books  are 
full  of  cases  which  have  been  adjudged  on 
these  principles.  The  case  of  Pells  v.  Brown, 
*Cro.  Jac.,590,  was  very  much  like  the  [*6O6 
present.  There,  lands  were  devised  to  Thomas 
and  his  heirs  forever, but  if  he  died  without  is- 
sue, living  William,  then  to  William  and  his 
heirs  forever.  And  all  the  justices  resolved 
that  Thomas  had  a  fee,  subject  however  to  the 
limitation  in  favor  of  William,  which  was  a 
valid  executory  devise.  That  virtually  decides 
two  questions  which  arise  on  this  will,  viz.:  1. 
That  Medcef  Eden,  Jr.,  took  a  fee  in  the  share 
devised  to  him,  as  Joseph  also  did  in  his;  and 
2.  That  the  devise  over  to  the  surviving  brother 
was  valid  as  an  executory  devise.and  was.there- 
fore.  a  limitation  upon  the  previous  fee.  The 
first  fee  could  not  be  a  fee  simple  absolute, for 
it  was  qualified,  limited  and  restrained  by  the 
devise  over  to  the  survivor,  in  case  of  death 
without  issue. 

The  doctrine  of  Pells  v.  Brown  has  been  uni- 
formly followed,  and  numerous  decisions  have 
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been  made  upon  the  same  principle.  Fosdick  v. 
Cornell,  1  Johns.,  440 ;  Jackson  v.  Blanshan,  3 
Id.,  292;  Anderson  v.  Jackson,  16  /d.,382;  see, 
also.  Doe  v.  Wetton,  2  Bos.  &  P.,  324;  .Ray  v. 
Enslin,  2 Mass.,  554;  Holmes  v.  Holmes ,5 Binn., 
252;  1  Roll.  Abr.,  835.  pi.  4;  Doe  v.  Webber,  1 
B.  &  Aid.,  713.  In  Wtikes  v.  Lion,  2  Cow.,  355, 
Chancellor  Sanford,  speaking  of  the  share  pri- 
marily devised  to  Joseph  Eden,  remarked  that 
he  was  prepared  to  say  the  will  gave  to  Joseph 
"a  fee,  determinable  on  his  death  without  is- 
sue then  living  ; "  and  such  he  understood  to 
have  been  the  opinion  of  the  Court  of  Errors  in 
Anderson  v.  Jackson.  Senator  Tracy,  also,  in 
the  case  of  Jackson  v.  Waldron,  13  Wend.,  204, 
alluding  to  the  estate  which  Joseph  took,  said: 
"What  this  estate  was,  admits  I  think  of  no 
doubt ;"  it  "  has  been  repeatedly  "decided  by 
this  court  to  be  a  determinable,  qualified  or 
base  fee." 

Now,  whatever  estate  Joseph  took  in  his 
share,  Medcef  had  the  like  in  the  part  devised 
to  him.  That  was  in  no  sense  a  mere  life  es- 
tate, nor  a  fee  simple,  but  an  estate  determin- 
able on  a  contingency,  and  yet  one  which  might 
last  forever;  in  other  words,  a  "  determinable 
qualified  or  base  fee."  By  virtue  of  the  sheriff's 
sale  to  Wortman,  he  acquired  all  the  estate  of 
which  Medcef  was  then  seised.  Had  Medcef 
died  without  issue,  in  the  lifetime  of  Joseph, 
the  estate  thus  acquired  by  Wortman  must  have 
6O7*]  *ceased,  and  Joseph  would  have  taken 
an  absolute  fee  simple  therein.  This  was  virtu- 
ally adjudged  in  Wttkes  v.  Lion,  2  Cow.,  333. 
But  Joseph  died  first,  and  when  that  event  oc- 
curred.the  fee  simple  vested  in  Wortman.  Med- 
cef, therefore,  at  the  time  of  his  death  in  1819, 
had  nothing  upon  which  his  will  could  oper- 
ate, and  the  plaintiffs  can  make  no  valid  claim 
under  that  will. 

I  am  of  opinion  that  the  defendant  is  entitled 
to  judgment  upon  the  verdict. 

Ordered  accordingly. 

Cited  in-2  Sandf .  Ch.,  552 ;  18  N.  Y.,  100. 


STEPHENS  ».  ELY. 

Bankruptcy —  Discharge —  Pleading  of. 

In  pleading  a  discharge  granted  under  the  com- 
pulsory provision  of  the  Bankrupt  Act,  it  is  notsuf- 
flcient  to  aver  that  the  defendant  was  declared  a 
bankrupt  by  the  court  which  granted  the  discharge: 
but  the  averment  should  be  that  he  was  a  bankrupt, 
setting  forth  enough  of  the  proceedings  to  show 
jurisdiction. 

The  particular  acts  of  bankruptcy,  however,  on 
which  the  creditors  proceeded,  need  not  be  set  forth. 
Per  Nelson,  Ch.  J. 

Citations— 7  Johns.,  75 ;  Eden.  Bankr..  425 ;  3  Chit. 
Pi.,  011,  ed.  1840. 

"HECLARATION  on  a  bond  dated  in  May, 
U  1841,  conditioned  to  pay  $7.144,  with  in- 
terest, in  two  years.  Plea,  that  heretofore,  to 
wit:  July  26.  1842,  at  a  District  Court  of  the 
U.  8.,  etc.,  it  was  ordered  and  decreed  by  the 
said  court  that  the  said  Smith  Elv  [the  defend- 
ant] be,  and  he  was  thereby  declared  a  bank- 
rupt, pursuant  to  the  Act  of  Congress  passed 
August  19th,  1841 ;  and  that  afterwards,  to  wit: 
February  6,  1843,  it  was  ordered,  decreed  and 
allowed  by  the  said  District  Court,  in  pursu- 
ance of  the  said  Act  of  Congress,  that  the  said 
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Smith  Ely  be,  and  he  accordingly  thereby  was 
declared  fully  discharged  of  and  from  all 
his  debts  provable  under  said  Act,  which  dis- 
charge has  been  duly  certified  in  pursuance  of 
said  Act,  and  still  remains  in  full  force  and  ef- 
fect. The  plea  then  averred  that,  at  the  time 
of  the  commencement  of  the  proceedings 
against  the  defendant  as  a  bankrupt,  and  at  the 
time  he  was  declared  a  bankrupt,  to  wit:  on, 
etc.,  he  was  a  merchant  residing  in  the  City  of 
*N.  Y.,  and  owed  debts  to  an  amount  [*6O8 
not  less  than  $2,000;  and  that,  on  the  petition 
of  one  or  more  of  his  creditors,  to  whom  he 
owed  debts  amounting  to  not  less  than  $500,  he 
was  declared  a  bankrupt, etc. ;  averring  further 
that  the  said  debts  were  not  contracted  in  con- 
sequence of  defalcations  as  a  public  officer, 
etc.,  and  that  the  debt  in  question  was  prova- 
ble under  the  said  Act.  The  plaintiff  de- 
murred, assigning  for  cause,  among  other 
things,  that  the  plea  did  not  set  forth  any  spe- 
cific act  of  bankruptcy  committed  by  the  de- 
fendant, nor  aver  enough  to  give  jurisdiction 
to  the  court  which  granted  the  alleged  dis- 
charge. The  defendant  joined  in  demurrer. 

Mr.  W.  H.  Taggard,  for  plaintiff. 

Mr.  W.  Skidmore,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  discharge 
in  this  case  was  granted  under  the  compulsory 
provision  of  the  Bankrupt  Act,  and  it  is  sup- 
posed by  the  counsel  for  the  plaintiff  that  it 
was  necessary  to  aver  in  the  plea  the  existence 
of  the  facts  upon  which  the  creditors  were  au- 
thorized to  proceed  and  have  their  debtor  de- 
clared a  bankrupt;  or,  in  other  words,  that  the 
particular  act  or  acts  of  bankruptcy  upon 
which  they  proceeded  against  him  should  be 
specified.  I  think  not.  As  the  proceeding  is 
one  taken  at  the  instance  of  the  creditors,  and 
in  which  the  debtor  is  to  be  regarded  as  an  ad- 
versary party,  it  appears  to  me  sufficient  for 
him,  in  pleading  the  discharge,  to  aver,  in  gen- 
eral terms,  that  he  had  become  a  bankrupt, 
within  the  true  meaning  and  intent  of  the  Act 
of  Congress.  To  hold  that  an  averment  of  the 
particular  act  or  acts  of  bankruptcy  is  essen- 
tial to  the  validity  of  the  plea,  would  be  equiv- 
alent to  holding  that  the  debtor  must  assume 
upon  himself  the  proof  of  the  averment  on  the 
trial,  if  put  in  issue  by  the  pleadings;  a  bur- 
den which  I  apprehend  it  would  be  extremely 
unjust  to  impose  upon  him.  Fraryv.  Dakin, 
7  Johns.,  75.  He  can  hardly  be  held  responsi- 
ble for  the  truth  and  existence  of  matters  which 
have  been  determined  against  him  by  a  com- 
petent tribunal  in  an  adversary  proceeding  on 
*behalf  of  the  creditors,  and  of  which  [*OO9 
they  have  had  the  benefit.  The  question  under 
this  clause  stands  upon  a  very  different  foot- 
ing, as  it  respects  jurisdictional  facts,  from  the 
one  arising  under  the  voluntary  branch  of  the 
law,  where  the  bankrupt  is  the  moving  party, 
and  must  see  that  the  court  has  jurisdiction. 

The  pleadings  under  the  English  Bankrupt 
Law  afford  no  light  upon  the  question,  as  that 
Act  prescribes  a  short  form  of  pleading  the  cer- 
tificate. Eden.  Bankr.,  425;  8  Chit.  PL,  911, 
ed.  1840. 

The  pleader  in  this  case,  however,  instead  of 
beginning  by  setting  out  that  the  defendant  had 
been  declared  a  bankrupt,  should  have  begun 
with  the  general  averment  that  the  defendant 
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was  a  bankrupt,  within  the  true  intent  and 
meaning  of  the  Act  of  Congress,  setting  forth 
enough  of  the  proceedings  to  give  the  District 
Court  jurisdiction  ;  and  then  taliter  processum 
fuil  that  he  was  discharged  by  the  court. 

The  rules  of  pleading  as  heretofore  applied 
in  cases  of  pleading  discharges  under  our  in- 
solvent laws,  will  afford  a  very  good  guide  to 
the  pleader  under  the  law  in  question,  mutatis 
mutandis.  If  the  pleader  in  the  instance  be- 
fore us  had  consulted  those  cases,  he  would 
have  been  more  successful  in  presenting  the 
defense  in  a  skillful  and  lawyer  like  manner. 

I  think  the  plea  defective,  and  the  demurrer 
well  taken. 

Judgment  for  the  plaintiff. 

Explained— 55  Am.  Dec.,  136  (15  Mo.,  143). 
Cited  in— 1  N.  Y..  507 ;  4  N.  Y.,  279  :  4  Barb.,  407  ;  59 
How.  Pr.,  95. 


61O*]  *VAN  SLYKE  e.  LETTICE. 

Appeal  from  Justice's  Judgment — Submission — 
Effect  of. 

After  an  appeal  from  a  justice's  Judgment  to  the 
C.  P.,  the  parties  agreed  to  arbitrate  the  subject- 
matter  of  the  suit,  and  accordingly  entered  into 
bonds  of  submission,  which  contained  this  clause  : 
"All  further  proceedings  in  said  suit  at  law  are  to 
be  hereby  stayed  and  ended,  and  the  award  or  de- 
termination, etc.,  is  to  be  final."  The  arbitrators 
met  and  heard  the  parties,  but  were  unable  to  agree 
within  the  time  limited  by  the  submission.and  finally 
adjourned  without  day.  Held,  that  the  submission 
not  only  put  an  end  to  the  appeal,  but  extinguished 
the  right  of  suing  upon  the  original  judgment. 

The  case  of  Miller  v.  Van  Anken,  1  Wend.,  516, 
commented  on  and  explained. 

Citations-  2  R.  S.,  259-264,  sees.  189-227 ;  1  Wend., 
616. 

ON  ERROR  from  the  Montgomery  C.  P. 
Lettice  sued  Van  Slyke  in  a  justice's  court, 
and  declared  in  debt  on  a  judgment  in  favor  of 
the  former  against  the  latter.  After  issue 
joined,  the  cause  was  tried,  and  judgment  ren- 
dered against  Van  Slyke,  who  appealed  to  the 
C.  P.,  where  the  following  facts  were  proved: 

The  judgment  declared  on  was  recovered 
before  one  Wessels,  in  April,  1842,  and  was 
for  over  $25.  After  its  rendition,  Van  Slyke 
appealed  to  the  C.  P.,  and  the  justice  made 
and  filed  a  return  to  the  appeal  in  May,  1842. 
On  the  llth  of  June  following,  the  parties  en- 
tered into  bonds  submitting  "the  matters  at 
issue  between  them  in  the  suit  pending  in  the 
Common  Pleas"  to  arbitrators.  The  bonds  con- 
tained this  clause:  "All  further  proceedings 
in  said  suit  at  law  are  to  be  hereby  stayed  and 
ended,  and  the  award  or  determination  of  the 
said  arbitrators  in  the  said  matter  is  to  be 
final."  The  arbitrators  met  and  heard  the  par- 
ties, but  were  unable  to  agree  upon  an  award 
within  the  time  limited  by  the  submission,  and 
finally  adjourned  without  day. 

It  was  objected,  'on  the  part  of  Van  Slyke, 
that  the  submission  operated  as  a  bar  to  the 
right  of  suing  upon  the  original  judgment,  and 
that  Lettice  could  not  recover.  The  C.  P.  held 
otherwise,  however,  and  Van  Slyke  excepted. 


NOTE.— Arbitration  and  award— Submission,  as 
discontinuance  of  suit.  See  Larkin  v.  Bobbins,  2 
Wend.,  505,  note. 

See.  generally,  Diedrick  v.  Richley,  2  Hill,  271, 
note  and  notes,  cited. 
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Verdict  and  judgment  in   favor  of   Lettice  ; 
whereupon  Van  Slyke  brought  error. 

*Mr.  T.  B.Mitchell,  for  the  plaint- [*61 1 
iff  in  error,  insisted  that  the  legal  effect  of  the 
submission  was  to  extinguish  the  proceedings 
at  law  from  their  commencement,  and  substi- 
tute an  arbitration  instead  thereof.  After  the 
arbitrators  failed  to  agree,  the  remedy  of  Let- 
tice, if  any,  was  upon  the  cause  of  action  on 
which  his  judgment  was  founded;  not  upon 
the  judgment  itself. 

Mr.  J.  C.  Wright,  for  the  defendant  in 
error.  The  present  case  is  not  distinguishable  ' 
in  principle  from  that  of  Miller  v.  Van  Anken, 
1  Wend..  516.  The  object  of  both  parties  here 
was  to«avoid  the  necessity  of  trying  the  appeal, 
and  this  isf"  the  suit  at  law"  which  was  to  be 
"stayed  and  ended"  by  the  submission.  The 
phraseology  employed  is  entirely  inapplicable 
to  the  judgment  before  the  justice. 

Mr.  Mitchell,  in  reply.  The  case  of  Miller  v. 
Van  Anken  proceeds  upon  the  peculiar  phrase- 
ology of  the  submission  there  proved.  It  spoke 
of  a  discontinuance,  and  expressly  confined 
this  to  the  appeal;  the  effect  of  which  would 
be  to  leave  the  judgment  appealed  from  in  full 
force.  2  R.  S.,  189,  sec.  209,  2d  ed.;  Id.,  191, 
sec.  224.  Here,  however,  the  phraseology  is 
not  thus  restricted,  but  is  comprehensive 
enough  to  embrace  the  proceedings  on  the  ap- 
peal not  only,  but  those  before  the  justice. 

To  hold  that  the  failure  of  the  arbitration  had 
the  effect  of  rendering  the  judgment  appealed 
from  conclusive  upon  Van  Slyke,  and  thus  pre- 
vent him  from  contesting  the  original  cause  of 
action,  would  be  alike  unjust  to  him  and  con- 
trary to  the  object  of  the  submission. 

By  the  Court.  Beardsley,  J.  An  appeal 
from  a  justice's  judgment  to  the  Court  of  C. 
P.,  transfers  the  cause  to  the  latter  court.  The 
statute  upon  this  subject  declares  that  "  Upon 
the  return  of  the  justice  being  filed,  the  Court 
of  Common  Pleas  shall  be  possessed  of  the 
cause."  2  R.  S.,  261,  sec.  201.  It  is  the  same 
cause  in  the  C.  P.  which  had  *previous-[*612 
ly  been  pending  in  the  justice's  court.  Id., 
262,  263,  sees.  210,  214,  21 6. (a) 

But  notwithstanding  the  cause  in  the  two 
courts  is  the  same,  the  appeal  does  not  extin- 
guish the  judgment  of  the  justice.  It  is  still  a 
judgment,  although  the  appeal  supersedes  all 
further  proceedings  upon  it.  Id.,  259,  sec.  192. 
This  consequence  results  from  merely  making 
a  regular  appeal.  The  return  of  the  justice  is 
then  to  follow,  and  when  that  is  filed,  the  C. 
P.  becomes  fully  possessed  of  the  cause,  and 
may  dispose  of  it  in  various  ways.  One  of 
these  is,  by  a  dismissal  or  discontinuance  of 
the  appeal,  in  which  case  the  judgment  before 
the  justice  remains  in  full  force  and  effect. 
Id.,  259-264,  sees.  189,  202-209,  224,  227. 

In  Miller  v.  Van  Anken,  1  Wend.,  516,  a 
cause  had  been  carried  to  the  C.  P.  by  appeal, 
subsequently  to  which  the  parties  agreed  to 
submit  it  to  arbitrators,  providing  in  the  bond 
of  submission  "  that  the  appeal  to  the  Court 
of  Common  Pleas"  should  be  thereby  discon- 
tinued. The  arbitrators  failed  to  agree,  and 

(a)  Hence  security  given  by  a  plaintiff,  on  obtain- 
ing a  warrant  or  attachment  before  a  justice,  ex- 
tends to  the  final  result  of  the  cause  in  the  C.  P. 
Traver  v.  Nichols,  7  Wend.,  434 ;  Ball  v.  Gardner,  21 
Id.,  270. 
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the  court  held  that,  as  the  appeal  had  been 
"  expressly  abandoned,"  the  judgment  before 
the  justice  remained  in  force.  That  case  was 
like  the  one  now  under  consideration,  with  a 
single  exception.  Here  the  agreement  is,  not 
that  the  "appeal"  shall  be  discontinued,  but 
that  "  all  further  proceedings  in  said  suit  at 
law  are  to  be  hereby  stayed  and  ended."  The 
difference  in  my  opinion  is  material,  and  must 
control  the  present  case.  These  parties  intend 
ed  to  blot  out  and  end  the  suit  at  law,  from  its 
commencement  before  the  justice  to  its  termina- 
tion in  the  C.  P.,  by  the  substituted  arrange- 
ment to  arbitrate. 

The  C.  P.,  therefore,  erred,  and  their  judg- 
ment should  be  reversed. 

Judgment  reversed. 

Reviewed— 11  How.  Pr..  a57. 

Cited  in— 1  Hun,  243:  4  Hun,  120;  4  Barb..  544;  3 
T.  &C..748;  6T.&C..363. 


*PIERCE,  Admr.  of  POST, 


VAN  DYKE, 

.  Replevin  to  Recover  Note — Demand —  When  Un- 
necessary— Evidence — Practice. 

Replevin  in  the  detinet,  as  well  as  the  cepit,will  lie 
for  a  wrpngf  ul  taking'  of  (roods,  without  previously 
demanding  them. 

A,  having  wrongfully  taken  a  note  belonging  to 
B  from  his  possession,  afterwards  delivered  it  to  C, 
an  attorney  at  law,  and  B  then  brought  replevin  in 
the  detinet  against C.without  any  previous  demand. 
Held,  that  B  was  entitled  to  recover,  unless  C  re- 
ceived the  note  bnna  fide,  and  for  a  lawful  purpose, 
«,.  g.,  to  collect ;  and  that  the  onus  of  proving  this 
lay  upon  him. 

Held,  further,  that  a  receipt  signed  by  C,  and 
dated  at  or  about  the  time  of  the  delivery  of  the 
note  to  him,  acknowledging  that  it  was  left  by  A 
for  collection,  was  not,  per  «e,  evidence  of  the  fact. 

A  defendant  in  replevin  who  succeeds  at  the  trial 
under  the  plea  of  non  detinet,  on  the  sole  ground 
that  the  property  should  have  been  demanded  be- 
fore suit  brought,  is  not  entitled  to  judgment  for  a 
return,  or  for  the  value  of  the  property. 

In  order  to  entitle  the  defendant  to  judgment 
for  a  return,  etc.,  under  the  plea  of  nnn  detinet,  he 
must  succeed  upon  both  branches  of  the  issue ;  and 
qiuere  whether  such  judgment  is  proper  even  then, 
unless  there  be  some  other  plea  or  notice. 

Citations-3  Hill.  282,  348 :  2  R.  S..  529.  sees.  40,  44. 
53-55  :  4  Wend.,  217  ;  3  Wend.,  6«7 ;  15  Wend.^324 ;  21 
Wend.,  205. 

T)  EPLEVIN  in  ihedetinet.  tried  at  the  Greene 
XV  Circuit  in  November,  1841,  before  Gush- 
man,  C.  Judge.  The  plaintiff  sought  to  recover 
a  promissory  note  for  $130.13,  made  by  Ken- 
nedy &  Sylvester  December  22.  1840,  payable 
to  the  intestate  or  order  thirty  days  after  date. 
Plea  nondelinet.  The  case  was  this:  the  intes- 
tate died  about  May  1,  1841,  the  note  then  be- 
ing in  his  possession,  and  not  having  been  in- 
dorsed. A  few  minutes  after  he  expired, 
Hannah  Sharp,  who  had  recently  come  from 
the  poor-house,  and  who  had  lived  with  the  in- 
testate for  the  last  eight  or  ten  days  of  his  life, 
opened  the  intestate's  chest,  took  out  his  pock- 
et-book, selected  the  note  from  among  his  pa- 
pers, and  carried  it  away.  This  was  done  in 
presence  of  a  witness,  who  at  her  request  se- 
lected the  note  for  her,  she  being  unable  to 
read.  She  delivered  the  note  a  few  days  after- 
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wards  to  the  defendant,  who  is  an  attorney  at 
law.  The  defendant  gave  in  evidence  a  receipt 
purporting  to  have  been  given  by  him  to  Han- 
nah Sharp,  May  10,  1841,  which  stated  that 
the  note  was  received  for  collection.  It  did  not 
appear  upon  what  occasion  the  receipt  was 
made,  or  that  it  had  ever  been  in  the  hands  of 
Hannah  Sharp.  The  *plaintiff  object-[*614 
ed  to  receiving  the  receipt  in  evidence;  but  the 
objection  was  overruled.  The  administrator 
had  demanded  the  note  from  the  defendant; 
but  it  was  after  the  writ  of  replevin  had  been 
delivered  to  the  sheriff  to  be  served.  At  the 
time  of  the  demand,  the  defendant  did  not 
claim  any  interest  in  the  note.  After  the  note 
was  delivered  to  the  plaintiff  by  the  sheriff, 
the  makers  paid  it  to  the  plaintiff.  The  judge 
ordered  a  nonsuit,  and  directed  the  jury  to  find 
a  verdict  in  favor  of  the  defendant  for  the  val- 
ue of  the  property — the  amount  of  the  note. 
Verdict  accordingly.  The  plaintiff  now  moved 
for  a  new  trial  on  a  case. 

Messrs.  Van  Vleck  and  Pruyn,  for  plaint- 
iff. 

Mr.  H.  Hogeboom,  for  defendant. 

By  the  Court,  Bronson,  J.  The  demand  of 
the  note  was  of  no  avail,  for  the  reason  that  it 
was  made  after  the  suit  had  been  commenced 
by  delivering  the  writ  to  the  sheriff  to  be 
served.  This  presents  the  question  whether 
the  action  could  be  maintained  without  a  pre- 
vious demand.  It  is  settled  that  replevin  in 
the  detinet,  as  well  as  the  cepit,  will  lie  for  a 
wrongful  taking;  and  in  that  case  no  demand 
is  necessary.  Cummings  v.  Vorce,  3  Hill,  282. 
Hannah  Sharp  took  the  note  tortiously,  and 
delivered  it  to  the  defendant.  Trespass,  or  re- 
plevin in  either  form,  might  have  been  brought 
against  her.  Will  it  lie  against  the  defendant? 
In  Barrett  v.  Warren,  3  Hill,  348,  we  held  that 
a  demand  was  necessary  before  an  action  could 
be  maintained  against  one  who  purchased  the 
goods  bona  fide,  or  received  them  as  a  bailee, 
without  any  fault  on  his  part,  from  a  wrong- 
doer. But  it  is  enough  for  the  plaintiff  to  show 
his  title,  and  the  original  tortious  taking.  The 
burden  then  lies  on  the  purchaser  or  bailee  to 
show  that  he  came  to  the  possession  of  the  prop- 
erty for  a  lawful  purpose,  and  in  perfect  good 
faith.  If  he  knew,  or  had  any  reason  to  be- 
lieve, that  he  was  dealing  with  one  who  ac- 
quired the  property  unlawfully,  he  may  then 
be  treated  as  a  wrong-doer,  w'ithout  any  de- 
mand by  the  true  *owner.  In  this  [*615 
case, if  we  lay  the  receipt  out  of  view, as  I  think 
we  must,  there  is  nothing  to  show  that  the  de- 
fendant received  the  note  for  any  lawful  pur- 
pose. The  fact  that  he  is  an  attorney,  stand- 
ing alone,  proves  nothing  to  the  purpose.  It  is 
the  naked  case  of  a  man's  receiving  goods  by 
delivery  from  a  trespasser  without  showing 
why  or  to  what  end  the  delivery  was  made.  I 
think  the  owner  may  treat  such  an  one  as  a 
wrong-doe*1  without  any  prior  demand.  Tres- 
pass, or  replevin  in  the  cepit,  would  lie. 

It  is  said  that  the  note  was  delivered  to  the 
defendant  for  collection,  and  that  the  receipt 
was  properly  admitted  as  a  part  of  the  re«  gen- 
ie*. But  the  witness  does  not  say  one  word 
about  a  delivery  for  collection;  and  it  does  not 
appear  that  the  receipt  was  made  at  that  time, 
or  that  it  was  ever  in  the  hands  of  Hannah 
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Sharp.  For  aught  that  appears,  it  may  have 
been  made  after  the  trial  commenced.  I  will 
not  presume  that  the  defendant  has  done  any- 
thing which  is  wrong;  but  before  he  can  de- 
feat the  plaintiff's  action  he  must  show  affirm- 
atively that  he  is  without  fault.  The  receipt 
should  not  have  been  received  in  evidence. 

On  the  new  trial  which  must  be  ordered,  it 
may  again  become  a  question  what  damages 
should  be  awarded  to  the  defendant  in  case  be 
succeeds.  And  clearly,  he  will  not  be  entitled 
to  the  value  of  the  property;  but  only  to  nom- 
inal damages.  The  plea  was  non  detinet,  which 
put  in  issue,  first,  the  detention,  and  second, 
the  property  of  the  plaintiff  in  the  goods.  2 
R'S.,  529,  sec.  40.  There  was  no  further  plea 
or  notice  to  entitle  the  defendant  to  a  return. 
Sec.  44.  When  the  defendant  obtains  judg- 
ment by  discontinuance  or  nonsuit  before 
pleading — for  so  I  think  the  statute  must  be 
construed — he  is  entitled  to  a  return  of  the 
goods.  But  when  he  obtains  judgment  by  de- 
fault or  otherwise  after  having  pleaded,  he  can 
only  have  a  return  of  the  goods  where  the  mat- 
ter pleaded,  would  if  true,  entitle  him  to  such 
return.  And  it  is  only  where  he  is  entitled  to  a 
return,  that  he  can  waive  that  right,  and  take 
judgment  for  the  value  of  the  property.  Sees. 
53-55.  It  is  settled  that  success  upon  the  plea 
of  non  cepit  does  not  entitle  the  defendant  to  a 
return  of  the  property,  or  to  the  value  as  a 
616*J  substitute.  He  must  add  *an  avowry 
or  cognizance,  or  plead  property  in  himself  or 
a  third  person.  People  v.  Niagara  C.  P.,  4 
Wend.,  217  ;  Bemus  v.  Beekman,  3  Id.,  667  ; 
Smith  v.  Snyder,  15  Id.,  324;  Prosser  v.  Wood- 
ward, 21  Id.,  205.  I  think  the  rule  is  the  same 
on  the  plea  of  non  detinet,  unless  the  jury  find 
both  branches  of  the  issue  in  favor  of  the  de- 
fendant. We  have  already  seen  that  there  are 
two  branches  to  the  issue  upon  that  plea — the 
detention,  and  the  property  of  the  plaintiff.  If 
the  jury  find  that  the  plaintiff  had  no  proper- 
ty in  the  goods,  it  may  be  that  the  defendant 
should  then  have  a  return;  though  the  44th 
section  rather  militates  against  that  conclusion. 
It  will  be  time  enough  to  decide  the  point  when 
it  necessarily  comes  up.  In  this  case  it  does 
not  arise.  The  plaintiff  clearly  owns  the  note. 
The  defendant  has  no  lien  or  other  interest  in 
the  property.  If  he  succeeds,  it  must  be  on 
the  sole  ground  that  there  should  have  been  a 
demand  before  suit  brought,  and  so  the  deten- 
tion was  not  wrongful.  It  would  be  manifest- 
ly wrong  in  such  a  case  to  give  judgment  for 
a  return,  or  for  the  value  of  the  property.  The 
defendant  has  lost  nothing  which  belonged  to 
him,  and  the  plaintiff  has  got  nothing  but  his 
own.  Nominal  damages  for  the  technical 
wrong  in  proceeding  without  a  demand  is  all 
that  the  defendant  can  recover. 

New  trial  granted. 

Wrongful  taking—  Replevin  wtti  lie  without  previ- 
ous demand.  Distinguished— 12  Barb.,  349 ;  8  How. 
Pr..  190 ;  37  How.  Pr.,  109. 

Reviewed— 26  Barb.,  168. 

Explained— 46  How.  Pr.,  422 ;  1  Sweeny,  216. 

Cited  in-1  Denio,329;  3  N.  Y.,  507,  508 :  4  Lans., 
268:  18  Hun,  457:  19  Hun.  629,  630;  5  Sandf.,  162;  36 
Super.,  93  ;  41  Super.,  79 ;  8  W.  Dig.,  533;  20  Wis.,464. 

Replevin  —  When  defendant  entitled  to  return  or 
damage*.  Explained— 38  N.  Y.,  384. 

Cited  in-5  Denio,  27 ;  4  Barb.,  41 ;  Abb.  Adm.,  294. 

Bona  flde  holder  —  Replevin  in  detinet  against. 
Explained— 46  How.  Pr.,  422.; 

Cited  in— 2  Barb.,  638 ;  40  Barb.,  405;  3  Sandf.,  73. 
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THE  WATERVLIET    TURNPIKE    COM- 
PANY 

v. 
M'KEAN. 

Construction    of    Statutes    Affecting  Turnpike 
Companies. 

The  maxim  falsa  demonstratio  non  nocet  applies  to 
statutes  as  well  as  to  deeds  and  wills.  Per  Beards- 
ley,  J. 

where  one  statute  is  referred  to  in  another  by 
several  descriptive  particulars,  some  of  which  are 
manifestly  false,  and  others  true,  the  former  may 
be  rejected  as  surplusage,  provided  the  remainder 
is  sufficient  to  show  clearly  what  was  meant. 

The  Watervliet  Turnpike  Company  is  not  subject 
to  the  restrictions  imposed  by  1  R.  S.,  584,  sec.  36 

Accordingly,  in  an  action  brought  by  the  Compa- 
ny to  recover  the  penalty  given  by  1  B.  S.,  588,  sec. 
55,  for  passing  round  their  gate  in  order  to  avoid  the 
payment  of  toll ;  held,  that  they  were  entitled  to 
recover,  notwithstanding  the  defendant  lived  with- 
in a  mile  of  the  gate. 

Citations— 1  R.  S.,  162,  ch.  8 :  501,  577,  578,  sec.  1 ; 
584,585,  sec.  36,  sub.  3:  588,  sec.  55,  art.  4,  ch.  18; 
Laws,  1828,  p.  153, 154,  sees.  4, 10 ;  Laws,  1829.  p.  393 ; 
Rolle,  127 ;  Hob.,  93, 97 ;  10  Co.,  57 ;  1  Pick.,  105 ;  Dwar. 
St.,  690, 696, 736 :  Plowd..  205 ;  1  Show.,  491 ;  Bac.  Abr., 
tit.  Statute,  I.  pi.  5 ;  W.  Jones,  105;  3  Bing.,  193. 

ON  *error  from  the  Mayor's  Court  of  [*6 1 7 
the  City  of  Albany.  The  Watervliet  Turn- 
pike Company  brought  an  action  of  debt 
against  the  defendant  M'Kean,  in  the  Justices' 
Court  of  the  City  of  Albany,  claiming  to  re- 
cover a  penalty  of  $5  for  passing  round  a  gate 
on  their  road,  to  avoid  the  payment  of  toll, 
contrary  to  1  R.  S. ,  588,  sec.  55.  It  was  proved 
on  the  trial  that  the  defendant  resided  within 
one  mile  of  the  gate,  and  he,  therefore,  claimed 
to  be  exempt  from  the  obligation  to  pay  toll, 
within  1  R.  S.,  584,  585,  sec.  36,  sub.  3.  The 
Company  contended  that  this  section  of  the 
statute  did  not  apply,  for  the  reason  that,  by 
an  Act  passed  in  1829,  they  were  relieved  from 
the  operation  of  it.  Sess.  L.  of  1829,  p.  393, 
sec.  6.  Judgment  was  rendered  against  the 
defendant,  wnicb  was  reversed  by  the  Mayor's 
Court  on  certiorari,  and  the  Company  there- 
upon sued  out  a  writ  of  error. 

Messrs.  M'Kown  and  Van  Kuren,  for 
plaintiffs  in  error. 

Mr.  H.  G.  Wheaton,  for  defendant  in  er- 
ror. 

By  the  Court,  Beardsley,  J.  The  55th  sec- 
tion of  article  4,  title  2,  chapter  18,  of  the  Re- 
vised Statutes,  is  as  follows:  "  Every  person 
who,  to  avoid  the  payment  of  the  legal  toll, 
shall,  with  his  team,  carriage  or  horse,  turn 
out  of  a  turnpike  road,  or  pass  any  gate  there- 
on, on  ground  adjacent  thereto,  and  again  en- 
ter on  such  road,  shall,  for  each  offense,  for- 
feit the  sum  of  five  dollars  to  the  corporation 
injured."  1  R.  S.,  588.  By  the  36th  section 
of  the  3d  article,  same  title,  it  is  provided,  that 
tolls  shall  not  be  collected  "  at  any  gate  of  any 
company  incorporated  under  this  title,  etc., 
from  any  person  residing  within  one  mile  of 
the  gate  at  which  toll  is  demanded,  unless  he 
shall  be  employed  in  the  carriage  or  transpor- 
tation of  the  property  of  other  persons,  not  so 
residing."  1  R.  S.,  584,  585,  sec.  36,  sub.  3. 

The  Watervliet  Turnpike  Company  was  cre- 
ated by  an  Act  passed  March  31,  1828.  Sess. 
L.  of  1828,  p.  153.  It  was  authorized  to  make 
a  turnpike  road  "from  the  north  boundary 
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line  of  the  City  of  Albany,  to  the  upper  ferry 
6 1 8*]  *opposite  the  City  of  Troy,"  and  the 
Act  declares  that  "The  said  Company  shall 
have  all  the  rights,  privileges,  powers  and  im- 
munities granted,  and  be  subject  to  all  the  reg- 
ulations, restrictions,  and  liabilities  imposed 
by  title  first,  chapter  eight,  of  the  Revised 
Statutes,  except  as  the  same  are  altered  or 
modified  by  this  Act."  Id.,  154,  sec.  4. 

The  reference  here  made  to  chapter  8  of  the 
Revised  Statutes  is  plainly  a  mistake.  That 
chapter  relates  to  the  "Duties  of  the  Execu- 
tive Officers  of  the  State,"  and  to  "  various 
matters  connected  with  their  respective  de- 
partments." 1  R.  S.,  162.  The  Legislature 
obviously  meant  to  refer  to  chapter  18,  which 
relates  to  corporations  in  general,  and  to  the 
1st  title  of  that  chapter.  Id.,  577.  This  title  re- 
lates particularly  to  turnpike  corporations,  and 
the  plaintiffs  were  subjected  to  its  provisions, 
except  so  far  as  these  were  modified  by  the 
charter,  notwithstanding  the  chapter  was  re- 
ferred to  by  a  wrong  number.  See,  Sess.  L. 
of  1838,  p.  154,  sec.  10,  and  1  R.  S.,  578.  sec. 
1.  To  construe  the  reference  according  to  its 
literal  import,  would  be  to  make  the  Act  of 
1828  absurd  and  senseless  in  this  respect.  Sec- 
tions 55  and  36  above  set  forth  were,  therefore, 
originally  as  clearly  applicable  to  this  Turn- 
pike Company  as  to  any  other.  It  could  sue 
and  recover  a  penalty  for  passing  round  its 
gate;  but  no  person  residing  within  a  mile  of 
the  gate  was  ordinarily  bound  to  pay  toll  and, 
consequently,  could  not,  except  under  special 
circumstances,  incur  a  penalty  for  evading  it. 

But  the  charter  of  this  Company  was  amend- 
ed by  an  Act  passed  in  1829,  the  6th  section  of 
which  is  as  follows:  "The  said  Company  is 
hereby  exempted  from  the  restriction  con- 
tained in  the  thirty-sixth  section  of  the  third 
article  of  the  sixteenth  chapter  of  the  Revised 
Statutes,  relating  to  turnpike  incorporations." 
Sess.  L.  of  1829,  p.  393. 

This  section  refers  to  some  restriction  then 
resting  on  the  Company,  and  which  was  there- 
by intended  to  be  removed.  The  16th  chapter 
of  the  Revised  Statutes,  however,  contains  no 
restriction  upon  turnpike  companies,  but  is  en- 
titled "Of  Highways,  Bridges  and  Ferries."  1 
R.  8.,  501.  That  part  of  the  Revised  Statutes 
"relating  to  turnpike  incorporations,"  is  found 
O19*]  *in  the  18th  chapter;  and  by  the  36th 
section  of  the  3d  article  of  this  chapter,  turn- 
pike corporations  are  restricted  from  exacting 
toll  of  various  classes  of  persons,  among  whom 
are  those  residing  within  a  mile  of  their  gates. 
That  restriction,  as  we  have  seen,  rested  upon 
the  plaintiffs  in  1829,  and  was,  undoubtedly, 
the  one  intended  to  be  removed  by  the  amend- 
atory Act  then  passed.  Does  the  erroneous 
reference  to  the  chapter  in  which  the  restric- 
tion is  found,  prevent  this  intention  from  tak- 
ing effect? 

A  statute  is  not  to  be  nullified  because  some 
of  its  provisions  are  absurd,  repugnant  or  un- 
true. It  should  be  so  construed  as  to  make  it 
effective,  rather  than  to  destroy  it.  Britton  v. 
Ward,  2  Roll..  127;  Moore  v.  Huiaey,  Hob.,  98. 
97.  If  enough  remain,  after  rejecting  the  parts 
which  are  inappropriate,  to  show  what  was  in- 
tended by  the  Legislature,  that  will  suffice.  In 
The  ChiinceUor  of  Oxford's  case.  10  Rep.,  57,  it 
was  resolved,  that  in  an  Act  of  Parliament,  the 
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"misnomer  of  a  corporation,  when  the  express 
intention  appears,  shall  not  avoid  the  Act  no 
more  than  a  will,  for  parliament,  testament', 
et  arbitr amentum,  are  to  be  taken  according  to 
the  minds  and  intentions  of  those  who  are  par- 
ties to  them.  And,  therefore,  when  the  de- 
scription of  a  corporation  in  an  Act  of  Parlia- 
ment or  in  a  will  is  such  that  the  true  corpora- 
tion intended  is  apparent,  and  it  is  impossible 
to  be  intended  of  any  other  corporation,  al- 
though the  right  name  of  the  corporation 
(which  is  requisite  to  be  expressed  in  grants 
and  deeds)  is  not  precisely  followed,  yet  the 
Act  of  Parliament  and  will  shall  take  effect." 
Now  in  the  present  case,  the  "true  chapter 
meant"  by  the  6th  section  of  the  Act  of  1829 
is  so  apparent,  that  "it  is  impossible  to  be  in- 
tended of  any  other;"  and  the  provision  should, 
therefore,  "take  effect."  In  Massachusetts, 
where  a  statute  referred  to  a  vote  of  a  town  by 
a  wrong  date,  it  was  held  that  the  date  might 
be  rejected  as  surplusage,  the  reference  being 
clear  without  it;  and  on  this  principle  effect 
was  given  to  the  statute.  Shrewsbury  v.  Boyls- 
ton,  1  Pick.,  105.  The  maxim  falsa  demon- 
gtratio  non  nocet,  is  founded  in  common  sense 
as  well  as  law,  and  is  not  less  applicable  to 
statutes  than  to  wills  and  deeds. 

*There  are  other  well  established  [*62O 
principles  and  maxims  for  the  interpretation 
of  statutes,  which  lead  to  the  same  result. 
"Every  statute  ought  to  be  expounded,  not  ac- 
cording to  the  letter,  but  according  to  the 
meaning:  qui  hceret  in  litera  hoeret  in  cortice." 
Dwar.  Stat.,  690.  And  the  intention  is  to 
govern,  although  such  construction  may  not, 
in  all  respects,  agree  with  the  letter  of  the  stat- 
ute. Plowd.,  205.  "Constructions  of  statutes 
are  to  be  made  of  the  whole  Acts,  according 
to  the  intent  of  the  makers,  and  so  sometimes 
are  to  be  expounded  against  the  letter,  to  pre- 
serve the  intent."  King  v.  Bishop  of  London, 
1  Show.,  491;  Bac.  Abr.,  tit.  Statute,  I.  pi.  5; 
Sir  W.  Jones,  105.  "The  meaning  of  the 
words  of  an  Act  of  Parliament  is  to  be  ascer- 
tained from  the  subject  to  which  it  refers."  3 
Bing.,  193,  per  Best,  Ch.  J.  The  reason  and 
object  of  a  statute  are  a  clue  to  its  true  mean- 
ing. Dwar.  Stat.,  696.  Now  the  words  con- 
tained in  the  6th  section  of  the  Act  of  1829,  are 
entirely  pertinent  and  sensible,  when  con- 
sidered in  reference  to  the  18th  chapter  of  the 
first  part  of  the  Revised  Statutes,  but  are  ut- 
terly idle  and  senseless  when  applied  to  the 
16th  chapter.  It  is  obvious,  moreover,  that 
the  design  of  the  Act  was  to  give  increased 
encouragement  to  the  Company  in  their  enter- 
prise. It  shortened  their  road,  while  it  gave 
additional  toll;  and,  effect  being  given  to  the 
6th  section,  it  authorized  them  to  receive  toll 
of  many  persons  who  before  were  exempt 
from  it. 

I  have,  therefore,  no  hesitation  in  holding 
that  the  6th  section  of  the  Act  of  1829  exempts 
this  Company  from  the  restriction  contained  in 
the  86 section  of  title  1, chapter  18  of  the  Revised 
Statutes;  and  that  persons  residing  within  a 
mile  of  their  gate  are  bound  to  pay  toll,  like 
others,  and  may  subject  themselves  to  a  pen- 
alty by  passing  round  it. 

Penal  statutes,  in  declaring  what  acts  shall 
constitute  an  offense,  and  in  prescribing  the 
punishment  to  be  inflicted,  are  certainly  to  be 
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construed  rigorously.  Dwar.  Stat.,  786.  This 
principle  is  not  denied  or  questioned.  But 
there  is  no  lack  of  certainty  in  the  55th  sec- 
tion of  the  Revised  Statutes,  which  imposes  the 
penalty  sought  to  be  recovered  in  this  case; 
621*]  nor  in  *the  36th  section,  which  ex- 
empts certain  persons  from  the  payment  of 
tolls.  The  only  doubt,  so  far  as  any  exists  is, 
whether  the  Act  of  1829  did  not  relieve  this 
Company  from  the  restriction  contained  in  the 
last  mentioned  section.  I  have  stated  the 
reasons  on  which  I  think  it  did;  and  if  these 
are  well  founded,  the  judgment  of  the  Mayor's 
Court  should  be  reversed,  and  that  of  the  jus- 
tice affirmed. 

Judgment  accordingly. 

Cited  in-10  N.  Y.,  390 ;  36  N.  Y.,  447  ;  96  N.  Y.,  496 ; 
3  Lans.,  76,  77 ;  10  Barb.,  171 ;  6  Park..  359 ;  38  Super., 
26 ;  3  Redf .,  333  ;  10  Minn.,  119. 


JONES  v.  THOMPSON. 

Pleading  and  Practice. 

The  defendant  in  a  justice's  court  demurred  to 
the  declaration,  and  the  demurrer  was  overruled. 
He  then  amended  by  pleading  the  general  issue ; 
and,  after  verdict  and  judgment  against  him,  ap- 
pealed to  the  C.  P.  Held,  that  the  latter  court  had 
no  right  to  pass  upon  the  issue  of  law  joined  before 
the  justice,  but  was  bound  to  try  the  cause  upon  its 
merits. 

Otherwise,  had  the  defendant  appealed  at  once, 
after  the  decision  against  him  on  the  demurrer, 
without  joining  issue  upon  the  merits. 

The  rule  is  the  same  whether  the  cause  be  carried 
to  the  C.  P.  by  certiorari  or  appeal. 

The  case  of  Wickware  v.  Bryan,  11  Wend.,  545, 
commented  on,  and  the  reporter's  abstract  cor- 
rected. 

Citation— 11  Wend.,  545. 

ON  error  from,  the  Dutchess  C.  P.  Jones  sued 
Thompson  before  a  justice  of  the  peace, 
and  on  the  joining  of  issue  the  defendant  de- 
murred to  the  declaration  for  a  misjoinder  of 
counts,  and  the  plaintiff  joined  in  demurrer. 
The  justice  overruled  the  demurrer,  and  the 
defendant  thereupon  pleaded  the  general  issue. 
The  cause  was  afterwards  tried,  and  a  verdict 
and  judgment  rendered  in  favor  of  the  plaintiff 
for  f50,  from  which  the  defendant  appealed 
to  the  C.  P.  When  the  cause  was  called  on 
for  trial  in  the  latter  court,  the  defendant  in- 
sisted that  the  issue  of  law  joined  before  the 
justice  should  be  argued,  and  the  court  decided 
that  they  would  hear  the  argument,  to  which 
the  plaintiff's  counsel  excepted.  The  issue  of 
law  was  then  argued,  and  the  court  held  that  the 
defendant  was  entitled  to  judgment  upon  the 
622*]  demurrer.  *Judgment  was  rendered  ac- 
cordingly, without  trying  the  issue  of  fact,  and 
the  plaintiff  thereupon  brought  error. 

Mr.  E.  M.  Swift,  for  plaintiff  in  error. 

Mr.  W.  Eno,  for  defendant  in  error. 

By  the  Court,  Nelson,  Ch.  J.     The  C.  P. 

clearly  erred.  There  was  no  issue  of  law  be- 
fore them.  The  defendant  had  virtually  with- 
drawn the  demurrer,  and  gone  to  an  issue  of 
fact;  the  only  one  in  the  case.  By  amending 
and  pleading  the  general  issue,  he  admitted 
the  correctness  of  the  judgment  upon  the  de- 
murrer. Had  he  intended  to  rely  upon  any 
error  in  that  judgment,  he  should  not  have 
amended,  but  left  the  issue  upon  the  record, 
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and  taken  his  appeal  at  once.  Who  ever  heard 
of  an  issue  of  law  upon  the  record,  in  this 
court,  after  the  party  demurring  has  had  leave 
to  amend,  and  has  availed  himself  of  the  privi- 
lege by  joining  an  issue  of  fact? 

The  case  of  Wickware  v.  Bryan,  11  Wend., 
545,  was  supposed  by  the  reporter  to  have  sanc- 
tioned the  practice  pursued  by  the  C.  P.  in 
this  case;  but  it  did  not  decide  the  point,  as  the 
court  took  no  notice  of  the  mode  in  which  the 
question  came  up  for  review.  I  well  recollect 
conversing  with  the  late  Chief  Justice,  after  the 
report  of  that  case,  upon  the  apparent  sanction 
given  to  the  hearing  of  an  issue  in  law  on  ap- 
peal after  it  had  been  withdrawn  from  the  rec- 
ord; when  he  admitted  the  irregularity  of  the 
practice,  and  said  he  had  not  turned  his  at- 
tention to  the  point  while  considering  the  case, 
but  had  passed  directly  on  to  an  examination 
of  the  merits. 

The  court  has  since  repeatedly  refused  to 
entertain  a  question  upon  the  demurrer,  after 
the  party  has  amended  by  joining  an  issue  of 
fact,  as  well  where  the  case  came  before  the 
C.  P.  on  certiorari,  as  on  appeal ;  though  I  do 
not  find  that  the  point  has  got  into  the  books. 

The  court  below  erred,  and  the  judgment 
must  be  reversed. 

Ordered  accordingly. 

Cited  in— 4  Denio,  595 ;  11  Hun,  579 ;  3  Barb.,  611, 
612:  60  Barb.,  543;  1  E.  D.  8.,  618;  7  Wall.,  92;  9 
Wall.,  762;  39  N.  J.  L.,  301. 


*MILLIKEN 

v. 
SELYE  AND  LUNT. 
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Replevin — Pleading— Affidavit  and  Bond — Dis- 
tress for  Rent. 

In  replevin,  the  affidavit  and  bond  required  by  2 
R.  S..  523,  sec.  7,  are  essential  to  the  sheriff's  right  of 
executing  the  writ. 

To  an  avowry  that  the  goods  in  question  were 
taken  by  way  of  distress  for  rent  while  on  the  de- 
mised premises,  the  plaintiff  pleaded  a  prior  seizure 
under  a  writ  of  replevin  issued  in  his  favor  against 
the  tenant,  and  that  the  defendant  took  the  goods 
before  a  reasonable  time  had  elapsed  for  their  re- 
moval :  but  the  plea  did  not  show  that  any  affidavit 
or  bond  was  ever  delivered  to  the  officer  by  whom 
the  writ  was  executed.  Held,  that  the  plea  was  bad. 

After  the  seizure  of  property  on  demised  prem- 
ises, by  virtue  of  a  writ  of  replevin,  it  is  to  be 
deemed  in  custodiam  leyis  and  is,  therefore,  not  li- 
able to  distress  for  rent  until  a  reasonable  time  for 
its  removal  shall  have  elapsed.  Semble. 

Citations— 2  R.  S.,  523,  sec.  7 ;  12  Wend..  194 ;  Co. 
Litt..  476;  Willes,  136;  Com.  Land.  &  Ten.,  377;  17 
Wend.,  358. 

THE  plaintiff  declared  in  replevin  for  taking 
three  engine  lathes  and  some  other  arti- 
cles, August  10,  1843,  from  certain  premises 
in  the  City  of  Rochester.  Avowry  and  cog- 
nizance by  the  defendants  respectively,  that 
the  taking  was  by  virtue  of  a  distress  warrant 
for  rent  due  the  defendant  Selye,  from  one 
Kenyon,  to  whom  the  premises  were  demised. 
Plea,  that  August  9,  1843,  the  property  was 
seized  under  a  writ  of  replevin  in  favor  of  the 
plaintiff  against  Kenyon,  and  was  in  the  cus- 
tody of  the  sheriff  by  virtue  of  the  writ  when 
the  defendants  took  it;  alleging  that  a  rea- 
sonable time  for  removing  the  property  had 
not  elapsed  before  the  taking  complained  of. 
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Demurrer,  assigning  for  cause  that  the  plea  did 
not  show  the  making  and  delivery  to  the  sher- 
iff of  the  affidavit  and  bond  required  by  2  R. 
S.,  523,  sec.  7.  Joinder. 

Mr.  E.  Mather,  for  plaintiff. 

Mr.  J.  C.  Campbell,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  plea  is 
bad  for  the  reason  assigned  in  the  special 
cause  of  demurrer.  The  statute  forbids  the 
execution  of  a  writ  of  replevin  in  any  case,  un- 
less the  requisite  affidavit  and  bond  be  deliv- 
ered to  the  sheriff.  A  compliance  with  the 
statute  is  in  the  nature  of  a  condition  prece- 
624*]  dent  *to  the  right  of  serving  the  writ; 
and  if  there  be  no  compliance,  the  writ  is  a 
nullity.  2  R.  S.,  523,  sec.  7;  Berrien  v.  West- 
trvelt,  12  Wend.,  194. 

Independently  of  this  objection,  the  plea  was 
probably  well  enough.  After  the  taking  by 
virtue  of  a  writ  of  replevin,  the  property  is  to 
"be  deemed  in  custodiamlegis  and,  therefore,  not 
liable  to  distress;  Co.  Litt.,  476;  Willes,  136; 
€om.  Land.  &  T.,  337;  and  a  reasonable  time 
is  allowed  to  remove  it.  Gilbert  v.  Moody,  17 
Wend.,  358. 

Judgment  for  the  defendants. 

Cited  in— 3  Denlo,  57 ;  3  How.  Pr.,  302 :  63  How.Pr., 
441. 


ADDERLY  e.  STORM  &  BAILEY. 

Transfer  of  Stock  as  Collateral  Security — Re- 
Transfer— Sufficiency  of— Liability  of  Stock- 
holders—  Who  are  Stockholders. 

In  1837,  one  B.,  being  indebted  to  the  defendants, 
transferred  to  them  certain  shares  of  stock  in  the 
Rossie  Galena  Company,  on  the  books  of  the  Com- 
pany, and  delivered  to  the  defendants  the  usual  cer- 
tificate for  the  shares.  By  a  writing  executed  at  the 
time,  it  appeared  that  the  defendants  were  author- 
ized to  dispose  of  the  stock  for  $200  per  share,  and 
apply  the  proceeds  in  payment  of  B.'s  debt  as  it  be- 
came due ;  but  if  the  debt  was  paid  before  the  stock 
was  disposed  of,  they  were  to  return  the  same  or  ac- 
count for  it.  The  debt  was  paid  in  September,  1838, 
whereupon  the  defendants  returned  the  certificate 
to  B.,  with  a  written  indorsement  authorizing  his 
son  to  re-transfer  the  stock.  This  authority,  how- 
ever, turned  out  to  be  insufficient,  and  a  more  for- 
mal one  was  afterwards  given,  but  the  re-transfer 
was  not  made  either  on  the  books  of  the  Company 
or  otherwise,  until  March,  1840.  Held,  that  the  de- 
fendants were  stockholders  until  the  time  of  the 
re-transfer,  and  were,  therefore,  liable  for  debts 
contracted  by  the  Company  in  January,  1840. 

Otherwise,  had  the  defendants  assigned  the  stock 
to  B.,  on  receiving  payment  from  him,  although  no 
transfer  was  made  on  the  books  of  the  Company. 
Semtde. 

In  determining  who  are  stockholders,  the  court 
will  not  look  beyond  the  legal  title,  except,perhaps, 
where  there  has  been  a  fraudulent  transfer  to  avoid 
liability. 

Citations-Laws.  1837,  p.  445,  sees.  7,  9.  10;  2  Hill. 
285 ;  2  Cow.,  770 ;  17  Mass.,  330 ;  2  Hill,  265,  271. 

rpIIE  defendants  were  sued  as  stockholders  of 
1  the  Rossie  Galena  Company,  for  a  debt 
which  the  Company  owed  the  plaintiff,  he 
having  recovered  a  judgment  against  the  Com- 
pany, on  which  execution  had  been  issued  and 
returned  unsatisfied.  See  charter,  Stat.  of 
1887.  p.  445,  sees.  9,  10.  The  cause  was  tried 
O25*]in  July,  *1848,  before  Willard,  C.  Judge. 
at  the  St.  Lawrence  Circuit.  The  plaintiff's 
demand  was  a  note  made  by  the  Company  for 
$52  77,  dated  January  16,  1840.  In  August, 
1887,  B.  T.  Nash  &  Co.  were  indebted  to  the 
defendants  in  the  sum  of  $1,107.28,  for  which 
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Nash  &  Co.  gave  their  three  promissory  notes 
payable  in  five,  six  and  seven  months  from 
that  time.  At  the  same  time,  J.  C.  Bush,  one 
of  the  firm  of  Nash  &  Co.,  transferred  six 
shares  of  his  stock  on  the  books  of  the  Com- 
pany to  the  defendants,  and  delivered  to  the 
defendants  the  usual  certificate  for  the  six 
shares.  On  receiving  the  certificate,  the  de- 
fendants gave  Bush  a  receipt,  stating  that  they 
had  received  the  six  shares  of  stock,  which 
they  were  to  dispose  of  at  any  time  for  $200 
per  share,  and  apply  the  funds  to  the  pay- 
ment of  the  three  notes  of  Nash  &  Co. ;  or  if 
not  sold  when  the  notes  should  be  paid,  they 
were  to  return  the  scrip  to  Bush,  or  account 
for  it.  The  last  of  the  notes  was  paid  in  Sep- 
tember, 1838.  Soon  afterwards,  the  defendants 
returned  the  scrip  to  Bush,  with  a  written  in- 
dorsement authorizing  his  son  to  transfer  the 
stock.  Bush  supposed  the  transfer  had  been 
made;  but  he  afterwards  learned  that  the  au- 
thority given  to  his  son  was  not  deemed  suffi- 
cient. He  then  got  a  more  formal  power  from 
the  defendants,  by  which  G.  W.  Shepard  was 
authorized  to  make  the  transfer.  This  was 
dated  December  10,  1839;  and  Shepard  made 
the  transfer  on  the  books  of  the  Company,  as 
the  attorney  for  the  defendants,  March  2, 
1840.  The  judge  decided  that  the  defendants 
held  the  stock  in  the  nature  of  a  pledge,  and 
were  not  stockholders  within  the  meaning  of 
the  statute;  that  they  gave  the  order  for  the 
re-transfer  of  the  stock  before  the  plaintiff's 
debt  was  contracted,  and  afterwards  had  no 
interest  in  the  stock  whatever.  A  nonsuit  was, 
therefore,  ordered,  to  which  the  plaintiff  ex- 
cepted ;  and  he  now  moved  for  a  new  trial  on 
a  bill  of  exceptions. 

Mr.  R.  H.  Gillet.  for  plaintiff. 

Mr.  M.  T.  Reynolds,  for  defendants. 

* By  the  Court,  Bronson,  J.  Bythe[*626 
charter,  the  stockholders  are  made,  jointly 
and  severally,  personally  liable  for  the  pay- 
ment of  the  debts  of  the  Corporation;  Stat.  of 
1887,  p.  445,  sees.  9,  10;  and  under  a  like  pro- 
vision in  relation  to  the  Rossie  Lead  Mining 
Company,  we  held  that  the  liability  was  upon 
those  who  were  stockholders  at  the  time  the 
debt  was  contracted.  Moss  v.  Oakley,  2  Hill, 
265.  So  far  as  any  question  appears  to  have 
been  made  on  the  trial,  the  plaintiff's  debt  was 
contracted  at  the  time  the  note  bears  date, 
which  is  January  16,  1840.  At  that  time  the 
names  of  the  defendants  stood  on  the  books  of 
the  Company  as  the  owners  of  six  shares  of 
the  stock,  though  they  had  previously  ceased 
to  have  anything  more  than  the  formal  title. 
The  debt  for  the  security  of  which  they  held 
the  stock  was  fully  paid  in  1838,  and  the  scrip 
or  certificate  was  returned  to  Bush,  with  an 
informal  power  to  re-transfer  the  stock.  On 
learning  that  the  authority  was  defective,  the 
defendants  executed  another  and  a  sufficient 
power  in  December,  1839;  but  the  transfer  was 
not  actually  made  until  after  the  plaintiff's 
debt  was  contracted. 

Before  the  notes  of  Nash  &  Co.  were  paid, 
I  cannot  doubt  that  the  defendants  were  stork- 
holders  within  the  meaning  of  the  statute,  and 
answerable  as  such  to  the  creditors  of  the 
Company.  They  did  not  receive  the  stock  as 
a  pawn  or  pledge;  for  the  whole  legal  interest 
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•was  vested  in  them,  and  they  might  sell  and 
transfer  the  property  at  pleasure.  They  not 
only  stood  as  owners  on  the  books  of  the 
Company,  where  by  the  charter  the  stock  was 
made  transferable;  sec.  7;  but  they  had  the 
usual  evidence  of  ownership  in  a  certificate 
signed  by  the  president  and  secretary  of  the 
Corporation.  If  we  could  look  beyond  the  le- 
gal title  and  notice  the  equitable  interest,  the 
case  would  not  be  materially  changed.  By  the 
receipt  which  the  defendants  gave  to  Bush, 
they  had  the  right  to  dispose  of  the  stock  at 
any  time;  though  before  the  notes  of  Nash  & 
Co.  fell  due,  they  were  restricted  to  a  particu- 
lar price.  After  the  notes  became  due,  they 
could  sell  at  the  market  value.  I  may  add, 
that  they  held  the  stock  for  a  sum  which  great- 
ly exceeded  both  its  nominal  and  actual  value. 
But  it  is  enough  that  they  clearly  had  the  legal 
627*]  *title  to  the  stock,  which  they  took, 
so  far  as  third  persons  are  concerned,  with  all 
the  rights,  and  subject  to  all  the  liabilities, 
which  that  title  could  confer  or  impose. 

After  the  notes  of  Nash  &  Co.  had  been  paid, 
and  the  defendants  had  given  a  power  to  re- 
transfer  the  stock  to  Bush,  the  question  is  one 
of  more  apparent  difficulty.  But  it  will,  I 
think,  be  found  that  the  difficulty  arises  main- 
ly from  the  increased  hardship  of  the  case. 
The  nature  of  the  question  is  not  changed,  so 
far  as  a  court  of  law  is  called  upon  to  deal 
with  it.  I  have  already  said  that  this  was  not 
a  pawn  or  pledge  of  the  stock.  Neither  was 
it  strictly  a  mortgage.  The  conveyance  was 
not  made  upon  condition  to  become  void  on 
payment  of  the  debt.  It  was  absolute,  and  a 
re-transfer  was  necessary  to  change  the  title. 
The  most  usual  mode  of  pledging  or  hypothe- 
cating this  species  of  property  is,  to  make  an 
assignment  with  a  power  to  transfer  in  case 
the  debt  is  not  paid;  or  to  give  a  power  to  sell 
and  transfer  in  the  same  event,  without  any 
formal  assignment.  In  either  case,  the  title  is 
not  changed  until  the  transfer  is  actually  made. 
Although  the  mortgagee  or  pledgee  has  a  qual- 
ified property,  the  legal  interest  remains  in  the 
original  holder,  who  is  entitled  to  all  the  priv- 
ileges, and  subject  to  all'the  responsibilities  of 
a  stockholder;  except  so  far  as  those  privileges 
and  responsibilities  may  be  affected  by  legisla- 
tion. Here  the  transfer  was  actually  made, 
and  the  defendants  had  all  the  muniments  of  a 
perfect  title.  Bush  had  ceased  to  be  a  stock- 
holder, and  the  defendants  had  taken  his  place. 

It  is  said  that  after  the  notes  were  paid,  the 
equitable  title  to  the  property  was  in  Bush. 
There  is  some  difficulty  in  maintaining  that 
position  ;  for  by  the  terms  of  the  receipt  the 
defendants  had  the  option  to  return  or  account 
for  the  stock.  But  if  the  equitable  interest 
was  in  Bush,  the  legal  title  still  remained  in 
the  defendants.  They  might  receive  divi- 
dends, vote  at  elections,  and  enjoy  all  the  oth- 
er rights  pertaining  to  the  ownership  of  the 
property  ;  and  with  the  privileges,  they  must 
take  the  burdens  of  a  stockholder.  True,  they 
would  be  answerable  to  Bush  as  trustees  ;  but 
that  cannot  affect  their  rights  or  duties  in  re- 
spect to  third  persons.  This  is  a  peculiar  kind 
628*]  of  property.  *The  Legislature  has  pro 
vided  for  the  creation  of  the  "stock,"  pre- 
scribed the  mode  in  which  it  may  be  trans- 
ferred, and  conferred  certain  rights  and  lia- 
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bilities  upon  the  "stockholders."  After  the 
defendants  had  once  become  the  legal  owners, 
they  could  only  throw  off  the  liabilities  inci- 
dent to  that  relation  by  transferring  the  stock. 
Until  that  was  done,  they  continued  to  be 
"stockholders"  within  the  meaning  of  the 
statute.  If  we  depart  from  the  terms  of  the 
law,  and  inquire  into  the  equities  which  may 
exist  between  the  stockholder  and  some  third 
person,  it  cannot  fail  to  embarrass  creditors  in 
seeking  a  remedy  for  the  wrongs  which  may 
be  done  by  the  Corporation.  If  creditors  must 
look  beyond  the  legal  title,  they  can  never 
know  against  whom  to  proceed.  If  the  stock 
has  been  fraudulently  transferred  for  the  pur- 
pose of  avoiding  responsibility,  and  at  the  same 
time  securing  all  the  advantages  of  a  stock- 
holder, I  do  not  intend  to  say  that  the  real 
owner  cannot  be  reached.  (See,  Marcy  v.  Clark, 
17  Mass.,  380;  and  Moss  v.  Oakley,  2  Hill,  265, 
271.)  Fraud  vitiates  everything.  But  where 
there  is  nothing  but  an  honest  trust,  I  think 
the  rights  of  the  creditor  will  be  most  effect- 
ually secured,  and  the  policy  of  the  law  most 
fully  carried  out,  by  looking  to  the  legal  own- 
ership of  the  property.  There  should  be  no 
exception  to  the  rule,  unless  the  existence  of 
the  trust  appears  upon  the  face  of  the  usual 
evidences  of  ownership. 

If  on  receiving  payment  of  the  notes,  the 
defendants  had  assigned  the  stock  to  Bush,  it 
is  possible  that  this  action  could  not  have  been 
maintained.  The  assignment,  as  between  the 
parties  to  it,  would  have  passed  the  legal  in- 
terest in  the  stock,  although  no  transfer  had 
been  made  upon  the  books  of  the  Company. 
Bk.  v.  Smalley,  2  Cow.,  770.  But  the  defend- 
ants made  no  conveyance.  They  only  gave  a 
power  to  transfer;  and  until  the  transfer  was 
actually  made,  they  continued  to  be  the  legal 
"stockholders."  They  might  have  voted  at 
elections,  and  received  dividends ;  and  they 
must  answer  to  the  creditors  of  the  Corporation. 
*It  seems  to  have  been  thought  a  matter  [*62J> 
of  some  moment  that  the  plaintiff,  so  far  as 
appeared  on  the  trial,  had  not  examined  the 
stock  ledger  before  he  gave  credit  to  the  Com- 
pany. But  there  are  other  ways  in  which  he 
may  have  learned  that  the  defendants  were 
stockholders.  And  besides,  I  do  not  see  that 
the  liability  of  the  stockholder  has  been  made 
to  depend  on  the  fact  that  the  creditor  knew 
he  could  be  reached.  A  man  may  so  conduct 
as  to  render  himself  liable  to  third  persons  as 
the  member  of  a  partnership,  although  he  had 
no  real  interest  in  the  business.  But  if  he  is, 
in  fact,  a  partner,  the  manner  in  which  he  has 
conducted  is  a  matter  of  no  moment ;  nor  is 
it  important  to  inquire  whether  the  creditor 
knew  of  the  partnership  at  the  time  he  parted 
with  his  property.  So  here,  as  the  defendants 
were  in  fact  stockholders,  they  must  answer 
to  the  plaintiff,  although  he  may  not  have 
known  at  the  time  he  trusted  the  Company 
that  the  defendants  could  be  reached. 

This  is,  undoubtedly,  a  hard  case  for  the  de- 
fendants. But  many  others  are  in  the  same 
unfortunate  condition.  Any  law  which  trans- 
fers the  debts  of  a  broken  corporation  to  the 
shoulders  of  the  stockholder,  will  always  pun- 
ish some  who  are  innocent  for  the  transgres- 
sion of  others.  Men  must  look  to  that  before 
they  become  interested  in  such  a  company, 
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either  by  contributing  funds  in  the  first  in- 
stance, or  by  purchasing  stock  from  the  origi- 
nal corporators. 
New  trial  granted. 

Reviewed- 11 N.  Y.,  152 :  88  N.Y.,  415 ;  96  U.  S.,  331. 

Cited  in— 18  N.  Y.,  225 ;  85  N.  Y.,  458 ;  95  N.  Y.  120; 
47  Am.  Rep.,  16 ;  20  Hun,  359 :  23,  Hun,  344 ;  2  Barb., 
299  :  5  Barb.,  213 ;  43  Barb.,  165 ;  8  Abb.  Pr.,  221 ;  10 
Abb.  Pr.,  230:  6  Bos.,  208;  8  Bk.  Reg.,  222;  3  Biss., 
432 ;  99  U.  S..  631 ;  77  111.,  299 ;  40  Ind.,  544 ;  7  Am.  Rep., 
142,  143  (31  Iowa,  354) ;  22  Am.  Rep.,  50  (44  Md.,  356). 
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*HALL 
FOWLER  AND  STEADMAN. 


Bankruptcy — Discharge — Pending  Writ  of  Er- 
ror— Liability  of  Bail. 

Bail  in  error  remain  liable,  though  the  principal 
become  bankrupt,  and  obtain  his  discharge  pending 
the  writ.  Per  Nelson,  Ch.  J. 

So  of  bail  to  the  action,  provided  the  discharge  be 
granted  after  they  have  become  fixed ;  though  oth- 
erwise if  granted  before.  Per  Nelson,  Ch.  J. 

Where,  on  appeal  from  a  justice's  judgment,  the 
appellee  recovered,  and  the  appellant  was  after- 
wards discharged  under  the  Bankrupt  Act;  held, 
that  the  liability  of  the  surety  in  the  appeal  bond 
was  not  thereby  affected. 

Citations— 2  Russ.,  600 ;  7  Bing.,  508 :  2  Dowl.  &  R., 
337 :  1  Burr.,  244 ;  14  East,  598  ;  Eden,  Bankr.,  415 ; 
Theob.  Pr.  &  Sur.,  207;  1  T.  R.,  624. 

TIECLARATION  in  debt  on  a  bond  given 
I/  upon  appealing  from  a  justice's  judgment; 
Fowler  being  the  principal  in  the  bond,  and 
Steadman  a  surety.  The  bond  was  executed  in 
May,  1842,  and  judgment  was  recovered  against 
Fowler  on  the  appeal  in  October  following. 
The  defendants  pleaded  that  Fowler  was  dis- 
charged under  the  Bankrupt  Act  in  April, 
1843,  pursuant  to  a  petition  presented  Decem- 
ber 11,  1842. 

The  plaintiff  demurred  to  the  plea,  and  the 
defendants  joined  in  demurrer. 

Mr.  S.  Chapman,  for  plaintiff. 

Mr.  B.  F.  Chapman,  for  defendant. 

.  By  the  Court,  Nelson,  Ch.  J.  The  plea  is  no 
answer  to  the  action  so  far  as  respects  Stead- 
man, although  a  surety,  and  is,  therefore,  bad. 
Browne  v.  Carr,  2  Russell,  600;  8.  C.,7  Bing., 
508;  Langdale  v.  Parry,  2  Dowl.  &  R.,  337. 

Even  special  bail  are  not  discharged  by  the 
certificate  of  the  principal,  after  they  have  be 
come  fixed.  Woolley  v.  Cobbe,  1  Burr..  244; 
Mannin  v.  Partridge,  14 East,  599;  Theob.  Pr. 
&  Sur.,  207;  Eden,  Bankr.,  415.  Before  they 
become  fixed,  however,  as  their  only  obligation 
is  to  produce  the  body  of  the  principal  on  the 
ea.  sa. ,  and  as  that  is  released  from  arrest  by 
force  of  the  discharge,  they  may  be  relieved. 
<J31*]  *As  bail  in  error  cannot  surrender 
their  principal,  they  remain  liable,  though  the 
principal  become  a  bankrupt,  and  obtain  his 
certificate  pending  the  writ.  Southcote  v.  Brai- 
thwaite,  1  T.  R.  624;  Eden,  Bankr.,  415. 

Judgment  for  the  plaintiff. 

Cited  in— 71  N.  Y.,  470 ;  49  Wig.,  547. 


YAGER  e.  HANNAH. 

Practice — Justice's  Summons  Stating  Guute  of 
Action  Exceeding  Ifu  Jurisdiction,  a  Nullity — 
Defendant  Need  Not  Appear — Pleading. 

A  summons  Issued  by  a  justice  stating  a  cause  of 
action  exceeding  in  amount  the  jurisdiction  of  the 
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court,  is  a  nullity,  and  lays  the  defendant  under  no 
obligation  to  appear.  Semble. 

A  summons  was  issued  by  "The  Justices'  Court  in 
the  City  of  Hudson"  requiring  the  defendant  to  ap- 
pear and  answer  the  plaintiff  "in  a  plea  of  trespass 
on  the  case  to  his  damage  of  one  hundred  dollars." 
As  the  amount  thus  claimed  exceeded  the  jurisdic- 
tion of  the  court,  that  being  limited  to  $50,  the  de- 
fendant did  not  appear,  and  the  plaintiff  proceeded 
and  took  judgment  for  825.  Held,  that  the  court  had 
no  jurisdiction,  and  the  judgment  was,  therefore, 
reversed. 

Otherwise,  semble,  had  no  amount  been  stated  in 
the  summons. 

A  declaration  in  a  justice's  court  claiming  dam- 
ages to  an  amount  beyond  the  limit  of  its  jurisdic- 
tion is  bad.  Per  Beardsley,  J". 

Otherwise,  however,  if  the  declaration,  after  set- 
ting forth  a  cause  of  action  exceeding  in  amount  the 
jurisdiction,  claim  damages  within  its  limit.  Per 
Beardsley,  J. 

Citations— Laws,  1822,  p.  226,  sees.  3,  7 ;  2  R.  S.,  224, 
sees.  4,  5 ;  225,  sec.  1 :  Lnws,  1818,  p.  79,  sec.  1 ;  81,  sec. 
12 ;  1  R.  L.,  387,  sec.  1 ;  388,  sees.  2,  3  ;  1  Johns.  Cas.,  20 ; 
Bac.  Abr.,  tit.  Courts,  D,  pi.  1,  3,  4 :  9  Johns.,  366 ; 
Com.  Dig.,  tit.  County,  C,  8 ;  24  Wend.,  113;  3  Bl. 
Com.,  273;  Toml.  Die.  "Plaint;"  Cowp.,  18. 

ON  error  from  the  Columbia  C.  P.  In  Janu- 
ary, 1843,  Hannah  sued  Yager  before  "The 
Justices'  Court  in  the  City  of  Hudson"  by 
summons  requiring  the  defendant  to  appear 
and  answer  the  plaintiff  "in  a  plea  of  trespass 
on  the  case  to  his  damage  of  one  hundred  dol- 
lars." On  the  return  day  of  the  summons,  the 
plaintiff  appeared,  and  declared  in  trover  for 
"a  silver  watch  and  key  of  the  value  of  fifty 
dollars."  The  defendant  did  not  appear,  and 
the  plaintiff  recovered  judgment  for  $25  dam- 
ages, which  was  afterwards  affirmed  by  the  C. 
P.  on  cerliorari,  and  the  defendant  brought  er- 
ror. 

*Mr.  J.  Storm,  for  the  plaintiff  in  [*632 
error,  insisted,  among  other  things,  that  the 
justices  acquired  no  jurisdiction  by  the  sum- 
mons, the  amount  claimed  in  it  being  one  for 
which  they  could  not  render  judgment.  Sess. 
L.  of  1822,  pp.  226,  227,  sees.  3,  7;  2R.  S.,  224, 
sees.  4,  5;  1  R.  L.,  388,  sec.  2;  Sess.  L.  of  1818, 
p.  79,  sec.  1. 

Mr.  A.  S.  Rowley,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  The  summons 
issued  in  this  case  had  a  proper  date  and  return 
day,  and  was  duly  served  upon  the  defendant; 
and  the  only  question,  therefore,  is,  whether 
jurisdiction  could  be  acquired  by  a  summons 
demanding  "one  hundred  dollars." 

The  court  which  issued  the  summons  was 
organized  in  1822,  under  an  Act  containing  the 
following  among  other  provisions:  "Such  court 
shall  be  called  'The  Justices'  Court  in  the  City 
of  Hudson.'  etc., and  shall  have  jurisdiction  in 
the  County  of  Columbia,  to  hear,  try  and  de- 
termine all  actions  which  are  now  cognizable 
before  any  single  justice  of  the  peace  in  said 
county,  and  shall,  in  all  respects,  proceed  in 
like  manner,  except  as  is  otherwise  provided 
by  this  Act."  Sess.  L.  of  1822,  p.  226,  sec.  3. 
The  7th  section  of  the  Act  declares,  "that  the 
forms  of  the  process  now  adopted  and  used  by 
single  justices  of  the  peace,  in  the  prosecution 
of  suits  before  them,  shall  be  adopted  and  used, 
as  near  as  may  be,  by  the  said  justices'  court, 
except  that  the  same  shall  be  made  returnnhle 
before  the  said  court,  by  its  proper  title."  The 
Revised  Statutes  continue  the  jurisdiction  and 
powers  of  this  court,  as  they  previously  exist- 
ed, and  declare  "that  it  shall  proceed  in  the 
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manner  specially  provided  by  law."  2  R.  S., 
224.  sees.  4,  5;  Id.,  225,  sec.  1. 

When  the  court  was  organized  in  1822,  the 
jurisdiction  of  justices  of  the  peace  extended 
to  actions  on  the  case,  among  others,  "wherein 
the  balance  due,  or  damages  or  thine:  demand- 
ed" did  not  exceed  $50.  This  jurisdiction  was 
conferred  by  the  Act  of  April  10,  1818,  Sess. 
L.  of  1818,  p.  79,  sec.  1,  which  expressly  de- 
clared that  the  form  of  proceedings  should  be 
633*]  *in  all  respects  the  same  as  under  the 
old  $25  Act.  Id.,  81,  sec.  12.  By  that  Act,  a 
summons  or  warrant  was  required  to  state, 
among  other  things,  the  plea  to  be  answered  by 
the  defendant ;  in  other  words,  the  cause  of 
action  for  which  the  suit  was  brought.  1  R. 
L.,  388,  sees.  2,  3.  (a) 

The  court  which  rendered  the  present  judg- 
ment is  one  of  special  and  limited  powers.  It 
is  confined  strictly  to  the  authority  given  by 
statute,  and  can  take  nothing  by  implication. 
Those  claiming  in  virtue  of  its  proceedings 
must  show  affirmatively  that  it  had  jurisdic- 
tion. Crawford  v.  Reed,  1  Johns.  Cas.,  20;  Bac. 
Abr.,  tit.  Courts,  D,  pi.  1,  3,  4.  It  has,  as  we 
have  seen,  no  general  authority  to  try  actions 
of  trespass  on  the  case  without  regard  to  the 
amount  in  controversy;  but  its  authority  is  re- 
stricted to  cases  "wherein  the  balance  due,  or 
damages  or  thing  demanded"  does  not  exceed 
$50.  1  R.  L.,  387,  sec.  1;  Sess.  L.  of  1818,  p. 
79,  sec.  1  ;  Sess.  L.  of  1822,  p.  226,  sees.  3,  7. 

Here  the  action  mentioned  in  the  summons 
was  trespass  on  the  case ;  and  so  far  the  pro- 
ceedings are  unobjectionable.  But  the  "  dam- 
ages or  thing  demanded  "  amounted  to  $100 — 
a  sum  for  which  the  court  could  not  render 
judgment.  The  summons,  therefore,  required 
the  defendant  to  appear  and  answer  to  a  cause 
of  action  beyond  the  jurisdiction  of  the  court, 
and  was,  consequently,  void.  The  service  and 
return  of  it  imposed  no  obligation  on  the  de- 
fendant to  appear,  and  gave  the  court  no  au- 
thority to  proceed  in  the  suit.  Had  the  de- 
fendant appeared  and  pleaded  to  a  proper  dec- 
laration, the  objection  would  have  been  ob- 
viated ;  but,  as  there  was  no  appearance,  he 
has  waived  nothing. 

I  do  not  see  how  process  which  claims  an 
amount  in  damages  exceeding  the  jurisdiction 
can  be  lawful,  any  more  than  a  declaration  of 
that  description.  Such  a  declaration  would 
be  plainly  bad  ;  although  where  the  plaintiff 
(534*]  merely  describes  a  *demand  exceeding 
in  amount  the  jurisdiction,  but  claims  dam- 
ages within  it,  the  declaration  is  good.  Bow- 
ditch  v.  Salisbury,  9  Johns.,  366;  Com.  Dig., 
tit.  County,  C,  8;  Bennettv.  IngersoU,  24  Wend., 
113.(&) 

Had  this  summons  omitted  to  state  any 
amount  of  damages  it  might  have  been  suffi- 
cient ;  and  in  analogy  to  the  plaint,  which  is 
the  foundation  of  actions  in  the  various  courts 
of  limited  jurisdiction  in  England,  it  certainly 
would  have  been  good.  3  Bl.  Com.,  273;  Toml. 
Die.,  "Plaint;"  Rowland  v.  Veale,  Cowp.,  18. 
But  this  is  not  a  case  where  the  amount  for 
which  the  action  was  brought  has  been  omit- 

(a)  The  language  of  the  Revised  Statutes  prescrib- 
ing the  requisites  of  a  summons  and  warrant,  is  sub- 
stantially the  same  as  that  contained  in  the  old  $25 
Act.  2  R.  S.,  228.  sec.  14;  Id.,  229,  sec.  20. 

(b)  See  Cowen,  Tr.,  29, 30,  2d  ed.,  and  cases  cited. 
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ted  in  the  process.  The  plaintiff  has  taken 
out  process  by  which  the  defendant  was  re- 
quired to  appear  and  answer  to  a  demand  of 
$100.  This  process  was  wholly  unauthorized. 
The  court  had  no  authority  to  entertain  such 
an  action,  or  to  require  anyone  to  answer  such 
a  claim ;  and  the  defendant  was  justified  in 
omitting  to  notice  the  mandate.  It  issued 
without  authority,  and  imposed  no  obligation. 
The  court  lacked  jurisdiction  over  the  cause 
of  action  stated,  and  none  was  acquired  over 
the  person  of  the  defendant.  The  original 
judgment  and  that  of  the  C.  P.  should  be  re- 
versed. 
Ordered  accordingly. 

Re-affirmed— 1  Denio,  568. 

Explained— 4  Barb.,  323. 

Cited  in— 4  Denio,  571 ;  3  Barb.,  608 ;  5  Barb.,  674  ; 
13  Barb.,  332 ;  14  Barb.,  262 ;  40  How.  Pr.,  216 ;  43  How 
Pr.,  38;  62  How.  Pr.,  60;  2  Co.  R.,  142. 


COLE,  COE  AND  COE  v.  IRVINE. 

Adverse  Possession — Deed  of  Lands  Held  Ad- 
versely, Void— Remedies — Ejectment  and  Writ 
of  Right  — Parties — Tenants  in  Common  — 
Pleading. 

A  deed  of  lands  held  adversely  to  the  grantor  is 
utterly  void  in  respect  to  the  person  thus  holding. 

In  ejectment  brought  as  a  substitute  for  a  writ  of 
right  to  enforce  a  claim  which  accrued  before  the 
Revised  Statutes  took  effect,  an  adverse  possession 
of  twenty-five  years  must  be  shown  in  order  to  bar 
the  action.  Per  Beardsley,  J. 

Otherwise,  if  the  case  be  one  in  which  a  writ  of 
right  could  not  have  been  maintained. 

Where  the  action  is  brought  by  two  out  of  three 
or  more  tenants  in  common,  claiming  an  undivided 
interest  jointly,  it  cannot  be  maintained  as  a  sub- 
stitute for  a  writ  of  right  and.  therefore,  an  ad- 
verse possession  of  twenty  years  will  operate  as  a 
bar. 

Tenants  in  common  of  real  estate  have  not  a  joint 
property ;  though  otherwise  as  to  their  possession. 
Per  Beardsley,  J. 

*Under  a  declaration  in  ejectment  claiming  [*635 
an  undivided  half  or  third  of  the  premises,  the 
plaintiff  cannot  recover  two  sevenths. 

Citations— 1  R.  L.,  185,  sec.  2 ;  2  R.  S.,  293,  sees.  5-8 ; 
300.  sec.  45 ;  303,  sees.  1,  2,  3 ;  341,  sec.  11 ;  343,  sec.  24 ; 
10  Wend..  104;  Roscoe,  Real  Act.,  7,  8,  176,  177; 
Stearns,  Real  Act.,  172,  320,  2d  ed. ;  Co.  Litt.,  195-198, 
293  a ;  1  H.  Bl.,  1 ;  2  Saund.,  45,  n. ;  7  Wend..  260 ;  1  R. 
S.,  753.  sec.  17  ;  Ad.  Ej.,  186, 187;  2  Wils.,  232;  2  Cai., 
169, 174, 175 ;  5  Cow..  188 ;  3  Wend.,  149 ;  17  Wend.,  75. 

"I?  JECTMENT,  commenced  January  25, 1841, 
X.J  and  tried  at  the  Oswego  Circuit  in  June, 
1843,  before  Gridley,  C.  Judge.  The  declara- 
tion contained  six  counts,  the  third  of  which 
alleged  that  the  two  plaintiffs,  John  D.  and 
Matthew  D.  Coe,  owned  jointly  an  undivided 
half  of  the  premises ;  and  the  fifth  count  al- 
leged that  they  owned  jointly  an  undivided 
third.  The  other  counts  related  to  the  sup- 
posed right  of  the  plaintiff  Cole,  except  the 
first,  which  claimed  that  the  whole  of  the 
premises  belonged  to  the  three  plaintiffs  jointly. 
The  principal  questions  in  the  case  arose  upon 
the  following  facts :  The  plaintiffs  proved  a 
valid  paper  title  to  the  premises  in  John  D. 
Coe,  Sr.,  the  father  of  John  D.  and  Matthew 
D.  Coe,  two  of  the  plaintiffs,  by  deed  executed 
in  1790.  John  D.  Coe,  Sr.,  died  May  4,  1834, 
leaving  seven  children,  and  without  having 
made  any  will.  The  defendant  proved  that, 
in  the  summer  of  1818,  he  entered  into  posses- 
sion of  the  premises,  and  had  continued  to  pos- 
sess the  same  ever  since,  claiming  in  hostility 
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to  John  D.  Coe,  Sr.,  and  his  heirs.  It  was 
also  proved  .hat  September  25,  1819,  John  D. 
Coe,  Sr.,  gave  a  deed  of  the  premises  to  his 
two  sons,  John  D.  and  Matthew  D.  Coe,  who, 
December  26, 1837,  conveyed  to  Cole,  the  other 
plaintiff.  Much  additional  evidence  was  given 
at  the  trial  relating  to  points  not  deemed  suf- 
ficiently important  to  be  here  noticed.  The 
defendant  insisted,  among  other  things:  1. 
That  the  deeds  under  which  Cole  claimed, 
having  been  given  while  the  premises  were 
held  adversely,  conveyed  no  title;  2.  That  the 
plaintiffs,  John  D.  and  Matthew  D.  Coe,  were 
not  entitled  to  more  than  two  sevenths  of  the 
premises,  and  as  there  was  no  count  in  the  dec- 
laration claiming  any  such  interest,  they  could 
not  recover;  3.  That  the  present  action,  so  far 
as  the  interest  of  the  Goes  is  concerned,  was 
not  to  be  deemed  a  substitute  for  a  writ  of 
right,  and  was,  therefore,  barred  by  twenty 
years  adverse  possession.  A  verdict  was  ren- 
636*]  dered  for  the  plaintiff  by  consent,  *sub- 
ject  to  the  opinion  of  the  Supreme  Court  on  a 
case,  with  liberty  to  turn  the  same  into  a  bill 
of  exceptions. 

Messrs.  A.  P.  Grant  and  W.  F.  Allen, 
for  defendant. 

Mr.  B.  D.  Noxon,  for  plaintiffs. 

By  the  Court,  Beardsley,  J.  There  is  no 
ground  on  which  the  plaintiff  Cole  can  recover 
any  part  of  this  land.  As  to  him,  no  title  or 
pretense  of  title  is  shown  otherwise  than  by 
the  deed  of  December  26,  1837.  But  the  de- 
fendant was  then  in  possession  as  owner,  hold- 
ing in  hostility  both  to  the  grantors  and  grant- 
ee, and  the  deed  was,  therefore,  a  nullity. 

Upon  the  same  principle  and  on  the  same 
ground  the  deed  to  the  other  plaintiffs  from 
John  D.  Coe,  Sr.,  of  September  25,  1819,  is  to 
be  disregarded.  It  was  wholly  inoperative  in 
respect  to  the  defendant,  and  has  nothing  to 
do  with  the  case. 

On  the  decease  of  John  D.  Coe,  Sr. ,  his  es- 
tate in  the  premises  in  controversy  descended 
to  his  seven  children  as  tenants  in  common  ; 
and  if  the  declaration  is  adapted  to  the  case, 
his  sons,  John  D.  and  Matthew  D.  Coe,  are 
entitled  to  recover  two  sevenths,  unless  their 
right  is  barred  by  the  Statute  of  Limitations. 

By  the  former  statute  twenty  years'  adverse 
possession  was  a  bar  to  a  right  of  entry,  and  a 
valid  defense  to  an  action  of  ejectment — the 
appropriate  remedy  to  enforce  that  right.  1 
R.  L..  185,  sec.  8.  The  limitation  to  a  writ  of 
right, however,  was  different,  that  being  twenty- 
five  years.  Id.,  sec.  2.  But  by  the  Revised 
Statutes  writs  of  right  are  abolished,  2  R.  S., 
343,  sec.  24,  and  the  action  of  ejectment  is 
substituted  as  a  remedy  in  all  proper  cases.  2 
R.  S.,  803,  sees.  1-8.  The  Revised  Statutes 
also  make  twenty  years  the  general  period  of 
limitation  to  this  action,  whether  brought  as  a 
substitute  for  a  writ  of  right,  or  to  enforce  a 
mere  right  of  entry.  2  II.  S.,  293.  sees.  5-8. 
This  period  of  limitation,  however,  is  not  uni- 
versal ;  for  the  statute  declares  that  the  pro- 
vision shall  not  apply  to  any  actions  com- 
menced, nor  to  any  cases  where  the  right  of 
action  accrued,  or  the  right  of  entry  existed, 
before  the  time  when  the  chapter  containing 
637*]  *the  limitation  took  effect;  but  that 
all  such  cases  should  remain  subject  to  the 
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laws  then  in  force.  2  R.  S.,  300,  sec.  45.  This 
chapter  took  effect  January  1,  1830,  at  which 
time  John  D.  Coe,  Sr.,  had  good  right  and 
title  to  the  land  in  controversy.  The  defend- 
ant was  then  in  possession,  claiming  an  estate 
in  fee,  but  in  fact  had  no  right  or  title  what- 
ever. A  right  of  action  had  then  accrued, 
and  a  right  of  entry  then  existed,  in  favor  of 
John  D.  Coe,  Sr. ;  and.  but  for  the  Revised 
Statutes,  he  might  have  proceeded  by  writ  of 
right,  or  an  action  of  ejectment,  at  his  election. 
The  Revised  Statutes  changed  his  remedy,  but 
did  not  affect  his  right  or  title.  He  could  not 
bring  a  writ  of  right,  for  that  was  abolished; 
but  he  could  bring  the  action  of  ejectment  a& 
!  a  substituted  remedy,  2  R.  S.,  303,  sec.  2,  and 
to  such  a  case  the  limitation  of  twenty  years 
does  not  apply.  2  R.  S.,  300,  sec.  45;  McCor- 
mick  v.  Barnum,  10  Wend.,  104.  (See,  Failing 
v.  ScJienck.  3  Hill,  344.) 

This  right  of  action  existed  in  full  force 
when  John  D.  Coe,  Sr.,  died  in  1834.  On  his 
decease,  the  estate  descended  to  his  heirs;  and 
at  common  law  they  might  have  brought  writs 
of  right  against  the  defendant,  counting  on  the 
seisin  of  their  ancestor.  Under  the  statute 
they  might  resort  to  the  substituted  remedy  by 
ejectment,  and  that  would  not  be  barred  by 
an  adverse  possession  short  of  twenty-five 
years;  for  the  right  of  action  having  accrued 
before  the  Revised  Statutes  took  effect,  the 
case  remained  subject  to  the  law  previously  in 
force.  2  R.  S.,  300,  sec.  45.  And  as  the  prem- 
ises had  not  been  held  adversely  for  twenty- 
five  years  when  this  action  was  brought,  it 
was  not  barred  by  lapse  of  time,  provided  it 
can  be  sustained  as  a  substituted  remedy  for  a 
writ  of  right. 

But  can  this  action  be  regarded  as  a  substi- 
,  tute  for  a  writ  of  right?  As  such,  it  is  an  ac- 
tion brought  by  two  of  the  seven  children  and 
heirs  of  John  D.  Coe,  deceased,  to  recover 
upon  the  strength  of  a  title  which  descended 
from  him  at  his  death.  The  heirs  were  never 
actually  seised  and,  in  writs  of  right,  must 
have  counted  on  the  seisin  of  their  ancestor. 
This  is  perfectly  settled.  Roscoe,  Real  Ac- 
tions, 176.  177;  Stearns,  Real  Actions,  320,  2d 
*ed.;  Co.  Litt.,  293a;  2  Saund.,  45,  ».;[*638 
Dally  v.  King,  1  H.  Bl.,  1;  Williams  v.  Wood- 
ard,  7  Wend.,  250. 

These  children  took  the  estate  as  tenants  in 
common.  1  R.  S.,  753,  sec.  17.  And  in  En- 
gland, an  action  of  ejectment  founded  on  a 
joint  demise  by  such  tenants  cannot  be  sus- 
tained. Adams,  Ej.,  186,  187;  lleatherly  v. 
Weston,  2  Wils.,  282.  This  rule  has  been  dis- 
regarded here,  however,  and  actions  of  eject- 
ment founded  on  a  joint  demise  by  tenants  in 
common  have  been  sustained.  Jackson  v.  Bradt, 
2  Cai.,  169,  174;  Malcom  v.  Rogers,  5  Cow., 
188;  Doe  v.  Butler,  8  Wend.,  149.  The  princi- 
ple on  which  these  cases  proceed  is,  that  the 
possession  of  tenants  in  common  is  joint,  and 
that  they  may  join  in  disposing  of  that  inter- 
est. The  demise  alleged  in  the  old  action  of 
ejectment  was  of  a  possessory  interest,  and  no 
more;  and  such  a  right  only  was  recovered. 

But  although  that  doctrine  may  be  sound  as 
to  the  mere  right  of  possession  of  tenants  in 
common,  it  has  no  application  to  their  right 
of  property.  They  have  not,  as  joint  tenants 
and  coparceners  have,  a  joint  right  of  property. 
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Their  freeholds  are  several  and.  therefore, 
they  could  not,  at  common  law,  join  in  real 
actions.  Co.  Litt.,  195-198;  Roscoe,  Real  Ac- 
lions,  7,  8;  Stearns.  Real  Actions,  172,  2d  ed.; 
Jackson  v.  Bradt,  2  Cai.,  175;  Malcom  v.  Rogers, 

5  Cow.,  188.     If  this  action,  therefore,  is  to  be 
regarded  as  a  substitute  for  a  writ  of  right,  it 
was  not  well  brought  by  the  two  Coes  jointly, 
for  it  will  lie  only  "in  the  same  cases  in  which 
a  writ  of  right"  might  have  been  brought  pri- 
or to  the  Revised  Statutes;  2  R.  S.,  308,  sec  2; 
and  a  joint  writ  of  right  could  not  be  sustained 
by  two  tenants  in  common. 

Nor  is  the  case  aided  by  the  statute  which 
declares  that  where  several  persons  are  "en- 
titled to  real  estate,  as  tenants  in  common,  etc., 
they  may  bring  one  action  for  the  recovery 
thereof,  or  may  bring  several  actions  for  their 
respective  shares  or  interests."  2  R.  S.,  341, 
sec.  11.  In  the  present  instance,  seven  per 
sons  were  entitled  as  tenants  in  common  to  the 
land  in  suit.  At  common  law,  each  might 
639*]  have  brought  a  writ  of  right  for  *his 
share  or  interest,  but  they  could  not  have  sued 
jointly.  This  section  changes  the  common  law 
as  it  authorizes  a  joint  action  to  be  brought  by 
all  the  tenants  in  common.  But  if  all  do  not 
join  in  one  action,  each  must  bring  a  separate 
suit  for  his  individual  share.  The  statute  does 
not  authorize  two  out  of  seven  tenants  in  com- 
mon to  bring  a  joint  action. 

I  am,  therefore,  of  opinion  that  the  present 
action,  if  regarded  as  a  substitute  for  a  writ  of 
right,  was  improperly  brought  in  the  names  of 
the  two  Coes  jointly.  If  regarded,  however, 
as  an  ordinary  action  of  ejectment,  brought  to 
enforce  a  mere  right  of  entry,  it  is  barred  by 
an  adverse  possession  of  twenty  years.  In  nei- 
ther aspect  can  the  plaintiffs  recover,  for  Cole 
shows  no  right  whatever  to  sustain  the  action 
in  his  favor. 

Aside  from  the  defense  resting  on  adverse 
possession,  it  would  seem  that  the  Coes  would 
be  entitled  to  recover  two  sevenths  of  the  land 
in  controversy.  But  they  make  no  such  claim 
in  this  case.  In  one  count  of  the  declaration, 
they  claim  an  undivided  half,  and  in  another 
an  undivided  third.  Neither  count  is  adapted 
to  the  right  which  they  once  had,  and  for  that 
reason,  also,  judgment  should  pass  against 
them.  Holmes  v.  Seely,  17  Wend.,  75.  (a) 

Judgment  for  the  defendant. 

Deed  of  lands  held  adversely—  Validity  of.  Cited  in 
—15  Barb.,  496 ;  17  Abb.  Er.,  458. 

Ejectment  brought  as  substitute  for  writ  of  right- 
Barred  by  adverse  possession  of  twenty-five  years. 
Cited  ID— 4  Denio,  209 ;  9  Barb.,  293 : 12  Barb.,  357 ;  15 
Barb.,  493. 

Ejectment—  Variance.    Cited  in— 2  Barb.,  158,  340: 

6  Barb..  131 ;  12  111.,  423 ;  54  Am.  Dec.,  414 ;  17  Wis.,  174. 
Stat.  of  Lim.—Acts  prospectively.  Cited  in— 9  N.  Y., 

360;  15  Barb..  184. 

Tenants  in  common— Joinder  of,  in  action  in  respect 
to  fands.  Cited  in— 62  N.  Y.,480: 5  Hun.  296;  17  Barb.,155. 

Also  cited  in— 41  N.  Y.,  424. 

(n)  See  Gillett  v.  Stanley,  1  Hill,  121. 


LEGGETT  v.  RAYMOND. 

Pleading  and  Practice  in  Justice  Court —  Vari- 
ance—  Waiver  of  Irregularity — Guaranty  of 
Payment  of  Note — Parties. 

The  summons  and  declaration  in  a  justice's  court 
must  agree  in  respect  to  the  names  and  number  of 
the  defendants.  Semble. 
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Where  the  summons,  however,  was  against  L.  and 
V.,  but  was  not  served  upon  V.,  and  the  declaration 
was  against  L.  alone,  who  pleaded  the  general  issue  ; 
held,  that  the  plea  amounted  to  a  waiver  of  the  ir- 
regularity. 

A  note  dated  on  the  15th,  and  made  payable  to  L. 
or  bearer  in  six  montbs  was  transferred  by  L.  on 
the  29th,  with  an  indorsement  upon  it  signed  by 
him  in  these  words :  "I  guaranty  the  payment  of 
this  note."  Held,  in  an  action  brought  by  R.  to  re- 
cover the  amount  of  the  note,  that  L.  was  liable  as 
indorser,  on  proof  of  demand  and  notice,  though  it 
did  not  appear  that  the  guaranty  was  made  to  R. 

Semble,  however,  that  R.  could  not  recover  against 
L.,  as  maker,  without  other  proof. 

Citations— Cow.  Tr.,  586,  2d  ed.;  24  Wend.,  456 :  3 
Hill,  584 ;  1  Hill,  256 ;  4  Hill.  420. 

TERROR*  to  the  Saratoga  C.  P.  A  [*64O 
Xj  summons  was  issued  by  a  justice  in  favor 
of  Raymond  against  Leggett  and  Abram  Viele. 
The  summons  was  served  only  upon  Leggett, 
who  alone  appeared.  The  plaintiff  declared  on 
a  note  and  guaranty  as  follows: 

"Jan.  15,  1842.  Six  months  after  date,  for 
value  rec'd,  I  promise  to  pay  Peleg  H.  Leg- 
gett or  bearer  twenty-two  dollars  and  fifty 
cents  with  interest  until  paid. 

ABRAM  VIELE." 

The  guaranty  was  written  on  the  back  of 
the  note,  and  was  in  these  words: 

"January  29,  1842.  I  guaranty  the  payment 
of  this  note.  PELEG  H.  LEGGETT." 

The  defendant  pleaded  the  general  issue; 
and,  after  an  adjournment,  the  cause  was  tried. 
The  plaintiff  proved  that  when  the  note  be- 
came due  he  demanded  payment  of  Viele,  and 
gave  notice  of  non-payment  to  the  defendant. 
On  this  evidence  the  justice  gave  judgment  for 
the  plaintiff:  which  the  C.  P.  affirmed  on  cer- 
tiorari,  and  thereupon  the  defendant  brought 
error. 

Messrs.  Bockes  and  Nash,  for  plaintiff  in 
error. 

Mr.  H.  W.  Merrill,  for  defendant  in  error. 

By  the  Court,  Brpnspn,  J.  As  I  understand 
the  return  of  the  justice,  the  summons  was 
not  served  upon  Viele,  and  the  declaration  and 
all  the  subsequent  proceedings  were  against 
Leggett  and  him  only.  It  has  been  suggested 
that  the  summons  in  a  justice's  court  is  like 
non-bailable  process  in  courts  of  record;  that 
although  the  summons  is  against  several,  the 
plaintiff  may  declare  against  each  separately. 
Cow.  Tr.,  586,  2d  ed.  I  am  not  prepared  to 
subscribe  to  that  doctrine.  I  fear  it  would 
lead  to  bad  ends.  But  Leggett  might  waive 
the  irregularity,  as  I  think  he  did  by  pleading 
to  the  declaration,  which  was  against  himself 
alone.  He  should  have  taken  the  objection 
then  that  the  pleading  did  not  follow  the  proc- 
ess. Indeed  the  process  *may  be  laid  [*641 
out  of  the  case.  It  is  enough  that  the  parties 
appeared  before  the  justice  and  joined  an  issue. 

This  brings  us  to  the  merits  of  the  case.  In 
my  opinion,  the  contract  of  the  defendant  is  a 
guaranty,  and  nothing  else;  and  then  the 
plaintiff  cannot  recover  for  two  reasons:  1. 
The  agreement  is  void  by  the  Statute  of  Frauds 
for  the  want  of  a  consideration;  and  2.  It  does 
not  appear  that  the  plaintiff  was  a  party  to  the 
contract,  and  a  guaranty  is  not  negotiable. 
But  my  opinion  has  been  overruled,  and  ac- 
cording to  the  cases  this  was  either  a  new  prom- 
issory note  made  by  the  defendant  on  the  back 
of  Viele's  note;  or  else  it  was  an  indorsement 
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of  the  original  note.  There  is  great  difficulty 
in  saying  that  the  plaintiff  can  proceed  on 
the  notion  that  this  was  a  new  promissory 
note;  for  the  defendant's  contract  is  not  in 
terms  negotiable,  as  was  the  case  in  Eetchett 
v.  Burns,  24  Wend.,  456.  And  it  does  not  ap- 
pear that  the  promise  was  made  to  the  plaint- 
iff as  was  the  case  in  Manrow  v.  Durham,  3 
Hill,  584.  In  Luqueer  v.  Prosser,  1  Hill,  256, 
this  court  went  upon  the  ground  that  the 
guarantor  was  liable  with  the  other  parties  as 
a  joint  and  several  maker.  But  the  Court  of  Er- 
rors in  reviewing  our  decision,  seems  to  have 
held  that  Prosser  was  an  indorser  of  the  note; 
and  that  the  judgment  might  be  supported 
upon  that  ground.  Prosser  v.  Luqueer,  4  Hill, 
420.  According  to  that  doctrine,  the  defendant 
in  this  case  may  be  regarded  as  an  indorser  of 
the  note  of  Viele,  and  having  been  properly 
•charged  as  such,  the  action  may  well  be  main- 
tained. If  we  can  get  rid  of  the  special  con- 
tract which  the  defendant  actually  made,  it 
then  stands  as  the  common  case  of  a  note  in- 
dorsed in  blank  by  the  payee.  Such  a  contract 
imports  a  consideration,  and  is  in  its  own  nat- 
ure negotiable.  It  matters  not  to  whom  the 
defendant  passed  the  note.  The  holder  may 
sue. 

Judgment  affirmed. 

Overruled— 2  N.  Y.,  646. 

Explained— 5  Denlo,  492 ;  14  Vroom.,  133 :  39  Am. 
Rep.,  555. 

Cited  in-2  N.  Y.,  227  ;  21  N.  Y.,  321 ;  2  Barb.,  55 :  6 
Barb.,  307;  10  Barb.,  639;  13  Barb.,  546;  20  Wall.,  311; 
43  N.  J.  L,,  133. 


«42*]  *DAVID  M.  AND  HARRIET  SCO- 
FIELD,  by  their  Next  Friend, 

v. 
JULIA  A.  SCOFIELD. 

Widow  and  Children — Exemptions  in  Favor  of, 
under  Statute — Widow's  Right  to  Possession. 

The  articles  exempted  by  statute  in  favor  of  the 
family  of  a  man  who  dies  leaving  a  widow  and  mi- 
nor children,  2  R.  S.,83,  sees.  9,  10:  Sess.  L.  of  1842,  p. 
194,  sec.  2,  are  to  remain  in  the  widow's  possession 
so  long  as  she  is  able  and  willing  to  keep  up  the  fam- 
ily circle,  and  provide  suitably  for  the  minor  chil- 
dren. 

If  the  children  leave  the  widow  during  their  mi- 
nority, contrary  to  her  wishes,  and  without  any 
fault  or  omission  on  her  part,  she  is  still  entitled  to 
the  possession  of  the  property  until  they  arrive  at 
full  age,  thougi)  they  are  provided  for  by  another. 

Otherwise,  if  it  appear  that  they  left  in  conse- 
quence of  improper  treatment  on  the  part  of  the 
widow.  Semitic. 

The  rule  on  this  subject  is  the  same,  whether  the 
widow  be  the  mother  or  step-mother  of  the  children. 

Citations— 2  R.  S.,  83,  sec.  9 ;  Laws,  1842,  p.  193,  ch. 
167,  sec.  2. 

fT  ROVER  for  household  furniture  and  other 
J-  property,  tried  before  Ruggles,  C.  Judge, 
at  the  Orange  Circuit  in  September,  1843.  The 
defendant  was  the  widow  of  Jesse  Scofleld, 
who  died  January  1,  1843,  and  the  plaintiffs 
were  his  children.  David  was  seventeen  years 
of  age,  and  Harriet  thirteen  or  fourteen.  The 
defendant  was  their  step-mother.  Thechildren 
lived  with  and  were  supported  by  the  defend- 
ant from  the  death  of  their  father  until  they 
were  removed  as  hereinafter  mentioned.  Early 
in  March,  1843,  John  H.  Tuthill  was  appointed 
guardian  for  the  children  by  the  surrogate. 
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He  soon  after  called  on  the  defendant,  and  told 
her  he  had  been  appointed  guardian ;  that  he 
understood  the  children  were  dissatisfied  in 
staying  with  her;  and  that  he  proposed  to  take 
them  away  if  they  were  willing.  A  good  deal 
of  conversation  passed  between  them,  when 
the  children  went  away  with  him.  The  wit- 
nesses thought  they  went  willingly.  The  de- 
fendant was  executrix  and  Abraham  Mead  ex- 
ecutor of  the  last  will  and  testament  of  Jesse 
Scofleld.  Early  in  April,  1843,  they  made  and 
filed  an  inventory  of  the  personal  estate  of  the 
testator,  in  which  the  appraisers  set  apart  cer- 
tain specified  articles  of  household  furniture 
and  other  property,  for  the  use  of  the  widow 
and  children,  pursuant  to  the  2d  section  of  the 
Exemption  Act  of  1842.  Stat.  of  1842,  p.  193, 
ch.  157.  On  the  6th  of  May  following,  Tuthill 
^demanded  of  the  defendant  the  prop-  [*643 
erty  which  had  been  so  set  apart,  together  with 
that  which  is  exempted  by  the  Revised  Statutes; 
2  R.  S.,  83,  sees.  9,  10;  and  this  action  was  aft- 
erwards commenced  to  recover  the  property. 
The  defendant  offered  to  prove  that  the  children 
were  taken  from  her  against  her  will,  and  with- 
out her  consent.  The  judge  rejected  the  evi- 
dence, and  charged  the  jury  that  the  plaintiffs 
were  entitled  to  recover  all  the  property,  ex- 
cept such  articles  as  are  given  to  the  widow  by 
the  10th  section  of  the  original  statute.  A  ver- 
dict was  rendered  in  favor  of  the  plaintiffs  for 
$246.97;  and  the  defendant  now  moved  for  a 
new  trial  on  a  case. 

Mr.  J.  W.  Brown,  for  defendant. 

Mr.  S.  J.  Wilkin,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  statute 
provides,  that  where  any  man  having  a  family 
shall  die  leaving  a  widow,  or  a  minor  child  or 
children,  certain  specified  articles  shall  not  be 
deemed  assets,  but  shall  be  included  and  stated 
in  the  inventory  without  being  appraised.  2. 
R.  S.,  83.  sec.  9.  The  10th  section  is  as  fol- 
lows: "The  said  articles  shall  remain  in  the 
possession  of  the  widow,  if  there  be  one,  dur- 
ing the  time  she  shall  live  with  and  provide 
for  such  minor  child  or  children.  When  she 
shall  cease  so  to  do,  she  shall  be  allowed  to  re- 
tain as  her  own,  her  wearing  apparel,  her  or- 
naments, and  one  bed,  bedstead,  and  the  bed- 
ding for  the  same;  and  the  other  articles  so 
exempted  shall  then  belong  to  such  minor 
child  or  children.  If  there  be  a  widow,  and 
no  such  minor  child,  then  the  said  articles  shall 
belong  to  such  widow."  Many  of  the  enumer- 
ated articles  are  such  as  would  be  indispensa- 
ble in  keeping  up  the  family  state;  but  would 
be  of  no  importance,  beyond  their  intrinsic 
value,  if  the  family  should  be  broken  up.  The 
widow,  where  there  is  one,  is  selected  as  the 
head  of  the  family;  and  the  use  of  all  the  ex- 
empted property  is  given  to  her  "during  the 
time  she  shall  live  with,  and  provide  for  such 
minor  child  or  children;  when  she  shall  cease 
so  to  do,"  the  property  is  to  be  divided.  If  the 
*words  are  taken  literally,  the  right  [*O44 
of  the  widow  is  gone  whenever  the  children 
choose  to  leave  her,  although  she  may  be 
wholly  without  fault.  But  I  think  the  Legis- 
lature intended  she  should  have  the  property 
so  long  as  she  was  both  able  and  willing  to 
keep  up  the  family  circle,  and  provide  for  the 
childreu.  The  words  "when  she  shall  cease  so 
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to  do,"  imply  a  neglect  or  omission  on  her  part, 
and  make  the  division  of  the  property  depend 
on  the  will  of  the  mother,  rather  than  the  will 
of  the  children.  So  long  as  she  is  ready  to  pro- 
vide house  and  home,  food,  raiment  and  edu- 
cation for  the  children,  according  to  her  cir- 
cumstances, she  has  not  broken  the  condition 
on  which  the  property  is  held;  and  if,  with- 
out her  fault,  the  children  either  find  or  imag- 
ine that  their  happiness  will  be  best  promoted 
by  leaving  the  parental  roof,  they  must  be  con- 
tent to  wait  for  a  division  of  the  property  un- 
til they  attain  to  lawful  age.  It  is  a  politic  as 
well  as  benevolent  arrangement  to  provide,  as 
far  as  practicable,  for  keeping  up  the  family 
state  during  the  minority  of  the  children  of  a 
deceased  father.  That  state  tends  in  many 
ways  to  promote  the  happiness  of  the  children, 
and  fit  them  to  become  useful  members  of  so- 
ciety. The  care  and  the  counsels  of  a  mother 
should  not  be  lightly  esteemed,  either  by  her 
offspring,  or  by  those  who  enact  the  laws. 
Her  influence  is  worth  more  to  the  children 
than  gold,  and  is  of  more  value  to  the  State 
than  prisons  and  penal  statutes.  These  con- 
siderations, together  with  the  usually  helpless 
condition  of  a  poor  widow,  must  have  been  re- 
garded in  framing  this  law;  and  although  the 
case  is  not  free  from  difficulty,  I  think  the  con- 
struction which  has  been  mentioned  is  better 
calculated  than  any  other  to  carry  into  effect 
the  ends  which  the  Legislature  had  in  view. 

It  happens  in  the  first  case,  so  far  as  I  know, 
which  has  arisen  under  the  law,  that  the  widow 
is  a  step-mother.  But  the  Legislature  has  made 
no  difference  on  that  account;  and  we  are  ex- 
pounding the  law  as  it  must  be  held  in  the 
common  case  of  a  mother  and  her  own  chil- 
dren. 

Whether  the  widow  be  the  mother  by  nat- 
ure, or  only  by  marriage,  it  is  not  enough  for 
her  to  say  to  the  children:  "Here  is  a  shelter, 
and  there  is  bread;"  if  at  the  same  time  she 
645*]  makes  them  *wretched  by  her  miscon- 
duct. That  is  not  providing  for  the  children, 
within  the  meaning  of  the  statute,  and  they 
may  well  go  out  from  her  and  demand  their 
portion  of  the  property.  But  it  is  not  alleged 
in  this  case  that  there  was  any  want  of  kind- 
ness on  the  part  of  the  defendant.  The  cause 
was  tried  upon  the  principle,  that  whenever 
the  separation  takes  place,  whatever  may  have 
been  the  cause,  the  widow  is  no  longer  entitled 
to  the  use  of  the  property.  I  think  she  may 
hold  during  the  minority  of  the  children,  un- 
less the  separation  was  brought  about  by  some 
omission  or  improper  conduct  on  her  part. 

By  the  Law  of  1842,  other  property,  to  the 
value  of  not  exceeding  $150,  is  added  to  that 
which  was  before  exempted,  and  is  to  be  set 
apart  by  the  appraisers,  in  making  the  inven- 
tory, for  the  use  of  the  widow  and  minor  chil- 
dren. Stat.  of  1842,  p.  193,  ch.  157,  sec.  2. 
That  was  done  in  this  case;  and  the  children 
claim  the  property  which  was  set  apart  by  the 
appraisers,  as  well  as  that  which  was  taken  out 
of  the  assets  by  the  original  law.  These  Acts, 
being  in  pari  materia,  must  be  taken  and  con- 
strued together  as  forming  parts  of  one  sys- 
tem. It  is  not  suggested,  nor  do  I  perceive, 
that  the  Law  of  1842  has  worked  any  change, 
except  that  of  adding  other  property  to  the  ar- 
ticles which  were  before  exempt.  The  chil- 
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dren  are  entitled  to  all  the  property,  or  to  none 
of  it.  If  they  left  the  defendant  without  her 
voluntary  consent,  and  when  she  was  not 
chargeable  with  any  fault  or  omission,  they 
cannot  recover. 

New  trial  granted. 

Cited  in— 26  Barb.,  338. 


*MARCHANT 

v. 
LANGWORTHY  ET  AL. 


Annual  School  District  Meeting — Validity  of — 
Notice — Statute. 

An  annual  meeting  of  the  inhabitants  of  a  school 
district  is  valid,  notwithstanding1  the  clerk  has  omit- 
ted to  give  notice  of  it,  provided  the  time  and  place 
for  holding  it  was  duly  fixed  at  the  next  preceding 
annual  meeting,  and  the  clerk  acted  in  good  faith. 

The  provision  in  1  R.  8.,  480,  sec.  74,  sub.  4,  requir- 
ing the  clerk  to  give  notice  of  annual  meetings,  is 
directory  merely. 

Citations— 1  R.  8.,  478,  sees.  61-63;  480.  sec.  74;  1 
Burr..  330,  447 ;  6  Wend.,  486 ;  11  Wend.,  604;  Dwar. 
St.,  713-716. 

ON  error  from  the  Monroe  C.  P.  Marchant 
sued  Langworthy,  Hall  and  Olmsted,  be- 
fore a  justice  of  the  peace,  and  declared  in 
trover  for  a  horse.  The  defendants  pleaded 
the  general  issue,  and  the  justice  rendered  judg- 
ment in  favor  of  the  plaintiff  for  $40  damages, 
from  which  the  defendant  appealed  to  the  C. 
P.  On  the  trial  in  the  latter  court,  the  plaintiff 
proved  that  he  owned  the  horse  in  question, 
and  that  the  defendant  Olmsted,  claiming  to 
be  collector  of  school  district  No.  1,  in  the 
Town  of  Greece,  Monroe  Co.,  took  and  sold 
the  horse,  under  a  warrant  alleged  to  have  been 
issued  by  Langworthy  and  Hall,  two  of  the 
trustees  of  the  district,  for  a  tax  imposed  upon 
the  inhabitants.  The  main  question  in  the  case 
was,  whether  the  annual  district  meeting  held 
on  the  first  Monday  of  October,  1842,  at  which 
the  defendants  were  chosen,  was  valid;  the 
clerk  having  omitted  to  affix  notice  of  it  as  di- 
rected by  1  R.  S.,  480,  sec.  74,  sub.  4.  The 
clerk  swore  that  he  omitted  giving  notice,  be- 
lieving it  to  be  unnecessary,  and  he  produced 
the  record  of  the  annual  meeting  held  on  the 
first  Monday  of  October,  1841,  from  which  it 
appeared,  among  other  things,  that  the  meet- 
ing adjourned  to  the  first  Monday  of  October, 
1842.  The  C.P.  decided  that  this  adjournment, 
was  a  sufficient  notice  of  the  meeting  held  in 
1842,  and  that  no  other  notice  was  requisite. 
A  nonsuit  was  therefore  ordered,  to  which  the 
plaintiff  excepted;  and,  after  judgment,  he 
Drought  error. 

Mr.  J.  W.  Osborn,  for  plaintiff  in  error. 

Mr.  S.  Boughton,  for  defendant  in  error. 

*By  the  Court,  Beardsley,  /.  The  [*647 
substance  of  the  objection  to  the  legality  of  the 
annual  meeting  of  1842  was,  that  notice  had 
not  been  posted  by  the  clerk  of  the  district  a& 
the  statute  directs.  1  R.  8.,  480,  sec.  74.  The 
Court  of  C.  P.  seems  to  have  proceeded  upon 
the  ground  that  the  adjournment  of  the  annual 
meeting  of  1841  to  that  of  1842  was  a  sufficient 
notice  of  the  latter.  But  the  power  "to  ad- 
journ from  time  to  time,  as  occasion  may  re- 
quire," 1  R.  S.,  478,  sec.  61,  does  not  apply  to 
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such  a  case.  Meetings  are  required  to  be  held 
in  each  school  district  annually,  and  each  an- 
nual meeting  is  to  fix  the  time  and  place  for 
holding  the  next.  Id.,  sec.  62.  An  annual  meet- 
ing, therefore,  cannot  be  an  adjourned  meeting, 
within  the  meaning  of  the  statute.  The  latter 
is  one  to  be  held  between  two  annual  meetings 
"as  occasion  may  require." 

It  is  declared  by  statute  that  "the  proceed- 
ings of  no  district  meeting,  annual  or  special, 
shall  be  held  illegal,  for  want  of  a  due  notice 
to  all  the  persons  qualified  to  vote  thereat,  un- 
less it  shall  appear  that  the  omission  to^  give 
such  notice,  was  willful  and  fraudulent."  Id., 
sec.  63.  In  the  present  instance,  the  clerk 
omitted  to  post  notice,  believing  it  to  be  unnec- 
essary. It  was  not  pretended  in  the  court  be- 
low that  the  omission  was  fraudulent,  and  no 
such  question  can  be  made  here.  The  annual 
meeting  of  1843  must,  therefore,  be  taken  to 
have  been  a  legal  assemblage;  and  as  the  de- 
fendants were  duly  chosen  at  that  meeting, 
their  defense  is  complete. 

The  result  in  this  case  would  be  the  same  if 
the  statute  had  omitted  to  declare  that  the  want 
of  notice  should  not  invalidate  the  proceedings 
of  an  annual  meeting.  The  provision  requir- 
ing the  clerk  to  post  notice  of  annual  meetings, 
is  merely  directory  to  that  officer.  And  "there 
is  a  known  distinction,"  says  Ld.  Mansfield, 
"between  circumstances  which  are  of  the  es- 
sence of  a  thing  required  to  be  done  by  an  Act 
of  Parliament,  and  clauses  merely  directory." 
Rex  v.  Loxdale,  1  Burr. ,  447.  An  annual  meet- 
ing is  required  to  be  held  in  each  school  dis- 
trict; and  at  each  annual  meeting,  the  time  and 
place  of  holding  the  next  annual  meeting  is  to 
be  fixed.  Sec.  62.  For  greater  caution,  and 
to  give  greater  publicity  to  the  meeting,  the 
648*]  statute  *directs  the  clerk  to  post  notice 
of  it;  but  that  is  not  essential  to  its  validity. 
The  time  and  place  for  holding  it  may  always 
be  ascertained  by  examining  the  clerk's  rec- 
ords; and  an  objection  that  noticewas  not  duly 
posted  should  never  be  allowed  to  prevail. 
The  foundation  of  the  meeting  is  the  order  of 
a  previous  annual  meeting;  not  the  posting  of 
a  notice  by  the  clerk.  The  former  is  indispen- 
sable; but  not  the  latter.  See,  People  v.  Allen, 

6  Wend.,  486;  People  v.    Peck,   11  Id.,   604; 
Whukard  v.  Wilder,  1  Burr.,  830;  Dwar.  Stat., 
713-716. 

The  judgment  of  the  C.  P.  must  be  affirmed. 
Ordered  accordingly. 

Affirmed— 3  Denio,  526. 

Cited  in— 3  Denio,  602;  8  N.  Y.,  89  (59  Am.  Dec., 
4tt«):  24  N.  Y.,  686;  25  N.  Y.,406;  34  N.  Y.,  244,273; 
1  Keyes,  517  ;  1  Hun,  54  ;  20  Hun,  234 :  6  Barb.,  656 ; 

7  Barb.,  138 :  14  Barb.,  2!»1 ;  30  Barb.,  613 ;  41  Barb., 
99;  45Barb.,245;  1  T.  &C..  375;  3T.  &  C.,  136;  4  How. 
Pr.,  385 ;  12  Abb.  N.  8.,  164  ;  30  Cal.,  527  ;  10  Minn.,  114. 


DOWNER 

T>. 

THE  MADISON  COUNTY  BANK. 

Negotiable  Paper— Defective  Notice  by  Collection 
liank — Suit  against  Indorner — Bank  Not  Lia- 
ble for  Cottt  of,  but  only  for  Amount  of  Note. 

A  bank,  having  received  from  the  plaintiff  a  note 
for  collection,  employed  a  notary  to  attend  to  the 
business,  who  afterwards  returned  the  note  to  the 
bank  with  a  certificate  of  protest  and  of  notice  sent 
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» the  indorser ;  whereupon  a  suit  was  commenced 
against  the  indorser  by  the  plaintiff,  in  which  the 
:ormer  proved  that  the  notice  sent  was  defective, 
and  the  plaintiff  failed  to  recover.  He  then  brought 
aszumpsit  against  the  Bank  for  a  breach  of  the  im- 
plied undertaking  to  give  due  notice;  alleging, 
among  other  things,  that  the  note  was  valueless 
without  the  responsibility  of  the  indorser.  Held, 
that  the  Bank  was  not  liable  for  the  costs  and  ex- 
penses incurred  in  prosecuting  the  indorser,  but 
only  for  the  amount  of  the  note  with  interest. 

A  SSUMPSIT  upon  the  implied  undertaking 
-Q-  of  the  defendants  to  demand  payment  and 
give  the  necessary  notice  to  charge  the  indors- 
rs  on  a  promissory  note  left  with  them  by 
the  plaintiff  for  collection.  The  cause  was 
tried  before  Gridley,  C.  Judge,  at  the  Onieda 
Circuit  in  April,  1843.  The  plaintiff  was  the 
owner  of  a  promissory  note  made  by  James 
Young  April"  20,  1835,  for  $560,  payable  eight- 
een months  from  date,  to  the  order  of  Isaac 
Whitaker,  at  the  Chemung  Canal  Bank;  the 
note  having  been  indorsed  by  Whitaker,  and 
by  Aaron  Remer.  Before  the  note  came  to  ma- 
turity, the  plaintiff  left  it  with  the  defendants 
*for  collection,  and  they  sent  it  to  the  [*649 
Chemung  Canal  Bank  where  it  was  payable. 
Soon  after  the  note  fell  due,  it  was  returned  by 
the  Chemung  Canal  Bank  to  the  defendants, 
with  a  notarial  certificate  annexed,  stating  that 
it  had  been  regularly  protested  and  notice 
given  to  the  indorsers.  By  the  plaintiff's  di- 
rection, the  cashier  of  the  defendants  then  sent 
the  note  to  an  attorney  for  collection,  and  the 
plaintiff  brought  a  suit  on  it  in  this  court  against 
Remer,  the  second  indorser,  who  defended  on 
the  ground  that  he  had  not  received  notice  of 
protest;  and  he  annexed  an  affidavit  to  his 
plea  that  no  notice  had  been  received.  The 
plaintiff  recovered  against  Remer  in  this  court; 
Downer  v.  Remer,  21  Wend.,  10;  but,  on  a  writ 
of  error  brought  by  Remer,  the  judgment  was 
reversed,  upon  the  ground  that  the  note  was 
misdescribed  in  the  notice  which  had  been  sent 
to  him.  Remer  v.  Downei-,  23  Wend.,  620,  and 
25  Id.,  277;  and  see.  2  Hill,  594.  On  the  trial 
of  the  present  action,  it  appeared  that  the 
maker  and  first  indorser  of  the  note  were  in- 
solvent, and  that  Remer  was  abundantly  able 
to  pay  if  he  had  been  duly  charged.  The 
plaintiff  claimed  to  recover  the  amount  of  the 
note  with  interest— $857.  He  also  claimed  to 
recover  the  sums  paid  by  him.during  the  course 
of  the  litigation  with  Remer,  for  costs  and 
counsel  fees  in  this  court  and  the  Court  of  Er- 
rors, together  with  the  amount  he  had  paid  for 
Remer's  costs  on  the  reversal  of  the  judgment, 
amounting  in  the  whole  to  $602.86,  making  a 
total  of  $1,459.36.  The  judge  decided  that  the 
plaintiff  was  entitled  to  recover  the  whole  sum, 
and  the  jury  found  a  verdict  accordingly.  The 
defendants  now  moved  for  a  new  trial  on  a 
case. 

Mr.  H.  Gray,  for  defendants. 

Mr.  J.  A.  Spencer,  for  plaintiff. 

By  the  Court,  Bronson../.  In  consequence 
of  the  neglect  to  give  a  sufficient  notice  to 
Remer,  the  plaintiff  has  lost  his  debt,  and  that 
amount,  with  the  interest  upon  it,  constitutes 
the  true  measure  of  damages.  That  is  I  lie  loss 
which  has  directly  resulted  to  the  plaintiff  from 
the  breach  of  the  defendant's  contract.  I  see 
*no  principle  upon  which  the  plaintiff  [*O5O 
can  recover  the  costs  and  expenses  which  were 
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incurred  in  the  vain  attempt  to  collect  the  note 
from  Reiner.  If  the  suit  against  him  had  any 
necessary  connection  with  the  breach  of  the 
defendants'  undertaking,  it  was  only  a  remote 
consequence,  for  which  the  defendants  are  not 
answerable.  The  wrong  complained  of  must 
be  the  proximate  cause  of  the  damage.  Such 
is  the  general  rule,  and  this  case  does  not  fall 
within  any  established  exception  to  it.  The 
injury  was  complete  and  the  right  of  action 
perfect  the  moment  the  proper  time  for  giving 
notice  had  gone  by.  The  plaintiff  was  not 
obliged  to  sue  Remer.  He  might  have  brought 
his  action  at  once  against  the  defendants,  and 
recovered  the  full  amount  of  his  debt.  True, 
the  suit  against  Remer  was  brought  upon  the 
supposition  that  he  had  been  duly  charged  as 
indorser.  But  that  was  the  plaintiff's  mistake, 
and  must  be  his  misfortune.  The  defendants 
are  not  answerable  for  it;  or  at  least,  not  in 
this  form  of  action.  It  is  said  that  the  defend- 
ants led  the  plaintiff  into  the  error  by  return- 
ing the  note  with  a  notarial  certificate  annexed, 
which  stated  that  notice  had  been  given  to  the 
indorsers.  But  the  action  is  based  upon  the 
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implied  undertaking  of  the  defendants  to  give 
notice;  and  not  upon  any  false  representation 
by  them  that  notice  had  been  given.  Nothing 
of  the  kind  is  mentioned  in  the  declaration. 
Indeed,  it  would  have  been  difficult  to  frame  a 
count  partly  in  cmaumpsit  and  partly  in  case. 
But  it  is  enough  that  the  action  is  founded  on 
the  contract,  and  on  nothing  else.  The  only 
immediate  or  necessary  damage  which  the 
plaintiff  sustained  by  the  breach  was  the  loss 
of  his  debt;  and  the  defendants  are  not  answer- 
able for  the  remote  consequences  of  their  de- 
fault, however  injurious  they  may  have  been 
to  the  plaintiff. 

We  see  no  difficulty  in  the  other  questions 
made  by  the  defendants.  There  must  be  a  new 
trial  unless  the  plaintiff  consents  to  reduce  the 
verdict  to  $857,  the  amount  of  the  note,  with 
interest. 

Ordered  accordingly. 

Cited  in— 15  N.  Y.,  168 ;  3  Lans.,  280 ;  11  Barb..  371 ; 
13  Barb.,  665 ;  19  Barb.,  39,  395 ;  23  Barb.,  287 ;  29 
Barb..  640;  41  Barb.,  '346;  27  How.  Pr.,  63;  17  Abb. 
Pr.,  370 ;  35  N.  J.  L.,  594 ;  12  Am.  Rep.,  696  (46  Ga., 
496) ;  41  Am.  Rep.,  112  (56  Iowa.,  436). 
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•STRIKER  v.  KELLY. 


Constitutional  Law — Statute  Relative  to  Opening 
Streets  in  N.  T.  City — Power  of  the  Corpora- 
tionto  Sell  Realty — Appointment  of  Commis- 
sioners of  Estimate  and  Assessment — Jurisdic- 
tion of  Court — Common  Council — Resolution  of 
for  Opening  Streets — How  Passed — Tax  Sale—- 
Statute— Lease  to  Purchaser  as  Evidence. 

The  Statute  In  relation  to  the  Opening  of  Streets 
in  the  City  of  N.  Y.,  authorizing1  the  Corporation  to 
apply  to  the  "Supreme  Court "  for  the  appointment 
of  Commissioners  of  Estimate  and  Assessment,  and 
for  the  confirmation  of  their  reports,  2  R.  L.,  440,sec. 
178.  is  not  incompatible  with  that  part  of  the  Con- 
stitution which  prohibits  the  "Justices"  of  the  court 
from  holding  "  any  other  office  or  public  trust." 
Bronson,  J.,  dissented. 

The  power  conferred  upon  the  Corporation  to  sell 
real  estate  in  order  to  pay  an  assessment  for  benefit, 
does  not  conflict  with  the  constitutional  provision 
which  prohibits  the  taking-  of  private  property  for 
public  use  without  just  compensation. 

In  appointing  Commissioners  of  Estimate  and  As- 
sessment, and  in  confirming  their  reports,  the  court 
exercises  a  special  and  limited  authority ;  and  a  par- 
ty seeking  to  avail  himself  .of  its  proceedings  must 
show  the  facts  necessary  to  confer  jurisdiction. 

A  resolution  for  the  opening;  of  a  street  in  the  City 
of  N.  Y.  may  be  passed  .by  the  Common  Council 
without  calling:  the  ayes  and  noes ;  the  provision  on 
that  subject  in  the  Act  of  1830,  Sess.  L.  of  1830,  p.128, 
sec.  7,  being  merely  directory.  Bronson,  J".,  dis- 
sented. 

In  g-eneral.  where  a  party  seeks  to  avail  himself  of 
a  sale  made  by  a  municipal  corporation  for  an  un- 
paid tax  or  assessment,  he  must  prove  all  the  facts 
necessary  to  show  that  the  sale  was  authorized  and 
regular.  Per  Beardsley,  J. 

I  o«  ]  *This  rule  has  been,  in  some  respects,  modi- 
fied by  the  Statute  relating:  to  Sales  under  Assess- 
ments for  the  Opening;  of  Streets  in  the  City  of  N. 
Y. ;  Sess.  L.  of  1816,  p.  115.  sec.  2;  the  lease  given  to 
the  purchaser  being:  declared  conclusive  evidence  of 
the  regularity  of  the  sale. 

Such  lease  is  evidence  not  only  that  the  corpora- 
tion duly  advertised,  etc.,  but  that  the  collector  had 
previously  demanded  payment  of  the  assessment, 
and  made  the  affidavit  required  by  the  statute.  Bron- 
son, J.,  dissented. 

But  the  lease  is  not  evidence  of  the  due  publica- 
tion of  notice  to  redeem. 

Citations— Laws,  1807,  p.  135 ;  2  R.  L.,  1813,  p.  342. 408, 
sec.  177  :  409.  411,  sec.  178 ;  413,  sec.  178 ;  417,  sec.  182 ; 
420,  sec.  186:  422,  sec.  188 ;  Laws,  1818,  p.  96 ;  1839,  p. 


NOTK.— Taxation — Local  assessment*,  how  dtotin- 
miinhed—Tajr  deed*  as  evidence— Recital*  in  tajr  deed*. 
See,  Sharp  v.  Spier,  4  Hill,  76,  note  and  note*  cited. 

Necemlty  of  exact  compliance  with  statutory  re- 
quirement* an  to  tax  tale*.  See,  Jackson  v.  Morse,  18 
Johns.,  441,  note. 
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182 ;  Laws,  1816,  pp.  77. 113 ;  115,  sec.  2 ;  N.  Y.  Const., 
arts.  5,  7,  sec.  7,  art.  25 ;  Laws,  1833,  pp.  439,  465-467 ; 
Laws,  1832,  pp.  417, 502, 517  ;  2  R.  S.,  66,  sec.  55  ;  81.  sec. 
1 ;  196,  sec.  1 ;  199,  sees.  21,  588  :  1  R.  S..  598,  sees.  47- 
50 ;  603,  sec.  5 ;  2  Laws  N.  Y.,  153,  sec.  13,  K.  &  R.;  7 
Johns..  541;  11  East,  200-202  ;  20  Johns.,  269;  6  Cow., 
571 ;  13  Wend.,  664 ;  8  Wend.,  47.  63, 85, 87, 101 ;  7  Cow., 
88, 158 ;  8  Cow.,  178, 361, 370 ;  1  Johns..  91 :  7  Johns.,75 ; 
19  Johns.,  34,  35 ;  2  Wend.,  377,  378,  384 ;  2  Hill,  9, 14, 
19,  20 :  3  B.  &  Aid.,  123 :  Grab,  on  Jur.,  140 ;  11  Wend., 
154, 156,  647  ;  Cowen  &  H.  Notes  to  Phil.  Ev.,  p.  946, 
988, 1013 ;  2  Ball.,  409, 410,  and  n. ;  Act.  March  23, 1792 ; 

3  Paige,  45  ;  Laws,  1830,  p.  128,  sec.  7 ;  9  Paig-e,  16, 24 ; 

4  Hill,  76,  86 ;  Cowp.,  26 ;  4  Wh.,  77 ;  4  Pet..  349 ;  20 
Wend.,  241 :  6  Wh.,  119 ;  7  Wend.,  148, 149 ;  16  Wend., 
553,  554 ;  10  Watts.  208 ;  13  Serg-.  &  R.,  370,  371 ;  Laws, 
1840,  p.  274,  sec.  10 ;  Const.  1777.  art.  25  ;  Const.  1821, 
art.  5,  sec.  7 :  2  Bio..  259. 

pOVENANT,  tried  at  the  N.  Y.  Circuit  in 
V  December,  1843,  before  Kent,  C.  Judge. 
The  action  was  brought  to  recover  one  quar- 
ter's rent  alleged  to  be  due  on  a  lease  executed 
in  July,  1839,  by  which  the  plaintiff  demised 
to  the  defendant  about  three  acres  of  land  sit- 
uated in  the  twelfth  ward  of  the  City  of  N.  Y. 
The  lease  contained  a  covenant  on  the  part  of 
the  lessor  for  quiet  enjoyment,  and  the  usual 
covenant  on  the  part  of  the  lessee  that  he  would 
pay  the  rent  as  it  became  due.  The  rent  in 
question,  according  to  the  terms  of  the  lease, 
became  due  April  I,  1842. 

The  defense  interposed  was,  that  in  1836.be- 
fore  the  giving  of  the  lease,  the  greater  part  of 
the  land  demised  had  been  charged  by  an  as- 
sessment to  pay  the  expense  of  opening  the 
Ninth  Avenue  between  Forty-fifth  St.  and  the 
Bloomingdale  road,  in  the  twelfth  ward  of  the 
City  of  N.  Y.  ;  and  that  the  premises  thus 
charged  were  sold  in  December,  1888,  to  pay 
the  assessment.  It  appeared  that  the  avenue 
was  laid  out  under  the  Act  passed  April  8, 
1807;  Sess.  L.  of  1807,  p.  125;  and  the  defend- 
ant's counsel  read  in  evidence,  among  other 
things,  two  resolutions  of  the  Common  Coun- 
cil or  the  City  of  N.  Y.,  one  of  which  directed 
the  opening  of  the  avenue,  and  that  the  coun- 
sel for  the  Corporation  take  the  necessary  legal 
measures  for  that  purpose  ;  and  the  other  di- 
rected that  the  opening  of  the  avenue  should 
be  carried  into  effect  April  1,  1836.  The  first 
resolution  was  approved  by  the  Mayor,  July 
29.  1885.  and  the  other  on  the  16th  of  Novem- 
ber following.  Various  other  papers  on  file 
with  the  clerk  of  the  Common  Council,  relat- 
ing to  the  opening  of  the  avenue,  were  read  in 


10 


SUPREME  COURT.  STATE  OF  NEW  YORK. 


1844 


evidence;  and  the  assistant  clerk  testified  that, 
when  the  ayes  and  noes  were  called  on  the  pass- 
11*]  age  of  a  *resolution.  the  fact  was  entered 
in  the  minutes.but  that  no  such  entry  appeared 
in  respect  to  the  resolution  approved  July  29, 
1835.  It  was  also  proved  that,  December  18, 

1835,  the  Corporation  of  the  City  of  N.  Y.  pre- 
sented a  petition  to  the  Supreme  Court  for  the 
appointment  of  Commissioners  of  Estimate  and 
Assessment,  with  a  view  of  opening  the  said 
avenue,  and  that  thereupon  an  order  was  made 
appointing  three  commissioners.     The  com- 
missioners afterwards  made  an  estimate  and 
assessment,  in  which  they  assessed  the  greater 
part  of  the  land  demised  as  benefited  to  the 
amount  of  $2,005  ;  and  the  plaintiff  appeared 
before  the  commissioners  and  raised  several 
objections  to  their  proceedings.     August  6, 

1836,  the  report  of  the  commissioners  was  pre- 
sented to  the  Supreme  Court  for  confirmation, 
and  an  order  was  thereupon  made  as  follows  : 
"On  reading  and  filing  the  report,  etc.  [setting 
forth  the  report,  and  other  proceedings  of  the 
commissioners],  and  on  reading  and  filing  the 
usual  affidavits  of  the  signature  to  the  said  re- 
ports, and  of  the  publication  according  to  law 
of  the  notice  of  presentment  of  the  said  report, 
etc.;  now,  on  motion  of  Robert  Emmett,  of 
counsel  for  the  Mayor,  Alderman  and  Common- 
alty of  the  City  of  New  York,  Marcus  T.  Rey- 
nolds, Esq. ,  being  heard  in  opposition  thereto, 
it  is  ordered  that  said  estimate  and  assessment 
be  and  the  same  is  hereby  confirmed."    Mr. 
Emmett  testified  that  Mr.  Reynolds  appeared 
on  the  motion  and  resisted  the  confirmation  as 
counsel  for  and  in  behalf  of  the  plaintiff  in  this 
suit.     May  28,  1838,  the  land  of  the  plaintiff 
charged  with  the  assessment  was  sold  by  the 
Corporation  at  public  auction,  for  the  term  of 
one  thousand  years,  he  having  neglected  to  pay 
the  sum  assessed  thereon  ;  and  the  same  was 
bid  in  by  George  Lovett,  who,  February  14, 
1840,  received  a  lease  thereof  from  the  Corpo- 
ration.    This  lease  recited  the  assessment,  the 
confirmation  by  the  Supreme  Court,  the  mak- 
ing of  an  affidavit  of  demand  by  the  collector, 
etc. ,  together  with  the  other  acts  required  to  be 
done  by  the  Corporation  and  their  agents  pre- 
vious to  executing  a  conveyance  of  property 
thus  sold.     Evidence  was  given   tending  to 
show  that  notice  to  redeem  was  published  six 
12*]  months  before  *the  giving  of  the  lease, 
as  required  by  statute.  Sess.  L.  of  1816,  p.  114, 
sec.  2  ;  Sess.  L.  of  1840,  pp.  272,  274,  sec.  10. 
Various  questions  were  raised  and  decisions 
made  in  the  course  of  the  trial  which  need  not 
be  here  stated. 

When  the  testimony  was  closed,  the  plaintiff 
insisted  that  the  defense  relied  on  was  invalid 
for  the  following  among  other  reasons,  viz.: 
1.  That  the  statute  authorizing  the  Corpora- 
tion of  the  City  of  N.  Y.  to  apply  for  the  ap- 
pointment of  Commissioners  of  Estimate  and 
Assessment  was  void,  inasmuch  as  it  conferred 
upon  the  justices  of  the  Supreme  Court  a  dis- 
tinct and  additional  "office  or  public  trust," 
contrary  to  article  5,  section  7  of  the  Constitu- 
tion; 2.  That  the  statute,  so  far  as  the  proceed- 
ings in  question  were  concerned,  was  contrary 
to  article  7,  section?  of  the  Constitution,  which 
forbids  the  taking  of  private  property  for  pub- 
lic use  without  making  just  compensation  ;  3. 
That  the  resolution  for  opening  the  Ninth 
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Avenue  was  not  passed  by  ayes  and  noes  ;  4. 
That  there  was  no  evidence  of  any  demand 
made  by  the  collector  before  the  sale,  nor  of 
any  affidavit  of  such  demand,  as  required  by  the 
Act  of  April  12, 1816;  Sess.  L.  of  1816,pp.  113, 
114,  sees.  1,  2 ;  5.  That  there  was  no  evidence 
of  the  publication  of  notice  to  redeem  in  the 
State  paper;  and  6.  That  the  regularity  of  the 
sale  in  other  respects  was  not  sufficiently  proved. 

The  circuit  judge  charged  the  jury  in  sub- 
stance that  the  objections  urged  by  the  plaint- 
iff were  not  well  rounded,  to  which  the  plaint 
iff's  counsel  excepted.  The  jury,  after  some 
time  spent  in  deliberating,  came  into  court  and 
announced  that  they  were  unable  to  agree  upon 
a  verdict;  whereupon  a  stipulation  was  entered 
into  between  the  parties  that  a  verdict  might 
be  entered  in  favor  of  the  plaintiff  for  $84.13, 
subject  to  the  opinion  of  the  court  on  a  case 
containing  the  questions  raised,  the  charge  and 
decisions  of  the  judge,  and  the  exceptions  there- 
to, "with  liberty  to  the  court  to  enter  judgment 
for  the  plaintiff  or  defendant,  or  to  order  a  new 
trial,  etc.,  and  with  liberty  to  either  party  to 
turn  such  case  into  a  special  verdict  or  bill  of 
exceptions." 

*Messrs.  R.  Mott  and  D.  Webster,  [*1 3 
for  plaintiff. 

Messrs.  P.  A.  Cowdrey  and  R.  Emmett, 
for  defendant. 

Beardsley,  J.  It  does  not  appear  that  the 
defendant  has  been  at  all  disturbed  in  the  pos- 
session and  enjoyment  of  the  demised  premises. 
No  actual  eviction  is  set  up  or  pretended.  But 
this  was  not  objected  on  the  argument,  nor  do 
I  see  that  the  point  was  distinctly  taken  by  the 
defendant  at  the  trial.  I  shall  therefore  assume 
that  the  facts  relied  on  constitute  an  effective 
bar  to  the  action,  unless  they  are  shown  to  be 
unavailing  for  some  of  the  reasons  specifically 
urged  by  the  plaintiff. 

It  appears  by  the  evidence  offered  and  re- 
ceived on  the  trial,  that  in  December,  1835,  the 
Mayor,  Aldermen  and  Commonalty  of  the  City 
of  N.  Y.  presented  their  petition  to  the  Supreme 
Court. in  which  they  stated, among  other  things, 
that  they  deemed  it  desirable,  for  the  public 
convenience,  to  open  a  part  of  the  Ninth  Ave- 
nue, described  in  the  petition,  and  that  they 
had  accordingly  ordered  the  same  to  be  opened ; 
and  they,  therefore,  prayed  the  court  to  ap- 
point three  Commissioners  of  Estimate  and  As- 
sessment to  perform  the  duties  prescribed  by 
the  several  Acts  of  the  Legislature  on  the  sub- 
ject. 

This  avenue,  as  stated  in  the  petition,  was 
laid  out  under  and  by  virtue  of  an  Act  passed 
April  8,  1807;  Sess.  L.  of  1807,  p.  125;  and  the 
authority  of  the  Corporation  to  open  streets  and 
avenues  thus  laid  out,  if  any  such  exists, is  de- 
rived from  the  "Act  to  Reduce  Several  Laws, 
Relating  Particularly  to  the  City  of  New  York, 
into  One  Act,"  and  the  amendments  thereof 
which  have  since  been  made.  2  R.  L.  of  1813, 
p.  342;  Sess.  L.  of  1816,  pp.  77,  113  ;  Sess.  L. 
of  1818,  p.  96;  Sess.  L.  of  1839,  p.  182. 

The  above  statutes  were  intended  to  form  a 
complete  system  of  law  on  this  subject.  I  shall 
not  state  in  detail  the  various  provisions  of  the 
system,  nor  the  changes  made  in  it  from  time 
to  time,  but  shall  merely  glance  at  its  outline. 

The  Act  of  1813  provides,  "  That  whenever 
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and  as  often  as  the  Mayor,  Aldermen  and  Com- 
1 4*]  monalty  of  the  City  of  New  York  *shall 
be  desirous  to  open"  the  whole  or  any  particu- 
lar section  or  part  of  an  avenue  laid  out  under 
the  Act  of  1807,  "it  shall  be  lawful  for  the  said 
Mayor,  Aldermen  and  Commonalty  to  cause 
the  same  to  be  opened;"  and  that  the  lands, 
tenements  and  hereditaments  "required  for  the 
purpose  of  opening  the  same  may  be  taken  for 
that  purpose,  and  compensation  and  recom- 
pense made"  therefor  in  the  manner  pointed 
out  by  subsequent  parts  of  the  Act.  2  R.  L., 
408,  sec.  177.  The  next  section  declares  that 
whenever  lands  are  so  required  to  be  taken.the 
Mayor,  Aldermen  and  Commonalty  are  author- 
ized "to  make  application  or  to  cause  applica- 
tion to  be  made  to  the  Supreme  Court  of  Judi- 
cature of  this  State,  for  the  appointment  of 
commissioners;  and  it  shall  be  lawful  for  the 
said  court  to  whom  such  application  shall  be 
made,  on  any  such  application, to  nominate  and 
appoint  three  discreet  and  disinterested  persons, 
being  citizens  of  the  United  States,  Commis- 
sioners of  Estimate  and  Assessment,  for  the 
purpose  of  performing  the  duties,  etc.,  in  that 
behalf  prescribed."  These  commissioners,  after 
taking  an  oath  faithfully  to  perform  their  duty, 
are  to  view  the  premises,  cause  all  necessary 
maps  and  surveys  to  be  made,  and  make  their 
estimate  and  assessment.  This  is  to  be  an  esti- 
mate of  loss  and  damage  to  the  owners  of  the 
land  required  to  be  taken  for  the  street  or  ave- 
nue, and  an  estimate  and  assessment  of  the  ben- 
efit and  advantage  which  the  opening  of  such 
avenue  will  be  to  certain  lands  not  required  to 
be  taken,  but  contiguous  or  adjacent  thereto. 
Id.,  409,  sec.  178.  A  copy  of  the  estimate  and 
assessment  is  to  be  deposited  by  the  commis- 
sioners in  the  office  of  the  clerk  of  the  City  and 
County  of  N.  Y.,  for  examination, at  least  four- 
teen days  before  making  the  report,  of  which 
due  notice  is  to  be  given.  The  commissioners 
are  also  to  give  notice  in  two  public  newspa- 
pers of  the  city,  of  the  day  on  which  their  re- 
port will  be  presented  to  the  court  ;  and  any 
person  whose  rights  are  affected  may  state  to 
the  commissioners  his  objections,  who  are  re- 
quired to  reconsider  their  said  estimate  and  as- 
sessment, and  correct  the  same,  if  they  shall 
deem  proper  so  to  do.  Id.,  417,  sec.  182.  The 
duty  may  be  performed  by  the  three  commis- 
15*]  sioners,  *or  any  two  of  them.  Id.,  422, 
sec.  188.  They  are  finally  to  make  their  report 
to  the  court,  in  which  is  to  be  stated  the  names 
of  the  respective  owners  of  the  lands  mentioned 
therein,  if  the  same  can  be  ascertained.  The 
lands  to  be  taken,  and  those  deemed  to  be  bene- 
fited, are  to  be  aptly  and  sufficiently  described; 
and  the  amount  of  compensation  to  be  allowed 
for  lands  taken, and  of  benefit  and  advantage  as- 
sessed upon  the  owners  of  other  lands, is  also  to 
be  specified  in  the  report.  Id., 409, sec.  178.  On 
the  coming  in  of  the  report  the  court  may  hear 
any  matters  which  may  be  alleged  against  it, and 
may  by  rule  or  order  confirm  the  same.or  refer  it 
back  to  the  commissioners  who  made  it.  or  ap 
point  new  ones  and  send  it  to  them  for  re-ex- 
amination ;  and  so  from  time  to  time,  as  right 
and  justice  may  require,  "  until  a  report  shall 
be  made  or  returned  in  the  premises  which  the 
aaid  court  shall  confirm."  It  is  then  declared 
that  "such  report,  when  so  confirmed  by  the 
said  court,  shall  be  final  and  conclusive,"  upon 
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all  persons  and  parties  whatsoever.  Id. ,  413, sec. 
178.  The  amount  required  to  be  paid  by  land 
adjudged  to  be  benefited  becomes  a  lien  or 
charge  thereon, and  may  be  collected  by  a  sum- 
mary execution,  or  by  action,  and  ultimately 
by  a  sale  of  the  land  thus  charged.  Id. ,  420, 
sec.  186;  Sess.  L.  of  1816,  p.  113. 

We  are  met  in  limine  by  the  objection  that 
these  statutes,  in  some  of  their  vital  provisions, 
are  in  direct  violation  of  the  Constitution;  and 
that,  consequently,  the  system  provided  by 
them  is  incapable  of  being  carried  into  execu- 
tion. This  is  urged  mainly  upon  the  ground 
that  they  assume  to  confer  upon  the  justices  of 
the  Supreme  Court  a  distinct  office,  which,  un- 
der the  Constitution,  they  cannot  hold  ;  and, 
therefore,  it  is  argued  that  whatever  the  court 
may  do  in  appointing  Commissioners  of  Esti- 
mate and  Assessment,  and  in  confirming  their 
reports,  must  be  without  authority  and  void. 

I  cannot  admit  that  these  statutes  assume  to 
confer  any  office,  new  or  old  upon  the  members 
of  this  court  individually.  In  terms  they  de- 
clare that  the  court,  not  the  persons  who  hold 
it,  shall  possess  and  exercise  certain  powers ; 
and  to  me  it  seems  the  inquiry  should  be  wheth- 
er these  powers  are  in  their  nature  *such  [*16 
as  the  Legislature  may  devolve  upon  the  court, 
and  not  whether  another  office  is  thus  assumed 
to  be  conferred  upon  the  justices  thereof. 

By  the  present  Constitution  of  this  State, 
"neither  the  Chancellor,  nor  justices  of  the  Su- 
preme Court,  nor  any  circuit  judge,  shall  hold 
any  other  office  or  public  trust."  Art.  5,  sec.  7. 
The  former  Constitution  contained  a  similar 
clause,  declaring  "that  the  Chancellor  and 
judges  of  the  Supreme  Court  shall  not,  at  the 
same  time,  hold  any  other  office, excepting  that 
of  delegate  to  the  general  Congress,  upon  spe- 
cial occasions."  Art.  25. 

These  inhibitions  were  aimed  at  the  individ- 
uals who  for  the  time  being  might  fill  the  of- 
fices referred  to,  and  not  at  the  courts  which 
they  were  authorized  to  hold.  The  person  who 
is  Chancellor  can  hold  no  other  office  or  public 
trust,  and  so  of  justices  of  the  Supreme  Court, 
and  the  circuit  judges.  But  this,  I  believe,  has 
never  been  supposed  to  restrain  the  Legislature 
so  that  it  could  not  enlarge  the  powers  of  the 
Court  of  Chancery  or  of  the  Supreme  Court ; 
nor  to  impair  the  capacity  of  those  courts  to 
take  and  exercise  new  and  enlarged  powers. 
Certainly,  such  has  not  been  the  practical  con- 
struction of  the  constitutional  provision  re- 
ferred to  ;  for  these  courts  have  undergone 
frequent  changes  and  modifications,  by  which 
their  powers  have  in  many  respects  been  great- 
ly amplified  and  extended.  By  the  Act  to  in- 
corporate the  Utica  and  Schenectady  R.  R. 
Company,  the  Chancellor  was  authorized  to  ap- 
point commissioners  to  appraise  lands  which 
might  be  needed  in  the  construction  of  the  road, 
who  were  required  to  report  to  the  Court  of 
Chancery  ;  and  it  was  made  the  duty  of  the 
Chancellor  to  examine  their  report,  hear  the 
parties  interested,  and  increase  or  diminish  the 
amount  awarded,  as  he  might  deem  just.  8cm. 
L.  of  1888.  p.  465,  sec.  7.  Similar  powers  have 
repeatedly  been  conferred  upon  the  circuit 
judges.  Sess.  L.  of  1882,  pp.  417,502,517;  Sess. 
L.  of  1838,  p.  439.  Since  the  Revised  Statutes, 
moreover,  writs  of  ad  quod  damnurn  may  be 
issued  by  the  Court  of  Chancery — a  power  not 
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before  possessed  by  that  court.  2  R.  S.,  588. 
Those  statutes  also  authorize  appeals  to  be 
taken  to  circuit  judges  from  certain  decisions 
of  surrogates;  2  R.  S.,  66,  sec.  55;  and  confer 
1 7*J  upon  *the  Supreme  Court  summary  juris- 
diction over  the  election  of  corporation  officers 
in  many  cases.  1  R.  S.,  603,  sec.  5  ;  Id.,  598, 
sees.  47-50.  The  Supreme  Court  has,  likewise, 
the  right  to  compel  the  production  and  discov- 
ery of  books,  papers  and  documents,  in  cases 
to  which  its  power  did  not  formerly  extend,  2 
R.  S.,  199,  sec.  21,  and  may,  also,  on  petition, 
discharge  certain  persons  from  imprisonment. 
2  R.  S.,  81,  sec.  1. 

These  are  cases  in  which  new  powers  have 
been  conferred  upon  the  Court  of  Chancery, 
the  Supreme  Court  and  the  circuit  judges.  The 
instances  might  be  multiplied  by  references  to 
an  almost  unlimited  extent;  and  yet  I  am  not 
aware  that  the  statutes  conferring  these  powers 
have  ever  been  regarded  as  incompatible  with 
the  Constitution. 

I  know  it  has  been  said  that  the  powers  con- 
ferred by  the  N.  Y.  statutes  relative  to  the 
opening  of  streets,  avenues,  etc.,  are  not  exer- 
cised by  us  as  a  court,  but  as  commissioners. 
This  form  of  expression  is  found  in  several 
cases.  By  an  Act  passed  April  4,  1801,  it  was 
provided  that  when  the  ground  of  any  person 
was  required  by  the  Corporation  of  the  City 
of  Albany,  in  laying  out  any  street,  the  dam- 
ages and  recompense  sustained  by  and  due  to 
the  owner  of  the  ground  should  be  inquired  of 
and  assessed  by  a  jury  summoned  to  appear 
before  the  Mayor's  Court  of  the  city;  and  that 
the  verdict  of  such  jury,  and  the  judgment  of 
the  said  Mayor's  Court  thereon,  together  with 
the  payment  of  the  sum  of  money  so  awarded 
and  adjudged  to  the  owner  or  owners,  etc.,  or 
tender  and  refusal  thereof  .should  be  conclusive 
and  binding.  2  L.  of  N.  Y.,  153,  sec.  13,  K.  &  R. 
A  case  arose  under  this  provision  in  which  the 
damages  were  assessed,  and  judgment  of  con- 
firmation rendered  by  the  Mayor's  Couri ;  but 
subsequently  the  proceedings  were  set  aside  by 
that  court  for  irregularity,  before  any  formal 
record  had  been  made.  The  effect  of  this  va- 
catur  came  before  the  Supreme  Court,  and  it 
was  held  to  be  unauthorized.  Stafford  v.  Mayor, 
etc.,  of  Albany,  7  Johns.,  541.  Spencer,  </.,  who 
gave  the  opinion  of  the  court,  observed:  "The 
authority  under  which  the  Mayor's  Court  act- 
ed was  specifically  derived  from  the  Legislature, 
18*]  *and  must  be  strictly  pursued.  When, 
therefore,  the  assessment  was  confirmed,  the 
court  had  no  further  powers;  they  were/wnc- 
twt  officio.  11  East,  200-202.  There  is  no  anal- 
ogy between  this  proceeding  and  the  judicial 
proceedings  of  a  court  of  record,  in  the  prog- 
ress of  a  cause.  The  power  granted  by  the 
Legislature  to  the  Mayor's  Court,  in  the  pres- 
ent instance,  may  not  unaptly  be  compared  to 
the  power  given  to  a  Court  of  C.  P.  to  dis- 
charge an  insolvent  from  his  debts.  In  both 
cases,  the  court  act  qua  commissioners."  In 
the  Matter  of  Beekman  St.,  20  Johns.,  269, 
which  arose  under  the  Act  of  1813,  relating  to 
streets  in  the  City  of  N.  Y.,  Spencer,  then 
Chief  Justice,  again  said  :  "The  powers  pos- 
sessed by  this  court,  in  appointing  commission- 
ers, in  reviewing  their  report,  in  referring  it 
back  to  the  same  commissioners,  or  substitut- 
ing new  ones,  and  in  finally  confirming  their 
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report,  are  derived  wholly  from  the  statute. 
None  of  these  powers  exist  independently  of 
the  legislative  delegation  of  authority;  and 
they  are  not  incident  to  our  judicial  duties.  It 
might  be  a  question  how  far  the  Legislature 
can  impose  such  duties  on  the  judges  ;  but  it 
does  not  admit  of  a  doubt,  that  if  we  do  con- 
sent to  act,  we  act  under  a  limited  and  circum- 
scribed authority;  and  our  only  power  to  act 
being  derived  from  the  statute,  we  possess  no 
powers  but  such  as  are  expressly  given  ;  and- 
those  powers  must  be  exercised  in  the  manner 
designated  by  the  Act.  It  is  true,  we  act  col- 
lectively, and  in  term  time,  and  a  majority 
present  control  the  proceedings;  but  we  act  as 
commissioners,  and  in  the  same  way  and  man- 
ner as  we  used  individually  to  do  under  the 
Insolvent  Act.  The  statute  is  our  guide;  and 
we  must  proceed  by  the  rules  and  in  the  man- 
ner it  prescribes.  The  general  powers  and  ju- 
risdiction of  this  court,  as  regards  the  applica- 
tion now  before  us,  cannot  be  brought  into 
exercise."  In  the  Matter  of  Third  St.,  6  Cow., 
571,  Savage,  Ch.  J.,  observed:  "We  do  not  act 
as  a  court  in  these  matters,  but  as  commis- 
sioners appointed  by  the  Legislature;  and  such 
proceedings  have  been  very  aptly  compared  by 
the  cases  to  those  of  a  commissioner  or  Court 
of  Common  Pleas  under  the  Insolvent  Act." 
Remarks  to  the  like  effect,  and  in  much  the 
same  terms,  have  been  made  in  other  cases  ; 
and  proceeding  upon  the  *idea  that  what  f*  1 9 
we  do  in  street  cases  is  done  in  a  limited  and 
subordinate  capacity  as  commissioners,  writs 
of  certiorari  have  been  allowed  by  this  court 
as  such,  directed  to  the  justices  thereof  as  com- 
missioners, in  order  to  bring  the  proceedings 
before  the  court,  and  thus  obtain  its  judgment 
in  that  capacity,  to  the  end  that  the  judgment 
might  be  carried  to  the  Court  of  Errors  for  re- 
view. Patchin  v.  Mayor,  etc.,  of  Brooklyn,  13 
Wend.,  664;  Livingston  v.  Mayor,  etc.,  of  N.  Y., 
8  Wend.,  85;  Bogert  v.  Mayor,  etc.,  of  N.  Y.,  7 
Cow.,  158. 

I  do  not  understand  anything  said  or  done 
in  the  decisions  on  this  subject  as  intended  to 
deny  that  the  power  of  appointing  Commis- 
sioners of  Estimate  and  Assessment,  and  of  re- 
vising and  confirming  their  proceedings,  is 
strictly  judicial  in  its  nature.  The  cases  re- 
ferred to  proceed  on  the  broad  distinction  be- 
tween the  exercise  of  general  and  special  judi- 
cial powers  ;  between  what  this  court  may  do 
in  the  exercise  of  its  general  common  law  ju- 
risdiction, as  the  Supreme  Court  of  the  State, 
and  what  it  may  do  under  a  special  and  limited 
authority  conferred  upon  it  by  statute. 

The  powers  in  question,  as  we  have  seen, 
have  occasionally  been  compared  to  those  ex- 
ercised by  commissioners  under  the  insolvent 
laws.  But  such  commissioners,  although  not 
clothed  with  any  general  judicial  authority, 
are  still  judges.  Cunningham  v.  Bucklin,  8 
Cow.,  178.  They  act  as  an  inferior  court  of 
special  and  limited  authority,  and  their  acts 
may  be  pleaded  as  such.  Service  v.  Heermance, 
1  Johns.,  91  ;  Frary  v.  Dakin,  7  Id.,  75  ;  Mills 
v.  Martin,  19  Id.,  34. 

That  these  powers  are  strictly  judicial  may 
be  seen  by  examining  their  nature.  The  Cor- 
poration of  N.  Y.,  having  determined  to  open 
a  street  or  avenue,  apply  for  the  appointment 
of  Commissioners  of  Estimate  and  Assessment. 
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These  commissioners  are  but  aids  to  the  court, 
whose  judgment  is  at  last  to  settle  the  rights 
and  fix  the  liabilities  of  the  parties.  The  com- 
missioners are  to  ascertain  the  value  of  the 
land  which  may  be  taken  for  or  affected  by  the 
improvement  to  be  made,  and  determine  the 
amount  of  damage  and  benefit  which  will  arise 
from  it.  This  is  to  be  reported  to  the  court, 
2O*]  *with  all  needful  explanations,  and  any 
person  conceiving  himself  aggrieved  may  ap- 
pear and  urge  his  objections  to  what  has  been 
done.  If  the  court  is  dissatisfied  with  the  re- 
port, it  may  be  sent  back  for  revision  again  and 
again,  until  the  court  shall  be  satisfied  that  it  is 
according  to  the  justice  of  the  case,  when  judg- 
ment of  confirmation  is  to  be  given.  Thus  the 
report  becomes,  in  effect,  the  act  of  the  tribu- 
nal by  which  it  is  confirmed,  and  the  judgment 
rendered  is  declared  to  be  an  effective  lien  upon 
the  lands  adjudged  to  be  benefited.  Upon  this 
judgment  a  summary  execution  may  be  issued 
to  collect  the  amount,  or  an  action  may  be 
brought  upon  it;  and  finally,  it  may  be  en- 
forced by  a  sale  of  the  land  thus  charged.  If 
such  proceedings  are  not  in  the  strictest  sense 
judicial,  it  would  be  difficult  to  conceive  what 
acts  can  be  of  that  character. 

Again;  that  these  powers  are  judicial  in  their 
character,  is  an  obvious  inference  from  those 
cases  which  hold  that  the  proceedings  may  be 
removed  by  certiorari.  See,  Patchin  v.  Trust- 
ees of  Brooklyn,  2  Wend..  377;  8.  C.  in  error,  8 
Id. ,  47  ;  Livingston  v.  Mayor,  etc. ,  of  N.  Y. ,  8 
Id.,  87;  Patchin  v.  Mayor,  etc.,  of  Brooklyn,  13 
Id. ,  664;  Bogert  v.  Mayor,  etc. ,ofN.Y.,7  Cow. , 
158.  For  it  is  well  settled  that  a  certiorari  will 
only  lie  to  bring  up  judicial  proceedings.  Peo- 
ple v.  Mayor,  etc.,  of  N.  Y.,  2  Hill,  9. 

I  have,  therefore,  no  hesitation  in  saying  that 
the  powers  in  question  are  plainly  judicial  ; 
and  this  being  their  character,  it  follows  that 
they  are  such  as  may  be  appropriately  exer- 
cised by  us  as  a  court.  The  right  of  the  Leg- 
islature to  confer  upon  this  court  new  judicial 
powers,  which,  as  originally  constituted,  it  did 
not  possess,  is  entirely  clear,  having  been  prac- 
tically asserted,  as  we  have  seen,  in  numerous 
instances,  and  been  recognized  indeed  ever 
since  the  organization  of  the  government.  See, 
Grab.  Juris.,  140;  2  R.  S.,  196,  sec.  1.  In  what 
capacity  then  do  we  act  when  exercising  the 
powers  given  by  the  N.  Y.  street  statutes  ? 
Have  they  been  confided  to  us  as  a  court,  or 
did  the  Legislature  intend  to  confer  upon  us  a 
distinct  "office  or  public  trust,"  viz.:  that  of 
street  commissioners? 

21*]  *It  has  already  been  observed  that  the 
statutes  declaring  these  powers  devolve  them 
in  terms  upon  the  "  Supreme  Court."  making 
it  "lawful  for  the  said  court" — not  the  jus- 
tices thereof  individually — to  perform  the  du- 
ties prescribed.  2  R.  L.,  409,  411,  sec.  178. 
The  case  of  Patchin  v.  Trustee  of  Brooklyn,  2 
Wend.,  377,  came  up  by  certiorari  from  the  C. 
P.  of  Kings  Co.,  which  court  was  authorized 
by  statute  to  exercise  powers  similar  to  those 
conferred  upon  us  by  the  N.  Y.  street  statutes; 
and  in  giving  the  opinion  of  the  Supreme 
Court.  Savage,  Ch.  J.,  said:  "  It  has  also  fre 
quently  been  held,  that  the  judges  act  as  com- 
missioners; but  they,  in  some  respects  at  least, 
act  as  a  court  during  the  pendency  of  the  pro- 
ceedings." Id.,  384.  The  case  was  subsequent- 
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ly  carried  to  the  Court  of  Errors,  where  the 
Chancellor  thus  expressed  himself;  "  This  is  a 
specially  delegated  power  to  the  Court  of  Com- 
mon Pleas,  as  such  court,  and  not  to  the  judges 
as  an  ex  officio  duty;  and  when  such  a  power  is 
committed  to  a  court,  all  the  ordinary  powers 
of  such  court,  so  far  as  they  are  applicable  to 
the  discharge  of  the  particular  duty,  may  be 
exercised  as  in  ordinary  cases.  The  court  may 
compel  the  sheriff  to  return  the  precept;  may 
impose  fines  upon  the  jurors  for  not  attending; 
may  issue  process  to  compel  the  attendance  of 
witnesses;  may  award  a  tales,  swear  witnesses; 
and  compel  them  to  testify;  may  appoint  tri- 
ors  on  a  challenge  of  a  juror;  and  may  ad- 
journ the  hearing  of  the  cause,  upon  sufficient 
cause  shown.  Thus  in  England,  the  jurisdic- 
tion of  the  Lord  Ctiancellor  in  bankruptcy  is  a 
specially  delegated  jurisdiction,  committed  to 
him  as  the  keeper  of  the  great  seal;  but  in  the 
particular  cases  in  which  this  jurisdiction  is  ex- 
ercised, all  the  powers  of  his  court  become  ap- 
plicable to  the  discharge  of  his  duty — he  issues 
injunctions  and  attachments  to  compel  the 
performance  of  his  orders;  makes  references 
to  masters  to  inquire  as  to  facts;  awards  is- 
sues, etc.  See,  Ex  parte  Cowan,  3  B.  &  Aid. , 
123.  But  no  appeal  lies  from  his  decisions  in 
bankruptcy,  because  no  law  has  been  passed 
authorizing  an  appeal  in  such  cases.  So  in  the 
street  causes  in  the  City  of  New  York,  a  spe- 
cially delegated  jurisdiction  is  committed  to 
the  Supreme  Court,  but  I  believe  it  *has  [*22 
never  been  contended  that  the  court  was 
bound  to  determine  cases  of  this  kind  at  the 
first  term,  and  that  it  had  not  the  power  of  de- 
ciding them  at  any  subsequent  term  of  the 
court."  Trustees  of  Brooklyn  v.  Patchen,  8 
Wend.,  47,  63.  This  case  was  decided  in  the 
Court  of  Errors  in  1831,  and  in  1834.  Matter  of 
Canal  St.,  11  Wend.,  154,  156.  Savage,  Ch.  J., 
thus  expressed  himself  :  "  But  though  the 
court,  in  these  proceedings,  act  quasi  commis- 
sioners, in  reviewing  and  confirming  the  pro- 
ceedings below,  yet  we  act  also  as  a  court,  in 
many  respects,  and  I  think,  in  all  respects,  ex- 
cept in  reviewing  our  own  decisions.  We  act  as 
a  court  in  the  appointment  of  the  commission- 
ers; if  they  misbehave,  we  may  punish  them  by 
attachment,  as  we  might  referees,  in  a  cause 
committed  to  them.  If,  for  any  cause,  persons 
appointed  as  commissioners  are  shown  to  be  im- 
proper, we  may,  by  virtue  of  the  power  of  ap 
pointment,  remove  them  and  appointothers;  we 
are  not  the  mere  conduits  of  convey  ing  author- 
ity to  the  commissioners.  They  become  officers 
of  our  court;  the  proceeding  is  a  proceeding  in 
our  court,  the  effect  of  which  is  the  transfer  of 
title  to  real  estate  to  an  immense  amount;  and 
it  would  be  extraordinary,  in  such  a  case,  that 
this  court  should  be  mere  automata.  It  has 
been  decided  that  we  cannot  reconsider  our 
own  decisions;  but  beyond  that  our  power  as 
a  court  has  not  been  questioned.  Our  decisions 
are  judgments,  which  are  subject  to  review  in 
the  Court  of  Errors."  And  in  a  late  case,  Mat- 
ter of  Mount  Morris  Square,  2  Hill.  14,  19,  Mr. 
J.  Cowen  said,  in  reference  to  these  street 
cases:  "  Our  award  is  like  that  of  any  inferior 
magistrate  having  a  limited  jurisdiction." 

I  fully  concur  in  these  views,  understanding 
them  as  I  do  to  mark  the  distinction  between 
the  different  kinds  of  jurisdiction  exercised  by 
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this  court.  Undoubtedly,  while  discharging 
the  duties  imposed  upon  us  by  these  street 
statutes,  we  are  exercising  powers  which  do 
not  belong  to  us  as  a  court  of  general  jurisdic- 
tion, but  which  are  derived  wholly  from  the 
statute;  and  our  proceedings  are,  therefore,  to 
be  treated  like  those  of  a  court  of  special  and 
limited  jurisdiction.  See,  Cowen  &  H.  Notes 
to  Phil.  Ev.,  p.  946,  and  cases  cited.  We  ex- 
23*]  ercise  *powers  similar  to  those  usually 
conferred  upon  inferior  magistrates,  but  we 
do  so  as  a  court,  and  not  in  any  other  capacity. 
No  new  "office  or  public  trust  "  is  conferred 
upon  the  individual  members  of  the  court,  but 
anew  judicial  duty  is  prescribed,  which  the 
court  is  required  to  discharge.  It  is  readily 
seen  that  the  same  person  may  at  the  same 
time,  hold  two  distinct  offices,  as  Ld.  Hard- 
wicke  did  for  a  short  period,  viz. :  the  offices 
of  Chancellor  and  Chief  Justice  of  England.  But 
to  me  the  idea  is  incomprehensible  that  a  court 
can,  at  the  same  time,  and  in  reference  to  the 
same  subject,  act  in  a  double  capacity ;  that  is. 
not  only  as  a  court,  but  in  the  separate  office 
of  commissioners.  But  if  this  were  possible 
in  the  nature  of  things,  I  am  unable  to  see  how 
it  cnn  occur  under  the  street  laws  of  the  City 
of  N.  Y.,  which  do  not  purport  to  create  any 
new  office,  but  merely  require  the  court  to 
perform  a  new  duty.  I  am  therefore  of  opin- 
ion that  the  constitutional  inhibition  is  wholly 
inapplicable  to  the  case. 

The  course  of  the  federal  judiciary  in  rela- 
tion to  an  Act  of  Congress  passed  March  23, 
1792,  was  referred  to  on  the  argument  for  the 
purpose  of  maintaining  the  position  that  the 
Statute  of  1818  assumed  to  make  the  justices 
of  this  court  Road  Commissioners  for  the  City 
of  N.  Y.  Hayburn's  case,  2  Ball.,  409,  410, 
and  note.  But  the  instances  are  far  from  being 
parallel.  The  Act  of  Congress,  as  will  be  seen 
from  the  case  referred  to,  was  held  to  confer 
the  appointment  of  commissioners  upon  the 
judges  as  individuals,  and  to  require  them  to 
perform  certain  duties  not  of  a  judicial  nat- 
ure. If  I  am  correct  in  what  has  already  been 
advanced,  the  Statute  of  1813  devolved  noth- 
ing upon  the  justices  of  this  court  as  individ- 
uals, but  delegated  judicial  powers  to  the 
court,  to  be  exercised  in  a  judicial  way. 

It  was  objected  that,  by  these  proceedings, 
private  property  would  be  taken  for  public 
use,  without  making  just  compensation  which 
is  forbidden  by  the  Constitution.  Art.  7.  sec. 
7.  But  no  property  belonging  to  the  plaintiff 
was  taken  directly  for  the  use  of  the  public. 
His  land  does  not  even  adjoin  the  avenue  to  be 
opened.  Upon  the  assumption  that  the  open 
ing  of  this  avenue  would  enhance  the  value  of 
24*J  his  property  a  charge  was  *imposed  upon 
it  to  pay  a  part  of  the  expenses  thus  incurred. 
This  was  local  taxation  for  a  local  purpose,  and 
falls  within  the  legitimate  exercise  of  the  tax- 
ing power.  Livingston  v.  Mayor,  etc.,  of  N.T., 
8  Wend.,  101;  Beekman  v.  R.  R.  Co.,  3  Paige, 
45.  In  towns,  individuals  are  taxed  to  make 
and  repair  the  town  highways,  and  in  cities,  to 
grade  and  pave  streets.  Each  town  has  its  lo- 
cal tax  for  town  expenses,  as  has  also  each 
county  to  meet  county  charges.  These  are  all 
modifications  of  the  taxing  power,  and  quite 
as  obnoxious  to  the  constitutional  objection 
raised,  as  is  the  assessment  of  lands  benefited  by 
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the  opening  of  a  street,  to  meet  the  charge  of 
such  an  improvement. 

To  establish  the  defense  interposed  in  the 
present  case,  it  was  necessary  to  show  the  ex- 
istence of  a  valid  judgment 'confirming  the  re- 
port of  the  Commissioners  of  Estimate  and  As- 
sessment; and  for  this  purpose  the  party  was 
bound  to  prove  the  facts  giving  the  court  ju- 
risdiction. Such  is  the  rule  applicable  to  the 
proceedings  of  subordinate  and  limited  tribu- 
nals, and  it  applies  with  equal  force  to  the 
proceedings  of  this  court  when  acting  in  that 
capacity.  Cowen  &  H.  Notes  to  Phil.  Ev.,  pp. 
946,  988,  1013;  Milk  v.  Martin,  19  Johns  ,  35; 
Denning  v.  Corwin,  11  Wend.,  647;  GaUatian 
v.  Cunningham,  8  Cow.,  361,  370. 

For  the  purpose  of  showing  jurisdiction,  it 
was  necessary  to  prove,  among  other  things, 
that  the  Corporation  of  N.  Y.  had  decided  to 
open  the  Ninth  Avenue,  or  some  part  of  it  be- 
fore presenting  their  petition  for  the  appoint- 
ment of  commissioners.  This  fact  was  suffi- 
ciently established  at  the  trial,  provided  the 
resolution  for  opening  the  avenue  was  proper- 
ly adopted  by  the  Common  Council.  The  ob- 
jection to  it  is,  that  it  was  passed  without  call- 
ing the  ayes  and  noes,  and  this,  it  is  said,  was 
in  violation  of  the  Act  of  April  7,  1830.  See, 
Sess.  L.  of  1830,  p.  126,  sec.  7.  But  I  think  the 
provision  referred  to  should  be  construed  as 
directory  merely;  the  essential  requisite  being, 
the  determination  of  the  Corporation,  and  not 
the  form  or  manner  of  expressing  that  deter- 
mination. Matter  of  Mount  Mortis  Square,  2 
*Hill,  14.  20  ;  Wiggin  v.  Mayor,  etc.,  of  [*25 
N.  Y.,  9  Paige,  16,  24. 

The  remaining  inquiry  is,  whether  the  regu- 
larity of  the  sale  was  sufficiently  established. 
The  principles  which  ordinarily  apply  to  and 
govern  such  cases  cannot  be  better  stated  than, 
they  were  by  Bronson,  J.,  in  Sharp  v.  Spetr, 
4  Hill,  76,  86.  He  there  observed:  "Every 
statute  authority,  in  derogation  of  the  com- 
mon law,  to  devest  the  title  of  one  and  trans- 
fer it  to  another,  must  be  strictly  pursued,  or 
the  title  will  not  pass.  This  is  a  mere  naked 
power  in  the  corporation,  and  its  due  execu- 
tion is  not  to  be  made  out  by  intendment  ; 
it  must  be  proved.  It  is  not  a  case  for  presum- 
ing that  public  officers  have  done  their  duty, 
but  what  they  have  in  fact  done  must  be  shown. 
The  recitals  in  the  conveyance  are  not  evi- 
dence against  the  owners  of  the  property,  but 
the  fact  recited  must  be  established  by  proof 
aliunde.  As  the  statute  has  not  made  the  con- 
veyance prima  facie  evidence  of  the  regularity 
of  the  proceedings,  the  fact  that  they  were 
regular  must  be  proved,  and  the  onus  rests  on 
the  purchaser.  He  must  show,  step  by  step, 
that  everything  has  been  done  which  the  stHt- 
ute  makes  essential  to  the  due  execution  of 
the  power.  It  matters  not  that  it  may  be  dif- 
ficult for  the  purchaser  to  comply  with  such  a 
rule.  It  is  his  business  to  collect  and  preserve 
all  the  facts  and  muniments  upon  which  the 
validity  of  his  title  depends.  Rex  v.  Croke, 
Cowp.,  26  ;  WiUiams  v.  Peyton,  4  Wh.,  77;. 
Ronkendorff  v.  Taylor,  4  Pet.,  349;  Jackson  v. 
Shepard,  7  Cow.,  88  ;  Atkins  v.  Kinnan,  20 
Wend.,  241  :  Thatcher  v.  Powell,  6  Wh.,  119; 
Jackson  v.  E&ty.  7  Wend.,  148;  People  v.  May- 
or, etc.,  ofN.  Y.,  2  Hill.  9  ;  Mattel-  of  Mount 
Morris  Square,  Id:,  14.  These  cases  and  those 
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to  which  they  refer  will  be  sufficient  to  justify 
all  that  has  been  said  concerning  the  necessary 
requisites  for  making  out  a  title  in  the  de- 
fendant." 

But  the  application  of  these  principles  to  the 
present  case  is,  in  most  respects,  precluded  by 
a  provision  in  the  statute.  The  lot  was  sold  by 
the  Corporation  December  24,  1838,  and  the 
purchaser  was  entitled  to  his  conveyance  at 
the  end  of  two  years  from  that  time.  A  con- 
26*J  veyance,  called  a  lease,  and  *dated  Feb- 
ruary 14,  1842,  was  given  in  evidence.  No  ob- 
jection appears  to  have  been  made  to  the  form 
of  the  lease,  or  the  proof  of  its  authenticity ;  and 
the  statute  declares  that  it  "shall  be  conclusive 
evidence  "  of  the  regularity  of  the  sale.  Sess. 
L.  of  1816,  p.  115,  sec.  2.  The  lease  proved 
that  the  collector  had  made  the  proper  affidavit 
before  the  corporation  advertised,  and  that 
everything  else  was  done  which  the  statute  re- 
quired to  constitute  a  regular  sale  under  the 
judgment  of  confirmation.  See,  Jackson  v. 
Esty,  7  Wend.,  149  ;  Bush  v.  Davison,  16  Id., 
553,  554;  Peters  v.  Heasley,  10  Watts,  208;  Stew- 
art v.  Shoenfelt,  13Serg.  &  R.,  370,  371. 

The  statute  requires,  however,  that  after 
the  sale,  and  at  a  certain  period  before  the  ex- 
piration of  two  years  from  the  making  thereof, 
a  notice  to  redeem  shall  be  published.  Sess.  L. 
of  1816,  pp.  114,  115,  sec.  2.  The  publication 
of  this  notice  is  essential  to  the  perfection  and 
validity  of  the  purchaser's  title,  and  is  not 
proved  bv  the  lease.  Jackson  v.  Esty,  7  Wend., 
148  ;  Bush  v.  Davison,  16  Id.,  553.  Evidence 
aliunde  was  given  at  the  trial  tending  to  prove 
the  publication  of  such  a  notice,  and  the  only 
objection  there  raised  was  that  the  notice  did 
not  appear  to  have  been  published  in  the  state 
paper.  But  this  objection  is  entirely  obviated 
by  the  Act  of  May  14,  1840,  Sess.  L.  of  1840, 
p.  274,  sec.  10,  which  renders  a  publication  in 
that  paper  unnecessary. 

No  ground,  therefore,  appears  on  which  the 
regularity  of  the  sale  can  be  questioned,  and 
so  far  as  this  case  discloses  the  facts  the  pur- 
chaser has  a  valid  title.  Under  the  stipulation 
entered  into  atjthe  trial  I  think  the  defendant 
is  entitled  to  judgment. 

Nelson,  Ch.  J.,  concurred. 

Bronson,  ,/.,  dissenting.  There  are  some 
points  in  the  case  upon  which  I  am  unable  to 
concur  with  my  brethren. 

If  the  N.  Y.  street  law  could  be  regarded  as 
enlarging  our  jurisdiction,  by  conferring  new 
judicial  powers  to  be  exercise'd  as  a  court,  then 
I  agree  that  the  statute  would  be  free  from 
constitutional  objection.  But  it  has  been  lone 
settled  that  the  powers  conferred  by  this,  and 
27*J  other  laws  of  the  same  general  *nature, 
are  not  strictly  judicial;  and  that  in  carrying 
them  into  execution  we  do  not  act  as  a  court, 
but  as  commissioners  appointed  by  the  Legis- 
lature. Stafford  v.  Mayor  of  Albany,  7. Johns., 
541  ;  Matter  of  Beekman  St.,  20  Id.,  269  ;  Mat- 
ter of  Mayor  of  N.  Y.,  6  Cow..  571  ;  Matter  of 
Mount  Morris  Square,  2  Hill,  14.  Acting  on 
this  principle  we  have  uniformly  refused  to  set 
aside  the  proceedings  in  street  cases  under  any 
circumstances— holding  that  while  sitting  as 
commissioners  we  had  no  power  to  recall  that 
which  had  once  been  done.  And  when  the 
parties  have  desired  a  review  in  a  street  case, 
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the  Supreme  Court  has  issued  a  certiorari  to 
the  justices  of  that  court  as  commissioners; 
and  after  having  thus  got  the  matter  before  us 
as  a  court,  and  affirmed  what  had  previously 
been  done  in  another  character,  a  writ  of  er- 
ror has  been  brought  in  the  Court  of  Errors. 
See,  Livingston  v.  Mayor  of  N.  Y.,8  Wend., 
85;  Patchin  v.  Mayor  of  Brooklyn,  13  Id.,  664. 
In  these  and  all  the  other  forms  in  which  the 
question  has  arisen,  it  has  been  uniformly  held 
that  in  executing  the  Street  Law  of  1813  we  act 
as  commissioners  appointed  by  the  Legislature, 
and  not  as  a  court.  The  same  doctrine  has  been 
laid  down  by  the  federal  judiciary.  By  an  Act 
of  Congress  passed  in  1792,  2  Bio.,  259,  the 
Circuit  Courts  of  the  U.  S.  were  directed  to 
inquire  into  and  decide  upon  the  claims  of 
certain  persons  to  be  placed  upon  the  pension 
list.  Several  of  those  courts  declined  to  exe- 
cute the  law,  on  the  ground  that  the  duties  as- 
signed to  them  were  not  of  a  judicial  nature. 
The  Circuit  Court  for  the  District  of  N.  Y., 
with  Ch.  J.  Jay  at  its  head,  held  that  the  Act 
of  Congress  could  only  be  considered  as  ap- 
pointing commissioners  for  the  purposes  men- 
tioned in  it,  by  official  instead  of  personal  de- 
scription; that  the  judges  regarded  themselves 
as  being  the  commissioners  designated  by  the 
Act  and,  therefore,  as  being  at  liberty  to  ac- 
cept or  decline  that  office.  As  the  object  was 
a  benevolent  one,  and  the  judges  wished  to 
manifest  their  respect  for  the  Legislature,  they, 
accepted  the  trust.  Note  to  Hayburn's  case,  2 
Dall..  410.  The  judges  of  this  court  seem  to 
have  acted  on  the  same  principle  when  they 
accepted  the  office  of  Street  Commissioners  un- 
der the  N.  Y.  law.  Matter  *of  Beekman  f *28 
St.,  20  Johns.,  269.  But  the  constitutional 
inhibition  against  holding  any  other  office, 
which  was  substantially  the  same  then  as  it  is 
now,  was  entirely  overlooked.  Const,  of  1777, 
art.  25 ;  Const,  of  1821,  art.  5,  sec.  7.  Since 
an  appeal  has  been  made  to  the  fundamental 
law,  it  is  no  longer  the  mere  question  whether 
we  will  consent  to  accept  the  office,  and  exe- 
cute the  statute.  The  further  inquiry  is  now 
presented,  whether  we  can  rightfully  act  in 
the  matter  ;  and  the  Constitution  having  de- 
clared that  the  justices  of  this  court  shall  not 
hold  any  other  office  or  public  trust,  I  think 
we  cannot  accept  this  appointment,  however 
willing  we  may  be  to  give  effect  to  the  wishes 
of  the  Legislature.  If  we  can  execute  the  of- 
fice of  Street  Commissioners  for  the  City  and 
County  of  N.  Y.,  the  like  powers  may  be  con- 
ferred upon  us  in  relation  to  any  other  town 
or  county  in  the  State;  or  the  duties  of  the  of- 
fice of  comptroller,  treasurer  or  sheriff  may  be 
assigned  to  us;  and  thus  the  constitutional  dis- 
qualification to  hold  any  other  office  would  be 
completely  evaded.  Following  out  the  prin 
ciples  which  have  already  been  settled  in  rela- 
tion to  this  law,  I  think  it  conflicts  with  the 
Constitution,  and  cannot,  therefore,  be  sup- 
ported. And  in  this  opinion  I  had  the  full  con- 
currence of  the  late  Mr.  J.  Coweo.(a) 

(a)  This  question  was  before  the  court  in  the  Mat- 
ter of  Thirty-Ninth  St..  and  several  other  streets,  on 
motions  to  confirm  the  reports  of  the  Commission- 
ers of  Estimate  and  Assessment,  wln-n  fowen,  J., 
aureed  with  Rronson,  J..  that  the  statute  was  un- 
constitutional. A  re-argument  was  subsequently 
ordered,  and  the  matter  was  discussed  In  connec- 
tion with  the  principal  case  of  Striker  v.  Kelly. 
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The  Act  of  1813  made  the  assessment  a  lien 
upon  the  land,  but  gave  no  power  to  sell.  By 
the  2d  section  of  the  Act  of  1816,  Stat.  of  1816, 
p.  114,  it  is  provided,  that  whenever  any  assess 
ment  upon  lands  in  the  City  of  N.  Y.  shall  not 
be  collected,  and  the  collector  shall  make  affi- 
davit of  his  demanding  the  money  two  several 
times  of  such  owners  as  may  reside  in  the  city, 
and  that  they  have  neglected  or  refused  to  pay; 
or  shall  make  affidavit  that  the  owners  cannot 
upon  diligent  inquiry  be  found  in  the  city, 
then,  and  in  any  such  case,  it  shall  be  lawful 
for  the  corporation  to  take  order  for  advertis- 
29*]  ing  and  selling  *the  land  for  a  term  of 
years;  and  the  lease  to  be  executed  to  the  pur- 
chaser "shall  be  conclusive  evidence  that  the 
sale  was  regular  according  to  the  provisions  of 
this  Act."  I  take  it  to  be  entirely  clear,  as  well 
upon  the  words  of  the  statute  as  the  reason  of 
the  thing,  that  the  Legislature  did  not  intend 
to  authorize  a  sale  of  the  land  except  in  cases 
where  the  prescribed  affidavit  should  be  made. 
There  must  be  an  unpaid  assessment,  and  an 
affidavit  of  the  collector.  The  latter  is  made 
just  as  necessary  as  the  former,  and  we  might 
as  well  dispense  with  the  one  as  with  the  other. 
The  corporation  can  take  no  order  in  reference 
to  a  sale — not  even  for  advertising — until  the 
affidavit  has  been  made.  It  is  familiar  doc- 
trine in  relation  to  these  statute  sales,  that  it 
lies  on  the  purchaser  to  show  a  strict  com- 
pliance with  the  statute.  He  must  make  out 
his  case  affirmatively,  showing  step  by  step  the 
to  sell  is  made  to  depend.  Sharp  v.  Speir,  4 
existence  of  all  the  facts  on  which  the  right 
Hill,  76,  and  cases  cited.  Under  this  statute 
the  lease  is  evidence  of  the  regularity  of  the 
sale,  but  not  of  the  right  to  sell.  No  affidavit 
was  produced,  though  the  want  of  it  was  dis- 
tinctly made  a  point  upon  the  trial.  This  was 
a  fatal  objection  to  the  defense  which  was  set 
up  under  the  corporation  lease. 

It  is  well  known  that  men  acting  in  a  body, 
especially  when  under  the  cover  of  corporate 
privileges,  will  often  do  what  no  one  of  them 
would  be  willing  -to  do  if  acting  alone  and 
upon  his  individual  responsibility.  And  they 
will  sometimes  say  aye,  or  permit  a  matter  to 
pass  sub  silentio,  when  they  would  not  venture 
to  record  their  names  in  favor  of  the  measure. 
To  guard  against  such  evils,  and  protect  the 
citizens  against  the  imposition  of  unnecessary 
burdens,  it  was  provided  by  the  7th  section  of 
the  amended  charter,  that  the  ayes  and  noes 
should  be  called  and  published  whenever  a 
vote  of  the  Common  Council  should  be  taken 
on  any  proposed  improvement  involving  a  tax 
or  assessment  upon  the  citizens.  Stat.  of  1830, 
p.  126.  The  language  is  imperative — the  ayes 
and  noes  shall  be  called.  When  the  particular 
mode  in  which  the  Corporation  is  to  act  is  thus 
specially  declared  by  its  charter,  I  think  it  can 
only  act  in  the  prescribed  form.  The  contrary 
3O*]  doctrine  wants  the  sanction  *of  legal  au- 
thority, and  is  fraught  with  the  most  danger- 
ous consequences.  It  would  place  corporations 
above  the  laws,  and  there  is  reason  to  fear  that 
they  would  soon  become  an  intolerable  nui- 
sance. 

Judgment  for  the  defendant. 

Reversed— 2  Denlo,  323. 

Criticised— 3  Barb.,  281. 

Statute—  When  directory  and  when  jurtedictional. 
Cited  in— 2  Denio,  161 ;  8  N.  Y.,  89 ;  59  Am.  Dec.,  466 ; 
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34  N.Y.,  273  :  1  Keyee.  517  ;  20  Hun,  234  :  39  Barb.,  101: 
45  Barb.,  245;  1  T.  &  C..  375  :  23  How.  Pr.,  91,  92  ;  32 
Ohio  St.,  463. 

Resolution  for  opening  street—  Unnecessary  to  call 
aye*  and  noes—  Statute  merely  directory.  Explained 
-3  Denio,  252;  24  N.  Y..  587  ;  14  Barb.,  292. 

Cited  in-24  N.  Y.,  93  ;  52  Ind.,  414  ;  52  Mo.,  515. 

N.  Y.  street  cases—  Special  and  limited  jurisdiction 
of  court  in  appointing  commissioners,  etc.  Com- 
mented on—  12  N.  Y.,  410. 

Explained—  3  Denio,  252. 

Cited  in-3  N.  Y.,  523  ;  20  Hun,  230  ;   40  How.  Pr., 

Local  assessment  and  taxation—  Validity  of  .  Ex- 
plained— 4  N.Y..  437  ;  55  Am.  Dec..  281  ;  42  Barb.,  292  ; 

Criticised—  9  Barb.,  548. 

Cited  in—  68  N.  Y.,  96  ;  6  Barb.,  221  ;  10  Barb.,  479  ;  1 
Sandf  .,  110  :  5  Daly,  352  ;  65  Pa.  St.,  155  ;  3  Am.  Rep., 

Statutory  power  to  transfer  title  without  owner's 
consent—  Must  be  strictly  pursued.  Cited  in—  3  Denio, 
499,  500  ;  3  N.  Y.,  401  ;  9  Barb..  411,  412  :  37  Super.,  556  ; 


.f  tfv* 

Court  of  special  or  limited  Jurisdiction—  Jurisdic- 
tion mtwf.be  shown.  Reviewed—  60  111.,  335. 

Cited  in—  6  Barb.,  610,623;  27  Barb.,  97;  32  Barb., 
135:  25Cal.,  309. 


DAKIN  0.  DUNNING. 

Money  Paid  into  Court — Verdict  for   More — 
Practice. 

Where  the  defendant  resorts  to  the  practice  of 
paying  money  into  court,  but  the  sum  thus  paid  is 
found  by  the  jury  to  be  less  than  was  due  at  the  time, 
the  verdict  and  judgment  should  be  for  the  whole 
amount  of  the  plaintiff's  demand,  without  any  de- 
duction on  account  of  the  payment. 

The  defendant,  however,  is  entitled  to  the  benefit 
of  the  payment,  by  way  of  indorsement  upon  the 
execution. 

If  the  sum  paid  into  court  is  found  by  the  jury  to 
be  equal  to  what  was  due  at  the  time,  the  verdict 
should  be  for  the  defendant. 

Citations— 2  R.  8.,  553.  sees.  20-23;  Ca8.  t.  Hardw., 
260 ;  4  B.  &  Ad.,  673 :  1  T.  R.,  464 ;  Tidd  Pr.,  619, 624- 
627,  Am.  ed.  1840 ;  Grab.  Pr.,  537,  540,2ded.;  3  Cow., 
336 ;  3  Burr.,  1120, 1772, 1773. 

ON  error  from  the  Dutchess  C.  P.  Dunning 
brought  an  action  of  assumpsit  against  Da- 
kin,  who,  immediately  after  issue  joined,  paid 
into  court  a  certain  sum  of  money,  together 
with  costs,  claiming  that  this  was  all  he  owed 
the  plaintiff.  At  the  trial,  however,  it  turned 
out  that  the  indebtedness  exceeded  the  amount 
paid  into  court;  but  the  defendant  insisted  that 
the  sum  thus  paid  should  be  deducted  by  the 
jury,  and  a  verdict  found  for  the  balance  only. 
The  case  was  such  that  the  deduction  would 
have  reduced  the  recovery  below  the  amount 
necessary  to  entitle  the  plaintiff  to  costs.  The 
C.  P.  directed  the  jury  to  disregard  the  pay- 
ment, and  to  render  a  verdict  for  the  whole  de- 
mand. Verdict  and  judgment,  accordingly; 
whereupon  the  defendant,  having  excepted, 
brought  error. 

Mr.  W.  Eno,  for  plaintiff  in  error. 

Mr.  W.  Reynolds,  for  defendant  in  error. 

*BytheCourt,  Beardsley,  J.  Thestat-[*31 
ute  authorizing  a  tender  of  the  amount  due  after 
suit  brought,  does  not  affect  this  question.  2 
R.  S.,  553,  sees.  20-23.  There  was  no  tender  to 
the  party,  but  the  money  was  paid  into  court; 
and  besides,  the  sum  tendered  was  less  than 
the  amount  found  due,  and  was  not  accepted 
by  the  plaintiff. 

The  consequences  which  follow  from  the 
payment  of  money  into  court,  in  a  proper  case, 
are  well  settled  in  England.  If  the  amount 
brought  into  court  is  accepted  by  the  plaintiff 
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in  satisfaction  of  his  demand,  his  costs  are  to 
be  paid  by  the  defendant,  and  the  cause  will 
thus  be  ended.  But  the  plaintiff  may  insist 
that  the  amount  paid  is  less  than  the  actual  in- 
debtedness, and  proceed  in  the  cause  to  recover 
the  residue.  In  such  case,  if  the  sum  paid  into 
court  is  equal  to  what  was  due  at  that  time, 
the  verdict  is  to  be  for  the  defendant;  but  if 
the  sum  paid  is  short  of  that  amount,  the  pay- 
ment is  to  be  allowed  as  a  credit,  and  a  verdict 
found  for  the  balance  only.  Gomyn  v.  Allen, 
Gas.  t.  Hardw.,  260;  Meager  v.  Smith,  4  B.  & 
Ad.,  673;  Cox  v.  Parry,  1  T.  R,  464;  Tidd,  Pr., 
634,  627.  Am.  ed.  1840;  Grah.  Pr.,  537,  540, 
2d  ed.;  Bk.  v.  Southerland,  3 Cow.,  336;  Ballet 
v.  E.  I.  Co.,  2  Burr.,  1120.  Such  I  understand 
to  have  been  ihe  settled  practice  of  the  K.  B., 
until  new  rules  on  the  subject  were  adopted  a 
few  years  since;  although  it  was  formerly  oth- 
erwise in  the  Court  of  C.  P.  In  the  latter, 
when  the  cause  proceeded  to  trial  after  money 
had  been  paid  into  court,  the  original  practice 
was  for  the  jury  to  find  their  verdict  without 
regard  to  the  payment.  But  about  the  year 
1765,  the  C.  P.  abandoned  this  course,  and 
adopted  the  practice  of  the  K.  B.  3  Burr., 
1772,  1773. 

The  former  practice  of  the  English  courts 
may  have  been  well  enough  there,  and  worked 
no  injustice  to  either  party;  and  it  might  be 
proper  here  if  our  law  as  to  costs  was  the  same 
as  that  of  England.  The  sum  brought  into 
court  belongs  to  the  plaintiff  in  any  event;  and 
in  England,  if  he  recovers  anything  beyond 
that  sum.  he  is  entitled  to  costs.  But  it  is  other- 
wise in  this  court,  and  in  the  Courts  of  C.  P. 
32*]  of  the  *several  counties.  The  plaintiff's 
right  to  costs  in  these  courts  often  depends 
upon  the  amount  of  the  recovery,  and  that  right 
ought  not  to  be  impaired  or  affected  by  a  pay- 
ment into  court,  unless  the  amount  thus  paid 
is  equal  to  the  whole  sum  due  at  the  time.  A 
creditor,  having  a  debt  of  $200  due  to  him, 
brings  an  action  in  this  court  for  its  recovery, 
and  the  defendant,  alleging  that  the  debt  is  but 
$160,  brings  that  sum  into  court,  under  the 
common  rule  in  such  case.  If  the  plaintiff  ac- 
cepts the  sum  thus  paid,  and  abandons  his 
cause  on  payment  of  costs,  his  claim  for  the 
balance  is  gone,  for  he  takes  the  sum  brought 
into  court  in  satisfaction  of  his  demand.  But 
if,  instead  of  abandoning  his  cause  he  proceeds 
to  trial  in  order  to  recover  the  remaining  $40, 
the  English  practice  would  require  the  jury  to 
find  a  verdict  for  that  sum  only,  and  our  law 
would  award  costs  to  the  defendant.  This  is 
palpably  unjust,  and  should  not  be  allowed,  if 
we  can  avoid  it,  as  I  think  we  may.  The  rule 
permitting  parties  to  pay  money  into  court  is 
comparatively  of  modern  origin,  having  been 
introduced  in  the  reign  of  Charles  II.  Tidd, 
Pr.,  619.  It  grew  up  as  mere  matter  of  prac- 
tice, and  was  changed  and  modified  from  time 
to  time  so  as  to  promote  the  convenience  of  the 
courts  and  suitors,  and  the  ends  of  justice.  We 
have  seen  that  the  English  Court  of  C.  P.  with- 
out hesitation,  abandoned  the  practice  which 
bad  prevailed,  and  adopted  that  of  the  E.  B. 
And  this  court.  I  apprehend,  has  equal  power 
to  adopt  and  follow  any  practice  which  may 
be  necessary  to  guard  against  injustice  on  the 
one  hand, while  it  gives  all  that  can  honestly  be 
asked  on  the  other. 
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It  seems  to  me  that  where  the  sum  paid  into 
court  is  equal  to  what  was  due  at  the  time,  it 
is  entirely  safe  and  proper  to  follow  the  former 
English  practice,  by  allowing  the  jury  to  find 
a  verdict  in  favor  of  the  defendant.  But 
where  the  sum  thus  paid  is  less  than  was  then 
due,  the  jury  should  be  instructed  to  disregard 
it,  and  find  a  verdict  for  the  whole  of  the 
plaintiff's  demand.  This  will  do  justice  to 
both  parties.  If  the  defendant  shows  that  he 
paid  into  court  the  full  amount  due  from  him 
he  makes  out  a  complete  defense.  If,  however, 
he  has  paid  only  a  part,*his  liability  for  [*33 
costs  remains  the  same  as  if  he  had  paid  noth- 
ing; and  this  should  be  so.  But  his  payment 
is  still  available  to  him  as  a  credit  upon  the 
judgment,  for  it  will  be  indorsed  on  the  exe- 
cution, and  the  balance  only  collected. 

In  the  present  case,  the  amount  paid  into 
court  was  less  than  the  sum  found  due,  and 
the  jury  were  properly  instructed  to  disregard 
it  in  making  up  their  verdict. 

Judgment  affirmed. 

Cited  in— 8  Barb..  411. 


THE  PEOPLE  t>.  ANABLE. 

Action  of  Debt  an  Recognizance — Pleading — De- 
fense. 

In  debt  on  a  recognizance  conditioned  that  the  de- 
fendant should  appear  and  answer  to  an  indiotment 
found  against  him,  the  defendant  pleaded  that,  aft- 
er the  forfeiture  of  the  recognizance,  and  before 
the  commencement  of  the  action,  he  was  arrested 
upon  a  bench-warrant  Issued  upon  the  same  indict- 
ment, and  that  he  thereupon  entered  into  another 
recognizance  to  appear  and  answer,  the  condition 
of  which  he  fully  kept  and  performed.  Held,  that 
the  matter  stated  in  the  plea  constituted  no  defense. 

Citations-1  Chit.  Cr.  L.,  92,  Am.  ed.,  1836;  3  Hill, 
570:  10  Wend.,  431. 

ON  demurrer  to  plea.  The  declaration  was  in 
debt  on  a  recognizance  entered  into  at  the 
Oyer  and  Terminer,  conditioned  that  the  de- 
fendant should  appear  and  answer  to  an  in- 
dictment found  against  him;  alleging  that  he 
did  not  appear  pursuant  to  the  terms  of  the  re- 
cognizance, but  made  default,  etc.,  and  that 
thereupon  the  recognizance  was  forfeited  and 
ordered  to  be  prosecuted.  Plea,  stating  in  sub- 
stance that  after  the  forfeiture  of  the  recogni- 
zance, and  before  the  commencement  of  this 
suit,  the  defendant  was  arrested  by  virtue  of 
a  bench-warrant  issued  upon  the  indictment 
mentioned  in  the  declaration,  and  that  he  there- 
upon went  before  an  officer  and  entered  into 
another  recognizance  to  appear  and  answer  to 
the  indictment;  averring  that  he  afterwards 
appeared  accordingly,  and  then  and  there  did 
and  received  what  was  enjoined  by  the  court, 
etc.  The  plaintiffs  demurred  to  the  plea,  and 
the  defendant  joined  in  demurrer. 

*Mr.  T.  Miller,  District  Atty.,  for  [*34 
the  people. 

Mr.  H.  Hog eboom,  for  defendant. 

By  the  Court,  Nelson,  Ch.  J.  The  plea  is 
no  answer  to  the  cause  of  action  set  forth  in 
the  declaration.  The  forfeiture  accrued  and 
the  right  of  action  became  complete  on  the 
default  for  not  appearing  alleged  in  the  dec- 
laration. The  condition  of  the  recognizance 
was  then  broken,  and  the  parties  to  it  became 
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absolute  debtors  to  the  people  for  the  amount 
of  the  penalty.  1  Chit.  Cr.  L.,  92,  Am.  ed.  1886. 

In  the  case  of  People  v.  Barttett,  3  Hill, 
570,  we  held  that  an  imprisonment  of  the  ac- 
cused in  another  county  on  a  criminal  charge, 
until  after  the  day  of  appearance,  excused  the 
default.  So  in  the  case  of  People  v.  Stager,  10 
Wend.,  431,  it  was  held  that  an  arrest  on  a 
bench-warrant  upon  the  same  indictment,  be- 
fore the  default  for  not  appearing,  would  dis- 
charge the  bail. 

But  there  is  neither  authority  nor  principle 
for  the  position  that  a  subsequent  arrest  and 
discharge  can  work  any  such  consequence. 
The  plea  virtually  assumes  that  the  prisoner, 
after  having  broken  his  recognizance,  may 
compel  the  people  to  elect  between  the  penalty 
and  the  crime.  This  cannot  be  maintained. 

We  have  examined  the  several  objections 
taken  to  the  declaration,  and  are  satisfied  that 
there  is  no  foundation  for  them,  especially  as 
none  are  to  be  regarded  here  but  such  as  relate 
to  matters  of  substance. 

Judgment  for  tfa  plaintiffs. 
Cited  in— 1  Dill.,  408. 


35*]  "CORNELL  ET  AL.  v.  BARNES. 

Judgment  Rendered,  without  Jurisdiction — Proc- 
ess —  Wlien  Protection  to  Officer —  Officer  Need 
Not  Execute — Action  against  Officer  for  Fail- 
ure to  Execute. 

A  constable  will  be  protected  in  the  execution  of 
process  regular  and  legal  on  its  face,  though  issued 
upon  a  judgment  rendered  without  jurisdiction. 
Per  Beardsley,  J. 

But  although  the  constable  may  execute  such 
process,  he  is  not  bound  to  do  so,  and  no  action  will 
lie  against  him  for  neglecting  or  refusing.  Per 
Beardsley,  J. 

A  justice's  execution  founded  upon  a  judgment 
rendered  without  jurisdiction  cannot  be  deemed 
valid  in  favor  of  the  party  who  procured  it  to  be  is- 
sued. Per  Beardsley,  J. 

In  declaring  against  a  constable  and  his  sureties 
for  neglecting  to  serve  and  return  a  justice's  exe- 
cution, the  plaintiff  must  not  only  aver  the  rendi- 
tion of  the  judgment,  but  must  set  forth  the  facts 
showing  that  the  justice  had  jurisdiction  of  the  per- 
son and  subject-matter. 

Citations— 1  R.  S.,  346,  sec.  21 ;  16  Wend.,  567, 5K8 ; 
5  Hill,  194,  285,  440;  1  Ad.  &  Ell.,  418,  N.  S.;  1  Hill,  118, 
120. 

ON  error  to  the  Columbia  C.  P.  Barnes 
brought  an  action  against  Richard  Cornell 
and  three  others,  in  a  justice's  court,  and  de- 
clared as  follows:  "The  plaintiff  complains 
against  the  defendants  for  that  heretofore,  to 
wit:  in  the  spring  of  1840,  Richard  Cornell  was 
duly  elected  a  constable  of  the  Town  of  Chat- 
ham, in  the  County  of  Columbia  ;  and  after- 
wards, to  wit:  etc.,  and  previous  to  his  enter- 
ing upon  the  discharge  of  the  duties  of  said 
office,  etc.,  the  said  Cornell,  and  the  other  de- 
fendants above  named,  as  his  sureties,  did,  by 
their  writing,  jointly  and  severally  agree  to  pay 
to  each  and  every  person  who  should  be  enti- 
tled thereto,  all  such  sums  of  money  as  the 
said  constable  might  become  liable  to  pay  on 
account  of  any  execution  delivered  to  him  for 
collection;  and  afterwards,  to  wit:  etc.,  an  ex- 
ecution was  issued  on  a  judgment  rendered 


NOTE.— Process—  When  a  protection  to  officer  execut- 
ing it— When  nfficer  need  not  execute  it  although  reg- 
ular on  its  face.  See,  Earl  v.  Camp.  16  Wend.,  562, 
note  and  notes  cited. 
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before  John  Trimper  Esquire,  then  and  now 
one  of  the  justices  of  the  peace  of  said  county, 
in  favor  of  the  said  plaintiff,  against  James  I. 
Walker,  a  resident  of  the  Town  of  Chatham 
in  said  county,  on  a  promissory  note,  for 
$26.71  damages  and  costs,  which  said  execu- 
tion was  delivered  to  the  said  Cornell,  consta- 
ble, as  aforesaid,  to  be  by  him  executed  ac- 
cording to  law;  yet  the  said  Cornell  wholly 
neglected  to  collect  and  execute  said  execution 
as  therein  directed,  and  wholly  neglected  to 
make  return  of  the  same  within  the  time  lim 
ited  by  law;  whereby  he,  the  said  Cornell,  and 
his  sureties  have  become  liable  to  pay  to  the 
said  plaintiff  the  amount  *of  said  exe-  [*36 
cution,  with  interest,  etc.,"  but  have  not  paid, 
etc.  The  defendants  demurred  to  the  declara- 
tion, assigning  for  cause,  among  other  things, 
that  it  did  not  set  forth  enough  to  show  juris- 
diction on  the  part  of  the  justice  who  rendered 
the  alleged  judgment,  either  in  respect  to  the 
person,  or  the  subject-matter.  The  plaintiff 
joined  in  demurrer,  and  the  justice  gave  judg- 
ment in  his  favor;  whereupon  the  defendants 
appealed  to  the  C.  P.  The  latter  court  af- 
firmed the  judgment  of  the  justice,  and  the  de- 
fendants sued  out  a  writ  of  error. 

Mr.  G.  W.  Bulkley,  for  plaintiffs  in  error. 

.'//'.  C.  P.  Schermerhorn,  for  defendant 
in  error. 

By  t?ie  Court,  Beardsley,  J.  In  order  to 
maintain  this  suit,  the  plaintiff  was  bound  to 
show  that  the  constable  had  become  liable 
to  pay  the  whole  or  some  part  of  the  mon- 
ey for  which  the  execution  was  issued.  Such 
are  the  precise  terms  of  the  instrument  exe- 
cuted by  the  defendants,  and  so  is  the  statute 
on  the  subject.  1  R.  S.,  346,  sec.  21.  A  con- 
stable may  serve  an  execution  which  is  regu- 
lar on  its  face,  although  issued  upon  a  judg- 
ment rendered  without  jurisdiction;  for  he 
may  rely  upon  his  process,  and  is  not  bound 
to  see  that  jurisdiction  has  been  acquired. 
(See,  People  v.  Warren,  5  Hill,  440 ;  Noble  v. 
Eastman,  Id.,  194;  and  Andrews  v.  Morris,  1 
Ad.  &  Ell.,  4  N.  S.)  But  although  such  is  the 
right  of  the  officer,  he  is  under  no  legal  obli- 
gation to  serve  the  process;  and  its  invalidity 
is  always  a  good  answer  to  an  action  brought 
against  him  for  refusing  to  execute  it.  Earlv. 
Camp,  16  Wend.,  567,  568,  and  cases  cited. 
(See,  Norton  v.  Hendershot,  1  Hill,  118,  120, 
and  cases  cited  in  n.  c.) 

Process  from  a  court  of  special  and  limited 
authority  cannot  be  deemed  valid  in  favor  of 
the  party  who  procured  it  to  be  issued  (see, 
Harriott  v.  Van  Cott,  5  Hill,  285;  and  Carratt 
v.  Morley,  1  Ad.  &  Ell.,  18,  N.  S.),  until  it  is 
shown  that  complete  jurisdiction  existed. 
*Hence,  to  make  out  a  right  of  action  [*37 
in  the  present  case,  the  plaintiff  was  bound  to 
show  that  the  justice  who  rendered  the  judg- 
ment on  which  the  execution  issued,  had  ju- 
risdiction of  the  subject  matter  and  of  the  per- 
son of  the  defendant.(d)  The  declaration  shows 
that  the  justice  had  jurisdiction  of  the  subject- 
matter,  for  it  alleges  that  the  action  was  brought 

(a)  As  to  the  necessity  of  alleging  and  proving  the 
judgment  in  this  and  similar  cases,  and  when  it  will 
be  dispensed  with,  see  Lawton  v.  Erwin,  9  Wend., 
233,  237 ;  Dakin  v.  Hudson,  fi  Cow..  221 ;  Elliot  v. 
Cronk,  13  Wend.,  35,  40;  Cowen  &  H.  Notes  to  Phil. 
Ev.,  1078:  2  Saund.,  101,  n.  2. 
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to  recover  the  amount  of  a  promissory  note; 
but  it  fails  to  show  that  jurisdiction  over  the 
person  had  been  acquired.  For  this  purpose 
it  was  necessary  to  aver  either  that  the  party 
appeared,  or  that  process  was  sued  out  and 
duly  served  on  him.  The  declaration  contains 
no  averment  of  this  nature,  and  the  judgment 
of  the  court  below  should  be  reversed. 
Judgment  reversed.(e) 

Office? — Protected  by  process,  regular  on  its  face. 
Cited  in— 15  Hun.  336:  24  Hun,  9:  3  Barb.,  19;  20 
Barb..  166  :  31  N.  H.,  371 ;  53  Am.  Dec.,  193. 

Refusal  of,  to  execute  process.  Cited  in -3  Denio,48 ; 
7  N.  Y.,  199";  15  Hun,  236 : 1  Abb.  Pr.,  435 ;  7  Daly,  453 ; 
29  Ohio  St.,  619;  23  Am.  Rep.,  770. 

Action  against— Pleading— Jurisdiction.  Cited  in— 
SDenio,  105 :  4  N.  Y.,  380:  6  N.  Y.,  51 ;  56  N.  Y.,  386 ; 
09  N.  Y.,  550 ;  3  Barb.,  343,  606 ;  13  How.  Pr.,  540 ;  57 
How.  Pr.,  151. 

Justice  court— Jurisdiction  of  person,  how  acquired. 
Cited  in-3  N.  Y.,  198 ;  4  N.  Y.,  379. 

Court  of  inferior  jurisdiction— Jurisdiction  must  be 
shown  affirmatively.  Cited  in— 10  Abb.  Pr.,  437;  13 
Abb.  Pr.,  246 : 2  Co.  R.,  53. 

Also  cited  in— 43  Wis.,  82. 

(e)  It  has  been  said,  if  not  decided,  that  in  declar- 
ing- upon  a  justice's  judgment  the  facts  necessary 
to  snow  jurisdiction  over  the  person  of  the  defend- 
ant need  not  be  averred :  while  at  the  same  time  the 
rule  was  admitted  to  be  otherwise  in  regard  to  a 
plea.  Stiles  v.  Stewart,  12  Wend.,  473 ;  Smith  v.  Mum- 
lord,  9  Cow.,  26;  Roger  v.  Davis,  1  Alk.,  296.  The 
principle  of  this  distinction  is  not  readily  perceived, 
nor  have  I  been  able  to  discover  that  it  has  any 
foundation  in  the  English  cases.  True,  according  to 
the  latter,  a  concise  mode  of  setting  forth  the  judg- 
ments of  inferior  courts  is  permitted;  but  the  rule 
is  no  less  applicable  to  a  plea,  than  to  a  declaration. 
It  allows  the  pleader  to  begin  by  stating  that  a 
plajnt  was  levied,  etc.— this  being  the  process  by 
which  suits  are  ordinarily  commenced  in  those 
courts— and  then,  instead  of  detailing  the  whole  of 
the  intermediate  proceedings,  as  was  at  one  time  re- 
quired, he  may  say,  talitcr  processum  fuit,  etc.  1 
Saund.,  92,  n,  2;  Rowland  v.  Veale.  Cowp.,  18  ;  Lad- 
broke  v.  James,  Willes,  199;  Sellers  v.  Lawrence, 
Id.,  413;  Com.  Dig.  "  Pleader,"  E,  18  ;  Arch.  PI.,  148 
a.  Am.  ed.  1838.  The  case  usually  cited  from  the 
English  books  to  maintain  that  a  declaration  upon 
-a  judgment  of  an  inferior  court  need  not  show  ju- 
risdiction over  the  person,  nor  even  mention  the 
process  by  which  the  suit  was  commenced,  is  that 
of  Murray  v.  Wilson,  1  Wils.,  316.  There,  however, 
it  was  alleged  that  the  defendant  had  commenced  a 
suit  against  the  plaintiff,  in  which  the  latter  ob- 
tained judgment  of  nonsuit  for  his  costs ;  and  the 
declaration  was  upon  that.  The  court  seein  to  have 
thought  that  it  was  entirely  immaterial,  under  such 
•circumstances,  whether  the  process  was  legal  or 
not;  and  they  accordingly  held  the  declaration  suf- 
ficient. The  decision,  however,  can  hardly  be 
38*]  deemed  an  authority  for  saying  *that  the  same 
form  of  declaring  may  be  resorted  to  by  the  party 
who  commenced  the  suit  in  the  inferior  court.  See, 
Read  v.  Pope.  1  Cromp.  Mees.  &  R.,  302,  and  cases 
cited  by  Kelly,  arguenao. 

In  the  case  of  Stiles  v.  Stewart,  supra,  the  objec- 
tion was  taken  by  way  of  motion  in  arrest,  so  that 
the  only  point  legitimately  presented  was,  whether 
the  general  form  of  declaring  there  resorted  to 
could  be  sustained  after  verdict.  Perhaps  the  case 
of  Smith  v.  Mumford  is  to  be  regarded  in  the  same 
light.  If  so,  the  result  at  which  the  court  arrived 
in  both  instances  accords  with  established  principles, 
and  is  supported  by  several  adjudged  cases.  Lewis 
v.  Weeks,  1  Show.,  71 :  S.  C.,  Carth.,  85 ;  Bull  v.  Stew- 
ard. 1  Wils..  255 ;  Bentley  v.  Donnelly,  8  T.  R.,  127  ;  2 
Saund..  101,  n.  2 ;  and  see  Sherwood  v.  Chace,  11 
Wend..  38:  Chapman  v.  Smith.  13  Johns..  78:  Pang- 
burn  v.  Ramsay,  11  hi..  141.  143.  But  the  question 
becomes  essentially  different  when  the  objection  is 
properly  and  seasonably  interposed  by  demurrer. 
It  was  thus  taken  in  Lawton  v.  Erwin.  9  Wend. .233. 
which  was  precisely  like  the  caae  reported  in  the 
text,  except  that  the  declaration  did  notshow  juris- 
diction of  the-  subject-matter,  though  It  averred 
that  the  Justice  had  full  power  and  lawful  authority 
to  render  the  Judgment.  The  court  hold  that  this 
would  not  answer,  but  that  the  facts  necessary  to 
irive  Jurisdiction  should  have  bwn  specifically 
Htatod  ;  and  they  referred  to  Cleveland  v.  Rogers,  6 
Wend..  438,  as  laying  down  the  true  rule  on  the  aub- 
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ject.  A  similar  decision  was  made  in  Dakin  v.  Hud- 
son, 6  Cow..  221,  where  the  declaration  was  against 
a  sheriff  for  the  escape  of  one  taken  in  execution 
upon  a  surrogate's  decree ;  and  the  court  said :  "The 
pleading,  relying  on  a  proceeding  of  an  inferior  ju- 
risdiction, must  set  forth  the  facts  necessary  to  give 
jurisdiction  ;  and  it  may  then  say,  taliter  processum 
fuit,  etc.  Such  summary  proceedings  are  contrary 
to  the  course  of  the  common  law.  The  Surrogate's 
Court  is  entirely  a  creature  of  the  statute.  It  should 
be  shown  to  the  court  affirmatively,  therefore,  that 
the  surrogate  had  power  to  make  the  decree :  that 
the  facts  upon  which  he  acted  gave  him  jurisdiction 
of  the  subject-matter  and  of  the  persons  before 
him." 

The  general  doctrine  was  directly  applied  to  a  dec- 
claration  upon  the  proceedings  of  an  inferior  court 
in  Sellers  v.  Lawrence,  Willes,  413,  and  it  has  been 
thus  applied  in  various  other  instances.  See,  Bridge 
v.  Ford,  4  Mass.,  641 ;  People  v.  Koeber,  post,  p.  39 ; 
People  v.  Young,  post,  p.  44 ;  People  v.  Brown,  23 
Wend.,  47,  48 ;  Sheldon  v.  Hopkins,  7  Id.,  435 ;  Wheel- 
er v.  Raymond,  8  Cow.,  314 :  Kibbe  v.  Kibbe,  Kirby, 
128.  The  cases  proceed  upon  the  broad  principle 
that  nothing  is  to  be  intended  in  favor  of  the  au- 
thority of  such  a  court ;  but  that  the  party  seeking 
to  avail  himself  of  its  proceedings  must  show  affirm- 
atively that  it  had  complete  jurisdiction.  This  will 
be  found  supported  as  a  rule  of  evidence  by  an  al- 
most unbroken  series  of  adjudications,  Cowen  &  H. 
Notes  to  Phil.  Ev.,  906.  1013;  Bloom  v.  Burdick,  1 
Hill,  130,  and  is  equally  maintainable,  it  is  believed, 
as  a  rule  of  pleading.  See,  Starr  v.  Trustees  of  Roch- 
ester, 6  Wend.,  566,  567 :  Cleveland  v.  Rogers,  Id., 
438 ;  Hart  v.  Seixas,  21  Id.,  40 ;  Hoose  v.  Sherrill,  16 
Id.,  33,  37,  et  seq.,  and  cases  cited ;  Mills  v.  Martin,  19 
Johns.,  7,  33-35 ;  Van  Etten  v.  Hurst,  6  Hill,  311,  314 ; 
Sackett  v.  Andross,  5  Id.,  327 ;  Bromley  v.  Smith,  2 
Id.,  518 ;  Dakin  v.  Hudson,  6  Cow.,  221 ;  Wyman  v. 
Mitchell,  *1  Id..  316 ;  Ladbroke  v.  James, Willes,[*39 
199 ;  Moravia  v.  Sloper,  Id..  30 ,  Logan  v.  Siggerson, 
2  Blackf.,  266 ;  Evans  v.  Munkley,  4  Taunt.,  48  ;  Pea- 
cock v.  Bell,  1  Saund.,  74;  Read  v.  Pope,  1  Cromp. 
Mees.  &  R.,  302 ;  Powell  v.  Ancell,  3  Mann.  &  G.,  171 ; 
Caudle  v.  Seymour,  1  Ad.  &  Ell..  889.  N.  S. 

The  allegations  showing  jurisdiction  of  the  person 
will,  of  course,  vary  according  to  the  mode  of  pro- 
ceeding prescribed  for  and  adopted  by  the  inferior 
court :  and  it  is  scarcely  necessary  to  mention  that 
the  precedents  to  be  found  in  the  English  books  on 
pleading  are  not  to  be  too  closely  followed  in  this 
respect.  In  setting  forth  the  judgment  of  a  Justice 
of  the  peace,  the  pleader  should  pursue  the  course 
indicated  by  the  case  reported  in  the  text ;  that  is, 
begin  by  alleging  the  issuing  and  service  of  the 
summons  or  other  process  by  which  the  suit  was 
commenced,  and  then  pass  to  the  rendition  of  the 
judgment  by  a  taliter  processum  fuit,  etc.  See,  Hoose 
v.  Sherrill,  16  Wend.,  33 ;  Cleveland  v.  Rogers,  6  Id., 
438.  If  jurisdiction  in  the  case  was  acquired  inde- 
pendently of  the  process,  as  by  the  party  appearing 
and  joining  issue  upon  the  merits,  the  pleading 
should  state  the  matter  accordingly.  See,  Cornell 
v.  Barnes,  reported  in  the  text,  in  connection  with 
Onderdonk  v.  Ranlett,  3  Hill,  323,  327,  and  cases 
cited. 


THE  PEOPLE  s.  KOEBER. 

Court  of  Limited  AutJiority — Jurisdiction  of, 
Not  Presumed — Pleading — How  Jurisdiction 
Shown — Criminal  Recognizance. 

The  jurisdiction  of  a  court  or  magistrate  of  spe- 
cial and  limited  authority  is  not  to  be  presumed, 
but  must  be  averred  and  proved.  Per  Bcardsley,  J. 

In  such  case  a  general  averment  of  Jurisdiction  is 
not  sufficient ;  but  the  facts  necessary  to  confer  it 
must  be  set  forth.  Per  Beardsley,  J. 

In  an  action  upon  a  criminal  recognizance  taken 
before  one  of  the  special  Justices  of  the  City  of  N. 
Y.,  conditioned  that  the  accused  appear  and  answer 
at  the  next  Court  of  General  Sessions,  etc.,  the  dec- 
laration must  wt  forth  the  facts  showing  the  mag- 
istrate's right  to  require  ball  in  the  particular  case. 

Where  th<«  declaration  stated  that  the  accused 
was  brought  before  the  special  justice,  and  was,  on 
oath,  in  due  form  of  law,  charged  with  the  com- 

NOTK.— Jurixdiction— Distinct  ion  between  courts  of 
general  and  of  special  and  limitrd  jurMictinn— Pre- 
sumption. Sec,  Bloom  v.  Burdick,  1  Hill,  130,  note. 
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mission  of  a  burglary,  but  failed  to  show  any  other 
authority  to  require  ball :  held,  Insufficient. 

The  proceedings  which  evince  the  authority  of 
the  justice  to  require  bail  from  the  accused  must 
substantially  appear  in  the  recognizance,  or  It  will 
be  void.  Per  Beardsley,  J. 

The  recognizance  should  so  far  state  the  crime 
charged  as  to  show  the  case  to  be  one  in  which  the 
special  justice  had  a  right  to  take  ball.  Per  Beards- 
ley.  J. 

If  the  statement  be  that  the  crime  charged  before 
the  justice  was  burglary,  without  showing  that  it 
was  below  the  first  degree,  the  recognizance  will  be 
invalid.  Per  Beardsley,  J. 

So  if  the  recognizance  state  merely  that  the  pris- 
oner was  charged  with  the  offense,  without  showing 
In  some  way  that  there  was  probable  cause  for  be- 
lieving him  guilty. 

4O*1  *The  recognizance  may  be  either  to  appear 
and  answer  the  particular  charge  set  forth,  or  to 
appear  and  answer  what  shall  be  objected  against 
the  party.  Per  Beardsley,  J. 

Citations— 6  Wend.,  438 ;  9  Wend.,  237 :  Willes,  199, 
413;  6  Cow.,  221 ;  Barb.  Cr.  L..  499.  503,  506;  2  R.  S., 
208.  sec.  5,  sub.  2,  2d  ed  ;  286,  sec.  59 ;  593,  sec.  29,  sub. 
2 ;  669,  sec.  21 :  700.  sec.  12 :  708-710.  sees.  13,  20.  21,  25, 
29.  sub.  3, 32,  33 ;  7  Mass.,  280 :  11  Mass.,  337 ;  16  Mass., 
198,  447  ;  23  Wend..  47, 49 ;  2  Greenl.,  62 :  4  Mass.,  641 ; 
9  Mass.,  520 ;  17  Wend.,  252 :  7  Pick.,  234  :  7  Conn..  71 ; 
6  Hill,  506 ;  6  Halst..  133, 134  ;  19  Pick.,  127 ;  10  Wend., 
431;  10  Mod.,  152;  4  Wend.,  393;  9  Conn.,  356;  Laws, 
1833,  p.  11.  sec.  9. 

DEBT  on  recognizance.  The  declaration  al- 
leged that  "  heretofore,  to  wit :  on,  etc., 
at,  etc.,  John  Brown  was  brought  before  John 
Taylor,  one  of  the  special  justices  for  preserv- 
ing the  peace  in  the  City  of  N.  Y.,  and  was,  on 
oath  in  due  form  of  law,  charged  with  the  com- 
mission of  a  burglary,  and  thereupon  the  be- 
fore named  defendant  [Philip  Koeber]  person- 
ally came  before  the  said  Robert  Taylor,  etc., 
and  entered  into  a  recognizance  in  writing, 
signed  with  his  own  hand,  by  which  recogni- 
zance the  said  defendant  acknowledged  him- 
self to  owe  the  said  plaintiffs  the  sum  of  three 
hundred  dollars;  and  the  said  defendant  did 
then  and  there  consent,  grant  and  agree,  that 
the  said  sum  should  be  made  of  his  goods  and 
chattels,  lands  and  tenements,  and  levied  to 
the  use  of  the  said  plaintiffs,  if  the  said  Brown 
should  fail  in  performing  the  condition  of  the 
said  recognizance;  which  condition  was,  that 
the  said  Brown  should  personally  appear  at 
the  then  next  Court  of  General  Sessions  of  the 
Peace  to  be  holden  in  and  for  the  City  and 
County  of  New  York,  etc.,  and  then  and  there 
answer  all  such  matters  and  things  as  should 
be  objected  against  him;  and  should  abide  the 
order  of  said  court,  and  not  depart  without 
their  leave,"  etc.  The  declaration  then  alleged 
that  the  recognizance  was  duly  filed  of  record 
with  the  clerk  of  the  Court  of  General  Ses- 
sions, that  an  indictment  was  afterwards  found 
against  Brown  in  the  said  court  for  the  "afore- 
said burglary  of  which  he  stood  charged,"  and 
that  he  did  not  appear  and  abide  the  order  of 
the  court,  but  made  default,  etc.  The  defend- 
ant demurred,  assigning  the  causes  specially, 
and  the  plaintiffs  joined  in  demurrer. 

Mr.  E.  L.  Lynch,  for  defendant.  The  dec- 
laration is  bad,  inasmuch  as  it  fails  to  set  forth 
the  facts  necessary  to  show  the  jurisdiction  of 
the  justice  who  took  the  recognizance.  Dakin 
v.  Hudson,  6  Cow.,  221:  Adkins  v.  Brewer,  3 
Id..  206;  Lawton  v.  Erwin,  9  Wend.,  233; 
Cleveland  v.Rogers,  6  Id.,  438.  The  recogni- 
zance itself,  moreover,  as  stated  in  the  declara- 
41*]  tion.  *is  defective  both  in  form  and  sub- 
stance. State  v.  Smith,  2  Greenl.,  62;  Com- 
monwealth v.  Daggett,  16  Mass.,  447;  Com.  v. 
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Downey,  9  Id.,  520;  State  v.  Carson,  1  Fairf., 
473;  Barb.  Cr.  Tr.,  504;  Davis,  Just.,  102; 
People  v.  Blankman.  17  Wend.,  252. 

Mr.  J.  R.  Whiting,  for  the  people.  The 
facts  necessary  to  give  jurisdiction  may  be 
omitted  in  declaring  upon  a  recognizance.  So 
are  the  precedents.  Saund.  PI.  &  Ev.,  751;  2 
Chit.  PI.,  227.  But  conceding  the  rule  to  be 
otherwise,  still  the  present  declaration  is  good. 
It  sets  forth  that  Brown  was  brought  before 
the  justice  on  a  charge  of  burglary,  and  this 
authorized  him  to  take  bail.  Fowler  v.  Com., 
4  Mon.,  130;  Com.  v.  Kemberlain,  6  Id.,  44; 
Com.  v.  Gordon,  15  Pick.,  193;  M'Carty  v. 
State,  1  Blackf.,  338.  As  to  the  recognizance 
itself,  the  declaration  shows  it  to  be  in  the 
usual  form. 

By  the  Court,  Beardsley,  J.  It  is  an  ele- 
mentary principle  that  no  proceeding  of  a 
court  or  magistrate  of  special  and  limited  pow- 
er will  be  held  legal,  unless  competent  author- 
ity for  the  purpose  is  shown.  Jurisdiction  in 
such  cases  is  not  to  be  presumed,  but  must  be 
proved.  A  general  averment  of  jurisdiction 
amounts  to  nothing;  but  the  facts  upon  which 
it  depends  must  appear.  Cleveland  v.  Rogers, 
6  Wend.,  438;  Lawton  v.  Erwin,  9  Id.,  237; 
Ladbroke  v.  James,  Willes,  199;  Sollers  v. Law- 
rence, Id..  413;  Dakin  v.  Hudson,  6  CoW.,  221. 

The  act  of  a  magistrate,  in  letting  a  person 
charged  with  crime  to  bail,  assumes  that  suffi- 
cient cause  has  been  shown  for  committing 
him,  that  the  offense  charged  is  bailable  by  the 
magistrate,  and  that  the  sureties  offered  are 
sufficient.  Barb.  Cr.  L.,  499.  506;  2  R.  S., 
708-710,  sees.  13,  20,  21,  25,  29.  Bail  in  such 
cases  is  given  by  recognizance,  and  the  magis- 
trate's authority  to  take  it  in  the  particular  in- 
stance must  appear,  or  his  act  will  be  ad- 
judged void.  Vose  v.  Deane,  7  Mass.,  280; 
Com.  v.  Loveridge,  11  Id.,  337;  *Com.  v.  [*42 
Otis,  16  Id.,  198;  People  v.  Brown,  23  Wend., 
49,  referring  to  2  R.  S.,  286,  sec.  59. 

The  proceedings  which  evince  such  author- 
ity, including  a  statement  of  the  crime  charged, 
must  substantially  appear  in  the  recognizance. 
In  the  case  of  State  v.  Smith,  2  Greenl.,  62, 
Mellen,  Ch.  J.,  said:  "  It  is  settled  law  that  a 
recognizance  should  state  the  grounds  on 
which  it  is  taken,  so  that  it  may  appear  that 
the  magistrate  taking  it  had  jurisdiction  and 
authority  to  demand  and  receive  it."  In  Com. 
v.  Daggett,  16  Mass.,  447,  it  was  again  said  r 
"  It  is  essential  to  a  recognizance  of  this  kind 
that  it  shows  the  cause  of  taking  it."  See, 
also,  Bridge  v.  Ford,  4  Mass.,  641;  Com.  v. 
Downing,  9  Id.,  520;  People  v.  Blankman,  17 
Wend.,  252;  People  v.  Brown,  23  Id.,  47;  Barb. 
Cr.  L. ,  503;  Harrington  v.  Brown,  7  Pick. ,  234; 
Waldo  v.  Spencer,  7  Conn.,  71.  (See,  Peoples. 
Bundle,  6  Hill,  506.)  Although  the  offense 
need  not  be  stated  with  the  same  degree  of 
particularity  as  in  an  indictment,  it  must  be 
described  with  so  much  certainty  as  to  show 
the  case  to  be  one  in  which  the  officer  was  au- 
thoiized  by  law  to  take  .bail. 

The  recognizance  may  be  either  to  appear 
and  answer  what  shall  be  objected  against  the 
party,  or  to  appear  and  answer  the  particular 
charge  set  out  in  the  recognizance:  State  v. 
Stout,  6  Halst.,  133,  134;  Com.  v.  M'Neill,  19- 
Pick.,  127;  People  v.  Stager,  10  Wend.,  431; 
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Queen  v.  Ridpaih,  10  Mod.,  152;  and  it  must 
be  filed  in  the  court  where  the  accused  is 
bound  to  appear.  2  R.  S.,  710,  sees.  32,  33; 
People  v.  Van  Eps,  4  Wend.,  393;  Darling  v. 
Hubbell,  9  Conn.,  356. 

In  the  case  now  before  the  court,  the  recog- 
nizance was  taken  before  one  of  the  special 
justices  of  the  City  of  N.  Y.  A  special  justice 
may  let  to  bail  "  in  all  cases  of  felony  where 
the  imprisonment  in  the  state  prison  cannot 
exceed  five  years;  "  2  R.  S. ,  710,  sec.  29,  sub. 
3;  and  by  a  subsequent  statute  his  power  is  ex- 
tended to  all  cases  triable  in  Courts  of  General 
43*]  Sessions.  *Sess.  L.  of  1833,  p.  11.  sec. 
9;  2  R.  S.,  593,  sec.  29,  sub.  2,  2d  ed.  Courts 
of  General  Sessions  may  try  for  ' '  all  crimes 
and  misdemeanors  not  punishable  with  death, 
or  imprisonment  in  the  state  prison  for  life." 
2R.  S.,  208,  sec.  5,  sub.  2. 

The  declaration  alleges  that  the  accused,  for 
whom  the  defendant  became  bail,  was  brought 
before  the  justice,  "  and  was  on  oath  in  due 
form  of  law  charged  with  the  commission  of  a 
burglary; "  and  that  thereupon  the  defendant 
entered  into  the  recognizance.  No  other 
ground  for  demanding  or  receiving  the  recog- 
nizance is  set  forth;  and  conceding  the  true  in- 
terpretation of  the  declaration  to  be,  that  the 
ground  thus  stated  appears  in  the  recogni- 
zance itself,  as  it  should,  still  the  latter  is  de- 
fective. It  merely  shows  that  the  accused  was 
charged  with  the  commission  of  a  crime;  not 
that  there  was  probable  ground  to  believe  him 
guilty,  or  any  cause  for  committing  him  to 
prison  unless  bail  was  given.  Simply  showing 
that  a  party  was  charged  with  a  crime  is  whol- 
ly insufficient.  2  R.  S.,  709,  sees.  20,  21,  25. 

But  there  is  another  objection.  The  crime 
charged  is  burglary,  and  that  is  of  various  de- 
grees; the  first  of  which  is  punishable  by  im- 
prisonment in  the  state  prison  for  life.  2  R. 
8.,  669,  sec.  21;  Id.,  700,  sec.  12.  The  char- 
acter and  grade  of  the  offense  should,  there- 
fore, have  appeared,  so  as  to  leave  no  doubt 
respecting  the  authority  of  the  special  justice 
to  take  bail  in  the  particular  case.  We  are 
dealing  with  the  act  of  a  magistrate  of  limited 
authority;  and  no  intendment  is  admissible, 
but  his  jurisdiction  must  be  affirmatively 
shown.  This  rule  is  without  an  exception 
where  the  object  is  to  uphold  and  enforce  such 
acts,  (b) 

The  defendant  is  entitled  to  judgment  on 
the  demurrer. 

Ordered  accordingly. 

Court  nf  limited  jurisdiction— Jurisdiction  must  be 
ahtncfn  affirmatively.  Cited  in— 8  N.  Y.,  195 ;  4  N.  Y., 
380 ;  5  N.  Y.,  511 ;  3  Barb..  343 :  7  Barb.,  461 :  10  Abb. 
Pr.,  437;  33  Cal..  536;  30  I  ml..  65;  30  Mich.,  219;  10 
Minn. ,46. 

Bail  recognizance— Sufficiency  of.  Overruled— 4 
Df  nlo,  539 ;  2  N.  Y.,  86. 

Cited  in  7  Hill.  44 ;  5  Barb.,  515 ;  10  Barb.,  40 :  9 
Leg.  01.8..  21 ;  10  Minn.,  46. 

Also  cited  In— Abb.  Ad  in..  467. 

(b)  See.  Cornell  v.  Barnes,  ante,  p.  35,  and  ri.  e  to 
that  case. 


44*]      *THE  PEOPLE  e.  YOUNG. 

Action   on    Criminal  Recognizance — Pleading. 

In  an  action  upon  a  criminal  recognizance  taken 
before  the  Recorder  of  the  City  of  N.  Y.,  condi- 
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tioned  to  appear  and  answer  at  the  next  Court  of 
General  Sessions,  the  declaration  averred  that  the 
accused  was  brought  before  the  recorder,  "and  then 
and  there  charged  with  the  commission  of  a  grand 
larceny,"  etc.,  but  failed  to  show  that  the  charge 
was  upon  oath,  or  that  the  recorder  decided  upon 
it,  or  had  any  reason  to  believe  it  true.  Held,  in- 
sufficient. 

Citations— 7  Hill,  39 ;  2  R.  S.,  208,  sec.  5,  sub.  2 ;  216, 
sees.  27.  29 ;  706,  sec.  1 ;  710,  sec.  29,  sub.  2. 

DEBT  on  recognizance.  The  declaration  al- 
leged that  "heretofore,  to  wit:  on,  etc., 
at,  etc. ,  Joseph  B.  Ellis  was  brought  before 
Frederick  A.  Tallmadge,  Esq.,  Recorder  of  the 
City,  etc.,  of  New  York,  and  then  and  there 
stood  charged  with  the  commission  of  a  grand 
larceny,  etc.;  and  thereupon  the  before  named 
defendant  (John  Young)  personally  came  be- 
fore the  said  Tallmadge,  etc. ,  and  entered  into 
a  recognizance  in  writing,"  etc.  In  other  re- 
spects the  declaration  was  similar  to  the  one 
in  People  v.  Koeber,  ante,  p.  39.  The  defend- 
ant demurred,  assigning  the  causes  specially, 
and  the  plaintiffs  joined  in  demurrer. 

Mr.  E.  L.  Lynch,  for  defendant. 

Mr.  J.  R.  Whiting,  for  the  people. 

By  the  Court,  Beardsley,  J.  The  case  of 
People  v.  Koeber,  ante,  p.  39,  controls  this  case. 
There  the  recognizance  was  taken  before  a 
special  justice  of  the  City  of  N.  Y. ,  and  here 
before  the  recorder  of  that  city.  Each  of  these 
officers  has,  in  this  respect,  the  same  power, 
and  either  may  take  bail  for  any  crime  "  not 
punishable  with  death  or  imprisonment  in  the 
state  prison  for  life."  2  R.  S.,  706,  sec.  1;  Id., 
710,  sec.  29,  sub.  2;  Id.,  216,  sees.  27,  29;  Id., 
208,  sec.  5,  sub.  2. 

In  People  v.  Koeber,  the  charge  was  burglary, 
and  as  the  grade  of  the  offense  was  not  stated, 
it  did  not  appear  to  be  one  in  respect  to  which 
the  special  justice  was  authorized  to  act.  The 
present  case  is  different.  The  recorder  may 
bail  in  *every  case  of  larceny,  although  [*45 
a  special  justice  cannot  in  every  case  of  burg- 
lary. 

The  offense  is  here  described  in  the  most 
general  terms,  without  stating  where,  when 
or  how  it  was  committed.  But  it  may  be  that 
the  recognizance  cannot  be  avoided  on  this 
ground. 

There  is  another  objection,  however,  which 
is  fatal.  It  does  not  appear  that  the  recorder 
decided  to  commit  the  accused,  or  required  bail 
to  be  given.  The  only  statement  of  the  ground 
on  which  the  recognizance  was  taken  is,  that 
the  party  was  charged  with  the  offense.  There 
is  nothing  to  show  that  the  recorder  gave  the 
least  credit  to  the  charge,  or  held  that  there 
was  any  reason  to  believe  the  accused  guilty. 
For  aught  that  appears,  it  was  a  naked  charge, 
unsupported  even  by  an  oath. (a)  Bail  is  given 
to  save  a  party  from  imprisonment ;  and  unless 
the  magistrate  holds  the  case  to  be  one  in  which 
it  is  proper  to  commit,  there  is  no  authority  to 
take  bail.  This  does  not  appear  to  have  been 
such  a  case,  and  the  defendant  is  entitled  to 
judgment. 

Ordered  accordingly. 

Overruled-4  Denio,  534 :  2  N.  Y.,  85. 
Cited  in-5  Barb.,  515 ;  10  Barb.,  40 ;  30  Ind.,  65 ;  10 
Minn.,  46. 

(a)  See.  M'Carty  v.  State.  1  Blackf.,  338. 
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Statute  of  Limitations — Acknowledgment  to  Bar. 

An  acknowledgment  which  will  take  a  case  out  of 
the  Statute  of  Limitations  must  be  explicit  and  un- 
conditional :  any  suggestion  which  qualifies  it,  or 
repels  the  idea  of  a  promise  to  pay,  destroys  the 
effect  of  what  is  said.  Per  Beardsley,  J. 

Where  the  proof  was  that  the  defendant  said  the 
demand  ought  to  have  been  paid  before,  and  that  he 
would  pay  it  as  soon  as  be  conveniently  could ;  held, 
not  sufficient  to  warrant  the  jury  in  finding  an  un- 
qualified promise. 

Citations— 4  Esp.,  86 ;  5  Wend.,  257 :  15  Wend.,  284 : 
6  Barn.  &  C.,  608;  4  Bin*.,  106;  1  Pet.,  371,  372;  3 
Wend..  190;  15  Johns.,  511;  11  Wh.,  309;  15  Wend., 
284 ;  7  Bing.,  163 ;  6  Pet.,  86 ;  Chit.  Cont.,  82L  5th  Am. 
ed. 

ASSUMPSIT,  tried  at  the  N.  Y.  Circuit  in 
March,  1844,  before  Kent,  C.  Judge.  The 
action  was  brought  to  recover  the  amount  of  a 
promissory  note  made  by  the  defendant,  bear- 
ing date  June  19,  1832,  and  payable  to  the 
plaintiff  or  bearer  May  1,  1833.  The  declara- 
46*]  tion  contained  the  *common  money 
counts.  Plea,  actio  non  accremt  infra  sex  annos, 
to  which  the  plaintiff  replied  a  promise  within 
six  years,  etc.  On  the  trial,  after  the  note  was 
duly  proved,  the  plaintiff  called  one  Daniel 
Cock  as  a  witness,  who  swore  that  in  July, 
1840,  before  the  commencement  of  this  suit,  he 
called  on  the  defendant  and  asked  him  when 
he  would  pay  the  note  ;  that  the  defendant  re- 
plied he  would  pay  it  as  soon  as  he  conven- 
iently could,  adding  that  it  ought  to  have  been 
paid  before,  and  that  he  had  mentioned  to  his 
wife  to  lessen  his  expenses  with  a  view  of 
meeting  it.  The  defended  contended  that  this 
testimony  was  not  sufficient  to  maintain  the 
replication,  but  the  circuit  judge  held  other- 
wise, and  charged  the  jury  that  the  plaintiff  had 
proved  enough  to  entitle  him  to  a  verdict.  A 
verdict  was  found  in  favor  of  the  plaintiff  for 
the  amount  of  the  note,  and  the  defendant  now 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

Mr.  H.  M.  Western,  for  defendant. 

Mr.  H.  G.  Onderdonk,  for  plaintiff. 

By  the  Court,  Beardsley,  J.  The  promise 
proved  by  the  plaintiff  was  conditional.  The 
defendant  said  he  would  pay  the  note  "as  soon 
as  he  conveniently  could."  This  is  equivalent 
to  an  engagement  to  pay  when  able  ;  such 
being  what  the  words  fairly  import.  It  is  well 
settled  that,  in  order  to  make  a  promise  of  this 
kind  effective,  the  defendant's  ability  to  pay 
must  be  shown.  Davies  v.  Smith,  4  Esp.,  36  ; 
Dean  v.  Hewit,  5  Wend.,  257  ;  Allen  v.  Webster, 
15  Id.,  284  ;  Tanner  v.  Smart,  6  Barn.  &  C., 
603  ;  Aytorv.  Bolt,  4 Bing.,  105  ;  BeUv.  Morri- 
son, 1  Pet.,  371,  372.  No  attempt  was  made  to 
show  the  defendant's  ability  to  pay,  or  that  he 
had  property  of  the  value  of  a  cent ;  and  proof 
of  the  promise  alone  was  not  enough  to  make 
out  the  plaintiff's  case. 

But  an  acknowledgment  will  sometimes  au- 
thorize a  jury  to  find  a  promise  to  pay.  The 
acknowledgment,  however,  must  be  explicit 
and  unconditional  ;  and  any  suggestion  which 
47*]  *qualifles  it,  or  repels  the  idea  of  a  prom- 
ise to  pay,  destroys  the  effect  of  what  is  said. 


NOTE.— Statuteof  Limitations— New  promise— Ac- 
knowledgment—What  widbar  statute.  See,  Allen  T. 
Webster,  15  Wend.,  284,  note  and  notes  cited. 
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Purdy  v.  Austin,  3  Wend.,  190  ;  Sands  v.  Oel- 
ston,  15  Johns.,  511  ;  Wetzell  v.  Bussard,  11 
Wh.,  309;  Allen  v.  Webster,  15  Wend.,  284; 
Uaydon  v.  Williams,  7  Bing.,  163;  Moore  v. 
Bk.,  6  Pet.,  86  ;  Chit.  Cont.,  821,  5th  Am.  ed. 
The  acknowledgment  in  the  present  case  was 
accompanied  by  a  conditional  promise  to  pay, 
which  repels  the  idea  that  the  party  intended  to 
make  an  absolute  engagement.  I  think  the  evi- 
dence was  insufficient  to  support  the  replica- 
tion. 

New  trial  granted. 

Cited  ln-42  N.  Y.,  446;  1  Am.  Rep.,  550;  29  Hun, 
244 ;  4  Barb.,  170;  1  Bradf.,  7. 


TOWER 

v. 

THE  UTICA  AND  SCHENECTADY  R.  R. 
COMPANY. 

Common  Carrier —  When  Not  Liable  for  Loss  of 
Passenger's  Property. 

In  an  action  brought  to  charge  a  railroad  com- 
pany as  common  carriers  for  the  loss  of  an  overcoat 
belonging  to  a  passenger,  it  appeared  that  the  coat 
was  not  delivered  to  the  defendants,  but  that  the 
passenger,  having  placed  it  on  the  seat  of  the  car  in 
which  ne  sat,  forgot  to  take  it  with  him  when  he 
left,  and  that  it  was  afterwards  stolen.  Held,  that 
the  defendants  were  not  liable. 

Citations-4  Maule  &  8.,  306 ;  Jer.  Law  of  Carr.,  55, 
150, 156 ;  3  Esp.,  74 :  2  Kent,  Com.,  596, 4th  ed.;  1  Holt, 
JV.  P.,  209 ;  Story,  Bail.,  491,  2d  ed. 

A  CTION  of  trespass  on  the  case,  tried  at  the 
IJ.  Herkimer  Circuit  in  April,  1843,  before 
Willard,  C.  Judge.  The  plaintiff  claimed  to 
recover  against  the  defendants  as  common  car- 
riers for  the  value  of  an  overcoat  which  had 
been  lost  under  the  following  circumstances  : 
in  October,  1842,  the  plaintiff  took  passage  in 
the  evening  train  of  cars  at  Utica,  for  Frank- 
fort Bridge,  some  eight  miles  east  of  the  for- 
mer place,  and  paid  his  fare.  When  he  entered 
the  car  he  had  the  coat  in  question  upon  his 
arm,  and  laid  it  down  by  his  side.  On  the  ar- 
rival of  the  cars  at  Frankfort  Bridge,  he  left 
them,  but  forgot  his  coat  until  the  train  had 
started  for  Schenectady.  When  the  cars  ar- 
rived at  St.  Johnsville,  some  thirty  miles  east 


NOTE.— Common  carriers  of  passengers — Liability 
for  baggage  of  passenger— What  constitutes  baggage. 
See,  Powell  v.  Myers,  26  Wend.,  591,  note ;  Pardee  v. 
Drew,  25  Wend.,  459,  note. 

As  to  when  liability  is  incurred.  If  the  goods  or 
baggage  remain  under  the  control  of  the  passenger 
the  liability  of  the  carrier  does  not  attach.  Clark 
v.  Burns,  118  Mass.,  275 ;  Abbott  v.  Bradstreet,  56 
Me.,  530;  Cohen  v.  Frost,  2  Duer,  335;  Steamboat 
Crystal  Palace  v.  Vanderpoel,  16  B.  Mon.,  302;  Weleh 
v.  Pullman  Palace  Car  Co.,  16  Abb.  N.  8.,  352. 

A  mere  supervision  of  one's  baggage  or  retaining 
the  means  of  entering  the  place  of  its  deposit,  is  not 
enough  to  relieve  the  carrier.  See,  Gore  v.  Norwich, 
etc.,  Co.,  2  Daly,  254 ;  Mudgett  v.  Bay  State  Steam- 
boat Co.,  1  Daly,  151 ;  Macklin  v.  N.  J.  Steamboat 
Co.,  7  Abb.  N.  8.,  239. 

See  further,  as  to  whether  baggage  is  in  custody 
of  carrier  so  as  to  render  him  liable.  Trowbridge  v. 
Chapin,23Conn..  595;  Ford  v.  Mitchell,  21 1 nd.,  54; 
Gattorno  v.  Adams.  12  C.  B.  (N.  8.),  560;  Dibble  v. 
Brown,  12  Ga.,  217 :  Tally  v.  Great  Western  Ry.  Co. 
L.  R..  6C.  P.,  44;  Blum  v.  Southern  Pullman  Palace 
Car.  Co.,  1  Flip.  (C.  C.),  500. 
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of  Utica,  a  passenger  told  the  conductor  of  the 
train  that  the  coat  had  been  left,  but  the  latter 
48*]  *made  no  reply.  The  coat  was  still  in 
the  cars  when  they  arrived  at  Schenectady, 
and  the  conductor  then  sent  a  hand  to  take 
care  of  it :  but  before  he  got  to  the  car,  the 
coat  was  stolen.  The  circuit  judge  ordered  a 
nonsuit,  to  which  the  plaintiff  excepted,  and 
•he  now  moved  for  a  new  trial  on  a  bill  of  ex- 
ceptions. 

Mr.  G.  B.  Judd,  for  plaintiff. 

Messrs.  N.  S.  Benton  and  M.  T.  Rey- 
nolds, for  defendants. 

By  the  Court,  Nelson,  Ch.  J.  I  am  of  opin- 
ion that  the  nonsuit  was  properly  granted. 
The  overcoat  was  not  delivered  into  the  pos- 
session or  custody  of  the  defendants,  which  is 
essential  to  their  liability  as  carriers.  Being  an 
article  of  wearing  apparel  of  present  use,  and 
in  the  care  and  keeping  of  the  traveler  himself 
for  that  purpose,  the  defendants  have  a  right 
to  say  that  it  shall  be  regarded  in  the  same 
light  as  if  it  had  been  upon  his  person.  No 
carrier,  however  discreet  and  vigilant,  would 
think  of  turning  his  attention  to  property  of 
the  passenger  in  the  situation  of  the  article 
in  question,  or  imagine  that  any  responsibility 
attached  to  him  in  respect  to  it.  Even  an 
inkeeper  is  not  liable  where  the  guest  takes 
the  goods  to  his  room  for  the  purpose  of  hav- 
ing the  care  of  them  himself.  Burgess  v.  Clem- 
ents, 4  Maule  &  S.,  306;  Jer.  Law  of  Carr., 
150,  156.  (See,  2  Kent,  Com.,  596,  4th  ed.; 
Farnwvrth  v.  Packwood,  1  Holt,  N.  P.,  209, 
and  the  note;  Story,  Bail.,  491,  2d  ed.) 

Again;  all  the  books  agree  that  if  the  negli- 
gence of  the  passenger  conduces  to  the  loss  of 
the  goods,  the  carrier  is  not  responsible.  What- 
ley  v.  Wray,  3  Esp.,  74;  Jer.  Law  of  Carr., 
55,  156.  Now  the  loss  in  this  case  occurred 
through  the  gross  neglect  of  the  plaintiff.  Com- 
mon care  and  attention  on  his  part  would  have 
prevented  it.  A  passenger  might  as  reasona- 
49*]  bly  complain  *because  he  had  forgotten 
to  leave* the  cars  at  the  point  of  destination, 
and  been  carried  beyond  it,  as  to  do  so  in  a 
case  like  the  present.  The  carrier  is  not  bound 
to  act  as  guardian  for  his  passenger,  and  treat 
him  as  a  ward  under  age.  The  passenger  must 
at  least  assume  the  responsibility  of  taking  or- 
dinary care  of  himself,  including  the  wearing 
apparel  about  his  person.  There  is  certainly 
no  hardship  in  this,  unless  he  is  to  be  regarded 
by  the  law  as  becoming  at  once  inops  conrilM 
the  moment  he  enters  a  car  or  stage  coach. 

If  t  Ik-  defendants  were  under  any  obligation 
to  take  charge  of  the  article  in  question  after 
it  was  discovered  to  have  been  left  in  the  car 
(and  it  is  not  necessary  to  deny  that  they  were), 
ordinary  care  is  all  that  can  be  exacted,  and 
that  was  sufficiently  established. 

New  trial  denied. 

Distinguished— 72  N.  Y.,  62;  28  Am.  Rep.,  Ill ;  15 
Mich.,  135. 

Revlewed-2  Daly.  256. 

Cited  ln-39  N.  Y.,  38 ;  6  Trans.  App.,  313 :9  Hun. 
«71 :3  Barb..  389 :  23  How.  Pr..  345:  19  Abb.  Pr.,  19B  ; 
6  Abb.  N.  8.,  348 :  7  Abb.  N.  S.,  236 ;  16  Abb.  N.  8., 
354  ;  3  Rob.,  389;  1  Sheld..  459 ;  1  Daly.  153.  305.  495:  8 
Daly.  396 ;  2  Abb.  N.  8..  51 ;  32  Wis.,  96 ;  21  Ind.,  57 : 
15  Mich..  141 ;  13  Am.  Rep..  47  (52  N.  H.,360) ;  19  Am. 
Rep.,  458  (118  Mass.,  277) ;  24  Am.  Rep..  262  (73  111..  365). 
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V. 

THE    ONONDAGA    COUNTY    MUTUAL 
INSURANCE  COMPANY. 

Insurance — Alienation  of  Property — Assessment 
Tliereafter  Does  Not  Revive  Policy. 

In  an  action  on  a  policy  issued  by  the  Onondaga 
County  Mutual  Insurance  Company,  it  appeared 
that  the  Company,  with  full  knowledge  that  the 
policy  had  become  void  by  an  alienation  of  the 
property  insured,  assessed  the  plaintiff's  premium 
note  on  account  of  losses  which  occurred  after  the 
alienation,  and  collected  the  assessment.  Held, 
that  this  did  not  revive  the  policy,  but  was  consist- 
ent with  the  right  of  the  Company  to  treat  it  as 
void. 

Citation— Laws,  1836,  pp.  44, 177. 

ON  demurrer  to  replication.  The  plaintiff 
declared  in  assumpsit  on  a  policy  of  insur- 
ance whereby  the  defendants  insured  the 
plaintiff's  dwelling-house  against  loss  or  dam- 
age by  fire,  for  the  period  of  five  years  from 
January  12,  1837.  The  declaration  averred 
that  the  house  was  destroyed  by  fire  August 
19,  1841.  Plea,  that  after  the  making  of  the 
policy,  and  before  the  fire,  the  interest  of  the 
plaintiff  in  the  property  insured  "was  duly 
alienated  and  sold  to  Warren  T.  Worden,  and 
thereupon  the  said  policy  became  void,"  etc. 
*Replication,  that  after  the  alienation  [*5O 
mentioned  in  the  plea,  and  after  the  fire,  "the 
said  defendants,  with  full  notice  of  the  alien- 
ation, etc.,  made  and  collected  of  the  said 
plaintiff  an  assessment  upon  the  premium  note 
given  by  the  said  plaintiff  on  the  execution  of 
the  said  policy,  etc.,  and  that  the  said  assess- 
ment, etc. ,  was  so  made  by  the  defendants  and 
paid  by  the  said  plaintiff  on  account  of  losses 
which  had  happened,  etc.,  after  the  said  alien- 
ation;" by  means  whereof  the  defendants  had 
waived  the  forfeiture  of  the  policy,  etc.  The 
defendants  demurred  to  the  replication,  and 
the  plaintiff  joined  in  demurrer. 

Messrs.  Lawrence  and  Fellows,  for  de- 
fendants. 

Messrs.  Forbes  and  Sheldon,  for  plaintiff. 

By  ihe  Court,  Beardsley,  <7.  The  7th  sec- 
tion of  the  defendants'  charter  is  as  follows: 
"When  any  property  insured  with  this  Cor- 
poration shall  be  alienated  by  sale  or  other- 
wise, the  policy  shall  become  void,  and  be  sur- 
rendered to  the  directors  to  be  canceled;  and 
upon  such  surrender,  the  assured  shall  be  en- 
titled to  receive  his  deposit  note,  upon  the 
payment  of  his  proportion  of  all  losses  and  ex- 
penses that  have  accrued  prior  to  such  surren- 
der," etc.  L.  of  1836,  p.  177;  Id.,  p.  44.  The 
alienation  in  the  present  instance  preceded  the 
fire,  and  when  that  occurred  the  policy  was  a 
mere  nullity. 

It  is  said,  however,  that  the  facts  set  forth 
in  the  replication  show  a  waiver  of  the  for- 
feiture arising  from  the  alienation,  and  that, 
therefore,  the  policy  is  still  binding  on  the 

NOTE.—  Insurance— Foi'feiture'.of  policy  by  aliena- 
tion— Subsequent  assessment—  Whether  a  waiver  of 
the  forfeiture.  Sec,  Sands  v.  Hill.  42  Barb..  651 ;  Ins. 
Co.  v.  Slockbower,  26  Pa.  St..  199;  Tuttle  v.  Rob- 
inson, 33  N.  H.,  104 ;  Allen  v.  Vermont  Ins.  Co.,  12 
Vt.,  360 ;  Finley  v.  Lycomlng  Ins.  Co..  30  Pa.  St..  311: 
Tuckorman  v.  Bigler,  4«  Barb..  375 ;  Wilson  v.  Trum- 
bull County  Ins.  Co..  19  Pa-  St.,  372. 
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defendants.  These  facts  are,  that  the  defend- 
ants, with  full  knowledge  of  the  alienation  and 
of  the  destruction  of  the  plaintiff's  dwelling- 
house  by  fire,  exacted  and  received  payment 
of  a  part  of  his  deposit  note,  for  the  purpose 
of  meeting  losses  which  occurred  subsequent 
to  the  alienation. 

Whether  a  policy,  after  having  become  void 
by  the  alienation  of  the  property  insured,  can 
be  restored  to  vitality  by  a  mere  act  of  waiver 
on  the  part  of  the  underwriters,  need  not  now 
be  decided;  for  in  my  opinion  the  replication 
5 1  *]  fails  to  show  *that  any  such  act  has  been 
done  by  the  defendants.  Although  the  plaint- 
iff's policy  became  void  by  the  alienation  of 
the  property  insured,  it  does  not  follow  that 
his  deposit  note  was  also  void.  On  the  con- 
trary, until  he  surrendered  his  policy,  and  paid 
his  proportion  of  all  losses  which  accrued 
"prior  to  such  surrender,"  the  deposit  note 
remained  obligatory  upon  him.  He  does  not 
pretend  that  he  surrendered  his  policy  previ- 
ous to  the  assessment  mentioned  in  the  repli- 
cation; and  he  was,  therefore,  liable  to  pay 
his  proportion  of  the  losses  for  which  that  as- 
sessment was  made.  The  replication  shows 
that  the  defendants  have  enforced  this  liabil- 
ity; but  their  acts,  instead  of  evincing  an  in- 
tention to  affirm  the  existence  of  the  policy, 
are  perfectly  consistent  with  their  right  to 
treat  it  as  void. 

The  replication  furnishes  no  answer  to  the 
matters  stated  in  the  plea,  and  the  demurrer 
should,  therefore,  be  sustained. 

Judgment  for  the  defendants. (a) 

Distinguished— 29  Hun,  92. 

Commented  on— 46  N.  Y.,  530 ;  7  Am.  Rep.,  383. 

Revlewed-30  Barb.,  583 ;  37  Barb.,  35. 

Explained— 40  How.  Pr..  397 ;  2  Sweeny.  476, 477. 

Cited  in— 4  N.  Y.,  390 ;  36  N.  Y.,  158 ;  16  Barb.,  258 ; 
37  Barb.,  609 ;  42  Mo..  381 ;  24  Am.  Rep.,  174  (83  Pa.  St., 
296) ;  40  Am.  Rep.,  297  (77  Ind.,  205). 

(a)  See  Smith  v.  Ins.  Co.,  3  Hill,  508. 


HALL  v.  JACKAWAY. 

A  warrant  for  the  collection  of  military  fines  im- 
posed by  a  regimental  or  battalion  court-martial, 
can  only  be  executed  by  a  constable ;  the  power  of 
a  marshal  in  this  respect  bavin?  been  taken  away 
by  the  Act  of  May  11, 1835. 

Citations— 1  R.  S.,311,  sec.  34;  315,  sec.  13,  et  seq.; 
Laws,  1835,  p.  352.  sec.  28 ;  Laws,  1842,  p.  292. 

ON  error  from  the  Wayne  C.  P.  Jackaway 
brought  an  action  against  Hall  before  a 
justice  of  the  peace,  and  declared  in  trover  for 
taking  and  con  verting  a  coat.  The  defendant 
pleaded  the  general  issue,  and  the  case  proved 
on  the  trial  was  as  follows:  at  a  court-martial, 
of  which  one  Greene  was  president,  a  fine  was 
imposed  upon  the  plaintiff  for  not  doing  mili- 
tary duty.  The  defendant  was  duly  appointed 
marshal  by  the  president,  and  afterwards  a 
warrant  for  the  collection  of  the  fines  imposed, 
directed  to  any  constable  of  the  county,  was 
delivered  to  the  defendant  to  be  executed,  by 
52*]  virtue  of  which  he  *seized  and  sold  the 
coat  in  question.  The  plaintiff  insisted  that 
the  defendant,  not  being  a  constable,  had  no 
right  to  serve  the  warrant,  and  the  justice  ren- 
dered judgment  against  the  latter  for  $14.00, 
besides  costs.  The  C.  P.  on  certiorari  affirmed 
the  judgment,  and  the  defendant  thereupon 
brought  error. 
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Mr.  T.  R.  Strong,  for  plaintiff  in  error. 
Messrs.  Aid  rich  and  Cuyler.  for  defend- 
ant in  error. 

By  the  Court,  Nelson,  Ch.  J.  The  Revised 
Statutes  expressly  provided  that  the  warrant 
might  be  directea  to  and  served  by  any  mar- 
shal or  constable.  1  R.  S.,  315,  sec.  13,  etseq. 
But  the  amendment  of  the  Militia  Act  in  1885 
repealed,  in  express  terms,  the  authority  thus' 
conferred  upon  the  marshal,  thereby  confining 
the  duty  to  a  constable.  Sess.  L.  of  1835,  p. 
352,  sec.  28.  The  same  section  also  provided 
that  the  sureties  thereafter  given  by  any  con- 
stable should  be  liable  to  the  president  of  the 
court  for  all  such  moneys  as  the  constable 
might  become  liable  to  pay  on  account  of  the 
warrant. 

The  whole  amendment  shows,  clearly 
enough,  that  the  Legislature  intended  to  take 
from  the  marshal  the  power  to  execute  the  war- 
rant, and  confine  the  duty  to  a  constable,  who, 
doubtless,  was  regarded  as  the  more  responsi- 
ble officer.  The  statute  passed  in  1842,  Sess. 
L.  of  1842,  p.  292,  confirming  the  acts  of  Ben- 
jamin Sherman,  who  had  assumed  upon  himself 
to  execute  these  warrants  as  marshal,  is  declar- 
atory of  this  view  of  the  amendments  of  1835. 

The  only  doubt  existing  in  the  present  case 
arises  out  of  the  provision  in  1  R.  S. ,  311,  sec. 
34,  which  is  as  follows:  "The  marshals  so  ap- 
pointed may  notonlv  perform  the  usual  duties 
of  such  marshals,  but  may  also  execute  all 
process  lawfully  issued  by  such  president, and 
perform  all  acts  and  duties  in  this  chapter,  im- 
posed on  and  authorized  to  be  performed  by 
any  sheriff,  marshal  or  constable."  This  was 
not  expressly  modified  by  the  Act  of  1835,  and 
the  plaintiff  in  error,  therefore,  contends  that 
it  still  remains  in  full  force.  But  a  second  con- 
struction of  the  *two  Acts  taken  togeth-  [*53 
er,  requires  us,  I  think,  to  regard  the  provision 
relied  on  as  virtually  modified  by  the  subse- 
quent amendment.  I  am  satisfied  they  cannot 
be  reconciled  by  any  natural  or  consistent  in- 
terpretation, and  I  concur  in  the  view  taken 
of  the  question  by  the  court  below. 

Judgment  affirmed. 


WHITBECK  v.  SKINNER. 

Landlord  and  Tenant— Breach  of  Covenant  to 
Repair — Recoupment  and  Set-off. 

In  assumpsit  to  recover  the  rent  of  demised  prem- 
ises, the  tenant  may  avail  himself  of  a  breach  of  the 


NOTE.— Landlord  and  tenant— Recoupment  in  ac- 
tions between. 

"In  actions  between  landlord  and  tenant.they  have 
each  the  right  to  recoup  damages,  in  the  other's  ac- 
tion, brought  on  the  covenants  in  the  lease,  or  those 
which  are  implied,  or  those  which  are  implied  from 
the  relation.''  1  Sutherland,  Dam.,  285.  In  addition  to 
the  authorities  cited  in  the  above  case  of  Whitbeck 
v.  Skinner,  see,  Dorwin  v.  Potter,  5  Den.,  306;  Nichols 
v.  Dusenbury,  2  N.  Y.,  283 ;  Whitney  v.  Allaire,  1  Hill, 
484;  S.  C.,  4  Den..  554:  S.  C.,  1  N.  Y.,  305:  Carter  v. 
Burr,  39  Barb.,  59:  Mayor  v.  Mabie,  13  N.  Y.,  151; 
Rogers  v.  Oetrom,  35  Barb.,  623 :  Whitney  v.  Meyers, 
1  Duer.  267 ;  Mack  v.  Patchin.  42  N.  Y..  167:  Graves  v. 
Berdan,  26  N.Y.,  498;  Vernam  v.  Smith,  15N.Y..327; 
Myers  v.  Burns,  35  N.  Y..  269 ;  Hexter  v.  Knox.  63  N. 
Y.,  561 ;  Morgan  v.  Smith,  5  Hun,  220 ;  Blair  v.  Clax- 
ton,  18  N.  Y.,  529;  Burroughs  v.  Clancey,  53  111.,  30; 
Lynch  v.  Baldwin,  69  111.,  210 :  Eldred  v.  Leahy,  31 
AVis.,  546 ;  Hobein  v.  Drewell,  20  Mo.,  450 ;  Common- 
wealth v.  Todd,  9  Bush,  708 :  Holbrook  v.  Young, 
108  Mass.,  83. 
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landlord's  agreement  to  repair  by  way  of  recoup- 
ment, thouarh  not  as  a  set-off. 

The  cases  of  Allen  v.  Pell,  4  Wend.,  506,  and  Sick- 
els  v.  Frost,  15  Id.,  559,  commented  on  and  limited. 

Citations— Cowp.,  243;  1  T.  R.,  310;  11  Johns.,  495; 

3  Johns..  44 ;  1  Saund.,  204,  n.  2 ;  12  Wend.,  529  ;  15 
Wend.,  559 ;  4    Wend.,  483,  506 :  8  Wend.,  109 ;  25 
Wend.,  672 ;  3  Hill,  171 ;  5  Hill,  63,  76. 

ON  error  from  the  Columbia  C.  P.  Skinner 
brought  an  action  against  Whitbeck  in  the 
court  below,  and  declared  for  the  use  and  oc- 
cupation of  a  dwelling-house  let  to  the  defend- 
ant by  the  plaintiff  from  May  1,  1842,  to  May 
1,  1843,  at  a  rent  of  $130.  The  defendant 
pleaded  the  general  issue,  and  gave  notice  that 
he  would  prove  certain  matters  on  the  trial  by 
way  of  recoupment.  It  appeared  by  the  testi 
mony  that  the  defendant  moved  into  the  house 
May  2,  1842,  and  that  he  remained  there  un- 
til the  12th  of  the  same  month,  when  he  aban- 
doned the  premises.  The  only  evidence  given 
by  the  plaintiff  of  a  demise  for  any  certain  pe- 
riod, was  a  declaration  made  by  the  defendant 
before  he  left  the  premises,  in  which  he  stated 
that  he  had  agreed  to  take  the  premises  for  a 
year,  and  pay  $130  rent.  He  said  in  the  same 
conversation  that  the  plaintiff  had  agreed  to 
put  the  premises  in  a  tenantable  condition,  but 
had  not  done  so.  In  the  course  of  the  trial 
the  defendant  offered  to  show  that  "the  prem- 
ises were  entirely  out  of  repair  and  untenant- 
able ;"  and  that,  May  13,  1842,  he  caused  a 
written  notice  to  be  delivered  to  the  plaintiff, 
stating  that  he  (the  defendant)  had  quit  the 
54*]  premises,  in  consequence  *of  the  failure 
of  the  plaintiff  to  put  them  in  good  order. 
The  plaintiff  objected  to  the  evidence  and  the 
court  excluded  it,  whereupon  the  defendant 
excepted.  A  verdict  was  found  in  favor  of 
the  plaintiff  for  $133.80,  on  which  judgment 
was  rendered,  and  the  defendant  afterwards 
brought  error. 

Mr.  J.  M'Kinstry,  for  plaintiff  in  error. 

Mr.  H.  Hogeboom,  for  defendant  in  er- 
ror. 

By  tfa  Court,  Beardsley,  J.  As  the  de- 
fendant was  in  the  actual  occupation  of  the 
premises  for  a  few  days  only,  and  the  plaintiff 
claimed  to  recover  for  the  whole  year,  he  was 
bound  to  prove  that  the  defendant  had  agreed 
to  take  them  for  that  period  of  time.  This 
was  sought  to  be  established  by  the  admission 
of  the  defendant,  and  the  evidence  was  com- 
petent for  the  purpose.  But  according  to  the 
admission,  the  defendant  was  to  pay  $130  for 
the  use  of  the  premises,  and  the  plaintiff  en- 
gaged to  put  them  in  a  tenantable  condition. 
The  defendant  offered  to  show  that  the  prem- 
ises were  altogether  untenantable,  and  if  this 
testimony  would  have  been  material  in  deter- 
mining the  amount  of  the  recovery,  the  court 
below  erred  in  excluding  it. 

There  is  certainly  some  authority  for  saying 
that  a  tenant,  when  sued  for  rent,  cannot  set 
up  a  breach  of  the  landlord's  agreement  to  re- 
pair by  way  of  preventing  a  recovery  of  the 
full  amount  agreed  to  be  paid,  but  must  resort 
to  a  cross  action  for  redress.  In  Allen  v.  Pell, 

4  Wend.,  506.  Sutherland.  ./.,  said:  "The  fact 
of  taking  possession  under  a  contract  or  lease 
creates  a  tenancy,  and  subjects  the  tenant  to 
the  payment  of  rent ;  and  he  cannot  offset 
any  damage  which  may  have  accrued  from 
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the  breach  of  his  landlord's  agreement."  For 
this  the  learned  judge  referred  to  Hunt  v. 
Cope,  Cowp.,  242;  Belfour  v.  Weston,  1  T.  R, 
310;  Watts  v.  Coffin,  11  Johns.,  495;  Hafatt  v. 
Wylie,  3  Id.,  44,  and  1  Saund.,  204,  n.  2;  nei- 
ther of  which, however,  maintains  the  doctrine 
laid  down  by  him.  The  note  to  Saunders  re- 
lates to  a  plea  of  eviction  when  interposed  as  a 
*bar  to  an  action  for  rent  ;  but  has  no  [*55 
bearing  whatever  upon  the  present  question. 
The  case  of  Hunt  v.  Cope  is  referrred  to  in  the 
note  to  Saunders,  and  decides  nothing  more 
than  thai  a  mere  trespass  is  not  an  eviction.  In 
Belfour  v.  Weston  and  Hallett  v.  Wylie  the  ques- 
tion was  simply  whether  the  destruction  of  the 
premises  by  fire  would  excuse  the  lessee  from 
the  payment  of  rent  according  to  the  terms  of 
bis  covenant;  and  the  court  held  it  would  not. 
In  Watts  v.  Coffin  the  tenant  set  up  a  breach  of 
covenant  on  the  part  of  the  landlord,  relating 
to  estovers  and  common  of  pasture,  and  in- 
sisted that  the  breach  worked  a  suspension  of 
the  rent.  No  effort  was  made  to  reduce  the 
amount  of  the  recovery,  but  the  defense  was 
urged  as  an  entire  bar,  and  upon  this  point  the 
case  was  determined. 

It  should  be  observed,  moreover,  that  the 
proposition  above  quoted  from  Allen  v.  Pell 
was  not  the  direct  point  adjudged  in  that  case. 
The  action  was  replevin,  and  the  issues  joined, 
according  to  the  reporter's  statement  of  the 
case,  were  such  as  to  preclude  the  tenant  from 
raising  any  question  at  the  trial  upon  a  breach 
of  the  landlord's  agreement.  The  case  of  Eth- 
eridge  v.  Osborn,  12  Wend.,  529,  decides  noth- 
ing more  than  that  the  omission  of  the  land- 
lord to  perform  his  covenants  does  not  amount 
to  an  eviction  of  the  tenant,  so  as  to  bar  the 
right  to  rent. 

But  in  Sickels  v.  Frost,  15  Wend.,  559,  this 
court  did  decide  that,  in  an  action  of  as- 
sumpsit  for  rent,  the  tenant  could  not  be  al- 
lowed to  reduce  the  recovery  below  the  stipu- 
lated amount,  by  showing  that  the  landlord 
had  failed  to  repair  as  he  agreed.  The  case 
turned,  however,  upon  the  question  wheth- 
er the  tenant  could  set  off  the  damages  arising 
from  the  breach  of  the  landlord's  agreement, 
and  the  Revised  Statutes  were  referred  to  for 
the  purpose  of  showing  that  unliquidated  dam- 
apes  are  not  the  subject  of  set-off. 

Nothing  can  be  clearer  than  that  the  stat- 
ute relating  to  the  right  of  set-off  is  inappli- 
cable to  such  a  case;  but  in  my  opinion  the 
defense  is  admissible  at  common  law,  upon  the 
principle  which  governed  this  court  and  the 
Court  of  Errors  in  Reab  v.  McAlister,  8  Wend., 
109;  4  Wend.,  483.  That  principle  I  understand 
to  *be,  that  in  actions  of  assumpsit  to  re-  [*5O 
cover  damages  for  the  breach  of  an  agreement, 
the  defendant  may  set  up  by  way  of  recoup- 
ment, under  a  proper  notice,  that  the  plaint- 
iff has  violated  the  same  agreement,  and  thus 
defeat  a  recovery  for  more  than  the  balance. 
The  rule  is  one  of  obvious  equity,  and  is  sus- 
ceptible of  ready  and  convenient  application 
on  the  trial.  It  adjusts  by  one  action  mutual 
and  adverse  claims  growing  out  of  the  same 
contract,  and  thus  prevents  the  needless  multi- 
plication of  suits.  In  Wettlakf  v.  De  Grair,  25 
Wend.,  672,  the  Chief  Justice,  who  delivered  the 
opinion  of  the  court,  seems  to  have  entertained 
no  doubt  that  the  doctrine  of  recoupment 
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was  applicable  to  a  case  precisely  like  the  pres- 
ent. And  see,  Batterman  v.  Pierce,  8  Hill,  171; 
Barb&r  v.  Rose,  5  Id.,  76;  and  Van  Epps  v. 
Harrison,  Id.,  63. 

I  think  the  court  below  erred  in  rejecting 
the  evidence  offered  at  the  trial,  and  that  the 
judgment  should,  therefore,  be  reversed. 

Judgment  reversed. 

Cited  ln-5  Denlo,  308 :  2  N.  Y..  288 ;  77  N.  Y.,  291 ; 
3  Barb.,  385. 


Ex  PARTE  PAUL,  an  Alien. 

Alien — Right  of,  to  Naturalization. 

An  alien  who  arrived  In  this  country  since  the 
Act  of  Congress  passed  March  3, 1813,  applied  to  be- 
come a  citizen,  and  it  appeared  that,  during  the  five 
years  next  preceding  his  application,  he  Had  been 
in  Upper  Canada,  though  for  a  few  minutes  only, 
and  without  any  intention  of  changing  his  resi- 
dence ;  held,  that  he  was  not  entitled  to  be  natural- 
ized. 

Citations— 4  Laws  TJ.  S.,  512-514.  sec.  12,  Bio.  ed. ;  3 
Laws  U.  8..  476,  sec.  2.  Bio.  ed. 

A  PPLICATION  in  behalf  of  Alexander  Paul, 
1A.  an  alien,  to  become  a  naturalized  citizen. 
The  applicant  was  born  in  Ireland  June  15, 
1819,  and  arrived  in  the  U.  S.  on  or  about  July 
20, 1836,  where  he  has  ever  since  resided.  The 
only  question  in  relation  to  his  right  to  be  nat- 
uralized arose  out  of  the  following  facts:  in 
September,  1843,  the  applicant  left  the  City 
of  Rochester  to  go  to  Ogdensburgh,  St.  Law- 
rence Co.,  by  the  way  of  the  lake.  The  steam- 
boat in  which  he  traveled  stopped  about  ten 
minutes  at  Kingston,  Upper  Canada,  to  take  in 
57*]  passengers;  during  which  *time  the  ap- 
plicant stepped  upon  the  wharf  or  dock,  where 
he  remained  some  two  or  three  minutes,  and 
then  returned  to  the  boat  and  proceeded  to  Og- 
densburgh. 

By  the  Court,  Nelson,  Ch.  J.  The  right  of 
the  applicant  depends  upon  the  Act  of  Con- 
gress passed  March  3,  1813,  which  provides, 
'  'That  no  person  who  shall  arrive  in  the  United 
States,  from  and  after  the  time  when  this  Act 
shall  take  effect,  shall  be  admitted  to  become 
a  citizen  of  the  United  States,  who  shall  not, 
for  the  continued  term  of  five  years,  next  pre- 
ceding his  admission  as  aforesaid,  have  re- 
sided within  the  United  States,  without  being, 
at  any  time  during  the  said  five  years,  out  of 
the  territory  of  the  United  States."  4L.  of  U. 
S. ,  512,  514,  sec.  12,  Bio.  ed.  The  Act  of  April 
14, 1802,  did  not  require,  in  express  terms,  that 
the  alien  should  have  resided  in  the  United 
States  "for  the  continued  term  of  five  years," 
but  left  room  for  an  implication  that  the  pre 
scribed  term  might  be  made  up  of  detached 
periods.  It  allowed  the  alien  to  be  admitted, 
moreover,  notwithstanding  he  had  occasion- 
ally traveled  out  of  the  U.  S.  during  the  five 
years,  provided  he  had  done  so  without  any 
intention  of  changing  his  domicil.  3  L.  of  U. 
S.,  476,  sec.  2,  Bio.  ed.  The  12th  section  of 
the  Act  of  1813  seems  to  have  been  passed  with 
especial  reference  to  these  two  particulars.  It 
requires  an  uninterrupted  residence  on  the  part 
of  the  alien  for  the  period  of  five  years  next 
preceding  his  admission,  and  precludes  him 
from  becoming  a  citizen  if  he  has  been  out  of 
the  territory  of  the  U.  S.  during  that  period, 
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though  for  a  mere  temporary  purpose.  The 
leading  object  of  the  provision  was  undoubt- 
edly to  make  the  alien's  right  depend  upon  the 
simple  inquiry  whether  he  has  in  fact  remained 
within  the  U.  S.  during  the  whole  five  years 
next  preceding  his  application,  and  thus  ex- 
clude all  inquiry  as  to  the  intention  and  pur- 
pose of  his  departure. 

In  the  present  case  the  applicant  has  not 
complied  with  the  condition  upon  which  his 
right  to  become  a  citizen  depends,  and  his  ap- 
plication must,  therefore,  be  rejected. 

Ordered  accordingly. 


*MOAK  v.  GUIOK  [*5S 

Competency  as  Witness. 

A,  being  indebted  to  B,  executed  to  him  a  mort- 
gage of  certain  g9ods,  which  were  soon  afterwards 
seized  on  execution  by  one  of  A's  creditors,  the 
latter  claiming  that  the  mortgage  was  fraudulent ; 
whereupon  B  brought  replevin,  and  on  the  trial  of- 
fered A  as  a  witness.  Held,  that  he  was  competent, 
his  interest  being  balanced. 

The  case  of  White  v.  Cole,  24  Wend.,  116,  com- 
mented on  and  explained. 

Citations— 24  Wend.,  116;  Cow.  &  H.  Notes  to 
Phil.  Ev.,  pp.  120-122. 

T)  EPLEVIN  for  a  horse  and  some  other  prop- 
IX  erty,  tried  at  the  N.  Y.  Circuit  in  March, 
1844,  before  Kent,  C.  Judge.  The  plaintiff 
claimed  title  to  the  property  under  a  mortgage 
from  one  Abner  Tooker,  given  July  18,  1842, 
to  secure  the  payment  of  $2,450,  on  demand, 
with  interest.  The  mortgage  was  duly  filed 
July  14,  1842,  and  on  the  next  day  the  prop- 
erty was  seized  by  virtue  of  an  execution  in 
favor  of  the  defendant  against  Tooker;  the 
former  claiming  that  the  mortgage  to  the 
plaintiff  was  fraudulent  as  to  Tooker's  credit- 
ors. The  amount  of  the  defendant's  execution 
was  $56.11.  and  the  value  of  the  property  in 
question  about  $50.  Tooker  was  offered  as  a 
witness  on  the  part  of  the  plaintiff,  but  was 
objected  to  as  being  interested,  and  the  circuit 
judge  sustained  the  objection.  The  plaintiff 
then  executed  a  release  to  Tooker  of  all  de- 
mands connected  with  or  in  any  way  depend- 
ing upon  the  event  of  the  suit;  but  the  circuit 
judge  still  held  him  incompetent.  Several  wit- 
nesses were  called  and  sworn  by  the  respective 
parties,  and  the  cause  was  finally  submitted 
to  the  jury,  who  found  a  verdict  in  favor  of 
the  defendant.  The  plaintiff  excepted  to  the 
ruling  of  the  circuit  judge  in  respect  to  the 
competency  of  Tooker,  and  now  moved  for  a 
new  trial  on  a  bill  of  exceptions. 

Mr.  T.  Nimms,  for  plaintiff. 

Mr.  J.  Taylor,  for  defendant. 

*By  the  Court,  Nelson,  Ch.  J.  The  [*59 
learned  judge  erred  in  excluding  Tooker  as  a 
witness,  his  interest  being  balanced  to  the  ex- 
tent of  the  property  in  dispute.  It  was  a  mat- 
ter of  total  indifference  to  him  whether  the 
property  was  applied  on  the  plaintiff's  mort- 
gage, or  the  defendant's  judgment,  as  in  either 
case  it  would  go  in  satisfaction  of  an  existing 
demand  for  which  he  was  personally  holden. 

The  case  of  White  v.  Cole,  24  Wend.,  116, 
does  not  conflict  with  this  familiar  principle. 
There,  the  property  in  litigation  had  been  sold 
both  on  the  execution  and  under  the  mortgage, 
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and  the  suit  was,  in  effect,  between  the  two 
purchasers.  The  plaintiff,  who  claimed  un- 
der the  execution,  had  purchased  the  whole 
property,  valued  at  from  $4,000  to  $6,000,  for 
the  trifling  sum  of  $3;  and  one  of  the  defend- 
ants had  purchased  it  for  the  amount  of  the 
mortgage,  being  about  $2,000.  Demming,  the 
judgment  debtor  and  mortgagor,  was  called 
as  a  witness  for  the  defendants,  and  we  held 
that  he  was  interested  to  defeat  the  action.  For 
had  the  plaintiff  succeeded,  the  property  would 
have  gone  to  maintain  a  credit  in  the  witness' 
favor  of  $8  only,  the  sum  for  which  it  had 
been  sold  on  the  execution;  whereas  if  the  de- 
fense had  prevailed,  the  witness  would,  in  ef- 
fect, have  discharged  a  debt  of  $2, 000.  (a) 

(a)  The  case  proceeds  upon  the  ground  that  the 
witness'  interest  was  greater  in  favor  of  one  party 
than  the  other.  See,  Tilden  v.  Gardinier,  25  wend., 
663;  Bill  v.  Porter,  9  Conn.,  23;  Barnwell  v.  Mitch- 
ell, 3  Id.,  101 ;  Beach  v.  Swift,  2  Id.,  269 ;  Seymour  v. 
Harvey,  11  Id.,  275. 
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In  the  present  case,  however,  the  only  ques- 
tion is,  whether  enough  of  the  property  shall 
be  taken  to  satisfy  a  debt  of  some  $56,  due  the 
defendant,  or  be  left  to  apply  upon  the  mort- 
gage, both  being  confessedly  existing  demand* 
against  the  witness.  It  is  obvious  that  the  in- 
terest stands  equal  between  the  parties.  The 
cases  will  be  found  collected  in  Cowen  &  H. 
Notes  to  Phil.  Ev.,  pp.  120-122. (b) 

*  Again;  after  the  release,  it  is  difficult  [*6O 
to  perceive  any  color  for  the  objection.  The 
interest  was  then  all  one  way,  and  against  the 
plaintiff.  If  he  failed  in  the  suit,  he  could  not 
come  back  upon  the  witness  to  make  up  the 
loss;  and  the  latter  was  interested  in  the  ap- 
plication of  the  property  to  the  payment  of  the 
defendant's  execution. 

New  trial  granted. 

Cited  in -26  Barb.,  345. 

(b)  See.  also,  Cowen  &  H.  Notes  to  Phil.  Ev.,  1543- 
1545. 
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61*]        *MASTERTON  &  SMITH 

v. 
THE  MAYOR,  etc., of  the  CITY  OF  BROOKLYN. 

Breach  of  Executory  Contract — Measure  of  Dam- 
ages. 

Where  one  party  to  an  executory  contract  puts  an 
end  to  it  by  refusing  to  fulfill,  the  other  party  is  en- 
titled to  an  equivalent  in  damages  for  the  gains  or 
profits  which  he  would  have  realized  from  perform- 
ance. Per  Nelson,  Ch.  J.,  and  Beardsley,  J. 

Otherwise,  however,  as  to  the  gains  or  profits  of 
collateral  enterprises  in  which  the  party  has  been 
induced  to  engage  by  relying  on  the  performance 
of  the  contract.  Per  Nelson  Ch.  J.,  and  Beardsley,  J. 

Remote  and  contingent  damages,  depending  upon 
the  result  of  successive  schemes  or  investments,  are 
never  allowed  for  the  violation  of  a  contract.  Per 
Beardsley,  J. 

In  January.  1836,  the  plaintiffs  contracted  to  pro- 
cure, manufacture  and  deliver,  at  their  own  cost 
and  expense,  all  the  marble  necessary  for  a  certain 
public  building  then  about  to  be  erected  by  the  de- 
fendants, the  same  to  be  of  the  best  quality  of 
white  marble  from  the  quarry  of  K.  &  M.;  in  con- 
sideration whereof  the  defendants  agreed  to  pay  the 
plaintiffs  a  specified  sum  of  money  by  installments 
as  the  work  progressed.  The  plaintiffs  immediately 
entered  into  a  contract  with  K.  &  M.,  by  which  the 
latter.in  consideration  of  a  stipulated  compensation 
to  be  paid  by  the  former,  out  of  moneys  expected 
from  the  defendants,  agreed  to  furnish  the  marble, 
in  blocks  of  a  certain  size  and  quality,  ready  to  be 
manufactured.  In  July,  1837,  the  plaintiffs  had  de- 
livered and  been  paid  for  about  one  sixth  of  the 
62*1  *marble,.  according  to  the  contract,  and  the  de- 
fendants then  suspended  operations  upon  the  build- 
ing, refusing  f urther  to  perform  on  their  part.  It 
appeared  that  the  contract  with  the  defendants 
would  not  have  been  fulfilled  by  the  plaintiffs,  even 
if  they  had  been  allowed  to  prosecute  the  work 
without  interruption,  before  1842;  and  in  1840,  they 
brought  an  action  against  the  defendants,  founding 
it  upon  the  breach  which  occurred  in  1837.  Held, 
that-the  measure  of  damages,  in  respect  to  so  much 
of  the  contract  as  remained  wholly  unperformed  at 
the  time  of  the  breach,  was  the  difference  between 
what  the  performance  would  have  cost  the  plaint- 
iffs, and  the  price  which  the  defendants  had  agreed 
to  pay. 

Held,  also,  that  in  estimating  what  the  perform- 
ance of  the  contract  would  have  cost  the  plaintiffs, 
the  court  and  jury  should  be  governed  by  the  price 
of  labor  and  materials  at  the  time  of  the  breach, 
paying  no  attention  to  subsequent  fluctuations  in 


NOTE. — Breach  of  executory  contract— Measure  of 
damages.  See,  Clark  v.  Pinney,  7  Cow.,  681,  note ; 
Pinney  v.  Gleason,  5  Wend.,  393  note;  Gregory  v. 
McDowel,  8  Wend.,  435,  note;  Dewint  v.  Wiltse,  9 
Wend.,  325,  note. 

Causa  proximo  non  remota,  spectatur.  See,  Butler 
v.  Kent,  19  Johns..  223,  note. 
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the  market;  and  this,  though  the  cause  was  not 
brought  to  trial  until  June,  1843. 

Beardsley,  J.,  dissented,  being  of  opinion  that  the 
damages  should  be  estimated  in  reference  to  the  act- 
ual state  of  the  market  during  the  time  required  for 
performance  on  the  part  of  the  plaintiffs. 

In  estimating  the  cost  of  performance  in  such 
case,  the  jury  should  be  guided  by  the  testimony  of 
practical  men,  having  experience  in  the  department 
of  business  to  which  the  contract  relates ;  and  due 
allowance  ought  to  be  made  for  the  risks  and  con- 
tingencies incident  to  the  execution  of  enterprises 
of  a  similar  character.  Per  Nelson,  Ch.  J. 

Held,  that  the  plaintiffs  were  not  entitled  to  any 
allowance  by  way  of  indemnity  against  the  breach 
of  their  contract  with  K.  &  M. 

Citations— 6  Ad.  &  Ell.,  519,  n.;  10  Barn.  &  C,,  416 :  4 
Hill,  627.  628 ;  Chit.  Cont.,  445,  458. 870, 5th  Am.  ed.;  1 
Evans,  Poth.,  90,  91 ;  Dom.  B.  III.,  tit.  5.  sec.  2,  art. 
3-6, 12 ;  9  Barn.  &  C.,  145 :  4  Bing.,  722 ;  8  Taunt.,  540  ; 
2  Barn.  &  C.,  624  ;  9  Wend..  129:  3  Wh.,  200:  23  Pick., 
400 ;  8  Pick.,  913 :  2  Phil.  Ev.,  104 ;  2  Stark.  Ev..  1201, 
7th  Am.  ed.;  21  Wend.,  461 :  7  Greenl.,51 ;  16  Pick., 
196  ;  14  Vt.,  311,  324 ;  1  Sim.  &  St.,  607. 

THIS  was  an  action  of  covenant  commenced 
in  1840,  and  tried  at  the  N.  Y.  Circuit  in 
June,  1843,  before  Kent,  C.  Judge.  The  case 
was  this:  Jan.  26,  1836,  a  covenant  was  en- 
tered into  between  the  defendants  and  the 
plaintiffs,  by  which  the  latter  agreed,  at  their 
own  risk,  costs  and  charges,  to  furnish,  cut,  fit 
and  deliver  (properly  and  sufficiently  prepared 
for  setting),  at  the  site  of  the  City  Hall  in  the 
City  of  Brooklyn,  all  the  marble  that  might  be 
required  for  building  the  said  City  Hall,  ac- 
cording to  certain  plans  and  specifications  then 
exhibited  and  signed  by  the  respective  parties, 
and  in  conformity  with  such  drawings,  molds 
and  patterns  as  should  from  time  to  time  be 
furnished  by  the  superintendent  or  architect  of 
the  said  City  Hall;  all  the  said  marble  to  be  of 
the  same  quality  as  that  used  for  the  ornamental 
and  best  work  on  the  new  Custom-House  in  the 
City  of  N.  Y.,  and  of  the  best  kind  of  sound 
white  marble  from  Kain  &  Morgan's  quarry, in 
Eastchester,  free  from  spalls,  cracks  and  blem- 
ishes.and  *wroughrtn  the  best  manner  of  [*63 
workmanship,  and  tooled  and  rubbed,  etc.,  as 
should  be  ordered  by  the  superintendent.  It 
was  further  agreed  by  the  plaintiffs,  that  they 
would  proceed  forthwith  to  the  execution  of 
the  work  with  all  diligence  and  with  a  suf- 
ficient force;  and  that  they  would  commence 
the  delivery  of  the  marble  as  soon  after  the 
opening  of  navigation  in  the  spring  as  might 
be  required,  and  continue  delivering  the  same 
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in  such  order  and  at  such  times  and  as  fast  as 
the  superintendent  should  direct.  They  also 
agreed  that  the  marble  thus  delivered  should 
be  subject  to  inspection  and  rejection  by  the 
superintendent,  and  remain  at  the  risk  of  the 
plaintiffs  until  the  superintendent  inspected 
and  accepted  it.  And  the  defendants,  in  con- 
sideration of  the  above  stipulations,  agreed  to 
pay  the  plaintiffs  the  sum  of  $271,600,  at  the 
times  and  in  the  manner  following,  viz. :  the 
sum  of  $10,000  when  the  basement  of  the  said 
City  Hall  was  half  up;  the  sum  of  $15,000 
when  the  whole  of  the  basement  was  up  ;  the 
sum  of  $20,000  when  the  first  story  was  half 
up;  the  sum  of  $20,000  when  the  whole  of  the 
first  story  was  up;  the  sum  of  $20,000  when  the 
second  story  was  half  up;  the  sum  of  $20,000 
when  the  whole  of  the  second  story  was  up; 
the  sum  of  $20,000  when  one  half  of  the  cor- 
nice of  the  superstructure  was  up;  the  sum 
of  $20,000  when  the  whole  of  the  cornice  was 
up;  the  sum  of  $50,000  when  the  columns  and 
capitals  were  up ;  the  sum  of  $25,000  when 
the  entablature  was  complete;  the  further  sum 
of  $20,000  when  the  inferior  work  was  done  ; 
and  the  remainder  when  the  building  was  fin- 
ished. The  declaration  alleged  a  breach  of 
this  covenant  in  1837,  and  claimed  various 
items  of  special  damage. 

March  7, 1836,  the  plaintiffs  entered  into  a 
covenant  with  Kain  &  Morgan.  This  cove- 
nant, after  referring  to  the  one  entered  into 
with  the  defendants,  and  reciting  a  part  of  the 
same,  provided  that  Kain  &  Morgan  should 
furnish  from  their  quarry,  in  Eastchester,  all 
the  marble  required  for  erecting,  completing 
and  finishing  the  City  Hall  in  the  City  of 
Brooklyn,  in  such  blocks,  pieces  and  propor- 
tions, and  in  such  condition  for  working,  as  is 
usual  and  customary;  and  deliver  the  same  to 
the  plaintiffs,  free  of  all  expense,  on  a  wharf 
<$4*]  *in  the  City  of  Brooklyn,  etc. ;  the  blocks 
to  be  delivered  so  that  there  should  be  suf- 
ficient time  to  work  and  fit  the  same  for  the 
said  superstructure,  and  equal  in  quality  to 
that  used  for  the  superstructure  and  interior 
above  the  basement  of  the  new  Custom-House 
in  the  City  of  N.  Y. ,  etc.  The  remainder  of  the 
covenant  was  as  follows:  "And  the  said  parties 
of  the  first  part  [the  plaintiffs], in  consideration, 
etc. ,  do  hereby  covenant  and  agree  to  pay  the 
said  parties  of  the  second  part[Kain  &  Morgan], 
in  the  aggregate,  the  sum  of  $112,395,  which 
amount  shall  be  paid  in  different  sums,  from 
time  to  time,  out  of  the  sum  of  $271, 600  to  be 
paid  by  the  said  Mayor,  etc.  [the  defendants], 
to  the  said  parties  of  the  first  part,  as  the  same 
from  time  to  time  may  be  paid  to  them, etc. ;  that 
is  to  say:  the  said  parties  of  the  first  part  shall 
and  will  make  payment  to  the  said  parties  of 
the  second  part  at  the  same  times  that  they,  the 
said  parties  of  the  first  part,  receive  their  pay- 
ments from  the  Mayor,  etc.  [the  defendants]. 
And  the  several  payments  thus  to  be  made  to 
the  said  parties  of  the  second  part  shall  bear 
the  same  proportion  respectively  to  the  whole 
amount  they  are  to  receive  from  the  said  par- 
ties of  the  first  part  as  the  corresponding  pay- 
ment to  the  said  parties  of  the  first  part  by  the 
Mayor,  etc.,  bear  to  the  whole  amount  they  are 
to  receive  under  their  contract  from  the  said 
Mayor,  etc.  And  it  is  expressly  understood 
and  mutually  covenanted  and  agreed  that  in 
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no  event  shall  the  parties  of  the  second  part 
look  to  the  said  parties  of  the  first  part,  or  hold 
them  responsible  for  any  payments,  until  the 
said  parties  of  the  first  part  are  first  placed  in 
sufficient  funds  by  the  Mayor,  etc.  [the  defend- 
ants], to  enable  them  to  make  such  payment 
according  to  the  herein  last  before  mentioned 
provisions,"  etc. 

The  covenant  with  Kain  &  Morgan  was  read 
in  evidence  by  the  plaintiffs,  subject  to  the 
right  of  the  defendants  to  raise  such  objections 
to  its  adtnissibility,  during  the  progress  of  the 
cause,  as  they  might  think  proper.  The  plaint- 
iffs also  proved  that  they  commenced  the  deliv- 
ery of  marble  in  pursuance  of  the  covenant  be- 
tween them  and  the  defendants,  and  continued 
so  to  do  until  July,  1837,  when  the  defendants 
suspended  operations  *upon  the  build-  [*65 
ing  for  want  of  funds,  and  refused  to  receive 
any  more  materials  of  the  plaintiffs,  though 
the  latter  were  ready  and  offered  to  perform. 
The  entire  quantity  of  marble  necessary  to  ful- 
fill the  contract  on  the  part  of  the  plaintiffs, 
according  to  the  estimates  made  at  the  trial, 
was  88,819  feet,  At  the  time  the  work  was 
suspended,  the  plaintiffs  had  delivered  14,779 
feet,  for  which  they  were  paid  the  contract 
price.  The  plaintiffs  then  had  on  hand,  at 
Kain  &  Morgan's  quarry,  about  3,308  feet, 
which  was  suitably  fitted  and  prepared  for  de- 
livery. A  witness  swore  that  this  was  not  of 
much  value  for  other  buildings,  and  would 
not  probably  bring  over  two  shillings  per  foot. 
Other  witnesses  swore  that,  had  the  work  pro- 
gressed with  ordinary  diligence,  it  would  have 
taken  about  five  years  to  complete  the  contract 
on  the  part  of  the  plaintiffs.  Considerable  tes- 
timony was  given  tending  to  show  the  cost  of 
marble  in  the  quarry,  and  the  expense  of  rais- 
ing, dressing  and  transporting  it  to  the  place 
of  delivery.  And  the  plaintiffs  offered  to  show 
"what  would  be  the  difference  between  the 
cost  to  them  of  the  marble  in  the  contract,  and 
the  price  that  was  to  be  paid  for  it  by  the  con- 
tract;" which  evidence  was  objected  to,  but 
the  circuit  judge  admitted  it,  and  the  defend- 
ants excepted.  The  witnesses  answered  that, 
in  1836,  the  difference  would  be  about  20  per 
cent. ;  in  1837,  from  25  to  30  per  cent. ;  in  1838, 
about  25  per  cent. ;  in  1839,  from  25  to  30  per 
cent. ;  and  in  1840,  from  30  to  40  per  cent.  The 
witnesses  also  testified  that  the  ordinary  profit 
calculated  upon  by  master  stone-cutters  was 
from  10  to  20  per  cent.,  and  that  15  per  cent, 
was  a  fair  living  profit.  All  this  testimony 
was  objected  to,  but  the  circuit  judge  admitted 
it,  and  the  defendants  again  excepted. 

When  the  plaintiffs  rested,  the  defendants 
moved  that  all  the  testimony  in  relation  to  the 
contract  of  Kain  &  Morgan  with  the  plaintiffs, 
and  the  contract  itself,  be  excluded  from  the 
consideration  of  the  jury  as  irrelevant,  but  the 
circuit  judge  overruled  the  motion,  and  the  de- 
fendants excepted. 

The  circuit  judge  charged  the  jury,  among 
other  things,  that  they  were  to  allow  the  plaint- 
iffs as  much  as  the  performance  of  the  contract 
would  have  benefited  them;  that  the  plaintiffs 
*were  entitled  to  recover  for  the  unfln-  [*OO 
ished  marble  not  accepted,  subject  to  a  deduc- 
tion of  what  should  be  deemed  its  fair  market 
value;  that  the  jury  should  confine  the  dam- 
ages to  the  loss  of  the  plaintiffs;  but  that  the 
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benefit  or  profits  which  they  would  have  re- 
ceived from  the  actual  performance  constituted 
such  loss.  The  circuit  judge  also  charted  as 
follows:  "  The  defendants  ought  to  be  allowed 
what  the  lury  should  think  just  as  to  interest 
on  the  outlays  of  the  plaintiffs;  also  what  the 
jury  might  think  just  for  the  risk  of  transpor- 
tation, and  the  reasonable  value  of  the  marble 
unaccepted  and  unquarried.  As  to  damages 
on  the  rough  marble  to  be  delivered  by  Kain 
&  Morgan,  It  appears  by  the  contract  with  the 
defendants  that  the  plaintiffs  were  obliged  to 
procure  it  from  this  quarry.  The  plaintiffs' 
contract  with  Kain  &  Morgan,  if  made  in  good 
faith,  was  entered  into  as  a  reasonable  part  of 
the  performance  by  the  plaintiffs  of  their  own 
contract ;  and  if  the  defendants,  by  stopping 
the  work,  obliged  the  plaintiffs  to  break  their 
contract  with  Kain  &  Morgan,  then  the  dam- 
ages on  the  latter  ought  to  be  allowed  to  the 
plaintiffs,  who  would  be  responsible  to  Kain 
&  Morgan  for  the  same.  The  jury,  in  respect 
to  this  contract,  are  to  give  the  difference  be- 
tween the  contract  price  and  what  it  would 
cost  Kain  &  Morgan  to  deliver  the  article,  de- 
ducting the  value  of  it  to  them,  and  making 
all  proper  allowances  as  in  the  case  of  the 
principal  contract.  In  fixing  the  damages  to 
be  allowed  the  plaintiffs,  the  jury  are  to  take 
things  as  they  were  at  the  time  the  work  was 
suspended,  and  not  allow  for  any  increased 
benefits  they  would  have  received  from  the 
subsequent  fall  of  wages  or  subsequent  cir- 
cumstances," etc. 

The  defendants  excepted  to  the  charge,  and 
requested  the  circuit  judge  to  instruct  the  jury, 
among  other  things,  that  no  damages  should 
be  allowed  on  account  of  any  supposed  profits 
which  the  plaintiffs  might  have  made  out  of 
the  unfinished  work;  and  that  the  damages  al- 
lowed should  be  confined  to  the  actual  loss 
which  the  plaintiffs  had  sustained.  The  judge 
refused  to  charge  further,  and  the  defendants 
excepted.  The  jury  found  a  verdict  in  favor 
of  the  plaintiffs  for  $72,999,  and  the  defend- 
ants now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

67*1  *Messrs.  B.  F.  Butler  and  G.  Wood, 
for  defendants. 

Messrs.  D.  Lord  and  C.  O'Conor,  for 
plaintiffs. 

Nelson,  Ch.  J.  The  damages  for  the  mar- 
ble on  hand,  ready  to  be  delivered,  was  not  a 
matter  in  dispute  on  the  argument.  The  true 
measure  of  allowance  in  respect  to  that  item 
was  conceded  to  be  the  difference  between  the 
contract  price  and  the  market  value  of  the  ar- 
ticle at  the  place  of  delivery.  This  loss  the 
plaintiffs  had  actually  sustained,  regard  being 
had  to  their  rights  as  acquired  under  the  con- 
tract. 

The  contest  arises  out  of  the  claim  for  dam- 
ages in  respect  to  the  remainder  of  the  marble 
which  the  plaintiffs  had  agreed  to  furnish,  but 
which  they  were  prevented  from  furnishing  by 
the  suspension  of  the  work  in  July,  1837.  This 
portion  was  not  ready  to  be  delivered  at  the 
time  the  defendants  broke  up  the  contract,  but 
the  plaintiffs  were  then  willing  and  offered  to 
perform  in  all  things  on  their  part,  and  the  case 
assumes  that  they  were  possessed  of  sufficient 
means  and  ability  to  have  done  so. 


The  plaintiffs  insist  that  the  gains  they  would 
have  realized,  over  and  above  all  expenses,  in 
case  they  had  been  allowed  to  perform  the 
contract,  enter  into  and  properly  constitute  a 
part  of  the  loss  and  damage  occasioned  by  the 
breach;  and  they  were  accordingly  permitted, 
in  the  course  of  the  trial,  to  give  evidence  tend- 
ing to  show  what  amount  of  gains  they  would 
have  realized  if  the  contract  had  been  carried 
into  execution. 

On  the  other  hand,  the  defendants  say  that 
this  claim  exceeds  the  measure  of  damages  al- 
lowed by  the  common  law  for  the  breach  of  an 
executory  contract.  They  insist  that  it  is  sim- 
ply a  claim  for  the  profits  anticipated  from  a 
supposed  good  bargain,  and  that  these  are  too 
uncertain,  speculative  and  remote  to  form  the 
basis  of  a  recovery. 

It  is  not  to  be  denied  that  there  are  profits 
or  gains  derivable  from  a  contract  which  are 
uniformly  rejected  as  too  contingent  and  specu- 
lative in  their  nature,  and  too  dependent  upon 
the  fluctuation  of  markets  and  the  chances  of 
business,  to  enter  into  a  safe  or  reasonable  es- 
timate of  damages.  Thus,  any  *supposed  f*68 
successful  operation  the  party  might  have 
made,  if  he  had  not  been  prevented  from  real- 
izing the  proceeds  of  the  contract  at  the  time 
stipulated,  is  a  consideration  not  to  be  taken 
into  the  estimate.  Besides  the  uncertain  and 
contingent  issue  of  such  an  operation  in  itself 
considered,  it  has  no  legal  or  necessary  con- 
nection with  the  stipulations  between  the  par- 
ties, and  cannot,  therefore,  be  presumed  to  have 
entered  into  their  consideration  at  the  lime 
of  contracting.  It  has  accordingly  been  held 
that  the  loss  of  any  speculation  or  enterprise  in 
which  a  party  may  have  embarked,  relying  on 
the  proceeds  to  be  derived  from  the  fulfillment 
of  an  existing  contract,  constitutes  no  part  of 
the  damages  to  be  recovered  in  case  of  breach. 
So  a  good  bargain  made  by  a  vendor,  in  antici- 
pation of  the  price  of  the  article  sold,  or  an 
advantageous  contract  of  resale  made  by  a 
vendee,  confiding  in  the  vendor's  promise  to- 
deliver  the  article,  are  considerations  always 
excluded  as  too  remote  and  contingent  to  affect 
the  question  of  damages.  Clare  v.  Maynard, 
6  Ad.  and  Ell.,  519,  and  Cox  v.  Walker,  in  the 
note  to  that  case;  Walker  v.  Moore,  10  Barn.  &• 
C.(  416;  Gary  v.  Gruman,  4  Hill,  627,  628;  Chit. 
Cont.,  458.  870. 

The  civil  law  is  in  accordance  with  this  rule. 
"In  general,"  says  Pothier,  "the  parties  are 
deemed  to  have  contemplated  only  the  dam- 
ages and  interest  which  the  creditor  might  suf- 
fer from  the  non-performance  of  the  obligation, 
in  respect  to  the  particular  thing  which  is  the 
object  of  it,  and  not  such  as  may  have  been  in- 
cidentally occasioned  thereby  in  respect  to  his 
other  affairs  ;  the  debtor  is,  therefore,  not  an- 
swerable for  these ;  but  only  for  such  as  are 
suffered  with  respect  to  the  thing  which  is  the 
object  of  the  obligation,  damni  et  mteresse  ip- 
sam  remnonhabitam."  1  Evans,  Poth.,  91;  and 
see  Dom.,  B.  III.,  tit.  5,  sec.  2,  arts.  3-6. 

When  the  books  and  cases  speak  of  the  profits 
anticipated  from  a  good  bargain  as  matters  too 
remote  and  uncertain  to  be  taken  into  the  ac- 
count in  ascertaining  the  true  measure  of  dam- 
ages, they  usually  have  reference  to  dependent 
and  collateral  engagements  entered  into  on  the 
faith  and  in  expectation  of  the  performance  of 
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the  principal  contract.  The  performance  or 
69*J*non-performance  of  the  latter  may  and 
doubtless  often  does  exert  a  material  influence 
upon  the  collateral  enterprises  of  the  party  ; 
and  the  same  may  be  said  as  to  his  general  af- 
fairs and  business  transactions.  But  the  influ- 
ence is  altogether  too  remote  and  subtile  to  be 
reached  by  legal  proof  or  judicial  investiga- 
tion. And  besides,  the  consequences,  when  in- 
jurious, are  as  often,  perhaps,  attributable  to 
the  indiscretion  and  fault  of  the  party  himself, 
as  to  the  conduct  of  the  delinquent  contractor. 
His  condition,  in  respect  to  the  measure  of  dam- 
ages, ought  not  to  be  worse  for  having  failed  in 
his  engagement  to  a  person  whose  affairs  were 
embarrassed,  than  if  it  had  been  made  with  one 
in  prosperous  or  affluent  circumstances.  Dom. , 
B.  III.,  tit.  5,  sec.  2,  art.  4. 

But  profits  or  advantages  which  are  the  di- 
rect and  immediate  fruits  of  the  contract  en- 
tered into  between  the  parties,  stand  upon  a 
different  footing.  These  are  part  and  parcel 
of  the  contract  itself,  entering  into  and  con- 
stituting a  portion  of  its  very  elements ;  some- 
thing stipulated  for,  the  right  to  the  enjoyment 
of  which  is  just  as  clear  and  plain  as  to  the 
fulfillment  of  any  other  stipulation.  They  are 
presumed  to  have  been  taken  into  consideration 
and  deliberated  upon  before  the  contract  was 
made  and  formed,  perhaps,  the  only  induce- 
ment to  the  arrangement.  The  parties  may  in- 
deed have  entertained  different  opinions  con- 
cerning the  advantages  of  the  bargain,  each 
supposing  and  believing  that  he  had  the  best 
of  it;  but  this  is  mere  matter  of  judgment  go- 
ing to  the  formation  of  the  contract,  for  which 
each  has  shown  himself  willing  to  take  the 
responsibility,  and  must,  therefore,  abide  the 
hazard. 

Such  being  the  relative  position  of  the  con- 
tracting parties,  it  is  difficult  to  comprehend 
why,  in  case  one  party  has  deprived  the  other 
of  the  gains  or  profits  of  the  contract  by  refus- 
ing to  perform  it,  this  loss  should  not  consti- 
tute a  proper  item  in  estimating  the  damages. 
To  separate  it  from  the  general  loss  would  seem 
to  be  doing  violence  to  the  intention  and  un- 
derstanding of  the  parties.and  severing  the  con- 
tract itself. 

The  civil  law  writers  plainly  include  the  loss 
of  profits,  in  cases  like  the  present,  within  the 
7O*]damages  to  which  the  *complaining  party 
is  entitled.  They  hold  that  he  is  to  be  indem- 
nified for  "the  loss  which  the  non-performance 
of  the  obligation  has  occasioned  him,  and  for 
the  gain  of  which  it  has  deprived  him."  1  Ev- 
ans, Poth..90;  Dom.,  B.  III.,  tit.  5,  sea  2,  arts. 
6,  12.  And  upon  looking  into  the  common  law 
authorities  bearing  upon  the  question,  espe- 
cially the  later  ones,  they  will  be  found  to  come 
nearly  if  not  quite  up  to  the  rule  of  the  civil 
law. 

In  Bo&rman  v.  Nash,  9  Barn.  &  C.,  145.  it 
appeared  that  the  defendant  contracted  in  No- 
vember fora  quantity  of  oil,  one  half  to  be  de- 
livered to  him  in  February  following,  and  the 
rest  in  March;  but  he  refused  to  receive  any 
part  of  it.  And  the  court  held  that  the  plaint- 
iff was  entitled  to  the  difference  between  the 
contract  price,  and  that  which  might  have  been 
obtained  in  market  on  the  days  when  the  con- 
tract ought  to  have  been  completed.  See. 
Maclean  \.D>mn,\  Bing. ,722.  The  case  of  Leigh 
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v.  Paterson,  8  Taunt.,  540,  was  one  in  which 
the  vendor  was  sued  for  not  delivering  goods 
December  31,  according  to  his  contract.  It  ap- 
peared that,  in  the  month  of  October  preced- 
ing, he  had  apprised  the  vendee  that  the  goods 
would  not  be  delivered,  at  which  time  the  mar- 
ket value  was  considerably  less  than  December 
31 .  The  court  held  that  the  vendee  had  a  right 
to  regard  the  contract  as  subsisting  until  De- 
cember 31,  if  he  chose,  and  recover  the  differ- 
ence between  the  contract  price,  and  the  mar- 
ket value  on  that  day.  See,  also,  Gainsford  v. 
Carrott,  2  Barn.  &  C.,  624. 

The  above  are  cases,  it  will  beseen,  in  which 
the  profits  of  a  good  bargain  were  regarded  as 
a  legitimate  item  of  damages,  and  constituted 
almost  the  only  ground  of  recovery.  And  it 
appears  to  me  that  we  have  only  to  apply  the 
principle  of  these  cases  to  the  one  in  hand,  in 
order  to  determine  the  measure  of  damages 
which  must  govern  it.  The  contract  here  is  for 
the  delivery  of  marble,  wrought  in  a  particular 
manner,  so  as  to  be  fitted  for  use  in  the  erec- 
tion of  a  certain  building.  The  plaintiffs'  claim 
is  substantially  one  for  not  accepting  goods 
bargained  and  sold  ;  as  much  so  as  if  the  sub- 
ject-matter of  the  contract  *had  been  [*71 
bricks,  rough  stone,  or  any  other  article  of 
commerce  used  in  the  process  of  building.  The 
only  difficulty  or  embarrassment  in  applying  the 
general  rule,  grows  out  of  the  fact  that  the  ar- 
ticle in  question  does  not  appear  to  have  any 
well  ascertained  market  value.  But  this  can- 
not change  the  principle  which  must  govern, 
but  only  the  mode  of  ascertaining  the  actual 
value  of  the  article,  or  rather  the  cost  to  the 
party  producing  it.  Where  the  article  has  no 
market  value,  an  investigation  into  the  constit- 
uent elements  of  the  cost  to  the  party  who  has 
contracted  to  furnish  it,  becomes  necessary; 
and  that,  compared  with  the  contract  price, 
will  afford  the  measure  of  damages.  The  jury 
will  be  able  to  settle  this  upon  evidence  of  the 
outlays,  trouble,  risk,  etc.,  which  enter  into 
and  make  up  the  cost  of  the  article  in  the  con- 
dition required  by  the  contract,  at  the  place  of 
delivery.  If  the  cost  equals  or  exceeds  the  con- 
tract price,  the  recovery  will  of  course  be  nom- 
inal; but  if  the  contract  price  exceeds  the  cost, 
the  difference  will  constitute  the  measure  of 
damages. 

It  has  been  argued  that,  inasmuch  as  the  fur- 
nishing of  the  marble  would  have  run  through 
a  period  of  five  years — of  which  about  one  year 
and  a  half  only  had  expired  at  the  time  of  the 
suspension — the  benefits  which  the  party  might 
have  realized  from  the  execution  of  the  con- 
tract, must  necessarily  be  speculative  and  con- 
jectural; the  court  and  jury  having  no  certain 
data  upon  which  to  make  the  estimate.  If  it  were 
necessary  to  make  the  estimate  upon  any  such 
basis,  the  argument  would  be  decisive  of  the 
present  claim.  But,  in  my  judgment,  no  such 
necessity  exists.  Where  the  contract,  as  in  this 
case,  is  broken  before  the  arrival  of  the  time 
for  full  performance,  and  the  opposite  party 
elects  to  consider  it  in  that  light,  the  market 
price  on  the  day  of  the  breach  is  to  govern  in 
the  assessment  of  damages.  In  other  words, 
the  damages  are  to  be  settled  and  ascertained 
according  to  the  existing  state  of  the  market 
at  the  time  the  cause  of  action  arose,  and  not 
at  the  time  fixed  for  full  performance.  The 
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basis  upon  which  to  estimate  the  damages, 
therefore,  is  just  as  fixed  and  easily  ascertained 
7  2*]  in  cases  *like  the  present,  as  in  actions 
predicated  upon  a  failure  to  perform  at  the  day. 

It  will  be  seen  that  we  have  laid  altogether 
out  of  view  the  subcontract  of  Kain  &  Mor- 
gan, and  all  others  that  may  have  been  en- 
tered into  by  the  plaintiffs  as  preparatory  and 
subsidiary  to  the  fulfillment  of  the  principal 
one  with  the  defendants.  Indeed,  I  am  unable 
to  comprehend  how  these  can  be  taken  into  the 
account,  or  become  the  subject-matter  of  con- 
sideration at  all,  in  settling  the  amount  of 
damages  to  be  recovered  for  a  breach  of  the 
principal  contract.  The  defendants  had  no 
control  over  or  participation  in  the  making  of 
the  subcontracts,  and  are  certainly  not  to  be 
compelled  to  assume  them  if  improvidently  en- 
tered into.  On  the  other  hand,  if  they  were 
made  so  as  to  secure  great  advantages  to  the 
plaintiffs.surely  the  defendants  are  not  entitled 
to  the  gains  which  might  be  realized  from 
them.  In  any  aspect,  therefore,  these  subcon- 
tracts present  a  most  unfit  as  well  as  unsatis- 
factory basis  upon  which  to  estimate  the  real 
damages  and  loss  occasioned  by  the  default  of 
the  defendants.  The  idea  of  assuming  that  the 
plaintiffs  were  necessarily  compelled  to  break 
all  their  subcontracts,  as  a  consequence  of  the 
breach  of  the  principal  one,  and  that  the  dam- 
ages to  which  they  may  thus  be  subjected 
ought  to  enter  into  the  estimate  of  the  amount 
recoverable  against  the  defendants,  is  too  hy- 
pothetical and  remote  to  lead  to  any  safe  or 
equitable  result.  And  yet,  the  fact  that  these 
subcontracts  must  ordinarily  be  entered  into 
preparatory  to  the  fulfillment  of  the  principal 
one,  shows  the  injustice  of  restricting  the  dam 
ages,  in  cases  like  the  present,  to  compensation 
for  the  work  actually  done,  and  the  item  of 
materials  on  hand.  We  should  thus  throw  the 
whole  loss  and  damage  that  would  or  might 
arise  out  of  contracts  for  further  materials, 
etc.,  entirely  upon  the  party  not  in  fault. 

If  there  was  a  market  value  of  the  article  in 
this  case,  the  question  would  be  a  simple  one. 
As  there  is  none,  however,  the  parties  will  be 
obliged  to  go  into  an  inquiry  as  to  the  actual  cost 
of  furnishing  the  article  at  the  place  of  deliv- 
ery;  and  the  court  and  jury  should  see  that  in 
73*]  estimating  this  amount,  it  be  *made  upon 
a  substantial  basis,  and  not  left  to  rest  upon 
the  loose  and  speculative  opinions  of  witnesses. 
The  constituent  elements  of  the  cost  should  be 
ascertained  from  sound  and  reliable  sources  ; 
from  practical  men,  having  experience  in  the 
particular  department  of  labor  to  which  the 
contract  relates.  It  is  a  very  easy  matter  to 
figure  out  large  profits  upon  paper;  but  it  will 
be  found  that  these,  in  a  great  majority  of  the 
cases,  become  seriously  reduced  when  subject- 
ed to  the  contingencies  and  hazards  incident  to 
actual  performance.  A  jury  should  scrutinize 
with  care  and  watchfulness  any  speculative  or 
conjectural  account  of  the  cost  of  furnishing 
the  article  that  would  result  in  a  very  unequal 
bargain  between  the  parties,  by  which  the  gains 
and  benefits,  or,  in  other  words,  the  measure 
of  damages  against  the  defendants,  are  unrea- 
sonably enhanced.  They  should  not  overlook 
the  risks  and  contingencies  which  are  almost 
inseparable  from  the  execution  of  contracts 
like  the  one  in  question,  and  which  increase 
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the  expense  independently  of  the  outlays  in  la- 
bor and  capital. 

These  views,  it  will  be  seen,  when  contrasted 
with  the  law  as  expounded  and  applied  by  the 
circuit  judge,  necessarily  lead  to  the  granting 
of  a  new  trial. 

Bearclsley.  J.  The  circuit  judge  clearly 
erred  in  that  part  of  his  charge  to  the  jury 
which  related  to  the  contract  of  the  plaintiffs 
with  Kain  &  Morgan.  No  damages  are  allow- 
able on  account  of  this  contract,  nor  am  I  able 
to  see  how  it  can  be  regarded  as  relevant  evi- 
dence upon  any  disputed  point  connected  with 
the  amount  for  which  the  defendants  are  li- 
able. 

The  main  question  in  the  case  arises  out  of 
the  claim  of  the  plaintiffs  in  respect  to  that 
portion  of  their  contract  with  the  defendants 
which  remained  wholly  unexecuted  in  July, 
1837.  I  think  the  plaintiffs  are  entitled  to  re- 
cover the  amount  they  would  have  realized  as 
profits,  had  they  been  allowed  fully  to  execute 
their  contract.  The  defendants  are  not  to  gain 
by  their  wrongful  act,  nor  is  that  to  deprive 
the  plaintiffs  of  the  advantages  they  had  se- 
cured by  the  contract,  and  which  would  have 
*resulted  to  them  from  its  performance.  [*74 
The  jury  must,  therefore,  ascertain  what  it 
would  probably  have  cost  them  to  complete 
the  contract,  over  and  above  the  materials  on 
hand  ;  including  the  value  of  the  marble  re- 
quired, the  labor  of  quarrying  and  preparing 
it  for  use,  the  expense  of  transportation,  super- 
intendence, and  insurance  against  all  hazards, 
together  with  every  other  expense  incident  to 
the  fulfillment  of  the  undertaking.  The  aggre- 
gate of  these  expenditures  is  to  be  deducted 
from  the  amount  which  would  be  payable  for 
the  performance  of  this  part  of  the  contract,  ac- 
cording to  the  prices  therein  stipulated,  and 
the  balance  will  be  the  damages  which  the  jury 
should  allow  for  the  item  under  consideration. 

Remote  and  contingent  damages,  depending 
on  the  result  of  successive  schemes  or  invest- 
ments, are  never  allowed  for  the  violation  of 
any  contract.  But  profits  to  be  earned  and 
made  by  the  faithful  execution  of  a  fair  con- 
tract are  not  of  this  description.  A  right  to 
damages  equivalent  to  such  profits  results  di- 
rectly and  immediately  from  the  act  of  the 
party  who  prevents  the  contract  from  being 
performed. 

Where  a  vendor  has  agreed  to  sell  and  deliver 
personal  property  at  a  particular  day,  and  fails 
to  perform  his  contract,  the  vendee  may  re- 
cover in  damages  the  difference  between  the 
contract  price,  and  the  market  value  of  the 
property  at  the  time  when  it  should  have  been 
delivered  Chit,  Cont. ,  445,  5th  Am.  ed. ;  Dey 
v.  Dox,  9  Wend.,  129  ;  Gainsford  v.  Carroll,  2 
Barn.  &  C.,  624;  Shepherd  v.  Hampton,  3  Wh., 
200;  Quarles  v.  George,  23  Pick.,  400;  Shawv. 
Nudd,  8Id.,Q;  2  Phil.  Ev.,  104.  So  if  a  per- 
son who  has  agreed  to  purchase  goods  at  a  cer- 
tain price  refuses  to  receive  them,  he  must  pay 
the  difference  between  their  market  value  and 
the  enhanced  price  which  he  contracted  to 
pay.  2  Stark.  Ev.,  1201,7th  Am.  ed;  Boorman 
v.  Nash,  9  Barn.  &  C.,  145. 

These  principles  are  strictly  applicable  to 
the  present  case.  In  reason  and  justice  there 
can  be  no  difference  between  the  damages 
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which  should  be  recovered  for  the  breach  of 
an  ordinary  agreement  to  buy  or  sell  goods, 
75*]  and  one  to  procure  building  *materials, 
fit  them  for  use,  and  deliver  them  in  a  finished 
state,  at  a  stipulated  price.  In  neither  case 
should  the  wrong  doer  be  allowed  to  profit  by 
his  wrongful  act.  The  party  who  is  ready  to 
perform  is  entitled  to  a  full  indemnity  for  the 
loss  of  his  contract.  He  should  not  be  made 
to  suffer  by  the  delinquency  of  the  other  party, 
but  ought  to  recover  precisely  what  he  would 
have  made  by  performance.  This  is  as  sound 
in  morals  as  it  is  in  law.  Shannon  v.  Comstock, 
21  Wend.,  461  ;  Miller  v.  Manner's  Church,  7 
Greenl.,51;-SAaw  v.  Nudd,  8  Pick.,  13;  Swift 
v.  Barnes,W Id. ,  196;  Royalton  v.  Turnpike  Co., 
14Vt.,311. 

The  plaintiffs  were  not  bound  to  wait  till 
the  period  had  elapsed  for  the  comple'e  per- 
formance of  the  agreement,  nor  to  make  suc- 
cessive offers  of  performance,  in  order  to  re- 
cover all  their  damages.  They  might  regard 
the  contract  as  broken  up,  so  far  as  to  absolve 
them  from  making  further  efforts  to  perform 
and  give  them  a  right  to  recover  full  damages 
as  for  a  total  breach.  I  am  not  prepared  to 
say  that  the  plaintiffs  might  not  have  brought 
successive  suits  on  this  covenant,  had  they 
from  time  to  time  made  repeated  offers  to  per- 
form on  their  part,  which  were  refused  by  the 
defendants,  but  this  the  plaintiffs  were  not 
bound  to  do. 

There  can  be  no  serious  difficulty  in  assess- 
ing damages  according  to  the  principles  which 
have  been  stated.  The  contract  was  made  in 
1836;  and,  according  to  the  testimony,  about 
five  years  would  have  been  a  reasonable  time 
for  its  execution.  That  time  has  gone  by.  The 
expense  of  executing  the  contract  must  neces- 
sarily depend  upon  the  prices  of  labor  and  ma- 
terials. If  prices  fluctuated  during  the  period 
in  question,  that  may  be  shown  by  testimony. 
In  this  respect  there  is  no  need  of  resorting  to 
conjecture;  for  all  the  data  necessary  to  form  a 
correct  estimate  of  the  entire  expense  of  exe- 
cuting the  contract,  can  now  be  furnished  by 
witnesses. 

If  the  cause  had  been  brought  to  trial  be- 
fore the  time  for  completing  the  contract  ex- 
pired, it  would  have  been  impracticable  to 
make  an  accurate  assessment  of  the  damages. 
This  is  no  reason,  however,  why  the  injured 
76*]  party  should  not  *have  his  damages;  al- 
though the  difficulty  in  making  a  just  assess- 
ment in  such  a  case  has  been  deemed  a  suffi- 
cient ground  for  decreeing  specific  perform- 
ance. Adderly  v.  Dixon,  1  Sim.  &  Stu..  607, 
and  cases  cited.  In  Royalton  v.  Turnpike  Co., 
14  Vt.,  811,  324,  an  action  was  brought  on  a 
contract  which  had  about  twelve  years  to  run. 
And  the  court  held,  in  granting  a  new  trial, 
that  the  rule  of  damages  "should  have  been  to 
give  the  plaintiffs  the  difference  between  what 
they  were  to  pay  the  defendants,  and  the  prob- 
able expense  of  performing  the  contract;  and 
thus  assess  the  entire  damages  for  the  remain 
ing  twelve  years."  No  rule  which  will  be  ab- 
solutely certain  to  do  justice  between  the  par 
ties  can  be  laid  down  for  such  a  case.  Some 
lime  must  be  taken  arbitrarily  at  which  prices 
are  to  be  ascertained  and  estimated;  and  the 
day  of  the  breach  of  the  contract,  or  of  the 
commencement  of  the  suit,  should  perhaps  be 
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adopted  under  such  circumstances.  But  we 
need  not,  in  the  present  case,  express  any  opin- 
ion on  that  point.  No  conjectural  estimate  is 
required  to  ascertain  what  would  have  been 
the  expense  of  a  complete  execution  of  this 
contract;  but  the  state  of  the  market,  in  respect 
to  prices,  is  now  susceptible  of  explicit  and  in- 
telligible proof.  And  where  that  is  so,  it 
seems  to  me  unsuitable  to  adopt  an  arbitrary 
period;  especially  as  the  estimate  of  damages 
must  in  any  event  be  somewhat  conjectural. 

I  think  the  defendants  are  entitled  to  a  new 
trial,  and  that  the  damages  should  be  assessed 
upon  the  principles  stated. 

Bronson,  J.  As  the  marble  had  no  market 
value,  the  question  of  profits  involves  an  in- 
quiry into  the  cost  of  the  rough  material  in 
the  quarry,  and  the  expense  of  raising,  dress- 
ing and  transporting  it  to  the  place  of  deliv- 
ery. There  may  have  been  fluctuations  in  the 
prices  of  labor  and  materials  between  the  clay 
of  the  breach  and  the  time  when  the  contract 
was  to  have  been  fully  performed;  and  this 
makes  the  question  upon  which  my  brethren 
are  not  agreed.  I  concur  in  opinion  with  the 
Chief  Justice,  that  such  fluctuations  in  prices 
should  not  be  taken  into  the  account  in  ascer- 
taining the  amount  of  damages,  but  that  the 
*court  and  jury  should  be  governed  en-  [*7  7 
tirely  by  the  state  of  things  which  existed  at 
the  time  the  contract  was  broken.  This  is  ihe 
most  plain  and  simple  rule:  it  will  best  pre- 
serve the  analogies  of  the  law;  and  will  be  as 
likely  as  any  other  to  do  substantial  justice  to 
both  parties. 

New  trial  granted. 

Distinguished— 8  Fed.  Rep.,  466. 

Breach  of  contract— Damages.  Reviewed— 8  Barb. , 
417;  14  Barb.,  624:  22  Barb.,  590;  27  Barb.,  648;  29 
Barb.,  637,  640 ;  67  How.  Pr.,  290 ;  36  Md..  585  ;  11  Am. 
Rep..  513. 

Explained-16  N.  Y.,  494:  16  Barb..  389  ;  19  Barb., 
40 ;  52  Cal.,  596  ;  43  Miss.,  118  ;  5  Am.  Rep.,  482 ;  44 
Iowa,  65 ;  24  Am.  Rep.,  739. 

Followed-8  Wall.,  85. 

Cited  in— 4  N.  Y.,  414 :  5  N.  Y..  544  :  65  Am.  Dec., 
373 ;  6  N.  Y..  90 ;  7  N.  Y.,  475 ;  57  Am.  Dec..  541  : 10  N. 
Y.,  497 ;  40  N.  Y.,  66 ;  50  N.  Y.,  37  :  63  N.  Y..  25 ;  71  N. 
Y.,  133 :  27  Am.  Rep.,  19:  89  N.  Y.,  44,  47,  50;  3  Abb. 
App.  Dec.,  180 ;  4  Abb.  App.  Dec.,  161,  n.,  365 :  2  Hun. 
332 ;  5  Hun,  235 ;  4  Barb.,  263  :  6  Barb.,  422  ;  22  Barb., 
290 ;  43  Barb..  38  ;  59  Barb.,  578.  n.;  4  T.  &  C.,  668 ;  13 
How.  Pr.,  534 ;  19  How.  Pr.,  5  ;  50  How.  Pr.,  18  :  67 
How.  Pr.,  290;  2  Hilt..  403;  13  How.  U.S.,  344;  10 
Bank.  Reg.,  324 ;  115  Mass.,  298  :  52  Wis.,  255 :  26  Cal., 
307  ;  35  Cal.,  242.  243  :  38  Cal..  664  ;  66  Ind.,  408  ;  11 
Mich.,  558 ;  38  Mich..  181, 183  ;  48  Mich..  108;  10  Minn., 
139.21  Minn.,  233;  39  Mo.,  211:  39  N.  J.  L..  Ill:  33 
Ind.,  59 :  5  Am.  Rep.,  180.  181 : 1  Col.,  245 ;  9  Am .  Rep., 
149;  36  N.  J.  L.,  270;  13  Am.  Rep.,  445. 

Remote  or  contingent  damage*.  Reviewed— 29 
Barb.,  637,  640. 

Cited  ln-3  Barb..  427 :  4  Barb..  264  :  30  Barb..  245 ; 
60  How.  Pr..  19 ;  3  Duer.  420 :  42  Super.,  183 :  48  N.  H., 
471 : 2  Am.  Rep.,  275. 

Also  cited  in— 6  Duer.  322. 


PARMELEE  e.  THOMPSON. 

Justice  Court  Practice — Adjournment — Commis- 
sion for  Examination  of  Witnesses — Jurisdic- 
tion, How  Affected  by  Justice  Being  a  Tavern- 
Keeper — Construction  of  Statute. 

An  adjournment  of  a  cause  in  a  Justice's  court 
cannot  be  claimed  as  matter  of  riffht  after  a  Jury 
baa  been  impaneled. 

To  obtain  a  commission  for  the  examination  of  a 
witneaa  In  a  Justice's  court,  it  must  beshown.aniontr 
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other  thing's,  that  the  witness  is  material,  and  that 
he  does  not  reside  in  the  county  where  the  suit  is 
pending,  nor  in  the  adjoining  county.  The  oath  of 
the  applicant  stating  merely  that  the  witness  is  in 
another  county,  and  that  he  is  or  may  be  material, 
will  not  answer. 

A  justice  of  the  peace  is  not  deprived  of  jurisdic- 
tion by  being  a  tavern-keeper,  provided  he  was  such 
at  the  time  of  his  election. 

Otherwise  of  a  justice  who  has  become  a  tavern- 
keei>er  after  his  election. 

where  it  was  proved  in  a  suit  before  a  justice  that 
he  then  kept  a  tavern ;  held,  not  evidence  that  he 
had  become  a  tavern-keeper  after  his  election. 

Held  further,  that  a  statute  passed  to  confirm  cer- 
tain official  acts  of  the  justice,  though  it  stated  that 
he  became  a  tavern-keeper  on  a  particular  day,  was 
not  evidence  of  the  fact. 

Citations— 8  Johns.,  437 :  Laws,  1838,  p.  232.  sec.  2 ; 
1  Wend,,  65  ;  2  R.  8.,  226,  sec.  6 ;  1  Kent  &  Rad.  L., 
502,  sec.  20 ;  5  Web.,  384,  sec.  18,  Act,  1808 : 1  R.  L., 
1813,  p.  397,  sec.  19  ;  Laws,  1824,  p.  292,  sec.  28  ;  Laws, 
1843,  p.  232,  sees.  1,  2. 

ERROR  to  theOneida  C.  P.  Thompson  sued 
Parmelee  before  James  M.  Gray,  a  justice 
of  the  peace,  by  summons,  returnable  March 
11,  1848.  The  parties  appeared,  and  the  defend- 
ant asked  for  a  discontinuance,  on  the  ground 
that  the  justice  had,  since  his  election  to  the 
office,  become  an  innholder  or  tavern-keeper. 
A  witness  was  thereupon  sworn,  who  testified, 
in  effect,  that  the  justice  was  then  an  innkeep- 
er; but  there  was  no  proof  as  to  when  he  com- 
menced the  business.  The  justice  refused  a 
discontinuance.  Issue  was  then  joined,  and 
the  cause  adjourned  on  the  defendant's  mo- 
tion to  March  20.  On  the  adjourned  day  the 
7 8*] parties  appeared;  whereupon  *the  defend- 
ant called  for  a  venire,  which  was  issued  and 
returned,  and  a  "jury  duly  drawn."  The 
plaintiff  then  asked  for  an  adjournment  with 
a  view  of  examining  one  Lyman  Parmelee  as 
a  witness  on  commission,  and  made  oath  that 
he  had  served  notice  six  days  before  of  his  in- 
tention to  apply  for  the  commission.  The  ad- 
journment was  refused.  The  trial  proceeded, 
and  the  jury  found  a  verdict  for  the  defend- 
ant, on  which  the  justice  rendered  judgment. 
This  was  reversed  by  the  Oneida  C.  P.  and 
the  defendant  brought  error. 

Mr.  O.  S.  Williams,  for  plaintiff  in  error. 

Messrs.  Garvin  and  Coburn,  for  defend- 
ant in  error. 

By  the  Court,  Bronson,  J.  There  are  sev- 
eral reasons  why  there  was  no  error  in  refus- 
ing the  plaintiff's  motion  for  an  adjournment. 
1.  The  motion  was  not  made  until  after  the 
jury  had  been  impaneled,  and  it  then  came  too 
late  to  be  claimed  as  a  right.  Fink  v.  Hatt,  8 
Johns.,  437.  2.  The  plaintiff  swore  that  he 
had  served  notice  of  an  application  for  a  com- 
mission, and  recited  the  contents  of  the  no- 
tice; but  he  did  not  swear  that  the  matters  con- 
tained in  the  notice  were  true.  3.  If  be  had 
sworn  to  the  truth  of  the  notice,  it  would  not 
have  helped  the  case;  for  the  notice  does  not 
state  that  the  person  named  was  a  material 
witness,  but  only  that  he  "is  or  may  be  a  ma- 
terial witness."  4.  The  notice  states  that  the 
witness  "is  in  the  County  of  Chenango."  with- 
out saying  that  he  resided  there,  or  that  he  in- 
tended to  remain  there  for  a  single  day  before 
returning  to  the  County  of  Oneida.  Stat.  of 
1838,  p.  232,  sec.  2;  Pooler  v.  Maples,  1  Wend., 
65.  The  plaintiff  was  not  entitled  to  a  com- 
mission and,  consequently,  not  to  an  adjourn- 
ment. 
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The  only  remaining  objection  is,  that  the 
justice  had  no  jurisdiction,  because  he  was  a 
tavern-keeper;  and  on  this  ground,  it  is  said, 
the  C.P.  proceeded  in  reversing  the  judgment. 
There  is  nothing  in  the  case  to  show  when 
Gray  became  a  *tavern -keeper.  For  [*79 
aught  that  appears  he  may  have  been  such  at 
the  time  he  was  elected  a  justice  of  the  peace; 
and  then,  as  I  read  the  statute,  he  had  jurisdic- 
tion. 2  R.  S.,  226,  sec.  6  It  is  said,  and  such 
is  undoubtedly  the  rule,  that  every  change  of 
phraseology  in  the  revision  of  a  statute  does  not 
necessarily  work  a  change  of  construction,  (a) 
But  here  the  change  in  phraseology  is  so  great 
and  striking  that  we  cannot  say,  without  doing 
violence  to  language,  that  the  present  statute 
means  the  same  thing  as  the  former  one.  From 
1801  to  1824  the  provision  on  this  subject  was 
as  follows:  "No  justice  of  the  peace,  being  an 
inn  or  tavern-keeper, or  living  in  a  house  where 
a  tavern  is  kept,  shall  try  any  cause  by  virtue 
of  this  Act."  1  Kent  &  R.,  502,  sec.  20;  5 
Web.,  384,  sec.  18,  Act  of  1808;  1  R.  L.  of 
1813,  p.  397,  sec.  19.  In  1824  the  same  enact- 
ment was  substantially  repeated,  with  the  ex- 
ception of  the  words,  "or  living  in  a  house 
where  a  tavern  is  kept,"  which  were  omitted. 
Stat.  of  1824,  p.  292,  sec.  28.  Then  came  the 
revision  of  1830,  where  the  statute  on  this  sub- 
ject reads  as  follows:  "If  after  the  election  of 
any  person  as  a  justice  of  the  peace,  he  shall 
become  an  innholder  or  tavern-keeper,  in  fact, 
he  shall  not  have  any  power  or  jurisdiction 
under  the  provisions  of  this  title;  but  he  may 
issue  execution  upon  any  judgment  actually 
rendered  by  him  before  he  became  so  disquali- 
fied." 2  R.  S.,  226,  sec.  6.  I  cannot  bring  my 
mind  to  the  conclusion  that  this  statute  covers 
so  much  ground  as  the  old  one.  The  former 
law  plainly  denied  jurisdiction  to  a  justice  of 
the  peace  who  was  at  the  time  a  tavern-keeper, 
without  any  reference  to  the  time  when  he  be- 
came such,  or  when  he  was  elected  to  the  of- 
fice; while  the  present  law  only  denies  juris- 
diction when  the  justice  becomes  a  tavern- 
keeper  after  his  election  to  the  office.  It  leaves 
it  open  to  the  people  of  the  town,  if  such  be 
their  will,  to  have  rum  and  justice  dispensed 
at  the  same  place,  and  by  the  same  hand.  It 
was  not  enough  to  prove  that  Gray  was  a  tav- 
ern keeper  at  the  *time  of  the  trial,  [*8O 
without  also  showing  that  he  became  such  aft- 
er he  was  elected  a  justice  of  the  peace. 

It  is  said  that  the  statute  which  was  passed 
to  confirm  the  official  acts  of  Gray,  and  relieve 
him  from  liabilities  and  forfeitures,  Stat.  of 
1843,  p.  222,  sees.  1,  2,  proves  that  he  became 
a  tavern-keeper  after  he  was  elected  a  justice 
of  the  peace.  It  hardly  affirms  so  much  as 
that,  for  it  does  not  state  when  he  was  elected. 
But  what  is  more  conclusive,  the  Legislature 
has  no  jurisdiction  to  determine  facts  touching 
the  rights  of  individuals,  (b) 

The  judgment  of  the  C.  P.  should  be  re- 
versed, and  that  of  the  justice  affirmed. 

Ordered  accordingly. 

Cited  in-7  Barb.,  338;  60  How.  Pr.,  129:  9  Minn.,  279. 

(a)  See  Matter  of  Theriat  v.  Hart,  2  Hill,  380. 381. 
and  cases  cited  in  note  b. 

(5)  In  Elmendorf  v.  Carmichael,  4  Litt.,  472.  478, 
the  question  arose  whether  the  preamble  of  a  pri- 
vate statute  could  be  used  as  evidence  of  the  mat- 
ters recited  in  it,  and  the  court  said :  "The  facts  re- 
cited in  the  preamble  of  a  private  statute  may  be 
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evidence  between  the  Commonwealth  and  the  ap- 
plicant or  party  for  whose  benefit  the  Act  was 
passed.  But  as  between  the  applicant  and  another 
individual  whose  rights  are  affected,  the  facts 
recited  ought  not  to  be  evidence.  We  well  know 
that  such  applications  are  made  frequently  ex  parte: 
and  if  they  are  not  entirely  so.but  the  party  affected 
appears  and  resists  the  statute,  it  is  very  question- 
able whether  the  facts  recited  ought  to  be  evidence 
in  a  future  contest.  The  Legislature,  in  all  its  in- 
quiring forms,  by  committees,  makes  no  issue,  and 
In  their  discretion  may  or  may  not  coerce  the  at- 
tendance of  witnesses,  or  the  production  of  records, 
and  are  frequently  not  bound  by  those  rules  of  evi- 
dence applicable  to  an  issue  properly  formed,  the 
trial  of  which  is  an  exercise  of  judicial  power.  Once 
adopt  the  principle  that  such  facts  are  conclusive  or 
even  prima  facie  evidence  against  private  rights, 
and  many  individual  controversies  may  be  pre- 
judged, and  drawn  from  the  functions  of  the  judi- 
ciary into  the  vortex  of  legislative  usurpation.  The 
appropriate  functions  of  the  Legislature  are  to 
make  laws  to  operate  on  future  incidents,  and  not 
the  decision  or  forestalling  of  rights  accrued  or 
vested  under  previous  laws.  Hence,  such  a  pream- 
ble as  the  present  ought,  in  such  a  controversy,  to 
be  taken  to  answer  the  purpose  for  which  it  was  in- 
tended ;  that  is,  an  apology  for  the  passage  of  the 
Act,  and  the  reason  why  the  Legislature  so  acted. 
Such  a  preamble  is  evidence  that  the  facta  were  so 
represented  to  the  Legislature,  and  not  that  they 
are  really  true." 

But  where  an  information  for  a  libel  contained  an 
introductory  averment  that  great  outrages  had  been 
committed  in  certain  parts  of  the  country,  the  pre- 
amble of  an  Act  of  Parliament,  reciting  the  exist- 
ence of  outrages  of  that  description,  was  held  ad- 
missible for  the  purpose  of  proving  the  averment. 
Rex  v.  Sutton,  4  Maule  &  S.,  532 ;  see,  also,  Greenl. 
Ev.,  538,  sec.  491 ;  1  Phil.  Ev.,  318. 


SI*]    *THE  PEOPLE, ex  rel.  CONNER, 

WARNER. 

Constitutional  Law — Clerk  of  C.  P.,    Office  of 
County  Clerk. 

The  1st  section  of  the  Act  passed  April  10,  1843, 
Sess.  L.  of  1843.  p.  63,  providing  that  the  Clerk  of 
the  Court  of  C.  P.  for  the  City  and  County  of  N.  Y, 
shall  be  appointed  by  the  judges,  is  in  conflict  with 
article  4,  section  8  of  the  Constitution  and,  there- 
fore, void ;  the  clerkship  of  that  court  being  a  part 
of  the  office  of  County  Clerk. 

Citations— Kent's  Charter,  23,  sec.  15 ;  71-73,  sees. 
27,  29,  166 :  4  Web.,  329 :  1  R.  L.,  338,  sees.  11, 12 ;  2  R. 
L.,  402,  sees.  159, 160 ;  Laws  1818,  p.  144,  ch.  162 ;  Laws, 
1821,  p.  64 ;  Const.  N.  Y.  art.  4,  sec.  8 ;  Laws,  1843,  p.  63. 

TNFORMATION  in  the  nature  of  a  quo  war- 
±  ranto,  calling  on  the  defendant  to  show  by 
what  authority  he  claimed  to  exercise  the  office 
of  Clerk  of  the  Court  of  C.  P.  for  the  City  and 
County  of  N.  Y.,  and  also  Clerk  of  the  County 
Court  for  the  said  city  and  county.  The  in- 
formation contained  an  averment  that  the  re- 
lator  was  clerk  of  the  City  and  County  of  N. 
Y.,  and  of  the  before  mentioned  courts.  The 
defendant  in  his  plea  claimed  title  to  the  office 
by  virtue  of  the  "Act  Relating  to  the  Court  of 
Common  Pleas  for  the  City  and  County  of 
New  York,"  passed  April  10,  1843;  averring 
that  he  was  appointed  Clerk  in  pursuance  of 
the  Act  May  1.  1843.  The  Attorney  General 
demurred  to  the  plea,  on  the  ground  that  the 
Act  of  April  10, 1848,  was  unconstitutional  and 
void;  and  the  defendant  joined  in  demurrer. 

Me**rs.  F.  B.  Cutting  and  O.  P.  Barker. 
Atty  Gen.,  for  the  relator. 

Me**r».  J.  T.  Brady  and  G.  Woods,  for 
defendant. 

/•'//  the  Court,  Bronson,  ./.  It  will  not  be 
necensary  to  recite  any  portion  of  the  charter 
or  early  laws  relating  to  the  City  of  N.  Y.,  for 
Hiu/7, 


it  is  not  and  cannot  be  denied  that  at  the  time 
the  Constitution  was  framed  and  adopted  there 
was  a  Court  of  C.  P.  for  the  City  and  County 
of  N.  Y. ;  and  a  clerk  of  the  city  and  county 
who  was  the  clerk  of  that  court.  The  clerk- 
ship of  the  court  was  not  a  mere  incident  to 
the  office  *of  clerk  of  the  county,  but  [*8S5 
was  a  part  of  the  office.  (See,  Kent,  Charter, 
p.  23,  sec.  15;  Id.,  pp.  71-73,  sees.  27.  29;  Id., 
p.  166;  4  Web.,  329;  5 Id.,  265;  1  R.  L.,  338, 
sees.  11,  12;  2  Id.,  402,  sees.  159,  160;  Stat. 
1818,  p.  144,  ch.  162;  Stat.  of  1821.  p.  64.) 
Then  came  the  Constitution  of  1821,  which 
provides,  that  "Sheriffs  and  clerks  of  counties, 
including  the  register  and  clerk  of  the  City  and 
County  of  New  York,  shall  be  chosen  by  the 
electors  of  the  respective  counties."  Art.  4, 
sec.  8.  Under  this  provision  the  Clerk  of  the 
City  and  County  of  N.  Y.  has  been  chosen  by 
the  electors  ever  since  the  Constitution  was 
adopted,  and  has  been  Clerk  of  the  Court  of 
C.  P.  down  to  the  time  when  the  defendant 
was  appointed  under  the  Act  of  1843.  Stat.  of 
1843,  p.  63.  The  1st  section  of  that  Act  pro- 
vides that  the  Clerk  of  the  Court  of  C.  P.  for 
the  City  and  County  of  N.  Y.  shall  be  ap- 
pointed by  the  court;  and  that  this  new  officer 
shall  be  and  act  as  the  Clerk  of  the  County 
Court.  The  question  is,  whether  the  Legisla- 
ture had  the  constitutional  power  to  pass  such 
a  law.  I  think  it  had  not.  In  effect,  this 
statute  divides  the  office  of  Clerk  of  the  City 
and  County  of  N.  Y.  into  two  parts;  and  as  to 
the  largest  share,  in  point  of  duty  and  emolu- 
ment, takes  the  choice  of  the  officer  from  the 
electors  of  the  county,  and  gives  the  appoint- 
ment to  the  court.  If  this  can  be  rightfully 
done,  I  do  not  see  any  security  for  the  residue 
of  the  office.  The  Legislature  may  take  that 
also,  and  give  the  appointment  of  the  officer  to 
some  court,  or  to  the  Governor  and  Senate; 
and  thus  the  constitutional  provision  for  a 
choice  by  the  electors  would  be  completely 
nullified.  I  do  not  doubt  that  the  Legislature 
can  regulate  the  duties,  and  reduce  or  take 
away  the  fees  of  the  officer.  And  it  may,  per- 
haps, abolish  the  office.  But  so  long  as  the 
duties  and  emoluments  of  the  office  remain, the 
choice  of  the  officer  belongs  to  the  electors  of 
the  county.  They  cannot  be  deprived  of  their 
right,  by  changing  the  name  of  the  office,  nor 
by  dividing  it  into  parts,  and  transferring  the 
selection  of  one  of  the  officers  to  another  body. 
If  the  office  may  be  divided,  and  the  duties  be 
assigned  to  two  officers,  both  must  be  chosen  by 
the  electors  of  the  county.  No  other  rule  will 
give  full  effect  to  the  Constitution. 
Judgment  for  the  people. 

Cited  in— 5  N.  Y.,  300 :  37  N.  Y.,  520 ;  24  Hun,  263  ; 
6  Trans.  App..  230;  8  Abb.  Pr.,29;  2  Sandf ..  366 :  2 
Hilt.,  208 ;  44  Mo.,  131. 


*CLEVES  v.  WILLOUGHBY.     [*83 

Landlord  and  Tenant — Covenant  for  Rent — 
When  Void  for  Want  of  Consuleration—Parol 
Evidence — No  Implied  Warranty  that  Prem- 
i*e*  are  Tenantable — Recovery  for  U*e  and 
Occupation. 

NOTE.— 1.  Landlord  and  tenant— Tenantalile  condi- 
tion. 
There  it  no  implied  obligation  on  the  part  of  tho 
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A  covenant  by  a  tenant  to  pay  rent,  founded 
upon  a  lease  for  five  years  not  reduced  to  writing,  is 
void  for  want  of  consideration.  Semble. 

Where  the  terms  of  a  lease  are  in  writing,  parol 
evidence  cannot  be  given  to  show  that  the  land- 
lord, at  the  time  of  executing  it,  promised  to  repair. 

There  is  no  Implied  covenant  or  warranty  on  the 
part  of  the  lessor  of  a  dwelling-house  that  the 
premises  are  tenantable. 

Whether  the  right  to  recover  for  use  and  occupa- 
tion given  by  1  R.  8..  748,  sec.  26,  is  not  limited  to 
the  period  of  actual  occupancy,  ifucere. 

In  an  action  of  covenant  for  the  rent  of  a  dwell- 
ing-house, it  appeared  that,  intermediate  the  date 
of  the  covenant,  and  the  time  when  the  tenan- 
cy was  to  have  commenced,  the  house  was  rendered 
unfit  for  use  by  the  wrongful  act  of  the  landlord, 
whereupon  the  tenant  refused  to  take  possession. 
Held,  that  the  landlord  was  not  entitled  to  recover. 

Citations— 2  R.  S.,  184,  sees.  6,  8;  Tayl.  Land.  & 
Ten.,  166, 185:  Com.  Land.  &  Ten.,  110, 185,  435:  2  Ld. 
Ray m..  1418 :  2Str.,  705 :  1  N.  R.,  158 ;  2iPhil.  Ev.,  772, 
8th  Lond,  ed. ;  Cow.  &  H.  Notes  to  Phil.  Ev.,  pp. 
1466,1471-1475;  1  Phil.  Ev.,  561, 562  ;  3  R.  S.,  694  ;  12 
Johns.,  468 ;  1  Carr.  &  M.,479;  Chit.  Cont..  338,  370, 
449-452,  872. 5th  Am.  ed. ;  6  Ad.  &  Ell.,  829 :  11  Geo. 
II.,  ch.  19.  sec.  14 ;  Steph.  N.  P.,  2717.  2722 :  2  H.  Bl., 
319 ;  1  Brod.  &  B..  50 ;  7  Carr.  &  P.,  610 ;  6  Bing.,  206  ; 
3  Ad.  &  Ell..  659 ;  1  R.  L..  444.  sec.  31 ;  1  R.  S..748,  sec. 
26 :  25  Wend.,  669 ;  9  Carr.  &  P..  378 ;  4  Carr.  &  P.,  65 ; 
1  Moody  &  Rob.,  112 ;  3  Man.  &  G.,  867;  7  Dowl.  & 
R.,  117  ;  Ryan  &  M..  268 :  1  Cromp.  M.  &  R.,  172  ;  4 
Tyrw.,  561 ;  5  Bing.,  501 ;  6  Cow.,  475. 

riERTIORARI  to  the  Municipal  Court  of 
\J  Brooklyn.  Willoughby  sued  Cleves  in  the 
court  below,  and  declared  in  covenant  "  for 
one  quarter's  rent — seventy  five  dollars — from 
the  first  of  May,  1844,  to  the  first  of  August, 
1844."  The  defendant  pleaded  nonestfactum, 
and  gave  notice  that  he  would  prove  certain 
matters  by  way  of  recoupment.  On  the  trial 
the  plaintiff  gave  in  evidence  a  covenant  exe- 
cuted by  the  defendant  in  the  following  words: 
"  This  is  to  certify  that  I  have  hired  and  taken 
from  Samuel  A.  Willoughby  the  store  and 
dwelling,  No  3,  Linden  Row,  for  the  term  of 
five  years  from  the  first  day  of  May,  1844,  at 
the  yearly  rent  of  three  hundred  dollars,  pay- 
able quarterly.  And  I  hereby  promise  to  make 
punctual  payment  of  the  rent  in  manner  afore- 
said, and  quit  and  surrender  the  premises  at 
the  expiration  of  the  said  term  in  as  good  state 
and  condition  as  reasonable  use  and  wear 
thereof  will  permit,  damages  by  the  elements 
excepted,  and  engage  not  to  let,  or  underlet  the 
whole  or  any  part  of  the  same  premises,  or  oc- 
cupy the  same  for  any  business  deemed  extra 
hazardous  on  account  of  fire,  without  the 
written  consent  of  the  landlord,  under  the  pen- 
alty of  forfeiture  and  damages.  Given  under 
my  hand  and  seal  the  19th  day  of  February, 
1844." 

It  was  admitted  that  the  defendant  had  not 
84*]  occupied  the  *premises  under  the  agree- 
ment; and  he  offered  to  proved:  1.  That  "aft- 
er the  execution  of  the  agreement,  the  plaint- 
iff admitted  he  had  promised  to  put  the  prem 
ises  in  repair,  and  told  the  witness  [Thur- 
ber]  he  would  do  so."  2.  That  "  the  premises 
were  untenantable;  that  the  defendant  had  no 
beneficial  occupation  of  them;  and  that  the 
plaintiff  had  refused  to  repair."  3.  That  "the 
defendant  was  not  acquainted  with  the  prem- 
ises before  hiring,  and  did  not  go  through 


them;  that  he  knew  the  privy  attached  to  them 
was  in  the  upper  part  of  the  house,  and  the 
plaintiff  promised  to  put  it  in  repair;  and  that 
the  rent  was  one  hundred  dollars  a  year  more 
than  the  plaintiff  was  in  the  habit  of  receiving, 
etc."  4.  That  "  at  the  time  of  the  hiring  there 
was  a  cistern  for  catching  rain-water  in  the  at- 
tic of  the  premises,  which  was  removed  by  the 
plaintiff  before  the  first  of  May,  1844;  that  thia 
was  the  only  cistern  on  the  premises,  and  was 
absolutely  necessary,  both  for  rain-water,  and 
the  purifying  of  the  privy,"  etc.  These  offers 
were  severally  overruled,  and  the  defendant 
excepted.  The  court  below  rendered  judg- 
ment in  favor  of  the  plaintiff  for  $75  damages, 
besides  costs,  and  the  defendant  sued  out  a 
certiorari. 

Mews.  Thompson  and  Carter,  for  plaint- 
iff in  error.  The  agreement  on  the  part  of  the 
landlord  was  not  reduced  to  writing,  and  the 
court  below  erred  in  rejecting  the  proposed 
evidence  of  a  promise  by  him  to  repair;  for  if 
this  promise  was  a  part  of  the  original  con- 
tract of  letting,  the  violation  of  it  was  a  de- 
fense at  least  by  way  of  recoupment.  Batter- 
man  v.  Pierce,  8  Hill,  171  ;  Van  Eppg  v. 
Harrison,  5  Id.,  63.  There  was  an  implied  un- 
dertaking on  the  part  of  the  landlord  in  this 
case  that  the  premises  were  in  tenantable  or- 
der ;  and  the  court  below  erred  in  rejecting 
evidence  to  show  that  they  were  untenantable, 
and  that  the  landlord  had  refused  to  repair. 
Cowiev.  Goodwin,  9  Carr.  &  P.,  378;  Smith  v. 
Marrable,  1  Carr.  &  M.,  479;  Bluett  v.  Oftbornt., 
1  Stark.,  384;  Shepherd  v.  Pybus,  8  Mann  & 
G.,  868.  The  court  below  erred  also  in  reject- 
ing the  evidence  offered  *relating  to  the  [*85 
necessity  of  the  cistern,  and  its  removal  by 
the  plaintiff.  Etheridge  v.  Osborn,  12  Wend., 
529,  532. 

Mr.  A.  Campbell,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  If  it  had  clear- 
ly appeared  on  the  trial  that  no  written  lease 
was  executed  by  the  plaintiff  below,  the  de- 
fendant might  have  urged,  with  plausability 
at  least,  that  his  engagement  to  pay  rent  was 
without  consideration  and,  consequently,  in- 
valid. He  had  not  been  benefited  by  the  occu- 
pation of  the  premises,  for  he  had  not  even 
gone  into  possession;  and  as  the  term  was  five 
years,  I  do  not  see  that  he  could  have  acquired 
any  title  or  interest  without  a  lease  in  writing. 
The  statute  is  direct  and  explicit  on  the  sub- 
ject. 2  R.  S.,  134,  sees.  6,  8;  and  see.  Taylor 
Land.  &  T.,  185;  Com.  Land.  &T.,  110;  Fron- 
ttn  v.  Small,  2  Ld.  Raym.,  1418;  S.  C.,  1  Str., 
705;  Andrew  v.  Pearce,  1  N.  R.,  158.  But  such 
proof  was  not  given  at  the  trial,  nor  was  the 
point  there  made  and  it  cannot  now  be  consid- 
ered. 

Assuming  that  there  was  a  valid  demise  of 
the  house  and  store  for  five  years,  several 
questions  arise  on  the  proof  offered  at  the 
trial. 

1.  The  defendant  offered  to  prove  that, when 
the  premises  were  let,  the  plaintiff  promised  by 


lamllc >ni;to  repair,  and  no  implied  warranty  that  the 
house  is  tenanlable,  Roosevelt  v.  Abbott.  2  Rob., 
156 ;  Robbins  v.  Mount,  4  Rob.,  553 ;  33  How.  Pr., 
24;  Moffatt  v.  Smith,  4  N.  Y.,  128  ;  Howard  v.  Doo- 
llttle,  3  Duer,  464 :  Estep  v.  Estep,  22  Ind.,  114 :  Banks 
v.  White,  1  Smed.,  613;  Gott  v.  Gaudy,  22  Eng.  L. 
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&  E.,  173 :  Arden  v.  Pullen,  10  Mees.  &  W.,  321 ; 
Hart  v.  Windsor,  12  Mees.  &  W.,  68 ;  Izon  v.  Gorton. 
5  Bing.  (N.  C.),  501 ;  1  Pare.  Cont.,  501. 

2.  Evidence— Admtesibttity  of  parol,  to  contradict 
or  vary  the  terms  of  written  contracts.  See,  generally 
Swlck  v.  Sears,  1  Hill,  17,  classified  list  of  notes  cited. 
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parol  to  put  them  in  good  repair;  and  this  was 
objected  to  and  excluded.  There  are  cases  in 
which  the  promise  or  engagement  of  one  party 
to  a  contract  is  in  writing,  and  that  of  the  oth- 
er rests  in  parol;  and  where  both  are  neverthe- 
less bound.  2  Phil.  Ev.,  772,  8th  Lond.  ed.; 
Cowen  &  H.  Notes  to  Phil.  Ev.,  pp.  1471-1475. 
But  in  this  case,  if  the  house  and  store  were 
demised  for  five  years,  it  must  have  been  by  a 
lease  in  writing;  for  nothing  short  of  that  would 
be  valid  under  the  statute.  The  written  lease, 
therefore  was  the  best  evidence  of  what  was 
agreed  on  the  part  of  the  plaintiff  below,  and 
nothing  could  be  added  to  it  by  parol.  This  is 
86*]  a  familiar  rule  of  evidence,applicable*to 
all  agreements  which  are  reduced  to  writing. 
1  Phil.  Ev.,  561.  562,  and  Cowen  &  H.  Notes, 
p.  1466,  et  seq.  If  no  such  lease  was  in  fact 
executed,  that  should  have  been  proved^by 
way  of  avoiding  the  engagement  to  pay  rent; 
for  it  would  have  shown  that  there  was  no  le- 
gal consideration  for  the  engagement.  But  the 
offer  was  to  prove  a  parol  agreement,  made  at 
the  time  of  the  letting,  to  put  the  premises  in 
repair.  This  was  inadmissible,  and  properly 
excluded  by  the  court. 

2.  The  defendant  offered  to  show  that  the 
house  was  altogether  unfit  for  occupation,  and 
wholly  untenantable.  The  principle  on  which 
this  offer  was  made,  however,  cannot,  I  think, 
be  maintained.  There  is  no  such  implied  war- 
ranty on  the  part  of  the  lessor  of  a  dwelling- 
house,  as  the  offer  assumes.  It  is  quite  un- 
necessary to  look  at  the  common  law  doctrine 
as  to  implied  covenants  and  warranties,  or  to 
its  modification  by  statute.  3  R.  S. ,  594.  That 
doctrine  has  a  very  limited  application  for  any 
purpose  to  a  lease  for  years,  and  in  every  case 
has  reference  to  the  title,  and  not  to  the  qual- 
ity or  condition  of  the  property.  The  maxim 
caveat  emptor  applies  to  the  transfer  of  all  prop- 
erty, real,  personal  and  mixed;  and  the  pur- 
chaser generally  takes  the  risk  of  its  quality 
and  condition,  unless  he  protects  himself  by 
an  express  agreement  on  the  subject.  A  sale  of 
provisions  for  domestic  use,  Van  Bracklin  v. 
Fonda,  12  Johns.,  468,  and  a  demise  of  ready 
furnished  lodgings,  Smith  v.  Marrable,  1  Carr. 
&  M.,  479,  may  be  mentioned  as  exceptions; 
for  as  to  these,  the  law  implies  a  warranty  that 
the  former  are  wholesome,  and  the  latter  free 
from  nuisance.  See,  Chit.  Cont., 449-452,  5th 
Am.  ed. 

I  admit  there  are  recent  cases  in  the  English 
courts  which  seem  to  countenance  a  somewhat 
more  extended  application  of  the  principle  of 
implied  warranty  to  property  demised  ;  but 
none  of  them  come  up  to  what  is  insisted 
upon  in  this  case.  The  cases  alluded  to  were 
actions  to  recover  damages  for  use  and  occu- 
pation and  were,  therefore,  governed  by  prin- 
ciples which  cannot  be  applied  to  an  action 
founded  exclusively  on  a  covenant  to  pay  rent. 
87*]  *The  action  for  use  and  occupation  is 
unknown  to  the  common  law,  but  is  wholly  a 
statute  remedy.  (See  note  b  to  Severity  v.  Lin- 
coln, G.  L.  &  C.  Co.,  6  Ad.  &  Ell.,  829.)  The 
English  Statute,  11  Qeo.  II.,  ch.  19,  sec.  14, 
provides,  that  where  the  agreement  is  not  by 
deed,  a  landlord  may  recover  "a  reasonable 
satisfaction  for  the  lands,  tenements  or  heredit- 
aments, held  or  occupied  by  the  defendant  or 
defendants,  in  an  action  on  the  case,  for  the 
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use  and  occupation  of  what  was  so  held  or  en- 
joyed;" and  if  any  agreement,  not  being  by 
deed,  shall  be  proved,  by  which  a  certain  rent 
was  reserved,  it  may  be  used  '  'as  an  evidence  of 
the  quantum  of  the  damages  to  be  recovered." 
Com.  Land.  &  T. ,  485.  An  action  is  main- 
tainable under  this  statute  to  recover  for  the 
use  of  premises  while  they  were  in  the  actual 
occupation  or  legal  possession  of  the  defend- 
ant. It  is  not  a  remedy  coextensive  with  an 
action  to  recover  rent  by  the  mere  force  of  the 
contract,  and  will  not  lie  in  all  cases  where 
such  an  action  can  be  maintained.  Rent,  as 
such,  is  not  recovered  in  the  action  for  use  and 
occupation,  but  a  reasonable  satisfaction  for 
what  has  been  occupied  or  held  and  enjoyed. 
If  it  appear  that  a  certain  rent  was  agreed  to 
be  paid,  that  is  evidence  as  to  the  amount 
which  the  landlord  should  recover,  but  is  not 
decisive.  In  general,  where  the  defendant  is 
liable  for  use  and  occupation,  the  amount  of 
rent  agreed  to  be  paid  will  be  the  proper  meas- 
ure of  damages;  but,  under  the  peculiar  terms 
of  the  statute,  a  departure  from  the  sum  agreed 
has  in  various  instances  been  allowed.  Com. 
Land.  &  T.,  435,  et  seq.;  Steph.  N.  P.,  2717; 
Naish  v.  Tatlock,  2  H.  Bl.,  319;  Richardson  v. 
Hall,  1  Brod.  &  B.,  50;  WooUey  v.  Waiting,  7 
Carr.&  P.,  610;  Pinerov.  Judson,  6  Bing.,  206; 
How  v.  Kennett,  3  Ad.  &  Ell.,  659;  Chit.  Cont., 
370.  872,  5th  Am.  ed. 

The  former  Statute  of  N.  Y.  was  very  sim- 
ilar in  its  terms  to  that  of  11  Geo.  II.  1  R.L., 
444,  sec.  31.  The  words  "  held  or  occupied  " 
are  to  be  found  in  both.  Under  these  words 
*it  has  been  adjudged  that  ansumpsit  for  [*88 
use  and  occupation  will  lie,  "  although  there 
has  not  been  an  actual  occupation  for  the  whole 
of  the  time  in  respect  of  which  the  action  "  is 
brought;  some  of  the  judges  observing  that  a 
legal  possession  was  sufficient  to  maintain  it. 
Pinero  v.  Judson,  supra.  But  this  principle  is 
not  to  be  regarded  as  settled  in  the  English 
courts.  See  the  cases  above  referred  to. 

The  words  "  held  or  occupied  "  are  not  in 
our  present  statute.  1  R.  S.,  748,  sec.  26.  That 
authorizes  the  recovery  of  "a  reasonable  satis- 
faction for  the  use  and  occupation  of  any  lands 
or  tenements,  by  any  person,  under  any  agree- 
ment not  made  by  deed."  These  words  are 
certainly  susceptible  of  a  more  restricted  con- 
struction than  those  of  11  Geo.  II.,  and  might 
very  well  be  taken  to  limit  the  recovery  to  the 
period  of  actual  use  and  occupation.  I  am 
not  aware  that  this  precise  point  has  been  made 
under  our  present  statute,  although  it  might 
have  been  in  Westlake  v.  Dt  Grate.  25  Wend., 
669.  The  present  case  does  not  call  for  any 
opinion  upon  it. 

One  of  the  cases  cited  by  the  counsel  for  the 
plaintiff  in  error  to  maintain  the  position  that 
here  was  an  implied  warranty  by  the  lessor 
that  the  dwelling-hou.se  was  in  good  repair,  was 
Smith  v.  Marrable,  1  Carr.  &  M.,  479.  That  was 
an  action  of  a»»umpsit  for  the  use  and  occupa- 
tion of  a  furnished  house.  The  defendant  took 
possession,  but  quit  at  the  end  of  four  days,  be- 
cause the  beds,  mattresses  and  bedsteads  were 
infested  by  bugs.  A  week's  rent  was  tendered 
by  him,  but  the  action  was  prosecuted  to  re- 
cover for  the  residue  of  the  term,  winch  was 
four  weeks.  Ld.  Abinger,  Ch.  B.,  before 
whom  the  cause  was  tried,  charged  the  jury 
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that  ' '  Every  person  who  undertakes  to  let  a 
ready  furnished  house  or  apartment,  is  bound 
to  take  care  that  the  premises  are  free  from 
nuisances;"  and  he  left  it  to  the  jury  to  decide 
whether  this  house  was  in  that  condition.  The 
jury  found  for  the  defendant,  and  on  a  motion 
for  a  new  trial  the  court  agreed  that  the  charge 
was  right. 

The  case  of  Cowie  v.  Goodwin,  9  Carr.  &  P. , 
878.  was  also  referred  to  by  the  counsel  for  the 
89*]  plaintiff  in  error.  *There  it  was  shown 
that  a  wall  of  the  house  gave  way,  whereby 
the  kitchen  was  filled  with  filth  and  rendered 
useless.  The  tenant  quit  in  consequence  of  this 
state  of  the  premises,  and  an  action  for  use  and 
occupation  was  brought  against  him.  Ld.  Den- 
man  asked  "the  jury  whether  these  premises 
were  unfit  for  proper  and  comfortable  occu- 
pation, and  if  the  defendant  had  bonafide  quit- 
ted the  apartments  as  soon  as  he  could  procure 
others."  The  jury  answered  both  questions  in 
the  affirmative,  and  the  plaintiff  elected  to  be 
nonsuited. 

In  Salisbury  v.  Marshall,  4  Carr.  &  P.,  65, 
the  premises  became  ruinous  before  the  expi- 
ration of  the  tenant's  term,  and  he  abandoned 
them.  At  the  commencement,  the  landlord 
said  he  would  put  them  in  good  repair,  and 
something  had  been  done  for  that  purpose.  In 
an  action  for  use  and  occupation,  Ch.  J.  Tin- 
dal  laid  some  stress  on  the  peculiar  words  of 
the  lease,  and  told  the  jury  that  they  must  de- 
termine "whether  the  premises  were  put  into 
such  a  reasonable  and  decent  state  of  repair, 
as  that  a  decent  family  might  be  supposed  to 
occupy  them  during  that  time:"  "whether  such 
repairs  had  been  made  at  the  time  when  the 
defendant  was  to  go  in,  as  that  they  could  be 
reasonably  expected  to  continue  during  the 
tenancy,  and  give  the  tenant  the  decent  enjoy- 
ment of  the  premises."  The  jury  found  for  the 
defendant.  See,  also,  Collins  v.  Barrow,!  Mood. 
<fc  R.,  112;  Shepherd  v.  Pybus,  3  Mann.  &  Gr., 
867;  Edwards  v.  Hetherington,  7  Dowl.  &  R., 
117;  S.  C.,  R.  &  M.,  268;  Nation  v.  Tozer,  1 
Cr.  Mees.  &R.(  172;  S.  C.,  4  Tyr.,  561. 

The  above  cases  hardly  admit  of  classifica- 
tion, and  it  would  be  difficult  to  deduce  from 
them  any  clear  and  satisfactory  general  prin- 
ciple. The  remarks  of  Ch.  J.  Tindal,  in  Izon 
v.  Gorton,  5  Bing.,  N.  C.,  501,  apply  to  them 
collectively,  and  let  us  into  the  peculiar  grounds 
on  which  they  were  determined.  He  said  : 
"The  cases  referred  to  in  the  argument,  in 
which  the  tenant  has  been  allowed  to  with- 
draw himself  from  the  tenancy,  and  to  refuse 
payment  of  rent,  will  be  found  to  be  cases 
where  there  has  been  either  error  or  fraudulent 
misdescription  of  the  premises  which  were 
DO*]  the  subject  of  *the  letting,  or  where  the 
premises  have  been  found  to  be  uninhabitable 
by  the  wrongful  act  or  default  of  the  landlord 
himself."  And  see  Chit.  Cont.,  338;  Steph., 
N.  P.,  2722. 

None  of  these  authorities  apply  to  the  pres- 
ent case  in  the  aspect  in  which  it  has  been  thus 
far  examined.  There  was  no  misdescription 
of  the  premises  let,  either  by  mistake  or  fraud. 
And  where  no  particular  agreement  to  put  the 
premises  in  repair  is  made,  the  tenant  takes 
them  for  better  or  for  worse,  and  the  landlord 
is  under  no  obligation  to  repair.  Mumford  v. 
Brown,  6  Cow.,  475;  Com.  Land.  &  T.,  185  ; 
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Chit.  Cont.,  838;  Taylor  Land.  &  T.,  166; 
Westtake  v.  DeGraw,  25  Wend.,  669.  There 
was  no  error  in  rejecting  the  evidence  which 
was  offered  to  prove  that  the  house  was  out  of 
repair. 

3.  The  defendant's  covenant  bears  date  Feb- 
ruary 19,  1844,  but  the  term  was  to  commence 
on  the  first  of  May,  thereafter.  He  offered  to 
prove  "that  at  the  time  of  the  hiring  there  was  a 
cistern  for  catching  rain  water  in  the  attic  of 
the  premises,which  was  removed  by  the  plaint- 
iff before  the  first  of  May,  1844;  that  this  was 
the  only  cistern  on  the  premises,  and  was  ab- 
solutely necessary,  both  for  rain-water  and  the 
purifying  of  the  privy, which  was  in  the  attic." 
This  was  objected  to  by  the  counsel  for  the 
plaintiff,  and  excluded  by  the  court. 

In  determining  the  question  arising  upon  this 
offer,  a  legal  demise  of  the  premises  is  to  be  as- 
sumed. The  plaintiff  cannot  be  permitted  to 
deny  that  he  made  a  valid  lease.  On  that  point 
he  is  estopped  by  his  position,  and  the  claim  he 
makes  to  recover  rent.  The  defendant  was  there- 
fore entitled  to  the  possession  of  the  premises 
at  the  specified  time,  and  in  the  same  condition 
in  which  they  were  when  demised.  We  must 
assume,  moreover,  that  the  cistern  was  a  fixt- 
ure, constituting  a  part  of  the  demised  prem- 
ises; and,  according  to  the  offer  made,  it  was 
wrongfully  removed  by  the  lessor,  before  the 
term  was  to  commence,  leaving  the  house  in  a 
condition  wholly  unfit  for  the  habitation  of 
any  human  being.  If  such  was  the  fact,  the 
defendant  *was  justified  in  refusing  to  [*91 
take  possession  of  the  house,  and  he  ought  not 
to  pay  rent.  This  testimony  was,  therefore, 
improperly  rejected,  and  the  judgment  should 
be  reversed. 

Judgment  reversed. 

Lease  in  writing— Cannot  be  varied  by  parol.  Cited 
in-74  N.  Y.,  534 :  1  Hilt..  62,  492 ;  7  W.  Biff..  493 ;  15 
Vroom.,  342 ;  43  Am.  Rep.,  388. 

Implied  warranty  that  premises  are  tenantable — 
Caveat  emptor.  Cited  in— 56  N.  Y.,401 ;  15  Am.  Rep., 
440 :  6  Hun,  243 ;  37  Barb.,  314  ;  59  Barb.,  50* ;  33  How. 
Pr..  35 ;  37  How.  Pr.,  9 ;  67  How.  Pr..  82 ;  4  Rob.,  564 ; 
1  Sweeny.  30 ;  2  Sweeny.  188 ;  1  E.  D.  S.,  43 ;  2  E.  D.  S., 
249 :  1  Hilt.,  492 ;  2  Hilt.,  235 ;  1  Daly,  101, 180 ;  70  Mo., 
38 :  15  Vroom.,  342 ;  43  Am.  Rep.,  388,  390  :  9  Cush.. 
247:  57  Am.  Dec.,  45. 

Use  and  occupation— Limitation  of  right  to  recover. 
Cited  in— 34  N.  Y.,  289 :  4  Abb.  N.  S.,  144 ;  7  Rob.,  415. 

Abandonment  of  premises— Relief  of  tenant  from 
covenant  to  pay  rent.  Cited  in— 10  N.  Y..488 ;  5  Barb., 
605 ;  37  Barb.,  314 ;  5  Daly,  234. 


THE  BANK  OF  VERGENNES 

0. 

WARREN  &  STORRS. 

Sale  of  Land  on  Execution — Right  of  Judgment 
Creditor  to  Redeem — Affidavit — Authority  of 
Cashier  of  Bank — Sheriff's  Deed. 

Though  the  affidavit  required  by  2  R.  S.,  373,  sec. 
60,  sub.  3,  for  the  purpose  of  entitling1  a  judgment 
creditor  to  redeem  lands  sold  under  execution,  can- 
not be  waived  by  the  officer,  it  may  be  by  the  pur- 
chaser or  other  person  whose  rights  are  sought  to 
be  acquired. 

A  creditor,  in  order  to  redeem  from  a  bank,  went 
to  the  banking  house  during  business  hours,  and 
tendered  the  money,  etc.,  to  the  cashier,  who  ac- 
cepted the  same  without  objection,  and  gave  a  re- 
ceipt. Held,  that  the  creditor  acquired  the  title  of 
the  bank,  though  the  affidavit  of  the  amount  due 
on  his  judgment,  presented  to  the  cashier,  was  in- 
valid. 

Held  further,  that  the  authority  of  the  cashier  to 
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transact  the  business  in  behalf  of  the  bank  must  be 
presumed  until  the  contrary  expressly  appeared. 

Even  had  it  appeared  that  the  cashier  was  forbid- 
den by  the  bank  to  transact  such  business,  the  re- 
demption would  have  been  valid.  Semble. 

A  sheriff's  deed  to  an  assignee  of  the  certificate  of 
sale  is  valid,  though  the  assignment  has  neither 
been  proved,  acknowledged  nor  filed,  according  to 
the  Act  of  1835. 

Where  the  cashier  of  a  bank  assigns  a  certificate 
of  sale  owned  by  it,  affixing-  the  corporate  seal  to 
the  assignment,  his  authority  to  do  so  will  be  pre- 
sumed until  the  contrary  appears. 

The  presumption  of  authority  on  the  part  of  the 
cashier  will  not  be  overcome  by  evidence  that  the 
Board  of  Directors  had  passed  no  resolution  on  the 
subject. 

Citations— 6  Wend.,  528 ;  18  Wend.,  598  ;  19  Wend., 
87:  20  Wend.,  555,  602 ;  22  Wend.,  348  ;  6  Paige,  54  ; 
Laws,  1835,  p.  210,  sees.  1,  2. 

EEPLEVIN,  tried  at  the  Essex  Circuit  in 
January,  1843,  before  Willard,  G.  Judge. 
The  property  in  question  was  the  hay  and  other 
crops  which  had  been  raised  on  a  farm  in  Mori- 
ah,  Essex  Co. ,  in  the  year  1841.  The  farm  was 
formerly  owned  by  one  Hezekiah  Mason.  July 
2,  1838,  the  Farmers'  Bank  of  Orwell,  Vt.,  re- 
covered a  judgment  in  this  court  against  Ma- 
son and  others  for  $1,278.20;  and  under  this 
92*]  *and  another  judgment  the  farm  was 
sold  to  the  Farmers'  Bank  for  $2,074,  Septem- 
ber 24, 1839,  and  the  usual  certificate  of  sale  by 
the  sheriff  was  made  and  filed.  July  16,  1838, 
a  judgment  was  recovered  in  this  court  against 
Mason  and  others,  by  the  present  plaintiffs,  for 
$16,000  of  debt;  and  the  controversy  turned 
on  the  question  whether  the  latter  had  suc- 
ceeded in  acquiring  the  title  of  the  original 
purchasers  of  the  farm  under  the  two  prior 
judgments.  December  23,  1840.  I.  Scott,  the 
plaintiffs'  cashier,  went  to  the  Farmers'  Bank 
for  the  purpose  of  redeeming,  and  presented 
to  W.  B.  Martin,  the  cashier  of  the  Farmers' 
Bank,  a  copy  of  the  docket  of  the  plaintiffs' 
judgment,  and  an  affidavit  of  the  amount  due 
on  the  judgment,  taken  before  a  justice  of  the 
peace  of  the  State  of  Vt.  He  made  the  neces- 
sary payment  to  cashier  Martin,  who  gave  re- 
ceipts for  the  money.  March  16,  1841,  the 
Farmers'  Bank  assigned  the  original  certificate 
of  sale  to  the  plaintiffs,  and  authorized  the 
sheriff  to  execute  a  deed  to  them.  The  assign- 
ment was  executed  by  Martin,  the  cashier, 
who  affixed  to  it  the  corporate  seal  of  the  Bank; 
but  it  was  not  acknowledged.  Martin  testified 
that  when  he  executed  the  assignment  no  vote 
had  been  taken  authorizing  him  to  make  it, 
nor  did  he  know  that  any  vote  was  necessary. 
March  21,  1842,  the  sheriff  executed  a  deed  to 
the  plaintiffs.  In  July,  1841,  another  judg- 
ment was  recovered  against  Mason,  which,  in 
October  following,  was  assigned  to  the  defend- 
ants, who  issued  execution  and  directed  the 
sheriff  to  levy  on  the  personal  property  in 
question  in  this  suit.  The  plaintiffs  retook  the 
property  by  the  present  writ  of  replevin.  The 
circuit  judge  decided  that  the  affidavit  pre- 
sented by  the  plaintiffs  to  the  Farmers'  Bank 
wa«  insufficient;  that  the  assignment  of  the  cer- 
tificate was  ineffectual,  being  without  authori- 
ty; and  that  neither  the  attempted  redemption, 
nor  the  assignment,  authorized  the  sheriff's 
deed.  A  nonsuit  was,  therefore,  ordered;  and 
the  plaintiffs  now  moved  for  a  new  trial  ou  a 
case. 
93*]  *Mr.  A.  C.  Hand,  for  plaintiffs. 

Mr.  J.  E.  McVine,  for  defendants. 
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By  the  Court,  Bronson,  J.  The  objection 
to  the  affidavit  is,  that  it  was  not  sworn  before 
an  officer  authorized  to  take  it.  Conceding 
that  the  affidavit  must  be  laid  out  of  the  case, 
I  am  still  of  opinion  that  the  plaintiffs  acquired 
the  title  of  the  original  purchaser — the  Farm- 
ers' Bank  of  Orwell.  When  the  creditor  who 
wishes  to  purchase  goes  to  the  officer  who 
made  the  sale,  there  must  be  a  strict  compli- 
ance with  the  statute,  or  the  rights  of  the  first 
purchaser  will  not  be  transferred  The  officer 
can  waive  nothing.  People  v.  Livingston,  6 
Wend.,  526;  People  v.  Covell,  18  Id.,  598  ;  Peo- 
ple v.  Sheriff  of  Broome,  19  Id.,  87;  Waller  v. 
Harris,  20  Wend.,  555;  People  v.  Baker,  Id., 
602.  But  I  see  no  reason  why  the  original  or 
any  subsequent  purchaser  may  not  dispense 
with  the  performance  of  any  of  the  conditions 
which  the  statute  has  made  for  his  benefit. 
He  may  part  with  his  interest  in  the  land  on 
such  terms  as  he  deems  proper.  He  may  insist 
on  all  the  statute  gives  him,  or  he  may  accept 
less.  The  Farmers'  Bank  received  the  money 
without  objection,  and  thus  waived  the  neces- 
sity of  producing  an  affidavit. 

If  another  creditor  had  afterwards  attempted 
to  purchase,  it  may  be  that  the  want  of  the  af- 
fidavit would  have  been  fatal  to  the  plaintiffs; 
for  without  an  affidavit  of  the  amount  due  on 
their  judgment,  the  creditor  would  not  know 
how  much  money  he  must  pay  to  acquire  the 
rights  of  the  prior  purchasers,  and  it  would 
probably  be  sufficient  for  him  to  tender  a  nom- 
inal sum  beyond  the  original  purchase  money 
and  interest.  But  the  defendants  have  not  at- 
tempted to  purchase  from  the  plaintiffs.  They 
are  strangers  to  the  transaction  which  they 
seek  to  overthrow.  They  have  not  been  in- 
jured, and  have  no  right  to  complain  of  the 
manner  in  which  the  plaintiffs  and  the  Farm- 
ers' Bank  were  content  to  dispose  of  their  own 
business. 

It  is  said  that  the  cashier  of  the  Farmers' 
Bank  had  no  *authority  to  transact  such  [*94 
business;  that  the  plaintiffs  should  have  gone 
to  the  Board  of  Directors.  But  it  is  enough 
that  the  plaintiffs  went  to  the  banking-house  in 
business  hours,  and  there  made  the  payment 
to  one  of  the  principal  agents  of  the  corpora- 
tion, who,  by  accepting  the  money,  professed 
to  have  authority  to  receive  it.  His  authority 
will  be  presumed  until  the  contrary  expressly 
appears.  Bk.  v.  JZortright,  22  Wend.,  848; 
Lotett  v.  Steam  Saw-Mill  Assn.,  6  Paige,  54.  In- 
deed, I  think  it  would  not  defeat  the  pur- 
chase if  it  could  be  shown  that  the  cashier  had 
been  forbidden  by  his  principals  to  transact 
such  business.  A  creditor,  having  the  right 
to  purchase  from  a  corporation,  must  of  neces- 
sity have  the  right  to  deal  with  the  principal 
officer  or  agent  of  the  company  who  may  be 
found  at  its  place  of  business.  To  hold  that 
the  creditor  must  go  to  the  Board  of  Directors, 
would  be  to  put  it  in  their  power,  by  refusing 
or  neglecting  to  meet,  to  deprive  him  of  a  right 
secured  to  him  by  law. 

There  is  another  ground  on  which  the  sher- 
iff's deed  to  the  plaintiffs  may  well  be  sup- 
ported. They  had  an  assignment  of  the  orig- 
inal certificate  of  sale,  with  an  authority  to 
the  sheriff  to  convey  to  them.  It  is  true  that 
the  certificate  had  not  been  acknowledged  or 
proved,  nor  filed  in  the  clerk's  office  of  the 
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county;  and  so  the  case  did  not  come  within 
the  provisions  of  the  statute  on  that  subject. 
Stat.  1835,  p.  210,  sees.  1,2.  It  may  be,  there- 
fore, that  the  sheriff  could  not  have  been  com- 
pelled to  execute  a  deed  to  the  plaintiffs.  But 
although  neither  proved,  acknowledged  nor 
filed,  the  assignment  transferred  all  the  inter- 
est of  the  first  purchaser  to  the  plaintiffs,  and 
was  a  sufficient  authority  to  the  sheriff  to 
make  the  conveyance  to  the  assignee.  I  see 
nothing  in  the  statute  which  takes  away  this 
common  law  effect  of  the  assignment;  and  no 
one  can  be  injured  by  allowing  the  sheriff  to 
act  upon  it,  if  he  is  willing  to  do  so,  for  the 
deed  cannot  be  executed  until  the  rights  of  all 
persons  to  redeem  or  purchase  have  either 
been  exercised  or  are  at  an  end.  It  is  then  only 
95*]  a  question  *whether  the  deed  shall  be 
made  directly  to  the  assignee  or  whether  the 
title  must  first  pass  through  the  assignor.  I 
think  the  sheriff  may,  if  he  will,  convey  di- 
rectly to  the  person  having  the  equitable  title. 
The  instrument  was  executed  by  the  cashier, 
who  affixed  to  it  the  corporate  seal  of  the 
Bank.  He  seems  to  have  been  intrusted  with 
the  seal,  and  his  authority  to  use  it  and  make 
the  assignment  will  be  presumed  until  the  con- 
trary appears.  Lovett  v.  Steam  Saw-Mill  Assn. , 

6  Paige,  54;  Bk.  v.  Kortright,  22  Wend.,  348. 
The  testimony  of  the  cashier  did  not  overcome 
the  presumption.     He  evidently  supposed  he 
had  authority,  although  there  had   been   no 
vote  of  the  directors  on  that  particular  subject. 
The  want  of  such  a  vote  proves  very  little;  for 
it  often  happens  that  the  cashier  or  other  of- 
ficer of  the  Bank  exercises  a  large  range  of 
powers,  with  the  tacit  approval  of  his  princi- 
pals, although  the  nature  and  extent  of  his  au- 
thority has  never  been  defined  by  any  direct 
act  of  the  Corporation.     If  the  question  had 
been  put  to  this  officer  in  relation  to  any  other 
business  of  the  Bank  which  he  had  transacted, 
although  it  might  be  a  matter  of  daily  occur- 
rence, he  would  probably  have  returned  the 
same  answer,  viz. :  that  there  had  been  no  vote 
of  the  directors  authorizing  him  to  do  the  act. 

We  think  the  plaintiffs  made  out  a  good  ti- 
tle under  the  sheriff's  sale,  and  should  not 
have  been  nonsuited. 

New  trial  granted. 

Execution  sale  and  redemption  of  lands— Waiver 
of  statutory  conditions.  Distinguished— 15  N.  Y.,  531. 

Cited  ln-4  Denlo,  148 ;   4  N.  IT.,  560 ;  45  N.  Y..  378 : 

9  Barb.,  25 :  64  Barb.,  557 :  14  Abb.  N.  S.,  106. 
Sheriff's  certificate  of  sale— Sufficiency  of— Deed  to 

purchaser.    Cited  In— 4  Denio,  147, 484 ;  45  N.  Y.,  379 ; 

7  Lans.,  351 ;  64  Barb..  557. 

Officer  or  agent  of  corporation— Presumption  of 
authority— Validity  of  acts  of.  Cited  In— 3  Denio, 
256;  IN.  Y.,  292:  10N.Y..66;  15N.Y..  194:  47N.Y., 
311:  65  N.  Y.,  577;  67  N.  Y.,  282;  85  N.  Y.,  193:  7 
Lans.,  403 ;  9  Barb.,  200 ;  33  Barb.,  339 ;  5  Sandf .,  130 ; 

10  Wall.,  650:  100  U.  S.,  455. 


WILSON  v.  MACKENZIE. 

Trespass  may  be  maintained  in  the  courts  of  this 
State  against  an  officer  of  the  navy  for  illegally  as- 
saulting1 and  imprisoning  one  of  his  subordinates, 
though  the  act  was  done  upon  the  high  seas,  and 
under  color  of  naval  discipline. 


Citations-1  T.  R.,  493-550,  784 :  1  Bro.  P.  C.,  100,  2d 
ed. :  Cowp.,  161;  4  Taunt.,  67,  70,  74,  75;  4  Maule  & 
S.,  400 ;  2  Carr.  &  P.,  148 ;  1  McArth.  Cte.  Mart.,  268, 
4th  ed. ;  436,  App.  No.  24 ;  14  Johns.,  134 :  18  Johns.. 
257. 

l^EMURRER  to  plea.  The  declaration  al- 
\J  leged  that  the  defendant,  December  1, 
1842,  "  with,  force  and  arms,  etc.,  made  an  as- 
sault on  the  said  plaintiff,  in  and  on  board  of 
a  certain  *brig  or  vessel  called  The  [*96 
Somers,  then  on  the  high  seas,  to  wit :  at  the 
County  of  Kings,  in  the  State  of  New  York  ; 
and  then  and  there,  with  great  force  and  vio- 
lence, struck  and  knocked  the  said  plaintiff 
down  to  and  upon  the  deck  of  the  said  brig  or 
vessel ;  and  then  and  there,  with  his  fists  and 
also  with  a  certain  rope,  gave  and  struck  the 
said  plaintiff  a  great  many  violent  blows  and 
strokes  on  and  about  his  head,  face,  etc. :  and 
also  then  and  there,  without  the  license  or 
consent,  and  against  the  will  of  the  said  plaint- 
iff, put  and  placed  him,  the  said  plaintiff,  in 
irons ;  and  then  and  there,  without  any  rea- 
sonable or  probable  cause  whatsoever,  kept 
and  continued  him,  the  said  plaintiff,  so  in 
irons  for  a  long  space  of  time  next  thereafter, 
to  wit:  for  the  space  of  six  months.  By  means 
whereof,"  etc. 

Plea  that  the  court  ought  not  to  have  or  take 
further  cognizance  of  the  action  aforesaid, 
"because  he  [the  defendant]  says  that  before 
and  at  the  said  times  when,  etc.,  in  the  said 
declaration  mentioned,  he  was  a  commissioned 
officer  in  the  Navy  of  the  United  States  of 
America,  and  was  the  commander  of  a  certain 
vessel  of  war,  called  The  Somers,  belonging  to 
the  said  navy,  on  the  high  seas,  and  actually 
engaged  in  the  service  of  the  said  United  States, 
and  that  the  said  plaintiff,  before  and  at  the 
said  times  when,  etc.,  was  a  duly  enlisted 
landsman  in  and  belonging  to  said  navy,  and 
was  actually  serving  in  and  on  board  of  the 
said  vessel,  on  the  high  seas,  as  sail-maker's 
mate,  and  lawfully  under  and  subject  to  the 
authority,  orders  and  command  of  the  said  de- 
fendant, as  such  officer  and  commander  afore- 
said ;  and  that  Ihe  said  supposed  trespasses  in 
the  said  declaration  mentioned  were  acts  done, 
etc.,  on  the  high  seas,  in  and  on  board  of  the 
said  vessel,  to  and  upon  the  said  plaintiff,  then 
and  there  being  so  subject  as  aforesaid  to  the 
orders  and  authority  of  the  said  defendant,  by 
the  said  defendant,  as  such  officer  and  com- 
mander, in  the  exercise  of  the  discipline  of  the 
said  navy ;  and  this  he  is  ready  to  verify ; 
wherefore  he  prays  judgment  whether  this 
court  can  or  will  take  further  cognizance  of 
the  action  aforesaid." 

The  plaintiff  demurred  to  the  plea,  and  the 
defendant  joined  in  cfemurrer. 

*Mr.  J.  B.  Scoles,  for  the  plaintiff.  [*97 
The  matters  set  forth  in  the  plea  constitute  no 
reason  why  the  court  should  not  take  cogni- 
zance of  the  action.  Percival  v.  Rickey,  18 
Johns.,  257;  Gardner  v.  Thomas,  14  Id.,  134; 
Hallett  v.  Novion,  Id.,  273:  Johnston*  v.  Sutton, 
1  T.  R.,  544;  Mostyn  v.  Fabrigas,  Cowp.,  161. 
The  plea  is  bad.  moreover,  inasmuch  as  it  does 
not  show  that  there  is  another  court  by  which 


NOTE.— Jurisdiction— Actions  for  injuries  to  the  per- 
ton  are  transitory.  Armstrong  v.  Foote,  11  Abb. 
Pr.,  384 :  Mclvor  v.  McCabe,  16  Abb.  Pr.,  319;  28  How. 
Pr..  257 ;  Dewitt  v.  Buchanan,  54  Barb..  31 :  Smith  v. 
Bull.  17  Wend.,  323 ;  Gardner  v.  Thomas,  14  Johns., 
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134 :  Percival  v.  Hickey,  18  Johns.,  257 :  Baird  v. 
Daly,  4  Lans.,  426 ;  Home  Ins.  Co.  v.  Pa.  Ry.  Co.,  11 
Hun,  182 ;  Perry  v.  Mitchell,  5  Den.,  537 ;  Hannibal, 
etc.,  Ry.  Co.  v.  Mahoney,  42  Mo.,  467 ;  Hammer  v. 
Pierce.  5  Hair.  (Del.),  304. 
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the  matter  may  be  tried.     King  v.  Johnson,  6 
East,  598;  Rea  v.  Hayden,  3  Mass.,  25;  Mostyn 
v.  Fabrigas,  Cowp.,  161;  Lawrence  v.  Smith,  5  I 
Mass.,  362;  King  v.  Johnson,  2  Smith,  591. 

Messrs.  D.  Lord.  Jr.,  and  J.  Duer,  for 
the  defendant,  in  support  of  the  plea,  cited 
and  commented  on  Gardner  v.  Thomas,  14 
Johns.,  134;  Johnson  v.  Dalton,  1  Cow.,  543, 
548;  Matter  of  Ferguson,  9  Johns.,  239;  Schune- 
man  v.  Diblee,  14  Id.,  235;  Le  Caux  v.  Eden, 
Doug.,  594;  Johnstone  v.  Button,  1  T.  R,  549; 
1  Story,  L.  of  U.  8.,  761. 

By  the  Court,  Nelson,  Ch.  J.  The  material 
question  presented  in  this  case  is  whether  the 
common  law  courts  have  any  jurisdiction  of 
personal  wrongs  committed  by  a  superior  of- 
ficer of  the  navy  upon  a  subordinate,  while  at 
sea,  and  engaged  in  the  public  service. 

In  Sutton  v.  Johnstone,  1  T.  R.,  493-550, 
which  was  case  for  a  malicious  prosecution 
before  a  naval  court-martial  upon  charges  of 
misconduct  during  an  engagement,  among 
other  grounds  taken  by  Lords  Mansfield  and 
Loughborough  for  reversing  the  judgment  of 
the  Court  of  Exchequer,  was  this  :  that  an  ac- 
tion at  common  law  could  not  be  maintained 
under  such  circumstances,  by  a  subordinate 
officer  against  his  commander.  They  admitted 
the  question  to  be  one  of  doubt,  however,  and 
did  not  profess  to  put  the  reversal  upon  that 
ground.  Whether  their  reasons  were  adopted 
by  the  House  of  Lords  we  are  unable  to  deter- 
mine from  the  report  of  the  case.  See  1  Bro. 
P.  C..  100,  2d  ed.,  and  1  T.  R..  784.  But  in 
the  course  of  the  argument  of  Warden  v.  Bailey, 
4  Taunt.,  74,  Lawrence,  J.,  said  he  "had 
heard  from  good  private  information  that  the 
98*]  *reasons  assigned  by  Ld.  Mansfield  for 
reversing  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  were  not  adopted  by  the 
House  of  Lords,  though  the  judgment  of  the 
Chief  Justices  was  affirmed." 

Whether  this  be  so  or  not,  however,  is 
quite  unimportant  so  far  as  the  question  be- 
fore us  is  concerned.  The  present  action  is 
trespass,  for  an  assault  and  battery  and  false 
imprisonment;  and  in  Sutton  v.  Johnstone,  1 
T.  R.,  544,  the  Chief  Justices  conceded  that 
there  was  no  similitude  or  analogy  between 
such  an  action  and  an  action  on  the  case  for  a 
malicious  prosecution.  They  observed:  "An 
action  of  trespass  is  for  the  defendant's  hay- 
ing done  that,  which,  upon  the  stating  of  it.  is 
manifestly  illegal.  This  kind  of  action  is  for 
a  prosecution,  which,  upon  the  stating  of  it,  is 
manifestly  legal." 

Actions  of  trespass  for  injuries  to  the  per- 
son have  been  frequently  brought  and  sus- 
tained in  the  common  law  courts  of  England, 
against  naval  as  well  as  military  commanders, 
by  their  subordinates,  for  acts  done  both  at 
home  and  abroad,  under  pretense  and  color  of 
naval  and  military  discipline.  See,  Wall  v. 
M'Namara,  and  Swinton  v.  Mottoy,  stated  in  1 
T.  R.,  586,  537  ;  also,  Mostyn  v.  Fabrigas, 
Cowp.,  161;  Warden  v.  Bailey,  4  Taunt.,  67; 
8.  (7.,  4  Maule  &  8.,  400.  The  most  recent  case 
I  have  found  is  that  of  Hannaford  v.  Ilunn,  2 
Carr.  &  P.,  148,  which  was  an  action  for  false 
imprisonment  brought  by  the  master  of  a  man- 
of-war  against  his  captain.  The  defendant 
pleaded,  among  other  things,  that  "he  was 
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captain  and  commander  of  The  Tweed,  which 
was  a  ship  of  war,  and  that  the  plaintiff, 
being  a  person  belonging  to  the  fleet,  and  sub- 
ject, to  his  command  as  superior  officer,  did 
willfully  and  unlawfully  refuse  to  obey  a  cer- 
tain lawful  command,  etc.,  contrary  to  his 
duty;  in  consequence  of  which  he,  the  defend- 
ant, put  him  under  arrest,"  in  order  to  bring 
him  to  trial  before  a  court-martial.  It  appeared 
in  evidence  that,  while  the  ship  was  lying  at 
Bahia,  the  defendant  directed  the  plaintiff  to 
sign  a  set  of  orders  that  had  been  drawn  up 
for  the  management  of  the  crew.  The  plaint- 
iff, conceiving  that  some  of  them  were  at  vari- 
ance with  the  printed  instructions  issued  for 
the  regulation  *of  the  navy,  wrote  a  re-[*99 
spectf  ul  letter  to  the  captain,  pointing  out  the 
supposed  discrepancies,  and  declining  to  sign 
the  orders;  whereupon  he  was  arrested,  and 
kept  imprisoned  for  some  three  days,  and  then 
released.  He  was  again  commanded  to  sign 
the  orders,  which  he  did,  remonstrating  at  the 
same  time  against  the  effect  of  some  of  them; 
and  he  was  again  imprisoned  for  about  forty 
days.  The  defendant  attempted  to  show  that 
the  second  arrest  took  place  in  consequence  of 
an  improper  entry  made  by  the  plaintiff  in  the 
log-book;  and  also  for  prevarication  and  false- 
hood. Abbott,  Ch.  J.,  in  presenting  the  case 
to  the  jury,  concluded  his  charge  as  follows: 
"If  you  shall  be  of  opinion  that  the  first  ar- 
rest took  place  on  the  writing  of  the  letter  as 
to  the  singing  of  the  orders,  and  that  the  writ- 
ing of  such  letter  was  not  an  act  of  disobedi- 
ence; and  if  you  shall  think  that  the  second 
arrest  was  made  in  continuation  of  the  first.or 
on  account  of  the  insertion  in  the  log-book,  or 
of  prevarication  and  falsehood,  and  also  that 
the  entry  was  not  an  unauthorized  entry,  and 
that  there  is  no  proof  of  falsehood  or  prevarica- 
tion; then,  in  either  of  these  cases  you  will  find 
your  verdict  for  the  plaintiff."  A  verdict  was 
accordingly  found  in  favor  of  the  plaintiff  for 
£300  damages. 

There  are  also  many  cases  in  the  books 
where  actions  have  been  sustained  against 
members  of  courts-martial, naval  and  military, 
who  have  exceeded  their  authority  in  the  in- 
fliction of  punishment.  See,  4  Taunt.,  70,  75, 
and  cases  cited.  In  the  case  of  Lieut.  Frye  v. 
Sir  Chaloner  Ogle,  1  McArthur,  Courts-Martial. 
268,  4th  ed.,  the  defendant  was  president  of  a 
court-martial  which  had  sentenced  the  plaint- 
iff to  fifteen  years  imprisonment;  when  the 
only  charge  against  him  was  that  he  required 
a  warrant  in  writing  to  justify  him  in  taking 
another  officer  into  his  custody  under  an  ar- 
rest, which  was  considered  no  offense  at  all. 
The  verdict  was  £1.000.  This  case  became 
somewhat  memorable  for  a  collision  between 
the  civil  and  military  courts,  and  for  the  firm- 
ness and  triumph  of  the  former.  In  the  course 
of  the  trial  of  the  cause,  the  learned  judge 
having  remarked  that  the  plaintiff  was  at  lib- 
erty to  bring  his  action  against  any  of  the  mem- 
ber of  the  court-martial,  *he  proceeded  [*  1 OO 
against  Rear-Admiral  Mayne  and  Captain  Ren- 
tone,  who  were  arrested  by  a  writ'  from  the  C. 
B.  at  the  breaking  up  of  the  court-martial  on 
Admiral  Lestock.  where  the  former  presided, 
and  the  latter  sat  as  a  member.  This  was 
much  resented  by  the  members  of  the  court- 
martial  who  passed  resolutions  on  the  subject, 
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reflecting  in  intemperate  language  on  the  Chief 
Justice  or  the  court,  Sir  John  WiTles.  The  reso- 
lutions were  laid  by  the  Lords  of  the  Admiralty 
before  the  King;  upon  which  the  Chief  Justice, 
without  waiting  for  the  result,  caused  every 
member  of  the  court-martial  to  be  taken  into 
custody  for  contempt,  and  was  proceeding  in  a 
legal  way  to  assert  and  maintain  the  authority  of 
his  office,  when  a  stop  was  put  to  the  proceed- 
ings by  a  public  written  submission,  signed  by 
all  the  members  of  the  court-martial,  and  trans- 
mitted to  the  Chief  Justice,  which,  after  being 
read  in  the  C.  B. ,  was  registered  in  the  remem- 
brancer's office:  "  A  memorial,  as  the  Chief 
Justice  observed,  to  the  present  and  future  ages, 
that  whoever  set  themselves  up  in  opposition 
to  the  laws,  or  think  themselves  above  the  law, 
will  in  the  end  find  themselves  mistaken."  See, 
1  McArthur,  436,  App.,  No.  24. 

It  was  suggested  on  the  argument  by  the 
counsel  for  the  defendant  that,  inasmuch  as  he 
was  in  the  service  of  the  U.  S.  when  the  acts 
complained  of  were  done,  the  courts  of  this 
State,  as  matter  of  comity  and  policy,  should 
decline  to  take  jurisdiction,  within  the  princi- 
ple "of  the  case  of  Gardner  v.  Thomas,  14 
Johns.,  134.  A  similar  objection  was  taken 
and  overruled  in  Percival  v.  Hickey,  18  Johns., 
257,  which  was  the  case  of  a  marine  trespass 
committed  by  the  commander  of  a  British 
sloop-of-war;  Spencer,  Ch.  J.,  remarking,  that 
the  court  was  not  at  liberty  to  assume  or  de- 
cline jurisdiction  upon  speculative  grounds, 
or  for  reasons  of  public  policy. 

I  am  of  opinion  that  the  demurrer  is  well 
taken,  and  that  the  plaintiff  is  entitled  to  judg- 
ment. 

Ordered  accordingly. 

Explained-45  Barb.,  146;  26  How.  Pr.,  260:  31 
How.  Pr.,  231. 

Cited  in-1  N.  Y.,  543  (49  Am.  Dec.,  353):  16  Abb. 
Pr.,  325 ;  6  Park.,  288 ;  7  How.  U.  8.,  124 ;  8  Allen,  485. 
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*ANN  MASTERS 

v. 
JAMES  STRATTON. 


Covenant — Breach  of— Action  on  the  Case  Will 
Not  Lie. 

A  covenant  was  entered  into  between  S.  and  M.« 
by  which  the  former  agreed  to  manage  and  super- 
intend a  farm  belonging  to  the  latter,  and  "  to  take 
charge  and  care  of  the  stock,  etc.,  on  said  farm." 
Held,  that  an  action  on  the  case  would  not  lie 
against  S.  for  neglecting  to  take  proper  care  of  the 
stock,  but  that  M's  remedy  was  uj»on  the  covenant. 

Citations-3  East,  62 ;  2  N.  R.,  365,  454 ;  12  East.  89, 
452 ;  8  Ad.  &  Ell.,  963.  A.  D.  1838 ;  3  Brod.  &  B.,  54, 
171 ;  1  Wm.  Saund.,  291,  5th  ed. 

A  CTION  on  the  case  tried  at  the  Madison 
-ijL  Circuit  in  September,  1843,  before  Grid- 
ley,  C.  Judge.  The  facts  proved  on  the  trial 
were  as  follows:  in  April,  1842,  the  parties  en- 
tered into  a^covenant,  by  which  the  defendant, 
in  consideration  of  $350  to  be  paid  him,  agreed, 
among  other  things,  to  take  the  charge,  man- 
agement and  superintendence  of  a  certain 
farm  belonging  to  the  plaintiff,  for  one  year, 
"  and  to  take  charge  and  care  of  the  stock,  etc., 
on  said  farm."  The  defendant  immediately  en- 
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tered  upon  the  farm,  and  continued  to  work 
there  until  November  16,  1842,  when  he  gave 
up  the  management  of  it  to  the  plaintiff,  and 
went  away.  The  stock  on  the  farm  during 
this  time  consisted  in  part  of  a  flock  of  sheep, 
and  the  present  action  was  brought  for  the  de- 
fendant's neglect  to  take  proper  care  of  them. 
The  alleged  neglect  was  fully  proved,  but  the 
circuit  judge  ordered  a  nonsuit  on  the  ground 
that  the  plaintiff's  remedy  was  by  action  of 
covenant,  and  that  trespass  on  the  case  could 
not  be  maintained.  The  plaintiff  now  moved 
for  a  new  trial  on  a  case. 

Mr.  J.  C.  Masters,  for  the  plaintiff,  in- 
sisted that  case  and  covenant  were  concurrent 
remedies  for  the  breach  of  duty  complained  of, 
and  that  either  form  of  action  was  maintaina- 
ble. He  cited  1  Chit.  PI.,  135,  139.  142,  ed. 
1840 ;  1  Leigh,  N.  P.,  549-551 ;  2  Wils.,  319, 
821;  8  Dowl.  &  R.,  368,  378;  5  Barn.  &  C., 
605;  1  N.  R.,  43;  2  W.  Bl.,  848;  3  Wils.,  348; 
14  Wend.,  38;  17  Id.,  193;  3  East,  62;  1  Saund. 
PI.  &Ev..  337,  838. 

Mr.  C.  Mason,  for  the  defendant,  cited  and 
commented  on  1  *Chit.  PI.,  103,  104,  [*1O2 
118,  136,  140,  141;  6  Moore,  415,  428;  3  Brod. 
&B.,  171;  4  Taunt.,  764. 

By  the  Court,  Nelson,  Ch.  J.  In  Govett  v. 
Radnidge,  3  East,  62,  it  was  held  by  the  K.  B. 
that  an  action  of  tort  might  be  maintained 
against  the  defendants  for  the  negligent  per- 
formance of  a  duty  arising  out  of  contract. 
They  had  been  employed  to  load  a  hogshead  of 
molasses,  and  so  carelessly  conducted  in  load- 
ing the  same  that  it  fell  and  was  lost  to  the 
plaintiff.  This  was  decided  in  1802. 

But  in  Powell  v.  Layton,  2  N.  R.,  865,  the  C. 
B.  held  that  tort  could  not  be  maintained  for 
negligence  in  the  performance  of  a  duty  arising 
out  of  a  contract  to  transport  goods  ;  it  not 
appearing  that  the  defendant  was  a  common 
carrier.  The  action  was  for  so  negligently  car- 
rying the  goods  that  they  became  wholly  lost. 
The  court  denied  the  correctness  of  the  decision 
in  Govett  v.  Radnidge,  and  said  the  case  before 
them  was  not  distinguishable  from  any  other 
action  founded  upon  contract.  This  was  de- 
cided in  1806.  The  same  thing  was  held  in  Max 
v.  Roberts,  2  N.  R.,  454  ;  8.  C.,  12  East,  89. 

It  is  remarkable  that  this  conflict  between 
the  two  courts  on  the  point  remains  open  and 
apparently  unsettled  down  to  the  present  time; 
though  in  point  of  fact  the  doctrine  of  the  case 
of  Powell  v.  Layton  seems  finally  to  have  pre- 
vailed. See,  Pozzi  v.  Shipton,  8  Ad.  &  Ell.,  963, 
A.  D.  1838. 

In  BretJierton  v.  Wood,  3  Brod.  &  B.,  54,  the 
action  was  case  for  so  negligently  carrying  the 
plaintiff  in  a  stage-coach  that  he  was  thrown 
out  and  injured.  The  objection  taken  was  that 
the  action  rested  altogether  in  contract ;  it  not 
having  been  averred  that  the  defendants  were 
common  carriers,  though  it  appeared  on  the 
trial  they  were.  The  court  said  :  "  If  it  were 
true  that  the  action  is  founded  on  a  contract, 
so  that,  to  support  it,  a  contract  between  the 
parties  to  it  must  have  been  proved,  the  objec- 
tion would  deserve  consideration.  But  we  are 
of  opinion  that  this  action  is  not  so  founded, 
and  that,  on  the  trial,  it  could  not  have  been 
necessary  to  show  that  there  was  any  contract 
and,  therefore,  that  objection  *fails.  [*1O3 
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This  action  is  on  the  case  against  a  common 
carrier,  upon  whom  a  duty  is  imposed  by  the 
custom  of  the  realm,  or,  in  other  words,  by  the 
common  law,  to  carry  and  convey  their  goods 
or  passengers  safely  and  securely,  so  that  by 
their  negligence  or  default,  no  injury  or  dam- 
age happen.  A  breach  of  this  duty  is  a  breach 
of  the  law,  and  for  this  breach  an  action  lies, 
founded  on  the  common  law,  which  action 
wants  not  the  aid  of  a  contract  to  support  it." 

The  same  doctrine  was  laid  down  in  Leslie  v. 
Wilson,  3  Brod.  &  B.,  171.  That  was  an  action 
on  the  case  for  negligently  shipping  goods  ; 
and  the  court  said  :  "  The  owners  of  a  ship, 
for  whose  benefit  she  is  navigated,  are  bound 
by  the  maritime  law  to  owners  of  goods, 
shipped  and  received  on  board  to  be  carried, 
for  the  safe  carriage  thereof,  and  are  liable  for 
any  negligence  on  the  part  of  themselves  or 
their  servants  whereby  the  goods  may  be  dam- 
aged. If  without  fraud,  and  in  the  due  course 
of  the  ship's  employment,  the  master  makes  a 
charter-party,  the  ship-owners  are  not  thereby 
devested  of  liability,  but  are  still  liable  for  the 
performance  of  such  duties,  belonging  to  them 
in  that  character,  as  are  not  inconsistent  with 
the  stipulations  of  the  charter-party."  The 
court  added,  that  the  action  was  not  founded 
upon  the  charter-party,  but  upon  the  general 
liability  of  the  defendants  for  the  performance 
of  such  duties  as  belonged  to  them  as  carriers. 

In  Weatt  v.  King,  12  East,  452,  an  action  of 
tort  was  brought  upon  a  warranty  in  the  sale 
of  sheep.  Heath,  «/.,  who  tried  the  cause,  or- 
dered a  nonsuit,  saying,  that  if  the  reasoning 
of  the  counsel  for  the  plaintiff  were  to  prevail, 
every  breach  of  promise  might  be  converted 
into  a  tort ;  and  the  ruling  was  upheld  in  the 
K.  B. 

The  eeneral  result  of  all  the  decisions  is  well 
stated  In  a  note  to  Cabell  v.  Vaughan,  1  W. 
Saund.,  291,  5th  ed.,  and  is  in  substance  this  : 
where  the  action  is  maintainable  for  the  tort 
simply,  without  reference  to  any  contract 
made  between  the  parties,  no  objection  can  be 
raised  on  the  ground  that  the  plaintiff  should 
have  declared  upon  the  contract ;  as,  for  in- 
stance, in  actions  against  common  carriers 
1O4*]  founded  on  the  custom  *of  the  realm, 
and  the  like.  But  where  the  action  is  not 
maintainable  without  referring  to  a  contract 
between  the  parties,  and  laying  a  previous 
ground  for  it  by  showing  such  contract,  there 
the  plaintiff  must  proceed  upon  the  contract, 
and  a  special  action  on  the  case  will  not  lie. 

Testing  the  case  under  consideration  by  this 
rule,  it  appears  to  me  the  decision  of  the 
learned  judge  at  the  circuit  was  correct.  Here 
was  no  common  law  liability  independently  of 
what  arose  out  of  the  contract ;  and  of  course 
no  duty  founded  upon  the  common  law  alone.. 
The  obligation  of  the  defendant  rested  entirely 
upon  contract.  He  was  hired  as  a  laborer  by 
the  plaintiff,  to  take  charge  of  her  farm  upon 
certain  terms  and  conditions  specified  in  the 
written  instrument ;  and,  for  aught  I  can  see, 
if  she  can  leave  the  contract,  and  maintain  an 
action  of  tort  for  negligence  in  the  performance 
of  it,  there  is  no  case  of  hire  for  service  in 
which  the  same  thing  may  not  be  done. 

I  am  of  opinion  that  a  new  trial  should  be 
denied. 

Ordered  accordingly. 
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W.  B.  HUTCHINS 

v. 
B.  B.  HUTCHINS,  Impleaded.  etc. 

Action  against  Several  for  Tort  —  Conspiracy 
Charged  in  Declaration  —  Conviction  of  One 
Sustained  —  No  Action  Lies  for  Securing  by 
Fraud  the  Revocation  of  a  Will  Made  in  Favor 
of  Plaintiff. 

In  an  action  on  the  case  against  several  for  a  tort. 
though  a  conspiracy  to  commit  it  be  charged  in  the 
declaration,  one  of  the  defendants  may  be  con- 
victed, and  the  rest  acquitted.  Per  Nelson,  Ch.  J. 

The  foundation  of  the  action  is  the  damage  done 
to  the  plaintiff,  and  not  the  conspiracy.  Per  Nelson, 
Ch.  J. 

The  defendants,  after  a  will  had  been  made  and 
executed  devising  certain  real  estate  to  A,  conspired 
with  each  other  to  induce  the  testator  to  revoke  it, 
and  effected  their  object  by  means  of  false  and 
fraudulent  representations.  Held,  that  A  could  not 
maintain  an  action,  as  the  revocation  of  the  will 
merely  deprived  him  of  an  expected  gratuity,  with- 
out interfering  with  any  of  his  rights. 

Citations—  1  Ld.  Raym.,  374,  378;  12  Mod.,  208:  1 
Salk.,  13:  1  Saund..  228,  230,  71.  4  ;  7  Cow.,  445;  1  Stark. 
Sland.,  158-186,  ed.  1843. 

N  demurrer  to  the  declaration.  The  first 
count  was  in  these  words:  "For  that 
whereas,  the  said  defendants  [Benjamin  B. 
*Hutcb.ins,  Daniel  Strang  and  Sarah,  [*1O5 
his  wife  ;  James  W.  Wilde  and  Caroline,  his 
wife],  heretofore,  to  wit:  on  the  first  day  of 
January,  1842,  and  at  sundry  times  previous 
thereto,  at  Fishkill,  to  wit  :  at  the  Town  of 
Poughkeepsie  in  the  County  of  Dutchess,  did 
fraudulently  combine,  confederate  and  con- 
spire with  each  other  maliciously  and  for  the 
purpose  of  enhancing  their  own  interest  in  the 
estate  of  Benjamin  Hutchins,  the  father  of  the 
said  plaintiff,  now  deceased  (then  residing  at 
Fishkill  in  said  county,  and  being  a  person  of 
advanced  age,  and  weak  and  feeble  in  body 
and  mind,  and  incapable  of  transacting  busi- 
ness), and  for  the  purpose  of  injuring  and  de- 
frauding the  said  plaintiff  of  his  rights  which 
otherwise  would  have  accrued  to  him  as  devi- 
see of  the  said  Benjamin  Hutchins,  under  his 
will  duly  made  and  executed,  bearing  date  the 
10th  day  of  November,  1828,  at  which  time 
said  Benjamin  Hutchins  was  in  the  full  enjoy- 
ment and  possession  of  his  mental  faculties,  as 
was  well  known  to  the  said  defendants,  and  to 
induce  and  prevail  upon  the  said  Benjamin 
Hutchins  to  revoke  his  said  will,  and  make 
and  execute  another  will,  whereby  the  said 
plaintiff  would  be  wholly  deprived  of  the  ben- 
efits and  rights  that  would  otherwise  have  ac- 
crued to  him  under  said  first  mentioned  will  ; 
and  the  said  defendants  then  and  there  did,  by 
so  fraudulently,  maliciously  and  wrongfully 
combining,  confederating  and  conspiring  to- 
gether, and  by  means  of  fraud,  deceit,  false- 
hood and  misrepresentation,  and  by  falsely 
representing  to  the  said  Benjamin  Hutchins,  in 
conversation.  '  that  the  said  plaintiff  was  get- 
ting all  his,  said  Benjamin's,  money  away,  and 
spending  it  on  his,  the  said  plaintiff's,  sons  ; 
that  the  said  plaintiff  was  embezzling  his,  the 
said  Benjamin's,  money,  and  putting  it  out 
with  his  own,  etc.;  and  that  the  said  plaintiff 
was  mortgaging  his,  the  said  Benjamin's,  land, 
and  would  ruin  him,  the  said  Benjamin,  so  that 
he  would  have  to  go  to  the  county  house,'  all 
which  said  representations  were  unfounded, 
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untrue  and  malicious,  did  prevail  upon  and 
induce  the  said  Benjamin  Hutchins  to  make 
and  execute  another  will  prepared  by  them,  the 
said  defendants,  for  that  purpose,  thereby  re- 
voking said  first  mentioned  will  ;  and  the  said 
Benjamin  Hutchins  did,  after  so  making  and 
•executing  the  said  last  mentioned  will,  depart 
1O6*]  *this  life  ;  and  the  said  last  mentioned 
will  was,  after  the  said  Benjamin's  decease, 
and  before  the  commencement  of  this  suit, 
duly  proved  before  the  surrogate  of  the  County 
of  Dutchess ;  whereby  the  said  plaintiff  was 
wholly  deprived  of  the  interest,  benefits  and 
rights  that  otherwise  would  have  accrued  to 
him  under  the  first  mentioned  will,  had  the 
same  remained  valid  and  unrevoked,"  etc. 

The  second  count  was  like  the  first,  except 
in  the  folio  wing  particulars:  it  recited  a  clause 
of  the  first  will  by  which  the  said  Benjamin 
Hutchins  devised  a  farm  to  the  plaintiff , known 
as  the  Ackerman  farm,  consisting  of  151 
acres  ;  and  charged  the  defendants  with  hav- 
ing falsely  represented  to  the  said  Benjamin, 
by  letters  which  they  caused  to  be  written  and 
sent,  that  the  plaintiff  pretended  to  have  a 
large  account  against  him,  sufficient  to  absorb 
the  whole  of  his  estate,  which  was  to  be  pre- 
sented after  his  decease,  for  the  purpose  of  de- 
priving the  other  children  of  their  just  shares, 
etc.  ;  by  means  whereof  "the  said  defendants 
did  thereby  prevail  upon  and  induce  the  said 
Benjamin  to  execute  a  will  prepared  by  the 
said  defendants,  a  part  whereof  relating  to  the 
plaintiff  is  in  substance  as  follows,  to  wit : 
And  whereas,  it  hath  been  represented  to  me 
that  my  son  William  has  an  extravagant  ac- 
count against  my  Estate,  it  is  my  will  that  if 
he  brings  any  more  accounts  against  my  estate 
than  the  rent  of  the  farm  he  lives  on,  then  that 
he  have  no  part  of  my  estate,  and  that  such 
part  that  might  come  to  him  be  equally  divid- 
ed among  the  rest  of  my  children  and  their 
heirs  ;  by  which  said  last  mentioned  will  the 
said  above  mentioned  devise  of  the  said  Ack- 
erman farm  was  wholly  omitted,  and  the  said 
first  mentioned  will  was  revoked,"  etc. 

The  third  count  alleged  that  the  defendants 
induced  the  said  Benjamin  to  revoke  his  first 
will,  etc.,  by  falsely  representing  to  him  that 
the  plaintiff  was  a  thief,  a  liar,  a  person  not  to 
be  trusted,  etc.  In  other  respects  the  count 
was  substantially  like  the  first. 

The  defendant  Benjamin  B.  Hutchins  de- 
murred to  the  declaration,  and  the  plaintiff 
joined  in  demurrer. 

1O7*]  *Mr.  S.  Stevens,  for  defendant,  B. 
B.  Hutchins. 

Mr.  F.  M.  Haight.  for  plaintiff. 

By  the  Court,  Nelson,  Oh.  J.  The  allegation 
of  a  conspiracy  between  the  defendants  for  the 
purpose  and  with  the  intent  of  committing  the 
wrong  complained  of  in  the  several  counts  of 
the  declaration,  is  of  no  importance  so  far  as 
respects  the  cause  and  ground  of  the  action. 
A  simple  conspiracy,  however  atrocious,  un- 
less it  resulted  in  actual  damage  to  the  party, 
never  was  the  subject  of  a  civil  action  ;  not 
even  when  the  old  form  of  a  writ  of  conspir- 
acy, in  its  limited  and  most  technical  char- 
acter, was  in  use.  Then,  indeed,  the  allega- 
tion of  a  conspiracy  was  material  and  substan- 
tive, because,  unless  established  by  the  proof, 
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the  plaintiff  failed  ;  as  it  was  essential  that  the 
verdict  should  be  against  two  at  least  in  order 
to  be  upheld. 

The  writ  of  conspiracy,  technically  speak- 
ing, did  not  lie  at  common  law  in  any  case,  ex- 
cept where  the  conspiracy  was  to  indict  the 
party  either  of  treason  or  felony,  by  which  his 
life  was  in  danger,  and  he  had  been  acquitted 
of  the  indictment  by  verdict.  All  the  other 
cases  of  conspiracy  in  the  books  were  but  ac- 
tions on  the  case  ;  and  though  it  was  usual  to 
charge  the  conspiracy  in  the  declaration,  the 
averment  was  immaterial,  and  need  not  be 
proved.  The  action  could  always  be  brought 
against  one  defendant ;  or,  if  brought  against 
more,  one  might  be  found  guilty,  and  the  rest 
acquitted.  Samll  v.  Roberts,  1  Ld.  Raym.,  874; 
S.  C.,  12  Mod.,  208;  1  Salk.,  18;  Skinner  v. 
Ounton,  1  Saund.,  228;  Id.,  230,  n.  4,  and  cases 
cited  ;  Jones  v.  Baker,  7  Cow.,  445. 

Where  the  action  is  brought  against  two  or 
more  as  concerned  in  the  wrong  done,  it  is  nec- 
essary, in  order  to  recover  against  all  of  them, 
to  prove  a  combination  or  joint  act  of  all.  For 
this  purpose,  it  may  be  important  to  establish 
the  allegation  of  a  conspiracy.  But  if  it  turn 
out  on  the  trial  that  only  one  was  concerned, 
the  plaintiff  may  still  recover,  the  same  as  if 
such  one  had  been  sued  alone.  The  conspiracy 
or  combination  *is  nothing  so  far  as  [*1O8 
sustaining  the  action  goes  ;  the  foundation  of 
it  being  the  actual  damage  done  to  the  party. 
In  Samll  v.  Roberts,  1  Ld.  Raym.,  378,  Holt, 
Ch.  J.,  said  :  "An  action  will  not  lie  for  the 
greatest  conspiracy  imaginable,  if  nothing  be 
put  in  execution;  but  if  the  party  be  damaged, 
the  action  will  lie.  From  whence  it  follows, 
that  the  damage  is  the  ground  of  the  action, 
which  is  as  great  in  the  present  case  as  if  there 
had  been  a  conspiracy."  That  was  an  action 
against  one  only,  for  maliciously  procuring  the 
plaintiff  to  be  indicted  of  a  riot,  by  reason 
whereof  he  was  subjected  to  costs  and  expense 
in  defending  himself. 

We  may,  therefore,  lay  out  of  consideration 
altogether  the  conspiracy  charged  against  these 
defendants,  in  pndeavoring  to  ascertain  if  any 
foundation  is  laid  for  the  action  ;  and  regard 
it  the  same  as  if  the  defendant,  Hutchins,  had 
alone  committed  the  several  grievances  for 
which  redress  is  sought.  The  case  would  then 
be  substantially  this  :  the  father  of  the  plaint- 
iff devised  to  him,  in  due  form  of  law,  a  farm 
consisting  of  one  hundred  and  fifty-one  acres 
of  land.  The  defendant,  being  aware  of  the 
fact,  and  intending  to  deprive  the  plaintiff  of 
the  benefit  and  advantage  of  the  devise,  and 
of  his  expected  estate  and  interest  in  the  farm, 
falsely  and  maliciously  represented  to  the  fa- 
ther that,  after  his  decease,  the  plaintiff  in- 
tended to  set  up  a  large  demand  against  the  es- 
tate, which  would  absorb  the  greater  part  of 
it,  and  thus  deprive  the  other  children  of  their 
just  share  ;  at  the  same  time  defaming  and  ca- 
lumniating the  character  of  the  plaintiff  in  sev- 
eral particulars.  By  these  fraudulent  means 
the  defendant  prevailed  upon  the  father  to  re- 
voke and  cancel  the  will,  and  to  make  and  ex- 
ecute a  new  one,  by  which  the  plaintiff  was 
excluded  from  all  participation  in  his  father's 
estate. 

This  is  the  substance  of  the  case,  in  its 
strongest  aspect,  as  presented  by  the  pleadings; 
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and  the  question  arises  whether  any  actual 
damage,  in  contemplation  of  law,  is  shown  to 
have  been  sustained  by  the  plaintiff. 

Fraud  without  damage,  or  damage  without 
fraud,  gives  no  cause  of  action  ;  but  where 
both  concur,  an  action  lies.  Damage,  in  the 
sense  of  the  law,  may  arise  out  of  injuries  to 
1O9*]  the  person  *or  to  the  property  of  the 
party  ;  as  any  wrongful  invasion  of  either  is  a 
violation  of  his  legal  rights,  which  it  is  the  ob- 
ject of  the  law  to  protect.  Thus,  for  injuries 
to  his  health,  liberty  and  reputation,  or  to  his 
rights  of  property,  personal  or  real,  the  law 
has  furnished  the  appropriate  remedies.  The 
former  are  violations  of  the  absolute  rights  of 
the  person,  from  which  damage  results  as  a  le- 
gal consequence.  As  to  the  latter,  the  party 
aggrieved  must  not  only  establish  that  the  al- 
leged tort  or  trespass  has  been  committed,  but 
must  aver  and  prove  his  right  or  interest  in  the 
property  or  thing  affected,  before  he  can  be 
deemed  to  have  sustained  damages  for  which 
an  action  will  lie. 

Now,  testing  the  plaintiff's  declaration  by 
these  principles,  has  he  made  out  a  case  from 
which  it  can  be  said  that  damage  has  resulted 
to  him  ?  I  think  not.  In  respect  to  the  farm 
•devised  to  him  by  the  first  will,  he  fails  to  show 
that  he  had  any  such  interest  in  it  as  the  law 
will  recognize.  The  only  foundation  of  his 
claim  rests  upon  the  mere  unexecuted  inten- 
tion of  his  father  to  make  a  gift  of  the  proper- 
ty ;  and  this  cannot  be  said  to  have  conferred 
a  right  of  any  kind.  To  hold  otherwise,  and 
sanction  the  doctrine  contended  for  by  the 
plaintiff,  would  be  next  to  saying  that  every 
voluntary  courtesy  was  matter  of  legal  obliga- 
tion ;  that  private  thoughts  and  intentions, 
concerning  benevolent  or  charitable  distribu- 
tions of  property,  might  be  seised  upon  as  the 
foundation  of  a  right  which  the  law  would 
•deal  with  and  protect. 

I  have  not  overlooked  the  cases  referred  to 
on  the  argument,  of  actions  of  slander,  where 
special  damage  must  be  shown  in  order  to  make 
the  words  actionable  ;  and  where  the  depriva- 
tion of  any  present  substantial  advantage,  even 
though  gratuitous,  such  as  the  loss  of  custom- 
ers, of  a  permanent  home  at  a  friend's  or  ad- 
vancement in  life,  and  such  like,  if  the  imme- 
diate and  direct  consequence  of  the  words,  will 
sustain  the  action.  1  Stark.,  Slander,  158-186, 
fil.  1843.  If  this  description  of  special  damage 
is  to  be  regarded  as  the  gist  and  foundation  of 
the  action,  I  rather  think  the  principle  should 
be  regarded  as  peculiar  to  that  species  of  in- 
jury. I  am  not  aware  of  any  class  of  reme- 
dies given  for  a  violation  of  the  rights  of  prop- 
1 1O*]  erty,  *where  so  remote  and  contingent 
a  damage  has  beeu  allowed  as  a  substantial 
ground  of  action. 

But  the  law  applicable  to  the  cases  referred 
to  proceeds  upon  the  ground  that  the  plaintiff, 
by  the  wrongful  act  complained  of,  has  been 
deprived  of  the  present,  actual  enjoyment  of 
some  pecuniary  advantage.  No  such  damage 
can  be  pretended  here.  At  best,  the  contem- 
plated gift  was  not  to  be  realized  till  after  the 
death  of  the  testator,  which  might  not  happen 
until  after  the  death  of  the  plaintiff  ;  or  the 
testator  might  change  his  mind,  or  lose  his 
property. 

In  short,  the  plaintiff  had  no  interest  in  the 
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property  of  which  he  says  he  has  been  de- 
prived by  the  fraudulent  interference  of  the 
defendant,  beyond  a  mere  naked  possibility  ; 
an  interest  which  might,  indeed,  influence  his 
hopes  and  expectations.but  which  is  altogether 
too  shadowy  and  evanescent  to  be  dealt  with 
by  courts  of  law. 

I  am  of  opinion  that  the  defendant  is  enti- 
tled to  judgment. 

Ordered  accordingly. 

Conspiracy— Action  for  tort  against  conspirators— 
Conviction  of  one  and  acquittal  of  others.  Cited  in— 
76  N.  Y.,  259 :  5  Hun,  389  ;  30  Hun,  588 ;  10  Bos.,  687  ; 
24  How.,  U.  S.,  410 ;  12  Allen,  414 :  59  N.  H.,  579 ;  47 
Am.  Rep.,  232. 

Fraud  or  conspiracy—  Unless  some  vested  right  in- 
terfered with,  action  will  not  lie.  Reviewed— 75  Me., 
230;  46  Am.  Rep.,  275. 

Explained— 24  How.  U.  S.,  410. 

Cited  in— 36  N.  Y.,  676 ;  3  Trans.  App.,  214;  30  Hun, 
588 ;  12  Allen,  416 ;  65  Pa.  St.,  510 ;  25  Cal.,  560;  34  Md., 
411;  6  Am.  Rep.,  341, 343. 


MEDBURY  v.  WATROUS. 

Infant — Contract  by,  for  Purchase — Revocation 
by — May  Recover  on  Quantum  Meruit  for 
Work  Done  on. 

Where  an  infant  enters  into  a  contract  for  the 
purchase  of  property,  and  performs  work  in  part 
payment  of  the  price,  but  avoids  the  contract  on 
arriving1  at  full  age,  without  having  received  any- 
thing under  it,  he  may  recover  for  the  work  on  a 
quantum  meruit. 

The  case  of  M'Coy  v.  Huffman,  8  Cow.,  84,  recon- 
sidered and  overruled. 

Citations— 8  Cow.,  84 ;  8  Taunt.,  508 ;  10  Bing.,  252  : 
17  Wend.,  129-133;  10  Pet.,  58;  7  Cow.,  179  ;  9  Cow., 
626;  15  Wend.,  631,  635;  2  Kent,  Com..  240,  5th  ed.; 
Chit.  Cont.,  149,  579,  and  n.  1.  5th  Am.  ed.;  Hob.,  77 : 
19  Pick.,  572 ;  2  Pick.,  332 ;  11  Vt..  273 ;  6  Mass.,  78 ;  13 
Mass.,  204  ;  19  Wend.,  301 ;  Macpherson,  Inf.,  409,  n. 
h,  488 ;  Peake,  Add.  Cas.,  198 ;  5  N.  H..  343 ;  4  Blackf ., 
337. 

ON  error  from  the  Oneida  C.  P.  Watrous 
sued  Medbury  before  a  justice  of  the  peace 
and  declared  for  work,  labor  and  services.  On 
the  trial  it  appeared  that  the  plaintiff  had 
worked  for  the  defendant  and  that  the  value 
of  the  work  was  $70.20.  The  defendant  proved 
that  the  work  was  done  in  part  performance 
of  a  covenant,  by  which  he  agreed  to  sell  and 
convey  to  the  plaintiff  a  certain  house  and  lot 
for  $600;  $150  *of  which  was  to  be  [*111 
paid  in  work.  The  covenant  was  entered  into 
and  the  work  performed  in  1842,  while  the 
plaintiff  was  an  infant,  and  this  suit  was  com- 
menced in  1848,  after  he  became  of  age.  The 


NOTE.— Infancy— Disaffirmance  of  executed  con- 
tracts. 

An  infant  may  disaffirm  hit  executed  contract  and 
may  recover  for  what  he  has  paid  or  done  under  it. 
Miflurd  v.  Hewlett,  19  Wend.,  301 :  Taft  v.  Pike,  14 
Vt.,  405 ;  Carpenter  v.  Carpenter.  45  Ind.,  142  ;  Locke 
v.  Smith,  41  N.  H.,  346;  Heath  v.  Stevens.  48  N.  H.. 
261 ;  Stout  v.  Merrill.  35 Iowa,  47  :  Judkins  v.  Walk- 
er, 17  Me.,  38;  Kilgore  v.  Jordan,  17 Tex..  341. 

When  the  infant  still  has  the  consideration  re- 
ceived by  him.  he  must  return  it.  Green  v.  Green, 
7  Hun.  492;  8.  C.,  89  N.  Y.,  563:  25  Am.  Hep.,  233; 
Kitchen  v.  Lee,  11  Paige,  107;  Miles  v.  Lingerinaii, 
24  Ind.,  385;  authorities  above  cited. 

Otherwise  he  to  not  compelled  to  return  it.  Bart- 
lettv.  Drake.  100  Mass.,  174:  Walsh  v.  Young.  110 
Mass..  399;  Dill  v.  Bowen.  54  Ind.,  205;  Mustard  v. 
Whohlford,  15  Gratt.,  329:  Bedinirer  v.  Wharton.  27 
Gratt.,  857.  But  see,  Purslcy  v.  Hays,  17  Iowa.  311; 
Stauart  v.  Baker,  17  Tox.,  417. 
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justice  rendered  judgment  against  the  plaintiff 
which  was  reversed  by  the  C.  P.  on  certwrari, 
and  the  defendant  brought,  error. 

Mr.  T.  H.  Flandrau.  for  plaintiff  in  error 
cited  M'Coy  v.  Huffman,  8  Cow.,  84. 

Mr.  Q.  F.  Fowler,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  The  plaintiff, 
Watrous,  while  a  minor,  performed  work  and 
labor  for  the  defendant  to  the  amount  of  more 
than  $70.  The  work  was  done  in  part  per- 
formance of  a  contract,  by  which  the  defend- 
ant agreed  to  sell  and  convey  to  the  plaintiff  a 
certain  house  and  lot  for  $600,  to  be  paid  in 
labor  and  money.  Upon  this  contract  the  plaint- 
iff did  work  to  the  amount  stated,  but  it  does 
not  appear  that  he  took  possession  of  the  house 
or  lot,  or  in  any  manner  occupied  or  used  ei- 
ther. On  arriving  at  mature  age  he  abandoned 
the  contract,  and  brought  this  action  to  recov- 
er compensation  for  the  work  and  labor. 

It  must  be  admitted  that  the  case  of  M'Coy 
v.  Huffman,  8  Cow.,  84,  is  directly  in  point  to 
show  that  the  plaintiff  cannot  recover.  In  that 
case  the  infant  made  a  contract  for  the  pur- 
chase of  land,  upon  which  he  paid  money  and 
performed  labor;  but  he  disaffirmed  the  con- 
tract when  he  became  of  age,  without  having 
taken  possession  of  the  land,  and  brought  his 
action  to  recover  the  money  he  had  paid,  and 
a  compensation  for  his  services.  The  court 
held,  however,  that  he  could  not  recover  : 
that  "although  the  executory  contracts  of  an 
infant  are  voidable  by  him  at  his  election,  yet 
if  he  pay  money  on  a  contract  made  by  him, 
though  he  avoid  the  contract  on  arriving  at 
mature  age,  he  can  not  recover  the  money  back." 

If  the  principle  of  M'Coy  v.  Huffman  is  law, 
it  must  control  the  present  case.  That  case 
112*]  was  professedly  decided  on  the  *au- 
thority  of  Holmes  v.  Blogg,  8  Taunt.,  508,  and 
a  dictum  of  Ld.  Mansfield,  which,  in  its  terms, 
is  quite  too  general,  in  my  estimation,  to  be  re- 
lied upon  as  a  satisfactory  authority  for  any 
purpose  Ch.  J.  Savage  seems  to  have  regard- 
ed the  principle  of  M'Coy  v.  Huffman,  as  "ex- 
pressly adjudged  "  in  Holmes  v.  Blogg;  but  he 
certainly  overlooked  an  important  fact  in  which 
these  cases  differ.  The  case  of  Holmes  v.  Blogg 
was  this  :  Holmes,  an  infant,  was  a  partner 
with  one  Taylor  and,  in  order  to  carry  on  their 
business,  they  took  a  lease  of  certain  premises 
from  the  defendant  Blogg.  On  the  execution 
of  the  lease.  Holmes  paid  down  £157,  and  the 
copartners  took  possession  of  the  premises  de- 
mised, which  they  continued  to  occupy  until 
Holmes  became  of  age,  when  he  dissolved  the 
copartnership,  quit  the  premises,  and  brought 
his  action  to  recover  the  sum  he  had  paid  to 
his  landlord  for  the  lease.  And  this  fact,  viz. : 
that  the  infant  had  occupied  and  used  the 
premises  for  which  the  money  was  paid,  dis- 
tinguishes that  case  from  M'Coy  v.  Huffman. 
Ch.  J.  Gibbs,  in  delivering  the  opinion  of  the 
court,  said:  "  What  is  the  point  here  ?  That 
an  infant,  having  paid  money  on  a  valuable 
consideration,  and  having  partially  enjoyed 
the  consideration,  seeks  to  recover  it  back." 
This  was,  indeed,  the  turning  point  in  the 
cause,  and  so  it  was  understood  by  the  same 
court  in  Corpev.  Orerton,  10  Bing.,  252.  In 
that  case,  Corpe,  the  plaintiff,  while  a  minor, 
agreed  to  enter  into  partnership  with  the  de- 
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fendant,  and  to  execute  a  partnership  deed 
when  he  became  of  age,  with  the  usual  cove- 
nants. By  way  of  securing  the  due  fulfillment 
of  this  agreement,  £100  were  paid  down  by  the 
plaintiff,  to  be  forfeited  if  he  failed  to  per- 
form. The  arrangement  was  not  completed  -f 
and  the  infant  rescinded  the  contract,  and 
brought  his  action  to  recover  the  money  paid. 
On  the  trial,  the  jury  found  that  the  plaintiff 
had  paid  the  £100  on  a  fraudulent  representa- 
tion, and  gave  their  verdict  in  his  favor  for 
that  sum.  A  motion  for  a  new  trial  was  made 
on  the  ground  that  the  finding  of  fraud  was 
contrary  to  the  evidence;  and  that,  if  the  trans- 
action was  bonafide,  the  plaintiff  could  not  re- 
cover, for  *which  Holmes  v.  Blogg  was  [*1 1$ 
cited.  Tindall,  Ch.  J.  said:  "  I  think  we  may 
arrive  at  a  right  determination  of  this  case 
without  impeaching  the  decision  in  Holmes  v. 
Blogg,  because  the  facts  of  the  two  cases  are 
manifestly  distinguishable.  In  Holmes  v.  Blogg 
the  infant  had  paid  £157  as  his  share  of  the 
consideration  for  a  lease  of  premises  in  which 
he  and  his  partner  carried  on  the  business  of 
shoe-making.  They  occupied  the  premises 
from  March  till  June,  when  the  infant,  com- 
ing of  age,  dissolved  the  partnership,  relin- 
quished the  business,  and  sought  to  recover 
back  the  money  he  had  paid  the  lessor  for  hia 
lease."  "  The  ground,  therefore,  of  the  judg- 
ment in  Holmes  v.  Blogg,  was,  that  the  infant 
had  received  something  of  value  for  the  money 
he  had  paid,  and  that  he  could  not  put  the  de- 
fendant in  the  same  position  as  before.  In  the 
present  case,  the  plaintiff  has  paid  to  Overton. 
£100,  for  which  he  has  not  received  the  slight- 
est consideration."  "  As  it  is  plain,  therefore, 
that  the  Infant  had  a  right  to  rescind  the  con- 
tract, the  only  point  we  have  to  look  to  with 
reference  to  Holmes  v.  Blogg  is,  whether  he  had 
derived  any  intermediate  advantage  from  it. 
Now  the  partnership  was  not  to  be  entered 
into  till  January,  1833;  and  in  the  meanwhile 
the  infant  had  derived  no  advantage  whatever 
from  the  contract.  The  case  of  Holmes  v.  Blogg 
fails  on  that  ground  as  an  authority  in  point. "" 
The  other  judges  concurred,  and  expressed 
themselves  to  the  like  effect  as  to  the  case  of 
Holmes  v.  Blogg. 

I  think  I  am,  therefore,  fully  justified  in  the 
conclusion  that  the  decision  in  M'Coy  v.  Huff- 
man is  not  sustained  by  the  case  of  Holmes  v 
Blogg,  and  that  it  is  in  direct  conflict  with  Corpe 
v,  Overton.  The  latter,  it  seems  to  me,  is  sound 
in  principle,  and  in  harmony  with  the  general 
rules  of  law  relating  to  the  rights  of  infants. 
Where  an  infant  executes  a  conveyance  of 
his  real  estate,  he  may  avoid  it  on  coming  of 
age,  and  recover  by  action  what  he  has  thus 
conveyed.  Bool  v.  Mix,  17  Wend.,  129-133; 
Tucker  v.  Moreland,  10  Pet.,  58.  So  where  an 
infant  sells  his  personal  property,  and  delivers 
it  to  the  purchaser,  he  may,  notwithstanding, 
avoid  the  sale,  and  bring  an  action  for  the 
thing  sold.  Roofv.  Stafford,  7  Cow.,  179  ;  S. 
*C.,  9/rf.,626;  Fonda  v.  Van  Home,  F*114 
15  Wend.,  635.  And  where  work  and  labor 
have  been  done  on  a  contract,  which  the  in- 
fant afterwards  avoids,  as  he  has  a  right  to  do, 
why  should  he  not  recover  a  reasonable  com- 
pensation for  his  services  ?  Bosanquet,  /.,  in 
Corpev.  Overton,  said:  "It  is  a  general  rule, 
that  upon  an  entire  failure  of  consideration,  a 
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party  is  entitled  to  recover  back  money  paid, 
and  it  cannot  be  said  that  in  this  respect  an  in- 
fant is  in  a  worse  situation  than  others.  Here, 
the  infant  has  derived  no  benefit  whatever  from 
the  contract,  the  consideration  of  which  has 
wholly  failed.  It  has  been  urged,  indeed,  that 
it  failed  by  the  act  of  the  plaintiff  himself;  but 
if  the  law  allows  him  to  rescind  a  contract 
from  which  he  has  derived  no  benefit,  he  must 
be  allowed  to  rescind  it  to  all  intents  and  pur- 
poses, and  if  so,  for  the  purpose  of  recovering 
ntoney  paid  without  consideration." 

These  views  are  strictly  applicable  to  the 
present  case,  and  in  my  opinion  are  correct  in 
principle.  "If  an  infant,"  says  Chancellor 
Kent,  "pays  money  on  his  contract,  and  en- 
joys the  benefit  of  it,  and  then  avoids  it  when 
he  comes  of  age,  he  cannot  recover  back  the 
consideration  paid."  2  Kent,  Com.,  240,  5th 
ed.;  see,  also,  Chit.  Cont.,  149,  579,  and  n.  1, 
5th  Am.  ed. ;  Austen  v.  Gervas,  Hob.,  77;  Vent 
v.  Ofigood,  19  Pick.,  572;  Moses  v.  Stevens,  2  Id., 
332;  Thomas  v.  Dike,  11  Vt.,  273;  Baker  v.  Lo- 
vett,  6  Mass.,  78;  Willis  v.  Twambly  ,\%  Id. ,  204; 
Boofv.  Stafford,  7  Cow.,  179;  8.  G.,  9/d,626; 
Fonda  v.  Van  Horne,  15  Wend.,  631;  Millard 
v.  Hewlett,  19  Id.,  301;  Macpherson,  Inf.,  488. 
But  the  rule  is  otherwise  where  the  infant  has 
not  derived  any  benefit  from  his  contract;  for 
then  he  may  avoid  it,  and  recover  back  what 
he  has  paid. 

There  is  one  English  case,  and  I  know  of  but 
one,  in  conformity  with  if 'Coy  v.  Huffman; 
and  that  is  Wilson  v.  Kearse,  Peake,  Add.  Gas., 
196.  It  is  thus  stated  and  commented  on  by 
Mr.  Macpherson,  in  his  valuable  treatise  on 
the  law  relating  to  infants.  "  The  plaintiff, 
being  an  infant,  contracted  with  the  defendant 
to  purchase  the  good  will  and  stock  of  a  pub- 
lic house,  and  made  a  deposit.  Being  after- 
115*]  wards  called  *upon  to  complete  his  con- 
tract, he  refused,  and  brought  an  action  to  re- 
cover his  deposit.  Ld.  Kenyon  is  stated  to 
have  been  of  opinion,  that  though  an  infant 
was  not  compellable  to  complete  a  contract, 
yet,  when  he  had  paid  money  under  it,  he 
could  not  recover  it  back,  unless  he  could 
show  that  fraud  had  been  practiced  on  him. 
This  case,  unless  there  had  been  some  enjoy- 
ment under  the  contract,  must  be  considered 
as  overruled  by  Corpe  v.  Overton,  in  which  the 
court  laid  down  the  law  quite  independently 
of  fraud."  Macpherson,  Inf.,  409,  n.  b. 

The  case  of  M '  Coy  v.  Huffman  was  decided 
in  1827.  It  was  followed  by  the  Superior  Court 
of  N.  H.  in  1831;  Weeks  v.  Leighton,  5  N.  H., 
843;  and  by  the  Supreme  Court  of  Ind.  in  1837. 
Hearney  v.  Owen,  4  Blackf.,  837.  If  these 
cases  have  failed  to  convince  me  that  they  are 
based  on  a  correct  principle,  they  certainly 
have  led  to  great  caution  in  coming  to  an  op 
posite  result. 

In  Holme*  v.  Blogg,  it  was  not  shown  what 
had  been  the  value  of  the  use  of  the  premises 
demised,  while  the  infant  remained  in  posses- 
sion. If  that  was  less  than  the  sum  paid  by 
him,  it  may  well  be  that  he  ought  to  have  re- 
covered the  difference.  When  such  a  question 
shall  arise,  the  case  of  Vent  v.  Osgood,  19  Pick., 
572,  will  deserve  especial  consideration. 

I  think  the  judgment  of  the  C.  P.  should  be 
affirmed. 

Judgment  affirmed. 
HILL  7. 


Commented  on— 12  R.  I.,  274 ;  34  Am.  Rep.,  641. 

Cited  in— 13  Barb.,  480 ;  17  Barb..  430 ;  2  Bos.,  263 ; 
120  Mass.,  326 ;  44  Mo.,  125 ;  24  Mich.,  201 ;  63  Mo.,  489 ; 
4  Am.  Rep.,  288 ;  58  Me.,  219 ;  34  Am.  Rep.,  644  ;  12  R. 
I.,  274. 


*KIMBALL  v.  NEWELL.       [*1 1 6 

A  executed  a  covenant  by  which  he  undertook  to 
become  surety  for  the  faithful  performance  of  B's 
covenant  to  pay  rent.  Held,  that  A's  covenant  was, 
valid,  though  the  covenant  of  B  was  void  for  cov- 
erture. 

Citations— Theob.  Pr.  &  Sur..  2 ;  Chit.  Cont.,  499, 
515 ;  4  Bing.,  470 ;  6  T.  R.,  176 ;  Pit.  Pr.  &  Sur.,  13 :  2 
Ld.  Kaym.,  1085 ;  1  Burr.,  373 ;  20  Pick.,  467;  Dom.,  B. 
III.,  tit.  4,  sec.  1,  art.  10,  Strahan's  ed.;  sec.  5,  art.  2  ; 
1  Ev.  Poth.  Obi.  237 ;  Co.  Litt.,  352  a,  n.  306 :  1  Stark. 
Ev.,  302,  Am.  ed.  1830 ;  Greenl.  Ev.,  sees.  22-26  and 
notes. 

ON  error  from  the  Superior  Court  of  the  City 
of  N.  Y.  Newell  brought  an  action  of  cov- 
enant against  Kimball  in  the  Marine  Court  of 
the  City  of  N.  Y.,  claiming  to  recover  certain 
rent  due  on  a  lease  to  one  Theodosia  Knowl- 
ton,  for  whom  the  defendant  had  become  sure- 
ty. On  the  trial,  the  plaintiff  gave  in  evidence 
the  following  instruments: 

"  This  is  to  certify  that  I  have  hired  and 
taken  from  Daniel  Newell  the  house  in  Nassau 
Street,  etc.,  for  one  year,  to  commence  on  the 
first  day  of  May  next,  at  the  yearly  rent  of 
four  hundred  and  fifty  dollars, payable  quarter- 
ly. And  I  do  hereby  promise  to  make  punctual 
payment  of  the  rent,  in  manner  aforesaid,  and 
quit  and  surrender  the  premises,  at  the  expira- 
tion of  the  term,  in  as  good  state  and  condition 
as  reasonable  use  and  wear  thereof  will  permit, 
damages  by  the  elements  excepted.  Given  un- 
der my  hand  and  seal  the  3d  day  of  March, 
1840.  Mrs.  T.  KNOWLTON.  [L.  s.] 

In  consideration  of  the  letting  of  the  prem- 
ises above  described,  and  for  the  sum  of  one 
dollar,  I  hereby  become  surety  for  the  punctu- 
al payment  of  the  rent,  and  performance  of 
the  covenants,  in  the  above  written  agreement 
mentioned,  to  be  paid  and  performed  by  Mrs. 
Theodosia  Knowlton,  and  if  any  default  should 
be  made  therein,  I  do  hereby  promise  and  agree 
to  pay  unto  the  said  Daniel  Newell  such  sum 
or  sums  of  money  as  will  be  sufficient  to  make 
up  such  deficiency,  and  fully  satisfy  the  con- 
ditons  of  the  said  agreement,  without  requir- 
ing any  notice  of  non-payment,  or  proof  of  de- 
mand being  made.  Given  under  my  hand  and 
seal  the  3d  day  of  March,  1840. 

'  M.  T.  C.  KIMBALL.  [L  s.]" 

*It  appeared  that  Mrs.  Knowlton  oc-  [*  1 1 7 
cupied  under  the  lease,  and  that  a  balance  of 
rent,  amounting  to  $31.94,  remained  due  the 
plaintiff.  It  further  appeared  that  Mrs.  Knowl- 
ton was  a  married  woman  at  the  time  the  Ira  -r 
was  executed;  and  the  defendant  contended 
that,  inasmuch  as  her  covenant  was  void  by 
reason  of  coverture,  his  was  also  void.  The 
Marine  Court  held  otherwise,  however,  and 
rendered  judgment  in  favor  of  the  plaintiff, 
which  was  afterwards  affirmed  by  the  Superior 
Court  on  certiorai,  and  the  defendant  brought 
error. 

Mr.  R.  H.  Shannon,  for  plaintiff  in  error. 

.l/f'.v</-.«.  Howard  and  Onderdonk.  for  de- 
fendant in  error. 

Nelson,  Ch.  J.  The  defendant  having  con- 
sented to  become  bound  as  surety  for  the  rent 
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of  the  premises  leased  to  Mrs.  Kuowlton,  it  is 
but  reasonable  to  presume  that  if  he  was  not 
well  acquainted  with  her  situation  before,  he 
then  made  some  inquiries  into  her  circum- 
stances and  condition,  and  thus  became  fully 
possessed  of  the  facts  which  he  now  sets  up  as 
a  ground  of  discharge. 

But  conceding  that  the  defendant  had  no 
knowledge  of  the  social  condition  of  Mrs. 
Knowlton,  and  that  he  supposed  she  would  be 
legally  holden  for  the  rent  as  ic  accrued,  I  am 
still  of  the  opinion  that  he  is  liable  on  his  con- 
tract. The  doctrine  for  which  his  counsel  con- 
tends is  thus  stated  by  Theobald:  "  The  obli- 
gation of  the  surety  being  accessory  to  the 
obligation  of  some  person  who  is  the  principal 
debtor,  it  is  of  its  essence  that  there  should  be 
a  valid  obligation  of  a  principal  debtor.  The 
nullity  of  the  principal  obligation,  necessarily 
induces  the  nullity  of  the  accessory."  Theob. 
Prin.  &  Sur. ,  2.  This  is  undoubtedly  correct 
as  a  general  rule;  but  it  has  its  exceptions,  and 
the  case  before  us  is  one  of  them. 

Mr.  Chitty  says:  "  The  rule  that  a  party 
cannot  be  liable  upon  a  contract  of  guarantee, 
unless  the  principal  has  incurred  a  legal  re- 
sponsibility, is  true,  in  some  instances,  in  form 
or  words,  rather  than  in  substance."  Chit. 
118*]Cont.,499.  He*adds:  "In  thecaseof  a 

Sarantee  to  answer  for  the  price  of  goods  to 
supplied  to  a  married  woman,  or  goods  (not 
necessaries)  to  be  sold  to  an  infant,  or  other 
persons  incompetent  to  contract,  no  doubt  the 
party  guaranteeing,  though  professedly  con- 
tracting only  in  the  character  of  surety,  would 
be  responsible."  Id.  He  refers  to  the  case  of 
Maggs  v.  Ames,  4  Bing. ,  470,  which  was  an  ac- 
tion against  the  defendant  as  surety  for  a  mar- 
ried woman.  There  the  question  was  whether 
the  undertaking  of  the  defendant  was  an  orig- 
inal one,  so  as  not  to  require  it  to  be  in  writ- 
ing. The  court  held  that  it  was  collateral  and, 
therefore,  should  have  been  in  writing.  But 
neither  the  counsel  nor  court  supposed  that  the 
defendant  would  not  have  been  bound,  if  the 
contract  had  been  in  writing.  On  the  contrary, 
that  was  assumed.  In  the  case  of  White  v. 
Cuyler,  6  T.  R.,  176.  it  was  impliedly,  at  least, 
conceded  by  Ld.  Kenyon>  that  a  guarantor  or 
surety  for  &feme  covert  would  be  liable  on  his 
contract.  See,  also,  Chit.  Cont.,515;  Pitman, 
Prin.  &  Surety,  13;  Buckmyrv.  Darnatt,  2Ld. 
Raym.,  1085;  Harris  v.  Hunchback,  1  Burr., 
373;  Chapin  v.  Lapham,  20  Pick.,  467. 

The  doctrine  of  the  civil  law  is  very  clear 
and  satisfactory  on  this  subject.  It  is  as  fol- 
lows: "Although  the  obligation  of  a  surety  be 
only  an  accessory  to  that  of  the  principal  debt- 
or, yet  he  who  has  bound  himself  surety  for  a 
person  who  may  get  himself  relieved  from  his 
obligation,  such  as  a  minor,  or  a  prodigal  who 
is  interdicted,  is  not  discharged  from  his  surety- 
ship by  the  restitution  of  the  principal  debtor; 
and  the  obligation  subsists  in  his  person;  unless 
the  restitution  were  grounded  upon  some  fraud, 
or  other  vice  which  would  have  the  effect  to 
annul  the  right  of  the  creditor."  Dom.,  B.  III., 
tit.  4,  sec.  l.art.  10,  Strahan'sed.  Again;  "If 
the  principal  obligation  was  annulled  only  be- 
cause of  some  personal  exception  which  the 
principal  debtor  had,  as  if  it  was  a  minor,  who, 
in  consideration  of  his  being  under  age,  got 
himself  relieved  from  an  engagement  by  which 
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he  suffered  some  prejudice,  and  that  there  had 
been  no  fraud  on  the  creditor's  part;  the  resti- 
tution of  the  minor  would  have,  indeed,  this 
effect,  that  it  would  annul  his  obligation  to  the 
*creditor,  and  his  engagement  to  save  [*1 19 
harmless  his  surety,  if  he  desired  to  be  relieved 
from  it.  But  the  said  restitution  of  the  minor 
would  not  in  the  least  invalidate  the  surety's 
obligation  to  the  creditor.  For  it  was  only  to 
make  good  the  obligation  of  the  minor,  in  case 
he  should  be  relieved  from  it  on  account  of  his 
age,  that  the  creditor  took  the  additional  secu- 
rity of  a  surety."  Id.,  B.  III.,  tit.  4,  sec.  5,  art. 
2;  and  see  1  Ev.  Poth.  Obi.,  237. 

I  am  satisfied  that  the  decision  of  the  court 
below  was  right,  and  that  the  judgment  should 
be  affirmed. 

Beardsley, ./.  I  think  the  defendant  was 
estopped  from  denying  the  competency  of  Mrs. 
Knowlton  to  bind  herself  by  the  covenant  she 
assumed  to  execute.  The  defendant  by  his 
covenant  admits  she  was  thus  bound,  and  he 
shall  not  be  allowed  to  gainsay  it  by  alleging 
her  incapacity  to  make  a  legal  contract.  Had 
she  been  induced  to  enter  into  this  engagement 
by  fraud  or  imposition,  or  upon  an  usurious 
consideration,  the  case  might  have  been  other- 
wise; but  the  defendant,  although  a  surety, 
cannot  be  permitted,  on  the  ground  now  set  up, 
to  deny  the  legal  existence  of  a  covenant  which 
is  explicitly  conceded  by  his  own  deed.  Co. 
Litt.,  352,  a,  n.  306;  1  Stark.  Ev.,  302,  Am.  ed., 
1830;  Qreenl.  Ev.,  sees.  22-26,  and  the  notes. 

The  judgment  of  the  court  below  is  right, 
and  should  be  affirmed. 

Judgment  affirmed. 

Cited  in— 4  Hun,  169 ;  10  Hun,  43 ;  6  T.  &  C.,  486 ;  43 
Ind.,  105 ;  27  Am.  Rep.,  761 ;  3  Baxt.,  353. 


*BRO  WNING  ET  AL.         [*  1 2O 

V. 

HANFORD,  Sheriff,  etc. 

Evidence— Return  of  Sheriff  to  Fi.  Fa. 

A  sheriff's  return  to  a  fl.  fa.,  setting-  forth  a  valid 
excuse  for  not  having  sold  and  collected  the  money, 
e.  0.,  that  the  goods  seized  under  it  were  casually 
destroyed  by  fire,  is  prima  facie  evidence  of  the  fact 
even  in  his  own  favor. 

So  of  a  return  showing  that  the  sheriff  was  pre- 
vented from  executing  the  fl.  fa.  by  the  service  of  a 
judge's  order  to  stay  proceedings. 

Citations-S  Hill,  588;  Dalt.  Sher.,  189,190;  Vin. 
Abr.,  tit.  Iteturn,  O,  pi.  25,  47,  L,  pi.  22 ;  Wate.  Sher., 
72,  73 ;  Id.,  A  pp.,  371 ;  11  East,  296,  297 ;  3  J.  B.  Moore, 
83. 

rPHIS  case  was  before  the  court  in  October, 
JL  1843,  and  is  reported  in  5  Hill,  588.  Itwas 
re  tried  in  May, 1844,  before  Whiting,  C.  Judge, 
when  the  plaintiff  objected, among  other  things, 
that  the  matters  stated  in  the  return  to  the  fi. 
fa.,  relating  to  the  service  of  the  order  to  stay 
proceedings,  and  the  casual  destruction  of  the 
goods  by  fire,  see,  5  Hill,  589,  were  not  evi- 
dence in" favor  of  the  defendant.  The  circuit 
judge  held  otherwise,  and  the  jury  found  a  ver- 
dict against  the  plaintiff,  who  now  moved  for 
a  new  trial  on  a  case. 

HILL  7. 
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TRENCH  v.  CHENANGO  COUNTY  MUTUAL  INS.  Co. 


Mr.  D.  B.  Prosser,  for  the  plaintiff,  in- 
sisted that  the  parts  of  the  return  objected  to 
on  the  trial  were  unauthorized,  and  should  not 
have  been  allowed  as  evidence.  He  cited  and 
commented  on  Bruce  v.  DyaU,  5  Mon.,  125,126; 
The  Governor  v.  Bett,  3  Murph.,  331;  First  v. 
Miller,  4  Bibb.,  311;  Cowen  &  H.  Notes  to  Phil. 
Ev.,  pp.  157,  1046,  1083,  1084;  Archb.  PI.  & 
Ev..  395. 

Messrs.  H.  Welles  and  F.  M.  Haight,  for 
defendant. 

By  the  Court,  Nelson,  Ch.  J.  When  this 
case  was  formerly  before  us,  we  held  that  the 
destruction  of  the  goods  by  fire,  under  the  cir- 
cumstances stated  in  the  return,  constituted  a 
good  defense  to  the  action.  5  Hill,  588.  Wheth- 
er the  return  was  competent  evidence  of  the 
fact  in  favor  of  the  sheriff,  was  not  then  made 
a  question,  but  has  been  on  the  second  trial. 

The  return  of  a  sheriff  is  nothing  more  nor 
less  than  his  answer  under  oath  respecting  the 
121*]  duty  enjoined  upon  him  by  the  *writ; 
and  is  intended  to  inform  the  court  of  what 
has  been  done  in  the  premises.  It  usually  con- 
cludes the  parties  in  the  same  action  in  which 
it  is  made  ;  but  in  another  action,  or  in  one 
against  the  sheriff,  it  is  only  prima  facie  evi- 
dence, and  may  be  contradicted.  Dalton,  189, 
190;  Vin.  Abr..  tit.  Return,  O,  pi.  25,  47;  Wat- 
son, Sheriffs,  72,  73;  11  East,  297.  If  it  em- 
braces matters  not  pertaining  to  the  duties 
which  the  writ  commands,  that  is,  not  touch- 
ing the  things  which  the  officer  is  required  to 
do  in  executing  the  process,  it  is  thus  far  made 
without  the  sanction  of  the  sheriff's  official 
oath,  and  must  be  treated  like  the  unsworn 
declaration  of  a  private  individual. 

A  return  to  &fi.fa.,  showing  that  it  has  been 
executed,  is  of  course  always  pertinent  to  the 
duty  enjoined  upon  the  officer.  And  any  legal 
and  valid  excuse  for  not  executing  the  writ, 
such  as  nulla  bona,  want  of  bidders,  and  the 
like,  is  equally  pertinent  and  appropriate  by 
way  of  return.  In  Gyfford  v.  Woodgate,  11 
East,  296,  the  action  was  for  maliciously  suing 
out  a  second  fi.fa.,  after  sufficient  goods  had 
been  levied  on  under  the  first  to  satisfy  the 
debt.  And  the  return  of  the  sheriff,  stating 
that  he  had  forborne  to  sell  under  the  first  writ, 
and  had  sold  under  the  second,  at  the  instance 
and  with  the  consent  of  the  plaintiff,  was  held 
prima  facie  evidence  of  such  consent. 

I  am,  therefore,  of  opinion  that  the  return  in 
this  case,  setting  up  the  casual  destruction  of 
the  goods  levied  on  by  fire,  was  prima  facie  evi- 
dence of  the  fact  in  favor  of  the  defendant  ; 
and  that  the  plaintiff  could  not  recover  without 
disproving  it.  • 

The  general  doctrine  adverted  to  covers  also 
that  part  of  the  return  which  sets  up  the  serv- 
ice of  the  order  to  stay  all  proceedings  on  the 
ft.  fa.  But  if  it  were  necessary  to  go  further, 
cases  may  be  found  quite  decisive  of  the  par- 
ticular question.  In  Cleghom  v.  Des  Ange»,  8 
J.  B.  Moore,  83.  it  was  held,  that  a  return  of 
ntpersedeasto  &  fi.fa.,  by  the  defendant's  suing 
out  a  writ  of  error  in  due  time,  was  approprf 
ate  and  pertinent.  See.  also,  Watson,  Sheriffs, 
App.,  871.  So  in  respect  to  process  against  the 
person,  a  return  that  the  defendant  has  been 
discharged  on  habeas  corpus  is  good.  Vin.  Abr. , 
tit.  Return, L,pl.22;  Watson, Sheriffs, App., 871. 
Hiu.7. 
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*I  think  the  case  was  properly  dis-[*122 
posed  of  at  the  circuit,  and  that  a  neV  trial 
should  be  denied. 

Ordered  accordingly. 

Reversed— 5  Denio,  586. 

Same  Case— 5  Hill.  588. 

Explained— 21  N.  Y.,  107. 

Cited  in— 2  Denio,  635 ;  7  Barb..  72. 


TRENCH  ET  AL. 

v. 

THE  CHENANGO  COUNT  Y  MUTUAL  IN- 
SURANCE COMPANY. 

Insurance — Construction  of  Condition  in  Policy 
—  Warranty. 

In  an  action  on  a  policy  issued  by  the  Chenango 
County  Mutual  Insurance  Company.by  which  they 
undertook  to  insure  the  plaintiffs  8750  on  their  pa- 
per-mill.and  a  like  sum  on  certain  personal  property 
therein,  the  defense  was,  that  the  application  did 
not  mention  all  the  buildings  standing  within  ten 
rods  of  the  mill,  agreeably  to  the  following  condi- 
tion annexed  to  the  policy :  "  Such  application  shall 
contain  the  place  where  the  property  is  situated ;  of 
what  materials  it  is  composed :  itsdimensions.num- 
ber  of  chimneys,  fire-places  and  stoves ;  how  con- 
structed and  for  what  occupied ;  its  relative  situa- 
tion as  to  other  buildings :  distance  from  each,  if 
less  than  ten  rods ;  for  wnat  purpose  occupied  :  and 
whether  the  property  is  incumbered ;  by  what  and 
to  what  amount :  and  if  the  applicant  has  a  less  es- 
tate than  in  fee,  the  nature  of  the  estate."  Held, 
that  the  condition  related  excjusively  to  applica- 
tions for  insurance  upon  buildings  and,  therefore, 
furnished  no  ground  of  defense  to  the  plaintiffs' 
claim  respecting  the  personal  property  covered  by 
the  policy. 

A  warranty  in  a  policy  must  be  strictly  complied 
with,  or  the  insurance  will  be  void. 

Citations-5  Hill,  188;  3  Hill,  501;  1  T.  R.,  343:  7 
Wend.,  270:  13  Wend.,  92;  16  Wend.,  48;  4  Hill,  329; 
Ellis,  Ins.,  28 ;  Laws,  1836,  p.  314,  sec.  1. 

A  SSUMPSIT  on  a  policy  of  insurance,  tried 
IJL  before  Gridley,  C.  Judge,  at  the  Oneida 
Circuit,  in  September,  1843.  Januarys,  1842, 
the  defendants  insured  J.  &  T.  Trench,  the 
plaintiffs,  against  loss  or  damage  by  fire,  "$750 
on  their  undivided  half  of  paper-mill,  $1,000 
on  their  undivided  half  of  machinery  therein, 
and  $750  on  their  undivided  half  of  stock 
therein;  reference  being  had  to  the  application 
of  said  J.  &  T.  Trench  for  a  more  particular 
description,  and  the  conditions  annexed,  as 
forming  a  part  of  this  policy,"  etc.  Annexed 
to  the  policy  was  a  printed  statement  com- 
mencing thus,  "Conditions  of  Insurance," 
which  contained  the  following,  among  other 
clauses:  "  All  applications  for  insurance  must 
be  made  in  writing,  according  to  the  printed 
forms  prepared  by  the  *Company.  [*  1 23 
Such  application  shall  contain  the  place  where 
the  property  is  situated  ;  of  what  materials  it 
is  composed;  Its  dimensions,  number  of  chim- 
neys, fire-places  and  stoves;  how  constructed, 


NOTE.— Insurance— Construction    of 
nrers  to  inquiries  as  to  bulMing*. 

The  above  case  of  French  v.  Chenango  Co.  Mut. 
Ins.  Co..  was  questioned  In  Wilson  v.  HcTkimor  Co. 
Mut.  Ins.  Co.,  6  N.  Y..  53.  Compare,  also,  Jennings 
v.  Chenango  Co.  Mut.  Ins.  Co..  2  Den.,  75 :  (JaU>»  v. 
Madl«on  Co.  Mut.  Ins.  Co.,  2  N.  Y..  43:  8.  C..  5  N.  Y.. 
469:  Hurritt  v.  Saratoga  Co.  Mut.  F.  Ins.  Co..  5  Hill, 
188;  Chaffee  v.  Cattaraiifrus  Co.  Mut.  Ins  Co.,  18  N. 
Y.,  376:  Rrown  v.  Cattanuigus  Co.  Mut.  Ins.  Co.,  18 
N.  Y..  385:  Ollligan  v.  Com.  F.  Ins.  Co..  20  Hun, 93. 

Warrantie*  and  repratentation*.  Conn-tire  Muckay 
v.  Khinelander,  1  Johns.  Cas.,  408,  note. 
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and  for  what  occupied ;  its  relative  situation  as 
to  other  buildings;  distance  from  each,  if  less 
than  ten  rods;  for  what  purpose  occupied;  and 
whether  the  property  is  incumbered;  by  what 
and  to  what  amount;  and  if  the  applicant  has 
a  less  estate  than  in  fee,  the  nature  of  the  es- 
tate." The  application  for  insurance  con- 
tained a  description  of  three  buildings  as 
standing  within  the  distance  of  ten  rods  from 
the  paper-mill  insured;  but  two  others,  viz.:  a 
plough  shop  and  dwelling  house,  also  stand- 
ing within  the  ten  rods,  were  not  mentioned. 
February  23,  1842,  the  property  insured  was 
accidentally  destroyed  by  fire,  and  this  action 
was  brought  to  recover  for  the  loss  thus  sus- 
tained. The  defendants  moved  for  a  nonsuit 
on  the  ground  that  the  plaintiffs  had  not  men- 
tioned m  their  application  all  the  buildings 
standing  within  ten  rods  of  the  one  insured, 
but  had  omitted  the  plough-shop  and  dwelling- 
house.  The  circuit  judge  granted  a  nonsuit, 
and  the  plaintiffs  now  moved  for  a  new  trial 
on  a  bill  of  exceptions. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

Mr.  D.  Wright,  for  defendants. 

By  the  Court,  Beardsley,  /.  At  the  close 
of  the  testimony  the  counsel  for  the  defendants 
objected  that  the  plaintiffs  could  not  recover, 
on  the  ground  that,  when  the  application  for 
insurance  was  made,  and  the  policy  executed, 
a  dwelling-house  and  plough-shop  stood  with- 
in less  than  ten  rods  of  the  paper-mill,  and 
were  not  described  or  referred  to  in  the  appli- 
cation. The  objection  was  sustained  by  the 
circuit  judge,  and  the  plaintiffs  were  non- 
suited . 

The  property  insured  is  mentioned  in  the 
policy  as  an  undivided  half  of  a  paper-mill, 
and  the  machinery  and  stock  therein;  and  then 
follows  this  clause,  "  reference  being  had  to 
the  application  of  said  J.  &  T.  Trench,  for  a 
1 24*]  more  particular  description,  *and  the 
conditions  annexed,  as  forming  a  part  of  this 
policy."  The  conditions  are  thus  undoubtedly 
made  a  part  of  the  contract  of  insurance;  as 
much  so  as  if  embodied  in  the  policy.  Burritt 
v.  Fire  Ins.  Co.,  5  Hill,  188.  (See,  Roberts  v. 
Insurance  Co.,  3  Hill,  501.)  But  it  is  otherwise 
with  the  application.  That,  as  it  seems  to  me, 
is  referred  to  for  the  mere  purpose  of  describ- 
ing and  identifying  the  property  insured,  and 
not  to  incorporate  its  statements  into  the  policy 
as  parts  thereof.  The  material  question  in  the 
present  case,  however,  would  not,  in  my  judg- 
ment, be  changed,  if  the  application  could  be 
regarded  as  a  part  of  the  contract  of  insurance. 

One  of  the  conditions  thus  inserted  in  the 
policy  is  in  these  words:  "All  applications 
for  insurance  must  be  made  in  writing,  accord- 
ing to  the  printed  forms  prepared  by  the  Com- 
pany. Such  application  shall  contain  the 
place  where  the  property  is  situated;  of  what 
materials  it  is  composed;  its  dimensions,  num- 
ber of  chimneys,  fire-places  and  stoves;  how 
constructed,  and  for  what  occupied;  its  rela- 
tive situation  as  to  other  buildings;  distance 
from  each,  if  less  than  ten  rods;  for  what  pur- 
pose occcupied;  and  whether  the  property  is 
incumbered;  by  what  and  to  what  amount:  and 
if  the  applicant  has  a  less  estate  than  in  fee,  the 
nature  of  the  estate." 

This  condition  constitutes  part  of  the  con- 
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tract  of  insurance,  and  amounts  to  an  express 
warranty  by  the  assured  that  his  application 
truly  describes  or  indicates  all  the  buildings 
within  less  than  ten  rods  from  the  paper-mill,  (b) 
In  De  Hahn  v.  Hartley.  1  T.  R. ,  343,  Ld. Mans- 
field said:  "  A  warranty  in  a  policy  of  insur- 
ance is  a  condition  or  a  contingency,  and  un- 
less that  be  performed,  there  is  no  contract.  It 
is  perfectly  immaterial  for  what  purpose  a 
warranty  is  introduced;  but  being  *in-[*125 
serted,  the  contract  does  not  exist  unless  it  be 
literally  complied  with."  "The  very  meaning 
of  a  warranty,"  observed  Ashhurst,  J.,  in  the 
same  case,  "is  to  preclude  all  questions  wheth- 
er it  has  been  substantially  complied  with;  it 
must  be  literally  so."  "  In  a  case  of  warranty 
it  is  perfectly  immaterial  whether  the  misde- 
scription  is  the  result  of  fraud  or  mistake;  it 
is  a  condition  precedent,  and  no  excuse  can  be 
received  for  the  non  performance  of  it."  Per 
Sutherland,  J.,  in  Fowler  v.  Fire  Ins.  Co.,  7 
Wend.,  270;  and  see,  Snyder  v.  Farmers'  Ins. 
&  Loan  Co.,  13  Id.,  92;  8.  C.,  16  Id.,  481; 
Alston  v.  Mutual  Ins.  Co.,  4  Hill,  329;  Ellis, 
Ins.,  28. 

The  application  in  this  case  describes  some 
of  the  buildings  standing  within  ten  rods  of 
the  property  insured,  but  omits  all  mention  of 
the  plough  shop  and  dwelling-house.  Here 
then  is  a  violation  of  warranty  on  the  part  of 
the  plaintiffs,  and  so  far  as  respects  the  paper- 
mill  and  the  machinery,  if  that  should  be  re- 
garded as  part  of  the  realty,  I  see  no  ground 
on  which  the  defendants  can  be  made  liable. 

But  this  Company  may  insure  personal  prop- 
erty as  well  as  buildings;  L.  of  1836,  p.  314, 
sec.  1 ;  and  the  present  policy  is  upon  both  de- 
scriptions of  property.  The  machinery  insured 
may  be  so  attached  to  the  building  as  to  be 
deemed  a  part  thereof,  although  there  is  noth- 
ing in  this  case  to  hhow  how  that  was;  but  the 
stock  was  unquestionably  personal  property. 
Now,  although  the  policy  may  be  void  as  an 
insurance  on  the  paper-mill,  including  the  ma- 
chinery, if  that  was  part  of  the  mill,  it  still 
may  be  valid  as  to  the  personal  property.  The 
condition  relied  on  by  the  defendants  refers 
exclusively  to  applications  for  insurance  upon 
buildings.  It  requires  the  applicant  to  state 
where  the  property  is  situated;  its  materials, 
dimensions,  construction,  chimneys,  fire-places 
and  stoves;  its  distance  from  other  buildings, 
and  the  purpose  for  which  it  is  occupied.  All 
this  is  sensible  and  intelligible,  when  under- 
stood in  reference  to  buildings;  but  would  be 
absurd  and  unintelligible  when  applied  to  per- 
sonal property. 

The  attention  of  the  "circuit  judge  does  not 
appear  to  have  *been  called  to  the  fact  [*1 26 
that  this  policy  was  upon  personal  property, 
as  well  as  upon  a  building.  Had  it  been,  I 
apprehend  he  would  not  have  nonsuited  the 
plaintiffs  for  the  breach  of  a  condition  which 
can  have  no  possible  reference  to  anything  but 
the  insurance  on  the  building.  As  to  that,  I 
agree  that  the  objection  was  fatal;  but  the 

(ft)  The  conditions  contained  also  the  following 
provision :  "  If  any  person  insuring1  any  property 
in  this  company  shall  make  any  misrepresentation 
or  concealment  in  the  application,  etc.,  such  insur- 
ance shall  be  void  and  or  no  effect."  Tn  regard  to 
the  question  of  warranty,  therefore,  the  case  was  in 
substance  like  that  of  Burritt  v.  Fire  Ins.  Co.,  5 
Hill.  188. 
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plaintiffs  were,  notwithstanding,  entitled  to  re- 
cover the  value  of  the  personal  property  in- 
sured. 

The  nonsuit  should  be  set  aside,  and  a  new 
trial  ordered. 

Mule  accordingly. 

Followed— 10  Hun,  430. 

Overruled— 6  N.  Y.,59;  73  N.  Y.,  461;  29  Am.Rep., 
190 :  25  Barb.,  504. 

Criticised— 9  Barb.,  200. 

Distinguished— 10  Barb.,  286  ;  11  Barb.,  634. 

Reviewed— 42  Mo.,  130. 

Cited  in— 5  Denio,  327  ;  18  N.  Y.,  379 ;  9  Barb.,  202 ; 
60  Barb.,  101 ;  Edm.,  234 ;  3  Dill.,  486 ;  59  Am.  Dec., 
«94,  699  (2  Ohio  St.,  452). 


PATTISON  ET  AL.  v.  ADAMS,  Sheriff,  etc. 

A  declaration  in  replevin  for  taking  and  detaining 
goods  must  show  that  the  plaintiff  has  either  a  gen- 
eral or  special  property  in  them.  An  allegation  that 
he  is  entitled  to  the  possession  will  not  answer. 

Citations— 1  Chit.  PL,  170-173,  244.  245.  271,  272,  286, 
413,  414,  572,  7th  Am.  ed. ;  Co.  Litt.,  145  b ;  Steph.  N. 
P.,  2484,  2490 ;  3  Serg.  &  R.,  20 ;  9;Mass.,  265 :  Wilk.  on 
Repl.,  3, 162 ;  Gilb.  Repl.,  151 ;  2  Chit.  PL,  835,  n.  h, 
«43,  844 :  Lill.  Bnt.,  347 ;  Rep.  t.  Hard.,  118 ;  2  Str., 
1023:  3Bulst.,  303;  1  Ld.  Raym.,  239;  2  Ld.  Raym., 
S90 ;  7  T.  R.,  391,  399 ;  19  Wend.,  408 :  20  Wend.,  57 ;  15 
Wend.,  656 ;  2  R.  8..  522,  sees.  1,  6,  36,  39. 

"DEPLEVIN.  The  plaintiffs  declared  for 
Xt  "that  the  defendant,  heretofore,  to  wit  : 
on  the  8th  day  of  July,  1843,  at  Albany,  etc., 
took  one  canal-boat,  called  The  Montreal,  and 
three  bay  horses,  goods  and  chattels  of  which 
the  said  plaintiffs  were  entitled  to  the  posses- 
sion, etc.,  and  that  the  said  defendant  unjustly 
detains  the  same,"  etc. 

The  defendant  demurred, assigning  for  cause, 
among  other  things,  that  the  declaration  con- 
tained no  allegation  of  property  in  the  plaint- 
iffs, either  general  or  special.  The  plaintiffs 
joined  in  demurrer. 

Mr.  E.  C.  Litchfield,  for  defendant. 

Messrs.  Clark  and  Pattison,  for  plaintiffs. 

By  the  Court,  Beardsley,  J.  The  declara- 
tion is  bad.  It  shows  no  right  or  title  in  the 
plaintiffs  upon  which  replevin  will  lie.  This 
action  can  only  be  maintained  by  one  who  has 
127*]  the  *general  or  a  special  property  in 
the  thing  taken  or  detained.  1  Chit.  PI.,  170- 
173,  7th  Am.  ed.;  Co.  Litt.,  145  b;  Stephens. 
N.  P.,  2484  ;  Harris  v.  Smith,  3  Serg.  &  R.,20; 
Warren  v.  Leland,  9  Mass.,  265  ;  Wilk.  Repl., 
3;  Gilb.  Repl.,  151.  The  plaintiff,  therefore, 
must  set  up  such  a  right  or  title  in  his  declara- 
tion, or  it  will  be  wholly  insufficient  for  his 
purpose. 

The  usual  allegation  is,  that  the  goods  taken 
or  detained  were  the  goods  of  the  plaintiff.  2 
Chit.  PI.,  843,  844  ;  Wilk.  Repl.,  162;  andsee, 
2  Lill.  Ent.,  347.  An  averment  of  this  nature 
1s  essential  to  the  plaintiff's  right  of  action,  as 
it  asserts  his  right  of  property  in  the  goods  ; 
although  any  other  words  of  equivalent  im- 
port may  undoubtedly  be  substituted.  Frank- 
Jfe  v. Reeves, Rep.  t.  Hard., 118;  8. C.. 2  Sir.,  1023. 
Whitman  v.  Hawkins,  8  Bulst.,  303;  Fontleroy 
v.  Aylmer,  1  Ld.  Raym..  289  ;  Jose  v.  MM*.  2 
Id.,  890  ;  1  Chit.  PI.,  418.414;  2 Id..  885,n.A; 
Wtbb  v.  Fox,  7  T.  R.,  891,  899 ;  Stephens,  N. 
P.,  2490. 

This  declaration  does  not  allege  that  the 
goods  in  question  belonged  to  the  plaiu tiffs, nor 
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anything  to  that  effect ;  but  simply  that  they 
were  "goods  and  chattels  of  which  the  said 
plaintiffs  were  entitled  to  the  possession." 
Pleading  is  a  statement  of  facts,  and  not  of  the 
evidence  of  facts.  1  Chit.  PL,  244,  245,  271, 
272,  286,  572.  And  if  it  were  true  that  one  who 
is  entitled  to  the  possession  of  chattels  must 
necessarily  have  a  general  or  special  property 
therein,  still,  in  pleading  his  right,  the  fact, 
and  not  the  evidence,  should  be  alleged.  Dan- 
iels v.  Hattenbeck,  19  Wend.,  408;  Fidler  v. 
Delavan,  20  Id.,  57  ;  Church  v.  Oilman,  15  Id., 
656.  This  is  decisive  of  the  question  before  us, 
and  I  choose  to  dispose  of  it  on  this  single 
ground. 

The  statute  has  extended  the  remedy  by  re- 
plevin to  a  new  class  of  cases,  viz. :  the  wrong- 
ful detention  of  chattels,  although  the  original 
taking  may  not  have  been  tortious  ;  2  R.  S. , 
522,  sees.  1,  6,  86,  39  ;  but  it  does  not  author- 
ize the  action  in  either  form,  unless  the  plaint- 
iff has,  as  at  common  law,  the  general  or  a 
special  property  in  the  thing  in  contest.  In 
this  case  the  declaration  does  not  show  that 
the  plaintiffs  have  or  had  any  such  property  in 
*the  goods  and,  therefore,  the  action  [*128 
of  replevin  will  not  lie. 

The  defendant  is  entitled  to  judgment  on  the 
demurrer,  with  leave  to  amend,  on  the  usual 
terms. 

Ordered  accordingly. 

Same  case— H.  &  D.,  426. 

Cited  in— H.  &  D.,  428,  429,  430 ;  49  N.  Y.,  260 ;  55  N. 
Y..  672 ;  68  N.  Y.,  449 ;  72  N.  Y..  173 ;  8  Barb.,  219 ;  19 
Barb.,  481 ;  12  Abb.  N.  S.,  321 ;  6  Bos.,  162 ;  35  Super.. 
557 ;  36  Super.,  67. 


HAYS  ».  STONE  ET  AL. 

Payment  by  Note— Principal  and  Agent —  Viola- 
tion of  Instructions  by  Agent — His  Responsi- 
bility. 

Taking  the  bill  or  note  of  a  third  person  for  an  an- 
tecedent debt  will  not  extinguish  it  unless  the  par- 
ties expressly  so  agree. 

Where  an  agent,  having  a  sum  of  money  in  his 
hands  belonging  to  the  principal,  is  directed  to  remit 
it  by  purchasing  and  forwarding  a  bill  of  exchange. 
in- slmuM  purchase  the  bill  with  such  money,  and 
not  by  using  his  own  credit. 

The  law  will  not  permit  an  agent  to  violate  his  in- 
structions with  impunity,  nor  to  use  the  property  of 
the  principal  for  his  own  profit.  Per  Bearasley,  J. 

In  February,  1837.  S.,  a  resident  of  New  Vork,  re- 
ceived a  sum  of  money  as  the  ag«nt  of  H.,  who  re- 
sided in  Liverpool,  and  was  directed  to  remit  it  by 
purchasing  and  forwarding  a  bill  of  exchange.  S. 
thereupon  purchased  a  bill  on  his  own  credit,  at  a 
premium  of  11^6  per  cent.,  which  he  forwarded  to 
II.  at  10  per  cent.,  that  being  the  rate  at  which  sim- 
ilar bills  were  then  selling  for  cash.  H.  kept  the  bill 
until  November.  1839,  having  in  the  meantime  made 
various  unsuccessful  efforts  to  collect  it,  and  was 
then  first  informed  that  it  had  not  been  purchased 
with  his  money.  He  immediately  wrote  to  S.,  noti- 
fying him  that  the  bill  would  not  be  regarded  as 
payment,  and  shortly  afterwards  brought  an  action 
against  him  for  money  had  and  received.  Held, 
that  the  action  was  maintainable. 


NOTE.— PromtHsorv  note  a*  payment  of  precedent 
deltt.  See.  Kellogg  v.  Richards,  14  Wend.,  116  and 
notes  cited. 

Principal  and  (went— Rati flea tion  hy  principal. 
See,  Moss  v.  Rossie  Lead  Mining  Co..  5  Hill,  137,  nnU ; 
Blood  v.  Goodrich.  12  Wend..  526.  note. 

Duty  of  factor,  as  to  remittance-  Leverlck  v.  Meigs. 
1  Cow.,  045,  note. 

Factor*  and  agent*  Ixmnd  to  foUow  instructions  of 
principal*.  Bell  v.  Palmer,  6  Cow.,  128,  note. 
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Otherwise,  bad  S.  purchased  the  bill  with  the 
money  of  H. ;  or  had  H.,  after  receiving  the  bill,and 
with  full  knowledge  of  the  manner  in  which  it  had 
been  purchased,  chosen  to  adopt  the  transaction, and 
treat  the  bill  as  his  own.  Per  Beardsley, ./. 

Citations-5  Wend.,  85,  490 :  1  Cow.,  290 ;  5  Hill,  200, 
448;  5  Johns.,  68;  17  Johns.,  840;  23  Wend.,  345:  5 
Hill,  395;  3  Chit.  Com.  L..  215;  Story.  Agen..  sees. 
60,  77.  96,  192.  199,  200.  207.  208,  214,  218,  340:  1  Barn.  & 
C.,  186;  SCranch,  439;  1  Camp..  527;  4  Camp..  183; 
Beawes,  Lex.  Mer..  44,  46 ;  Paley,  Ag.,  3,  4. 25. 26.  33. 
37,  39.  46;  3  Camp..  43 ;  4  Madd..  413;  HVes..  378;  7 
Sim.,  178 ;  2  Ves.,  318 ;  3  B.  &  Aid.,  616 ;  1  Brock.,  108. 

ON  error  from  the  Superior  Court  of  the  City 
of  N.  Y. ,  where  Hays  sued  Stone  and  oth- 
ers for  money  had  and  received,  and  the  case 
was  this :  Hays  was  a  merchant  residing  in 
Liverpool,  England,  and  the  defendants  were 
his  agents  in  the  City  of  N.  Y.  Between  Jan- 
uary 20  and  February  6,  1837,  various  sums  of 
money  belonging  to  the  plaintiff  were  received 
by  the  defendants,  and  were  placed  by  them 
to  the  credit  of  the  plaintiff.  February  15, 
1837,  the  defendants  purchased  and  sent  the 
plaintiff  a  bill  of  exchange  for  the  money, 
129*]  *drawn  by  Brooks,  Brothers  &  Co..  N. 
Y.,  upon  W.  F.  Brooks  &  Co.,  Liverpool, pay- 
able to  the  plaintiff's  order,  at  London,  sixty 
days  after  sight.  The  bill  was  sold  to  the  de- 
fendants at  11-J  per  cent,  premium,  but  they 
charged  the  plaintiff  only  10  per  cent.,  that 
being  the  rate  at  which  similar  bills  were  then 
selling  for  cash.  The  plaintiff's  money  was  not 
used  in  the  purchase  of  the  bill, but  the  defend- 
ants gave  their  note  for  it  at  sixty  days,  which 
was  duly  paid.  Upon  the  arrival  of  the  bill, 
the  plaintiff  wrote  to  the  defendants,  acknowl- 
edging its  receipt,  and  saying  it  should  be 
placed  to  their  credit  at  maturity.  By  reason 
of  the  insolvency  of  Brooks,  Brothers  &  Co., 
and  of  W.  F.  Brooks  &  Co.,  the  plaintiff  was 
unable  to  collect  anything  upon  the  bill.  He 
was  not  apprised  of  its  having  been  purchased 
on  credit  until  some  time  in  November,  1839, 
when  he  immediately  wrote  to  the  defendants, 
saying  he  should  not  regard  the  bill  as  payment, 
but  should  hold  them  responsible.  It  appeared 
that  the  plaintiff  had  sued  the  drawers  of  the 
bill  in  September,  1837,  and  recovered  judg- 
ment in  November  following. 

The  plaintiff's  counsel  insisted  on  the  trial, 
that.inasmuchas  the  defendants  had  purchased 
the  bill  by  using  their  own  credit  and  not  with 
the  money  of  the  plaintiff,  they  had  violated 
their  duty,  and  were  liable  in  this  action.  The 
court  charged  the  jury,  however,  that  the  re- 
mittance of  the  bill  was  a  payment  fo  the 
plaintiff,  and  that  the  mode  of  purchase  did 
not  affect  the  question  ;  to  which  charge  the 
plaintiffs  counsel  excepted.  The  jury  found 
a  verdict  in  favor  of  the  defendants,  on  which 
judgment  was  afterwards  rendered,  and  the 
plaintiff  thereupon  brought  error. 

Mr.  S.  P.  Staples,  for  plaintiff  in  error. 

Mr.  W.  S.  Johnson,  for  defendants  in 
error. 

By  the  Court,  Beardsley,  J.  If  this  should 
be  regarded  as  an  ordinary  case  between  debtor 
and  creditor,  the  plaintiff'  was  clearly  entitled 
to  recover.  Viewed  in  that  light,  the  defend- 
13O*]  ants  *were  his  debtors  to  the  amount 
claimed  in  the  suit,  and  which,  so  far  as  I  see. 
has  not  been  in  any  manner  paid  off,  satisfied 
or  discharged. 
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The  only  mode  in  which  satisfaction  is  pre- 
tended to  have  been  made  is  by  the  bill  of  ex- 
change of  Brooks,  Brothers  &  Co. ,  which  the 
defendants  transmitted  to  the  plaintiff  in  Feb- 
ruary, 1837.  But  the  mere  receipt  of  this  bill 
by  the  plaintiff  did  not  cancel  the  previous 
indebtedness  of  the  defendants,  and  it  does 
not  appear  there  was  any  agreement  that  such 
should  be  its  effect.  On  the  contrary,  the 
plaintiff  received  the  bill  to  be  placed  to  the 
credit  of  the  defendants  "  at  maturity,"  or,  in 
other  words,  when  actually  paid  to  him.  There 
has  been  no  lache  on  the  part  of  the  plaintiff 
which  would  charge  him  with  the  amount  of 
the  bill, and  I  am  unable  to  perceive  any  ground 
on  which  it  can  be  held  to  have  been  a  satis- 
faction of  the  pre-existent  debt. 

It  is  settled  that  the  acceptance  of  the  bill  or 
note  of  a  third  person  does  not  cancel  a  pre- 
vious debt,  unless  it  is  agreed  to  be  received 
in  absolute  payment  and  satisfaction.  Subse- 
quent events  may  charge  the  creditor  with  the 
amount  of  the  bill  or  note  ;  as  where  he  neg- 
lects to  make  demand  and  give  notice,  by  which 
the  security  of  some  of  the  parties  is  lost,  or 
where,  without  the  assent  of  the  debtor  from 
whom  it  was  received,  the  bill  or  note  is  can- 
celed on  receiving  other  security  in  its  stead. 
But  the  mere  acceptance  of  a  bill,  as  was  the 
case  here,  has,  I  believe,  never  been  deemed 
to  be  a  payment  of  a  previous  debt.  Olcott  v. 
Rathbone,  5  Wend.,  490  ;  Bk.  v.  Fletcher,  Id., 
85;  Muldon  v.  Whitlock,  1  Cow.,  290;  Artcher 
v.  Zeh,  5  Hill,  200:  WaydeU  v.  Luer,  Id.,  448; 
Tobey  v.  Barber,  5  Johns.,  68;  Smithy.  Rogers, 
17  Id.,  840  ;  Dayton  v.  Trull,  28  Wend.,  345. 
The  case,  however,  was  not  argued  as  one  sim- 
ply between  debtor  and  creditor,  to  be  disposed 
of  as  the  fact  of  payment  might  or  might  not 
be  established,  but  as  a  transaction  between 
principal  and  agent,  and  to  be  governed  by  the 
law  applicable  to  that  relation  ;  and  this,  I 
agree,  is  the  aspect  in  which  it  should  be  re- 
garded. 

The  money  was  received  by  the  defendants 
as  agents  for  the  *plaintiff,  they  being  [*131 
fully  authorized  for  that  purpose.  It  was  in 
their  hands,  with  the  responsibilities  and  the 
rights  of  agents,  and  was  not  money  for  which 
they  were  at  once  liable  to  be  sued  as  debtors. 
No  cause  of  action  arose  against  them  by  the 
mere  receipt  of  the  money;  but  a  demand  and 
refusal  to  pay,  or  some  misapplication  of  the 
money,  or  some  violation  of  orders,  was  nec- 
essary to  be  shown,  before  any  right  of  action 
would  be  established  in  favor  of  the  plaintiff. 
(See,  Lillie  v.  Eoyt.  5  Hill,  395.) 

It  does  not  appear  what  express  directions, 
if  any,  were  given  by  the  plaintiff,  as  to  the 
mode  of  transmitting  the  money  to  him  when 
received  by  the  defendants.  But  it  may  fair- 
ly be  inferred  I  think  that  they  were  expressly 
directed  to  remit  the  money  by  a  bill  of  ex- 
change, or.if  left  without  express  instructions, 
that  they  were  fully  authorized  so  to  remit, 
such  being  the  usual  course  in  business  of  that 
description.  3  Chit.  C.  L.,  215  ;  Story,  Ag., 
sees.  60,  77,  96,  199. 

On  receiving  the  money  the  defendants  sent 
the  bill  of  exchange  of  Brooks,  Brothers  <fe  Co. 
to  the  plaintiff,  for  the  purpose  of  paying  or 
providing  for  the  payment  of  the  amount  in 
their  hands.  The  bill  was  not  payable  on 
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demand,  but  at  sixty  days  after  sight.  If  the 
defendants,  however,  had  not  previously  been 
authorized  to  remit  by  a  bill  at  sixty  days,  the 
plaintiff  may  fairly  be  said  to  have  ratified  this 
act  of  his  agents.  In  this  respect  he  acted  with 
full  knowledge  of  what  the  agents  had  done, 
and  he  did  not  object  that  they  were  unauthor- 
ized to  remit  by  bill,  or  that  the  bill  should 
have  been  payable  at  an  earlier  day  ;  and  he 
ought  not  now  to  be  allowed  to  start  such  an 
objection. 

But,  beyond  this,  I  see  nothing  which  can 
aid  the  defendants  on  the  principle  of  a  ratifi- 
cation of  their  acts.  If  in  other  respects  they 
violated  their  instructions,  it  is  not  shown  that 
the  plaintiff  has  in  any  manner  waived  his 
rights,  or  affirmed  their  unauthorized  acts. 

An  act  wholly  unauthorized  at  the  time  may, 
unquestionably,  be  adopted  so  as  to  bind  the 
132*]  party  for  whom  it  was  assumed  to  *be 
done ;  and  this,  as  to  such  party,  would,  for 
every  purpose,  be  equivalent  to  its  original  au- 
thorization. In  this  manner  an  agent  may  be 
absolved  by  his  principal  from  the  conse- 

Suences  of  his  own  misconduct.  But  ratifica- 
on  is  an  act  with  knowledge,  and  must  be 
unequivocal  in  its  character.  Nothing  like 
this  appears  in  the  present  case,  and  no  act  of 
the  principal,  in  ignorance  of  the  misconduct 
of  his  agent,  can,  as  to  the  latter,  amount  to  a 
ratification,  or  relieve  him  from  the  responsi- 
bility he  has  thus  incurred. 

The  case,  then,  must  be  decided  now  as  it 
would  have  been  at  the  moment  the  bill  came 
to  the  hands  of  the  plaintiff.  If  it  was  then  a 
payment  to  him  of  the  money  received  by  the 
defendants,  it  is  so  now  ;  and  if  it  was  not  a 
payment  then,  the  amount  is  still  unsatisfied. 
Nothing  has  since  occurred  to  change  the 
rights  or  liabilities  of  the  respective  parties. 

The  defendants  had  received  money  for  the 
plaintiff,  and  I  assume  that  they  were  express- 
ly directed  to  remit  it  by  a  bill  of  exchange, 
or,  such  being  the  usage  in  business  of  this  de- 
scription, that  they  were,  in  the  absence  of  ex- 
press instructions,  authorized  on  that  ground 
thus  to  remit  the  money.  If  express  orders 
were  given,  they  must  have  been  to  purchase 
a  bill  and  forward  it  to  the  principal  ;  and  if 
an  authority  to  remit  by  bill  is  to  be  inferred, 
it  must  be  an  authority  to  the  same  effect.  The 
direction  would  be  to  invest  the  money  of  the 
principal  in  a  bill  of  exchange,  and  send  that 
to  him,  that  he  might  in  this  way  receive  what 
was  his  due.  No  principal  would  have  di- 
rected his  agent  otherwise.  He  would  not 
have  directed  the  purchase  of  a  bill  on  credit, 
but,  on  the  contrary,  would  have  directed  it 
to  be  paid  for  out  of  his  own  money  in  the 
hands  of  the  agent.  Such  an  order  the  prin- 
cipal would  have  a  right  to  give,  and  obedience 
to  It  would  be  the  duty  of  the  agent.  If  obeyed 
in  good  faith,  the  agent  would  be  exonerated 
from  all  liability  for  the  money,  whatever  the 
result  might  be.  Money  thus  paid  out  by  the 
agent,  would  be  paid  for  the  benefit  of  the 
principal,  and  would,  in  law,  be  equivalent  to 
a  direct  payment  to  the  principal.  A  bill  thus 
138*]  purchased  would  be  his  property;  *and 
if  a  loss  occurred  by  the  failure  of  the  parties 
to  the  bill,  it  would  be  the  loss  of  the  princi- 
pal, and  not  of  the  agent. 

But  in  the  present  case,  instead  of  investing 
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the  plaintiff's  money  in  a  bill  of  exchange,  as 
should  have  been  done,  the  defendants  applied 
it  to  their  own  use.  This  act  was  wholly  un- 
authorized, and  as  it  has  never  been  ratified  by 
the  plaintiff,  the  defendants  are  still  responsi- 
ble, unless  they  have  in  some  manner  canceled 
the  claim  founded  on  the  double  ground  of  a 
violation  of  orders  and  an  unauthorized  use 
of  the  money  of  their  principal. 

It  was  said  on  the  argument,  however,  that 
this  claim  was  extinguished  by  the  bill  of  ex- 
change of  Brooks,  Brothers  &  Co. ,  and  it  was 
urged  that  sending  this  bill  to  the  plaintiff  was 
equivalent  to  an  investment  of  his  own  money 
in  a  good  bill,  and  remitting  that  to  him  in 
the  usual  way. 

The  bill  sent  to  the  plaintiff  was  purchased 
by  the  defendants  with  their  own  credit,  and 
not  with  the  money  of  their  principal  then  in 
their  hands.  They  purchased  it  at  a  premium 
of  1H  per  cent,  because  they  bought  on  cred- 
it, the  cash  premium  being  but  10  per  cent. 
It  is  true,  the  defendants  charged  the  plaintiff 
a  premium  of  10  per  cent,  only,  so  that,  in  this 
respect,  he  was  not  injured  by  the  extra  pre- 
mium agreed  to  be  paid  by  the  defendants  ; 
and  the  price  paid  and  the  price  charged  are 
only  material  to  be  noted,  as  showing,  beyond 
all  question,  thai  the  bill,  when  purchased,  be- 
longed to  the  defendants,  and  not  to  the  plaint- 
iff. 

But  the  use  of  the  plaintiff's  money  by  the 
defendants,  and  this  purchase  of  a  bill  by  their 
own  credit,  as  a  substitute  for  the  plaintiff's 
money,  were  plainly  not  in  conformity  with 
any  orders  the  principal  had  given  to  his 
agents.  His  money  was  not  paid  out  for  the 
bill,  but  took  a  different  direction.  The  pur- 
chase of  the  bill  was  not  an  act  of  the  defend- 
ants as  agents,  but  was  their  own  individual 
concern.  The  bill  bought  was  not  the  plaint- 
iff's property,  when  purchased,  and  it  may 
well  be  asked,  when  and  how  did  he  make  it 
his  own?  It  was  sent  as  a  mode  of  remitting 
the  money  to  him,  and  he  received  it,  not  as 
payment,  but  to  be  such  when  payment  was 
actually  made. 

*When  the  bill  came  to  the  plaintiff's  [*  1 34 
hands,  he  was  ignorant  of  the  manner  in  which 
it  had  been  procured,  although  he  had  a  right 
to  infer  that  it  had  been  purchased  with  his 
own  funds.  The  bill  turned  out  to  be  worth- 
less, and  as  soon  as  the  plaintiff  learned  that 
his  money  had  been  used  by  his  agents  for 
their  own  benefit,  and  that  the  bill  sent  to  him 
was  their  property,  and  not  his  ;  that  it  had 
been  bought  by  their  note,  and  not  with  his 
money,  he  repudiated  the  whole  transaction, 
and  called  upon  them  for  payment. 

Had  the  defendants,  when" they  sent  the  bill 
to  the  plaintiff,  apprised  him  of  what  had  been 
done,  and  he  had  remained  silent,  bis  acqui- 
escence might  have  been  conclusive  against 
him.  Prince  v.  Clark,  1  Barn.  &  C.,  180.  But 
such  intelligence  was  not  communicated  to  the 
plaintiff.  He,  doubtess,  believed  at  the  time,  as 
he  had  a  right  to  do,  that  his  own  money  had 
been  paid  out  for  the  bill,  and  his  claim  is  not 
impaired  or  affected  by  anything  which  has 
since  occurred. 

Had  the  truth  been  disclosed  to  the  plaintiff 
when  the  bill  first  came  to  his  hands,  he,  un- 
doubtedly, might  have  refused  to  receive  it, 
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and  the  defendants  would  have  been  bound  to 
make  immediate  payment.  They  had  used  his 
money  without  authority,  for  which  a  bill 
owned  by  the  defendants  was  sent  to  him  as 
though  it  had  been  his  own  property.  The 
plaintiff  never  agreed  to  purchase  this  bill  of 
the  defendants,  and  if  it  was  theirs  when  re- 
ceived by  the  plaintiff,  as  it  surely  was,  it  is 
theirs  still.  There  has  been  no  change  of  title 
since.  The  bill  was  received  in  ignorance  of 
the  manner  in  which  it  had  been  procured, 
and  of  the  fact  that  the  defendants  had,  in  vio- 
lation of  their  duty,  appropriated  the  money 
in  their  hands  to  their  own  use.  When  the 
truth  came  to  his  knowledge,  the  plaintiff  re- 
pudiated everything  in  relation  to  the  bill,  and 
demanded  payment  of  his  money,  as  in  my 
opinion  he  had  full  right  to  do. 

It  is  the  first  and  the  highest  duty  of  an  agent 
to  adhere  faithfully  to  the  orders  of  his  princi- 
pal, and  any  deviation  in  this  respect  will  make 
him  responsible  for  the  consequences.  It  will 
not  aid  the  agent  that  he  intended  no  injury  to 
his  principal,  nor  even  that  he  intended  the 
1 35*]  act  to  be  a  positive  benefit  to  *him.  The 
question  in  such  cases  is,  not  whether  the  agent 
acted  from  good  motives  and  without  fraud, 
but  whether  he  acted  in  conformity  with  his 
instructions.  Story,  Ag.,  sees.,  192,  199;  Man- 
eUav.  Barry,  3  Cr.,  439;  Beawes,  Lex.  Mer., 
44,  46;  3  Chit.  C.  L.,  215;  Paley,  Ag.,  3;  Cat- 
lin  v.  Bell,  4  Camp.,  183. 

The  law  will  not  permit  an  agent  to  violate 
his  instructions  with  impunity,  or  to  use  the 
property  of  his  principal  in  any  manner  for  his 
own  profit.  "No  man  should  be  allowed  to  have 
an  interest  against  his  duty."  Thompson  v. 
Havelock,  1  Camp.,  527. 

If  he  trades  with  money  or  property  which 
he  holds  as  agent,  and  makes  a  profit  thereby, 
he  must  account  for  it  to  his  principal.  Paley, 
Ag.,  3,  4;  Story,  Ag.,  sees.  192,  207,  214,  340; 
3  Chit.  C.  L.,  216;  Diplock  \.  Blackburn,  3 
Camp. ,  43. 

If  he  deposits  the  money  of  his  principal,  in 
his  own  name,  with  a  banker  who  becomes  in- 
solvent, the  agent  must  bear  the  loss.  Story, 
Ag.,  sees.  200,  208,  218;  Mousey  v.  Banner,  4 
Madd.,  413 ;  Wren  v.  Kirton,  11  Ves.,  378  ;  3 
Chit.  C.  L.,  215;  Macdonnett  v.  Harding,  7  Sim., 
178;  Paley,  Ag.,  46.  If  employed  to  make  pur- 
chases, the  agent  cannot  buy  of  himself.  Pa- 
ley,  Ag.,  33,  37;  Massey  v.  Davies,  2  Ves.,  318; 
3  Chit.  C.  L.,  217. 

These  defendants  were  authorized  to  pur- 
chase a  bill  of  exchange  for  the  plaintiff,  with 
his  own  money  then  in  their  hands;  but  instead 
of  this,  they  forwarded  to  him  a  bill  of  which 
they  were  themselves  the  owners;  one  which 
they  had  purchased  with  their  own  means  at 
one  price,  but  which  they  charged  to  the  plaint- 
iff at  another.  It  was  in  reality  an  effort  to  put 
off  to  the  plaintiff,  without  apprising  him  of 
the  truth,  a  bill  of  exchange  of  which  the  de- 
fendants were  owners.  They  should  have  in- 
formed their  principal  that  the  bill  was  their 
property,  not  his;  when  he  would  have  exer- 
cised his  own  judgment  in  accepting  or  refus- 
ing it. 

An  agent  authorized  to  sell  cannot  barter  the 
property  of  his  principal.  If  he  is  limited  as  to 
136*]  the  price,  he  makes  himself  *liable  by 
selling  below  the  sum  fixed.  And  if  directed 
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to  sell  for  cash,  he  cannot  give  credit.  Paley 
Ag..  25,  26.  39;  3  Chit.  C.  L.,  218,  219;  Ouer- 
retro  v.  Peile,  3  B.  &  Aid.,  616. 

It  is  said  that  the  defendants  did  no  injury 
to  the  plaintiff  by  using  his  money  for  their 
own  purpose,  as  they  sent  to  him  what  was  re- 
garded at  the  time  as  a  good  bill  of  exchange 
to  pay  for  it.  The  bill,  it  is  urged,  was  pur- 
chased bonaf.de,  of  a  house  in  good  credit,  and 
it  could  make  no  difference  to  the  plaintiff  that 
it  was  paid  for  by  a  note,  and  not  with  his 
money.  But  the  answer  to  this  is,  that  what 
the  agents  did  was  a  violation  of  orders  and, 
consequently,  a  breach  of  duty.  They  con- 
verted his  money  to  their  own  use  without  au- 
thority, and  he  now  calls  upon  them  for  it.  In 
such  a  case  it  is  not  material  to  inquire  wheth- 
er anything  was  lost  by  what  the  agent  did  in 
regard  to  another  matter,  or  whether  he  acted 
in  good  faith.  He  cannot  raise  these  questions 
in  answer  to  a  claim  upon  him  founded  on  a 
violation  of  orders.  Every  excess  of  authority 
is  at  the  hazard  of  the  agent.  He  is  entitled  to 
his  stipulated  compensation,  but  to  nothing 
more.  The  law  is  justly  jealous  of  every  effort 
to  make  an  additional  profit  to  himself  in  trans- 
acting the  business  of  his  employer. 

I  feel  no  disposition  to  relax  the  restraints 
which  the  law  has,  most  wisely  in  my  opinion, 
imposed  on  agents.  They  are  constantly  and 
extensively  employed  in  the  most  important 
and  delicate  concerns  of  life.  Much  the  larger 
share  of  the  active  business  of  the  world 
is  transacted  through  the  medium  of  agents. 
They  are  objects  of  an  honorable  confidence 
which  should  never  be  violated.  Their  duty 
is  plain.  If  orders  are  given  they  should  be 
obeyed.  If  the  skill  and  judgment  of  the  agent 
are  to  be  his  guides,  let  them  be  exerted  and 
exercised  in  good  faith,  and  in  conformity  with 
the  known  and  approved  usage  in  similar 
cases.  These  simple  rules  cover  his  whole  duty. 

It  can  never  be  right  to  violate  the  lawful  or- 
ders of  an  employer;  but  it  is  a  grievous  wrong 
to  do  so  with  a  view  to  one's  own  profit.  Here 
the  defendants,  instead  of  investing  the  plaint- 
iff's money  in  a  bill  of  exchange,  applied  it  to 
their  own  use.  *By  this  act  they  made  [*137 
themselves  liable  to  an  action  for  the  money, 
and  that  liability  is  still  uncanceled.  They 
are  wrong  doers,  and  should  bear  the  loss. 
Short  v.  Skipwith,  1  Brockenb.,  108. 

In  my  opinion  the  judgment  of  the  Superior 
Court  should  be  reversed,  and  a  venire  de  now 
issued. 

Ordered  accordingly. 

Affirmed-3  Denio.  575. 
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Precedent  debt— Note,  etc.,  taken  in  payment  of. 
Cited  in-2  T.  &  C.,  343 ;  2  Duer,  259 ;  2  K  D.  S.,  Ill ; 
11  Legr.  Obs.,  279. 

Also  cited— 13  Barb.,  301. 


IN  THE  MATTER  OP- 


-,  an  Alien. 


Alien — Naturalization — Proof  of  Residence. 

In  proceedings  Instituted  for  the  purpose  of  nat- 
uralizing an  alien,  his  residence  cannot  be  estab- 
lished by  affidavit,  but  must  be  proved  in  court  by 
the  testimony  of  witnesses. 
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Nor  are  affidavits  admissible  to  establish  the  alien's 
good  moral  character,  or  his  attachment  to  the  prin- 
ciples of  our  government ;  though  on  these  points 
his  own  oath  is  admissible. 

The  oath  of  the  alien,  however,  should  be  corrob- 
orated by  other  evidence.  Semble. 

Citations— Act,  April  14. 1802,  sees.  1,  3,  sub.  2,  4,  3 
Laws  C.  S.,  475 ;  476,  sec.  1,  sub.  3, 4 ;  Act,  March  22, 
1816,  ch.  32.  sees.  1,  2.  6  Laws  U.  S.,  23 ;  Act,  May  24, 
1828,  ch.  106,  sees.  1, 2,  8  Laws  TJ.  8.,  132. 

"YTATURALIZATION.  A  question  arose  at 
II  the  last  general  Term  respecting  the  admis- 
sibility  of  affidavits,  taken  out  of  court,  to  es- 
tablish the  right  of  citizenship,  in  the  course 
of  proceedings  instituted  for  the  purpose  of 
naturalizing  an  alien.  The  question  was  held 
under  advisement  until  the  present  term,  when 
the  following  opinion  was  delivered. 

By  tfo  Court,  Beardsley,  J.  An  alien,  in 
time  of  peace,  and  still  more  in  time  of  war,  is 
subject  to  various  disabilities.  He  is  ineligible 
to  office,  and  in  public  elections  has  no  suf- 
frage. As  against  the  State,  he  cannot,  without 
its  express  assent,  hold  title  to  real  property, 
and  as  his  blood  is  without  "heritable  quality," 
he  can  neither  take  nor  transmit  any  right  or 
title  by  descent.  Naturalization  removes  these 
disabilities,  and  in  vests  the  recipient  with  most 
of  the  rights  of  a  native  born  citizen.  Citizen- 
ship is,  therefore,  in  every  point  of  view  a  most 
important  and  valuable  right.  And  to  this 
138*]  right,  ennobling  and  valuable  *as  it  is, 
conferring  upon  the  possessor  high  political  as 
well  as  civil  privileges,  every  free  white  alien 
is  entitled,  on  complying  with  the  prescribed 
terms  and  conditions. 

As  the  law  now  is,  this  right  is  only  to  be  ac- 
quired by  making  application  to  a  court  of  com- 
petent  jurisdiction,  supported  by  sufficient  le- 
gal proof,  and  obtaining  the  judgment  of  the 
court  thereon. 

1.  There  must  be  an  application  for  admis- 
sion to  the  right  of  citizenship  made  in  due 
form  to  one  of  the  courts  indicated  in  the  Acts 
of  Congress  on  the  subject.     Act  of  April  14, 
1802,  sees.  1,  3,  3  L.  U.  8.,  475;  Act  of  March, 
22,  1816,  ch.  82,  sec.  2;  6  L.  U.  S.,  23;  Act  of 
May  24,  1828,  ch.  106,  sec.  2,  8  L.  U.  S..  132. 

2.  The  application  must  be  supported  by  le- 
gal proof  of  the  facts  on  which  it  rests.     The 
proceedings  are  strictly  judicial.  The  alien  who 
applies  for  admission  asserts  a  compliance  on 
his  part  with  the  prescribed  conditions,  and  he 
must  furnish  the  requisite  proof  of  what  he  so 
alleges,  or  he  establishes  no  right. 

The  Act  of  April  J4,  1802,  already  referred 
to,  declares  that  the  court  "shall  be  satisfied" 
of  the  residence  of  the  applicant,  for  the  proper 
period  ;  and  that  "  It  shall  further  appear  to 
their  satisfaction  that,  during  that  time,  he  has 
behaved  as  a  man  of  good  moral  character,  at- 
tached to  the  principles  of  the  Constitution  of 
the  United  States, and  well  disposed  to  the  good 
order  and  happiness  of  the  same."  Then  fol- 
lows a  proviso  "that  the  oath  of  the  applicant 
shall,  in  no  case,  be  allowed  to  prove  his  resi- 
dence." 8  L.  U.  S.,  476.  sec.  1,  sub.  8,  4. 

This  Act  does  not  in  terms  declare  in  what 
manner  the  court  shall  become  satisfied  of  the 
residence  of  the  applicant, and  of  his  good  mor- 
al character  and  correct  principles, but  it  leaves 
no  room  for  doubt  on  the  subject.  As  between 
parties  litigant, their  admissions  and  agreement 
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may  satisfy  a  court  of  the  existence  or  non-ex- 
istence of  material  facts  ;  but  in  applications 
for  naturalization  there  are  no  hostile  parties 
who  can  adjust  or  establish  anything  by  way 
of  stipulation.  The  court  cannot  take  the  mere 
statement  of  any  person  unsupported  by  an 
oath.  Such  a  course  would  be  unprecedented 
in  a  court  of  justice  ;  *and  beyond  all  [*139 
question,  upon  the  terms  of  this  Act  alone,  the 
court  would  be  bound  to  require  legal  evidence 
to  establish  all  the  facts  upon  which  the  judg- 
ment is  finally  to  be  rendered. 

The  proviso  declares  that  the  oath  of  the  ap- 
plicant shall  not  be  allowed  to  prove  his  resi- 
dence. From  this  it  is  to  be  inferred  that  the 
residence  is  to  be  proved;  and  to  be  proved  by 
the  oath  of  some  one  other  than  the  applicant 
himself,  (a) 

I  grant  it  may  also  be  inferred  from  the  lan- 
guage of  the  proviso  that  the  oath  of  the  ap- 
plicant is  allowable  to  prove  his  good  moral 
character  and  correct  principles.  It  is  a  nega- 
tive provision,  pregnant  with  an  affirmative  ; 
it  prohibits  the  allowance  of  his  oath  to  prove 
residence,  and  impliedly  affirms  that  it  may  be 
received  for  other  purposes  required  by  the  sec- 
tion. And,  in  my  opinion,  the  applicant's  oath 
may  be  received  for  these  purposes,  although 
upon  such  facts  as  the  general  moral  conduct 
of  a  party,  and  the  rectitude  of  his  principles, 
which  are  commonly  susceptible  of  proof  by 
witnesses,  I  should  hold  that  it  was  but  rea- 
sonable to  require  some  evidence  beyond  his 
oath. 

The  oath  of  a  party  is  never  to  be  taken  as 
evidence  in  his  own  favor  upon  which  a  court 
is  finally  to  adjudicate,  except  where  it  is  made 
so  by  statute.  It  seems  to  me  the  Act  of  Con- 
gress has,  to  a  limited  extent.given  such  effect 
to  the  oath  of  an  applicant  for  naturalization. 
But  as  to  residence,  the  oath  of  the  party  can- 
not be  taken,  and  this  fact  must  be  established 
to  the  satisfaction  of  the  court  in  some  other 
manner.  This  is  not  to  be  effected  by  an  in- 
spection of  the  party,  nor  by  the  mere  declara- 
tion of  bystanders;  but  must  be  proved  by  ju- 
dicial testimony. 

Undoubtedly,  the  Legislature  may  make  ex 
parte  affidavits  competent  evidence  in  any  case, 
as  they  have  done  in  various  instances,  by  ex- 
press enactment.  But  this  only  proves  that, 
without  such  enactments,  affidavits  are  inad- 
missible, and  can  never  be  received.  I  have  no 
difficulty  in  holding  that  affidavits  cannot  be 
received  or  read  as  evidence  in  any  case  upon 
*which  a  court  is  to  render  a  final  judg-  [*  1 4O 
ment,  unless  the  Legislature  have  declared,  in 
every  unequivocal  terms,  that  such  shall  be 
their  effect.  If  the  present  question,  therefore, 
depended  exclusively  upon  the  Act  of  1802, 
affidavits  ought  not  to  be  received  as  evidence. 

But  in  1816  "An  Act  Relative  to  Evidence  in 
Cases  of  Naturalization"  was  passed,  which 
provides  that  the  fact  of  residence  is  to  "be 
proved  by  the  oath  or  affirmation  of  citizens  of 
the  United  States,  which  citizens  shall  be  named 
in  the  record  as  witnesses;"  and  when  so  "sat- 
isfactorily proved,"  the  place  or  places  where 
the  applicant  has  resided  must  be  stated  in  the 
record  with  the  names  of  the  witnesses.  Act 

(a)  As  to  the  meaning  of  the  word  "  proof  "  see, 
Brown  v.  Hlnchman,9  Johns.,  75;  Lenox  v.  Ina.  Co.. 
3  Johns.  Cms.,  224. 
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of  March  22,  1816,  sec.  2,  6  L.  U.  8.,  28.  To 
the  like  effect  is  the  Act  of  May  24,  1828,  8  L. 
U.  8.,  182. 

These  Acts,  in  most  respects,  are  declaratory 
of  the  previous  law,  as  the  residence  must  be- 
fore have  been  proved  by  the  oath  of  witnesses 
or  a  witness;  or.in  other  words.must  be  proved 
by  legal  testimony.  But  by  these  Acts  there 
must  DC  witnesses;  one  alone  is  not  enough:  and 
they  must  be  citizens;  not  aliens.as  they  might 
have  been  under  the  Act  of  1802. 

I  entertain  no  doubt,  therefore,  that  affidavits 
cannot  be  legally  received  in  these  cases,  and 
that  no  court  should  ever  read  them,  or  hear 
them  read,  as  evidence  to  prove  the  right  of 
citizenship. 

Certain  things  are  to  be  done  in  open  court; 
Act  of  April  14,  1802,  sec.  1,  sub.  2,  4;  and  of 
these  the  court  has  judicial  notice.  But  in  re- 
spect to  other  matters,  as  residence,  good  mor- 
als, and  sound  principles,  they  must  be  proved. 
I  have  supposed  the  oath  of  the  applicant  al- 
lowable as  evidence  for  some  of  these  purposes, 
but  that  ex  parte  affidavits  cannot  be  received 
for  any  purpose. 

What  has  been  suggested  is  of  course  not  to 
be  understood  as  excluding  such  documentary 
evidence  as  is  allowed  by  law.  Act  of  Apr.  14, 
1802,  sec.  1,  sub.  1,  2;  and  seethe  Act  of  Mar. 
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22,  1816,  ch.  82,  sec.  1  ;  also,  the  Act  of  May 
24.  1828,  ch.  106,  sec.  1.  This  description  of 
evidence  is  received  on  peculiar  grounds. 

*3.  The  right  of  citizenship  is  finally  [*  1 4 1 
conferred  by  the  judgment  of  the  court.  This 
judgment  can  only  be  rendered  when  the  court 
has  become  satisfied  that  all  the  conditions  of 
naturalization  have  been  complied  with.  By 
the  1st  section  of  the  Act  of  April  14,  1802, 
aliens  are  to  be  admitted  as  citizens  on  the  con- 
ditions specified,  "and  not  otherwise.  "  The 
court,  therefore,  must,  in  the  language  of  the 
Act,  be  "satisfied"  that  all  these  conditions 
have  been  complied  with  ;  that  the  residence 
of  the  applicant,  and  his  behavior,  have  been 
such  as  the  law  requires  ;  and  that  his  attach- 
ment to  our  form  of  government  is  firm  and 
sincere.  These  are  imperative  duties  resting 
upon  the  court,  which  cannot  be  evaded  or 
overlooked.  Judgment  cannot  in  these  cases 
pass  by  default, or  as  a  matter  of  course.  There 
is  no  one  to  be  defaulted,  and  the  judgment  of 
the  court  should  be  the  result  of  an  honest  con- 
viction, wrought  in  the  mind  by  the  evidence 
given,  and  the  declarations  of  the  applicant. 
If  the  applicant  thus  establishes  hiscase.he  has 
proved  a  right  to  which  he  is  entitled  ;  but  if 
he  fails  to  establish  the  requisite  facts,  he  has 
no  honest  claim  to  a  judgment  in  his  favor. 
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143*]    *VANDEVENTER  «.   PHILLIPS. 

Default — Return  of  Plea  as  Served  too  Late — 
Waiver  of  other  Objections. 

Where,  on  a  motion  to  set  aside  a  default  for  not 
pleading,  it  appeared  that  a  plea  was  served  in  due 
season,  and  that  the  plaintiff  returned  it,  stating:  to 
the  defendant's  attorney  that  the  service  was  too 
late,  without  mentioning  any  other  objection :  held, 
that  the  plaintiff  could  not  urg-e  the  non-payment 
of  postage  on  the  letter  inclosing  the  plea  as  a 
around  for  denying  the  motion,  but  that  he  must 
be  confined  to  the  ground  taken  by  him  in  the  first 
Instance. 

MR.  A.  Taber,  for  the  defendant,  moved 
to  set  aside  a  default  for  not  pleading  en- 
tered by  the  defendant.  He  read  an  affidavit 
showing  that  a  plea  was  served  by  mail  in  due 
season,  and  that  the  plaintiff's  attorney  re- 
turned it,  alleging  that  it  was  not  served  in 
time,  but  mentioning  no  other  irregularity. 

Mr.  N.  Hill.  Jr.,  contra,  read  an  affidavit 
of  the  plaintiff's  attorney  showing  that  the  plea 
came  charged  with  postage. 

The  Chief  Justice  said  the  objection  as  to 

Rostage  could  not  now  be  urged  by  the  plaint- 
I.  He  should  be  confined  to  the  ground  taken 
by  him  in  the  first  instance,  that  being  the  only 
one  which  the  defendant  had  any  reason  to 
suppose  would  be  relied  on  in  opposition  to  the 
motion. 

Motion  granted. 


144*]    'REYNOLDS  v.  WARNER. 

Attendance  of  a  Counselor  as  Witness — Retainer 
of— Witness  Fees. 

O.,  a  counselor  of  this  court,  while  attending  the 
circuit  pursuant  to  a  subpoena  served  on  the  part 
of  the  defendant,  was  retained  by  him  to  try  the 
cause,  and  did  try  it;  the  counsel  previously  re- 
tained for  that  purpose  not  being1  in  attendance. 
Held,  that  the  defendant  was  entitled  to  be  allowed, 
in  the  taxation  of  costs,  the  fees  for  G.'s attendance 
as  a  witness,  notwithstanding  the  provision  in  2  R. 
8.,  651,  sec.  15. 

WITNESS  fees.  Mr.  Gait,  a  counselor  of  this 
court,  was  subpoenaed  by  the  defendant 
as  a  witness,  and  attended  the  trial  according- 
ly. After  his  arrival  at  the  circuit,  he  was  re- 
tained by  the  defendant  to  try  the  cause;  other 
counsel  previously  engaged  for  that  purpose 
having  failed  to  attend!  It  appeared  that  Mr. 
Gait  was  subpoenaed  in  good  faith,  and  that 
he  was  a  material  witness  for  the  defendant. 
A  verdict  was  rendered  in  favor  of  the  defend- 
ant, and  he  claimed  the  right  of  taxing  fees 
for  Mr.  (Jail's  attendance  as  a  witness,  not- 
withstanding he  had  tried  the  cause.  The  tax- 
ing officer  allowed  the  charge;  and  now, 
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Mr.  A.  Taber,  for  the  plaintiff,  moved  for 
a  re-taxation,  insisting  that  nothing  could  be 
allowed  for  Mr.  Gait's  attendance  as  a  witness. 
He  cited  2  R.  S.,  651,  sec.  15. 

Mr.  M.  T.  Reynolds,  contra. 

The  Chief  Justice  said  the  case  was  not 
within  the  mischief  which  the  statute  was  de- 
signed to  remedy,  and  that  the  decision  of  the 
taxing  officer  was  correct. 

Motion  denied. 


*CHAMBERLIN  ».  NOTES.  [*145 

A  plaintiff  will  not  be  allowed  to  amend  by  adding 
a  defendant,  after  plea  in  abatement  founded  upon 
the  non-joinder,  except  within  the  time  and  under 
the  limitations  prescribed  by  the  96th  Rule. 

A  MENDMENT.  To  a  declaration  against 
J\.  one  of  two  partners  on  a  note  made  by 
the  firm,  the  defendant  pleaded  the  non-joinder 
of  his  copartner  in  abatement.  The  plaintiff 
replied  the  discharge  of  such  copartner  under 
the  Bankrupt  Law,  and  the  defendant  de- 
murred to  the  replication.  After  the  lapse  of 
more  than  twenty  days  from  the  time  when 
the  plea  in  abatement  was  put  in, 

Mr.  A.  Taber,  for  the  plaintiff,  moved  for 
leave  to  amend  by  making  the  partner  not 
joined  a  co-defendant. 

Mr.  N.  Hill.  Jr.,  contra. 

The  Chief  Justice  said  that  a  plaintiff  de- 
siring to  amend  by  adding  a  defendant,  after  a 
plea  in  abatement  has  been  interposed  founded 
upon  the  non-joinder,  must  comply  strictly 
with  the  provisions  of  the  96th  Rule.  Rules 
of  Sup.  Court,  1837,  p.  43. (a) 

Motion  denied.(b) 

(a)  This  rule  was  abolished  by  the  revision  of  1845. 
See  Rules  of  Sup.  Court,  1845. 

•  '<>  Amendments  of  this  nature  are  not  allowed 
in  England  even  to  save  the  plaintiff's  demand  from 
the  operation  of  the  Statute  of  Limitations.  Rob- 
erts v.  Bate,  6  Ad.  &  Ell.,  778. 


•ANONYMOUS. 
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The  plaint itT  may  move  to  strike  out  a  plea  as 
frivolous  after  he  has  demurred  to  it. 

MR.  A.  Taber,  for  the  plaintiff,  moved  to 
strike  out  a  plea  as  frivolous  after  it  had 
been  demurred  to. 

Mr  R.  L.  Joice,  contra,  said  the  motion 
should  have  been  made  before  the  plaintiff  de- 
murred; and  that  no  precedent  could  be  found 
for  moving  afterwards.  But, 
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The  Chief  Justice  granted  the  motion,  ob- 
serving that  the  point  had  been  frequently  de- 
cided. 

Rule  accordingly. (a) 

(a)  See,  Heaton  v.  Bartlett,  13  Wend..  672 :  Mel- 
ville v.  Ha/litt,  18  Wend.,  680 ;  Rules  of  Sup.  Court, 
1837,  No.  86;  Rules  of  Sup.  Court,  1846,  No.  87; 
Maury  v.  Van  Arnum,  1  Hill,  370;  Lowry  v.  Hall, 
Id.,  663 ;  Fisher  v.  Pond.  Id.,  672. 


BAILEY  ET  AL. 

t>. 

THE  MAYOR,  etc.,  of  the  CITY  OP  NEW 
YORK. 

The  3d  section  of  the  Act  passed  May  7, 1844,  au- 
thorizing1 Interest  to  be  taxed  upon  verdicts,  etc., 
Sees.  L.  of  1844,  p.  608,  does  not  apply  to  verdicts 
rendered  before  the  Act  was  passed,  but  is  to  be 
construed  prospectlvely. 

Citation— Laws.  1844,  p.  508. 

TNTEREST  on  verdict.  June  21,  1843,  the 
-L  plaintiffs  obtained  a  verdict  against  the  de- 
fendants of  $62,888.73,  in  a  special  action  on 
the  case  for  negligence.  The  defendants 
moved  for  a  new  trial  in  October,  1843,  and  in 
May,  1844,  the  motion  was  denied.  June  3, 
1844.  the  plaintiff s  perfected  judgment,  having 
previously  taxed  their  costs  ex  parte.  They 
then  gave  notice  of  re-taxation,  and  the  only 
objection  raised  before  the  taxing  officer  was 
147*]  to  the  following  item:  *"Interest  on 
amount  of  verdict  from  June  21st,  1843,  to 
to  June  3d,  1844,  eleven  months  and  thirteen 
days— $4,194.31."  The  taking  officer  allowed 
the  item,  and  now 

Mr.  S.Cowdrey.for  the  defendants,  moved 
for  a  re-taxation. 

Messrs.  E.  P.  Hurlbut  and  D.  Cady,  for 
the  plaintiffs,  insisted  that  the  interest  charged 
was  taxable  under  the  3d  section  of  the  Act 
passed  May  7,  1844.  Sess.  L.  of  1844,  p.  508. 

By  the  Court,  Nelson.  Ch.  J.  As  the  ver- 
dict in  the  present  case  was  rendered  before 
the  Act  of  1844  was  passed,  the  charge  for  in- 
terest should  have  been  disallowed.  Notwith- 
standing the  peculiar  phraseology  of  the  sec- 
tion relied  on  by  the  plaintiffs'  counsel,  we 
think  it  ought  not  to  be  so  construed  as  to  give 
it  a  retroactive  effect. 

Motion  granted. 

Cited  in-2  Denio,  190;  43  N.  Y.,  136 ;  48  N.  Y.,  61 ; 
95  N.  Y.,  441 ;  4  Keyes,  253 ;  2  Abb.  App.  Dec.,  402, 
403 ;  20  Hun,  392 ;  10  Allen,  393. 


THE  PEOPLE  v.  MARY  BODINE. 

Change  of  Venue — Affidavits  for. 

The  venue  will  not  be  changed  in  a  criminal  case 
upon  affidavits  ex  pressing  mere  belief  that  the  pris- 
oner cannot  obtain  a  fair  and  impartial  trial  in  the 
county  where  the  indictment  was  found  ;  but  the 
affidavits  must  set  forth  the  facts  and  circum- 
stances, so  that  the  court  may  judge  whether  the 
application  is  well  founded. 

The  allegation  that  a  fair  and  impartial  trial  can- 
not be  had  must  be  clearly  established,  or  the  venue 
will  not  be  changed. 

Citations— 3  Burr.,  1330 ;  1 W.  Bl.,  378 ;  1  Chit.  Cr.  L., 
200 ;  Roscoe,  Cr.  Ev.,  236 ;  7  Cow.,  137-139 ;  1  Hill.  179. 

MOTION  in  behalf  of  the  defendant,  who 
was  indicted  in  the  County  of  Richmond, 


NOTE.— Change  of  venue— Fair  trial.    See,  Scott  v. 
Gibbs,  2  Johns.  Cas.,  116,  note. 
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to  change  the  venue  to  the  City  and  County  of 
N.  Y.,  on  the  ground  that  a  fair  and  impartial 
trial  could  not  be  had  in  the  former  county. 
The  facts  are  sufficiently  stated  in  the  opinion 
of  the  court. 

Messrs.  C.  De  Witt  and  D.  Graham,  for 
defendant. 

Mr.  L.  C.  Clark,  District  Atty.,  for  the 
people. 

*By  the  Court,  Nelson,  Ch.  J.  The  [*148 

prisoner  was  indicted  and  tried  at  the  last  June 
Term  of  the  Court  of  Oyer  and  Terminer  held  in 
and  for  the  County  of  Richmond, for  the  alleged 
murder  of  Emeline  Houseman.  The  trial  con- 
tinued through  some  ten  days,  and  the  jury, 
after  an  absence  of  about  seventeen  hours, 
were  discharged  by  the  court,  on  the  ground 
that  they  were  unable  to  agree  upon  a  verdict. 
The  indictment  has  since  been  removed  into 
this  court  by  certiorari,  pursuant  to  the  stat- 
ute, and  a  motion  made  on  behalf  of  the  pris- 
oner to  change  the  venue  from  the  County 
of  Richmond  to  the  City  and  County  of  N. 
Y. ,  upon  the  allegation  that  a  fair  and  impar- 
tial trial  cannot  be  had  in  the  former  county. 
As  these  motions  are  becoming  somewhat  com- 
mon of  late,  I  have  looked  into  the  papers 
with  a  view  to  ascertain  whether  any  general 
rule  of  practice  has  been  established  on  the 
subject;  and  if  not,  to  endeavor  to  settle  some 
rule  by  which  cases  of  this  kind  may  here- 
after be  governed. 

The  leading  authority  bearing  upon  the 
question  is  Rexv.  Harris,  3  Burr.,  1330;  S.  C., 
1  W.  Bl.,  378.  The  affidavit  upon  which  the 
motion  was  founded  stated  generally  the  be- 
lief of  the  deponents  that  a  fair  and  impartial 
trial  could  not  be  had  in  the  county  where  the 
venue  was  laid,  without  setting  forth  the  facts 
and  circumstances  forming  the  grounds  of 
such  belief.  The  judges  denied  the  motion  for 
this  defect,  and  determined  that  the  facts  and 
circumstances  showing  that  a  fair  trial  could 
not  be  had  must  be  set  forth  in  the  affidavits, 
so  as  to  enable  the  court  to  judge  for  itself 
whether  or  not  the  allegation  was  well  found- 
ed ;  and  further,  that  the  inability  to  obtain  a 
fair  and  unprejudiced  jury  should  be  clearly 
established.  This  view  of  the  question  has 
been  taken  in  all  the  subsequent  books  and 
cases.  1  Chit.  Cr.  L.,  200;  Roscoe,  Cr.  Ev., 
236;  People  v.  Vermtlyea,  7  Cow.,  137-139;  Peo- 
ple v.  Webb,  1  Hill,  179. 

I  think  the  rule  founded  in  good  sense,  and 
that  its  practical  operation  will  prove  an  es- 
sential check  upon  the  facility  with  which 
these  motions  may  be  got  up  by  the  prisoner 
and  his  friends,  from  a  too  ready  apprehension 
of  undue  prejudice.  It  *will  guard  [*14$> 
against  any  abuse  of  the  practice  by  the  pris- 
oner, and  at  the  same  time  afford  him  every 
reasonable  means  and  opportunity  of  chang- 
ing the  place  of  trial,  when  undue  prejudice 
and  partiality  really  exist  to  an  extent  incom- 
patible with  a  pure  and  wholesome  administra- 
tion of  the  law. 

I  have  looked  attentively  into  the  affidavits 
for  and  against  the  motion,  produced  on  the 
hearing,  and  feel  quite  confident  that  a  case 
has  not  been  made  out  within  the  foregoing 
principles.  There  are  very  few  facts  disclosed 
upon  which  to  predicate  the  conclusion  of  a 
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prevailing  prejudice  against  the  prisoner;  and 
these  are  countervailed,  refuted  or  explained 
awav  by  the  opposing  papers.  Opinions  and 
belief  expressed  on  the  subject  I  lay  entirely 
out  of  the  case.  The  fact  of  undue  prejudice 
as  derived  from  conversations  and  inquiry 
among  the  inhabitants  of  the  county,  is  met 
by  an  equal  if  not  greater  array  of  testimony 
on  the  other  side.  Some  bias  and  prejudice 
will  always  exist  in  a  community  where  guilt 
is  suspected;  and  in  most  cases  of  crimes,  es- 
pecially if  of  a  flagrant  character,  a  prima 
fade  case  of  undue  feeling  and  excitement 
may  be  easily  established.  We  must  general- 
ly rely  upon  the  opposing  affidavits  to  rectify 
any  partial  or  limited  views  that  may  be  thus 
given  of  the  state  of  the  public  mind. 

The  readiness  with  which  an  unexception- 
able jury  was  impaneled  on  the  trial  already 
had  in  this  case,  is  also  entitled  to  considerable 
weight.  I  admit  that  the  trial,  and  the  pub- 
licity consequently  given  to  the  facts  disclosed 
thereon,  have  added  to  the  number  who  may 
have  prejudged  the  case  one  way  or-  the  other. 
But  making  all  due  allowance  for  this,  I  am 
satisfied  upon  the  affidavits  before  me  that  a 
fair  and  impartial  jury,  in  the  true  spirit  of 
the  criminal  code — a  jury  omni  exceptione  ma- 
jores — will  readily  be  found  among  the  free- 
holders and  inhabitants  of  the  County  of  Rich- 
mond ;  and  that  the  motion  to  change  the 
venue  should,  therefore,  be  denied. 

Motion  denied. (a) 

Reviewed— 5  How.  Pr.,  27 ;  3  Co.  R.,  77. 
Cited  in— 3  Hun,  561 ;  6  T.  &  C.,  330 ;  16  How.  Pr., 
109 ;  4  Park.,  605 ;  21  Wis.,  172 ;  16  Minn.,  289. 

(a)  An  attempt  was  afterwards  made  to  impanel  a 
jury  in  the  County  of  Richmond,  but  without  suc- 
cess: whereupon  the  district  attorney  moved  to 
change  the  venue,  and  the  motion  was  granted. 


15O*]         *Ex  PAKTE  WILSON. 

Sale  of  Tenant's  Interest  in  a  Lease  on  Execu- 
tion—  When  in  Bight  of  Redemption. 

Where  the  tenant's  interest  in  a  lease  originally 
given  for  twenty-one  years  was  sold  on  execution, 
but  less  than  five  years  of  the  term  remained  un- 
ezpired  at  the  time  of  the  sale ;  held,  that  no  right 
of  redemption  existed,  though  the  lease  contained 
a  covenant  for  renewal. 

Citations— Laws,  1837,  p.  640;  7  Wend.,  466;  17 
Wend., 674 ;  20  Wend.,  416. 

T>  EDEMPTION.  June  9, 1841,  H.Wilson  ob- 
JLV  tained  a  judgment  in  the  Supreme  Court 
against  Evert  A.  Banker.  The  latter  was  then 
the  owner  of  a  leasehold  interest  in  two  lots 
situated  in  Delancy  St.,  in  the  City  of  N.  Y., 
viz. :  lots  Nos.  809  and  815.  The  lease  of  lot 
No.  809  was  for  twenty-one  years  from  Jan- 
uary 1,  1826,  with  a  covenant  for  renewal  on 
the  expiration  of  the  term,  at  the  option  of  the 
lessee;  and  the  other  lease  was  for  the  same 
number  of  years  from  May  1, 1826,  with  a  like 
covenant  for  renewal.  February  14,  1843,  the 
right  and  title  of  Banker  was  sold  by  the  sheriff 
on  a  judgment  older  than  that  of  Wilson,  and 
a  certificate  given  to  the  purchaser.  At  the 
proper  time  in  May,  1844,  Wilson  tendered  the 
requisite  documentary  evidence  of  his  right  to 
redeem,  together  with  the  purchase  money, 
etc.,  and  demanded  a  deed  of  the  sheriff,  but 
the  latter  refused  to  give  one.  A  motion  was 
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now  made  for  a  mandamus  in  behalf  of  Wil- 
son, commanding  the  sheriff  to  give  a  deed. 

Mr.  H.  Wilson,  in  person. 

Mr.  J.  C.  Hart,  contra. 

By  the  Court,  Nelson,  Ch.  J.  The  right  to 
redeem  turns  upon  the  true  construction  of  the 
Act  of  May  16,  1837,  Sess.  L.  of  1837,  p.  540, 
as  the  judgment  was  not  a  lien  upon  a  term 
for  years  at  common  law,  7  Wend.,  466,  nor 
within  the  original  redemption  law.  17  Wend., 
674;  20  Id.,  416. 

The  Act  of  1837  provides  that  the  Revised 
Statutes  relating  to  the  sale  and  redemption  of 
real  estate  "shall  be  applicable  to  *the  [*151 
sale  and  right  of  redemption  of  leasehold  prop- 
erty, where  the  lessee,  or  the  assignee  of  the 
lessee,  shall  be  possessed  of  at  least  five  years 
unexpired  term  of  the  lease,  and  also  of  any 
building  that  may  be  erected  thereon." 

In  the  present  case,  one  of  the  leases  will 
expire  January  1,  1847,  and  the  other  May  1, 
1847;  both  short  of  five  years  from  the  time  of 
the  sale,  which  was  February  14,  1843. 

It  was  suggested  on  the  argument  that  the 
time  should  be  calculated  from  the  docketing 
of  the  judgment  under  which  the  redemption 
was  sought;  but  I  can  perceive  no  ground  for 
that  position.  The  Act  refers,  in  respect  to 
time,  either  to  the  sale,  or  to  the  period  of  re- 
demption; and  the  better  construction,  I  think, 
is  in  favor  of  the  former.  The  Legislature  in- 
tended to  give  the  right  of  redeeming  to  the 
defendant  or  creditor,  in  cases  where  an  un- 
expired term  of  five  years  has  been  sold  under 
the  execution. 

It  was  further  suggested  that  the  covenant 
for  renewal  should  be  regarded  as  a  virtual 
prolongation  of  the  term,  within  a  liberal 
construction  of  the  Act.  But  this  would  be 
substituting  a  mere  right  resting  in  contract, 
for  a  fixed  and  definite  interest  in  the  land  ; 
the  only  interest  or  estate  which  the  Act  men- 
tions or  contemplates. 

I  am  of  opinion  that  the  motion  for  man- 
damus should  be  denied. 

Ordered  accordingly. 


ENOS  ET  AL.  v.  FOSTER. 

On  bringing  error  to  reverse  a  judgment  of  the 
C.  P.  rendered  upon  certiorari  to  a  justice's  court, 
the  party  prosecuting  the  writ  must  give  security, 
notwithstanding  the  provision  in  2  R.  8..  597,  sec.  31. 

rpHE  plaintiffs  brought  error  to  reverse  a 
JL  judgment  of  the  Monroe  C.  P.,  rendered 
upon  certiorari  to  a  justice's  court,  but  gave  no 
bail  in  error.  And  now, 

*Mr. ,  for  the  defendant,  [*152 

moved  to  supersede  or  quash  the  writ,  and 
cited  2  R.  S..  595,  sees.  26-30. 

'/  •  H.  H.  Martin,  contra,  said  the  sections 
cited  were  not  applicable  to  writs  of  error 
brought  for  the  reversal  of  decisions  made  on 
certiorari.  He  cited  and  commented  on  2  R. 
S.,  597,  sec.  81.  But, 

Beardsley, ./. ,  was  of  opinion  that  the  case 
was  within  the  general  rule  requiring  security 
to  be  given  on  bringing  writs  01  error,  and  that 
the  motion  should,  therefore  be  granted. 

Ordered  accordingly  .(a) 
(a)  See,  Bess.  L.  of  1836,  p.  794.  sec.  2. 
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153*]  *ZIMMERMAN 

0. 
CHRISMAN,  Impleaded,  etc. 

Action  for  Assault  and  Battery— When  Defend- 
ant Held  to  Bail. 

To  warrant  an  order  for  holding:  the  defendant  to 
bail  in  an  action  for  an  assault  and  battery,  some 
special  reason  must  be  shown  beyond  a  good  cause 
of  action  :  e.  g.,  that  he  is  a  transient  person,  resid- 
ing out  of  the  jurisdiction  of  the  court. 

The  same  rule  is  applicable  to  actions  for  defa- 
mation. 

Citations— 2  Cai.,  47 ;  2  Johns.,  293 ;  20  Johns.,  337 : 
Bag-ley,  Cham.  Pr.,  74.  75. 

ACTION  for  an  assault  and  battery.  On  an 
affidavit  of  an  unprovoked  assault  upon 
and  a  grievous  beating  of  the  plaintiff,  the  de- 
fendant was  held  to  bail  in  the  sum  of  $400 
under  a  judge's  order  for  that  purpose.  And 
now, 

Mr.  H.  C.  Whelpley,  for  the  defendant, 
moved  to  vacate  the  order  on  the  ground  that 
the  affidavit  did  not  show  that  the  defendant 
was  about  leaving  the  State. 

Mr.  J.  Percy,  for  plaintiff. 

By  the  Court,  Bronson,  J.  In  actions  for 
defamation,  some  special  reason,  beyond  a 
good  cause  of  action,  must  be  shown  for  hold- 
ing the  defendant  to  bail;  for  example,  that  he 
is  a  transient  person,  residing  out  of  the  juris- 
diction of  the  court.  Clason  v.  Gould,  2 Cai., 
47;  Van  Vechten  v.  Hopkins,  2  Johns.,  293; 
Norton  v.  Barnum,  20  Id. ,  337.  The  rule  ap- 
154*]  pears  *to  be  the  same  in  actions  for  as- 
sault and  battery.  Bagley,  Ch.  Pr.,  74,  75.  In 
this  case  no  sufficient  reason,  was  stated  in  the 
affidavit  on  which  the  judge's  order  was  made. 

Motion  granted. 


DUNN  v.  MASON  ET  AL. 
THE  SAME  v.  THE  SAME. 
THE  SAME  v.  THE  SAME. 

Consolidation  of  Suits — Affidavit. 

A  party  moving  to  consolidate  suits  which  are  to 
be  defended  must  show  by  his  affidavit  that  the 
questions  to  be  tried  in  them  will  be  substantially 
the  same. 

Where  the  affidavit  was  "that  the  defense  in  each 
and  all  of  the  actions  will  be  substantially  the  same," 
but  the  nature  of  the  defense  was  not  stated :  held, 
insufficient. 

Whether  a  consolidation  of  actions  for  libel  will 
be  ordered,  qucere. 

Citation-4  Hill,  46. 

R.    H.  Gray,  for  the  defendants,  moved 
to  consolidate  these  actions,  which  were 
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brought  for  several  alleged  libels  upon  the 
plaintiff,  published  in  "  The  Elmira  Gazette." 
The  first  suit  was  commenced  bv  capias,  and 
the  last  two  by  the  filing  and  service  of  declara- 
tions. The  libels  complained  of  in  the  last 
two  suits  had  not  been  published  when  the 
first  suit  was  commenced ;  but  all  the  libels  had 
been  published  before  the  plaintiff  declared  in 
either  of  the  suits.  In  each  declaration  the 

Elaintiff  counted  upon  three  different  libels, 
ome  of  the  libels  affected  the  plaintiff  as  a  cit- 
izen, and  others  as  first  judge  of  Chemung 
Co.  No  plea  had  been  interposed  in  either  of 
the  suits.  The  defendants  stated  in  their  affi- 
davit "that  the  defense  in  each  and  all  of  the 
actions  will  be  substantially  the  same;"  but  the 
nature  of  the  defense  was  not  set  forth. 

Mr.  N.  Hill,  Jr.,  for  the  plaintiff,  insisted 
that  a  consolidation  would  not  be  ordered  in 
actions  for  libel.  He  also  contended  that  the 
defendants  should  have  stated  the  nature  of 
their  defense,  so  that  the  court  might  judge 
whether  the  questions  intended  to  be  tried  in 
the  several  suits  were  identical. 

*By  the  Court,  Bronson,  J.  It  is  not  [*  1 55 
necessary  to  determine  whether  a  consolida- 
tion should  under  any  circumstances  be  or- 
dered in  actions  for  libels. (a)  The  affidavit 
states  that  the  defense  will  be  substantially 
the  same  in  all  of  the  suits.  That  may  mean 
that  there  will  be  a  justification  in  each  of  the 
suits;  and  then,  as  the  libels  contain  a  number 
of  different  charges,  the  questions  to  be  tried 
will  be  different.  It  should  appear  that  the 
questions  to  be  tried  will  be  substantially  the 
same  in  all  of  the  suits.  Wilkinson  v.  Johnson, 
4  Hill,  46. 

Motion  denied. 

(a)  See,  Anon..  1  Chit..  210,  n.  a;  Bayly  v.  Baby,  1 
Str.,  420 ;  Benton  v.  Praed,  1  Smith,  423 ;  Nicholls  v. 
Lefevre,  3  Dowl.  P.  C.,  135 ;  Sherman  v.  McNitt,  4 
Cow..  85 ;  Mynot  v.  Bridge,  2  Str.,  1178 :  Smith  v. 
Crabb,  Id.,  1149 ;  1  Tidd,  Pr.,  664,  ed.  of  1828. 


GOTT  v.  OWEN. 

A  notice  of  motion  to  refer  a  cause  should  con- 
tain the  names  of  three  referees,  and  it  only  one  be 
named,  the  motion  will  be  denied. 

Citations— Laws.  1836,  p.  767;  2  R.  S.,  384,  sees.  39, 
40 ;  1  Cai.,  7,  150. 

MR.  A.  Taber,  for  the  plaintiff,  moved  for 
a  reference. 

Mr.  R.  J.  Hilton,  contra,  said  the  notice 
was  insufficient.  It  was  for  a  motion  "that 
this  cause  be  referred  to  Elias  W.  Leaven- 
worth  of  Syracuse,"  without  naming  any  other 
referee. 
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By  the  Court,  Bronson,  J.  This  is  a  mo- 
tion to  refer  to  a  sole  referee,  which  can  only 
be  ordered  with  the  consent  of  parties.  Stat.  of 
1836,  p.  767.  The  plaintiff  should  have  moved 
to  refer  to  three  persons — naming  them  in  the 
notice.  2  R.  S.,  384,  sees.  39,  40;  Bedle  v.  Wil- 
lett,  1  Cai.,  7;  Lusher  v.  Walton,  Id.,  150.  It  is 
still  the  practice  to  name  three  referees  in  the 
notice,  though  on  making  the  motion,  unless 
the  parties  are  agreed,  each  names  one  referee 
And  the  court  designates  the  third. 

Motion  denied. 


156*]  *KELLY  v.  MOODY  &  DARBY. 

Irregular  Justification  of  Bail— Practice. 

Where  ball  in  error  have  justified  irregularly,  the 
defendant  in  error  may  move  the  court  for  an  order 
to  supersede  the  writ,  without  applying  to  an  offi- 
cer at  chambers  for  that  purpose. 

The  Court  for  the  Correction  of  Errors  will  not 
entertain  such  a  motion,  but  will  leave  the  party  to 
his  remedy  by  application  to  an  officer  at  chambers. 
Semble. 

If  bail  in  error  have  justified  in  season,  but  in  a 
defective  manner,  the  court  may  allow  them  to 
justify  anew,  though  the  statute  time  for  doing 
the  act  has  passed. 

Citations-10  Wend.,  619;  5  Hill,  519 ;  6  Hill,  71 ;  5 
Wend.,  136 ;  22  Wend.,  627 ;  18  Wend.,  581,  572 ;  19 
Wend.,  632 ;  20  Wend.,  673 ;  1  HUM.  204. 

MR.  A.  Taber,  for  the  defendants,  moved 
to  supersede  or  quash  the  writ  of  error  is- 
sued in  this  case  to  the  Cortland  C.  P. ,  on  the 
ground  that  the  bail  in  error  had  not  justified 
pursuant  to  the  Act  of  May  7,  1844.  Sess.  L. 
of  1844,  p.  466,  sec.  1.  .After  exception,  the 
bail  justified  in  proper  time;  but  it  was  done 
-ex  parte,  without  notice  to  the  defendants  in 
error. 

Mr.  R.  J.  Hilton,  for  plaintiff  in  error. 
The  court  cannot  grant  the  motion.  Applica- 
tion should  have  been  made  to  an  officer  at 
chambers.  2  R.  S.,598,  sec.  36;Boydv.  Weeks, 
<J  Hill,  71.  Should  the  court  entertain  the  mo- 
tion, we  then  ask  leave  to  justify  anew.  It 
appears  by  the  affidavits  that  the  attorney  for 
the  plaintiff  in  error  had  not  seen  the  recent 
statute  changing  the  practice,  at  the  time  of 
justifying  bail. 

By  the  Court,  Bronson,  ./.  The  justifica- 
tion was  insufficient  for  the  want  of  notice  to 
the  opposite  party.  It  is  then  made  a  question 
whether  the  defendants  in  error  are  not  con- 
fined to  the  remedy  provided  by  the  statute, 
viz. :  an  application  to  an  officer  at  chambers 
for  an  order  superseding  the  writ.  We  think 
not.  Motions  to  supersede  the  writ  have  often 
been  made  here.  Murray  v.  Buck,  10  Wend., 
619;  Stearns  v.  Kenyan,  5  Hill,  519.  The  stat- 
ute only  provides  an  additional  remedy,  with- 
out taking  away  the  common  law  power  of  the 
court  over  its  own  process.  It  seems  that  the 
Court  of  Errors  will  not  entertain  such  a  mo- 
tion. Boyd  v.  Wetks,  6  Hill,  71.  But  this  is 
a  mere  question  of  practice,  which  each  court 
may  settle  for  itself. 

157*]  *As  the  time  and  mode  of  justifying 
bail  in  error  have  been  regulated  by  statute,  it 
is  said  that  the  plaintiff  can  have  no  relief. 
The  time  for  doing  an  act.  when  prescribed  by 
statute,  cannot  be  enlarged  by  a  commissioner. 


Jackson  v.  Wiseburn,  5  Wend.,  136.  And  there 
are  cases  where,  if  the'party  neglects  to  act 
within  the  proper  time,  his  right  will  be  gone 
beyond  the  power  of  relief.  See,  Clark  v. 
McClaughry,  22  Wend..  627. (a)  But,  as  a  gen- 
eral rule,  when  the  thing  was  done  in  due  sea- 
son, though  in  a  defective  manner,  the  party 
may  be  relieved ;  and  defaults  will  be  set  aside 
in  cases  where  the  practice  is  regulated  by 
statute,  as  well  as  where  it  depends  on  the  rules 
of  the  court.  Murray  v.  Buck,  10  Wend.,  619; 
Stearnsv.  Kenyan,  5  Hill,  519;  Platt  v.  Torr&y 
18  Wend.,  572;  Smith  v.  McFall,  Id.,52l;  Haw- 
ley  v.  Bates,  19  Id.,  632 ;  Whaling  v.  Shales,  20 
Id..  673;  Cutler  v.  Rathbone,  1  Hill,  204.  The 
plaintiff  should  be  allowed  to  justify  anew  on 
paying  the  costs  of  the  motion. 
Ordered  accordingly. 

(a)  See,  also,  Moot  v.  Parkhurst,  2  Hill,  372. 


WEED  v.  HINTON  AND  ROGERS. 

Replevin  in  City  and   County  of  New   York — 
Statute — Practice. 

Under  the  Statute  relating  to  Actions  of  Replevin 
in  the  City  and  County  of  N.  Y.,  Sess.  L.  of  1839,  p. 
316,  if  the  sureties  in  the  replevin  bond  fail  to  justi- 
fy as  therein  required,  the  defendant  is  entitled  to 
judgment  of  discontinuance  without  excepting  to 
them. 

Citations-2  R.  S.,  525-527,  sees.  10,  11,  13,  19,  28-30. 

HINTON  distrained  the  goods  of  Weed  in 
the  City  of  N.  Y.,  for  $11  rent  arrear, 
Rogers  making  the  distress  as  marshal.  Weed 
thereupon  brought  this  action  of  replevin  and, 
on  serving  the  writ,  a  notice  of  two  days  was 
given  to  the  defendants  of  the  time,  place  and 
officer,  when,  where,  and  before  whom  the 
plaintiff's  sureties  would  justify.  After  sev- 
eral adjournments  for  the  plaintiff's  benefit, 
his  sureties  failed  to  justify,  and  the  circuit 
judge  made  an  order  directing  the  sheriff  to 
deliver  the  property  to  the  defendants.  In  the 
meantime  the  property  had  got  into  the  hands 
*of  the  plaintiff,  and  the  sheriff,  being  [*  158 
unable  to  comply  with  the  judge's  order,  set- 
tled with  Hinton  by  paying  him  the  value  of 
the  goods.  The  sheriff  also  assigned  the  plaint- 
iff's bond  to  the  defendants. 

Messrs.  S.  P.  Nash  and  N.  Hill,  Jr.,  for 
the  defendants,  now  moved  for  judgment  of 
discontinuance  against  the  plaintiff. 

Mr.  J.  N.  Platt,  contra. 

By  the  Court,  Bronson,  J.  The  first  objec- 
tion made  to  the  motion  is,  that  there  has  been 
no  exception  to  the  sufficiency  of  the  plaintiff's 
sureties.  2  R.  S..  527,  sees.  28-30.  But  the 
answer  is  that  the  sureties  have  failed  to  jus- 
tify in  pursuance  of  the  replevin  law  relating 
exclusively  to  the  City  and  County  of  N.  Y. , 
where  this  action  was  brought.  Stat.  1839,  p. 
316.  That  law  in  effect  makes  an  exception 
for  the  defendant;  and  after  the  sureties  have 
failed  to  justify  under  the  law,  it  cannot  be 
necessary  to  make  another  or  more  formal  ex- 
ception, and  try  the  same  matter  over  again. 

It  is  then  said  that  the  plaintiff  may  proceed 
in  the  action,  although  the  property  has  not 
been  delivered  to  him.  2  R.  S.,  525,  sec.  19. 
That  is  so  in  cases  where  the  property  has  been 
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removed  or  concealed,  so  that  the  sheriff  can- 
not make  deliverance;  sees.  10,  11;  and  also 
where  the  defendant  or  some  other  person 
makes  a  successful  claim  of  property  in  the 
goods.  Sec.  13.  But  when  the  plaintiff  fails  to 
justify  his  sureties  under  the  Law  of  1839,  the 
defendant  is  entitled  to  a  judgment  of  discon- 
tinuance. 

The  defendants  have  been  paid  the  value  of 
the  property  by  the  sheriff  ;  but  that  only  puts 
them  in  as  good  a  condition  as  though  the  prop- 
erty had  oeen  restored  to  them  under  the 
judge's  order.  It  does  not  affect  their  right  to 
the  present  motion. 

Motion  granted. 


159*]  *SILLIMAN  v.  WING  ET  AL. 

HARRIS  &  BROWN  «.  THE  SAME. 

BANK  OF  WHITEHALL  v.  THE  SAME. 

FAKE  e.  WING. 

Voluntary  Payment —  When  Not  Recoverable 
Sack — Redemption  of  Land  Sold  Under  Ex- 
ecution. 

A  voluntary  payment,  made  under  a  mistake  of 
law.  but  with  full  knowledge  of  all  the  facts,  and 
not  induced  by  any  fraud  or  improper  conduct  on 
the  part  of  the  payee,  cannot  be  recalled.  Per  Bron- 
son,  J. 

A  creditor,  in  order  to  redeem  lands  sold  under 
execution,  must  comply  strictly  with  the  require- 
ments of  the  statute.  Per  Bronson,  J. 

Where  lands  are  sold  at  the  same  time  under  sev- 
eral judgments,  for  a  sum  sufficient  to  satisfy  them, 
a  creditor  cannot  redeem  by  depositing  with  the 
sheriff  merely  the  amount  of  one  of  the  judgments 
with  interest,  though  the  other  judgments  are 
younger  than  his  own ;  the  purchaser  being  entitled 
to  the  whole  sum  paid  on  the  sale,  etc. 

Nor  can  such  creditor,  after  depositing  the  sum 
paid  by  the  purchaser  with  the  sheriff,  compel  the 
application  of  any  part  of  it  to  his  own  judgment. 

Citations— 2  R.  S..  370,  sees.  45,  51 ;  20  Wend.,  555 ; 
18  Wend.,  598 ;  19  Wend.,  87. 

THE  SHERIFF  of  Rensselaer,  by  virtue  of 
executions  on  the  judgments  in  the  first 
three  above  entitled  suits,  sold  the  lands  of  the 
defendant  Wing,  to  George  Harris,  June  9, 
1843,  for  the  sum  of  $3,340,  which  was  suf- 
ficient to  satisfy  all  three  of  the  executions, 
and  they  were  soon  afterwards  returned  satis- 
fied. The  payment  of  the  purchase  money 
was  arranged  between  the  purchaser  and  the 
owners  of  the  three  judgments.  The  sheriff 
executed  a  certificate  of  the  sale,  as  upon  all 
three  of  the  executions,  to  Harris,  who  assigned 
the  same  to  C.  L.  Tracy,  July  3,  1844.  At  the 
time  of  the  sale  about  $690  was  due  on  the 
judgment  in  the  first  above  entitled  suit,  and 
the  residue  of  the  amount  bid,  about  $2,650, 
was  for  the  amount  due  on  the  judgments  in 
the  second  and  third  suits. 

John  S.  Fa*ke  had  a  judgment  against  Wing 
which  was  junior  to  the  judgment  in  the  first 
above  entitled  suit,  and  senior  to  the  two  other 
judgments  under  which  the  sale  was  made. 
September  9,  1844,  Fake  presented  the  neces- 
sary papers,  and  paid  to  the  sheriff  the  sum  of 


?f»Aj    i/a^f^Lo,   aiivt  ^saiu  LIF  me  oiici  ill   lilt:  sum  ui 

NOTE.— Voluntary  payment—  When  it  may  be  recov- 
ered back— Mistake  of  law  and  of  fact.  See,  Sprague 
v.  Blrdsall,  2  Cow.,  419,  note. 
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$3,636.45,  for  the  purpose  of  acquiring  the  in- 
terest of  the  purchaser,  or  his  assignee,  under 
*the  sale.  Fake  at  the  same  time  gave  f*  1 6O 
the  sheriff  notice  that  he  claimed  the  right  to 
redeem  by  paying  the  amount  of  the  first  judg- 
ment with  interest;  and  he  requested  the  sher- 
iff, after  satisfying  that  judgment  with  inter- 
est, to  pay  over  and  apply  the  residue  of  the 
$3,636.45  on  his  (Fake's)  judgment,  or  on  an 
execution  upon  that  judgment  which  was  put 
into  the  sheriff 's  hands  at  or  about  the  time  of 
the  redemption.  The  sheriff  declined  apply- 
ing any  part  of  the  money  on  Fake's  judgment; 
and  Fake  thereupon  obtained  an  order  staying 
the  money  in  the  sheriff's  hands  until  this  court 
could  be  moved  on  the  subject.  September 
19,  1844,  the  sheriff  gave  Fake  a  deed  as  a  re- 
deeming creditor,  which  recited  a  sale  on  the 
three  judgments,  and  the  assignment  of  the 
certificate  to  Tracy. 

Mr.  S.  Stevens,  on  behalf  of  Fake,  now 
moved  for  an  order  that  the  sheriff,  after  pay- 
ing to  the  purchaser  or  his  assignee  the  amount 
due  on  the  first  judgment  with  interest,  should 
apply  the  balance  of  the  money  in  his  hands 
to  the  judgment  and  execution  of  Fake,  on 
which  more  than  enough  was  claimed  to  be  due 
to  absorb  all  the  money. 

Mr.  N.  Hill,  Jr.,  contra. 

By  the  Court,  Bronson,  J.  If  we  enter- 
tained the  opinion  that  Fake  paid  more  money 
than  was  necessary  to  enable  him  to  acquire 
the  interest  of  the  purchaser,  there  would  be 
great  difficulty  in  saying  that  he  can  now  re- 
call any  part  of  it.  It  was  a  voluntary  pay- 
ment, made  with  fujl  knowledge  of  all  the 
facts,  and  not  induced  by  any  fraud  or  im- 
proper conduct  of  the  other  party.  Fake  set- 
tled for  himself  a  question  of  law,  and  con- 
cluded to  pay  the  whole  amount  of  the  pur- 
chase money.instead  of  paying  only  the  amount 
of  the  first  judgment,  and  standing  upon  such 
right  as  that  would  give  him.  I  take  the  gen- 
eral rule  to  be  well  settled  that  money  paid 
under  such  circumstances  cannot  be  recovered 
back. 

But  our  decision  will  be  put  upon  the  broader 
ground,  that  Fake  paid  no  more  than  was  nec- 
essary for  the  attainment  of  his  *object.[*161 
The  debtor  may  redeem  within  one  year  by  pay- 
ing "  the  sum  of  money  which  was  bid  on  the 
sale."  2  R.  S.,  370,  sec.  45.  If  he  does  not  re- 
deem, a  creditor  having  a  lien  may  acquire  the 
interest  of  the  purchaser  by  paying  "the  sum 
of  money  which  was  paid  on  the  sale."  Sec. 
51.  The  whole  sum  is  to  be  paid  without  any 
reference  to  the  priority  of  liens.  If  this  seems 
to  be  a  hard  rule  in  the  case  of  Mr.  Fake,  the 
answer  is,  that  his  right  to  purchase  on  any 
terms  depends  upon  the  statute  ;  and  it  is  set- 
tled that  there  must  be  a  strict  compliance  with 
its  requirements.  Waller  v.  Harris.  20  Wend., 
555;  People  v.  Covell,  18 Id.,  598;  People  v.  Sher- 
iff of  Broome,  19  Id.,  87.  If  he  could  not  pur- 
chase without  paying  the  whole  sum  which 
was  paid  on  the  sale,  it  is  quite  clear  that  he 
cannot  now  recall  any  part  of  the  money. 

It  is  true  that  two  creditors  whose  judgment* 
are  junior  to  the  judgment  of  Fake  have,  in  ef- 
fect, gained  a  preference  over  him.  But  dili- 
gence would  have  avoided  that  result.  When 
he  saw  that  the  sheriff  was  proceeding  to  sell 
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under  judgments  that  were  both  older  and 
younger  than  his  own,  he  should  have  placed 
an  execution  in  the  hands  of  the  sheriff,  and 
had  the  sale  under  his  judgment  as  well  as  the 
others.  In  this  way  he  would  have  secured  a 
continued  preference  over  the  two  junior  judg- 
ment creditors.  As  it  is, we  can  give  no  relief. 

Motion  denied. 

Payment  made  under  mistake  of  law— Cannot  be 
recalled.  Cited  in— 12  N.Y.,  312 ;  2  Hun,  395  ;  28  Hun, 
32 ;  29  Hun,  83  ;  31  Hun,  508 ;  29  Barb.,  92 :  65  Barb., 
296:  4  T.  &  C.,  608;  58  How.  Pr.,  182;  2  Sandf.,  480;  4 
E.  D.  S.,  409. 

Redemption  of  lands  sold  under  execution— Strict 
compliance  urith  requirements  of  statute.  Explained 
—4  How.  Pr.,  222. 

Cited  in— 27  Barb.,  58 ;  79  Ind.,  513. 
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*WILLOUGHBY 


COMSTOCK,  President  of  The  Mechanics' 
Banking  Association. 

Stay  of  Proceedings  on  Allowance  of  Writ  of 
Error,  Renewable —  When  Set  aside — Penalty 
of  Error  Bond  When  Judgment  is  for  Money, 
Payable  in  Installments. 

An  order  made  upon  the  allowance  of  a  writ  of 
error  directing1  a  stay  of  proceedings  on  the  execu- 
tion ia  open  to  review  by  the  court  which  rendered 
the  judgment. 

The  order  will  be  vacated  or  modified  if  the  pen- 
alty of  the  bond  given  upon  the  allowance  or  the 
writ  be  less  than  the  statute  requires. 

Where  the  judgment  sought  to  be  reversed  is  for 
the  penalty  of  a  bond  conditioned  to  pay  money  by 
installments,  a  part  only  of  which  has  become  due, 
the  penalty  of  the  error  bond  need  not  be  propor- 
tioned to  the  nominal  amount  of  the  judgment,  in 
order  to  warrant  a  stay  of  proceedings,  but  may  be 
in  double  the  amount  for  which  the  plaintiff  has  the 
right  to  issue  execution. 

Citations— fc  K.  8.,  595,  sec.  27 ;  2"Str.,  821;  IWils., 
213;  2  Bos.  &  P.,  443 ;  1  Dowl.,  P.  C.,  186 ;  Hil.  T.,  2 
W.,  4 ;  1  Moore  &  S.,  418 ;  3  B.  &  Adol.,  377;  2  Cromp. 
&  J..  176 ;  3  T.  K.,  343. 

TITILLOUGHBY,  in  November,  1838,  exe- 
iV  cuted  his  bond  to  the  Mechanics'  Bank- 
ing Association  in  the  penal  sum  of  $120,000, 
conditioned  to  pay  $60,000  in  ten  years  with 
interest  at  six  per  cent.,  payable  half-yearly. 
The  bond  and  a  mortgage  accompanying  it, 
were  assigned  to  the  Comptroller  as  security 
for  circulating  notes  under  the  general  Bank 
Law.  In  May.  1840,  a  half-year's  interest 
amounting  to  $1,800  being  in  arrear,  the  Bank 
sued  on  the  bond  with  the  permission  of  the 
Comptroller,  and  in  October,  1842,  recovered 
ludgment  in  the  Superior  Court  of  the  City  of 
N.  Y.,  for  the  penalty  of  the  bond.  Willough- 
by  brought  a  writ  of  error  in  this  court,  and 
the  judgment  was  affirmed  in  July  last,  with 
$805.74  damages  and  costs.  He  then  brought 
a  writ  of  error  in  the  Court  for  the  Correction 
of  Errors,  and  gave  bail  in  the  sum  of  $5,000; 
whereupon  an  order  was  made  by  a  Supreme 
Court  Commissioner  to  stay  proceedings  on  the 
execution  which  had  been  issued  upon  the  judg- 
ment of  affirmance.  The  amount  due  for  in- 
terest at  the  time  the  original  judgment  was  re- 
covered in  the  Superior  Court  was  $9,000;  and 
at  the  time  the  judgment  was  affirmed  in  this 
court,  the  interest  in  arrear  amounted  to 
$16,200.  After  the  judgment  of  this  court, 
and  error  brought  upon  it,  the  Comptroller 
gave  the  Bank  a  power  to  collect  all  the  inter - 
HiLL,7. 


est  due  and  to  become  due  on  the  bond.  He 
had  before  that  time  only  authorized  the  Bank 
to  collect  the  sum  of  $1,800,  which  was  in  ar- 
rear when  the  original  *suit  was  com-  [*163 
menced.  The  Bank  applied  to  the  commis- 
sioner to  vacate  his  order  staying  proceedings, 
on  the  ground  that  the  penalty  of  the  bond  was 
not  sufficient;  but  the  motion  was  denied. 

Messrs.  R.  E.  Mount,  Jr.,  and  M.  T. 
Reynolds,  for  the  defendants  in  error,  now 
moved  that  they  be  permitted  to  proceed  with 
the  execution  on  the  judgment  of  affirmance, 
notwithstanding  the  order  to  stay  proceedings. 
They  insisted  that  the  penalty  of  the  error  bond 
should  have  been  double  the  penalty  of  the 
bond  on  which  the  suit  was  brought;  or  that 
the  penalty,  at  the  least,  should  have  been 
$120,000,  being  double  the  sum  mentioned  in 
the  condition  of  the  bond.  2R.  S.,  595,  sec.  27. 

Mr.  S.  Stevens,  for  the  plaintiff  in  error, 
said  the  penalty  was  sufficient.  It  was  for 
more  than  double  the  amount  of  the  interest  in 
arrear  at  the  time  the  original  action  was  com- 
menced, with  the  addition  of  damages  and 
costs.  The  Bank  had  no  authority  from  the 
Comptroller  to  collect  more  than  the  $1,800,  un- 
til since  the  writ  of  error  was  brought  and  bail 
g  ven.  Again;  the  sufficiency  of  the  bond  has 
been  passed  upon  by  the  officer  to  whom  the 
matter  is  referred  by  the  statute, and  his  decision 
is  final.  2  R.  S.,  595,  sees.  25,  29,  30.  This 
court  has  no  power  to  review  his  order.  It  is 
now  too  late,  moreover,  to  move  here,  the  rec- 
ord having  been  removed  into  the  Court  for 
the  Correction  of  Errors. 

By  the  Court,  Bronson,  /.  The  order  of 
the  commissioner  staying  proceedings  on  the 
execution  is  of  no  greater  force  than  the  many 
other  orders  which  he  is  authorized  by  law  to 
make  in  relation  to  matters  pending  in  this 
court.  The  acts  of  the  officer,  in  such  cases, 
are  always  open  to  review  by  the  court,  and 
can  be  set  aside  or  modified  as  the  ends  of  jus- 
tice may  require. 

The  record  is  not  removed  from  this  court 
by  a  writ  of  error,  and  whatever  is  done  for 
enforcing  the  judgment  must  be  done  here. 

This  brings  us  to  the  main  question  in  the 
cause,  viz. :  what  should  have  been  the  penalty 
of  the  error  bond?  When  it  is  intended  that 
the  writ  of  error  shall  operate  as  a  stay  of  exe- 
cution, the  *penalty  of  the  bond  must  [*164 
be  "at  least  double  the  sum  recovered  by  the 
judgment."  2  R.  S.,  595,  sec.  27.  In  point  of 
form  the  sum  recovered  by  this  judgment  was 
$120,000,  the  penalty  of  the  defendant's  bond. 
But  courts  of  law,  as  well  as  courts  of  equity, 
now  look  beyond  the  form  in  such  cases,  and 
inquire  what  sum  was  really  due.  That  de- 
pends on  the  condition  of  the  obligation.  In 
actions  upon  bonds  the  plaintiff  nominally  has 
ludgment  for  the  penalty;  but  he  can  only  col- 
lect what  appears  by  the  condition  to  be  due. 
Not  the  whole  sum  mentioned  in  the  condition ; 
but  so  much  only  as  has  become  payable.  In 
effect,  that  is  the  sum  recovered  by  the  judg- 
ment, and  should,  I  think,  be  so  regarded  in 
fixing  the  penalty  of  the  error  bond.  There  is 
no  delay  of  execution  beyond  that  sum. 

Where  the  judgment  was  upon  a  penal  bond 
there  was  formerly  a  difference  in  practice  be- 
tween the  courts  of  K.  B.  and  C.  B.  as  to  the 
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amount  in  which  bail  in  error  should  be  bound; 
but  both  courts  agreed  that  it  was  sufficient 
for  the  bail  to  justify  in  double  what  was  real- 

Z'  due.  Serra  v.  Munez.  2  Str.,  821;  Moor  v. 
ynch,  1  Wil.,  213;  Dixon  v.  Dixon,  2  Bos.  & 
P.,  443.  And  now  by  one  of  the  general  rules 
of  Hil.  T.  2  W.  4,  it  is  settled  as  to  all  the 
courts  that  a  recognizance  of  bail  in  error,  in 
case  of  a  penalty,  shall  be  taken  "  in  double 
the  sum  really  due,  and  double  the  costs."  1 
Dowl.  P.  C.,  186;  1  Moore  &  8.,  418;  3  B.  & 
Ad.,  377;  2  Cromp.  &  J.,  175;  3  T.  R.,  348.  I 
do  not  find  that  a  question  has  ever  arisen  as 
to  the  proper  sum  when  the  condition  is  to  pay 
in  installments,  a  part  only  of  which  have  be- 
come payable;  but  I  think  the  sum  "really 
due  "  in  such  a  case  is  the  amount  which  has 
become  payable  and  for  which  execution  might 
issue  but  for  the  writ  of  error. 

At  the  time  the  judgment  of  affirmance  was 
rendered  in  this  case,  the  sum  appearing  to  be 
due  by  the  condition  of  the  bond  was  $16,200, 
and  the  damages  and  costs  recovered  were 
$305.74,  making  together  $16,505. 74.  Abond 
with  a  penalty  in  double  that  sum  would  have 
been  sufficient. 

But  the  error  bond  has  a  penalty  of  only 
^5,000.  That  sum  was  fixed  with  reference  to 
the  amount  due  on  the  bond  at  the  time  the 
1 65*]  *original  action  was  commenced  in  the 
superior  court.with  the  addition  of  damages  and 
costs.  But  although  only  $1,800  was  in  arrear 
at  the  time  the  suit  was  commenced,  the  plaint- 
iffs were  entitled  to  execution  for  all  that  had 
become  due  up  to  the  time  of  the  judgment  of 
affirmance;  and  I  am  unable  to  give  the  stat- 
ute a  more  favorable  construction  for  the  de- 
fendant than  that  which  regulates  the  penalty 
of  the  error  bond  by  the  amount  for  which  ex- 
ecution might  issue  if  not  stayed  by  a  writ  of 
error. 

It  is  true  that  at  the  time  the  judgment  was 
recovered,  the  Comptroller,  who  is  the  assign- 
ee of  the  plaintiffs,  had  only  authorized  them 
to  collect  $1,800  on  the  bond.  But  I  do  not  see 
how  that  fact  can  effect  the  present  question. 
The  suit  is  brought,  as  it  must  be,  in  the  name 
of  the  payees  in  the  bond.  If  they  are  only 
entitled  to  a  part  of  the  money  which  has  fall- 
en due,  then  as  to  the  residue  they  are  suing 
as  trustees  for  the  Comptroller;  and  so  far  as 
appears,  they  are  doing  so  with  his  full  appro- 
bation. And  I  may  add,  that  no  question  about 
the  title  to  the  money  when  paid,  can  affect 
the  inquiry  concerning  the  sum  recovered  by 
the  judgment.  That  will  be  the  same,  who- 
ever may  get  the  money. 

The  motion  must  be  granted,  unless  the 
plaintiff  in  error  pays  the  costs  of  the  motion, 
executes  a  new  bond  in  the  penalty  of  at  least 
double  the  sum  of  $16,505.74,  and  the  sureties 
justify  within  twenty  days. 

Ordered  accordingly. 


166*]      *ROSEVELT  v.  GILES. 

Proceedings  to  Compel  Determination  of  Claims 
to  Real  Property — Entry  of  Default— Practice. 

The  defendant's  default  for  omitting-  to  appear 
and  plead  in  proceeding  under  the  Statute  to  Com- 
pel the  Determination  of  Claims  to  Real  Property, 
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2  R.  S.,  312,  et  seq.,  cannot  be  entered  of  course,  but 
the  defendant  must  move  the  court  for  it.  showing 
by  affidavit  or  otherwise  upon  what  proof  the  rule 
to  appear  and  plead  was  entered. 

Where  the  default  was  entered  without  applying: 
to  the  court,  and  the  defendant,  after  several  spe- 
cial terms  had  gone  by,  moved  to  set  it  aside,  with- 
out offering  any  excuse  for  the  delay,  the  motion 
was,  nevertheless,  granted,  but  no  costs  were  al- 
lowed. 

Citation— 2  R.  8.,  313,  sees.  4,  6. 

T)  OSEVELT  served  Giles  with  a  notice  un- 
XV  der  the  Statute  Relating  to  "Proceedings 
to  Compel  the  Determination  of  Claims  to  Real 
Property,"  etc.,  2  R.  S.,  312,  and  May  18  last, 
a  rule  was  entered  requiring  the  defendant  to 
appear  and  plead  within  forty  days.  On  the 
28th  of  June  following,  the  plaintiff  entered 
the  defendant's  default  in  the  common  rule 
book,  without  moving  the  court,  and  on  the 
same  day  perfected  a  judgment. 

Mr.  J.  N.  Platt,  for  the  defendant  moved 
to  set  aside  the  default  and  judgment  for  ir- 
regularity, insisting  that  the  default  could  not 
be  entered  as  of  course. 

Mr.  N.  Hill,  Jr.,  for  the  plaintiff,  said  the 
default  was  regular.  But  if  the  court  should 
think  otherwise,  the  motion  comes  too  late ; 
there  being  no  excuse  in  the  papers  for  not 
moving  sooner. 

By  the  Court,  Bronson.  /.  The  statute  un- 
der which  this  proceeding  was  had  plainly  dis- 
tinguishes between  such  orders  as  may  be  en- 
tered in  the  common  rule  book,  and  such  as 
must  be  obtained  on  special  motion.  The  rule 
to  appear  and  plead  is  "a  rule  of  course;" 
2  R.  S.,  313,  sec.  4  ;  but  if  the  party  does 
not  appear  and  plead  in  proper  time,  "  the 
court  shall  direct  his  default  to  be  entered ." 
Sec.  6.  The  Legislature  evidently  intended  that 
the  court  should  hear  of  the  matter  before  the 
party  was  forever  barred  of  his  claim.  The 
plaintiff  should  have  moved  the  court  for  the 
*default,  showing  by  affidavit  or  oth-  [*167 
erwise,  when  and  upon  what  proof  the  rule  to 
appear  and  plead  was  entered. (a) 

We  do  not  think  this  a  case  where  the  neg- 
lect to  move  at  the  first  opportunity  should 
defeat  the  motion  altogether.  But  we  will  not 
give  costs. 

Motion  granted,  without  costs. 

(a)  This  motion  may  be  made  either  at  a  general 
or  special  term.  See  Rules  of  Sup.  Ct.  May,  1845, 
No.  58. 


ESPINO  v.  NASH  &  MANCHESTER. 

Demurrer  by  One  Defendant  and  Plea  by  the 
Other — Eight  of  Plaintiff  to  Amend. 

Where  one  of  two  defendants  demurs  to  the  dec- 
laration, and  the  other  pleads  the  general  issue,  the 
plaintiff,  at  any  time  before  his  default  for  not  Join- 
ing in  demurrer  is  entered,  may  amend  as  to  both 
defendants  under  the  23  General  Rule,  notwith- 
standing more  than  twenty  days  have  elapsed  since 
the  service  of  the  plea. 

Citation— 2  Wend..  618. 

A  MENDMENT.  The  defendants  were  sued 
-ii.  as  partners.  On  the  22d  of  August  last 
Manchester  pleaded  the  general  issue  and  on 
the  28th  of  the  same  month  Nash  demurred  to 
the  declaration.  Before  the  time  for  joining 
in  demurrer  had  expired,  but  after  the  lapse  of 
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more  than  twenty  days  from  the  service  of  the 
plea,  the  plaintiff  amended  his  declaration  and 
served  a  copy  on  each  of  the  defendants.  Nash 
demurred  again;  and  now, 

Mr.  N.  Hill,  Jr.,  on  behalf  of  Manchester, 
moved  to  set  aside  the  amended  declaration 
for  irregularity  ;  insisting  that,  as  more  than 
twenty  days  had  elapsed  after  the  service  of 
the  plea,  the  plaintiff  could  not  amend  of 
course  under  the  23d  rule. 

Mr.  D.  Greig,  for  plaintiff. 

168*]     *By  the  Court,  Bronson,  J.     As  a 

default  for  not  joining  in  demurrer  had  not 
been  entered,  the  plaintiff  had  a  clear  right  to 
amend  as  against  the  defendant  Nash;  and  as 
he  could  not  exercise  that  right  without  affect- 
ing both  of  the  defendants,  I  think  Manchester 
as  well  as  Nash,  must  answer  the  amended 
declaration.  Thomas  v.  Allen,  2  Wend.,  618. 
Motion  dented. 


ANONYMOUS. 

A  defendant  la  entitled  to  an  order  for  the  pay- 
ment of  costs  incurred  by  him  intermediate  the  no- 
tice of  trial  and  the  countermand  thereof,  though  it 
appear  that  the  cause  could  not  have  been  tried  by 
reason  of  the  state  of  business  at  the  circuit,  had 
no  countermand  been  served. 

Mr.  S.  H.  Hammond,  for  the  defendant, 
moved  that  the  plaintiff  pay  the  defendant's 
costs  incurred  between  the  time  of  noticing 
this  cause  for  trial  and  the  countermand  of  the 
notice.  2  R.  8.,  618,  sec.  36. 

Mr.  R.  J.  Hilton,  for  the  plaintiff  read  an 
affidavit  showing  that  the  cause  would  not 
have  been  tried  if  the  notice  had  not  been 
countermanded,  as  no  issue  of  so  late  a  date 
had  been  reached  at  the  circuit.  He  said  the 
countermand  was  a  benefit  instead  of  an  injury 
to  the  defendant,  and  that  no  costs  should  be 
allowed. 

By  the  Court,  Bronson,  J.  The  defendant 
ought  not  to  have  costs  in  such  a  case,  but 
they  are  plainly  given  by  the  statute. 

Motion  granted. 

Cited  in— 3  How.  Pr..  212. 


169*] 


*CAMP 

c. 

GIFFORD  AND  SEYMOUR. 


Discharge  in  Bankruptcy,  by   One  Defendant, 
After  Suit  Brought — Discontinuance — Costs. 

Where  the  defendant  obtains  a  bankrupt  dls- 
charRe  after  suit  brought,  the  plaintiff  will  be  al- 
lowed to  discontinue  without  costs.  Per  Bronson.  J. 

Otherwise,  however,  if  the  discharge  be  obtained 
before  suit  brought,  per  Bronson,  J. 

In  amumpgU  against  O.  and  8.  as  joint  debtors, 
both  of  whom  were  served  with  process,  they  united 
in  a  plea  of  rum  OMumpsit,  ana  8.  pleaded  a  bank- 
rupt's discharge  granted  before  suit  brought.  Held, 
that  the  plaintiff  could  not  be  allowed  to  discon- 
tinue as  to  8.  except  on  payment  of  costs. 

Citations-2  Maule  &  8..  23.  444:  6  Taunt.,  179;  1 
Wils.,  89 ;  5  Johns.,  100;  6  Hill,  246,  248. 

IN  assumpsit  against  the  defendants  as  joint 
debtors,  both  having  been  served  with  proc 
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ess,  they  united  in  pleading  non  assumpsit;  and 
the  defendant  Seymour  put  in  a  further  plea 
of  a  bankrupt's  discharge,  which  was  granted 
before  the  suit  was  commenced. 

Mr.  A.  Sheldon,  for  the  plaintiff,  moved 
for  leave  to  enter  a  discontinuance  or  nolle 
prosequi  as  to  Seymour,  with  liberty  to  con- 
tinue the  proceedings  against  Gifford. 

Mr.  D.  S.  Dickinson,  contra.  As  the  dis- 
charge was  obtained  before  suit  brought,  the 
plaintiff  must  pay  Seymour's  costs. 

By  the  Court,  Bronson,  J.  When  the  de- 
fendant obtains  a  bankrupt  or  insolvent's  dis- 
charge after  suit  brought,  the  plaintiff  is  al- 
lowed to  discontinue  without  costs.  (See,  Lee 
v.  Phillips,  6  Hill,  246;  Sandford  v  Sinclair, 
Id.,  248.)  But  I  see  no  principle  on  which  the 
plaintiff  can  be  excused  from  paying  costs 
where  the  discharge  was  obtained  before  the 
action  was  commenced.  It  is  true  that,  in  the 
case  of  joint  debtors,  the  suit  must  be  brought 
against  all,  although  one  may  have  some  mat- 
ter going  to  his  personal  discharge;  and  then 
if  such  matter  be  pleaded,  the  plaintiff  may 
enter  a  notte  prosequi  as  to  that  defendant,  and 
*proceed  against  the  others.  Bovill  v.  [*  1 7O 
Wood,  2  Maule  &  S.,  23;  Moravia  v.  Hunter, 
Id.,  444;  Hawkins  v.  Ramsbottom,  6  Taunt., 179; 
Noke  v.  Chisicell,  1  Wils.,  89 ;  Hartness  v. 
Thompson,  5  Johns.,  160.  But  although  the 
plaintiff  was  obliged  to  join  all,  he  might  have 
omitted  to  serve  the  process  or  declaration  on 
the  bankrupt,  and  then  there  would  have  been 
no  question  of  costs.  As  Seymour  has  been 
brought  into  court,  and  put  to  the  expense  of 
pleading  his  discharge,  he  is  entitled  to  costs, 
including  those  of  opposing  the  motion.  The 
motion  is  granted  on  those  terms. 

Rule  accordingly. 
Cited  in-2  Lans..  307. 


ANONYMOUS. 

Certificate  by  Puisne  Judge — When  Regular. 

Where  application  was  made  to  one  of  the  pusine 
judges  of  the  C.  P.,  during  the  absence  of  the  first 
judge  from  the  county,  for  a  certificate  under  the 
Act  of  May  26, 1836,  relating  to  writs  of  error  in 
causes  originating  before  a  justice,  and  the  judge 
applied  to  after  keeping  the  case  under  advisement 
for  a  few  days,  granted  the  certificate ;  held,  that  it 
was  regular,  though  in  the  meantime  the  first  judge 
had  returned. 

MESSRS.  S.  P.  Nash,  and  N.  Hill.  Jr., 
for  the  defendant  in  error,  moved  to 
quash  the  writ  of  error  issued  in  this  case  to 
the  Cayuga  C.  P.,  on  the  ground  that  the 
cause  was  brought  into  the  C.  P.,  by  certiorari 
from  a  justice's  court,  and  the  certificate  that 
the  cause  was  a  proper  one  to  be  carried  to  this 
court  was  made  by  one  of  the  puisne  judges 
when  the  first  judge  was  in  the  county.  Stat. 
1886.  p.  794,  sec.  2. 

Mr.  S.  H.  Hammond,  contra,  showed  that 
the  case  was  laid  before  the  puisne  judge  for 
his  certificate  when  the  first  judge  was  absent 
from  bis  county;  that  the  judge  kept  the  mat- 
ter under  consideration  a  few  days,  and  then 
made  the  certificate  after  the  first  judge  had 
returned  to  the  county. 
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171*]  *By  the  Court,  Bronson,  J.  As  the 
judge  received  the  papers  and  had  the  matter 
under  advisement  when  the  first  judge  was  ab- 
sent from  the  county,  he  acquired  jurisdiction 
of  the  matter,  and  might  well  complete  the 
business  after  the  first  judge  had  returned. 
Motion  denied. 


THE  PEOPLE,  ex  rel.  THE  SUPERVISORS  OF 
THE  TOWN  OF  ALEXANDER, 


THE  BOARD  OF  SUPERVISORS  OF  THE 
COUNTY  OF  GENESEE. 

Admission  of  Genesee  County  Poor  Person  to 
Slate  Lunatic  Asylum — Expense  not  Charge- 
able  to  Town. 

Where  a  resident  of  one  of  the  towns  in  Genesee 
Co.,  being:  "in  indigent  circumstances,"  but  not  a 
"  pauper  nor  "  furiously  mad,"  was  admitted  into 
the  State  Lunatic  Asylum  on  the  certificate  of  the 
first  judge,  pursuant  to  the  26th  section  of  the  Act 
passed  April  7, 1842.  Sess.  L.  of  1842,  p.  148,  and  was 
supported  there  at  the  expense  of  the  county :  held, 
that  the  county  could  not  charge  the  expense  to  the 
town. 

Citations— Laws,  1842,  p.  148,  sees.  20,28,36-40;  1 
R.  S..  613.  633,  634 ;  sees.  1-5,  9,  13,  28,  39. 

IN  October,  1843,  application  was  made  to  the 
first  judge  of  Genesee  in  behalf  of  Sarah 
Dickinson,  a  person  in  indigent  circumstances, 
but  not  a  pauper,  who  had  become  insane;  and 
the  judge  after  inquiring  into  the  matter  made 
such  certificate  as  is  provided  for  by  the  26th 
section  of  the  Act  to  Organize  the  State  Lu- 
natic Asylum.  Stat.  1842,  p.  148.  The  luna 
tic  was  thereupon  admitted  into  the  asylum  at 
Utica,  and  the  County  of  Genesee  paid  her  ex- 
penses for  clothing  and  maintenance  in  the 
asylum  to  the  amount  of  $90.56.  The  lunatic 
had  gained  a  legal  settlement  in  the  Town  of 
Alexander,  and  bad  no  relative  of  sufficient 
ability  to  support  her.  The  Board  of  Super- 
visors, at  their  annual  meeting  in  November 
last,  passed  a  resolution  directing  the  county 
treasurer  to  charge  the  above  mentioned  sum, 
with  interest,  to  the  Town  of  Alexander;  and 
that  the  amount  be  levied  on  said  town  and 
collected  in  the  same  manner  as  the  contingent 
charges  of  said  town, and  paid  by  the  collector 
to  the  county  treasurer.  The  Board  suspended 
1  7  2*]  the  enforcement  *of  the  resolution  un- 
til the  opinion  of  this  court  could  be  obtained 
concerning  the  rights  of  the  parties  on  a  mo 
tion  for  a  mandamus;  and  it  was  agreed  that 
the  matter  should  be  considered  on  the  merits, 
without  regard  to  any  formal  objection. 

Mr.  J.  A.  Verplanck,  for  the  relator,  now 
moved  for  a  mandamus  to  the  Board  of  Super 
visors  commanding  them  to  vacate  the  resolu- 
tion. 

Mr.  O.  Allen,  contra. 

By  the  Court,  Bronson,  J.  This  insane  per- 
son was  admitted  into  the  asylum  on  the  cer- 
tificate of  the  first  judge  of  Genesee,  made  in 
pursuance  of  the  26th  section  of  the  Law  of 
1842,  which  provides  that  the  lunatic  shall  be 
supported  in  the  asylum  at  the  expense  of  the 
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county.  Stat.  1842,  p.  148.  But  it  is  insisted 
on  the  part  of  the  Board  of  Supervisors  that, 
although  the  county  is  answerable  in  the  first 
instance,  the  expense  is  ultimately  chargeable 
upon  the  Town  of  Alexander,  where  the  luna- 
tic had  acquired  a  legal  settlement.  In  sup- 
port of  this  position  we  are  referred  to  the  86th, 
37th  and  39th  sections  of  the  Act.  The  36th 
section  does  no  more  than  declare  the  liability 
of  certain  individuals  and  corporations  to  the 
asylum  for  the  expenses  of  the  lunatic.  It 
does  not  give  those  who  may  pay  the  money  to 
the  asylum,  a  remedy  over  against  anyone 
else.  The  37th  section,  which,  in  certain  cases, 
declares  the  primary  liability  of  the  county 
from  which  the  lunatic  was  sent,  does  give  a 
remedy  over  against  "any  individual,  town, 
city  or  county  that  is  legally  liable  for  the 
support  of  such  patient."  Now,  where  does 
this  legal  liability  rest  in  the  case  of  Mrs.  Dick- 
inson; or  rather,  does  it  rest  upon  the  Town 
of  Alexander?  I  think  not.  Although  she  is 
"  a  person  in  indigent  circumstances,"  she  is 
"  not  a  pauper."  If  she  had  been  a  pauper 
she  could  not  have  been  admitted  into  the  asy- 
lum on  a  certificate  of  the  first  judge.  Sec.  26. 
She  would  have  come  in  under  the  20th  sec- 
tion. Not  being  a  pauper,  the  town  was  not 
liable  for  her  support  under  the  general  stat- 
ute providing  for  the  relief  and  support  of  in- 
digent persons.  1  R.  S.,  613,  et  seq.  We  must 
*then  look  at  the  third  title  of  the  same  [*173 
statute,  which  relates  to  the  safe-keeping  and 
care  of  lunatics.  Id.,  633.  The  first  eight 
sections  of  the  title  relate  to  persons  "furi- 
ously mad."  This  lady  does  not  belong  to  that 
class  of  lunatics  and,  consequently,  her  case 
does  not  fall  within  the  influence  of  those  sec- 
tions. The  9th  section  relates  to  lunatics  who 
are  "chargeable"  to  the  town  or  county.  This 
lady  was  not  chargeable  to  anybody,  save  her 
husband,  at  the  time  she  was  sent  to  the  asy- 
lum ;  and,  consequently,  there  was  no  legal 
liability  upon  the  town  to  provide  for  her  sup- 
port. The  26th  section  of  the  Law  of  1842,  un- 
der which  Mrs.  Dickinson  went  to  the  asylum, 
provides  for  a  new  class  of  persons,  or  a  class 
not  mentioned  in  any  prior  law,  to  wit:  such 
as  are  in  indigent  circumstances,  but  not  pau- 
pers. They  are  such  as  usually  provide  for 
themselves,  or  are  provided  for  by  friends, and 
who  only  need  assistance  when  sent  to  the  asy- 
lum in  consequence  of  the  visitation  of  insan- 
ity. It  is  accordingly  provided  that  they  shall 
be  admitted  into  the  asylum,  and  supported 
there  at  the  expense  of  the  county.  As  it  is  a 
new  class  of  persons,  the  case  does  not  come 
within  the  operation  of  any  prior  law,  and 
there  is  nothing  to  relieve  the  county  from  the 
burden  expressly  laid  upon  it  by  the  26th  sec- 
tion of  the  Act. 

The  39th  section  of  the  Law  of  1842  gives 
the  town  or  county,  paying  for  the  support  of 
a  lunatic  in  the  asylum,  the  like  rights  and 
remedies  to  recover  the  amount  of  such  pay- 
ments, as  if  the  expenses  had  been  incurred 
for  the  support  of  the  lunatic  at  other  places, 
under  existing  laws.  Under  the  then  existing 
laws  the  lunatic  might  have  been  supported  in 
the  N.  Y.  Lunatic  Asylum,  the  county  poor- 
house,  or  in  other  places  to  be  approved  by 
the  Overseers  of  the  Poor.  1  R.  S.,  633,  634, 
sees.  1,  2,  4,  5.  And  the  overseers  had  a  rem- 
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«dy,  in  certain  cases,  against  the  committee 
and  the  relatives  of  the  lunatic.  Sees.  3,  13. 
The  39th  section  of  the  Law  of  1842  creates 
no  new  rights  or  remedies,  but  only  declares 
that  existing  ones  snail  be  applicable  to  the  new 
state  of  things.  It  does  not  give  the  town  or 
county  a  remedy  over  for  its  expenses,  except 
in  cases  where  such  a  remedy  would  have  ex- 
isted had  the  case  arisen  under  the  prior  law; 
174*]  and  we  *have  already  seen  that  the 
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case  of  Mrs.  Dickinson  did  not  come  within 
the  former  law.  She  was  neither  "  furiously 
mad,"  nor  was  she  "  chargeable"  to  the  town 
or  county. 

We  think  the  Board  of  Supervisors  erred  in 
charging  the  expense  upon  the  Town  of  Alex- 
ander, and  a  mandamus  must,  therefore,  be 
awarded. 

Motion  granted. 

Distinguished— 2  Keyes,  280;  4  Abb.  App.  Dec., 339. 
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1 75*]  *!N  THE  MATTER  OP  OPENING  HOUS- 
TON STREET,  in  the  CITY  OF  NEW  YORK. 

The  court  will  not  appoint  Commissioners  of  Es- 
timate and  Assessment  in  N.  Y.  street  cases  without 
an  affidavit  showing  that  the  persons  proposed  are 
duly  qualified. 

Citation— 2  R.  L.,  409,  sec.  178. 

MR.  D.  E.  Wheeler,  in  behalf  of  the  Cor- 
poration of  the  City  of  N.  Y. ,  moved  that 
certain  persons  named  by  him  be  appointed 
Commissioners  of  Estimate  and  Assessment, 
pursuant  to 2  R.  L.,  409,  sec.  178.  The  papers 
on  which  the  motion  was  founded  were  silent 
as  to  the  qualifications  of  the  persons  named. 

By  the  Court,  Beardsley,  J.  This  is  an  ex 
parte  application  for  the  appointment  of  com- 
missioners to  perform  a  highly  important  duty. 
By  the  Statute  2  R.  L.,  409,  sec.  178,  the  court 
is  to  nominate  and  appoint  the  commissioners, 
who  are  to  be  "discreet  and  disinterested  per- 
sons, being  citizens  of  the  United  States."  To 
enable  the  court  to  perform  this  duty,  affida- 
vits showing  the  qualifications  of  the  persons 
named  as  commissioners  should  be  produced, 
for  in  no  other  way  can  the  duty  be  intelligi- 
bly performed.  The  motion  must  be  denied. 

Ordered  accordingly. 


1 76*]        *McGARRY  t>.  HART. 

An  affidavit  swearing  to  the  advice  of  counsel  in 
the  form  required  by  the  61st  Rule  of  the  court, 
may  be  invalidated  by  showing  that  the  person  who 
gave  the  advice  is  an  attorney  merely,  and  not  a 
counselor. 

Citation— 7  Wend.,  513. 

rPHE  defendant's  default  for  not  pleading 
-L  having  been  regularly  entered,  he  now 
moved  to  set  it  aside  on  terms;  and  the  only 
question  in  the  case  was  whether  he  had  suffi- 
ciently sworn  to  merits.  His  affidavit  was  in 
conformity  to  the  61st  Rule  of  January  Term, 
1837,  and  named  one  S.  W.  J.  as  his  counsel. 
On  the  part  of  the  plaintiff  it  was  shown  that 
S.W.  J.  was  not  a  counselor  of  this  court,  but 
only  an  attorney. 

Mr.  S.  P.  Nash,  for  the  defendant,  cited 
and  commented  on  Beatt  v.  Dey,  7  Wend.,  513. 

Mr.  R.  L.  Joice,  for  plaintiff. 

By  the  Court,  Beardsley,  J.  The  advice  of 
an  attorney  is  not  the  advice  of  counsel  within 
the  rule,(a)  and  the  motion  must  be  denied. 

(a)  The  61st  Rule  of  January  Term,  1837,  corre- 
sponds in  phraseology  with  the  63d  Rule  of  May 
Term,  1845. 

552 


But  the  attorney  may  have  been  misled  by 
what  was  said  in  Beau  v.  Dey.  7  Wend..  513, 
and   the  denial  should,  therefore,  be  without 
prejudice  to  the  right  to  renew  the  motion. 
Ordered  accordingly. 
Same  case — 1  How.  Pr.,  74. 


*Ex  PARTE  THE  BANK  OF  MON-  [*17T 
ROE. 

Sale  of  Land  on  Execution — Redemption — Time 
for— Affidavit. 

Lands  sold  under  execution  may  be  redeemed  at 
any  hour  before  the  close  of  the  last  day  allowed 
for  that  purpose ;  business  hours  not  being  regard- 
ed in  this  respect. 

A  creditor  seeking  to  redeem  must  comply  fully 
and  strictly  with  the  statute,  or  he  will  gain  noth- 
ing. Per  Beardsley,  J. 

If  the  affidavit  of  the  amount  due  be  made  by  an 
agent,  it  should  show  that  he  has  the  means  of 
kno wedge,  and  state  the  amount  positively ;  not  ac- 
cording to  his  belief  merely. 

The  affidavit  should  state  in  express  terms  that 
the  deponent  is  agent  for  the  creditor.  Merely 
naming  him  as  such  in  the  affidavit  will  not  answer. 

Citation— Laws,  1836,  p.  793,  sec.  2,  sub.  4. 

T>  EDEMPTION  of  lands.  Perrin,  sheriff  of 
JL\I  the  County  of  Monroe,  sold  certain  lands 
belonging  to  Abraham  M.  Schermerhorn,  by 
virtue  of  a  judgment  and  execution  against 
him.  The  time  for  creditors  to  redeem  expired 
on  Sunday  May  15,  1843,  and  the  Bank  of 
Monroe,  one  of  the  creditors,  redeemed  on  the 
day  previous.  Between  the  hours  of  11  and 
12  o'clock,  P.  M.,  of  the  same  day,  Blatchford, 
Graham  and  Curtiss,  assignees  of  a  mortgage 
given  by  Schermerhorn  to  the  North  Ameri- 
can Trust  and  Banking  Company,  applied  to 
redeem ;  and  the  only  questions  in  the  case 
were,  whether  a  redemption  at  that  hour  of 
the  night  was  in  time,  and  whether  the  affida- 
vit to  prove  the  amount  due  was  sufficient. 
The  nature  of  the  affidavit  sufficiently  appears 
in  the  opinion  of  the  court. 

Mr.  P.  M.  Haight  now  moved  for  a  man- 
damus to  the  sheriff,  commanding  him  to  exe- 
cute a  deed  to  the  Bank  of  Monroe. 

Mr.  G.  R.  J.  Bowdoin,  contra,  contended 
that  the  deed  should  be  given  to  Blatchford, 
Graham  and  Curtiss. 

By  the  Court,  Beardsley,  J.  The  practice 
has  been  to  permit  a  redemption  to  be  made  at 
any  time  before  the  close  of  the  last  day  al- 
lowed by  law  for  that  purpose.  Business  hours 
are  not,  in  this  respect,  regarded.  Whatever 
was  done  in  this  case  was,  therefore,  in  season. 

*It  was  conceded  that  the  Bank  of  [*178 
Monroe  duly  redeemed,  and  the  whole  ques- 
tion comes  down  to  this,  whether  the  purchase 
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sought  to  be  made  by  Blatchford,  Graham  and 
Curtiss,  as  assignees  of  the  mortgage  to  the 
North  American  Trust  and  Banking  Company, 
was  in  conformity  with  the  statute.  If  it  was, 
they  are  entitled  to  a  deed ;  but  if  not,  the 
sheriff  must  convey  to  the  Bank  of  Monroe. 

The  existence  of  the  mortgage  and  its  as- 
signment are  not  disputed;  but  it  is  objected 
that  the  affidavit  furnished  to  show  what  re- 
mained due  on  the  mortgage  was  insufficient. 

Upon  this  point  no  affidavit  was  made  by  ei- 
ther of  the  assignees,  the  only  proof  furnished 
being  the  affidavit  of  Tilly  Allen.  This  affida- 
vit was  made  May  11,  1843,  prefixed  to  which 
Is  a  statement  setting  forth,  among  other 
things,  that  the  amount  of  principal  remaining 
due  on  the  mortgage  was  $180,000,  and  that 
the  balance  of  interest  to  May  14,  1842,  was 
$37,066.21,  making  in  the  whole  the  sum  of 
$217,066.21.  The  deponent  is  named  in  the 
affidavit  as  agent,  but  it  omits  to  state  express- 
ly that  he  was  such  agent.  Then  follows  a 
clause  averring  that  the  statement  prefixed 
"exhibits  a  true  and  correct  account  of  the 
amount  which  will  be  due  upon  the  said  bond 
and  mortgage  on  the  fourteenth  day  of  May 
instant,  over  and  above  all  payments,  as  ap- 
pears by  the  books  of  account  of  the  said 
trustees,  and  as  this  deponent  verily  believes." 

The  affidavit  may  be  made  by  the  "mortgage 
creditor,  his  assignee  or  representative,  or  by 
his  attorney  or  agent;"  but  whether  made  by 
the  one  or  the  other,  it  must  state  the  "  true 
sum  due  or  to  become  due."  "  over  and  above 
all  payments."  L.  of  1836,  p.  793,  sec.  2, 
sub.  4. 

The  present  affidavit  is  defective.  It  does 
not  appear  to  have  been  made  by  the  agent  of 
the  assignees.  Although  the  deponent  is  there- 
in named  as  agent,  this  is  a  meredescriptioper- 
sona,  and  there  is  no  oath  to  the  fact  of  such 
agency. 

Nor  is  it  shown  that  the  person  who  made 
the  affidavit  had  any  knowledge  of  the  true 
sum  due  or  to  become  due.  He  only  speaks  of 
what  appears  by  the  books,  but  of  the  correct- 
ness of  these  he  does  not  profess  to  have  any 
179*]  knowledge.  True,  he  *swears  to  his 
belief  that  the  sum  stated  is  correct,  but  this  is 
not  sufficient  for  the  purpose. 

The  affidavit  should  furnish  the  best  and 
most  satisfactory  evidence  of  what  is  due.  An- 
other creditor  may  come  to  redeem,  and  he  is 
entitled  to  correct  information  on  the  point. 

One  who  seeks  to  redeem  must  comply  fully 
and  strictly  with  the  statute,  or  he  gains  noth- 
ing. This  affidavit  should  have  sworn  to  the 
fact  that  the  deponent  was  agent.  He  should 
have  disclosed  his  means  of  knowledge  as  to 
the  sum  due,  and  the  amount  should  have  been 
stated  on  such  knowledge.  One  of  the  as- 
signees has  made  an  affidavit,  but  he  has  said 
nothing  as  to  the  amount  due  and  unsatisfied 
on  the  mortgage. 
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I  think  the  assignees  failed  to  effect  a  legal 
purchase  of  the  right  to  these  lands,  and  the 
Bank  of  Monroe  is,  consequently,  entitled  to  a 
deed  from  the  sheriff. 

Motion  granted. 

Doubted— 2  N.  Y.,  497 ;  10  Barb.,  172. 

Explained— 4  E.  D.  S.,  618. 

Cited  in— 4  Denio,  72, 143,  259 ;  3  N.  Y.,  44 ;  45  N.  Y., 
783 :  81  N.  Y..  7  ;  23  Barb.,  601;  27  Barb.,  58;  1  T.  & 
C..  579 :  11  How.  Pr..  40;  3  Code  R.,  134 ;  27  Cal.,  299 ; 
29  Mich.,  139. 


GALE  t».  HOYSRADT. 

There  is  no  distinction  between  the  action  of  re- 
plevin and  other  actions  in  respect  to  the  plaintiff's 
right  of  submitting1  to  a  nonsuit  at  the  trial. 

Citations— Tidd,  Pr.,  Phil.  ed.  1840,  p.  869 ;  Ryan  & 
M.,355:  2  Carr.  &  P.,  358 ;  2  R.  S.,  531,  sees.  53,  56. 

T)  EPLEVIN.  On  the  trial  of  the  issue  joined 
Xt  in  this  cause,  the  circuit  judge  charged 
the  jury,  who  retired  to  deliberate,  and  after- 
wards returned  into  court  with  a  verdict  for 
the  plaintiff  as  to  a  portion  of  the  property, 
and  for  the  defendant  as  to  the  residue. 

Mr.  J.  H.  Reynolds,  for  the  plaintiff, 
moved  to  set  aside  the  verdict  as  irregular.  He 
read  affidavits  tending  to  show  that  the  plaint- 
iff was  not  called  after  the  jury  returned  into 
court,  and  that  he  did  not  appear,  but  intend- 
ed to  suffer  a  nonsuit. 

Mr.  G.  W.  Bulkley,  for  the  defendant, 
read  counter  affidavits,  and  insisted,  among 
other  things,  that  the  plaintiff  could  not  pre- 
vent *a  verdict,  in  a  case  like  the  [*18O 
present,  by  submitting  to  a  nonsuit. 

By  the  Court,  Beardsley,  J.  The  plaintiff 
in  replevin  may  suffer  a  nonsuit  on  the  trial, 
as  in  ordinary  actions.  Tidd,  Pr.,  Phil.  ed. 
1840,  p.  869;  Ry.  &  M.,  355;  2  Carr.  &  P.,  358; 
2R.  S.,531,  sees.  53,  56. 

Without  going  over  what  appears  in  the  af- 
fidavits I  am  satisfied  the  plaintiff  was  not 
called  on  the  return  of  the  jury  to  the  bar,  be- 
fore taking  the  verdict.  That  should  have 
been  done,  and  the  appearance  or  default  of 
the  party  entered  by  the  clerk,  (a)  Upon  a  fact 
so  vital  there  should  be  no  room  for  doubt. 

This  verdict  was  irregular  and  must  be  set 
aside;  but  as  it  was  a  mistake  of  the  clerk,  no 
costs  should  be  given  to  either  party. 

Ordered  accordingly. 

Same  case— 1  How.  Pr.,  72. 

Cited  in-3  Abb.  Pr.,  107;  1  Hilt.,  92;  2  Hilt.,  107;  7 
Daly.  6. 

(a)  The  practice  has  since  been  changed.  The 
rules  of  May  Term,  1845,  provide  as  follows :  "  It 
shall  not  be  necessary  to  call  the  plaintiff  when  the 
Jury  return  to  the  bar  to  deliver  their  verdict :  and 
the  plaintiff  shall  have  no  right  to  submit  to  a  non- 
suit after  the  Jury  have  gone  from  the  bar  to  con- 
sider of  their  verdict."  Rules  of  Sup.  Court,  1845, 
p.  24. 
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181*]  *MATTER  OP  FAULKNER,  an  Ab- 
sconding or  Concealed  Debtor. 

Distribution  of  Estate  of  Absconding ,  etc..  Debtor 
— Preference — Authority  of  Executor — Rela- 
tion. 

In  making:  distribution  of  the  estate  of  an  abscond- 
ing:, concealed  or  non-resident  debtor,  the  trustees 
are  bound,  under  2  R.  s.,  47,  sec.  34,  to  prefer  debta 
owing:  by  him  as  guardian,  executor,  etc. 

The  authority  of  an  executor,  when  duly  per- 
fected, relates  back  and  legalizes  payments  made  to 
him  before  he  qualified ;  and  the  moneys  received 
will  thus  become  a  debt  owing1  by  him  as  executor 
within  the  meaning  of  the  above  statute. 

Citations— 2  R.  S.,  47,  sec.  34 :  71,  sees.  15,  16 ;  16 
Wend.,  579 ;  3  Paige,  420 ;  2  Hill.  225. 

T^AULKNER,  the  debtor,  with  one  James 
-C  Finley,  were  appointed  executors  of  the 
will  of  Robert  Elliott.  Finley  proved  the  will 
and  obtained  letters  testamentary.  Before 
Faulkner  had  qualified  as  executor, he  received 
several  sums  of  money, amounting  in  the  whole 
to  the  sum  of  $236.50,  belonging  to  the  estate 
of  the  testator.  He  afterwards  qualified  as  ex- 
ecutor. At  a  general  meeting  of  the  creditors 
of  Faulkner,  called  by  the  trustees,  Finley,  one 
of  the  executors  of  Elliott,  presented  a  claim 
for  the  moneys  so  received  by  Faulkner, which 
was  allowed  by  the  trustees.  And  Finley 
claimed  a  preference  over  the  other  creditors 
of  Faulkner;  but  his  right  to  it  was  denied  by 
the  trustees. 

Mr.  R.  W.  Peckham,  on  behalf  of  Finley 
as  executor,  moved  that  the  trustees  be  direct- 
ed to  allow  the  claim  a  preference. 

Mr.  6.  R.  J.  Bowdoin,  for  the  trustees. 

182*]  *By  the  Court,  Bronson.  Ch.  J.  The 
statute  directs  that  the  trustees,  in  making  a 
distribution  of  the  moneys  in  their  hands, '  'shall 
first  pay  all  debts  that  may  be  owing  by  the 
debtor  as  guardian,  executor,  administrator, or 
trustee."  2  R.  S.,  47,  sec.  34.  The  objection 
urged  against  this  claim  is,  that  as  Faulkner 
had  not  then  qualified,  he  was  not  executor  at 
the  time  the  money  was  received.  2  R.  S.,  71, 
sees.  15,  16  ;  Thomas  v.  Cameron,  16  Wend., 
579;  Matter  of  Stevenson,  3  Paige,  420.  But  the 
answer  is,  that  when  Faulkner  qualified  as  ex- 
ecutor, his  authority  related  back, and  legalized 
the  payments  which  had  previously  been  made 
to  him.  Priest  v.  WaOaau,  2  Hill,  225.  He  aft- 
erwards held  the  money,  and  it  was  a  debt 
against  him  as  executor.  The  claim  to  prefer- 
ence must  be  allowed. 

Motion  granted. 
Cited  in— 30  Hun,  274 ;  31  Hun,  237 ;  21  Barb.,  314. 
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SUYDAM  ET  AL.  v.  SMITH  ET  AL. 

Conversion— Trover —  When  Defendant  Held  to 
Bail —  Warehouseman. 

Where  there  has  been  a  wrongful  conversion  of 
goods  for  which  trover  will  lie,  the  defendant  may 
be  held  to  bail,  in  whatever  way  the  property  "fl"1^ 
to  his  possession. 

This  rule  applies  to  the  case  of  a  warehouseman 
who  has  rendered  himself  liable  in  trover,  notwith- 
standing the  plaintiff  has  the  right  to  waive  the  tort 
and  proceed  upon  the  contract  of  bailment. 

The  case  of  Brown  v.  Treat,  1  Hill,  225,  explained 
and  limited. 

Citations— 2  R.  S.,  348,  sec.  7 ;  Laws,  1831,  p.  396. 
sec.  1 ;  1  Hill,  225. 

BAIL  in  the  action  of  trover.  One  of  the 
plaintiffs  made  an  affidavit  establishing 
the  following  facts  :  the  plaintiffs  were  mer- 
chants doing  business  in  the  City  of  N.  Y.  un- 
der the  name  of  Suydam,  Sage  &  Co. ;  and  the 
defendants  were  merchants  residing  and  car- 
rying on  business  at  Cleveland  in  the  State  of 
Ohio,  under  the  name  of  Oren  Smith  &  Co. 
March  13,  1844,  the  defendants  gave  what  is 
commonly  known  as  a  warehouse  receipt, 
whereby  they  acknowledged  to  have  received 
in  store,  at  several  places,  3,000  barrels  of  mess 
pork,  and  300  barrels  of  prime  pork,  which 
they  held  subject  to  the  order  of  James  McKay, 
it  being  the  lot  of  pork  sold  to  him  *on  [*183 
the  day  of  the  date  of  the  receipt.  McKay  soon 
afterwards  transferred  the  receipt  and  his  prop- 
erty in  the  pork  to  McQueen  &  McKay,  who, 
April  2,  1844,  made  a  like  transfer  of  the  re- 
ceipt and  the  property  to  the  plaintiffs.  In  the 
same  month  the  plaintiffs  gave  the  defendants 
notice  of  the  transfer,  and  demanded  a  deliv- 
ery of  the  pork ;  but  the  defendants  wrong- 
fully refused  to  deliver  it,  and  converted  the 
same  to  their  own  use.  The  value  of  the  pork 
at  the  time  of  the  conversion  was  $25,800.  The 
affidavit  stated  that  unless  the  defendants  were 
held  to  bail,  the  plaintiffs  would  be  in  danger 
of  losing  their  demand. 

Upon  this  affidavit,  F.  P.  Stevens,  the  first 
judge  of  Erie  Co.,  February  7,  1845,  made  an 
order  that  the  defendants  be  held  to  bail  in  the 
sum  of  $30,000,  on  a  capias  in  trover  for  the 
property;  and  Oren  Smith,  one  of  the  defend- 
ants, was  on  the  same  day  arrested  upon  the 
cctpias  by  the  sheriff  of  Erie,  and  gave  a  bail- 
bond  accordingly.  March  12  last  the  defend- 
ants made  a  motion  before  Judge  Stevens  to 
have  the  order  to  hold  to  bail  vacated,  on  the 
ground  that  the  affidavit  was  not  sufficient  to 
warrant  the  order  ;  and  March  19  the  judge 
made  an  order  vacating  the  order  to  hold  to 
bail,  and  directing  that  the  said  Oren  Smith 
be  released  from  arrest,  on  his  filing  common 
bail,  or  entering  or  indorsing  his  appearance. 
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Messrs.  G.  Wood  and  M.  T.  Reynold*, 

for  the  plaintiffs,  moved  by  way  of  appeal,  for 
an  order  vacating  the  last  order  of  the  judge. 
Messrs.  D.  Tillinghast  and  N.  Hill,  Jr., 
for  the  defendants,  opposed  the  motion  ;  and 
also  made  a  motion  that  the  sheriff  deliver  up 
the  bail-bond  taken  on  the  arrest,  to  be  can- 
celed. 

By  the  Court,  Bronson,  Ch.  J.  The  defend- 
ant may  be  held  to  bail,  of  course,  in  the  action 
of  trover.  2  R.  S.,  348;  sec.  7.  But  it  is  said, 
that  this  law  has  been  modified  by  the  Non- 
Imprisonment  Act;  and  that  now  a  defendant 
who  received  the  property  as  a  bailee.and  might 
1 84*]  be  sued  on  the  contract  of  bailment, *can 
no  longer  be  held  to  bail  where  the  plaintiff 
elects  to  bring  trover;  that  the  cases  for  hold- 
ing to  bail  in  that  action  are  those  where  the 
defendant  either  came  to  the  possession  of  the 
property  by  finding,  or  took  it  tortiously.  If 
there  be  such  a  distinction,  it  must  be  matter 
of  positive  law;  for  there  is  no  principle  upon 
which  it  can  be  maintained.  The  man  who 
wrongfully  converts  to  his  own  use  the  prop- 
erty which  another  has  intrusted  to  his  care,  is 
chargeable  with  a  deeper  shade  of  moral  guilt 
than  the  one  who  converts  property  which  he 
has  either  found,  or  tortiously  taken  ;  for  in 
addition  to  the  wrongful  appropriation  of  an- 
other man's  goods,  which  is  common  to  all  of 
the  cases,  the  bailee  is  also  guilty  of  a  breach 
of  trust. 

Let  us  now  see  whether  the  Non-Imprison- 
ment Law  reaches  the  case.  It  provides,  that 
no  person  shall  be  arrested  or  imprisoned  on 
civil  process,  in  any  suit  or  proceeding  insti- 
tuted "for  the  recovery  of  any  damages  for  the 
non -performance  of  any  contract."  Stat.  1831, 
p.  396,  sec.  1.  The  bailor  cannot  sue  in  trover 
unless  there  has  been  a  wrongful  conversion  of 
the  property :  and  when  he  does  sue  in  that 
form,  it  is  not  to  recover  damages  "for  the  non- 
performance  of  any  contract,"  but  to  obtain 
redress  for  the  tort.  The  contract  of  bailment 
may  be  given  in  evidence  for  the  purpose  of 
proving  the  plaintiff's  title,  and  showing  that 
the  property  was  in  the  possession  of  the  de- 
fendant; but  the  contract  is  not  the  foundation 
of  the  action.  It  is  true  that  the  bailor  may  sue 
on  the  contract  expressed  in  or  implied  from 
the  bailment.  But  he  may  waive  that  remedy, 
and  sue  for  the  tort;  and  when  that  is  done,  I 
see  nothing  either  in  the  Non-imprisonment 
Law,  or  the  reason  of  the  thing,  which  forbids 
that  the  defendant  should  be  held  to  bail. 

It  is  understood  that  the  judge  revoked  the 
order  to  hold  to  bail  on  having  his  attention 
called  to  the  case  of  Brown  v.  Treat,  1  Hill, 
225.  which  was  not  in  his  mind  at  the  time  the 
order  was  made.  It  must  be  admitted  that  the 
language  of  Cowen,  J.,  in  that  case  strongly 
favors  the  argument  that  the  defendant  cannot 
be  held  to  bail  where  the  original  relation  be- 
tween the  parties  was  that  of  nailor  and  bailee, 
and  where  the  plaintiff  might  sue  on  the  con- 
tract implied  from  the  bailment.  But  the  case 
1 85*]  Mid  not  necessarily  call  for  the  decis- 
ion of  that  question;  for  there,  in  addition  to 
a  count  in  trover  for  the  tort,  the  declaration 
contained  two  counts  in  aummpfit  for  a  breach 
of  the  implied  contract  of  the  bailee.  On  this 
strange  declaration,  to  which  there  was  a  plea 
HILL  7. 


of  not  guilty,  the  plaintiff  had  obtained  a  ver- 
dict and  judgment,  and  issued  &ca.  sa.  on  which 
the  defendant  was  arrested.  The  plaintiff  had 
recovered  upon  all  of  the  counts  ;  and  it  was 
enough  to  say,  that  where  the  bailor  sues  upon 
the  contract — although  there  may  be  a  mis- 
joinder  of  other  counts — the  bailee  cannot  be 
imprisoned  on  the  judgment.  It  was  on  that 
ground  that  the  defendant  was  discharged  from 
the  arrest;  and  Brown  v.  Treat,\\ke  other  cases, 
should  only  be  considered  as  settling  the  ques- 
tion which  was  necessarily  presented  for  ad- 
judication. 

There  is  another  plain  distinction  between 
that  case  and  the  one  now  before  us.  There, 
the  action  was  between  the  original  parties  to 
the  bailment,  and  the  plaintiff  might  have  sued 
on  the  contract.  But  it  is  not  so  here.  The 
plaintiffs  purchased  the  property  after  the  de- 
fendants had  received  it  in  store  from  McKay, 
and  they  could  not  sue  in  their  own  names  on 
the  contract  of  bailment.  The  only  injury 
which  they  have  sustained  is  the  wrongful  con- 
version of  the  property,  and  their  only  remedy 
is  an  action  sounding  in  tort.  As  between 
these  parties,  I  do  not  see  how  the  case  can  be 
distinguished  from  any  other  action  of  trover. 

But  it  is  not  necessary  to  rest  the  case  upon 
this  distinction.  We  think  it  should  be  put 
upon  the  broader  ground,  that  wherever  there 
has  been  a  wrongful  conversion  of  the  goods, 
for  which  trover  will  lie,  the  defendant  may 
be  held  to  bail,  in  whatever  way  the  property 
came  to  his  possession. 

The  result  is,  that  the  motion  of  the  plaint- 
iffs must  be  granted,  and  that  of  the  defend- 
ants denied. 

Ordered  accordingly. 

Affirmed-6  Alb.  L.  J.,  199. 

Cited  in-2  N.  Y.,  267;  30  N.  Y.,  589:  4  Barb..  363: 
32  Barb.,  91 ;  34  Barb.,  538 ;  36  Barb.,  14 ;  43  Barb.,  412 ; 
4  How.  Pr.,  288 ;  29  How.  Pr.,  7 ;  19  Abb.  Pr.,  15  ;  9 
Abb.  N.  8.,  37, 102 ;  7  Bos.,  690 ;  3  Rob.,  706 ;  39  Mich., 
776. 
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A  party  seeking  to  set  off  judgments  recovered  in 
different  courts  of  record  must  move  in  that  court 
where  the  judgment  against  himself  was  recovered. 

Citations-1  Johns.,  144 :  13  Wend..  652 ;  1  Paige, 
623,  624  ;  2  Hill,  366. 

rp HE  plaintiff  recovered  a  judgment  against 
J.  the  defendant  in  this  court  for  $112.20 
damages  and  costs.  Failing  to  collect  the  mon- 
ey by  execution,  he  filed  a  creditor's  bill  against 
the  defendant  in  the  Court  of  Chancery;  but 
as  he  did  not  discover  property  to  the  amount 
of  $100,  the  bill  was  dismissed  with  costs.  The 
defendant's  costs  were  taxed  at  $64.54,  and  a 
decree  entered  against  the  plaintiff  for  that 
sum. 

Mr.  M.  T.  Reynolds,  for  the  plaintiff, 
moved  to  set  off  the  judgment  in  this  court 
against  the  defendant's  decree  for  costs  in  the 
Court  of  Chancery. 

Mr.  6,  R.  J.  Bowdoin.  for  defendant. 

By  the  Court,  Bronson,  Ch.  J.  When  the 
judgments  to  be  set  off  are  in  different  courts, 
the  moving  party  should  go  into  that  court 
where  the  judgment  against  himself  was  re- 
covered. That  court  alone  has  the  direct  power 
to  control  the  proceedings  on  the  judgment. 
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The  other  court  could  only  enforce  its  order 
for  a  set-off  by  attachment.  Brewerton  v.  Har- 
ris. 1  Johns.,  144;  and  see,  13  Wend.,  652;  1 
Paige,  623,  624;  2  Hill,  366.  Should  we  order 
a  set  off  the  plaintiff  might  still  be  under  the 
necessity  of  invoking  the  aid  of  the  Court  of 
Chancery  to  control  the  proceedings  on  the  de- 
cree. The  motion  must  be  denied,  but  without 
prejudice  to  a  motion  In  the  Court  of  Chancery. 

Ordered  accordingly. 

Cited  in-58  N.  Y.,  424 ;  11  Barb.,  484 :  21  Barb.,  433 ; 
2  Abb.  N.  C.,  269. 


187*]  *MATTER  OF  BLISS,  an  Absconding 
or  Concealed  Debtor. 

Attachment  against  Absconding  Debtor — Affida- 
vits —  Deponents  Must,  in  General,  State 
Facts  within  Their  Own  Knowledge —  When  In- 
formation Admissible. 

To  uphold  proceedings  by  attachment  against  an 
absconding  or  concealed  debtor,  the  affidavit  of  the 
two  witnesses  required  by  2  R.  8.,  p.  3,  sec.  5,  must, 
in  general,  siate  facts  and  circumstances  within 
their  own  knowledge. 

Information  obtained  from  the  family  of  the  debt- 
or, however,  in  answer  to  inquires  at  bis  residence, 
may  be  admitted,  in  connection  with  other  facts,  to 
show  that  he  has  left  home,  when  he  went  away, 
where  and  upon  what  business  he  went,  and  how 
long  he  intended  to  be  absent.  Per  Bronson,  J. 

Otherwise,  if  the  information  be  obtained  from 
persons  disconnected  with  the  family.  The  inform- 
ants should  then  make  affidavit. 

The  witnesses  may  be  allowed  to  speak  upon  in- 
formation, moreover,  as  to  the  solvency  of  the 
debtor,  provided  the  informants  are  persons  not  in- 
terested in  the  proceedings.  Semble. 

But  if  the  witnesses  state  no  fact  upon  their  own 
knowledge,  and  do  notdisqiose  when  or  from  whom 
the  information  was  received,  their  affidavits  will 
not  be  regarded. 

Various  other  matters  relating  to  the  sufficiency 
of  affidavits  of  this  character  discussed  and  con- 
sidered. 

Citation— 2  R.  8.,  3,  sec.  5. 

A  N  attachment  was  issued  by  a  judge  of  On- 
J\.  ondaga  Co.,  June  24,  1844,  against  the 
property  of  David  Bliss,  of  the  Town  of  Pompey 
in  said  county,  on  the  ground  that  he  was  an 
absconding  or  concealed  debtor.  One  of  the 
affidavits  of  the  two  necessary  witnesses  was 
sworn  to  on  the  day  the  attachment  issued,  and 
was  as  follows: 

"  Onondaga  county,  ss.:  Charles  B.  Har- 
rington, of  Pompey,  in  the  County  of  Onon- 
daga, farmer,  being  duly  sworn,  deposes  and 
says,  that  David  Bliss,  in  the  annexed  petition 
of  Phidelia  Mclntosh  named,  being  an  inhab- 
itant of  this  State,  has  secretly  departed  there- 
from, with  intent  to  defraud  his  creditors,  or 
to  avoid  the  service  of  civil  process,  or  keeps 
himself  concealed  therein,  with  the  like  intent, 
as  this  deponent  verily  believes  to  be  true;  and 
this  deponent  further  says  that  his  belief,  as 
above  testified,  is  established  by  the  following 
facts  and  circumstances,  to  wit:  that  this  de- 
ponent was  at  the  house  of  the  said  David 
Bliss,  in  Pompey,  on  the  16th  of  June  instant, 
and  was  there  informed  by  persons  at  said 
house  and  by  the  family  of  said  David,  that  he 
188*]  *hacl  gone  to  Truxton,  and  that  he  the 
said  David  went  from  home  on  Saturday  the 
15th  day  of  June  instant;  and  this  deponent 
has,  since  that  time,  frequently  inquired  of  the 
children  of  the  said  David  Bliss,  as  to  whether 
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he  had  returned  home,  and  this  deponent  was 
informed  that  he  had  not.  And  yesterday  this 
deponent  inquired  of  Benjamin  Hopkins,  the 
father-in  law  of  said  David  Bliss,  and  with 
whom  he  resides,  whether  he,  the  said  David, 
had  returned  home, and  deponent  was  informed 
that  he  had  not.  This  deponent  further  says 
that  he  has  been  informed  and  understands  and 
believes  that  the  said  David  Bliss  is  owing  a 
pretty  Jarge  amount  of  money,  and  that  he  is 
somewhat  embarrassed  in  his  pecuniary  cir- 
cumstances. This  deponent  further  says,  that 
on  Thursday  last  John  H.  Clark,  of  Pompey, 
told  this  deponent  that  said  David  Bliss  had 
threatened  to  go  off,  or  abscond,  or  leave 
the  country,  or  words  to  that  import,  which 
information  this  deponent  believes  to  be  true. 
This  deponent  further  says,  that  said  David 
Bliss,  has  not,  according  to  the  knowledge  and 
belief  of  this  deponent,  been  in  the  habit  of 
absenting  himself  from  his  residence  over  two 
or  three  days  at  a  time;  and  this  deponent  does 
not  understand  that  said  David  went  on  any 
business  that  would,  or  reasonably  could,  de- 
tain him  over  two  days  from  home." 

The  judge  made  a  report  of  his  proceedings 
to  this  court;  and  now, 

Messrs.  L.  Birdseye  and  A.  Taber,  for 
the  debtor,  moved  to  set  aside  the  attachment 
and  subsequent  proceedings  on  the  ground  that 
the  affidavits  of  the  witnesses  did  not  prove 
enough  to  give  the  judge  jurisdiction.  They 
cited  14  Wend.,  237;  13  Id.,  46;  10  Id.,  420;  18 
Id.,  611;  21  Id.,  317;  Id.,  672;  20 Id.,  77;  4  Hill, 
598;  5  Id.,  611 ;  6  Id.,  429. 

Mr.  N.  Hill,  Jr.,  for  the  creditor,  cited  18 
Wend.,  615;  4  Hill,  598;  Cowen,  Tr.,  256,  1st 
ed. 

By  the  Court,  Bronson,  Ch.  J.  The  facts 
and  circumstances  to  establish  the  grounds  on 
which  the  application  for  an  attachment  is 
*made,  must  be  verified  by  the  affida-  [*189 
vits  of  two  disinterested  witnesses.  2  R.  S. , 
3,  sec.  5.  The  cases  cited  at  the  bar  have  fully 
settled  that  the  mere  belief  of  the  witnesses 
will  not  be  sufficient.  Nor  is  it  enough  that 
they  have  been  informed  and  believe  that  cer- 
tain things  have  happened.  They  must,  in 
general,  speak  of  facts  and  circumstances  fall- 
ing under  their  own  observation.  It  is  true 
that  information,  which  is  but  another  name 
for  hearsay,  is  a  fact;  but  as  a  general  rule  such 
evidence  is  not  admissible.  It  may  be  received 
under  certain  circumstances.  Information  ob- 
tained from  the  family  of  the  debtor,  on  in- 
quiry at  his  residence,  may  be  admitted,  in  con- 
nection with  other  facts,  to  show  that  the 
debtor  has  left  home;  when  he  went  away; 
where,  and  upon  what  business  he  went;  and 
how  long  he  intended  to  be  absent.  But  such 
evidence  obtained  from  other  sources  would 
not  be  admissible.  The  informant  should  be 
called.  It  may  be,  also,  that  the  witnesses 
should  be  allowed  to  speak  upon  information 
concerning  the  solvency/  of  the  debtor,  pro- 
vided the  information  comes  from  persons  who 
are  not  interested  in  the  proceedings  against 
him.  But  an  affidavit  that  the  witness  has 
been  informed  and  believes  that  the  debtor  is 
insolvent,  that  he  owes  a  large  amount  of 
money,  or  the  like, without  the  addition  of  any 
fact  within  the  knowledge  of  the  witness,  or 
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stating  when  or  from  whom  the  intelligence 
was  received,  cannot  be  regarded  as  of  any 
legal  importance. 

In  examining  the  affidavit  of  the  witness 
Harrington,  I  "will,  in  the  first  place,  notice 
some  things  which  the  affidavit  does  not  prove. 
Although  it  is  probable  that  the  witness  knew 
Bliss,  the  fact  that  he  knew  him  is  not  stated. 
It  does  not  appear  that  the  witness  had  ever 
seen  the  debtor.  That  was  obviously  a  fact  of 
great  importance  in  making  out  a  case  for  an 
attachment,  and  it  should  not  have  been  left  to 
inference  or  conjecture.  Again,  the  witness 
says,  that  Bliss  "has  not,  according  to  the 
knowledge  and  belief  of  this  deponent,  been  in 
the  habit  of  absenting  himself  from  his  resi- 
dence over  two  or  three  days  at  a  time."  I  do 
not  understand  this  as  necessarily  affirming 
that  the  witness  knew  anything  about  the 
19O*]  "habit"  of  the  debtor  in  *absenting 
himself  from  his  residence;  but  only  as  saying 
that  the  witness  had  no  knowledge  or  belief 
that  the  debtor  was  usually  absent  more  than 
two  or  three  days  at  a  time.  If  the  witness  had 
first  said  that  he  knew  the  debtor,  and  was  ac- 
quainted with  his  habits  and  pursuits,  the  words 
which  have  been  quoted  would  then  have  had 
some  point;  but  as  they  stand  in  this  affidavit, 
they  only  prove  that  the  witness  had  no  knowl- 
edge of  a  fact,  concerning  which  he  might  well 
be  ignorant,  although  the  fact  itself  existed. 
The  debtor  may  have  been  "in  the  habit  of  ab- 
senting himself  from  his  residence  over  two  or 
three  days  at  a  time,"  and  yet  this  witness  may 
have  truly  sworn,  that  he  knew  nothing  of  the 
matter.  The  last  clause  of  the  affidavit  is,  if 
possible,  still  more  loose  and  unsatisfactory. 
"This  deponent  does  not  understand  that  said 
David  went  on  any  business  that  would,  or 
reasonably  could,  detain  him  over  two  days 
from  home."  It  nowhere  appears  that  the  wit- 
ness knew  anything  about  the  business  on 
which  Bliss  went  to  Truxton,  or  how  much 
time  would  be  required  to  accomplish  it.  With- 
out such  a  statement,  the  affidavit  proves  noth- 
ing whatever  to  the  purpose. 

The  information  which  the  witness  received 
from  Clark,  that  "Bliss  had  threatened  to  go 
off  or  abscond,"  is  but  mere  hearsay  evidence, 
and  proves  nothing.  Clark  himself  should  have 
been  sworn.  No  man  would  be  safe  in  leaving 
home,  if  his  property  could  be  attached  upon 
such  evidence.  A  like  remark  is  applicable  to 
the  statement  of  the  witness,  that  "he  has  been 
informed  and  understands  and  believes  that 
the  said  David  Bliss  is  owing  a  pretty  large 
amount  of  money,  and  is  somewhat  embar- 
rassed in  his  pecuniary  circumstances."  Un- 
connected with  any  fact  concerning  solvency 
in  the  knowledge  of  the  witness,  and  no  such 
fact  is  stated,  this  evidence  was  not  admissible. 
The  person  who  gave  the  information  should 
have  been  called.  And  besides,  the  witness 
may  have  got  his  information  from  the  person 
who  wished  to  obtain  the  attachment.  I  can- 
not but  add  that  the  witness  does  not  pretend 
to  have  heard  that  Bliss  was  insolvent.  There 
may  be  a  great  difference  between  insolvency, 
and  the  existence  of  the  facts  stated  by  the  wit 
191*J  ness.  It  'appears  from  the  other  pa- 
pers sent  here  by  the  judge,  that  this  man,  who 
had  been  absent  only  nine  days  when  the  at- 
tachment issued,  owned  a  farm  worth  nearly 
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$5,000  and  personal  property  worth  nearly 
$1,000  more  ;  and  that  the  whole  was  left  in 
the  possession  of  his  family.  Although  he 
may  have  been  in  debt,  and  "somewhat  embar- 
rassed in  his  pecuniary  circumstances,"  those 
facts  alone,  though  fully  proved,  would  fur- 
nish but  little  reason  to  believe  that  he  had  se- 
cretly departed  from  the  State,  or  that  he  kept 
concealed  within  it,  for  the  purpose  of  de- 
frauding his  creditors.  But  I  do  not  consider 
this  hearsay  evidence,  standing  as  it  does  whol- 
ly unsupported  by  any  fact  in  the  knowledge 
of  the  witness  concerning  solvency,  as  proving 
anything  whatever.  It  should  be  laid  out  of 
the  case. 

Now  what  are  the  facts  and  circumstances 
which  may  be  considered  as  established  by  this 
affidavit?  I  will  not  stop  to  inquire  whether  it 
was  competent  to  prove  what  was  said  by  the 
children  of  Bliss,  without  showing  their  ages, 
and  where  they  were  at  the  time  the  informa- 
tion was  given.  Assuming  the  evidence  to  be 
legal,  the  case  made  by  the  witness  amounts 
only  to  this:  he  was  at  the  house  of  Bliss  in 
Pompey  on  the  16th  day  of  June,  and  was  in- 
formed by  the  family  that  Bliss  had  gone  to 
Truxton  ;  and  that  he  went  the  day  before, 
which  was  Saturday.  The  witness  afterwards 
heard  from  the  family  on  several  occasions,  the 
last  of  which  was  the  23d  of  June,  that  Bliss 
had  not  returned.  There  is  not  another  parti- 
cle of  legal  evidence  in  the  affidavit ;  and  the 
facts  which  I  have  mentioned  have  no  tenden- 
cy whatever  to  prove  that  Bliss  had  absconded, 
or  that  he  had  done  anything  else,  for  the  pur- 
pose of  defrauding  his  creditors.  He  had  been 
gone  from  home  eight  days.  There  is  no  sug- 
gestion that  he  went  away  secretly;  that  he  had 
spoken  of  returning  in  a  shorter  time:  or  that 
the  family  thought  there  was  anything  wrong 
in  his  continued  absence.  We  are  not  told 
whether  he  went  away  on  business,  or  to  visit 
friends;  nor  that  any  one  went  to  Truxton  to 
inquire  whether  Bliss  was  or  had  been  at  that 
place.  It  would  be  utterly  unsafe  to  hold  that 
such  an  affidavit  was  sufficient  to  authorize  the 
issuing  of  an  attachment. 

Motion  granted. 

Cited  in— 7  Lans.,  134;  7  Barb.,  42,  ^90,  255,  660:  17 
Barb.,  183 :  5  How.  Pr.,  46 ;  13  How.  Pr.,  352 :  2  Co.  R., 
92 ;  3  Co.  R.,  75. 


*MALLORY  [*192 

THE  EAST  RIVER  '  INSURANCE  COM- 
PANY. 

Practice — Effect  of  Order  to  Stay  Proceedingsfor 
Special  Motion. 

An  order  to  stay  proceedings  for  the  purpose  of 
making  a  special  motion,  though  served  before  the 
motion  papers,  will  take  effect  from  the  time  they 
are  served. 

The  order  will  in  general  stay  the  proceedings  un- 
til the  rule  deciding  the  motion  is  actually  entered 
by  the  clerk. 

ON  the  80th  of  January  last  the  plaintiff  took 
an  inquest  in  this  cause  at  the  N.  Y.  Cir- 
cuit. After  failing  in  a  negotiation  to  have  the 
proceeding  waived,  the  defendant's  attorney, 
February  8th,  obtained  an  order  of  the  circuit 
judge  staying  the  plaintiff's  proceedings  until 
the  judge's  motion  term  in  March,  and  until 
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the  decision  of  the  court  upon  a  motion  then 
to  be  made  to  set  aside  the  inquest.  The  plaint- 
iff had  in  the  meantime  entered  judgment. 
The  order  was  served  February  10  ;  but  was 
not  accompanied  or  preceded  by  any  notice  or 
other  papers  for  a  motion.  Affidavits  and  a 
notice  of  motion  to  set  aside  the  inquest  to  be 
made  before  the  circuit  judge  were  served 
February  21.  The  motion  was  made  and  op- 
posed ;  and  March  3  the  judge  made  a  brief 
note  of  his  decision  on  the  papers,  and  handed 
them  to  the  clerk.  In  conseqOfence  of  the  pa- 
pers having  been  mislaid,  the  rule  was  not 
drawn  up,  settled  by  the  judge,  and  entered  by 
the  clerk,  until  March  10.  The  order  was, 
that  the  inquest  and  all  subsequent  proceedings 
be  set  aside;  and  it  was  further  ordered  that 
the  defendants  pay  the  costs  of  the  inquest  and 
subsequent  proceedings,  and  take  short  notice 
of  trial.  March  8,  after  the  judge  had  noted 
his  decision  on  the  papers,  but  before  the  rule 
was  settled  and  entered  by  the  clerk,  the  plaint- 
iff issued  execution,  which  was  levied  upon 
the  property  of  the  defendants. 

Mr.  G.  R.  J.  Bowdoin,  for  the  defendants, 
moved  to  set  aside  the  execution  for  irregulari- 
ty. 

Mr.  S.  B.  Noble,  for  the  plaintiff.  The 
order  to  stay  proceedings  was  of  no  effect,  be- 
cause it  was  not  accompanied  or  preceded  by 
1 93*J*papers  and  notice  for  a  motion.  Rule 
58  ;  1  Cai.,  505  ;  5  Cow.,  438  ;  3  Johns.,  451  ; 
Grab.  Pr.,  680.  But  if  the  order  to  stay  be- 
came operative  when  the  papers  for  the  motion 
were  subsequently  served,  it  only  stayed  the 
proceedings  until  the  motion  was  decided  by 
the  judge  March  3,  and  the  issuing  of  the  ex- 
ecution on  the  8th  was,  therefore,  regular. 

By  tlit,  Court,  Bronson.  Oh.  J.  Although 
the  order  to  stay  proceedings  had  no  effect  at 
the  first,  it  became  operative  when  the  motion 
papers  were  subsequently  served;  and  then, 
the  motion  having  been  made  in  due  time,  the 
plaintiff's  proceedings  were  stayed  "until  the 
decision  of  the  court"  on  the  motion;  or,  as  it 
is  also  expressed,  "until  the  order  of  the  court." 
Rule  58.  (a)  The  "decision"  or  "order  of  the 
court"  was  not  made,  within  the  meaning  of 
the  rule,  until  the  order  was  finally  settled  by 
the  judge  and  entered  in  the  clerk's  minutes 
March  10.  Down  to  that  time  the  order  to  stay 
proceedings  continued  to  operate,  and  the  exe- 
cution, which  was  issued  two  days  before,  was 
consequently  irregular.  It  is  not  necessary  to 
say  what  would  be  the  effect  of  unnecessary 
delay  in  drawing  up  and  entering  the  order  of 
the  court  on  a  motion;  for  here  there  was  no 
negligence  on  the  part  of  the  counsel  for  the 
moving  party. 

Should  we  yield  to  the  argument  that  the 
motion  was  decided  March  3,  it  would  put  the 
plaintiff  equally  in  the  wrong;  for  the  inquest 
"and  all  subsequent  proceedings"  were  set 
aside.  The  judgment  was  gone,  and  there  was 
no  authority  for  the  execution  which  was  aft- 
erwards issued.  The  payment  of  costs  was 
not  made  a  condition  of  granting  relief,  as  is 
usual  in  such  cases.  The  proceedings  were  set 
aside  absolutely,  and  the  plaintiff  could  only 

(a)  This  corresponds  with  the  59th  Rule  of  May 
Term,  1846. 
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get  his  costs  by  taxing  and  demanding  them 
under  the  order. 

In  either  view  of  the  question  the  execution 
was  irregular,  and  must  be  set  aside. 

Motion  granted. 


"MATTER  OF  THE  ELECTION  LAW.  [*194 

The  6th  section  of  the  Act  passed  April  5,  1842. 
prohibiting:  the  opening  of  court  in  any  city  or 
town  on  the  day  or  election,  does  not  apply  to  mere 
charter  elections. 

AT  the  opening  of  the  court  on  Tuesday 
morning,  April  8,  1845,  the  Chief  Justice 
remarked,  that  after  the  adjournment  last  even- 
ing he  was  reminded  by  a  member  of  the  bar 
that  this  day  was  appointed  for  holding  the 
city  election  for  charter  officers,  and  a  doubt 
was  suggested  whether  under  the  Election  Law 
of  1842  (Stat.  1842,  p.  109)  the  court  could 
properly  be  held  open.  In  consequence  of  this 
suggestion  he  had  looked  into  the  statute,  and 
was  of  opinion  that  it  did  not  apply  to  town 
and  charter  elections.  The  4th  section  of  the 
1st  title  forbids  the  service  of  civil  process  on 
the  day  when  "an  election  shall  be  held  in  any 
city  or  town  pursuant  to  this  chapter."  The 
next  section  forbids  the  opening  of  court  "in 
any  city  or  town  on  the  day  such  election  shall 
be  held  therein."  The  elections  particularly 
provided  for,  and  which  are  held  in  pursuance 
of  the  chapter,  are  general  and  special  elections 
for  the  choice  of  state,  district  or  county  offi- 
cers; and  no  others.  It  is  true  that  the  Act 
provides  for  the  choice  of  inspectors  of  elec- 
tions at  town-meetings  and  charter  elections. 
Those  meetings  and  elections,  however,  are  not 
held  in  pursuance  of  the  law  in  question;  but 
under  other  laws  specially  providing  when  and 
how  they  shall  be  held  and  conducted.  It  can 
hardly  be  supposed  that  the  Legislature  in- 
tended to  stop  the  court,  and  delay  the  counsel 
attending  from  different  parts  of  the  State,  on 
account  of  a  local  election,  in  which  few  of 
the  persons  present  felt  any  interest.  The  Chief 
Justice  added,  that  if  any  of  the  members  of  the 
bar  residing  in  the  city  wished  to  attend  the 
election,  no  defaults  should  be  taken  against 
them;  but  in  other  respects  he  should  proceed 
with  the  business  of  the  court  without  any  ref- 
erence to  the  charter  election. 

The  business  proceeded,  and  orders  were  en- 
tered as  on  other  days. 

Cited  ln-^2  E.  D.  8.,  342. 


*HUNTINGTON  ET  AL. 

v. 
FORKSON. 
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Ejectment — Construction  of  Statute — When  De- 
fendant Entitled  to  a  Writ  of  Possession — Rule 
of  Discontinuance — Costs. 

The  41st  section  of  2  R.  S.,  310,  entitling  the  de- 
fendant in  ejectment  to  a  writ  of  possession  if  he 
recover  in  any  new  trial  granted  him  under  the  37th 
section,  and  possession  has  been  taken  in  virtue  of 
the  former  recovery,  applies  to  all  cases  where  he 
obtains  a  regular  judgment  in  his  favor,  whether 
upon  a  trial  or  otherwise.  Semble. 
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Should  the  plaintiff,  after  the  new  trial  granted 
in  such  case,  enter  and  serve  a  rule  for  discontinu- 
ance, and  pay  the  costs  of  the  suit,  quaere,  whether 
the  court  would  not  allow  the  defendant  to  proceed 
to  judgment  as  a  means  of  regaining1  possession,  or 
award  a  writ  of  possession  upon  the  eqaity  of  the 
statute  without  a  judgment. 

One  who  is  in  possession  by  virtue  of  a  mort- 
gage foreclosure  against  the  defendant  cannot  be 
ousted  by  a  writ  issued  in  his  favor  under  the  above 
statute. 

Where  the  plaintiff  enters  and  serves  a  rule  for  dis- 
continuance, but  fails  to  pay  the  costs,  the  defend- 
ant may  treat  it  as  a  nullity,  and  proceed  in  the 
cause. 

A  rule  for  discontinuance  does  not  of  itself  au- 
thorize the  defendant  to  enter  judgment  in  his 
favor. 

Citations— 2  R.  S.,  309.  sees.  37,  41 :  10  Johns.,  367 ; 
1  Wend.,  13;  7  Wend..  511 ;  12  Wend.,  191,  289 :  2  Hill, 
384 ;  4  Hill,  166 ;  18  Johns.,  295,  302. 

"T?  JECTMENT,  to  recover  a  farm  in  Schodac, 
FJ  Rensselaer  Co.  .which  the  plaintiffs  claimed 
in  fee.  The  jury  found  a  special  verdict,  on 
which  this  court  gave  judgment  for  the  defend- 
ant. The  plaintiffs  brought  error,  and  in  De- 
cember, 1843,  the  judgment  was  reversed  by 
the  Court  of  Errors,  and  judgment  rendered 
for  the  plaintiffs.  See,  6  Hill,  149.  The  pro- 
ceedings having  been  remitted,  a  writ  of  pos- 
session issued  out  of  this  court,  and  in  Janu- 
ary, 1844,  the  defendant  was  put  out  of  posses- 
sion of  the  farm,  and  the  plaintiff  Huntington 
put  in.  Huntington  immediately  let  one  Yorker 
into  possession  as  his  tenant.  In  March,  1844, 
the  defendant  obtained  an  order  in  pursuance 
of  the  statute,  vacating  the  judgment  and 
granting  a  new  trial,  on  payment  of  costs, 
which  costs  were  paid. 

In  April,1836,the  defendant  and  one  Haskins 
mortgaged  the  premise*  in  question  to  Miles 
Beach  for  securing  the  payment  of  $2,819  by 
installments,  all  of  which  had  become  due  be- 
fore the  foreclosure  hereinafter  mentioned. 
The  mortgage  came  by  assignments  to  Smith 
Griffith;  and  on  a  statute  foreclosure  he  became 
the  purchaser  of  the  property  in  September, 
196*]  1844,  for  the  sum  *of  $1,200,  which 
was  less  than  the  sum  then  remaining  due  on 
the  mortgage.  After  this  purchase  the  plaint- 
iff Huntington  conveyed  all  his  interest  in  the 
property  to  Griffith.  March  14.  1845.  Hunt- 
ington's  tenant,  Yorker,  by  the  direction  of 
Huntingtou,  surrendered  the  possession  of  the 
property  to  Griffith;  who  thereupon  put  York- 
er in  possession  as  his  tenant,  under  a  lease 
which  will  expire  April  1,  1846. 

March  19,  1844,  the  plaintiffs  entered  a  rule 
discontinuing  the  suit,  and  on  the  same  day 
served  the  defendant's  attorney  with  a  notice 
that  the  rule  had  been  entered,  and  that  the 
defendant's  taxable  costs  would  be  paid  after 
and  upon  a  regular  taxation  thereof.  The  de- 
fendant did  not  serve  any  bill  of  costs;  but 
March  25,  1844,  made  up  and  filed  a  record  of 
judgment  of  discontinuance,  issued  a  writ  of 
possession,  by  virtue  of  which  Yorker,  the 
tenant  of  Griffith,  was  turned  out  of  possession 
of  the  property,  and  the  defendant  put  in. 

Mr.  6.  Stow,  for  the  plaintiffs,  and  for 
Griffith  and  his  tenant  Yorker,  moved  to  set 
aside  the  judgment  and  writ  of  possession  for 
irregularity;  and  for  a  writ  of  restitution  to 
restore  the  possession  to  Griffith  or  his  tenant 
Yorker.  He  cited  2  Hill,  884;  18  Johns.,  802: 
2  Cromp.  Pr.,  208,  212,  105,  218;  Com.  Dig. 
Pleader,  8  B,  20;  2  Salk.,  587;  5  Cow.,  418. 
HILL  7. 


Mr.  S.  Stevens,  for  the  defendant,  cited  2 
R.  S.,  309,  sees.  37,  41:  Id.,  615,  sec.  16;  1  R. 
L.,  343,  sees.  2,  11;  12  Wend.,  289. 

By  the  Court,  Bronson,  Ch.  J.  When  a 
new  trial  is  granted  under  the  statute,  after  the 
plaintiff  has  recovered  and  been  put  in  posses- 
sion, in  the  action  of  ejectment,  the  order  va- 
cating the  judgment  and  granting  a  new  trial 
does  not  affect  the  possession;  but  "if  the  de- 
fendant recover  in  any  new  trial  hereby  au- 
thorized, he  shall  be  entitled  to  a  writ  of  pos- 
session in  the  same  manner  as  if  he  was 
plaintiff."  2R.  S.,  309,  sees.  37,  41.  Although 
the  words  are,  that  the  defendant  shall  have  a 
writ  of  possession  if  he  "recover  in  any  new 
trial."  I  am  strongly  inclined  *to  the  [*197 
opinion  that  the  Legislature  intended  the  pos- 
session should  be  restored  whenever  the  de- 
fendant should  obtain  a  regular  judgment  in 
his  favor,  whether  upon  a  trial,  or  in  any  other 
way.  Assuming  for  all  the  purposes  of  this 
motion  that  such  is  the  rule,  the  inquiry  will 
then  be  whether  the  defendant  has  obtained  a 
regular  judgment,  and  one  which  should  en- 
title him  to  the  possession  of  the  property. 

The  judgment  was  irregular.  When  the 
plaintiff  enters  a  rule  to  discontinue,  without 
offering  to  pay  costs;  or  if,  after  an  offer,  he 
refuses  to  pay  the  costs  when  demanded,  the 
defendant  may  treat  the  rule  as  a  nullity,  and 
go  on  with  the  suit.  That  is  the  remedy.  There 
is  no  precedent,  either  before  or  since  the  Re- 
vised Statutes,  which  authorizes  the  defend- 
ant to  make  the  rule  the  foundation  for  enter- 
ing a  judgment  of  discontinuance.  Leonard  v. 
Slaughter,  10  Johns.,  367;  M'Kenster  ads  Van- 
Zandt,  1  Wend.,  13;  James  v.  Delavan,  7  Id., 
511;  Robinson  v.  Taylor,  12  Id.,  191;  Harden  v. 
Hardick,  2  Hill,  384;  White  v.  Smith,  4 Id.,  166. 
In  Provost  v.  Johnson,  12  Wend.,  289,  to  which 
we  are  referred,  there  was  no  rule  for  a  dis- 
continuance. The  plaintiff  entered  a  cassetur 
billa,  after  a  plea  in  abatement ;  and  the  case, 
if  rightly  decided,  is  not  in  point. 

There  is  a  further  reason  why  the  defend- 
ant was  irregular.  The  plaintiff  served  notice 
of  the  rule  to  discontinue,  and  that  the  defend- 
ant's costs  would  be  paid  on  taxation.  The 
defendant  should  have  had  his  costs  taxed;  and 
then,  if  they  were  not  paid,  he  might  have 
proceeded  with  the  suit  in  the  same  manner  as 
though  there  had  been  no  rule  to  discontinue. 
This  practice  is  settled  by  the  cases  already 
mentioned. 

If  the  costs  had  been  taxed  and  paid,  it  may 
be  that  the  defendant  would  still  have  been 
allowed  to  proceed  with  the  suit  to  a  judgment 
in  his  favor,  as  a  means  of  regaining  the  pos 
session;  or,  possibly,  we  might  have  awarded 
a  writ  of  possession,  upon  the  equity  of  the 
statute,  without  going  on  to  a  judgment.  But 
these  are  questions  which  do  not  necessarily 
arise  in  the  case.  The  defendant  did  not  come 
here  for  authority  to  reach  the  possession;  and 
the  course  he  took  on  his  own  responsibility,  is 
not  warranted  by  the  practice  of  the  court. 

*Thus  far  I  have  spoken  of  the  case  as  [*  1 9H 
though  no  one  was  concerned  but  the  parties 
to  the  suit.  But  Griffith,  who  purchased  on 
the  foreclosure  of  the  mortgage,  must  be  re- 
garded as  the  defendant's  grantee;  and  what- 
ever may  be  the  rights  of  the  parties  to  the 
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suit,  as  between  themselves,  the  defendant 
cannot  use  any  judgment  which  he  may  ob- 
tain in  this  proceeding,  however  regular  it  may 
be,  for  the  purpose  of  ousting  his  own  grantee, 
who  has  come  lawfully  to  the  possession  of  the 
land.  The  defendant  may  proceed  in  the  suit, 
or  do  whatever  else  is  proper,  for  the  purpose 
of  obtaining  his  costs  from  the  plaintiffs.  See, 
Jackson  v.  Davenport,  18  Johns.,  295,  302.  But 
he  can  have  no  right  to  a  writ  of  possession 
against  Griffith,  or  his  tenant  Yorker. 

There  has  then  been  a  double  error  on  the 
part  of  the  defendant.  1.  His  judgment  was 
irregular  as  against  the  plaintiffs;  and  2.  If  it 
had  been  regular,  it  did  not  authorize  the  re- 
moval of  Griffith,  or  his  tenant,  from  the  pos- 
session of  the  property. 

I  see  nothing  in  the  defendant's  papers  which 
can  possibly  affect  the  result. 

Motion  granted. 

Cited  in— 28  Hun.  411 ;  40  How.  Pr.,159, 305 ;  36  How. 
Pr.,  242;  41  How.  Pr.,36;  63  How.  Pr.,  365;  3  Daly, 
450 ;  3  Co.  R.,  28. 


SHEPARD  t>.  HOIT. 

Sheriff— Money  Collected  on  Execution — Failure 
to  Pay  Over— Form  of  Action — Pleading — 
Practice. 

It  is  the  official  duty  of  a  sheriff  to  pay  over  mon- 
ey which  he  has  collected  on  execution,  and  if  he 
omits  to  do  so  an  action  will  lie  against  him. 

The  action  may  be  either  assumpsit  or  case ;  but 
whether  the  one  form  or  the  other  be  adopted,  if 
the  sheriff  succeeds,  he  is  entitled  to  double  costs. 

Though  the  action  be  assumpsit,  and  the  declara- 
tion do  not  name  the  defendant  as  sheriff,  he  has 
the  same  right  to  plead  the  three  years'  limitation 
provided  by  2  R.  S.,  296,  sec.  22,  as  if  the  action  had 
been  case.  Per  Bronson,  Ch.  J. 

The  plea  must  be  special,  however,  averring  that 
the  defendant  was  sheriff,  and  that  the  action  was 
brought  to  charge  him  for  the  alleged  omission  of 
an  official  duty.  Per  Bronson,  Ch.  J. 

A  cause  was  noticed  in  November,  for  a  circuit 
to  be  held  on  the  12th  of  April  following ;  and  on 
the  29th  of  March  preceding  the  circuit,  the  defend- 
ant served  an  order  to  file  security  for  costs  in 
twenty  days,  and  that  in  the  meantime  all  pro- 
ceedings on  the  part  of  the  plaintiff  be  stayed.  In 
consequence  of  this  order  the  cause  was  not  put 
upon  the  calendar  for  the  April  Circuit,  but  the  de- 
199*]  fendant  attended  *with  his  witnesses,  and  at 
a  subsequent  circuit  obtained  a  verdict  in  his  fa- 
vor. Held,  that  he  was  not  entitled  to  costs  for  at- 
tending the  April  Circuit,  though  the  plaintiff 
ommitted  to  countermand  his  notice  of  trial. 
:~Where  the  plaintiff  made  a  case,  which,  after  hav- 
ing been  first  argued  before  the  circuit  judge,  and 
a  new  trial  denied,  was  then  argued  before  this 
court  on  appeal,  with  the  like  result,  and  the  ques- 
tions in  botn  instances  were  the  same ;  held,  that 
the  defendant  was  not  entitled  to  costs  for  brief 
and  points  on  each  argument,  but  only  on  one. 

Citations— 2  R.  8..  296.  sec.  22,  617,  sec.  24 ;  620,  sees. 
1,  3,  5.  6  ;  6  Cow.,  465  ;  5  Hill,  395. 

T)E  TAXATION  of  costs.  The  defendant 
Xv  had  been  sheriff  of  the  County  of  St.  Law- 
rence, and  this  was  an  action  of  assumpsit  to 
recover  money  which  one  of  his  deputies  had 
collected  on  an  execution.  The  plaintiff  was 
not  the  person  in  whose  favor  the  execution 
issued;  but  he  brought  this  suit  on  the  ground 
that  he  was  entitled  to  the  money.  On  a  trial 
in  Onondaga,  where  the  venue  was  laid,  a 
verdict  was  rendered  for  the  defendant,  and 
the  taxing  officer  allowed  him  double  costs. 

November  25,  1840.  the  cause  was  noticed 
for  trial  for  a  circuit  to  be  held  on  the  12th  of 
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April  following.  March  29  the  defendant  served 
an  order  that  the  plaintiff  (being  a  non-resi- 
dent) file  security  for  costs  within  twenty  days, 
and  that  in  the  meantime  all  proceedings  on  his 
part  be  stayed.  In  consequence  of  this  order 
the  cause  was  not  put  upon  the  calendar  for 
the  April  Circuit.  The  defendant  attended  the 
circuit  with  his  witnesses,  and  the  taxing  offi- 
cer allowed  him  the  costs  of  the  circuit.  Se- 
curity for  costs  was  filed  April  14,  the  third 
day  of  the  circuit,  which  the  plaintiff's  attor- 
ney swore  was  as  soon  as  the  order  could  be 
complied  with. 

After  a  trial  and  a  case  made,  there  was  first 
an  argument  before  the  circuit  judge  on  the 
plaintiff's  motion  for  a  new  trial,  and  then  an 
argument  of  the  same  matter  in  this  court  by 
way  of  appeal  from  the  decision  of  the  circuit 
judge.  The  plaintiff  failed  in  both  instances, 
and  the  taxing  officer  allowed  the  defendant 
brief  and  points  for  each  argument. 

Mr.  E.  A.  Brown,  for  defendant,  moved 
for  a  re  taxation  of  costs. 

Mr.  D.  Burwell.    for  plaintiff. 

*By  the  Court,  Bronson,  Ch.  J.  The  [*2OO 

sheriff  is  entitled  to  double  costs  when  he  suc- 
ceeds in  an  action  brought  against  him  for  or 
concerning  any  act  done  by  him  by  virtue  of 
his  office,  or  for  or  concerning  his  omission  to 
do  any  act  which  it  was  his  official  duty  to  per- 
form. 2  R.  S.,  617,  sec.  24.  It  is  the  official 
duty  of  the  sheriff  to  pay  over  money  which 
he  has  collected  on  execution;  and  if  he  omits 
to  do  so,  an  action  will  lie  against  him.  As- 
sumpsit may  be  brought  in  such  a  case.  Arm- 
strong v.  Oarrow,  6  Cow.,  465.  (See,  Littie  v. 
Hoyt,  5  Hill,  395.)  But  the  right  to  double  costs 
cannot  depend  on  the  form  of  the  action  which 
the  plaintiff  may  elect  to  bring,  where  the  suit 
is  in  fact  brought  to  charge  the  officer  for  an 
omission  of  official  duty.  I  think  the  taxing 
officer  was  right  on  this  question.  It  is  said 
that  this  doctrine  will  deprive  the  sheriff  of 
the  benefit  of  the  short  limitation  in  suits 
brought  against  him  for  omissions  of  official 
duty.  2  R.  S.,  296,  sec.  22.  That  is  an  argu- 
ment, for  so  much  as  it  is  worth,  against  al- 
lowing the  action  of  assumpsit  to  be  brought 
in  such  a  case,  which  is  not  an  open  question. 
But  although  the  sheriff  is  sued  in  assumpsit, 
and  without  naming  him  as  sheriff,  I  see  no 
reason  why  he  may  not  plead  the  three  years' 
limitation.  It  is  true  that  the  plea  would  have 
to  be  special.  The  defendant  would  first  aver 
that  he  was  sheriff,  and  that  the  action  was 
brought  to  charge  him  for  the  alleged  omis- 
sion of  an  official  duty;  and  then  he  might  say 
that  the  suit  was  not  commenced  within  three 
years  after  the  cause  of  action  accrued.  I  can- 
not doubt  that  such  a  plea  would  be  good,  al- 
though by  the  general  statute  actions  of  as- 
sumpsit are  not  barred  in  less  than  six  years. 
We  must  look  at  the  substantial  rights  of  the 
parties,  rather  than  the  forms  in  which  those 
rights  are  asserted. 

The  defendant  prevented  a  trial  at  the  April 
Circuit,  1841,  and  I  see  no  reason  why  he 
should  be  paid  for  attending  it.  He  waited 
so  long  before  demanding  security  for  costs 
that  the  plaintiff  could  not,  by  any  diligence, 
have  got  the  order  to  stay  proceedings  dis- 
charged in  time  to  try  the  cause  at  that  circuit. 
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If  security  had  been  given  the  day  the  order 
2O1*]  was  served,  the  *twenty  days  which 
the  defendant  had  to  except  to  the  sufficiency 
of  the  sureties  would  have  carried  the  cause 
over  the  circuit;  and  the  order  to  stay  proceed- 
ings is  not  discharged  until  the  sureties  justi- 
fy. 2  R.  S.,  620,  sees.  1,  3,  5.  6.  It  is  said 
that  the  plaintiff  should  have  countermanded 
the  notice  of  trial.  But  that  was  not  necessa- 
ry after  the  defendant  had  obtained  an  order 
which  destroyed  the  effect  of  the  notice.  The 
•charges  for  attending  the  circuit  in  question 
must  be  stricken  out  of  the  bill. 

The  questions  to  be  discussed  on  the  case 
were  the  same  before  the  circuit  judge  and  in 
this  court,  and  I  think  only  one  charge  should 
be  allowed  for  brief  or  points  on  the  argu- 
ment. 

Motion  granted. 

Cited  in— 29  Barb.,  66. 


ROSEVELT  v.  GILES. 
Ejectment    Under  Statute— Pleading— Practice. 

A  declaration  in  ejectment  served  under  the  9th 
section  of  2  R.  S.,  312,  relating  "to  Proceedings  to 
Compel  the  Determination  of  Claims  to  Real  Prop- 
erty," is  to  be  in  the  usual  form,  and  its  connection 
with  the  notice  previously  served  under  the  2d  sec- 
tion can  only  be  ascertained  by  inquiring  into  ex- 
trinsic facts. 

If  the  declaration  is  served  after  the  notice,  and 
before  a  default  for  not  appearing,  etc.,  has  been 
entered,  it  must  be  deemed  a  pleading  under  the 
statute,  unless  the  party  receiving  the  declaration 
is  advised  that  such  was  not  the  intention  of  the 
party  serving  it.  Per  Bronson,  C/i.  J. 

Otherwise,  if  the  party  giving  the  notice  has  pro- 
ceeded to  a  default  and  judgment  before  the  service 
of  the  declaration,  though  irregularly. 

Where  the  party  receiving  the  notice  either  pleads 
in  bar,  disclaims,  or  declares  in  ejectment,  pursuant 
to  the  statute,  he  thereby  makes  his  election  as  to 
the  mode  of  answering ;  and  he  cannot  afterwards 
abandon  that  answer  and  resort  to  another  without 
first  obtaining  leave  of  the  court. 

Citation—?  R.  S..  312,  sees.  7-10. 

IN  April,  1844,  Rosevelt  served  Mrs.  Giles 
with  a  notice  under  the  statute  "to  Compel 
the  Determination  of  Claims  to  Real  Proper- 
ty," 2  R.  S.,  312,  el  seq.,  in  relation  to  certain 
premises  in  the  City  of  N.  Y.  May  18,  he  filed 
a  copy  of  the  notice,  with  proof  or  service,  and 
2O2*]  entered  a  rule  requiring  Mrs.  *Giles  to 
appear  and  plead  thereto  within  forty  days. 
June  28,  the  default  of  Mrs.  Giles  was  entered, 
and  judgment  perfected  against  her.  On  the 
20th  of  October  following,  Mrs.  Giles  com- 
menced an  ejectment  suit  against  Rosevelt,  in 
the  usual  way,  for  the  recovery  of  the  same 
premises  described  in  the  notice  which  had 
been  served  by  him.  In  November,  Rosevelt, 
•who  had  previously  appeared  in  the  ejectment 
suit,  pleaded  therein  not  guilty,  and  served 
with  the  plea  a  notice  that  he  would  rely  on 
the  before  mentioned  proceedings  under  the 
statute  as  a  bar  to  the  action.  Mrs.  Giles  then 
gave  notice  of  a  motion,  which  was  made  at 
the  last  December  special  term,  and  upon 
which  the  court  made  an  order  on  the  10th  day 
of  January  last,  that  the  default  entered  by 
Rosevelt  against  Mrs.  Giles,  and  all  subse- 
quent proceedings  in  that  matter,  be  set  aside 
for  irregularity.  The  irregularity  consisted  in 
entering  the  default  as  a  rule  of  course,  with- 


out moving  the  court.  [Ante,  p.  166.]  On  the 
7th  of  March  last,  Mrs.  Giles  entered  and  gave 
notice  of  a  rule  discontinuing  the  ejectment 
suit ;  and  at  the  same  time  she  served  a  plea 
in  bar  of  the  statute  proceeding,  that  neither 
Rosevelt,  nor  those  whose  estate  he  has,  had 
been  in  the  actual  possession  of  the  premises 
claimed  for  three  years  next  before  the  service 
of  the  notice.  March  14,  Rosevelt  taxed  his 
costs  in  the  ejectment  suit,  and  they  were  paid 
by  Mrs.  Giles  ;  and  ten  days  afterwards  Rose- 
velt gave  notice  of  the  present  motion.  The 
attorney  for  Mrs.  Giles  now  swore  that  the 
ejectment  suit  had  no  connection  with  the  no- 
tice which  had  been  given  by  Rosevelt,  but 
was  intended  as  an  entirely  independent  pro- 
ceeding. 

Mr.  N.  Hill,  Jr.,  for  Rosevelt,  moved  to 
set  aside  the  plea  in  bar  of  the  statute  proceed- 
ing, which  had  been  served  by  Mrs.  Giles,  as 
being  irregular. 

Mr.  G.  R.  J.  Bowdoin,  for  Mrs.  Giles. 

By  the  Court,  Bronson,  Ch.  J.  In  proceed- 
ings under  the  statute  "to  Compel  the  Deter- 
mination of  Claims  to  Real  Property, " 2  R.  S., 
*312,  et  seq.,  the  first  rule  to  be  entered  [*2O3 
is,  that  the  person  on  whom  the  notice  was 
served  appear  and  plead  thereto  within  forty 
days  after  the  entry  of  the  rule.  Sec.  4.  Such 
person  may  plead  in  bar  of  all  further  proceed- 
ings, that  neither  the  other  party,  nor  he  and 
those  whose  estate  he  has,  have  been  in  the 
actual  possession  of  the  premises  for  three 
whole  years.  Sec.  7.  Or,  he  may,  by  plea,  dis- 
claim all  title  to  the  property.  Sec.  8.  He  may 
ateo  commence  an  action  of  ejectment  against 
his  adversary,  and  the  declaration  will  be 
deemed  a  pleading  within  the  rule.  Sees.  9, 10. 
The  declaration  says  nothing  about  the  notice; 
and  the  connection  of  the  two  things  can  only 
be  ascertained  by  inquiring  into  extrinsic  facts. 
If  a  declaration  is  served  after  a  notice  under 
the  statute  from  the  opposite  party,  and  before 
a  default  for  not  pleading  has  been  entered,  it 
must  be  regarded  as  a  pleading  under  the  no- 
tice. Clearly,  the  party  receiving  the  declara- 
tion would  have  no  right  to  treat  it  as  an  in- 
dependent proceeding,  wholly  foreign  to  the 
notice,  unless  he  was  advised  that  such  was 
the  intention  of  the  plaintiff  in  the  ejectment. 

When  the  party  receiving  a  notice  under  the 
statute,  either  pleads  in  bar,  disclaims,  or  de- 
clares in  ejectment,  he  has,  I  think,  made  his 
election  as  to  the  mode  in  which  he  will  answer 
the  opposite  party  ;  and  he  cannot  afterwards 
abandon  that  answer  and  resort  to  another, 
without  first  obtaining  the  leave  of  the  court. 
If  an  ejectment  suit  is  commenced,  the  plaint- 
iff may  undoubtedly  discontinue  it,  as  he  may 
any  other  suit,  on  payment  of  costs.  But  that 
will  give  him  no  right  to  plead  in  bar  of  the 
statute  proceeding.  On  the  contrary,  the  per- 
son who  gave  the  statute  notice  will,  if  the 
time  for  pleading  has  expired,  be  entitled  to  a 
default  and  judgment,  which  will  forever  bar 
the  person  on  whom  the  notice  was  served. 

In  this  case  it  is  difficult  to  say  that  the  dec- 
laration of  Giles  was  a  pleading  under  the  no- 
tice of  Rosevelt.  for  the  reason  that  Rosevelt 
had  proceeded  to  a  default  and  judgment  long 
before  the  declaration  was  served.  True,  the 
judgment  was  irregular ;  but  until  it  was  set 
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aside,  Giles  had  no  right  to  plead  to  the  no- 
2O4*]  tice.     *On  the  whole,  I  will  deny  this 
motion  without  costs,  and  leave  the  parties  to 
go  on  under  the  notice  and  plea  in  bar. 
Motion  denied. 


M'HENCH  v.  M'HENCH. 

Action  by  Receiver,  under  Creditor's  Sill — Costs 
— Attachment. 

Where  the  receiver  appointed  under  a  creditor's 
bill  brought  a  suit  at  law  in  the  name  of  the  debtor, 
by  the  direction  and  for  the  benefit  of  the  creditor, 
and  judgment  was  rendered  against  the  debtor  for 
costs :  held,  that  the  creditor  might  be  compelled  to 
pay  them  by  attachment. 

Citations— 2  R.  8.,  619,  sec.  44 ;  7  Wend.,  497. 

COSTS  against  a  party  in  interest.  John 
Percy,  having  a  judgment  against  Andrew 
M'Hench,  filed  a  creditor's  bill  against  him  in 
the  Court  of  Chancery  ;  and  such  proceedings 
were  had  that  Robert  D.  Watson  was  appoint- 
ed receiver.  Watson,  the  receiver,  by  the  di- 
rection and  for  the  benefit  of  Percy,  brought 
a  suit  in  this  court  against  James  M'Hench,  in 
the  name  of  Andrew  M'Hench,  to  recover  a 
debt  alleged  to  be  due  to  Andrew  from  James, 
and  which  debt  had  passed  by  the  assignment 
of  Andrew  to  the  receiver.  The  suit  failed, 
and  costs  to  the  amount  of  $82.76  were  ad- 
judged to  the  defendant,  James  M'Hench. 
Those  costs  were  demanded  of  Percy,  who  re- 
fused to  pay  them. 

Mr.  R.  W.  Peckham,  for  the  defendant, 
moved  for  an  order  that  Percy  pay  the  costs, 
or  that  an  attachment  issue  against  him. 

Mr.  S.  Stevens,  for  Percy.  There  was 
collusion  between  Andrew  and  James  M'Hench 
who  are  father  and  son,  to  prevent  a  recovery 
in  the  suit  brought  by  the  receiver. 

By  the  Court,  Bronson,  Ch.  J.  Although 
there  may  have  been  a  common  feeling  be- 
2O5*Jtween  the  parties  to  the  record  in  *favor 
of  defeating  the  action,  there  is  no  proof  that 
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they  did  any  improper  act  to  bring  about  that- 
result.  This,  then,  is  substantially  the  com- 
mon case  of  one  man  suing  for  his  own  benefit- 
in  the  name  of  another,  who,  in  case  he  is  de- 
feated, must  pay  the  defendant's  costs.  The 
statute  gives  the  remedy  by  attachment  not 
only  against  "an  assignee,"  but  against  any 
person  beneficially  interested  in  the  recovery 
in  such  action.  2  R.  S.,  619,  sec.  44  ;  Colvard 
v.  Oliver,  7  Wend.,  497. (a)  It  is  true  that  the 
defendant  has  a  remedy  against  Watson,  the 
receiver  and  assignee  ;  but  he  also  has  a  rem- 
edy against  Percy,  the  person  "beneficially  in- 
terested," and  for  whose  benefit,  and  by  whose 
direction,  the  suit  was  commenced  and  prose- 
cuted. And  Percy,  rather  than  Watson,  is  the 
person  who  ought  to  pay  the  costs. 

Motion  granted. 

Cited  in— 48  How.  Pr.,  480. 

(a)The  rule  was  the  same,  itseems,  before  the  stat- 
ute. See.  Norton  v.  Rich,  20  Johns.,  475 ;  Waring  v. 
Barret,  2  Cow.,  460:  Schoolcraft  v.  Lathrop,  5  Id.,  17; 
Hopkins  v.  Banks.  7  Id..  650,  a53:  Canby  v.  Ridgway, 
1  Binn.,  496 ;  Miller  v.  Adsit.  18  Wend.,  674. 

As  to  the  circumstances  which  will  render  one 
chargeable  with  having  brought  the  action,  and  who 
may  be  deemed  an  assignee  or  person  beneficially 
interested,  within  the  meaning  of  the  statute,  and 
the  previous  rule  on  this  subject,  see,  Whitney  v. 
Cooper,  1  Hill,  629 ;  M'Hencb  v.  M'Hench.  reported 
in  the  text;  Miller  v.  Franklin,  20  Wend.,  630.  632 ; 
Bendernagle  v.  Cocks,  19  Id.,  151 ;  Miller  v.  Adsit,  18 
Id.,  672, 674 ;  Jordan  v.  Sherwood,  10  Id.,  622 ;  Colvard 
v  Oliver,  7  Id.,  497 ;  Norton  v.  Rich,  20  Johns.,  475 ; 
Waring  v.  Barret,  2  Cow.,  460;  Schoolcraft  v.  La- 
throp, 5 Id..  17. 

The  right  of  applying  to  enforce  the  liability  has 
usually  been  exercised  by  the  defendant  in  the  ac- 
tion, though  the  nominal  plaintiif  has  also  been  al- 
lowed to  move.  Colvard  v.  Oliver,  7  Wend.,  497. 

In  Norton  v.  Rich,  20  Johns.,  475,  there  was  a  rule 
for  an  attachment  against  the  assignee  in  the  first 
instance ;  it  appearing  that  the  taxed  bill  had  been 
demanded  of  him.    See.  also,  Waring  v.  Barret,  2" 
Cow.,  460,  461,  and  n.  a. 

A  party  defending  in  the  name  of  another  cannot 
be  made  liable  to  the  plaintiff  for  costs;  and  this 
rule  applies  as  well  to  the  case  of  a  landlord  defend- 
ing an  ejectment  brought  against  bis  tenant,  as  to 
other  cases.  Ryers  v.  Hedges,  1  Hill,  646 ;  Livingston 
v.  Clements,  Id.,  648;  Miller  v.  Adsit,  18  Wend.,  672. 
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2O7*]  *BURR,  Appellant, 

v. 
BURR,  Respondent. 

Divorce — Alimony — Amount  of — Power  of  Court 
of  Chancery — Allowance  May  Commence  from 
Date  of  Filing  of  Bill. 

The  amount  to  be  allowed  the  wife  for  permanent 
alimony,  on  decreeing  a  divorce  or  separation,  de- 
pends upon  the  circumstances  of  each  case ;  e.  g., 
the  rank  and  condition  of  the  parties,  the  fortune 
of  the  husband,  his  conduct  towards  the  wife,  etc. 

Where  the  husband  was  worth  near  a  million  of 
dollars,  with  but  one  relative  having  any  claim  upon 
his  bounty,  and  it  appeared  that  he  had  treated  his 
wife  with  great  cruelty  for  many  years,  the  Chan- 
ceUw.on  decreeing  a  separation  from  bed  and  board, 
allowed  her  810,000  a  year  for  permanent  alimony, 
to  be  paid  quarterly  during  her  life,  and  the  Court 
for  the  Correction  of  Errors  affirmed  the  decree. 

The  Court  of  Chancery  has  power  in  such  cases  to 
decree  that  the  allowance  shall  belong  to  the  wife 
as  her  separate  estate,  with  the  right  to  dispose  of 
such  part  of  it  as  may  remain  at  her  decease,  in  case 
the  husband  survives  her,  by  an  instrument  in  the 
nature  of  a  will. 

The  decree  may  direct  the  allowance  to  commence 
from  the  time  of  filing  of  the  bill,  instead  of  the  date 
of  the  decree,  provided  this  be  just  under  the  cir- 
cumstances. 

In  actions  at  law  for  torts  of  an  aggravated  nat- 
ure the  Jury  may  allow  exemplary  damages.  Per 
Strong,  Senator. 

Cltations-2  R'.  S.,  56,  sec.  1 :  146,  sees.  43, 45, 46 ;  147 
sees.  54,  5tf ;  2  Phil.,  40,  44.  46, 109,  110.  210.  235,  236  :  2 
Add..  2.  254  ;  3  Phil.,  259, 387  :  2  Roper,  Hus.  &  W.,  308, 
n.  k,  310,  n.,  Jacob's  ed. ;  Poynt.  Mar.  &  Div.,  248 :  1 
Bl.  Com.,  441 ;  3  Bl.  Com.,  94  ;  Bouv.  L.  Die.  "  Ali- 
mony :"  3  Paige,  267, 501 :  1  Paige,  274 ;  Shelf.  Marr.  & 
Div.,  592,  594.  595  ;  3  Hagg.,657  ;  4  Desaus.,33. 165, 183  ; 
4  Illackf.,277 ;  21  Pick.,  378 ;  1  Hagg.  Eccl.  Rep.,  528, 
532 :  2  Story,  Eq.  Juris.,  803,  sec.  1422 ;  2  Ves.,  191, 
195;  Clancy,  Hus.  &  W.,  549,  550;  1  Fonb.  Eq.  B.  1, 
ch.  2,  sec.  6,  n.  n ;  4  Johns.  Ch.,  187 ;  23  Wend.,  425. 

ON  appeal  from  the  Court  of  Chancery.  The 
bill  was  filed  before  the  Vice- Chancellor  of 
the  Fourth  Circuit,  by  the  respondent,  Sarah 
2O8*]*Burr,  against  her  husband,  fora  sepa- 
ration from  bed  and  board,  on  the  ground  of 
cruel  and  inhuman  treatment,  and  of  such  con- 
duct on  the  part  of  the  appellant  as  rendered  it 
unsafe  and  improper  for  her  to  cohabit  with 
him.  The  Viet- Chancellor  decreed  a  separation 
from  bed  and  board,  and  allowed  the  respond- 
ent $10,000  a  year  for  alimony,  commencing 
from  the  date  of  the  decree,  October  14,  1841, 
HILL?. 


payable  quarterly  during  her  life,  to  be  secured 
in  such  manner  as  one  of  the  masters  of  the 
court  should  approve,  with  costs  of  the  suit  to 
be  taxed.  Both  parties  appealed  to  the  Chan- 
cellor, who,  December  26,  1842,  affirmed  the  de- 
cree of  the  Vice-  Chancellor  in  some  particulars, 
and  modified  it  in  others.  The  present  appeal 
was  from  the  whole  of  the  Chancellor's  decree. 
For  the  facts  of  the  case,  together  with  the 
opinions  of  the  Chancellor  and  Vice  Chancellor, 
and  the  nature  of  the  decree  made  by  the  for- 
mer, see  10  Paige,  20,  et  seq. 

Messrs.  S.  Beardsley  and  G.  P.  Parker, 
Atty-Gen.,  made  the  following  points:  1.  The 
amount  allowed  the  respondent  is  too  great, and 
should  be  reduced.  The  entire  power  of  the 
Court  of  Chancery  over  this  subject  depends 
upon  the  statute,  Burtis  v.  Burtis,  1  Hopk.  Ch., 
557,  which  authorizes  a  suitable  allowance  for 
support  and  maintenance,  but  nothing  more. 
2  R.  S.,  147,  sees.  54,  55.  2.  It  was  improper 
to  make  an  enhanced  allowance,  as  seems  to 
have  been  done  in  this  case,  for  the  purpose 
either  of  punishing  the  appellant,  or  of  grati- 
fying the  feelings  of  the  respondent,  or  of  re- 
munerating her  for  alleged  suffering,  or  of  en- 
abling her  to  remunerate  others  for  their  acts 
of  kindness.  3.  The  Chancellor  decided  errone- 
ously in  allowing  permanent  alimony  from  the 
time  of  filing  the  bill.  It  should  have  been  al- 
lowed only  from  the  date  of  the  decree.  Poynt. 
Marr.  &  Div.,  246-252  ;  Shelf.  Marr.  &  Div., 
586,  593.  594  ;  Otway  v.  Otway,  2  Phil.,  109  ; 
Smith  v.  Smith,  Id.,  152  ;  S.  C.,  Id.,  235  ;  Du- 
rant  v.  Durant,  1  Hagg. ,  528.  4.  The  decree 
is  erroneous  in  assuming  to  authorize  the  re- 
spondent to  dispose  of  the  amount  allowed  as 
alimony  by  will.  2  R.  S..  56,  sec.  1  ;  Id.,  60, 
sec.  21."  5.  Provision  should  have  been  made 
*in  the  decree  for  a  reduction  or  dis-  [*2OJ> 
continuance  of  the  alimony  if  the  appellant 
died  leaving  a  competent  provision  for  the  re- 
spondent by  will,  or  died  without  making  a 
will,  and  she  became  entitled,  as  his  widow,  to 
a  competent  support  from  his  estate.  Barrtre 
v.  Barrere,  4  Johns.  Ch.,  187  ;  Lockridge  v. 
Lockndge,  8  Dana,  28. 

Mr.  S.  Stevens,  for  the  respondent,  re- 
viewed Ihe  propositions  contended  for  by  the 
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appellant's  counsel,  and  cited  and  commented 
upon  Mytton  v.  Mytton,  8  Hagg.,657  ;  Smith  v. 
Smith,  2  Phill.,  235  ;  Peckfard  v.  Peckford,  1 
Paige,  274  ;  Lawrence  v.  Laurrence,  3  Id.,  267. 

Nelson,  Ch.  J.  The  points  in  this  case  have 
been  very  much  narrowed  by  the  concession  of 
counsel  that  they  could  not,  as  the  proof  stood, 
expect  to  sustain  that  part  of  the  appeal  going 
to  the  decree  of  separation  a  mensa  et  thoro  on 
the  ground  of  cruel  and  inhuman  treatment. 
The  principal  question  in  the  case,  therefore, 
is  as  to  the  fitness  and  propriety  of  the  allow- 
ance of  alimony  made  by  the  courts  below, for 
the  support  and  maintenance  of  the  wife  dur- 
ing the  separation. 

The  Chancellor  and  Vice-  Chancellor  have  con- 
curred substantially  in  the  sum  to  be  allowed  ; 
but  the  appellant  insists  that  the  allowance  is 
unreasonable,  extravagant  and  beyond  any  au- 
thority conferred  by  law. 

The  statute  provides  that  "  upon  decreeing 
a  separation,  etc.,  the  court  may  make  such  or- 
der and  decree  for  the  suitable  support  and 
maintenance  of  the  wife,  etc.,  by  the  husband, 
or  out  of  his  propertv,  as  may  appear  just  and 
proper."  2  R.  S.,  14~7,  sec.  54. 

The  proofs  in  the  case  establish  that  the  es- 
tate of  the  husband,  real  and  personal,  exceeds 
a  million  of  dollars;  that  there  are  no  children 
of  this  marriage  surviving,  and  but  one  of  a 
former  marriage  (a  wandering,  unfortunate  son, 
whom  the  father  seems  to  have  abandoned), 
having  any  special  or  family  claims  upon  the 
property  ;  that  a  few  years  after  the  marriage 
21O*]  *with  the  respondent,  which  was  in 
1799,  the  husband  received  some  $7,000  as  the 
distributive  share  of  his  wife  in  her  father's  es- 
tate; that  she  was  a  woman  of  education  and 
refinement,  of  the  first  respectability,  at  the 
time  of  her  marriage,  and  has  sustained  that 
character  in  an  eminent  degree  throughout  the 
whole  course  of  her  life;  that  a  short  time  after 
the  marriage,  without  any  fault  or  provocation 
on  her  part,  the  appellant  commenced  a  course  of 
systematic  cruelty  and  oppression  towards  her ; 
of  foul-mouthed  abuse  and  brutal  violence,  the 
very  recital  of  which  is  unfit  for  a  court  of  jus- 
tice", and  which  continued,  with  few  intervals, 
until  her  constitution  and  health  sunk  under 
the  weight  of  her  sufferings,  and  she  was  at 
last  compelled  to  flee  for  refuge  to  her  family 
connections  and  friends.  This  was  in  1835 ; 
since  which  time  she  has  lived  without  any  pro- 
vision being  made  for  her  support,  until  1841, 
some  six  years,  when  the  present  bill  was  filed, 
and  an  allowance  of  $2,000  a  year  ordered 
pending  the  litigation. 

The  scenes  of  suffering  through  which  this 
lady  has  passed,  during  her  cohabitation  with 
the  appellant,  are  so  shocking  and  revolting  to 
our  nature  as  to  induce  one  to  discredit  the  ac- 
count, were  it  not  partially  admitted  in  the  an- 
swer, and  most  abundantly  substantiated  by 
the  witnesses.  It  is  not  important  to  dwell 
upon  this  point  of  the  case,  however,  as  the  de- 
cree for  a  separation  a  mensa  et  thoro — the  jus- 
tice and  propriety  of  which,  as  already  men- 
tioned, are  not  questioned — fully  justifies  her 
withdrawal  from  his  protection,  and  entitles 
her  to  a  reasonable  and  liberal  provision  out  of 
his  property  for  support  and  maintenance.  The 
only  question  is  as  to  the  amount. 
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The  counsel  for  the  appellant  seemed  to  sup- 
pose that  some  question  of  law  was  involved 
in  this  inquiry,  arising  upon  the  statute.  If 
they  meant  that  the  discretion  of  the  court  to 
be  exercised  in  determining  what  amount  of 
alimony  would  afford  a  "suitable  support  and 
maintenance"  and  be  "just  and  proper"  under 
the  circumstances  of  the  case,  is  a  judicial  dis- 
cretion, and  not  an  arbitrary  one,  I  agree  to 
the  proposition.  But  beyond  this,  there  is 
nothing  like  a  question  of  law  that  can  be  raised 
upon  the  statute. 

*The  general  rule  is,  that  the  wife  is  [*2 1 1 
entitled  to  a  support  corresponding  to  her  rank 
and  condition  in  life,  and  the  fortune  of  the 
husband.  The  law  has  fixed  no  definite  pro- 
portion of  his  estate  to  be  allotted  for  permanent 
alimony,  in  case  of  separation  ;  and  the  court 
must,  therefore,  look  to  all  the  circumstances 
of  the  particular  case,  as  no  two  are  alike,  in 
order  to  award  what  is  fair  and  just  between 
the  parties.  Where  the  delinquency  of  the 
husband  has  been  established,  and  the  wife  is 
the  injured  party,  driven  by  his  cruelty  from 
the  comfort  of  domestic  enjoyments.she  should 
be  liberally  supported. 

I  find  it  a  settled  principle  in  the  ecclesias- 
tical courts,  which  have  exclusive  jurisdiction 
of  these  questions  in  England,  to  make  a  more 
liberal  allowance  in  case  of  aggravating  cir- 
cumstances in  the  conduct  of  the  husband,  and 
where  no  imputation  exists  against  the  wife, 
than  in  other  cases.  2  Phill.,  44,  48,  110;  2 
Addams,  2.  So  the  amount  is  always  in- 
fluenced more  or  less  by  the  fact  that  the  hus- 
band has  a  family  of  children  to  support.  2 
Phill.,  110;  3  Id.,  259.  In  many  cases  the 
third  part  of  the  annual  income  of  the  husband 
has  been  assigned  as  permanent  alimony;  in 
others  a  moiety.  2  Roper,  Husb.  &  W.,  810, 
n.,  Jacob's  ed.;  Shelf.,  Marr.  &  Div.,  592. 
The  cases  referred  to  by  the  court  below  (see, 
10  Paige,  38,  39),  are  very  strong  authorities 
for  the  amount  of  the  allowance  in  this  case; 
especially,  the  case  of  the  Countess  of  Pomfret, 
where  one  third  of  a  large  income  was  assigned 
to  her,  under  circumstances  not  as  aggravating 
as  those  disclosed  here. 

Undoubtedly  an  income  of  $10,000  a  year  is 
a  large  allowance  in  this  country,  where  es- 
tates are  usually  small,  by  reason  of  the  con- 
stant subdivisions  going  on  under  the  operation 
of  our  Statute  of  Descents  and  against  perpe- 
tuities. But  we  must  not  forget  that  the  estate 
of  the  appellant  exceeds  half  a  million,  and 
that  his  unfortunate  wife  is  the  only  human 
being,  except  the  vagrant,  outlawed  son,  that 
has  any  special  family  claims  upon  it.  That 
she  must  now  be  approaching  seventy  years  of 
age,  with  a  constitution  broken,  and  her  health 
ruined,  in  consequence  *of  her  unex-  [*212 
ampled  hardships  and  sufferings;  and  01  course 
it  cannot  be  expected  that  she  will  be  left  to 
enjoy  the  allowance  made  for  her  beyond  the 
limit  of  a  few  years;  that  no  provision  was 
made  for  her  support  and  maintenance  for 
some  six  years  succeeding  the  separation;  a 
very  material  and  proper  circumstance  to  be 
taken  into  the  account  in  fixing  the  allowance. 
And  I  agree  with  the  Chancellor,  and  the  de- 
cisions in  the  ecclesiastical  courts  fully  war- 
rant the  remark, that  if  a  few  years  of  affluence 
can,  to  any  extent,  compensate  her  for  the 
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more  than  thirty  years  unparalleled  sufferings 
and  misery  which  she  has  endured,  either  by 
the  gratification  of  her  feelings  in  the  remuner- 
ation of  those  who  have  sheltered  and  nour- 
ished her  in  adversity,  or  in  procuring  those 
indulgences  and  comforts  which  her  age  and 
health  may  require,  it  will  not  be  an  improper 
exercise  of  the  discretion  of  the  court — the  am- 
ple means  of  the  husband  justifying  it — to 
make  the  most  liberal  allowance. 

The  amount  allowed  in  the  present  case,  ac- 
cording to  the  weight  of  the  evidence  before 
us,  does  not  probably  exceed  one  fifth  or  sixth 
of  the  husband's  annual  income.  I  am  satis- 
fied that  it  is  well  sustained,  not  only  upon  the 
fitness,  propriety  and  justice  of  the  thing  itself 
under  the  circumstances,  but  by  the  whole  cur- 
rent of  precedent  and  authority  on  the  subject. 

There  are  one  or  two  minor  objections  made 
to  the  decree,  which  I  will  briefly  notice.  It  is 
said  the  court  erred  in  directing  the  allowance 
of  alimony  to  commence  from  the  filing  of  the 
bill,  instead  of  the  date  of  the  decree.  This  is 
a  matter  of  discretion,  depending  upon  the 
special  circumstances  of  the  case.  It  was  hard- 
ly insisted  upon,  indeed,  as  involving  a  ques- 
tion of  law.  Perhaps  in  practice  the  ecclesias- 
tical courts  in  England  usually  date  the 
allowance  from  the  time  of  the  decree;  but  this 
is  not  binding  upon  us  here.  I  confess  it  seems 
to  me  that,  in  point  of  consistency  and  propri- 
ety, the  allowance  should  commence  at  the 
time  of  filing  the  bill.  The  case  was  then  made 
out.  All  the  facts  existed  at  that  time  upon 
which  the  alimony  was  allowed;  and  if  the 
respondent  is  entitled  to  it  at  all,  she  was  as 
much  entitled  to  it  then  as  at  any  subsequent 
period. 

213*]  *  Again;  it  is  said  the  court  below 
erred  in  directing  that  if  the  annuity  was  not 
paid  quarterly,  as  it  became  due,  the  money 
should  belong  to  the  wife,  with  power  to  dis- 
pose of  it  at  her  death  by  an  instrument  in  the 
nature  of  a  will.  The  object  of  this  direction 
was  to  take  from  the  appellant  any  temptation 
to  withhold  the  payment  of  the  alimony  at  the 
time  designated.  Unless  this  power  was  given 
any  unpaid  balance  at  her  decease  should  of 
course  go  to  the  husband;  and  as  she  is  aged 
and  infirm,  his  past  conduct  may  well  iustify 
the  apprehension  that  he  would  not  hesitate  to 
try  the  experiment  of  fighting  off  the  quarterly 
payments,  with  the  hope  that  in  the  meantime 
death  might  intervene  and  relieve  him  from 
the  burden  imposed  by  the  decree.  The  right 
to  give  this  direction  in  respect  to  the  fund  is 
not  to  be  doubted.  The  same  power  that  can 
vest  her  with  an  absolute  separate  interest  in  a 
portion  of  the  husband's  estate,  can  enable  her 
to  dispose  of  it  as  she  may  think  proper.  In- 
deed, the  right  to  make  the  disposition  is  inci- 
dent to  and  arises  out  of  the  absolute  owner- 
ship in  the  separate  estate  which  the  statute 
has  authorized  the  court  to  confer  on  her,  al- 
though it  is  usual  to  accompany  the  allowance 
with  an  express  power.  The  wife  has  always 
been  allowed  in  equity  to  dispose  of  her  sep- 
arate estate  by  an  instrument  in  writing  in  the 
nature  of  a  will;  and  a  court  of  equity  will 
see  that  her  directions  are  carried  into  execu- 
tion. 

For  these  reasons  I  am  of  opinion  that  the 
decree  of  the  Chancellor  should  be  affirmed. 
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Strong,  Senator.  Alimony  is  the  mainte- 
nance or  support  which  a  husband  is  bound  to 
give  to  his  wife  upon  a  separation  from  her; 
or  the  support  which  either  father  or  mother 
is  bound  to  give  to  his  or  her  children,  though 
this  is  more  usually  called  maintenance.  It  is 
granted  in  proportion  to  the  wants  of  the  per- 
son requiring  it,  and  the  circumstances  of  those 
who  are  to  pay  it.  Poynter,  Marr.  &  Div.  248- 
1  Bl.  Com.,  441;  3  Id.,  94;  Bouv.  L.  Die. 
"  Alimony,"  Roper,  Husb.  &  Wife,  308,  n.  k. 

A  much  larger  allowance  is  to  be  made  for 
permanent  alimony  *than  for  alimony  [*214 
pending  suit.  2  Phill.,  109;  Id.,  40;  3  Paige, 
501;  Shelf.,  Marr.  &  Div.,  592. 

It  is  contended  on  the  part  of  the  appellant 
in  this  case,  that  the  alimony,  or,  in  the  words 
of  the  statute,  the  amount  allowed  by  the 
Chancellor  to  Mrs.  Burr  for  her  "  support  and 
maintenance,"  is  too  great,  and  should  be  re- 
duced. This  is,  doubtless,  the  subject  of  ap- 
peal; but  a  strong  case  must  be  presented  be- 
fore this  court  would  be  justified  in  interfering 
with  the  decree  of  the  court  below  as  to  the 
amount  merely,  if  no  legal  principle  has  been 
violated.  In  Cooke  v.  Cooke,  2  Phill.,  40,  the 
court  say:  "  Now,  although  alimony,  that  is, 
the  allowance  to  be  made  to  a  wife  for  her 
maintenance,  either  during  ti  matrimonial  suit 
or  where  she  has  proved  herself  entitled  to  a 
separate  maintenance,  is  said  to  be  discretion 
ary  with  the  court;  yet  it  is  a  judicial,  not  an 
arbitrary  discretion,  which  is  to  be  exercised; 
and,  therefore,  it  is  clearly  a  subject  of  appeal ; 
at  the  same  time,  upon  a  point  where  there  is 
no  other  rule  or  criterion  to  guide  than  the 
boni  viri  arbilrium,  it  is  only  upon  a  strong 
difference  of  opinion  where  the  court  of  ap- 
peal would  be  disposed  to  disturb  the  sen- 
tence." 

The  position  is  sought  to  be  maintained  here 
that  the  law  contemplates  only  a  tolerable  and 
comfortable  subsistence  for  the  wife,  without 
much  reference,  if  any,  to  the  pecuniary  cir- 
cumstances and  ability  of  the  husband;  that 
after  the  point  of  support  and  maintenance,  in 
a  strict  and  limited  meaning  of  the  terms,  is 
attained,  the  letter  and  spirit  of  the  statute  are 
satisfied,  and  the  power  of  the  courts  is  ex- 
hausted. 

Marriage,  by  our  laws,  is  treated  only  as  a 
civil  contract,  and  is  invested  with  every  at- 
tribute and  obligation  which  can  attach  to  the 
most  solemn  agreement  between  men.  It  is 
based,  to  a  very  great  extent,  on  the  assump- 
tion of  equality  between  the  parties,  and  may 
be  said  to  be  almost  indissoluble,  as  it  cannot 
be  voluntarily  waived  even  by  joint  consent, 
and  so  few  are  the  legal  causes  tor  annulling 
it.  Although  the  chief  authority  must  neces- 
sarily be  lodged  in  the  husband,  and  from 
self-evident  policy  the  law  will  not  allow  the 
wife  to  enter  into  contracts  to  bind  him  except 
for  necessaries  which  he  refuses  to  provide  for 
*her.  yet  they  have  a  common  and  in-  [*2 15 
divisible  interest  in  prosperity  and  adversity. 
Both  are  elevated  or  depressed  by  the  same 
causes;  and  each  is  more  or  less  affected  by 
what  concerns  the  other.  If  from  poverty  and 
obscurity  the  husband  advances  to  fortune  and 
reputation,  his  partner  rises  with  him  paripas- 
$u,  and  becomes  entitled  by  the  law  of  the 
land,  as  well  as  by  social  rule,  to  the  rights, 
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benefits  and  privileges  of  his  new  position. 
For  almost  all  purposes  they  are  regarded  in 
the  eye  of  the  law  as  one  person,  having  one 
interest,  and  inseparable  in  their  earthly  desti- 
nies. As  between  themselves,  so  carefully  is 
the  wife  protected  against  the  effects  of  the 
imprudence  or  misfortune  of  her  husband,  that 
she  may  refuse  to  alienate  her  rights  in  any 
part  of  his  real  estate,  no  matter  how  valuable 
or  extensive  it  may  be;  nor  can  they  be  de vest- 
ed by  any  compulsory  process  of  law  against 
the  husband,  without  her  consent.  In  case 
of  his  death,  she  enjoys  during  her  lifetime, 
unconditionally,  and  without  the  power  of  in- 
terference from  any  court,  one  third  of  the 
rents  and  profits  of  his  land  and  buildings, 
without  regard  to  their  value. 

On  what  principle  is  the  wife's  dower  al- 
lowed? Why  should  she  not  be  restricted, 
where  the  property  is  large,  to  a  comfortable 
maintenance  and  support?  Why  should  she 
receive  the  income  of  one  third  of  a  vast  and 
productive  landed  estate,  towards  the  acquisi- 
tion of  which  she  may  have  contributed  noth- 
ing, and  hold  it  free  and  clear  from  every  in- 
cumbrance  created  by  her  husband  except  for 
purchase  money?  The  answer  is  obvious. 
Whatever  increases  his  fortune  is  regarded  by 
the  law  of  civilized  life  as  adding  also  to  her 
prosperity.  If  he  becomes  rich,  she  is  not  to 
continue  poor.  If  his  possessions  are  ample, 
the  law  will  not  compel  her  to  remain  in  a  state 
of  comparative  poverty.  If  a  great  abundance 
of  wealth  is  thought  so  desirable  by  the  hus- 
band that  he  has  devoted  a  life  of  toil  and  per- 
plexity to  its  accumulation,  a  just  and  fair 
proportion  of  it,  without  reference  to  what  in 
other  circumstances  would  be  sufficient  merely 
for  a  comfortable  support,  is  supposed  to  be 
equally  desirable  and  necessary  for  her,  who 
has  traveled  with  him  for  a  long  period  in  the 
same  path  of  acquisition,  whose  mind  has  been 
2 1 6*]  *bent  and  moulded  constantly  and  for 
years  towards  the  same  objects  of  pursuit 
which  have  engrossed  his  thoughts  and  invited 
his  energies,  and  whose  domestic  economy,  di- 
rected to  the  same  purposes,  has  been,  if  not 
the  starting  point,  at  least  a  leading  auxiliary 
of  his  success.  Her  wants  have  been  fashioned 
and  graduated  by  his  standard;  and  whether 
he  has  accumulated  property  to  spend  or  to 
hoard,  it  is  fair  to  presume  that,  while  he  has 
been  incited  by  a  want  of  it  for  the  one  or  the 
other  of  these  purposes,  his  companion  for  life 
has  sympathized  with  his  feelings,  has  imbibed 
his  tastes  and  habits  of  thought,  and  has  been 
impelled  by  the  same  real  or  imaginary  neces- 
sity to  a  constant  and  never  ceasing  acquisi- 
tion. 

Wealth  and  poverty  are  relative  terms;  and 
if  courts  should  adopt  the  rule  contended  for 
on  the  part  of  the  appellant,  and  cut  themselves 
loose  from  a  consideration  of  the  amount  of 
the  husband's  income,  in  making  a  suitable 
provision  for  the  wife  in  cases  of  separation, 
they  would  find  themselves  upon  a  new  and 
wide  field  of  inquiry,  with  no  other  guide  than 
the  opinions  of  numberless  and  conflicting  wit- 
nesses as  to  the  amount  required  to  meet  the 
actual  wants  and  necessities  of  the  wife,  and 
would  eventually  be  compelled  to  adopt  some 
arbitrary  sum  as  a  maximum  to  be  exceeded 
in  no  case  and  under  no  circumstances.  In  the 
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case  under  consideration,  where  the  appellant 
is  shown  to  be  worth  a  million  or  upwards, 
which  is  well  invested  and  probably  yields  an 
annual  net  income  of  from  4  to  7  per  cent, 
by  what  safe,  certain  and  unquestionable  rule 
can  this  court  be  governed  in  lessening  the 
amount  of  alimony  allowed  by  the  Court  of 
Chancery?  To  what  point  shall  it  be  reduced, 
so  that  it  cannot  be  as  well  objected  as  now 
that  it  is  still  too  large?  The  annual  amount  al- 
lotted to  Mrs.  Burr  would  be  considered  in  many 
parts  of  the  country  a  fortune  ;  but  the  same 
may  be  said  of  almost  any  less  sum  until  we  ap- 
proximate the  low  point  of  absolute  necessity. 
One  half  or  even  one  third  of  the  allowance 
would  be  liable  to  every  legal  objection  that  is 
now  urged,  and  could  as  readily  be  made  the 
basis  of  visionary  and  fanciful  calculations. 
Any  of  these  sums  may, perhaps,  be  considered, 
without  impropriety,  as  greater  than  the  mere 
comfortable  *living  of  a  lady  in  the  sit-  [*2 1 7 
uation  of  the  respondent,  advanced  in  years, 
and  with  a  constitution  broken  by  the  unnat- 
ural conduct  of  her  husband,  might  demand. 
This  court,  however,  if  it  should  attempt  to 
alter  the  amount  decreed  by  the  court  below, 
because  it  might  be  higher  than  in  the  judg- 
ment of  different  members  it  should  have  been 
if  the  question  had  been  submitted  to  them, 
acting  as  original  and  inferior  judges,  would 
find  the  task  of  fixing  the  allowance  with  legal 
and  mathematical  exactitude  as  difficult  and 
perhaps  as  endless  as  that  which  of  ten  devolves 
upon  a  jury  in  assessing  damages  in  actions  of 
tort;  and  to  whatever  conclusion  it  should  ul- 
timately arrive,  its  decision,  unless  made  on 
the  principle  that  the  amount  of  the  husband's 
income  must  be  disregarded,  and  reference 
had  only  to  supplying  the  ordinary  necessities 
of  the  wife,  would  be  the  precursor  of  confu- 
sion in  the  courts,  and  leave  them  without  even 
a  tolerably  definite  rule  of  action. 

It  is  also  made  a  point  on  the  part  of  the  ap- 
pellant that  no  enhanced  allowance  could  be 
made  either  for  the  purpose  of  punishing  the 
appellant,  or  of  gratifying  the  feelings  of  the 
respondent,  or  of  remunerating  her  for  her  al- 
leged sufferings,  or  of  enabling  her  to  remu- 
nerate others  for  their  acts  of  kindness.  The 
statute  authorizes  the  court  to  make  such  al- 
lowance to  the  wife  for  her  suitable  mainte- 
nance and  support  out  of  the  property  of  the 
husband  as  shall  be  just  and  proper.  The 
primary  object  is  the  protection  and  support  of 
the  wife.  So,  in  many  actions  at  law,  as  for 
assault  and  battery,  words  spoken,  trespass, 
and  other  torts,  the  suit  is  instituted  mainly  to 
enable  the  plaintiff  to  recover  the  damages  he 
has  actually  sustained.  But  in  aggravated  cases 
of  this  nature,  are  not  jurors  daily  charged  to 
give  such  damages  as  shall  not  only  remuner- 
ate the  plaintiff,  but  operate  as  a  punishment 
to  the  defendant;  as  shall  deter  him  and  others 
in  like  cases  offending  from  the  perpetration 
of  similar  enormities;  as  shall  not  only  com- 
pensate the  plaintiff  for  bis  sufferings,  but  also 
enable  him  to  remunerate  his  counsel  (see, 
Young  v.  Tu»tin,4  Blackf .  ,277 ;  Barnard  v.  Poor, 
21  Pick.,  378;  Lincoln  v.  R.  R.  Co.,  23  Wend., 
425)  *and  others,  who  have  aided  him,  [*218 
and  on  whom  he  has  been  compelled  to  depend 
in  order  to  procure  redress?  In  the  action  for 
seduction,  which,  technically,  can  be  brought 
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-only  for  loss  of  service,  are  not  heavy  damages 
•constantly  awarded,  where,  according  to  the 
strict  nature  of  the  action,  the  real  damage 
sustained  is  merely  nominal?  Do  not  the  jury, 
under  the  direction  of  the  court,  punish  the 
defendant?  Do  they  not  gratify  the  feelings  of 
the  plaintiff?  Do  they  not  take  into  considera- 
tion the  sufferings  and  loss  of  reputation  of  the 
seduced  victim,  and  every  necessary  expense 
incurred  and  trouble  sustained,  and  award 
-damages  accordingly?  The  only  difference  in 
this  respect  between  such  cases  and  the  one  now 
before  the  court  is,  that  in  the  former  the  com- 
mon law  requires  the  jury  ;  in  the  latter  the 
statute  directs  the  court,  to  do  what  is  "just 
and  proper."  If  a  wanton  and  malicious  out- 
rage is  committed  upon  the  civil  rights  of  an 
individual,  it  would  oftentimes  be  monstrous 
injustice  to  confine  the  injured  party,  when 
seeking  for  redress,  to  the  actual  ascertainable 
damages  he  may  have  sustained.  Such  a  rule 
would  be  a  license  to  every  species  of  private 
wrong;  and  in  most  cases  of  trespass  to  the 
person,  it  would  be  impossible  to  apply  it  with 
any  degree  of  accuracy.  A  gross  insult,  like 
that,  for  instance,  of  spitting  in  a  person's  face 
in  a  public  place,  and  under  circumstances  cal- 
culated deeply  to  wound  his  feelings  and  dis- 
grace his  character,  would  be  fully  expiated 
by  six  cents  damages;  for  nothing  must  be  al- 
lowed by  way  of  punishment  to  the  offender, 
and  nothing  to  atone  for  the  lacerated  sensibil- 
ities of  the  aggrieved  party.  Exemplary  dam- 
ages would  be  unknown  in  civil  proceedings, 
and  the  most  malignant  passions  would  be  re- 
strained only  by  the  strong  arm  of  the  criminal 
law. 

A  just  and  proper  allowance  to  the  wife  can- 
not be  settled  in  any  case  without  reference, 
in  the  first  place,  to  the  husband's  means,  and 
if  they  are  ample,  then  to  the  condition  or  sta- 
tion of  the  parties  in  life,  and  all  the  circum- 
stances, near  or  remote,  which  tended  to  pro- 
duce the  separation;  and  in  view  of  all  these 
facts,  the  court  is  to  exercise  a  sound,  dis- 
creet and  dispassionate  judgment.  Where  the 
husband's  income  is  unusually  large,  and  the 
ill  treatment,  which  produced  the  separation, 
5519*]  has  *been  extremely  inhuman,  and  con 
tinued  for  a  long  period,  the  clear  dictates  of 
justice,  and  a  proper  regard  for  the  protection 
of  public  morals,  require  that  the  atrocity  of 
the  case  should  be  taken  into  consideration,  so 
that  it  should  be  distinguished  from  those 
where  faults  are  more  venial  or  have  been  of 
shorter  duration.  The  court  must  exercise  a 
judicial  discretion,  not  arbitrary  or  vindictive, 
but  which  will  be  found  to  accord  with  that 
sober  sense  of  justice  common  to  mankind. 

The  adjudications  of  the  courts,  both  in  En- 
gland and  this  country,  perhaps  without  an 
•exception,  will  be  found  to  embrace  these  prin- 
ciples. 

In  Cooke  v.  Cooke,  2  Phill.,  40,  the  wife  had 
a  separate  income,  and  made  no  application 
for  alimony  during  suit.  About  a  moiety  of 
the  husband's  income  was  given  to  the  wife 
for  permanent  alimony.  In  that  case  the  court 
say,  that  it  is  a  part  of  the  duty  of  every  court 
of  justice  to  guard  the  public  morals  of  socie 
ty  ;  that  this  principle  has  been  fully  estab- 
lished and  forcibly  applied  to  cases  where  the 
husband  is  the  injured  party;  that  it  is  on  this 
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principle  that  pecuniary  damages  are  awarded 
in  other  courts  ;  and  that  where  the  husband 
is  the  delinquent  and  the  wife  the  injured  par- 
ty, the  same  principle  may  be  justly  applied. 

In  Otway  v.  Otway,  2  Phill  ,  109,  the  joint 
income  of  the  husband  and  wife  was  £5,500. 
After  deducting  the  expenses  of  supporting 
the  children,  estimated  at  £1,500,  the  wife  was 
allowed  £2,000  per  annum,  that  being  one  half 
of  the  remainder.  The  court  say  :  "  The  de- 
linquency of  the  husband  is  established  ;  the 
wife  is  the  injured  party;  she  is  separated  from 
the  comforts  of  matrimonial  society,  from  the 
society  of  her  family,  not  by  the  act  of  Provi- 
dence, but  by  the  misconduct  of  her  husband ; 
she  must  be  liberally  supported.  The  law  has 
laid  down  no  exact  proportion.  It  gives  some- 
times a  third,  sometimes  a  moiety,  according 
to  circumstances. 

In  Smith  v.  Smith,  2  Phill.,  235,  the  joint  in- 
come was  £2,000,  and  £1,000  was  allotted  to 
the  wife.  The  court  there  say:  "It  is  a  rule 
of  equity  that  no  man  shall  take  advantage  of 
his  own  wrong.  Perhaps  it  would  be  but  just 
that  where  the  *husband  violates  the  [*22O 
matrimonial  engagement,  and  the  fortune  orig- 
inally belonged  to  the  wife,  he  should  give 
back  the  whole  of  it.  Courts  however  have 
not  gone  that  length." 

In  Ld.  Pomfret's  case,  decided  in  the  Arches 
Court  of  Canterbury.  May  14,  1796,  where  the 
fortune  came  principally  by  the  wife,  the  in- 
come was  £12,000;  and  the  court  allotted  one 
third  to  the  wife.  What  weighed  there  was, 
that  the  husband  was  a  peer,  and  that  the  pub- 
lic had  an  interest  that  he  should  be  able  ade- 
quately to  maintain  his  station. 

In  Mytton  v.  Mytton,  3  Hagg.,  657,  the  hus- 
band had  settled  on  his  wife  £500  a  year  for 
pin  money.  Any  payment  of  this  money  ex- 
ceeding £200  a  year  was  to  be  deducted  from 
the  £1,000  which  was  decreed  for  alimony. 
The  gross  income  of  the  husband  was  £6,000, 
subject  to  a  deduction  of  £4,350  for  incum- 
brances  and  interest  on  debts  incurred  by  him, 
leaving  a  net  income  of  only  £1,650.  In  this 
case  the  court  remark  :  "  A  husband,  who  has 
such  a  fortune  as  to  give  that  sum  for  pin 
money  £500,  should  make  an  ample  allowance 
for  his  wife,  while  living  separately  on  account 
of  his  misconduct." 

In  most  of  the  cases  above  cited,  a  consider- 
able, if  not  a  large  proportion  of  the  property, 
came  by  the  wife.  This  fact,  however,  is  not 
made  the  sole  or  even  principal  reason  for  a 
liberal  alimony.  Sometimes  it  is  related  in  the 
history  of  the  case  as  one  of  its  incidents,  and 
sometimes  it  is  referred  to  by  the  court,  among 
other  things,  as  a  circumstance  which  strength- 
ens the  claim  of  the  wife,  and  renders  the  jus- 
tice of  a  large  allowance  clear  and  certain.  But 
there  is  nothing  in  these  cases  from  which  the 
inference  can  be  fairly  deduced,  that  if  the 
property  had  not  come  by  the  wife,  the  court 
would  have  felt  itself  constrained  by  principles 
of  equitable  law  to  have  greatly  reduced  the  al- 
lowance. The  case  of  Mytton  v.  Hfytton  cer- 
tainly repudiates  this  idea,  and  proceeds  di- 
rectly on  the  principle  that  where  the  husband 
is  possessed  of  a  large  fortune,  he  must  make 
an  ample  allowance  to  the  wife  while  separated 
from  him  by  his  misconduct. 

It  is,  however,  in  proof  in  the  case  before  us 
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that,  before  the  close  of  the  year  1813,  the  sum 
221*]  of  about  $7,000  came  to  the  *appellant 
through  his  wife.  That  sum  at  compound  inter- 
est f  cr  thirty  years  would  amount  to  upwards  of 
$50,000;  and  it  was  probably  the  corner-stone 
on  which  the  appellant  has  reared  his  fortune. 
In  the  case  of  Prather  v.  Prather,4  Desaus., 
83,  an  allowance  was  made  for  alimony  of  one 
third  of  the  husband's  income,  although  the 
wife  brought  no  property.  The  court  say,  that 
the  wife  acquires  by  her  marriage,  in  return 
for  the  comforts  she  brings,  the  right  to  main- 
tenance and  support,  and  to  a  participation  in 
the  enjoyment  of  her  husband's  property,  ac- 
cording to  his  degree  and  station  in  life,  while 
she  demeans  herself  correctly.  In  Taylor  v. 
Taylir,  4  Desaus.,  165,  and  in  Williamsv.  Will- 
iams, Id.,  183,  one  third  of  the  net  income  was 
decreed  to  the  wife,  and  in  the  latter  case  suf- 
ficient besides  to  board  and  educate  three 
daughters  who  were  placed  under  the  guard 
ianship  of  the  wife. 

In  this  State  the  Court  of  Chancery  has  us- 
ually allowed  to  the  wife  for  permanent  ali- 
mony from  one  fourth  to  one  half  of  the  hus- 
band"^ income,  when  she  was  not  to  have  the 
custody  of  the  children  of  the  marriage.  Law- 
rence v.  Lawrence,  3  Paige,  267 ;  Peckford  v. 
Peckford,  1  Id.,  274. 

The  word  "suitable"  in  our  statute  is  far 
from  being  devoid  of  meaning.  On  the  con- 
trary, it  is  a  most  significant  and  comprehen- 
sive term.  The  wife  must  not  only  be  main- 
tained and  supported,  but  her  maintenance 
and  support  must  be  suitable.  In  Ld.  Pom- 
fret's  case,  the  wife  was  put  off  with  only  £4,000 
per  annum,  being  one  third  of  the  annual  in- 
come of  an  estate  of  which  she  brought  the 
largest  part;  and  the  court  felt  itself  bound  to 
apologize  for  allowing  the  husband  to  retain 
two  thirds,  by  alleging  as  a  reason  that  he  was 
a  peer  of  the  realm,  and  must  be  enabled  ade- 
quately to  maintain  his  station.  Fortunately, 
our  laws  are  cognizant  of  no  such  dignities, 
and  the  suitableness  of  an  allowance  must  be 
determined  without  reference  to  aristocratic 
institutions.  It  by  no  means  follows,  howev- 
er, that  in  this  country  all  circumstances  relat- 
ing to  the  condition  of  the  parties  may  be  dis- 
regarded, or  that  unbounded  wealth  is  to  con- 
tribute no  more  to  the  support  of  an  injured 
222*]  and  *maltreated  wife  than  a  moderate 
and  middling  competency.  While  neither  hus- 
band nor  wire  has  the  dignity  and  splendor  of 
titles  to  uphold,  they  have  their  relative  and 
social  condition,  which,  in  mere  questions  of 
property  certainly,  can  command  the  protection 
and  justice  of  the  courts  to  which  either  may 
be  compelled  to  resort  on  account  of  the  injus- 
tice of  the  other  ;  and  this  condition  is  made 
up  of  a  variety  of  circumstances,  of  which,  in 
cases  like  that  under  consideration,  one  of  the 
most  material  is  the  amplitude  of  the  husband's 
fortune. 

In  regard  to  the  objection  that  the  decree 
should  have  made  provision  for  a  reduction  or 
discontinuance  of  the  alimony,  if  the  appel- 
lant dies  leaving  a  competent  provision  for  the 
respondent  by  will,  it  is  enough  to  say  that  the 
appellant  has  power  to  obviate  this  objection 
by  his  own  mere  volition. 

Nor  does  there  seem  to  be  much  greater  force 
in  the  point  that  the  Chancellor,  erred  in  as- 
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suming  to  authorize  the  respondent  to  dispose 
of  the  amount  allowed  as  alimony  by  an  in- 
strument in  the  nature  of  a  will.  The  sum  al- 
lowed is,  of  course,  personal  property,  and  if 
it  is  just  that  she  should  have  an  allowance  at 
all,  is  it  wrong  that  she  should  have  the  power 
of  disposing  of  it?  Is  it  not  her  property,  while 
living,  and  is  there  any  impropriety,  in  cases 
like  the  present,  in  guarding  against  an  at- 
tempt on  the  part  of  the  appellant,  by  delay- 
ing the  payment  of  the  alimony,  to  defeat  the 
decree  of  the  court? 

As  respects  the  time  when  the  alimony  is  to 
commence,  unless  this  clearly  indicates  an 
abuse  of  judicial  discretion  in  the  court  below, 
it  does  not  appear  to  be  a  sufficient  ground  of 
error  to  require  from  this  court  a  modification 
of  the  decree.  The  rule  of  the  English  courts, 
seems  to  be  that  permanent  alimony  shall  com- 
mence from  the  date  of  the  sentence  of  separa- 
tion. Cooke  v.  Cooke,  2  Phill.,  40;  but  it  is 
usual  to  compute  the  allowance  for  alimony 
pendente  lite  from  the  return  of  the  citation  ; 
Baine  v.  Baine,  2  Addams,  254  ;  though  in 
cases  of  delay  occasioned  by  the  husband,  it 
is  in  the  discretion  of  the  court  to  allow  it  from 
the  date  of  the  citation.  In  our  own  courts 
no  settled  practice  has  obtained  on  this  sub- 
ject otherwise  than  as  deducible  from  the  En- 
glish decisions ;  and  as  in  this  *case  [*223 
there  has  been  no  violation  of  the  discretionary 
power  of  the  Court  of  Chancery,  and  as  fixing 
the  time  for  the  commencement  of  the  alimony 
from  the  filing  of  the  bill  tends  only  to  pro- 
mote the  ends  of  justice,  no  evil  can  arise  in 
leaving  the  decree  undisturbed  on  that  account. 

The  power  of  the  Court  of  Chancery  in 

§  ranting  a  separation  from  bed  and  board,  is 
y  our  statute,  2  R.  S.,  147,  restricted  to  com- 
plaints on  the  application  of  the  wife  alone; 
and  such  separation  may  be  decreed  for  the 
following  causes,  viz.:  1.  The  cruel  and  in- 
human treatment  by  the  husband  of  his  wife; 
2.  Such  conduct  on  the  part  of  the  husband 
towards  his  wife  as  may  render  it  unsafe  and 
improper  for  her  to  cohabit  with  him;  and  3. 
The  abandonment  of  the  wife  by  the  husband 
and  his  refusal  or  neglect  to  provide  for  her. 
In  the  present  case  the  evidence  clearly  estab- 
lishes one  or  both  of  the  causes  specified  in 
the  first  and  second  subdivisions.  Perhaps  no 
case  has  been  presented  to  a  court — certainly 
none  is  recorded — exhibiting  greater  inhuman- 
ity on  the  part  of  a  husband  towards  his  wife. 
Nurtured  and  reared  in  affluence,  of  a  family 
of  the  highest  respectability,  mingling  from 
her  youth  with  a  refined,  educated  and  pol- 
ishea  society,  possessing  talents  of  a  superior 
order,  accomplished,  amiable  and  beloved,  in 
an  evil  hour  she  forsook  the  endearments  of 
her  home,  and  gave  her  hand  to  him  who  has 
since  embittered  every  moment  of  her  exist- 
ence, poisoned  every  source  of  her  domestic 
happiness,  and  now,  that  she  has  been  com- 
pelled by  his  misconduct  to  flee  from  the  shel- 
ter of  his  roof,  is  pursuing  her  through  every 
court  of  justice  and  to  the  law's  last  extremity, 
to  deprive  her,  even  at  the  expense  of  his  own 
public  infamy,  of  that  honorable  maintenance 
and  support  to  which  his  fortune  and  her  virt- 
ues entitle  her.  For  thirty  five  years  she  was 
a  meek  and  silent  sufferer  under  the  daily  and 
death-dealing  inflictions  of  one  who  had  sworn 
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at  the  altar  of  God  to  love,  cherish  and  pro- 
tect her.  Almost  within  a  month  from  the 
consecration  of  their  nuptials  she  exhibited 
the  marks  and  ravages  of  a  loathsome  and 
noxious  disease,  the  seeds  of  which  he  had  al- 
ready implanted  in  her  system,  there  to  germi- 
nate and  grow  till  their  deadly  influence  should 
224*]  *prostrate  her  physical  powers  or  the 
grave  should  claim  its  weakened  and  premature 
victim.  A  common  and  sickly  offspring  for  a 
few  years  of  miserable  existence  bore  about 
them  the  evidences  alike  of  their  own  wretch- 
edness and  their  father's  shame,  and  then  went 
down  to  an  early  tomb.  But  it  was  not  enough 
that  the  uncomplaining  wife  had  been  murder- 
ously visited  with  the  plague  spots  of  her  hus- 
band's leprosy.  He  must  treat  her  with  studied 
and  malicious  coldness,  indifference  and  neg- 
lect, and  at  times  with  personal  violence;  ad- 
dress her  in  harsh,  opprobrious  and  abusive 
language:  deprive  her  of  necessary  comforts 
and  remedies  in  sickness,  and  in  her  ordinary 
health  compel  her  to  servile  and  unworthy  em- 
ployments, coercing  her  at  times  to  clean  his 
self-defiled  person — a  work  unfit  to  be  required 
of  the  veriest  menial,  and  proper  only  for  him- 
self. These  and  other  things  equally  offen- 
sive, and  too  disgusting  to  be  repeated  in  de- 
tail, are  abundantly  made  out  by  the  evidence, 
if  not  admitted;  and  are  proved  to  have  com- 
menced within  the  first  year  of  marriage  and 
continued  down  to  the  time  of  separation. 
During  the  whole  period,  and  under  all  prov- 
ocations, Mrs.  Burr  conducted  herself  as  a 
mild,  respectful,  affectionate,  submissive  and 
devoted  wife.  On  no  occasion  did  she  resist 
the  authority  of  her  tyrannical  lord,  or  seek  to 
irritate  his  morose  or  excited  temper.  She 
even  charged  her  servants  not  to  speak  of  his 
ill  treatment  of  her  to  others.  She  bore  with 
his  profligacy,  his  intemperance,  his  neglect, 
his  coldness,  his  cruelty,  his  brutality,  until, 
prostrated  by  bodily  disease  and  overwhelmed 
with  mental  anguish,  she  could  bear  with 
them  no  longer,  and  was  forced  to  a  final  sep- 
aration. And  then  not  until  deprived  of  every 
other  resource,  and  driven  to  the  verge  of 
starvation,  did  she  venture  to  enter  the  courts 
of  justice  and  spread  her  sorrows  before  the 
world. 

If  a  larger  amount  had  been  allotted  in  this 
case,  it  could  not,  under  all  the  circumstances, 
be  considered  excessive;  and  as  there  has  been 
no  departure  from  the  proper  exercise  of  ju- 
dicial discretion  on  the  part  of  the  Chancellor, 
his  decree  ought  to  be  affirmed. 

225*]       "Franklin.  Hopkins,   Putnam 

and  Scott,  Senators,  also  delivered  opinions 
in  favor  of  affirming  the  Chancellor's  decree. 

Bockee,  Senator.  It  was  admitted  on  the 
argument  of  this  cause  that  the  decree  of  the 
Vtce- Chancellor,  so  far  as  relates  to  the  separa- 
tion from  bed  and  board,  was  strictly  proper, 
and  was  called  for  by  the  circumstances  of  un- 
kind treatment  and  aggravated  cruelty  prac- 
ticed on  the  part  of  the  appellant.  As  a  conse- 
quence, it  was  also  admitted  that  the  court 
had  full  power  and  authority  under  the  statute 
to  decree  an  allowance  for  the  "suitable  sup- 
port and  maintenance  of  the  respondent."  The 
controversy  between  these  parties  is  then 
brought  to  a  single  question,  and  that  a  very 
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limited  one,  viz.  :  whether  the  extraordinary 
allowance  of  $10,000  per  annum  for  the  sup- 
port of  the  wife  is  authorized  by  the  statute. 

The  Court  of  Chancery  has  no  power  or  ju- 
risdiction in  the  matter  of  divorces  or  separa- 
tion, except  that  which  is  conferred  by  the 
statute.  We  are  not  to  range  abroad  through 
all  Nations,  Kingdoms  and  States,  in  search  of 
authorities  to  determine  the  meaning  of  a  stat- 
utory provision  of  our  Legislature.  It  is  in 
vain  to  look  for  authorities  in  point  derived 
from  the  practice  under  the  civil  or  the  canon 
law;  from  the  Napoleon  Code  or  from  the 
Arkansas  reports.  The  court  is  limited  to  a 
consideration  of  the  provisions  of  the  statute, 
and  is  to  execute  them  according  to  their  ob- 
vious meaning.  I  cannot  admit  that  the  pro- 
ceedings of  foreign  judicatories,  where  the  dis- 
tinctions of  titled  rank  obtain,  where  a  differ- 
ent system  of  government  and  laws  is  estab- 
lished, and  where  manners  and  circumstances 
are  entirely  dissimilar  to  those  which  exist 
here,  can  afford  any  rule  or  guide  to  us  on  this 
particular  question  of  the  amount  to  be  allowed 
for  maintenance  under  the  provisions  of  the 
Statute  of  Divorces. 

The  decision  of  this  question  will  depend 
upon  the  construction  to  be  given  to  the  54th 
section  of  chapter  8,  part  2  of  the  Revised 
Statutes,  which  is  as  follows :  "  Upon  decree- 
ing a  separation  in  any  such  suit,  the  court 
may  make  such  further  decree  as  the  nature 
and  circumstances  of  the  case  may  require,  and 
*may  make  such  order  or  decree  for  [*226 
the  suitable  support  and  maintenance  of  the 
wife  and  her  children,  or  any  of  them,  by  the 
husband,  or  out  of  his  property,  as  may  ap- 
pear just  and  proper."  The  whole  law  of  this 
case  lies  within  the  narrow  compass  of  this 
section  of  the  statute. 

The  general  clause  that  the  court  may ' '  make 
such  further  decree  as  the  nature  and  circum- 
stances of  the  case  may  require  "  must  be  con- 
strued in  reference  to  the  main  object  of  the 
decree,  and  as  givine  power  only  to  make  those 
incidental  provisions  which  may  be  proper  and 
necessary  to  carry  the  specific  and  affirmative 
enactments  of  the  statute  into  effect.  To  pro- 
vide that  the  wife  shall  enjoy  her  personal 
liberty  free  from  any  annoyance  by  the  hus- 
band, that  the  offspring  shall  be  under  the  care 
and  direction  of  the  husband  or  the  wife  as 
circumstances  may  render  expedient,  and  the 
usual  and  proper  direction  as  to  the  payment 
and  security  of  the  alimony  allowed  to  the 
wife,  are  within  the  scope  and  meaning  of  this 
general  clause.  We  would  violate  all  fair  rules 
of  construction  were  we  to  extend  it  to  mat- 
ters extraneous  to  the  general  design  of  the 
statute.  The  clause  does  not  authorize  any 
and  every  decree  which  the  court  might  wish 
to  make.'or  which  an  extravagant  fancy  might 
suggest.  It  does  not  authorize  the  court  to 
dissolve  the  marriage  relations,  to  change  the 
laws  of  inheritance  or  succession,  to  send  the 
husband  into  exile,  or  to  divide  his  estate 
among  the  wife  and  children,  according  to  the 
Statute  of  Distributions. 

We  come,  then,  to  the  second  clause  of  the 
section  we  are  considering,  which  is,  that  the 
court  may  "  make  such  order  and  decree  for 
the  suitable  support  and  maintenance  of  the 
wife  and  her  children,  etc.,  by  the  husband,  or 
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out  of  his  property,  as  may  appear  just  and 
proper."  Suitable  support  and  maintenance  is 
the  object  and  purpose  of  the  statute.  The 
words  "just  and  proper,"  in  the  close  of  the 
section,  do  clearly  and  intelligibly  refer  to 
maintenance,  not  to  a  division  of  property.  We 
should  not  be  warranted  in  construing  them  as 
an  enlargement  of  the  power  of  the  court  be- 
yond the  previous  express  limitation.  A  de- 
creed separation  from  bed  and  board  leaves  the 
227*]  *rights  of  property,  as  between  hus- 
band and  wife,  exactly  as  they  stood  before. 
The  rights  of  the  wife  as  to  dower  and  distri- 
bution, remain  unimpaired.  Marriage  trans- 
fers from  the  wife  to  the  husband,  in  absolute 
property,  all  the  personal  estate  of  which  she  is 
possessed  at  the  time  of  the  marriage,  or  which 
the  husband  reduces  to  possession  during  the 
coverture.  In  case  of  separation  from  bed  and 
board,  it  would  seem  to  be  very  equitable  that 
the  property  which  the  wife  brought  to  the 
husband  should  be  restored  to  her.  Yet  the  law 
makes  no  such  provision,  and  the  policy  of 
such  a  provision  may,  perhaps,  be  very  ques- 
tionable. The  law  places  the  wife  under  the 
care,  protection  and,  I  may  say,  not  the  des- 
potic, but  the  reasonable  authority  of  the  hus- 
band. If  she  had  the  right  of  claiming  the  res- 
toration of  property  in  cases  of  separation,  she 
might  be  rendered  too  independent  for  domes- 
tic peace  ;  more  so  than  the  law  intended  she 
should  be.  Such  a  state  of  independence  might 
interfere  with  the  mutual  obligations  of  the 
parties,  and  lay  the  foundation  of  that  discord 
which  would  lead  to  a  severance  of  the  matri- 
monial ties.  This,  however,  is  suggested  as  a 
mere  speculative  inquiry,  for  the  purpose  of 
showing  that  there  may  be  some  reason  for  the 
apparent  harshness  and  want  of  equity  in  the 
law  which  in  cases  of  mere  separation  with- 
holds from  the  wife  all  right  or  claim  to  such 
property  as  by  coverture  has  become  absolutely 
vested  in  the  husband.  The  Court  of  Chancery 
has  no  power  directly  to  award  restitution  to 
the  wife  of  her  personal  estate  and,  of  course, 
has  not  a  right  indirectly  to  transfer  it  into  her 
possession  by  swelling  the  annual  stipend  to  an 
amount  far  beyond  what  is  proper  and  suitable 
for  her  support  and  maintenance.  It  is  not  ma- 
terial to  inquire  what  amount  of  property  Mrs. 
Burr  brought  to  her  husband  ;  for  whether  it 
was  $10,  or  $10,000,000,  the  rule  of  law  to  be 
applied  to  the  case  is  precisely  the  same.  We 
must  be  governed  by  the  law  as  it  is,  restricting 
the  allowance  to  what  is  suitable  for  mainte- 
nance, and  preserving  to  the  wife  all  the  rights  of 
property  to  which  married  women  are  entitled. 
A  very  large  allowance  of  alimony  is  justified 
by  the  Vice-Cfuinetttor  for  the  reason  that  it 
will  operate  as  a  means  of  punishment ;  espe- 
228*]  cially  *to  the  defendant  who  makes  his 
money  his  god  !  Seldom  do  we  meet  with  a 
judicial  declaration  so  pregnant  with  implica- 
tions that  are  unfounded  and  untenable.  If  the 
Vice- Chancellor  was  armed  with  the  power  of 
vindictive  justice,  as  he  imagined  himself  to  be, 
that  justice  should  have  been  tempered  with 
mercy.  Why  did  he  not  mercifully  and  for- 
bearingly  inflict  upon  the  defendant  stripes 
and  imprisonment  ?  Did  the  Vice- Chancellor, 
by  way  of  punishing  the  appellant,  select  the 
chosen  idol  of  his  soul  as  the  medium  through 
which  the  most  excruciating  wound  could  be 
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given,  and  the  tenderest  nerve  which  vibrates 
to  the  heart  be  racked  in  agony  ?  Do  we  live 
under  an  Asiatic  despotism,  where  the  nod  of 
the  Vizier  can  consign  his  victims  to  the  dun- 
geon and  the  bowstring  ?  Whence  this  pre- 
tense of  punishment,  arbitrary,  unmeasured 
and  undefined,  in  a  land  of  law  and  liberty,  and 
under  a  statute  that  is  merely  remedial  and 
preventive  ?  If  the  defendant  had  committed 
a  criminal  offense,  it  is  cognizable  in  the  ordi- 
nary courts  of  justice,  where  he  can  be  pros- 
ecuted only  on  the  presentment  of  a  jury,  and 
is  entitled  to  the  benefit  of  a  trial  by  his  peers. 
The  evidence  does,  indeed,  exhibit  a  course  of 
unkind  and  inhuman  treatment  which  most 
amply  justifies  the  decree  of  separation  ;  but  I 
do  not  discover  any  acts  of  personal  violence, 
or  any  positive  transgression  of  law,  which 
would  be  the  subject  of  criminal  jurisdiction. 
And  if  the  defendant  had  been  guilty  of  such 
transgression,  I  know  not  whence  the  Court  of 
Chancery  can  derive  its  jurisdiction  and  power 
to  punish,  or  how  it  can  be  justified  in  denying, 
even  to  this  defendant,  the  constitutional  priv- 
ilege of  trial  by  jury,  according  to  the  course 
of  the  common  law.  I  am  confident  that  no 
authority  can  be  found  anywhere  (except  in  the 
code  of  Judge  Lynch)  to  punish  the  appellant 
for  the  unkind,  indecent  and  unmentionable 
abuses  which  marked  and  degraded  his  do- 
mestic life.  Let  not  the  law  and  the  constitu- 
tion be  violated  and  trampled  under  foot  be- 
cause this  man  has  trespassed  upon  decorum 
and  humanity.  If  he  was  the  veriest  brute  that 
ever  disgraced  the  human  form,  it  is  no  reason 
that  the  court  should  forget  its  duties,  usurp 
power  and  inflict  punishment  without  law. 

*Another  feature  of  this  declaration  [*229 
of  the  Vice- Chancellor  is  extrajudicial,  and 
leads  to  reflections  still  more  grave  and  solemn. 
From  the  case  which  is  laid  beforejis,  the  de- 
fendant appears  to  be  sunk  in  the  practice  of 
the  most  degrading  vices.  No  single  virtue  can 
be  discovered  peering  through  the  dark  cat- 
alogue of  his  sius,  except  that  of  economy  car- 
ried to  excess.  Yet  in  the  most  degraded  of  our 
erring  and  fallen  race  there  is  a  redeeming  and 
immortal  spirit  which  by  divine  grace  may  rise 
above  its  debasement;  and  He  alone  who  knows 
the  secrets  of  all  hearts,  to  whom  it  would  be 
blasphemy  to  compare  any  human  tribunal, 
can  determine  whether  the  defendant  has  re- 
nounced the  homage  due  to  his  Creator,  and 
made  money  his  god. 

It  is  stated  by  the  Vice- Chancellor,  as  another 
ground  for  extraordinary  allowance  in  this 
case,  that  it  would  be  a  just  remuneration  to 
the  respondent  for  five  and  thirty  years  of  pa- 
tient suffering  and  irksome  and  menial  service, 
for  blighted  hopes,  ruined  health  and  a  broken 
heart.  This  is  an  appeal  to  the  sympathies  of 
our  nature  which  it  is  difficult  to  resist.  We 
cannot  be  wholly  insensible  to  that  humane 
and  chivalric  feeling  which  has  moved  the 
sensibilities  of  the  Bench,  and  arrayed  this  re- 
spondent in  the  morning  of  her  days  in  all  the 
gayety  and  fascination  of  beauty  and  youth  ; 
which  has  clothed  her  with  all  the  refinement 
and  attractions  that  talents  and  cultivation 
could  give,  and  depicted  her  in  loveliness,  in 
splendor  and  joy,  cheering  and  delighting  the 
elevated  circle  in  which  she  moved  ;  and  to  see 
all  these  elegancies  and  accomplishments  cast 
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like  pearls  before  swine,  is  calculated  to  drive 
us  from  our  propriety,  and  hurry  us  into  for- 
getf  ulness  of  the  staid  rules  of  the  law.  Let  us 
endeavor,  however,  to  administer  the  law  in  its 
plainness,  as  it  is  marked  and  laid  down  to  us, 
and  leave  those  kind  and  generous  sympathies 
to  a  different  and  more  appropriate  sphere  of 
action. 

I  must,  in  the  soberness  of  truth  and  reason, 
dissent  from  the  opinion  that  anything  can  be 
given  by  way  of  remuneration  to  the  respond- 
ent for  sufferings  arising  from  this  most  loath- 
some and  revolting  connection.  The  law  gives 
to  an  unfortunate  wife,  suffering  under  the  ill 
treatment  of  her  husband,  nothing  more  than 
23O*]  *protection  and  support.  It  holds  out 
no  other  boon  ;  it  offers  no  other  inducement  to 
separation  ;  it  goes  just  so  far  as  motives  and 
feelings  of  humanity  would  prescribe,  and 
there  it  stops.  It  does  not  open  a  ledgered  ac- 
count and  strike  a  balance  between  the  joys 
and  sufferings  of  married  life.  The  items  of 
such  an  account  current  would  be  too  delicate 
and  intangible  to  be  the  subjects  of  judicial 
inquiry.  Remuneration  is  impossible,  and  the 
law  does  not  undertake  or  profess  to  give  it. 
It  may  by  some  be  considered  a  proof  of  my 
own  disgraceful  ignorance,  but  I  must  confess 
that  I  have  never  heard  of  any  action  or  mode 
of  proceeding,  either  in  law  or  equity,  by 
which  damages  for  matrimonial  infelicity 
could  be  liquidated,  ascertained  or  recovered. 
In  this  case,  it  appears  that  within  the  first  six 
weeks  of  the  marriage,  events  transpired 
which  placed  it  in  the  power  of  the  respondent 
to  be  absolved  from  this  abhorred  connection. 
A  question  of  expediency  was  presented,  for 
her  sole  and  particular  decision.  On  the  pro- 
priety of  this,  from  the  nature  of  the  question, 
no  other  person  could  have  either  knowledge 
or  opinion.  She  chose  or  submitted  to  cohab- 
itation and  its  consequent  sufferings.  What- 
ever sympathies  may  be  felt,  the  Court  of 
Chancery  cannot  transcend  the  power  of  the 
law,  and  cut  deep  into  the  estate  of  the  appel- 
lant, for  the  avowed  purpose  of  remunerating 
the  respondent  for  those  sufferings. 

There  is  another  principle  stated  as  a  ground 
of  decision  in  the  opinion  of  the  Chancellor 
which  appears  to  me  very  untoward  ;  not  to 
be  reconciled  with  the  policy  of  the  law,  and 
inconsistent  with  its  direct  and  express  pro- 
visions. He  would  make  the  respondent  af- 
fluent, beyond  all  reasonable  requirements  for 
her  suitable  support,  that  she  may  gratify  her 
feelings  in  rewarding  the  attachment  and  serv- 
ices of  her  friends.  This  is  entering  into  a  new 
and  untried  field  of  experiment.  If  the  respond- 
ent is  to  be  placed  in  funds  for  the  purpose  of 
gratifying  her  feelings  and  the  feelings  of  her 
friends  by  pecuniary  donations,  then  there  are 
no  assignable  limits  to  the  provision  proper 
to  be  made  for  her.  It  requires  no  prophetic 
spirit  to  foresee  that  there  would  be  friends 
enough  and  cupidity  enough  to  exhaust  the  es- 
tate of  the  appellant,  large  as  it  is.  In  the 
231*J  regulation  of  *families,  and  the  minor 
disagreements  which  may  arise  between  hus- 
band and  wife,  the  interference  of  friends 
may  sometimes  be  impertinent  and  mischiev- 
ous. There  are  those  whose  vocation  is  not 
blessed,  like  that  of  the  peacemaker.  To  hold 
up  the  prospect  of  pecuniary  reward  to  the 
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friends  of  the  injured  wife,  would  be  most  in- 
jurious and  immoral.  It  would  promote  and 
inflame  differences  instead  of  reconciling  them. 
The  influence  of  such  a  proceeding  upon  the 
welfare  of  society,  and  the  peace  and  harmony 
of  families,  could  not  be  otherwise  than  evil, 
and  that  continually.  Where  there  is  wealth, 
there  will  the  birds  of  evil  omen — the  hungry 
cormorants — hover  around  to  glut  themselves 
with  prey.  Let  us  not  carry  into  practice  this 
new  and  hazardous  principle  of  legislation, 
involving  a  departure  from  judicial  functions, 
until  we  find  some  clause  introduced  into  our 
statute  authorizing  the  court,  in  addition  to 
the  allowance  of  alimony,  to  set  apart  some 
specific  portion  of  the  husband's  estate  as  a 
fund  from  which  the  wife  may  be  enabled  to 
gratify  her  feelings  by  rewarding  the  attach- 
ment of  her  friends.  But  the  statute  does  not 
and  never  intended  to  place  fortune  at  the  dis- 
posal of  the  wife.  It  provides  that  the  Chan- 
cellor shall  make  an  allowance  for  the  suitable 
support  and  maintenance  of  the  wife  and  her 
children.  If  this  clause  of  the  statute  is  so  po- 
tent as  to  authorize  the  Chancellor  to  carve  an 
independent  fortune  out  of  the  husband's  es- 
tate, for  the  benefit  of  the  wife,  her  relatives 
and  friends,  there  is  no  reason  why  the  same 
provision  shall  not  be  construed  as  benignly 
and  favorably  to  the  interests  of  the  children, 
and  the  consequence  will  be  that  the  rich 
man's  estate  may  be  divided,  not  according  to 
the  provisions  of  law,  nor  according  to  his 
own  will,  but  at  the  discretion  of  the  Chancel- 
lor. This  would  be  the  introduction  of  a  new 
mode  of  confiscation,  not  by  legislation,  but 
by  judicial  power.  It  never  could  have  been 
the  intention  of  the  Legislature  to  vest  this  un- 
checked and  unlimited  power  in  any  court. 
There  does  not  appear  to  be  any  special  and 
obvious  necessity  for  giving  such  power  to  the 
Court  of  Chancery.  The  exercise  of  such  pow- 
er, even  in  a  case  like  the  present,  where  the 
unfeeling  conduct  of  the  party  seems  to  have 
stamped  the  mark  of  *Cain  upon  him,  [*232 
would  be  but  the  mild,  initiatory  form  of  ju- 
dicial despotism.  It  is  the  instinct  of  tyranny 
to  approach  with  insidious  steps,  and  its  first 
essays  in  violation  of  law  are  in  cases  where 
popular  feeling  or  prejudice  will  excuse  if  not 
applaud  the  act.  The  Legislature  has  been 
cautious  in  the  delegation  of  power,  but  has 
given  full  and  ample  power  for  all  beneficent 
purposes.  Adequate  protection  and  suitable 
support  is  given  to  the  wife  when  separated 
from  her  husband,  and  the  Chancellor  may 
decree  a  separation  for  a  limited  time,  or  may 
revoke  the  decree  of  separation  on  the  applica- 
tion of  the  parties.  He  may  give  time  for 
angry  passions  to  subside,  for  injuries  to  be 
forgotten,  for  love  and  reason  and  penitence 
to  resume  their  influence.  The  law  contem- 
plates and  invites  reunion.  It  beneficently 
keeps  open  the  door  of  reconciliation.  Let 
not  the  almighty  power  of  King  Plutus  close 
that  door  forever.  Let  not  the  selfishness 
of  connections  and  expectants  interpose  ob- 
stacles and  raise  an  impassible  barrier  against 
returning  affection  and  conjugal  duty.  Let 
not  the  precedent  drawn  from  the  Book  of 
Life  be  reversed;  and  the  money  changers  be 
permitted  to  enter  the  temple  of  pure  and  holy 
affection. 
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From  a  deliberate  consideration  of  this  sub- 
ject, in  the  coolness  of  reflection,  and  free 
from  those  impulses  which  the  unamiable 
character  of  the  appellant  and  the  unsavory 
nature  of  the  case  are  calculated  to  produce, 
my  mind  is  brought  to  the  conclusion  that  the 
court  has  no  arbitrary  power  over  the  appel- 
lant's estate  on  the  principle  of  distribution; 
that  alimony  is  not  to  be  increased  because  the 
wife  brought  property  to  the  husband,  or  for 
the  purpose  of  punishing  the  husband  for  his 
misdeeds  ;  nor  to  remunerate  the  wife  for  the 
sufferings  she  may  have  endured,  or  to  enable 
her  to  gratify  her  feelings  by  the  distribution 
of  pecuniary  donations  among  her  friends.  I 
feel  bound  to  adhere  to  the  words  of  the  stat- 
ute, and  to  comply  with  its  plain  and  obvious 
meaning.  There  is,  indeed,  a  discretionary 
power  given  by  the  law  as  to  the  amount  of 
alimony  to  be  allowed;  but  that  discretion  must 
be  exercised  within  some  reasonable  limits. 

Looking  upon  this  respondent  as  a  worthy, 
233*]  respectable  and  'reasonable  woman, 
there  is  no  state  or  condition  of  the  human  mind, 
short  of  insanity,  which  can  admit  the  belief 
that  she  either  will  or  can  desire  to  expend  the 
sum  of  $10,000  a  year  for  her  personal  sup- 
port and  maintenance.  With  the  plain  and 
simple  habits  of  expense  to  which  she  has 
been  accustomed  during  a  long  life,  she  cer- 
tainly will  not  now  require  such  an  establish- 
ment as  might  be  thought  suitable  for  a  queen 
dowager.  At  her  age  it  would  be  unsuitable, 
even  ludicrous,  to  lavish  the  revenues  of  a 
principality  in  the  adornment  of  her  person, 
and  she  will  not  require  to  be  fed  like  the 
profligate  Egyptian  courtesan  with  pearls  dis- 
solved in  acid.  The  allowance  of  $10,000  a 
year  is  manifestly  extravagant  and  excessive, 
if  not  vindictive,  and  is  obviously,  even  con- 
fessedly, intended  for  other  purposes  than  ex- 
penditure for  support  and  maintenance.  It 
equals  the  aggregate  amount  of  the  salaries  of 
the  Chancellor,  the  Secretary  of  State,  the  At- 
torney General,  the  Surveyor-General  and  the 
Comptroller.  Here  are  five  distinguished  gen- 
tlemen, learned  and  talented,  filling  with  abil- 
ity and  honor  the  highest  departments  of  our 
State  Government,  associating  with  the  most 
respected  classes  of  society  in  this  State — fully 
equal  it  may  be  presumed  to  the  first  circles 
of  Connecticut,  of  which  the  respondent  was 
once  the  ornament  and  delight;  and  yet  their 
united  salaries  do  not  exceed  what  the  Chan- 
cellor has  thought  proper  to  allow  for  the  suit- 
able maintenance  of  one  woman.  Should  the 
respondent  live  to  the  age  at  which  the  appel- 
lant has  arrived,  she  will  be  enabled  to  build 
churches,  to  endow  hospitals  and  seminaries  of 
learning,  and  to  distribute  fortunes  among  her 
friends  and  favorites.  All  these  objects  are 
laudable,  even  desirable ;  but  in  my  opinion 
they  are  not  within  the  meaning  and  design  of 
the  statute.  Had  the  respondent  been  a  young 
woman,  and  should  she  live  to  the  age  of  the 
appellant,  in  the  practice  of  a  similar  economy , 
her  annual  stipend,  with  the  accumulations 
which  she  might  make,  would  amount  to  a 
sum  greater  than  the  original  cost  of  the  Erie 
and  Champlain  Canals. 

In  determining  the  amount  suitable  and 
proper  to  be  allowed  for  maintenance,  I  am  of 
opinion  that  a  liberal  discretion  within  the  lim- 
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its  *of  the  statute  ought  to  be  exer-  [*234 
cised.  Repudiating  and  rejecting  the  notion 
of  distribution  as  illegal,  unauthorized,  arbi- 
trary and  dangerous,  I  am  still  disposed  to  al- 
low a  wide  margin  for  the  exercise  of  a  sound 
judicial  discretion;  that  which  is  uninfluenced 
by  feeling,  resentment  or  prejudice.  There  is 
no  precise  rule  by  which  a  proper  and  suitable 
allowance  can  be  measured,  and  I  should  be 
unwilling  to  interfere  with  the  judgment  of 
the  Court  of  Chancery  on  a  subject  of  this 
nature,  if  it  did  not  plainly  appear  that  the  in- 
tention of  the  statute  had  been  mistaken  or  per- 
verted. 

In  fixing  the  amount  of  alimony,  reference 
ought  first  to  be  had  to  the  ability  of  the  hus- 
band, which  in  this  case  is  ample.  There  is 
no  reason  for  reducing  the  allowance  on  ac- 
count of  the  limited  means  of  the  husband; 
neither  is  there  any  reason  for  increasing  it 
beyond  those  limits  which  a  fair  construction 
of  the  statute  would  prescribe  because  his  con- 
duct has  been  mean  and  disgraceful.  He  is  a 
rich,  miserable  old  man;  yet  he  is  as  much  en- 
titled to  have  his  cause  decided  by  the  fixed, 
known  laws  of  the  country,  as  if  his  morals 
were  without  a  stain,  and  his  reputation  fair 
as  that  of  the  most  virtuous  and  eminent  in  so- 
ciety. We  may,  then,  recur  to  the  circum- 
stances and  condition  in  life  of  the  wife,  her 
education,  habits,  health;  the  associations  to 
which  she  has  been  accustomed,  or  which  she 
may  desire  to  form;  the  manner  in  which  she 
has  lived,  or  rather,  in  this  particular  case,  the 
manner  in  which  it  may  be  supposed  she  would 
reasonably  desire  to  live.  What  sum  shall  be 
allowed  for  the  maintenance  of  an  aged  and  re- 
spectable woman,  the  wife  of  a  rich  and  penu- 
rious husband,  infirm  in  her  health,  and 
requiring  constant  care  and  attendance,  accus- 
tomed to  good  society  and  entitled  to  enjoy  it, 
indulging  not  in  profusion,  but  in  all  the  rea- 
sonable gratifications  which  wealth  ought  to 
afford?  In  such  case  I  would  by  no  means 
give  a  stinted  and  parsimonious  allowance.  I 
would  rather  err  on  the  side  of  giving  too  much 
than  too  little.  I  would  give  as  ample  an  al- 
lowance as  could  be  given  consistently  with 
the  expressly  declared  object  and  purposes  of 
the  statute,  and  keeping  in  view  that  it  is  to 
be  reasonably  expended  in  the  maintenance  of 
the  respondent. 

*I  should  think  that  the  sum  which  [*235 
is  thought  a  sufficient  compensation  for  the 
services  of  the  distinguished  individual  who 
presides  at  the  head  of  our  judiciary  system, 
would  be  not  merely  a  suitable  but  a  liberal 
and  munificent  allowance  for  the  maintenance 
of  Mrs.  Burr.  I  shall  vote  for  a  reduction  of 
the  annual  allowance  to  the  sum  of  $3,000. 
Excepting  the  annoyance  of  having  an  odious 
and  abusive  husband,  there  is  no  pretense  but 
that  the  respondent,  during  her  cohabitation, 
has  been  supported  in  decency  and  comfort; 
and  the  allowance  which  I  propose  to  make  in 
this  case  will  be  admitted  to  be  at  least  three 
times  the  amount  which  the  appellant  ever  ex- 
pended for  the  annual  support  of  his  family. 
I  have  a  perfect  conviction  that  all  which  may 
be  given  beyond  the  sum  I  have  suggested  will 
be  in  effect  transferring  so  much  property  from 
the  appellant  to  those  whom  the  wife  might 
select  as  the  objects  of  her  bounty.  Such  a 
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transfer  would  be  an  outrage  upon  law,  upon 
public  justice,  and  private  right.  The  power 
of  making  such  transfer  of  property  is  not  yet 
drawn  within  the  maelstrom  of  chancery  ju- 
risdiction, unless  we  establish  it  by  the  affirm- 
ance of  this  decree. 

Another  question  deserving  careful  con- 
sideration from  its  very  great  importance  is 
raised  by  the  appellant's  counsel.  It  is  ob- 
jected that  the  Chancellor  had  no  power  to  au- 
thorize the  respondent  to  dispose  of  her  ali- 
mony by  will.  In  my  opinion  the  root  of  the 
Chancellor's  error  consists  in  allowing  a  very 
large  sum  by  way  of  alimony,  altogether  be- 
yond what  is  suitable  for  maintenance.  Hav- 
ing violated  the  symmetry  of  the  law  and 
traveled  beyond  its  landmarks,  for  the  sake  of 
consistency  he  was  pushed  on  to  other  infrac- 
tions tending  to  an  unauthorized  and  arbitrary 
testamentary  disposal  of  the  appellant's  estate. 
Certainly  the  married  woman  cannot  dispose 
of  an  estate  by  will,  and  the  Chancellor  cannot 
give  this  power  except  as  he  is  authorized  by 
the  statute.  If  the  power  of  the  Court  of  Chan- 
cery is  restrained,  as  it  ought  to  be,  within  its 
legal  statutory  limits,  no  difficulty  in  regard  to 
this  question  can  arise.  The  court  is  not  to 
use  the  form  of  alimony  for  the  distribution  of 
estates,  but  to  provide  suitably  for  the  main- 
tenance of  the  wife.  I  think  the  provisions  of 
236*]  *the  Statute  of  Divorces  give  to  the 
Chancellor  unrestricted  and  plenary  power  over 
the  legal  allowance  of  alimony  which  is  de- 
creed to  the  wife.  In  no  event  ought  this  to 
return  to  the  husband.  The  power  of  dispos- 
ing of  it  by  will  is  incidental  to  the  main  ob- 
ject of  the  statute,  which  is  to  provide  suit- 
ably for  the  wife.  It  is  essential  to  her  comfort, 
enjoyment  and  happiness  in  life  that  she  should 
anticipate  decencies  in  its  solemn  and  closing 
scenes.  It  should  not  be  left  in  the  power  of 
the  appellant,  on  the  death  of  the  respondent, 
to  rush  like  a  vampire  and  seize  upon  every- 
thing; withholding  the  usual  and  cherished 
mementoes  of  departed  friendship,  and  for- 
bidding the  customary  but  vain  and  empty 
honors  of  the  grave. 

I  am  of  opinion  that  unless  we  bring  our  minds 
to  the  conclusion  that  the  sum  of  $10,000  a 
year  is  a  proper  and  suitable  sum  for  this  lady 
to  expend  for  her  mere  maintenance, we  cannot 
be  justified  on  any  legal  grounds  in  affirming 
the  Chancellor's  decree.  I  cannot  coincide  with 
the  judgment  of  those,  if  any  there  are,  who 
think  that  this  extravagant  expenditure  would 
be  suitable  and  proper  for  a  lady  in  the  con- 
dition of  Mrs.  Burr.  I  am,  therefore,  for  re- 
ducing the  amount  of  the  allowance  to  the  sum 
which  I  have  mentioned,  and  am  in  favor  of 
affirming  the  decree  in  all  other  respects. 

Lott,  Senator.  The  appeal  in  this  cause  is 
from  the  whole  of  the  decree  made  by  the 
Chancellor.  The  propriety  of  that  part  of  it 
which  decrees  a  separation  is  fully  sustained 
by  the  proofs,  and  has  not  been  questioned  by 
the  appellant's  counsel  on  the  argument;  and 
the  only  question  is,  whether  the  allowance 
made  for  the  support  and  maintenance  of  the 
respondent  is  just  and  proper. 

1  fully  concur  with  the  Chancellor  that  "if  a 
case  ever  called  for  an  extraordinary  allow- 
ance this  is  one."  The  conduct  of  the  hus- 
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band  has  been  characterized  by  acts  of  cruel 
and  inhuman  treatment  which  admit  of  no  ex- 
cuse or  palliation.  It  is,  indeed,  difficult  to 
conceive  a  case  of  a  more  aggravated  charac- 
ter. But  notwithstanding  these  circumstances 
the  court  (to  use  the  language  of  Sir  John 
Nicholl  on  a  similar  occasion)  "must  not  al- 
low *any  indignant  or  vindictive  feel-  [*237 
ings  to  operate  in  allotting  to  this  lady  her  per- 
manent alimony."  Durant  v.  Durant,  1  Hagg. 
Eccl.,  528. 

The  power  of  the  Court  of  Chancery  to  make 
any  allowance  whatever,  and  indeed  to  decree 
a  separation,  is  derived  from  the  statute.  It  is 
not  within  its  general  authority  and  jurisdic- 
tion. 2  Story,  Eq.  Jur.,  803,  sec.  1422;  Ballv. 
Montgomery,  2  Ves.,  191,  195;  Clancey,  Mar- 
ried Women,  549,  550;  1  Fonb.  Eq.,  B.  I.,  ch. 
2,  sec.  6,  n.  n.  It  becomes  necessary,  there- 
fore, for  a  proper  disposition  of  this  question, 
to  examine  the  provisions  of  law  under  which 
the  decree  appealed  from  is  made. 

Upon  decreeing  a  separation  it  is  provided 
that  the  court  "may  make  such  order  or  de- 
cree for  the  suitable  support  or  maintenance 
of  the  wife  and  her  children,  or  any  of  them, 
by  the  husband,  or  out  of  his  property,  as  may 
appear  just  and  proper."  2  R.  S.,  147,  sec. 
54.  The  law  had  imposed  on  the  husband,  as 
one  of  the  duties  growing  out  of  the  marriage 
relation,  the  obligation  of  maintaining  his 
wife,  and  the  object  of  this  provision  was  to 
enforce  that  duty.  What  amount  is  proper  to 
be  allowed  for  such  a  purpose  must  depend  on 
the  peculiar  circumstances  of  each  case. 

The  wife  is  the  injured  party,  and  is  entitled 
to  such  an  allowance  as  will  support  her  in  a 
state  of  comfort  and  respectability  consistent 
with  her  rank  and  situation  in  society.  In  the 
present  case  the  allowance  ought  to  be  liberal. 
The  means  of  the  husband  are  ample,  and  his 
misconduct  ought  not  to  deprive  her  of  that  to 
which  she  would  have  been  entitled  if  he  had 
fulfilled  his  conjugal  duties;  and  whatever  can 
fairly  be  required  for  her  support  and  main- 
tenance ought  to  be  allowed.  The  court,  how- 
ever, have  not  the  power  to  exact  the  payment 
of  any  sum  as  a  compensation  for  past  injuries, 
or  wrongs  inflicted  on  the  wife.  Such  a  rule, 
in  the  language  of  the  Vice  Chancellor,  "as  a 
means  of  punishment  to  the  defendant,  who  is 
proved  to  be  in  the  wrong,  and  for  the  sake  of 
public  example,  may  afford  a  more  ample 
weapon,  especially  when  applied  to  one  whose 
money  is  his  god,T'  than  a  mere  provision  for 
support;  but  it  is  one  for  the  Legislature  and 
not  the  courts  to  prescribe.  Neither  can  the 
•allowance,  in  my  judgment,  be  made  [*238 
as  a  means  of  the  wife^  gratification  in  the  re- 
muneration of  those  who  have  harbored  and 
supported  her  in  adversity.  These  considera- 
tions urged  by  the  Chancellor,  however  com- 
mendable, are  not  warranted,  I  think,  by  the 
Act  from  which  the  authority  of  the  court  is ' 
derived. 

It  does  not  appear  from  the  facts  in  this  case 
what  amount  will  be  necessary  for  the  proper 
support  and  maintenance  of  the  respondent; 
but  it  is  evident  that  it  was  not  contemplated 
by  the  court  below  that  the  amount  decreed 
was  required  for  that  purpose  alone.  The  pro- 
vision authorizing  an  investment  of  the  allow- 
ance during  her  life,  and  a  disposition  of  it 
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after  her  death,  is  inconsistent  with  such  a 
view  of  the  question. 

It  must  be  borne  in  mind  that  the  separation 
in  this  case  does  not  annul  the  marriage  bonds. 
The  marriage  contract  remains  inviolate,  and 
the  rights  of  property  growing  out  of  the  mar- 
ital relation  remain  unimpaired.  In  this  re- 
spect there  is  an  important  distinction  between 
the  consequences  of  a  decree  for  a  divorce  a 
vinculo,  and  a  separation  merely.  In  the  for- 
mer case,  where  the  wife  is  complainant,  the 
court  may  not  only  make  a  decree  or  order 
against  the  defendant  compelling  him  to  pro- 
vide such  suitable  allowance  for  her  support 
as  the  court  shall  deem  just,  having  regard  to 
the  circumstances  of  the  parties  respectively, 
but  it  is  expressly  declared  that  if  she  be  at  the 
time  of  pronouncing  the  decree,  "owner  of 
any  real  estate  or  have  in  her  possession  any 
goods  or  things  in  action  which  were  left  with 
her  by  the  husband,  acquired  by  her  own  in- 
dustry, given  to  her  by  devise  or  otherwise,  or 
to  which  she  may  be  entitled  by  the  decease  of 
any  relative  intestate,  all  such  real  estate.goods 
or  things  in  action,  shall  be  her  sole  and  ab- 
solute property."  2  R.  8.,  146,  sees.  45,  46.  It 
appears  to  me  evident  from  this  specific  pro- 
vision for  the  disposition  of  the  property  of 
the  wife  in  the  one  case,  that  it  was  never  con- 
templated by  the  Legislature  to  give  the  court 
the  power,  under  the  name  of  support  and 
maintenance,  to  decree  in  effect  a  distribution 
of  the  estate  of  the  husband  before  his  death. 

The  whole  policy  of  the  law  is  against  such 
239*]  a  construction.  *Although  it  permits 
a  decree  of  separation  in  certain  cases  from  bed 
and  board,  yet  the  door  for  a  reconcilation 
is  always  kept  open;  and  whenever  such  a  de- 
cree is  pronounced,  it  may  be  revoked  at  any 
time  by  the  court,  under  such  restrictions  and 
regulations  as  it  may  impose,  upon  the  joint 
application  of  the  parties,  and  upon  producing 
satisfactory  evidence  of  the  reconciliation.  2 
R.  S.,  147,  sec.  56.  Chancellor  Kent,  in  Bar- 
rere  v.  Barrere,  4  Johns.  Ch.,  187,  in  speaking 
of  cases  of  this  nature  says:  "  I  have  always 
regarded  this  as  a  delicate  and  difficult  sub- 
ject of  jurisdiction."  "There  is  much  em- 
barrassment on  the  ground  of  policy  and  pub- 
lic morality  with  these  partial  dissolutions  of 
the  matrimonial  union.  It  is  throwing  the 
parties  back  upon  society  in  the  undefined  and 
dangerous  characters  or  wife  without  a  hus- 
band and  a  husband  without  a  wife."  "Op- 
portunity ought  to  be  left  and  freely  left  open 
for  reconciliation." 

Can  it  be  supposed  that  the  probabilities  of 
a  reconciliation,  in  cases  where  the  allowance 
makes  it  the  interest  of  relatives  to  prevent  it, 
are  as  great  as  in  those  where  the  amount  al- 
lowed is  adequate  for  support  and  mainte- 
nance merely?  On  the  contrary,  will  not  the 
tendency  of  the  principle  sought  to  be  estab- 
lished in  this  case,  offer  inducements  to  inter- 
ested, anxious  and  expectant  relatives,  to  make 
breaches  in  the  matrimonial  union,  and  defeat 
one  great  design  of  that  relation?  It  is  true 
that  in  this  case  a  reconciliation  cannot  reason- 
ably be  anticipated.  Yet  such  considerations 
will  not  justify  a  departure  from  the  general 
rule. 

It  is  insisted  that  the  decree  in  this  case  is 
supported  by  the  decisions  of  the  ecclesiastical 
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courts  of  England.  Although  the  opinion  of 
those  tribunals  are  entitled  to  great  respect  on 
questions  affecting  the  law  of  divorce  general- 
ly, yet  I  cannot  consent  to  take  their  estimates 
of  the  sums  proper  to  be  allowed  for  alimony 
in  England  as  a  basis  for  our  judicial  discre- 
tion on  such  a  question  in  this  country.  It  may 
be  observed,  however,  that  no  particular  rule 
has  been  adopted  by  them.  They  have  been 
governed  by  the  peculiar  circumstances  in 
each  case,  and  I  believe  it  will  be  found  that 
the  allotment  of  alimony  has  been  made  for 
*the  subsistence  of  the  wife,  and  not  [*24O 
with  a  view  to  a  forfeiture  of  the  husband's 
property. 

In  Mytton  v.  Mytton,  3  Hagg.  Eccl.,  657, 
which  was  a  case  of  divorce  for  cruelty  and 
adultery,  and  characterized  as  one  of  the 
grossest  in  both  particulars  that  ever  came  to 
the  notice  of  the  court,  Sir  John  Nicholl  al- 
lotted £1,000  a  year  as  permanent  alimony, 
where  the  gross  amount  of  the  real  estate  was 
stated  to  be  £6,000  per  annum,  but  where  the 
husband  claimed  to  subtract  £4,350  for  in- 
cumbrances  and  the  interest  of  debts  which  he 
owed.  And  in  decreeing  that  amount,  he  said, 
in  reference  to  the  incumbrances  and  debts, 
that  the  court  would  not  be  disposed  to  allow 
full  deductions  for  them,  but  would  look  rath- 
er to  other  facts  in  order  to  judge  what  should 
be  the  wife's  allowance.  He  added:  "The 
jointure  of  the  mother  is  £1,000  per  annum. 
That  was  not  considered  too  large  an  allow- 
ance for  his  father's  widow,  and  this  unfortu- 
nate lady  is  in  a  worse  situation.  Again;  her  pin 
money  was  fixed  at  £500  per  annum.  A  hus- 
band who  has  such  a  fortune  as  to  give  that 
sum  as  pin  money,  should  make  an  ample  al- 
lowance for  his  wife  while  living  separately  on 
account  of  his  misconduct."  In  Durant  v. 
Durant,  1  Hagg.  Eccl.,  528,  also  a  case  of 
gross  adultery  and  cruelty,  an  allowance  of 
£600  per  year  was  made  to  the  wife,  who  was 
in  delicate  health, out  of  a  net  income  of  £4,000, 
in  addition  to  £120  per  annum  separate  prop- 
erty. The  husband  was  a  gentleman  of  fortune 
and  consequence,  who  moved  in  the  most  re- 
spectable society,  and  it  appeared  that  he  paid 
an  annuity  of  £400  to  his  mother. 

It  will  be  seen  that  in  these  cases  the  amount 
of  alimony  was  determined  not  so  much  by 
the  amount  of  the  husband's  property  and  in- 
come, as  by  other  facts,  and  the  mother's  an- 
nuity appears  to  have  been  a  matter  of  great 
weight  and  influence.  The  husband  had  him- 
self fixed  a  standard  by  which  the  judgment 
of  the  court  was  in  a  great  degree  regulated. 
In  Smith  v.  Smith,  2  Phill.,  207,  235,  the  sum 
of  £1,000  was  allowed  to  the  wife  out  of  an 
income  of  £2,000.  It  appeared  in  that  case  that 
the  lady  was  at  the  time  of  her  intermarriage 
a  widow  of  large  fortune,  which,  after  being 
settled  upon  her,  she  was  induced  *to  P241 
give  up  to  the  husband,  in  the  hope  or  better 
treatment.  Instead  of  which  he  lived  in  adul- 
tery in  his  own  house  with  his  housemaid,  and 
exercised  continual  acts  of  unkindness  and 
cruelty  towards  his  wife,  and  in  aggravation 
of  his  misconduct  took  away  her  infant 
daughter.  If  ever  a  case  would  justify  an  ex- 
traordinary allowance  by  way  of  punishment, 
I  think  this  was  one.  Yet  Sir  John  Nicholl, 
in  determining  the  amount  to  be  allowed,  said: 

HILL  7. 


1843 


BURR  V.  BURK. 


241 


"  It  is  a  rule  of  equity  that  no  man  shall  take 
advantage  of  his  own  wrong.  Perhaps  it 
would  be  but  just  that  where  the  husband  vio- 
lates the  matrimonial  engagement,  and  the  fort- 
une was  originally  belonging  to  the  wife,  he 
should  give  back  the  whole  of  it.  Courts,  how- 
ever, have  not  gone  that  length.  Yet  in  such 
a  case  as  the  present  the  court  would  give  as 
large  an  allotment  as  any." 

In  the  case  of  the  Earl  of  Pomfret,  cited  2 
Phill.,  43,  110,  236,  the  wife,  out  of  an  annual 
income  of  £12,000,  was  allowed  one  third  of 
that  amount.  The  facts  of  that  case  do  not  ap- 
pear. It  seems,  however,  that  he  was  a  peer 
of  the  realm,  and  that  the  wife,  although  she 
brought  a  large  fortune,  was  elevated  in  rank 
by  the  marriage.  As  this  case  has  been  much 
relied  on  in  support  of  the  decree  under  re- 
view, it  may  be  necessary  to  give  it  some  atten- 
tion. It  will  be  recollected  that  the  allowance 
made  to  the  wife  was  one  third  of  the  income. 
The  sum  seems  large  I  admit,  but  the  husband 
retained  double  the  amount,  and  it  will  be  seen 
that  it  is  stated  in  Smith  v.  Smith,  before  cited, 
that  what  weighed  in  allowing  him  to  retain 
that  amount  was  that  he  was  a  peer,  and  that 
the  public  had  an  interest  adequately  to  main- 
tain his  station.  It  would  seem,  therefore,  that 
£8,000  a  year  was  deemed  necessary  for  the 
husband  to  maintain  a  proper  rank  and  station 
in  society,  and  it  certainly  was  not  unreasona- 
ble that  an  injured  wife  should  be  allowed  half 
that  amount.  She  was  entitled,  notwithstand- 
ing the  divorce,  to  be  maintained  in  a  style 
consistent  with  the  rank  to  which  she  had  been 
elevated  by  the  marriage. 

In  Kempe  v.  Kempe,  1  Hagg.  Eccl.,  532,  a 
case  of  adultery,  the  court  said  that  the  wife 
was  entitled  to  a  comfortable  subsistence  in 
proportion  to  the  husband's  income.  In  Rees 
242*]  *v.  Bees,  3  Phill.,  387,  out  of  an  income 
of  £475,  an  allowance  of  £100,  additional  to 
her  separate  maintenance  of  £350,  was  made; 
and  Sir  John  Nicholl  said:  "If  she  had  not 
this  property  I  think  the  court  below  would 
have  been  called  upon  to  grant  her  more  than 
£100." 

It  will  be  seen  from  these  cases  that  the  al- 
lowance was  fixed  at  such  an  amount  as  was 
deemed  necessary  to  support  the  wife  in  a 
manner  suitable  to  her  rank  and  station  in  so- 
ciety, and  that  the  wife's  own  separate  income 
was  taken  into  consideration,  as  well  as  the 
means  and  income  of  the  husband.  It  may  be 
remarked,  too,  that  these  were  cases  of  adul- 
tery, where  there  was  every  inducement  justi- 
fied by  the  law  to  make  the  allotment  of  all 
mony  with  the  greatest  liberality,  in  which 
class  of  cases  our  law  secures  to  the  wife  the 
full  and  absolute  enjoyment  of  her  own  prop- 
erty. 

I  forbear  to  inquire  in  this  case  whether 
$10,000  a  year  (an  amount  equal  to  the  aggre- 
gate salaries  of  the  Governor,  ChanceUor  and 
Chief  Juttife  of  this  State,  and  more  than  the 
salary  allowed  to  our  foreign  ministers),  in  ad- 
dition to  a  dwelling-house  already  secured  to 
her  in  Lanaingburgh,  can  be  deemed  necessary 
for  the  support  and  maintenance  of  the  re- 
spondent in  a  style  and  condition  suitable  to 
her  rank  and  condition  in  society.  I  have  be- 
fore observed  that  it  is  not  BO  considered  by  the 
decree,  but  that  other  considerations  havecon- 
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trolled  the  court  below  in  fixing  the  amount;, 
considerations  which  Sir  John  Nicholl  has 
thought  it  unsafe  to  consider.  The  great  de- 
sign and  object,  appears  to  have  been  to  punish 
the  husband,  and  not  merely  to  provide  for  the 
support  of  the  wife.  If  the  Legislature  had 
given  the  court  this  power,  I  should  have  been 
pleased  to  support  the  decree;  but  believing  as 
I  do  that  such  considerations  cannot  be  toler- 
ated, I  cannot  yield  my  approval  of  it. 

Again;  the  case  does  not  show  what  is  the 
income  of  the  husband's  property.  It  appears 
to  consist  of  mortgages  to  the  amount  of  some 
$250,000  and  upwards,  and  of  various  kinds 
of  stocks;  but  whether  they  are  available  or  not 
does  not  appear,  and  I  think  it  is  not  to  be  pre- 
sumed that  they  are  all  productive.  The  usu- 
al *and  proper  course  is  to  refer  ques-  [*243- 
tions  of  this  kind  to  a  Master.  Barrere  v.  Bar- 
rere,  4  Johns.  Ch.,  187. 

It  may  not  be  improper  to  refer  to  another 
branch  of  jurisdiction  conferred  by  the  statute 
on  the  Chancellor.  He  has  the  care  and  custo- 
dy not  only  of  idiots  and  lunatics,  but  also  of 
persons  incapable  of  conducting  their  own  af- 
fairs in  consequence  of  habitual  drunkenness, 
and  of  their  real  and  personal  estate,  so  that 
the  same  shall  not  be  wasted  or  destroyed.  Ex- 
travagant, profuse,  lavish  and  unnecessary  ex- 
penditures, are  circumstances  always  proper 
to  be  considered  in  determining  whether  an  in- 
terference of  the  court  is  proper  in  such  cases. 
If  a  commission  in  the  nature  of  lunacy  against 
Burr  had  issued,  and  the  fact  should  have  ap- 
peared that  he  was  spending  $10,000a  year  in 
the  management  of  his  domestic  affairs,  I  be- 
lieve it  would  have  been  considered  sufficient 
proof  of  his  incompetency,  and  of  the  waste 
and  destruction  of  his  property,  to  have  justi- 
fied the  appointment  of  a  committee;  and  there 
certainly  can  be  no  reason  why  his  wife 
alone  should  receive  so  large  an  amount  for 
her  support  and  maintenance. 

Upon  the  whole  it  seems  to  me  that  this  al- 
lowance cannot  be  sustained.  If,  however,  I 
am  mistaken  on  that  point,  let  us  inquire  when 
it  should  commence. 

It  appears  that  $2,000  a  year  were  allowed 
for  temporary  alimony  during  the  progress  of 
the  suit;  yet  the  decree  provides  that  the  per- 
manent alimony  shall  be  allowed  from  the 
time  of  filing  the  bill.  This,  I  think,  is  in  di- 
rect conflict  with  the  rules  and  practice  of  the 
ecclesiastical  courts  whose  decisions  have  ex- 
ercised such  a  controlling  influence  on  the 
court  below  in  the  consideration  of  the  main 
question.  In  Shelford,  Marriage  »fc  Divorce, 
594,  595.  it  is  said:  "The  rule  of  the  court  is 
to  decree  permanent  alimony  from  the  date  of 
the  sentence  of  divorce,  though  alimony  pen- 
dente  lite  was  neither  asked  for  nor  granted." 
See.  Cooke  v.  Cooke,  2  Phill..  40;  Durant  v.  Du- 
rant  and  Kempe  v.  Kempe,  above  cited. 

Another  point  remains  to  be  considered. 
The  Chancellor  has  attempted  to  vest  this  ali- 
mony in  the  wife  as  a  separate  estate,  with  full 
power  to  invest  the  same  and  dispose  of  it  "by 
will  or  "otherwise  during  her  life,  or  [*244 
at  her  death,  as  she  may  think  proper,  free 
from  anv  control,  claim  or  interposition  of  her 
husband."  It  is  not  even  an  authority  to  dis- 
pose of  it  by  an  instrument  in  the  nature  of  a 
will.  I  have  before  remarked  that  a  decree  of 
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separation  does  not  interfere  with  the  ordinary 
consequences  incident  to  the  marriage  relation. 
The  contract  of  marriage  remains  inviolate. 
The  wife  still  continues  under  the  ordinary 
disabilities  arising  from  coverture.  There  is 
no  power  given  in  the  statute  from  which  the 
jurisdiction  of  the  Court  of  Chancery  to  allow 
separation  is  derived,  to  vest  in  married  women 
of  this  class  a  right  which  others  are  declared 
incompetent  to  execute.  Our  Legislature  has 
declared  that  a  married  woman  cannot  make  a 
will.  2  R.  S.,  56,  sec.  1.  This  part  of  the  de- 
cree is,  therefore,  erroneous. 

I  am  of  opinion  that  the  Chancellor's  decree 
should  be  reversed. 

Root,  Senator.  In  this  case  Mrs.  Burr  ought 
to  be  allowed  a  suitable  support  and  mainte- 
nance; that  is,  sufficient  to  support  and  main- 
tain an  aged  lady  in  as  good  style  as  the  most 
wealthy  in  the  vicinity  could  afford,  without 
appearing  ridiculous  or  insane.  I  think  the 
allowance  for  alimony  should  be  reduced  to 
$6,000. 

On  the  question  being  put — "shall  this  de- 
cree be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Bockee,  Chamberlain, 
Faulkner,  Lott  and  Root — 5. 

For  affirmance — The  CHIEF  JUSTICE  and 
Senators  Bartlit,  Corning,  Deyo,  Dixon,  Ely, 
Franklin,  Hopkins,  Lawrence,  Platt,  Porter, 
Putnam,  Scott,  Scoml,  Strong,  Varney  and 
Works— 17. 

Affirming:— 10  Paige,  20. 

Alimony— Amount  of,  how  determined.  Comment- 
ed OD-25N.Y..  517. 

Cited  in-6  Abb.  N.  S.,  208 ;  36  Wls.,  367. 

Decree  for  alimony— Powers  of  chancery.  Distin- 
guished—4  Barb.,  211. 

Cited  in— 4  Barb.,  298 ;  3  Abb.  Pr.,  155  ;  6  Duer,  143  ; 
107  Mass.,  435. 

Tort  —  Exemplary  damages.  Distinguished  — 13 
Barb.,  666. 

Cited  in— 64  N.  Y.,  444 ;  2  Barb.,  482 ;  10  Leg.  Obs., 
96. 

Also  cited  in-8  Bos.,  661. 


245*]  *CHAMPLIN  AND  JONES,  Appel- 
lants, 

v. 
HAIGHT,  Respondent. 

Devise  to  Three  Trustees  for  Use  of  One  of  Their 
Number — Property  to  Be  Distributed  upon 
Death  of  Cestui  Que  Trust — Agreement  for 
Distribution  During  Life  of  Cestui  Que  Trust 
—  Void  Because  Not  Signed  by  Necessary  Par- 
ty— Power  of  Trustees  to  Sett. 

An  estate  was  devised  in  1821  to  three  persons,  of 
whom  C.  was  one,  in  trust  to  receive  the  rents  and 
income  for  the  use  of  C.  during  her  life,  and  to  di- 
vide the  estate  among  her  children  after  her  death, 
with  an  executory  limitation  over  to  the  issue  of 
such  of  the  children  as  should  die  before  the  time 
appointed  for  distribution ;  and  the  trustees  were 
authorized  to  sell  or  lease  the  estate  in  the  mean- 
time, for  the  purposes  of  the  trust,  and  to  invest 
the  proceeds.  In  November,  1841,  an  agreement 
was  signed  by  C.  and  all  the  children,  except  one, 
who  refused  his  assent  to  it,  which  provided  that 
they  should  purchase  C.'s  life  estate,  that  the  prop- 
erty should  be  sold  in  January- 1842,  and  the  pro- 
ceeds divided.  The  property  was  put  up  at  auction 
by  the  trustees  in  January,  1842,  and  bid  in  by  one 
H.,  who  afterwards  refused  to  complete  the 
purchase,  alleging  that  the  sale  was  illegal,  having 
been  made  for  the  purpose  of  dividing  the  pro- 
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ceeds  during  the  lifetime  of  C.,  and  not  of  invest- 
ment under  the  devise.  Held,  as  there  was  no  evi- 
dence that  the  trustees  intended  to  sell  for  the  pur- 
pose alleged,  except  the  agreement  of  November 
1841,  H.  was  bound  to  complete  the  purchase. 

Although  the  agreement  showed  that  the  persons 
signing  it  contemplated  an  immediate  division  of 
the  property,  it  did  not  prove  that  there  was  any 
such  intention  on  the  part  of  the  trustees. 

The  agreement  moreover  having  been  drawn  up 
with  the  intention  that  it  should  be  signed  by  all 
the  children  of  C.  before  it  took  effect,  and  one  hav- 
ing refused,  it  was  incomplete  for  want  of  execu- 
tion. 

Had  the  trustees  sold  for  the  purpose  of  dividing 
the  proceeds  during  the  lifetime  of  C.,  their  act 
would  have  been  unauthorized.  Per  Bronson,  J. 
and  Lott,  Senator. 

Citations— i  Hill,  351, 357 ;  25  Wend.,  475. 

A  PPE  AL  from  the  Court  of  Chancery.  For 
li  a  report  of  the  case  in  that  court,  together 
with  the  opinion  and  decision  of  the  Chancel- 
lor, see  10  Paige,  274,  et  seq.  The  reporter's 
statement  at  page  277,  relating  to  the  sale  in 
question,  and  the  intended  disposition  of  the 
proceeds,  is  in  some  respects  inaccurate,  inas- 
much as  it  conveys  the  impression  that  the 
trustees  were  acting  in  furtherance  of  the  ob- 
jects contemplated  by  the  arrangement  of  No- 
vember, 1841.  The  leading  facts  connected 
with  this  branch  of  the  case  appear  in  the  fol- 
lowing opinions. 

Mr.  D.  Selden,  for  appellants. 

Mr.  J.  W.  Gerard,  for  respondents. 

*Bronson, ./.  Although  the  trustees  [*246 
and  executors  have  the  legal  estate,  yet  in  chan- 
cery the  equitable  interest  of  the  cestuisque  trust 
are  governed  by  the  same  rules  as  though  they 
were  legal  estates.  If  we  lay  out  of  view  the 
possibility  that  Mrs.  Champlin  may  yet  have 
another  child,  then,  as  her  youngest  child  has 
already  attained  the  age  of  twenty-one  years, 
the  remainder  limited  upon  her  life  estate  will 
take  effect  in  possession  immediately  on  her 
death.  Still  I  think  it  a  contingent  remainder 
for  the  reason  that  the  persons  who  are  to  take 
are  not  and  cannot  be  ascertained  during  the 
continuance  of  the  particular  estate.  Although 
"  issue  "  is  sometimes  taken  as  a  word  of  lim- 
itation, yet  in  wills,  for  the  purpose  of  giving 
effect  to  the  intention  of  the  testator,  it  has  gener- 
ally been  construed  as  a  word  of  purchase;  and 
I  think  the  issue  will  not  take  by  inheritance 
from  their  ancestor,  but  as  purchasers,  or  dev- 
isees under  the  will.  The  persons  to  take  are 
the  children  of  Mrs.  De  Peyster  and  Mrs. 
Champlin,  if  living  at  the  termination  of  the 
life  estate,  and  the  issue  of  such  of  the  chil- 
dren as  may  be  then  dead.  It  may  happen  that 
not  one  of  the  children  now  living  will  be  en- 
titled to  share  in  the  division  of  the  property. 
The  same  consequence  will  follow  if  the  chil- 
dren are  considered  as  now  having  vested  in- 
terests; for  in  that  view  of  the  question,  there 
is  an  executory  limitation  over  to  the  issue  of 
such  of  the  children  as  may  die  in  the  lifetime 
of  Mrs.  Champlin.  And  as  all  the  interest 
which  the  children  now  have  may  be  devested 
by  the  course  of  future  events,  they  cannot  be  • 
entitled  to  share  in  a  division  of  the  property 
at  this  time. 

Still,  I  am  of  opinion  that  there  should  have 
been  a  decree  for  the  specific  performance  of 
the  contract.  The  whole  legal  estate  is  in  the 
executors  and  trustees;  and  although  it  is  a 
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trust  estate,  the  power  to  sell  is  without  any 
qualification  whatever.  They  can  unquestion- 
ably give  a  good  title,  unless  it  be  for  the  rea- 
son that  they  intend  to  divide  the  money 
among  the  cestuis  que  trust.  There  is  no  evi- 
dence that  any  such  intention  exists.  The  de- 
fendant infers  it  from  the  writing  of  Novem- 
ber, 1841.  But  I  can  draw  no  such  inference 
from  that  paper,  for  two  reasons: 
247*]  *1.  The  executors  and  trustees, whose 
business  it  is  to  receive  and  in  vest  the  money.are 
not  parties  to  the  instrument.  Mrs.  Champlin 
is  the  only  one  of  them  who  is  named  in  it  as 
a  party,  and  she  did  not  execute  it  as  execu- 
trix or  trustee;  but  only  in  respect  to  her  in- 
terest as  one  of  the  cestuis  que  trust.  She  con- 
tracted in  relation  to  her  life  estate,  and  noth- 
ing else.  And  Jones  and  Herring,  the  two 
other  surviving  trustees,  are  not  parties  to  the 
instrument  for  any  purpose,  or  in  any  form. 
Although  the  writing  shows  that  some  of  the 
beneficiaries  contemplated  an  immediate  divis- 
ion of  the  property,  it  does  not  prove  that  there 
was  any  such  intention  on  the  part  of  the  trust- 
ees; and  so  long  as  they  do  not  consent  to  a 
misapplication  of  the  money,  the  purpose  of 
others  concerning  it  is  a  matter  of  no  conse- 
quence. 

2.  But  there  is  a  further  reason  why  the  im- 
puted intention  cannot  be  drawn  from  this 
writing.  It  was  evidently  prepared  with  the 
purpose  of  having  it  executed  by  all  the  bene- 
ficiaries; or  else  that  no  one  should  be  bound 
by  it.  It  was  an  attempt  to  wind  up  a  trust  by 
the  mutual  consent  of  all  the  parties  in  interest. 
But  all  did  not  agree  to  it.  ,T.  D.  P.  Champlin, 
one  of  the  beneficiaries,  refused  to  come  into  the 
arrangement,  and  did  not  sign  the  agreement. 
That  was  an  end  of  the  whole  matter.  The 
proposed  agreement  never  took  effect  for  the 
want  of  a  complete  execution  by  all  the  intend 
ed  parties;  and  although  the  writing  is  called 
an  agreement  in  the  case,  it  is  nothing  more 
than  the  project  for  an  agreement  which  was 
never  made. 

There  is  no  other  evidence  of  an  intention 
on  the  part  of  the  trustees  to  divide  the  pro- 
ceeds of  the  sale;  and  I  think  the  defense  has 
wholly  failed.  I  am  of  opinion  that  the  de- 
cree should  be  reversed,  and  that  the  usual 
decree  should  be  entered  for  the  specific  per- 
formance of  the  contract. 

Lott,  Senator.  The  legal  estate  in  the  prem- 
ises  sold  is  vested  in  the  executors  of  Mrs.  De 
Peyster's  will,  and  they  have  the  power  to  sell 
for  the  purposes  therein  expressed.  I  concur  in 
opinion  with  the  two  learned  jurists  from 
whose  decrees  the  cause  comes  before  the  court, 
248*]  that  the  executors  cannot  sell  *for  the 
purpose  of  a  distribution  of  the  funds  during 
the  lifetime  of  Mrs.  Champlin.  Until  that 
event  it  cannot  be  ascertained  who  will  be  en- 
titled to  the  estate. 

A  sale  can  be  made  by  them  before  her 
death,  however,  if  they  deem  it  advisable  and 
expedient  for  the  purposes  contemplated  by 
the  will. 

The  expediency  of  the  sale  at  the  time  it  was 
tnade  cannot  be  questioned.  Indeed,  the  as- 
sistant Viet- Chancellor  and  Chancellor,  both  con- 
cede the  propriety  of  the  sale  in  this  respect.but 
ba*e  their  respective  decisions  on  the  ground 
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that  it  had  been  made  for  an  illegal  and  un- 
authorized object.  In  this  I  think  they  erred. 
It  is  true  that  a  sale  for  the  purpose  of  distri- 
bution was  contemplated  by  Mrs.  Champlin 
and  some  of  her  children,  and  the  children  of 
Margaret  De  Peyster,  deceased,  in  the  month 
of  November  previous  to  thesale;  and  an  agree- 
ment to  that  effect  was  drawn  up,  which  was 
signed  by  all  of  them  except  J.  D.  P.  Champ- 
lin. He,  however,  declined  to  execute  it.  The 
whole  plan  was,  therefore,  defeated  and  be- 
came incapable  of  execution.  It  required  the 
assent  of  all  to  make  it  obligatory  on  any. 
Townsend  v.  Hubbard,  4  Hill,  351,  857;  Sand- 
ford  v.  Handy,  25  Wend.,  475.  Indeed,  a  bill 
was  filed  previously  to  the  sale  by  J.  D.  P. 
Champlin  to  prevent  it,  and  a  temporary  in- 
junction was  allowed  thereon  against  the  exe- 
cution of  conveyances.  The  sale,  notwith- 
standing all  these  acts,  took  place;  and  no  evi- 
dence is  before  us  that  the  intention  of  the 
executors  in  making  it  was  for  any  purpose 
not  contemplated  or  allowed  by  the  will. 

Two  of  the  executors,  William  D.  Jones  and 
Elbert  Herring,  were  not  parties  to  the  arrange- 
ment above  referied  to,  nor  does  it  appear  that 
they  knew  of  it.  It  was,  therefore,  clearly  res 
inter  aliosacta  as  to  them;  and  all  that  they  have 
done  must  be  presumed  in  accordance  with 
their  duty. 

It  is  true,  Mrs.  Champlin  signed  the  agree- 
ment. But  she  had  an  interest  in  the  income 
and,  so  far  as  the  agreement  affected  her,  it 
was  a  mere  consent  to  accept  a  gross  fund,  in- 
stead of  the  annual  allowance.  This  she  had 
a  right  to  do,  and  the  act  was  not  inconsistent 
with  her  duty.  The  parties  to  the  agreement 
*seem  to  have  acted  under  the  convic-  [*249 
tion  that  they  had  a  vested  interest  in  the  fund 
to  arise  from  the  sale,  which  might  by  mutual 
consent  be  distributed  before  Mrs.  Champlin's 
death.  It  appears  by  the  very  terms  of  the 
proposed  agreement  that  the  distribution  was 
to  be  made  "according  to  the  provisions  of  the 
will, "  and  not  in  contravention  of  them.  Though 
they  erred  in  its  construction,  an  abuse  of  trust 
was  evidently  not  contemplated;  and  such  mis- 
construction by  the  persons  beneficially  inter- 
ested cannot  I  think  be  construed  into  a  breach 
of  duty  on  the  part  of  those  having  the  legal 
estate,  and  who  were  not  privy  to  the  arrange- 
ment. 

As,  therefore,  it  is  conceeded  that  the  execu- 
tors had  the  power  to  sell  and  convey  to  pur- 
chasers for  the  purposes  contemplated  by  the 
will,  and  as  I  do  not  think  the  defendant  has 
shown  that  the  sale  made  to  him  was  for  any 
other  purpose,  I  am  of  opinion  that  the  de- 
cree of  the  Chancellor  should  be  reversed  with 
costs,  and  that  of  the  assistant  Vice- Chancellor 
so  far  modified  as  to  decree  a  specific  perform- 
ance by  Haight  of  his  purchase. 

On  the  question  being  put — "  Shall  this  de- 
cree be  reversed  T" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — The  PRESIDENT,  BRONSON,  «7., 
and  Senators  Deyo,  Duon,  Faulkner,  Foxier, 
Franklin,  Lott,  Mitchell,  Porter,  Putnam  and 
Rhode*— 12. 

For  affirmance — Senators  Bockee,  Denniston 
and  Sherwood — 8. 


Revenrtnjr— 10  Paige.  274. 
Cited  in-10  Barb.,  566. 
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25O*]   *BANGS  AND  ALCOTT,  Appellants 

v. 
STRONG,  Respondent. 

What  Agreement  between  Principal  and  Creditor 
wiU  Discharge  Surety. 

A  valid  agreement  made  between  the  creditor 
and  principal  debtor,  without  the  assent  of  the  sure- 
ty, by  which  the  rights  or  remedies  of  the  latter  are 
in  any  way  changed  or  delayed,  will  operate  to  dis- 
charge him,  though  not  apparently  prejudicial  to 
his  interest. 

Accordingly,  where  time  is  given  to  the  principal 
debtor,  without  the  assent  of  the  surety,  though  but 
for  a  day,  he  is  discharged. 

So  where  the  debtor's  obligation  is  to  pay  in  mon- 
ey, and  the  creditor  binds  himself,  without  the  as- 
sent of  the  surety,  to  receive  land. 

The  rule  applies  though  the  agreement  between 
the  creditor  and  principal  debtor  is  made  after  the 
debt  for  which  the  surety  became  bound  has  passed 
into  judgment. 

appeal  from  the  Court  of  Chancery.  For 
the  facts  of  the  case,  and  the  opinion  of 
the  Chancellor,  see  10  Paige,  11,  el  seq. 

Mr.  F.  M.  Haight,  for  the  appellants.  The 
agreement  set  forth  in  the  plea  between  Alcott 
and  J.  Strong,  did  not  discharge  M.  Strong, 
the  surety,  because:  1.  It  gave  no  time  to  J. 
Strong,  the  principal,  in  express  terms.  2.  A 
surety  is  never  discharged  on  this  ground  ex- 
cept where  a  distinct,  clear  and  unequivocal 
agreement  for  delay  has  been  entered  into.  3. 
There  is  nothing  in  the  agreement  set  forth  in 
the  plea  to  prevent  the  issuing  of  execution  on 
the  judgment.  4.  Even  if  the  agreement  oper- 
ated to  suspend  the  issuing  of  execution  for  a 
period  long  enough  to  have  the  property  ap- 
praised and  the  conveyances  made,  this  is  not 
necessarily  such  a  delay  as  will  discharge  a 
\  surety.  Theob.  Prin.  &  Surety,  8Q,  130,  131, 
Hammond's  ed.;  Neimcewicz  v.  Oahn,  3  Paige, 
614;  S.  C.  in  error,  11  Wend.,  312  ;  Atwood  v. 
Clark,  2  Greenl.,  249  ;  Howe  v.  Huntington,  3 
Shepl..  350;  Pring  v.  Clarkson,  2  Dowl.  &  R., 
18;  Pole  v.  Ford,  2  Chit.,  125;  Chit.  Bills,  443. 
Again  ;  J.  Strong  contracted  on  behalf  of 
himself  and  M.  Strong,  and  if  this  contract  is 
repudiated  by  the  latter  as  having  been  made 
without  authority,  the  appellants  are  not  bound 
by  it. 

251*1  * Messrs.  J.  W.  Gilbert  and  S. 
Beardsley,  for  the  respondents,  contended 
that  the  agreement  in  question  not  only  gave 
time  to  the  principal  debtor,  but  otherwise  es- 
sentially changed  his  rights  and  liabilities,  and 
therefore  the  surety  was  discharged.  They 
cited  and  commented  on  Theob.  Pr.  &  Surety, 
118,  123,  127;  Archer  v.  Hall,  4  Bing.,  464; 
Nisbet  v.  Smith,  2  Bro.  C.  C.,  579;  Rees  v.  Ber 
rington,  2  Ves.,  540;  Rathbone  v.  Warren,  10 
Johns.,  587,  595;  Hunt  v.  U.  S.,  1  Gall.,  32  ; 
Sing  v.  Baldwin,  17  Johns.,  384;  Orme.v. 
Young,  1  Holt,  84;  Chit.  Cont.,  730,  ed.  1842 ; 
Eyre  v.  Bartrop,  3  Madd.,  221. 

Bronson,  J.  The  complainants  in  their 
bill  virtually  admit  the  validity  of  the  agree- 
ment between  Alcott  and  J.  Strong,  unless  the 
same  was  procured  by  the  fraudulent  profes- 
sions and  representations  of  the  latter.  The  al- 


NOTE.— Principal  and  surety— What  will  discharge 
surety— Agreement  by  creditor  to  give  time  to  princi- 
pal—Other variations  in  contract.  See,  King  v.  Bald- 
win, 17  Johns.,  384,  note. 
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leged  fraud  in  procuring  the  agreement  is  de- 
nied both  in  the  plea  and  the  answer;  and  this- 
ends  the  question  in  the  present  stage  of  the 
cause.  The  complainants  must  file  a  replica- 
tion and  go  to  their  proofs,  if  they  intend  to- 
rely  on  that  objection  to  the  agreement. 

The  complainants  agreed  to  take  lands  from 
J.  Strong,  who  is  the  principal  debtor,  at  the 
valuation  of  certain  individuals,  after  deduct- 
ing 10  per  cent,  from  the  aggregate  amount  of 
the  appraisement.  The  lands  were  subject  to- 
incumbrances  to  the  amount  of  $4,800,  paya- 
ble at  future  periods;  of  which  sum  J.  Strong 
agreed  to  pay  $2,800  as  the  same  should  be- 
come due.  The  judgment  was  to  remain  as  a 
collateral  security  that  he  would  pay  off  so 
much  of  the  incumbrances;  and  also  that  he 
would  pay  any  balance  that  might  remain  due 
on  the  judgment  within  ten  months. 

If  we  give  a  reasonable  construction  to  the 
agreement,  so  as  to  carry  into  effect  the  mani- 
fest intention  of  the  parties,  the  following  things 
were  provided  for:  1.  A  reasonable  time  was 
given  to  have  the  lands  appraised  and  con- 
veyed. What  would  be  a  reasonable  time  it  is 
not  important  to  inquire.  2.  If  the  parties 
went  on  with  the  agreement,  J.  Strong  would 
have  time  to  *pay  off  his  share  of  the  [*252 
incumbrances  ($2,800)  until  the  money  became 
due.  That  was  nearly  eight  months  as  to  the 
sum  of  $500  secured  by  one  of  the  mortgages. 
When  the  other  mortgage,  upon  which  he  was 
to  pay  $2,300,  would  become  due,  does  not  ap- 
pear. 3.  As  to  the  balance  which  might  re- 
main due  on  the  judgment,  time  of  payment 
for  ten  months  was  given.  4.  The  complain- 
ants were  to  take  land,  instead  of  money,  for 
the  whole  or  some  part  of  the  debt.  5.  The 
complainants  could  not  proceed  with  the  col- 
lection of  the  debt  until  after  a  reasonable  time 
had  elapsed  for  procuring  the  appraisement  and 
conveyance  of  the  land.  And  when  these  things 
were  done  there  would  then  be  a  stay  of  pro- 
ceedings on  the  judgment  until  a  default  in  pay- 
ing off  the  incumbrances,  or  a  default  in  pay- 
ing the  balance  due  on  the  judgment,  as  to 
which  a  credit  of  ten  months  was  given. 

This  agreement  was  made  between  the  cred- 
itors and  the  principal  debtor,  without  the  con- 
sent of  the  surety.  Where  time  is  thus  given- 
to  the  principal  debtor,  by  a  valid  agreement, 
which  ties  up  the  hands  of  the  creditor,  though 
it  be  but  for  a  single  day,  it  is  quite  clear  that 
the  surety  is  discharged.  The  principle  is  the 
same  whether  the  time  be  long  or  short.  The 
creditor  must  be  in  such  a  situation  that  when 
the  surety  comes  to  be  substituted  in  his  place 
by  paying  the  debt,  he  may  have  an  immediate 
right  of  action  against  the  principal.  If  that 
right  can  be  postponed  for  a  single  day,  it  may 
be  for  a  month  or  a  year. 

But  there  is  a  further  objection.  The  credit- 
ors had  agreed  to  take  land,  instead  of  money, 
for  the  whole  or  a  part  of  the  debt.  Until  there 
was  some  breach  of  the  agreement  on  the  part 
of  J.  Strong,  the  creditors  had  no  right  to  de- 
mand money  from  either  principal  or  surety. 
If  the  surety  had  paid  the  debt  and  been  sub- 
stituted in  the  place  of  the  creditors, he  would 
only  have  acquired  the  right  to  receive  pay- 
ment in  land.  When  the  rights  and  obligations 
of  the  parties  are  thus  changed  without  the 
consent  of  the  surety,  it  cannot  admit  of  a 
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doubt  that  he  will  be  discharged.  In  contem- 
plation of  law  it  is  an  injury  to  the  surety,  al- 
though the  court  may  not  be  able  to  see  that  he 
has  suffered  any  damage. 
253*]  *The  Chancellor  and  the  Vice-Chancel- 
lor did  not  differ  about  the  principles  of  law 
applicable  to  the  case;  but  only  in  relation  to 
the  proper  interpretation  of  the  agreement.  My 
construction  has  already  been  given. 

It  was  not  denied  on  the  argument  but  that 
the  relation  of  principal  and  surety,  with  all 
the  rights  incident  to  that  relation,  continued 
after  the  original  debt  had  passed  into  a  judg- 
ment. 

I  am  of  opinion  that  the  decree  of  the  Chan- 
cellor should  be  affirmed. 

On  the  question  being  put — "Shall  this  de- 
cree be  reversed?" — all  the  members  of  the 
Court  present  who  heard  the  argument,  seven- 
teen in  number,  voted  for  affirming. 

Decree  affirmed. 

Affirming— 10  Paige,  11. 

Reviewed— 53  Barb.,  151. 

Cited  in-4N.  Y.,320;  37N.Y..604;  76N.Y..279:  5 
Trans.  App.,  324 :  14  Hun,  581 :  2  Barb.,  486 ;  4  Barb., 
351;  5  Barb.,  523;  11  Barb.,  566:  14  Barb.,  239;  44 
Barb,  544;  6  Duer.  304  :  1  Bos.,  416 ;  3  E.  D.  S.,  365 ;  1 
Hilt.,  315 :  8  W.  Dig.,  449 ;  35  Ind.,  306 ;  34  Am.  Rep., 
579  (8  Oreg.,  249). 


LIVINGSTON,  Appellant, 

v. 
STICKLES  ET  AL.,  Respondents. 

Lease  for  Lives — Lessee  Allowed  to  Sett  upon  Pay- 
ment to  Lessor  of  One  Tenth  Consideration  for 
Each  Sale — Lessor  not  Entitled,  until  Title 
Transferred — Construction  of  Covenantr— Con- 
sideration. 

In  a  lease  for  lives  it  was  covenanted  and  agreed 
by  and  between  the  parties  that  it  should  be  lawful 
for  the  lessee,  his  executors,  administrators  or  as- 
signs, to  sell  or  dispose  of  his  estate  in  the  demised 
premises ;  provided  they  should  first  obtain  the 
written  consent  of  the  lessor,  his  heirs  or  assigns, 
and  pay  to  him  or  them,  on  every  such  sale  or  as- 
signment, a  tenth  part  of  the  purchase  or  consider- 
ation money  for  which  the  premises  were  sold.  The 
Mine  afterwards  contracted  to  sell  the  premise 'S, in- 
demnifying against  the  lessor's  claim  for  the  tenth 
sale ;  and  the  purchaser  went  into  possession  under 
the  contract.paid  the  principal  part  of  the  purchase 
money  to  the  lessee,  but  received  from  him  no  act- 
ual transfer  of  title.  Held,  that  the  lessor's  right  to 
be  paid  the  tenth  sale  was  incomplete.the  lessee  not 
having  parted  with  his  legal  interest  in  the  prem- 
ises ;  and  that  the  former  was  entitled  to  no  aid  in 
equity. 

In  general,  a  covenant  or  condition  restraining  the 
right  of  selling  or  assigning  leasehold  property  is  not 
broken  by  any  act  of  the  lessee  which  falls  short  of 
devesting  his  Ic-gal  estate.  Per  Nelson,  Ch.  J. 

Otherwise,  however,  if  it  appear  that  the  legal  es- 
tate is  continued  in  the  lessee  for  the  mere  purpose 
Of  evading  the  covenant  or  condition,  the  equitable 
title  having  been  transferred.  Per  Nelson.  Ch.  J. 

Covenants  and  conditions  of  this  nature  are  to  be 
construed  strictly  us  against  the  lessor.  Per  Nelson, 
Ch.J. 

An  equitable  liability  is  a  sufficient  consideration 
to  uphold  an  express  promise.  Per  Nelson.  Ch.  J. 

Citations-15  Johns..  278 ;  18  Johns..  174 ;  3  Wend.. 
230:  3  Wils..  234;  2  W.  Bl.,  776:  4  Dowl.  &  R., 
236;  Sty.,  482;  3  Maule  &S..353 ;  Piatt.  Cov.,  407.411. 
414 :  8  T.  R.,  57.  300 ;  5  Barn.  &  C..  308  ;  1  Stark.,86 ;  15 
Vee.,  265;  21  Wend.,  467  ;  Co.  Litt.,  223,  226. 

AN  appeal  from  the  Court  of  Chancery,  where 
"  '  a  decree  was  made  dismissing  the  bill  flled 
2I>4*1  *by  the  appellant  with  costs.  An- 
drew Stickles,  the  original  defendant  in  the 
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suit,  having  died  after  the  hearing  in  the  court 
below,  his  administrator  and  administratrix 
were  made  respondents  in  this  appeal.  For  the 
facts  of  the  case,  together  with  the  opinion  of 
the  Chancellor,  see  8  Paige,  398,  et  seq.  The  case 
was  argued  here  by, 

Messrs.  J.  Gaul,  Jr.,  and  J.  Sutherland, 
for  the  appellant,  and 

Mr.  S.  Stevens,  for  the  respondents. 

Nelson,  Ch.  J.  The  clause  in  the  lease  un- 
der which  the  present  dispute  arises  is  as  fol- 
lows :  "  And  lastly,  it  is  mutually  consented, 
covenanted  and  agreed,  by  and  between  the 
parties  to  these  presents,  that,  if  at  any  time 
hereafter,  it  shall  so  happen  that  the  party  of 
the  second  part,  his  executors,  administrators 
or  assigns.should  be  minded  or  inclined  to  sell 
or  dispose  of  the  estate  in  the  hereby  demised 
premises,  and  the  buildings  and  improvements 
to  be  erected  and  made  thereon,  that  then  and 
in  every  such  case,  it  shall  and  may  be  lawful 
for  them  so  to  do,  provided  they  shall  first 
obtain  a  certificate  in  writing  under  the  hand 
and  seal  of  the  said  party  of  the  first  part,  his 
heirs  or  assigns,  signifying  his  or  their  consent 
and  approbation  to  such  sale  or  assignment, 
and  shall  and  will  also  first  offer  and  give  the 
preemption  or  refusal  of  buying  or  purchasing 
the  same  unto  the  party  aforesaid  of  the  first 
part,  his  heirs  and  assigns;  and  on  every  such 
sale  or  assignment,  shall  pay  to  the  party  of 
the  first  part,  his  heirs  or  assigns,  a  tenth  part 
of  the  purchase  or  consideration  money,  for 
which  the  said  premises  are  so  sold  or  assigned. " 

I  agree  with  the  court  below  that  the  clause 
in  question,  taken  in  connection  with  other 
parts  of  the  lease.must  be  regarded  as  embracing 
a  covenant  as  well  as  a  condition, so  as  to  give 
the  landlord  an  election  to  proceed  either  by  an 
action  to  recover  damages  for  the  breach.or  by 
ejectment  to  enforce  the  forfeiture  and  regain 
possession  of  the  estate.  The  form  of  the  rem- 
edy, therefore,  is  unobjectionable, and  [*255 
the  only  material  or  difficult  question  in  the 
case  is,  whether  a  sufficient  breach  has  been 
shown  to  entitle  the  complainant  to  the  tenth 
sales,  as  these  covenants  and  conditions.though 
in  restraint  of  alienation,  have  been  repeated- 
ly held  lawful  and  binding  between  landlord 
and  tenant.  Jackson  v.  Sttvernail,  15  Johns., 
278;  Jackson  v.  Schutz,  18  Id.,  174;  Jackson  v. 
Kipp,  3  Wend.,  230. 

Covenants  of  this  description,  however,  have 
always  been  construed  by  courts  of  law  with 
the  utmost  jealousy,  to  prevent  the  restraint 
from  going  beyond  the  express  stipulation  of 
the  parties.  We  are  bound,  therefore,  to  look 
narrowly  into  the  one  in  question,  and  see  if 
the  complainant  has  brought  her  case  within 
the  terms  and  import  of  it  upon  this  restricted 
interpretation. 

A  tew  cases  upon  the  kindred  covenant  "not 
to  assign  or  underlet,"  without  the  license  of 
the  landlord,  will  serve  to  illustrate  the  gen- 
eral principle  that  should  govern  us;  and  they 
will  be  found  to  hold  one  uniform  language. 

In  the  leading  case  of  Crusoe  v.  Uugtty,  3 
Wils.,  234;  2  W.  Bl.,  766,  a  lessee  for  twenty- 
one  years  covenanted  "not  to  assign,  transferor 
set  over,  or  otherwise  do  or  put  away  the  prem- 
ises or  any  part  thereof,"  without  permission  ; 
and  afterwards  made  a  lease  for  fourteen  years. 
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It  was  held  upon  full  consideration  that  this 
was  no  breach,  on  the  ground  that  the  demise 
of  the  fourteen  years  was  an  under  lease,  and 
not  an  assignment.  And  it  was  observed  that 
the  courts  held  a  strict  hand  over  these  cove- 
nants and  conditions  for  defeating  leases;  that 
the  landlord  might  have  provided  against  a 
change  of  possession,  as  well  as  against  an  as 
signment ;  but  that  he  had  not  done  so  by 
words  which  admit  of  no  other  meaning;  that 
"  assign,  transfer  and  set  over,  "  were  mere 
words  of  assignment;  and  that  "otherwise  do 
or  put  away,  meant  any  other  mode  of  getting 
rid  of  the  whole  interest,  and  could  not  be  con- 
fined to  the  making  of  an  under  lease. 

In  the  case  of  Doe,  ex  dem.  Pitt,  v.  Hogg,  4 
Dowl.  &  R,  226,  the  words  were,  "let,  set,  as 
sign,  transfer,  set  over,  or  otherwise  part  with 
the  said  messuage,"  etc.  The  lease  was  depos- 
ited with  a  creditor  as  security  for  a  debt,  who 
256*]  took  possession  *of  the  premises,  and 
continued  in  the  possession  and  occupation  of 
the  same  at  the  time  the  ejectment  was  brought 
for  a  forfeiture ;  the  lessor  insisting  that  the 
transaction  was  within  the  words  "  otherwise 
part  with,"  etc.  But  the  court  were  clearly  of 
opinion  that  the  effect  of  the  covenant  was 
only  to  restrain  the  lessee  from  completely 
alienating  the  legal  interest,  to  the  prejudice  of 
the  landlord,  without  his  consent.and  that  there 
had  not  been  such  an  alienation;  that  the  words 
"  otherwise  part  with,  "  meant  "  assign,  "  and 
that  there  had  been  no  assignment  of  the  legal 
interest. 

So  it  has  been  held  that  the  devise  of  a  term 
by  the  lessee  is  not  a  breach  of  the  covenant 
against  assigning.  Fox  v.  Swan,  Styles,  482  ; 
and  per  Bay  ley ,  «7. ,  in  Doe,  ex  dem.  Goodbehere, 
v.  Sevan,  3  Maule  &  S.,  353;  Platt,  Cov.,  414. 
Nor  is  an  assignment  by  sale  on  execution  a 
breach  of  this  covenant,  even  where  the  judg- 
ment is  entered  up  on  a  warrant  of  attorney, 
unless  given  for  the  express  purpose  of  getting 
possession  of  the  term  in  fraud  of  the  lessor. 
Doe,  ex  dem.  Mitchinson,  v.  Carter,  8  T.  R,  57, 
300.  So  of  an  assignment  which  is  void,  being 
of  itself  an  act  of  bankruptcy.  Doe,  ex  dem. 
Lloyd,  v.  Powell,  5  Barn.  &  C.,  308.  The  party 
seeking  to  take  advantage  of  the  breach  must 
show  an  actual  assignment.  Doe  v.  Payne,  1 
Stark.,  86;  Platt,  Cov.,  407;  and  in  Church  v. 
Brown,  15  Ves.,  265.  Ld.  Eldon  laid  down  the 
proposition  that  the  tenant  might,  by  an  agree- 
ment which  did  not  amount  to  an  assignment, 
put  another  person  into  possession. 

These  authorities,  and  many  others  that 
might  be  added,  sufficiently  exemplify  the  very 
great  strictness  with  which  covenants  and  con- 
ditions tending  to  clog  alienation,  and  to  tie  up 
leasehold  estates  in  the  hands  of  the  lessees, 
are  construed,  even  in  that  country  where  re- 
straints upon  the  transmission  of  property  are 
much  more  favorably  regarded  than  here.  And 
they  demonstrate,  it  appears  to  me,  beyond  all 
doubt,  that  before  a  breach  can  be  predicated 
upon  the  words  of  the  covenant  in  this  case, 
such  a  sale  or  assignment  of  the  term  must  be 
shown  as  shall  operate  to  devest  the  vendor  or 
257*]  assignor  of  the  whole  of  his  legal  in- 
terest or  estate  in  the  same.  Anything  short  of 
this  would  be  carrying  the  restraint  beyond  the 
express  stipulations  of  the  parties.  For  the 
words  "sale"  or  "assignment,"  technically 
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speaking,  mean  the  actual  transfer  of  the  legal 
interest  and  estate;  not  a  mere  equitable  right 
to  such  transfer  which  might  be  enforced  in  a 
court  of  equity.  Edwards  v.  Ins.  &  Loan  Co., 
21  Wend.,  467,  and  cases  cited;  see,  also,  Jack- 
son v.  Silvernail,  15  Johns.,  278. 

It  was  insisted  upon  the  argument  that  the 
covenant  in  this  case  to  pay  one  tenth  should 
not  be  regarded  as  a  covenant  in  restraint  of 
alienation,  and  that,  therefore,  it  could  not 
properly  be  subjected  to  the  severe  rules  of  in- 
terpretation above  noticed.  It  is  not  to  be  de- 
nied, however,  that  such  is  the  direct  tendency 
and  effect  of  the  covenant;  as,  in  the  case  be 
fore  us,  ten  successive  sales  or  assignments 
would  sink  the  whole  vvalue  of  the  leasehold 
estate  in  the  hands  of  the  several  owners. 
These  tenth  sales  are  in  the  nature  of  the  an- 
cient fines  upon  alienation  incident  to  the  mili- 
tary tenures,  which  were  abolished  as  one  of 
the  feudal  burdens  upon  real  property  by  the 
Statute  of  12  Car.  II. ;  and  for  aught  I  can  see 
the  former  clog  the  transmission  of  the  prop- 
erty from  hand  to  hand  as  heavily  as  the  latter. 
I  do  not  understand  that  this  attribute  was  de- 
nied in  Jackson  v.  Schut,  18  Johns.,  174,  where 
the  covenant  was  a  good  deal  discussed,  and 
its  legality  established. 

But  although  I  am  satisfied,  upon  a  proper 
understanding  of  the  language  of  the  covenant 
in  question, that  an  actual  transfer  of  the  whole 
interest  of  the  tenant  is  essential  to  make  out 
a  breach,  and  is  to  be  taken  as  the  condition 
upon  which  the  payment  of  the  tenth  sales  is 
made  to  depend,  yet  I  am  bound  to  say  the  law 
is  not  so  powerless  and  neglectful  of  the  rights 
of  the  landlord  as  to  permit  the  tenant  to  evade 
the  force  and  effect  of  the  covenant  by  indi- 
rection and  fraud.  And  if  it  should  be  satis- 
factorily shown  that  the  several  contracts  of 
sale  were  fulfilled,  and  the  conveyances  of  the 
legal  interest  withheld  for  the  mere  purpose  of 
defeating  the  tenth  sales,  and  in  fraud  of  the 
condition,  it  would  become  the  duty  of  the 
court,  in  order  to  frustrate  the  fraudulent  con- 
trivance, to  look  at  the  real  object  *and[*258 
intent  of  the  parties  to  the  contract  of  sale,  and 
pronounce  upon  it  accordingly.  Doe,  ex  dem. 
Mitchinson,  v.  Carter,  8  T.  R,  300;  Co.  Litt., 
223,226;  Platt,  Cov.,  41J.  Under  such  a  state 
of  the  case,  in  the  language  of  the  court  in 
Doe,  ex  dem.  Mitchinson,  v.  Carter,  we  would 
say,  "it  would  be  ridiculous  to  suppose  that  a 
court  of  justice  could  not  see  through  such  a 
flimsy  pretext. "  And  though  the  tenant  had 
not  in  terms  assigned  the  lease,  yet  having  done 
that  which  was  equivalent,  we  would  apply 
the  maxim,  quando  aliquid  prohibetur  fieri  ex 
directo,  prohibitur  et  per  obliquum. 

The  fraudulent  withholding  of  the  convey- 
ances of  the  legal  title  to  the  respective  pur- 
chasers, by  the  defendant  in  the  court  below, 
for  the  purpose  of  defeating  the  payment  in 
this  case,  is  distinctly  set  up  in  the  bill  as  a 
ground  of  relief;  but  is  as  distinctly  and  posi- 
tively denied  by  the  answer.  The  onus  of  prov- 
ing the  fraud  affirmatively,  therefore,  devolved 
upon  the  complainant.  I  have  accordingly 
looked  into  the  proofs  to  see  if  it  has  been  es- 
tablished, and  am  bound  to  say  it  has  not. 
There  is  evidence  enough  of  the  resistance  of 
this  demand  by  the  defendant,  and  of  his  de- 
termination to  stand  out  against  it  to  the  end 
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of  the  law;  but  none  that  the  payments  or  the 
execution  of  the  legal  conveyances  have  been 
or  are  postponed  and  held  back  for  the  pur- 
pose of  aiding  in  this  resistance. 

I  cannot  doubt,  moreover,  if  it  is  true  as  al- 
leged that  the  defendant  has  promised  to  pay 
these  tenth  sales,  but  that  a  perfect  remedy  ex- 
ists at  law  upon  that  ground,  and  that  the  cir- 
cuit judge  erred  in  nonsuiting  the  plaintiff  in 
the  action  heretofore  brought,  founded  upon 
that  promise.  There  was  at  least  a  sufficient 
existing  equitable  right,  under  the  circum- 
stances, to  afford  a  valid  consideration  for  the 
promise. 

I  think  there  is  no  ground  for  interfering 
with  the  decree  of  the  Chancellor,  and  shall, 
therefore,  vote  to  affirm  it. 

Root,  Senator,  also  delivered  an  opinion  in 
favor  of  affirming  the  Chancellor's  decree. 
259*]      *On  the  question  being  put— "Shall 
this  decree  be  reversed?" — the  members  of  the 
Court  voted  as  follows: 

For  reversal — Senators  Mitchell,  Porter  and 
Works— 3. 

For  affirmance — The  PRESIDENT,  THE  CHIEF 
JUSTICE,  and  Senators  Barttit,  Bockee,  Dennis- 
ton,  Deyo,  Dixon,  Ely.  Foster,  Lawrence,  Plait, 
Root,  Scott,  Scovil  and  Varney — 15. 

Decree  affirmed. 

Affirming— 8  Page,  398. 

Explained-8  Barb.,  35 :  4  How.  Pr..  400. 

Cited  in— 6  N.  Y.,  491 :  57  Am.  Dec..  473:  32  N.  Y., 
413 ;  27  Barb.,  423 ;  53  Barb.,  152 ;  19  Abb.  Pr.,  338 ;  1 
Rob.,  514 ;  45  Wis.,  640 ;  50  Wis.,  536 ;  7  N.  W.  Rep., 
649. 


TAPPAN,  Appellant, 

v. 
GRAY,  Respondent. 

Power  of  Governor  to  Appoint  Flour  Inspector — 
Jurisdiction  of  Court  of  Chancery. 

Where  G.  entered  upon  the  discharge  of  the  duties 
of  flour  inspector  under  color  of  an  appointment  by 
the  Governor  made  during  the  recess  of  the  Senate, 
and  T.,  the  former  inspector,  claimed  the  right  to 
hold  over  until  a  successor  was  appointed  by  the 
Governor  and  Senate ;  held,  on  a  bill  filed  by  T., 
praying  for  an  injunction  and  a  receiver  of  the  fees 
and  emoluments  of  the  office  until  the  rights  of  the 
parties  could  be  determined  at  law.  that  the  Court  of 
Chancery  had  not  jurisdiction,  though  G.  was  utter- 
ly insolvent ;  and  this,  without  regard  to  the  ques- 
tion whether  his  appointment  was  valid. 

ON  appeal  from  the  Court  of  Chancery, 
where  a  decree  was  made  reversing  the  de- 
cision of  the  Vice- Chancellor  of  the  First  Cir- 
cuit. Fora  statement  of  the  case,  and  the  opin- 
ion of  the  Chancellor,  see  9  Paige,  507,  et.  *eq. 
The  case  was  argued  here  by, 

Mr.  J.  W.  Edmonds,  for  the  appellant.and 
Metsrx.  G.  P.  Barker.  Alty-Gen.,  and   D. 
Graham,  for  the  respondent. 

Nelson.  Ch.  J.,  concurred  with  the  Chan- 
cellor respecting  the  jurisdiction  of  courts  of 
equity  in  cases  of  this  kind,  but  expressed  no 
opinion  as  to  the  legality  of  the  Governor's  act 
in  appointing  the  respondent  to  perform  the 
duties  of  flour  inspector. 

26O*]  *Root.  Senator,  also  concurred  with 
the  Chancellor  on  the  question  of  jurisdiction, 
but  dissented  from  him  as  to  the  legality  of  the 
respondent's  appointment. 
HILL?. 


On  the  question  being  put — "  Shall  this  de- 
cree be  reversed  ?" — all  the  members  of  the 
Court  present  who  heard  the  argument,  eight- 
een in  number,  voted  for  affirming. 

Decree  affirmed. 

Affirming— 9  Paige,  507. 

Explained— 14  How.  Pr.,  239. 

Cited  in-57  N.  Y.,  172 ;  15  Hun.,  207  ;  24  Barb..  270  : 
45  How.  Pr.,  112 :  64  How.  Pr.,  113 ;  4  Abb.  Pr.,  339;  5 
Abb.  Pr.,  179;  2  Abb.  N.  S..  290;  36  Super.,  17;  23 
Mich.,  553. 


THE  BANK  OF  ORLEANS,  Appellants, 

v. 
TORREY  &  GILBERT,  Respondents. 

Person  in   Trust  Capacity.  Regarding  a  Sale, 
Cannot  Purchase  on  His  own  Account. 

T..  being  the  owner  of  four  lots  of  land  and  of  a 
small  farm  of  forty  acres,  the  whole  of  which  he 
had  mortgaged  to  F.  to  secure  the  payment  of  $8.000 
in  flve  years  with  annual  interest,  sold  two  of  the 
lots  and  the  farm  to  G.,  as  trustee  of  B.,  who  as- 
sumed the  payment  of  $2,000  of  the  mortgage  as  a 
part  of  the  purchase  money.  The  conveyance  of 
the  two  lots  stated  the  existence  of  the  mortgage, 
and  that  $1,747  of  the  mortgage  money,  together 
with  the  interest  thereon,  was  to  be  a  lien  upon 
those  lots,  and  be  paid  by  G.  as  it  became  due.  The 
farm  was  conveyed  in  like  manner,  charged  with 
$253  of  the  mortgage  money,  together  with  interest ; 
and  G.  afterwards  sold  the  same  to  A.,  subject  to 
this  lien,  taking  back  a  bond  and  mortgage  for  $1,800 
of  the  purchase  money.  The  $1.800  mortgage  was 
assigned  to  the  Bank  of  Orleans  by  G. :  and  he  also 
conveyed  the  two  lots  to  the  Bank,  by  a  deed  speci- 
fying the  amount  or  part  of  F.'s  mortgage  which 
was  a  charge  on  them,  and  providing  that  this  was 
to  be  paid  by  the  Bank  as  it  became  due.  Held,  on 
a  bill  filed  by  T.,  that  the  Bank  was  bound  to  pay 
off  and  satisfy  so  much  of  F.'s  mortgage  as  was  in- 
tended to  be  a  charge  on  the  two  lota,  in  order  to  re- 
lieve the  residue  of  the  premises  from  this  part  of 
the  lien. 

Held  further,  that  the  Bank  having  omitted  to 
pay  its  portion  of  F.'s  mortgage,  in  consequence  of 
which  the  same  was  foreclosed,  and  the  cashier 
having  purchased  one  of  the  remaining  lots  upon 
the  master's  sale.which  lot  was  in  equity  discharged 
from  the  lien  of  the  mortgage  as  between  the  Bank 
and  T.,  such  purchase  was  improper,  and  should  be 
set  aside. 

The  rule  of  equity  that  one  placed  in  a  situation 
of  trust  and  confidence  in  reference  to  the  subject 
of  a  sale,  cannot  be  a  purchaser  on  his  own  account, 
is  not  confined  to  a  particular  class  of  individuals, 
such  as  guardians,  trustees  and  solictore,  but  ap- 
plies to  all  persons  coming  within  its  principle. 

Accordingly,  where  a  bank  is  bound  to  pay  off 
and  dischanre  a  mortgage,  so  as  to  relieve  the  prop- 
erty of  a  third  person  from  sale  under  a  decree  of 
foreclosure,  and  *the  cashier  attends  the  sale  [*261 
as  agent  for  the  bank,  and  bids  of  the  property  on 
his  own  account,  he  must  in  equity  be  regarded  as 
having  purchased  for  the  benefit  of  the  bank. 

ON  appeal  from  the  Court  of  Chancery,  where 
a  decree  was  made  reversing  the  decision 
of  the  Vice- Chan  ftUor  of  the  Eighth  Circuit. 
For  the  facts  of  the  case  and  the  opinion  of 
the  Chancellor,  see  8  Paige,  649,  et  seq.  The 
case  was  argued  here  by, 

Mr.  G.  P.  Barker,  Atty-Gen.,  for  the  ap- 
pellants, and 

Mr.  J.  W.  Gilbert,  for  the  respondents. 

The  Chief  Justice  and  Mr.  Senator  Lett 
delivered  opinions  substantially  in  accordance 
with  the  view  taken  of  the  case  by  the  Chan 
cellar;  and, 

On  the  question  being  put— "Shall  this  de 
cree  be  reversed?" — all  the  members  of  the 
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Court  present  who  heard  the  argument,  nine- 
teen in  number,  voted  in  favor  of  affirming. 
Decree  affirmed. 

Affirming— 9  Palsre,649. 

Cited  in-=4  Sandf!  Ch..  48.  263 ;  28  N.  Y.,  349 ;  40  N. 
Y.,  389 :  56  N.  Y.,  491 :  58  N.  Y.,  606 ;  94  N.  Y.,  214;  3 
Keyes,  305:  1  Abb.  App.  Dec..  385;  1  Trans.  App., 
U9;  1  Lans.,  99;  66  Barb..  222;  36  How.  Pr.,  160;  5 
Abb.  N.  8..  315 ;  IDuer,  428;  22  Wall.,  340;  26  Ind.. 
414  :  27  Am.  Rep..  782  (1  Lea.,  541). 


THE  FARMERS'  LOAN  AND  TRUST 

COMPANY,  Appellants, 

v. 

THE  MAYOR,  ETC.,  OF  THE  CITY  OF  NEW 
YORK,  and  OLIVER  COBB,  Respondents. 

Moneyed  Corporation — Taxation  of  its  Capital. 

A  moneyed  corporation  liable  to  taxation  on  Its 
capital  is  to  be  assessed  upon  the  whole  nominal 
amount  paid  In  and  secured  to  be  paid,  after  de- 
ducting1 expenditures  for  real  estate,  and  such  of 
the  stock  as  the  statute  exempts. 

No  deduction  Is  to  be  made  for  losses  of  capital 
sustained  by  the  corporation,  nor  for  debts  due 
from  It. 

Nor  can  a  deduction  be  made  for  such  part  of  Its 
capital  as  Is  invested  In  the  stock  of  other  corpora- 
tions liable  to  taxation.  Scmhle. 

Citations-4  Paige,  399. 402 ;  4  Hill,  20 ;  1  R.  S.,  387, 
888, 889,  392,  414,  415,  416,  sec.  8 ;  589.  sees.  1-4  ;  Laws, 
1823,  p.  390,  sees.  10, 14;  Assembly  Doc.  1823,  App.  C. 
&D. ;  Assembly  Jour.  1827,  p.  538;  3  R.  S..  501.  2d 
ed. ;  sees.  6-8, 15, 17, 18 :  Laws,  1829._p.  167,  sees.  21, 27 ; 
10  Wend.,  186 ;  15  Johns.,  358 ;  23  Wend.,  190 ;  Laws, 
1825,  p.  373. 

ON  appeal  from  the  Court  of  Chancery.  The 
Farmers'  Loan  and  Trust  Company,  ap- 
pellants, filed  their  bill  against  the  respond- 
1262*]  ents,  *to  be  relieved  from  a  tax  assess- 
ment in  the  City  and  County  of  N.  Y.  for  the 
year  1842.  The  bill  set  forth,  among  other 
things,  that  the  complainants  were  a  moneyed 
corporation  deriving  an  income  from  their  cap- 
ital, created  by  an  Act  passed  in  February,1828; 
that  the  amount  of  their  capital  stock  was  lim- 
ited by  law  to  the  sum  of  $2,000,000.  the  whole 
of  which  had  been  paid  in ;  that  they  were  as- 
sessed for  the  entire  amount  of  their  capital 
stock,  except  about  $99,485. 71, which  they  had 
expended  for  real  estate  held  by  them;  that  be- 
fore the  completion  of  the  assessment,  their 
secretary  made  and  delivered  an  affidavit.pur- 
suant  to  the  Revised  Statutes,  setting  forth  that 
their  capital  stock  had  become  reduced  by 
losses  to  $1,040,000,  that  the  whole  value  of 
their  assets  did  not  exceed  their  liabilities  more 
than  this  sum,  and  that  the  value  of  their  per- 
sonal property,  after  deducting  their  just  debts, 
did  not  exceed  $940,514.29.  The  bill  further 
alleged  that,  notwithstanding  the  affidavit,  the 
assessment  was  not  reduced,  and  that  the  usual 
warrant  for  the  collection  of  the  tax  had  been 
delivered  to  the  defendant  Cobb.  It  was  also 
alleged  that  the  complainants  had  paid  so 
much  of  the  tax  as  was  proportioned  to  the 
part  of  their  capital  which  still  remained,  not 
sunk  or  lost,  nor  invested  in  real  estate;  and 
the  bill  prayed  an  injunction  against  the  col- 
lection of  the  residue.  The  defendants  de- 
murred to  the  bill,  and  the  parties  entered  into 
a  stipulation  waiving  all  objections  to  the  ju- 
risdiction of  the  court;  whereupon  the  cause 
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was  referred  to  the  Assistant  Vice-  Chancellor  of 
the  First  Circuit,  who  sustained  the  demurrer, 
assigning  the  following  reasons: 

The  Assistant  Vice-Chancellor.     The 

parties  having  agreed  in  writing  to  waive  all 
objections  to  the  jurisdiction  of  this  court,  I 
am  not  at  liberty  to  decline  the  consideration 
of  a  question  which  appropriately  belongs  to 
courts  of  law.  The  question  is,  whether  an  in- 
corporated company  which  is  liable  to  taxa- 
tion on  its  capital,  can  be  assessed  and  taxed 
upon  its  *whole  capital  originally  paid  [*263 
in,  after  it  has  been  reduced  by  losses  so  that 
the  whole  amount  of  the  net  assets,  including 
real  estate,  is  less  than  the  original  capital.  In 
the  case  of  Bk.  v.  Utica,  4  Paige,  899,  the 
Chancellor  decided  that  such  an  incorporated 
company  could  not  be  taxed  for  its  surplus 
profits  remaining  on  hand  undivided.  There 
the  company  was  assessed  for  the  whole  of  its 
capital,  and  for  $70,000  of  personal  property 
in  addition,  which,  in  the  assessment  roll,  was 
described  as  "  other  personal  property  or  sur- 
plus fund."  The  Chancellor  also  held,  that 
"  the  Legislature  intended  to  tax  corporations 
upon  the  nominal  amount  of  the  stock  itself, 
and  not  upon  its  actual  value  to  the  stock- 
holders," except  as  to  manufacturing  and  sim- 
ilar corporations,  which  are  taxed  on  a  differ- 
ent principle. 

This  authority  is  decisive  against  the  com- 
plainants upon  the  point  submitted  to  me.  It 
appears  to  be  directly  upon  the  point,  and  not 
obiter  dictum,  as  was  ingeniously  argued  by  the 
counsel  for  the  complainants.  The  1st  and  6th 
sections  of  the  2d  title  of  the  Statute  Relative 
to  the  Assessment  of  Taxes,  1  R.  S.,  389, would 
include  the  surplus  personal  estate  of  an  incor- 
porated company  taxable  upon  its  capital,  as 
in  the  instance  of  the  Bank  of  Utica,  unless  the 
subsequent  provisions  of  the  statute  show  that 
by  "personal  estate,"  as  applied  to  that  class 
of  corporations,  the  Legislature  intended  their 
capital,  less  their  real  estate.  And  in  demon- 
strating that  such  was  the  intention  of  the 
Legislature  we  necessarily  preclude  a  devia- 
tion from  that  fixed  rule  of  assessment  where 
the  capital  of  such  a  corporation  is  diminished 
instead  of  being  increased. 

In  the  case  of  People  v.  Supervisors  of  Niag- 
ara, 4  Hill,  30,  the  same  question  was  exam- 
ined by  Mr.  J.  Bronson,  in  delivering  the  opin- 
ion of  the  court.  He  says  that  the  tax  is  to  be 
levied  upon  the  amount  of  the  capital  stock  of 
the  banks,  and  that  "No  respect  is  paid,  either 
to  the  accumulations  or  losses  of  capital,  in 
the  course  of  the  business  of  the  company,  but 
the  amount  paid  and  secured  to  be  paid  as  cap- 
ital is  taken  as  the  true  sum  to  be  inserted  in 
the*as8essmentroll."  The  learned  judge  [*264 
refers  to  Bk.  v.  Utica  as  an  authority  for  this  po- 
sition. It  is  true  that  in  the  case  in  the  Su- 
preme Court,  just  cited,  this  question  was  not 
necessarily  involved.  The  corporation  there 
did  not  claim  a  deduction  of  the  assessment  to 
the  amount  of  their  existing  capital,  as  is  done 
in  the  case  before  me,  but  they  insisted  on  a 
total  exemption  from  taxation,  on  the  ground 
that  their  income,  during  the  preceding  year, 
did  not  exceed  their  losses  and  ordinary  ex- 
penses; and  the  court  decided,  that  if  they 
were  in  the  receipt  of  any  income,  they  were 
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liable  to  taxation,  although  by  reason  of  ex- 
penses and  losses  that  income  did  not  result  in 
Any  profits. 

The  decision  of  the  Chancellor,  sustained  as 
it  is  by  the  opinion  of  the  learned  judge  who 
delivered  the  judgment  of  the  Supreme  Court 
in  People  v.  Supervisors  of  Niagara,  relieves  me 
from  the  necessity  of  examining  the  merits  of 
the  point  in  controversy. 

The  demurrer  must  be  allowed,  and  the  mo- 
tion for  a  preliminary  injunction  denied,  with 
•costs. 

The  defendant  appealed  to  the  Chancellor, 
who  affirmed  the  decision  of  the  Assistant  Vice- 
Chancellor,  but  gave  no  written  opinion.  The 
•case  was  argued  here  by, 

Mr.  H.  Ketchum.  for  the  appellants,  and 

Mr.  D.  Graham,  for  the  respondents. 

Nelson,  Ch.  J.  By  the  1st  section  of  1  R. 
•&.,  414,  it  is  provided  that  all  moneyed  or  stock 
corporations,  deriving  an  income  or  profit  from 
their  capital  or  otherwise,  shall  be  liable  to 
taxation  on  their  capital.  The  next  section 
provides  that  some  one  of  the  officers  of  each 
•company  shall,  on  or  before  the  first  of  July 
in  each  year,  make  and  deliver  to  the  assessors 
a  written  statement,  specifying:  1.  The  real 
•estate,  if  any,  owned  by  such  company,  the 
towns  or  wards  in  which  the  same  is  situated, 
and  the  sums  actually  paid  therefor;  2.  The 
265*]  capital  *stpck  actually  paid  in  and  se- 
cured to  be  paid  in,  excepting  therefrom  the 
sums  paid  for  real  estate,  and  the  amount  of 
such  capital  stock  held  by  the  State,  and  by 
any  incorporated  literary  or  charitable  institu- 
tio'n ;  and  3.  The  town  or  ward  in  which  the 
principal  office  or  place  of  transacting  the 
financial  business  of  the  company  is  situated. 
The  3d  section  provides  that  a  like  written 
statement  shall  be  delivered  to  the  Comptroller; 
and  that  both  statements  shall  be  made  under 
oath.  By  the  6th  section  the  assessors  are  re- 
quired, on  receiving  the  statement,  1.  To  in- 
sert in  the  first  column  of  the  assessment  roll 
the  name  of  the  company,  under  which  they 
are  to  specify  the  amount  of  the  capital  stock 
paid  in  and  secured  to  be  paid  in,  the  amount 
paid  by  the  company  for  real  estate,  and  £he 
amount  of  its  stock,  if  any,  held  by  the  State, 
or  by  incorporated  literary  and  charitable  in- 
stitutions; 2.  In  the  next  column  they  are  to 
enter  the  quantity  of  real  estate  owned  by  the 
company,  and  in  the  third  column  the  actual 
value  of  the  same;  8.  In  the  fourth  column 
they  are  to  enter  the  capital  stock  of  all  incor- 
porated companies  (with  three  exceptions)  paid 
in,  and  secured  to  be  paid  in,  after  deducting 
the  sums  paid  for  real  estate,  and  the  stock  held 
by  the  State,  and  by  literary  and  charitable  in- 
stitutions. By  the  7th  section  the  assessors  are 
also  directed  to  insert  in  the  fourth  column 
the  cash  value  of  the  stock  of  all  manufactur 
ing  and  turnpike  corporations,  deducting  there 
from  the  items  mentioned  in  the  preceding 
section,  which  value,  together  with  the  value 
of  their  real  estate,  shall  constitute  the  amount 
on  which  the  tax  is  to  be  assessed. 

If  the  statute  had  stopped  here,  no  one  could 
entertain  a  doubt  about  the  question  presented 
for  our  decision,  namely:  the  amount  of  per- 
sonal  property  upon  which  the  Company  in 
this  case  is  liable  lo  be  assessed.  There  are 
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but  two  modes  prescribed  by  which  the  assess- 
ors are  to  be  governed  in  the  case  of  corpora- 
tions. In  one  class  of  cases  they  are  to  take 
the  amount  of  the  capital  stock,  less  the  sums 
paid  for  real  property,  the  stock  held  by  the 
State,  and  by  literary  and  charitable  institu- 
tions. Here  no  valuation  is  to  be  made,  and 
no  discretion  exercised,  but  the  amount  is  set- 
tled by  arithmetic.  Subtract  the  *three  [*266 
given  items,  and  you  have  it.  In  reference  to 
manufacturing  and  turnpike  companies,  the 
assessors  are  to  take  the  cash  value  of  the 
stock,  less  the  three  items  above  mentioned, 
and  the  remainder  constitutes  the  amount  on 
which  they  are  liable  to  be  taxed.  Here  an  es- 
timate is  to  be  made  by  the  assessors,  and  a 
discretion  exercised.  They  are  to  ascertain  the 
cash  value  by  sales  of  the  stock,  or  in  any  other 
judicious,  practical  manner. 

These  two  modes  of  assessment  include  the 
whole  brotherhood  of  corporations  in  the  State 
that  are  at  all  subject  to  taxation.  And  they 
are  to  be  assessed  either  upon  the  capital  stock, 
with  specified  deductions,  or  upon  the  cash 
value  of  the  capital  stock,  with  like  deductions, 
as  the  case  may  be. 

Then  come  the  two  sections  of  the  statute  so 
much  relied  on  by  the  appellants.  By  the  8th 
section  it  is  declared  that  the  "provisions  of 
the  fifteenth  section  of  the  second  title  of  this 
chapter  shall  be  and  are  hereby  extended  to  the 
incorporated  companies  in  the  two  preceding 
sections  named;  and  the  president,  secretary 
or  other  proper  officer,  may  make  the  affidavit 
required  by  said  section."  This  15th  section  is 
as  follows:  "If  any  person  whose  real  or  per- 
sonal estate  is  liable  to  taxation,  shall,  at  any 
time  before  the  assessors  shall  have  completed 
their  assessments,  make  affidavit  that  the  value 
of  his  real  estate  does  not  exceed  a  certain  sum, 
to  be  specified  in  such  affidavit;  or  that  the 
value  of  the  personal  estate  owned  by  him, 
after  deducting  his  just  debts,  and  his  property 
invested  in  the  stock  of  incorporated  compa- 
nies, liable  under  this  chapter  to  taxation  on 
their  capital,  does  not  exceed  a  certain  sum  to 
be  specified  in  the  affidavit,  it  shall  be  the  duty 
of  the  assessors  to  value  such  real  or  personal 
estate,  or  both,  as  the  case  may  be.  at  the  sums 
specified  in  such  affidavit,  and  no  more."  1  R. 
S.,  392. 

I  admit  this  section  applies  to  all  the  incor- 
porated companies  liable  to  taxation  on  their 
capital  under  the  provisions  of  1  R.  S.,  414, 
el  seq.;  and  the  same  operation  and  effect  is  to 
be  given  to  it  as  if  it  had  been  embodied  in 
that  part  of  the  Revised  Statutes.  And  being 
so  incorporated,  the  single  question  is,  how  far 
is  it  *to  be  regarded  as  controlling,  or  [*2O7 
as  enabling  the  several  corporations  to  control, 
by  means  of  its  provisions,  the  amount  of  the 
capital  stock  upon  which  they  are  to  be  taxed? 

The  appellants  insist  that  any  one  of  these 
companies  may,  under  this  section,  swear  down 
their  capital  to  the  actual  amount  as  existing 
at  the  time,  deducting  losses,  or  to  the  amount 
left,  after  deducting  just  debts;  in  other  words, 
that  they  may  swear  it  down  to  the  amount  of 
the  actual  value  of  the  stock  when  the  assess- 
ment is  made.  Their  affidavit  delivered  to  the 
assessors,  accordingly,  states  that  their  capital 
had  become  reduced  in  value  by  losses  in 
business,  so  as  not  to  exceed  the  amount  of 
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$1,040,000,  and  that  the  value  of  their  personal 
property,  after  deducting  just  debts,  did  not 
exceed  the  sum  of  $940,514.29. 

We  have  already  seen  that  the  Legislature 
have  divided  taxable  corporations  into  two 
classes;  one  to  be  taxed  on  the  amountof  their 
capital,  with  specified  deductions,  and  the 
other  upon  the  cash  value  of  their  stock.  Now, 
what  seems  to  be  an  insuperable  objection  to 
the  ground  here  taken  by  the  appellants  is, 
that  it  obliterates  one  of  these  two  modes  of 
assessment  from  the  statute-book.  The  statute 
declares  that  none  but  manufacturing  and 
turnpike  companies  are  to  be  taxed  on  the  cash 
value  of  their  stock.  The  argument  in  favor 
of  this  Company  asserts,  in  effect,  that  all  cor- 
porations are  thus  taxable. 

Before  we  yield  to  a  construction  that  breaks 
up  so  thoroughly  the  expressed  intention  of  the 
Legislature,  we  are  bound  to  see  whether  these 
general  provisions  may  not  be  reconciled  with 
each  other,  so  as  to  give  effect  to  the  whole.  I 
have  no  doubt  they  may. 

In  the  first  place,  the  15th  section  applies  to 
all  that  class  of  corporations  which  are  directed 
to  be  assessed  on  the  cash  value  of  their  capital 
stock.  A  valuation  of  the  stock  is  to  be  made 
by  the  assessors  in  these  cases,  and  it  is  fit  and 
proper,  therefore,  that  the  companies  should 
be  allowed  to  correct  any  overestimate.  This 
is  a  very  important  effect  to  be  given  to  the 
section.  In  the  next  place,  it  applies  to  all  the 
268*]  real  estate  belonging  *to  the  several  cor- 
porations of  both  classes,  as  the  tax  is  upon  the 
value.  And  finally,  it  applies  where  there  is 
error  on  the  part  of  the  assessors  in  respect  to 
the  amount  of  the  capital. 

I  admit  effect  has  been  given  to  the  provis- 
ion beyond  what  is  here  supposed  to  belong  to 
it,  and  that  upon  very  high  authority.  These 
companies  have  been  allowed  to  swear  down 
the  amount  of  their  capital,  by  causing  to  be 
deducted  therefrom  stock  held  by  them  in  oth- 
er corporations  liable  to  taxation,  thereby  ex- 
tending the  deductions  beyond  the  three  items 
specified  in  the  statute-book. (a)  If  this  depart- 
ure from  the  deductions  specified  can  be  sus- 
tained upon  any  sound  view  of  the  section, 
then  I  concede  the  argument  in  favor  of  the 
deductions  contended  for  in  the  present  case 
is  unanswerable.  It  is  impossible  in  my  judg- 
ment to  distinguish  the  two  cases. 

One  argument  strongly  urged  in  favor  of 
deducting  the  stock  in  other  companies,  has 
been,  that  otherwise  it  would  be  subjected  to 
double  taxation,  which  is  true.  But  it  may  be 
said  with  equal  force  here,  that  unless  the  de- 
ductions claimed  are  made,  the  Company  will 
be  subjected  to  a  tax  upon  a  million  of  capital 
which  they  do  not  possess;  as  hard  a  case,  one 
would  suppose,  as  that  of  double  taxation. 

A  deduction  for  just  debts  stands  precisely 
upon  the  same  footing  as  a  deduction  on  ac- 
count of  stock  in  other  companies.  Both  are 
put  by  the  statute  in  the  same  category,  and  if 
the  one  can  be  made  by  force  of  the  affidavit, 

(a)  The  Chief  Justice  here  alludes,  doubtless,  to  an 
opinion  given  by  the  Atty-Gen.  in  obedience  to  a 
resolution  of  the  Senate,  April  10, 1832.  Sen.Doc.  of 
1832,  No.  103.  This  opinion  maintains  that  a  taxable 
corporation  is  entitled  to  a  deduction  for  so  much 
of  its  capital  as  is  invested  in  the  stock  of  other  cor- 
porations liable  to  taxation. 
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so  may  the  others,  upon  any  consistent  con- 
struction of  the  provision. 

My  own  opinion  is,  however,  that  neither 
can  be  made;  and  that  the  Legislature  have 
specified  in  the  6th  and  7th  sections  of  1  R.  S., 
415,  all  the  items  which  they  intended  should 
be  taken  out  of  the  amount  of  the  .capital. 

This  case,  as  well  as  the  case  of  double  tax- 
ation, is  undoubtedly  *a  hard  one.  The  [*26*> 
relief,  however,  is  not  with  the  courts,  but  with 
the  Legislature.  The  latter  may  change  the  rule 
for  the  future,  and  may  also,  if  deemed  prop- 
er, remedy  the  hardship  of  past  cases.  It  is 
quite  clear,  I  think,  that  the  claim  now  set  up 
to  reduce  the  amount  of  capital  beyond  the  de- 
ductions made  by  the  statute  itself  would  vir- 
tually repeal  all  that  part  of  the  system  of  tax- 
ation which  makes  a  distinction  between  the 
amount  and  the  cash  value  of  capital  stock — a 
distinction,  as  we  have'seen,  running  through 
a  series  of  provisions  and  intended  to  favor  a 
most  useful  but  not  the  most  profitable  class  of 
corporations,  namely,  manufacturing  and  turn- 
pike companies.  The  present  experiment,  there- 
fore, is  somewhat  bolder  and  more  thorough 
in  its  proposed  work  of  reforming  the  law  by 
constructions  ab  inconvenienti,  than  the  one  at- 
tempted in  reference  to  the  case  of  stock  in- 
vested in  other  corporations;  and  it  should  ad- 
monish us  to  pause,  if  the  system  is  to  be  any 
loneer  upheld. 

P*br  these  reasons  I  am  in  favor  of  affirming 
the  decree  of  the  court  below. 

Lott,  Senator.  The  question  presented  in 
this  case  is,  whether  the  appellants,  a  moneyed 
corporation  deriving  an  income  from  their 
capital,  are  liable  to  taxation  on  the  whole 
amount  of  their  capital  paid  in,  notwithstand- 
ing a  portion  of  it  has  been  lost. 

The  subject  of  taxation  has  always  been  one 
of  embarrassment  and  difficulty.  Although 
the  general  principle  is  conceded  that  all  prop- 
erty should  bear  its  just  proportion  of  the  ex- 
penses necessary  for  the  support  of  govern- 
ment, yet  it  is  found  to  be  difficult  to  carry  it 
into  practical  operation.  Experience  has- 
shown  that  real  estate  has  always  contributed 
mqre  than  its  due  share  of  the  public  burdens, 
while  a  great  amount  of  personal  property  en- 
tirely escaped  taxation,  and  such  has  been  pe- 
culiarly the  case  in  reference  to  stocks  of  in- 
corporated companies. 

Prior  to  1823  such  stock  was  taxable  in  this 
State  like  other  personal  property  in  the  hands 
of  the  individuals  who  held  it.  In  that  year 
our  system  of  taxation  was  revised,  and  the 
principle  *of  taxing  corporations  spe-  [*27O 
cifically  was  first  adopted.  Sess.  L.  of  1623,  p. 
390,  sees.  10,  14.  In  1825  an  amendment  to 
that  law  was  passed,  remedying  the  defect* 
which  had  been  found  to  exist,  and  prescrib- 
ing with  more  certainty  the  manner  in  which, 
taxation  should  be  made.  Sess.  L.  of  1825,  p. 
373. 

Although  these  laws  were  repealed  by  the 
general  repealing  Act  passed  December  10, 
1828,  yet  the  provisions  thereof,  particularly 
those  in  relation  to  the  taxation  of  incorporated 
companies,  were  introduced  into  the  Act  now 
in  force,  contained  in  the  13th  chapter  of  the 
1st  part  of  the  Revised  Statutes.  1  R.  S.,  387. 
And  as  the  rights  of  the  appellants  depend  on 
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the  true  construction  of  the  provisions  of  that 
Act,  it  is  necessary  to  examine  some  of  its  de- 
tails. 

The  1st  title  of  the  chapter  referred  to  desig- 
nates the  property  liable  to  taxation,  and  by 
the  1st  section  it  is  declared  that  "All  lands 
and  all  personal  estate  within  this  State.wheth- 
er  owned  by  individuals  or  by  corporations, 
shall  be  liable  to  taxation,"  subject  to  certain 
exemptions  which  are  particularly  defined  in 
the  4th  section  of  that  title,  among  which  are 
specified  "all  stocks  owned  by  the  State,  or 
by  literary  or  charitable  institutions."  By  the 
3d  section  it  is  declared  that  the  terms  "  per- 
sonal estate"  and  "  personal  property,"  wher- 
ever they  occur  in  that  chapter,  shall,  among 
other  property,  "also  be  construed  to  include 
such  portion  of  the  capital  of  incorporated 
companies  liable  to  taxation  on  their  capital  as 
shall  not  be  invested  in  real  estate." 

The  2d  title  prescribes  the  place  and  manner 
in  which  property  is  to  be  assessed,  and  is  ap- 
plicable principally  to  property  owned  by  in- 
dividuals, which  is  directed  to  be  assessed  at 
its  full  value.  The  6th  section,  however,  de- 
clares that  "  The  real  estate  of  all  incorporated 
companies  liable  to  taxation  shall  be  assessed 
in  the  town  or  ward  in  which  the  same  shall 
be,  in  the  same  manner  as  the  real  estate  of 
individuals,"  and  also  prescribes  the  place 
where  "all  the  personal  estate"  of  such  com- 
panies shall  be  assessed,  but  the  manner  of 
making  the  assessment  is  regulated  by  the  pro- 
visions of  the  4th  title. 

The  1st  section  of  the  4th  title  provides  that 
271*]  "All  moneyed  *or  stock  corporations 
deriving  an  income  or  profit  from  their  capital 
or  otherwise,  shall  be  liable  to  taxation  on  their 
capital  in  the  manner  hereinafter  prescribed." 
It  is  then  made  the  duty,  by  the  two  subse- 
quent sections,  of  the  president,  or  other  prop- 
er officer  of  such  company  (under  a  penalty 
fixed  in  the  4th  section  for  an  omission),  to 
make  and  deliver,  on  or  before  the  first  day  of 
July  in  each  year,  to  the  assessors  of  the  town 
or  ward  in  which  such  company  is  liable  to 
be  taxed,  and  also  to  the  Comptroller,  a  written 
statement,  certified  under  oath  to  be  just  and 
true,  specifying,  1.  The  real  estate,  if  any, 
owned  by  such  company,  the  town  or  ward  in 
which  the  same  is  situated,  and  the  sums  act 
ually  paid  therefor;  2.  The  capital  stock  act- 
ually paid  in,  and  secured  to  be  paid  in,  ex- 
cepting therefrom  the  sums  paid  for  real  estate 
and  the  amount  of  such  capital  stock  held  by 
the  State,  and  by  any  incorporated  literary  or 
charitable  institution;  and  3.  The  place  where 
it  is  liable  to  taxation.  The  6th  section  then 
provides  that  "  The  assessors  shall  enter  all 
incorporated  companies  from  which  such 
statements  shall  be  received  by  them,  and  the 
property  of  such  companies,  and  the  property 
of  all  other  incorporated  companies  liable  to 
taxation  in  their  respective  towns,  in  their  as- 
sessment roll,  in  the  following  manner:  1. 
They  shall  insert  in  the  first  column  of  their 
assessment  rolls  the  name  of  each  incorporated 
company  in  their  respective  towns,  liable  to 
taxation  on  its  capital,  or  otherwise,  and  under 
it-  name  they  shall  specify  the  amount  of  its 
capital  stock  paid  in,  and  secured  to  be  paid 
in,  the  amount  paid  by  such  company  for  real 
estate  then  belonging  to  such  company,  wher- 
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ever  the  same  may  be  situated,  and  the  amount 
of  stock,  if  any,  belonging  to  the  State,  and  to 
incorporated  literary  and  charitable  institu- 
tions; 2.  In  the  second  column  they  shall  enter 
the  quantity  of  real  estate  owned  by  such  com- 
pany, and  situated  within  their  town  or  ward, 
and  in  the  third  column  the  actual  value  there- 
of, estimated  as  in  other  cases;  3.  In  the  fourth 
column  they  shall  enter  the  capital  stock  of 
every  incorporated  company  (excepting  manu- 
facturing and  turnpike  corporations  and  ma- 
rine insurance  companies),  paid  in  and  secured 
to  be  paid  in,  after  deducting  *the  [*272 
sums  paid  out  for  all  the  real  estate  of  such 
company,  wherever  the  same  may  be  situated, 
and  then  belonging  to  it,  and  the  amount  of 
stock,  if  any,  belonging  to  the  people  of  this 
State,  and  to  incorporated  literary  and  chari- 
table institutions.  By  the  7th  section  it  is  pro- 
vided that  the  assessors  shall  insert  in  the  col- 
umn mentioned  in  the  preceding  section  (re- 
ferring undoubtedly  to  the  fourth  column),  the 
cash  value  of  all  the  stock  of  all  manufactur- 
ing and  turnpike  corporations  (to  be  ascer- 
tained by  the  assessor  by  the  sales  of  the  stock 
or  in  any  other  manner),  deducting  therefrom 
the  items  mentioned  in  the  preceding  section, 
which  value  thus  ascertained,  together  with 
the  value  of  the  real  estate  of  such  corpora- 
tions, shall  constitute  the  amount  on  which  the 
tax  of  such  corporations  shall  be  levied.  The 
8th  section  then  extends  the  provision  of  the 
15th  section  of  the  2d  title  (providing  for  the 
reduction  of  the  valuation  of  the  property  of 
individuals  when  assessed  beyond  its  value)  to 
the  incorporated  companies  named  in  the  two 
preceding  sections. 

The  effect  of  the  provisions  of  the  6th  and 
7th  sections  of  this  title,  unless  qualified  by 
other  sections  of  the  law,  is  obviously  to  make 
all  corporations  referred  to  in  those  sections 
(except  manufacturing,  turnpike  and  marine 
insurance  companies),  liable  to  taxation  on  the 
actual  value  of  the  real  estate  owned  by  them, 
and  on  the  whole  amount  of  their  capital  stock 
paid  in,  deducting  only  therefrom  the  amount 
paid  for  such  real  estate,  and  the  amount  of 
the  stock,  if  any,  belonging  to  the  State,  and 
to  incorporated  literary  and  charitable  institu- 
tions, without  reference  either  to  accumula- 
tions or  losses  in  their  business.  Bk.  v.  Utiea, 
4  Paige,  399.  The  same  view  was  taken  by 
Mr.  J.  Bronson  of  this  question,  in  the  case  of 
People  v.  Supervisors  of  Niagara,  4  Hill,  20,  al- 
though I  admit  it  was  not  necessarily  involved 
in  the  decision  of  the  case. 

The  provisions  of  the  1st,  2d  and  6th  sections 
of  title  4  are  substantially  the  same  as  those 
prescribed  for  the  taxation  of  incorporated 
companies  in  the  14th  section  of  the  Act  of 
1823,  and  in  the  1st  section  of  the  Act  of  1825, 
except  so  *far  as  they  relate  to  maim  [*273 
facturing,  turnpike  and  marine  insurance  com- 
panies, which  were  not  exempted  from  the  oper- 
ation thereof  by  either  of  those  Acts.  And  here 
it  may  be  remarked  that  the  objection  urged 
against  the  justice  of  taxing  moneyed  corpora- 
tions, on  the  whole  amount  of  their  capital  paid 
in,  or  secured  to  be  paid  in,  where  it  has  been  re- 
duced by  losses,  was  directly  presented  to  the 
consideration  of  the  Legislature  by  the  late  (7A. 
J.  Savage.in  a  report  made  by  him  while  Comp- 
troller In  1828,  in  which  he  recommended  that 
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banks  and  insurance  companies  should  be  per- 
mitted to  reduce  their  capital  at  pleasure;  and 
a  clause  to  that  effect  was  contained  in  the  bill 
accompanying  his  report,  but  was  not  adopted 
by  the  Legislature,  although  the  other  provis- 
ions of  the  bill  were  principally  enacted.  See, 
Assembly  Doc.  of  1823,  App.  C.  &  D. ;  Sess. 
L.  of  1823,  p.  390. 

It  appears  however  that  the  principle  of  tax- 
ation adopted  in  1823  and  1825  was  but  par- 
tially carried  into  effect,  through  a  misapprehen- 
sion of  the  duties  imposed  on  the  officers 
charged  with  their  execution,  and  a  circular 
was  in  consequence  issued  by  the  Comptroller 
to  the  several  Boards  of  Supervisors  Septem- 
ber 23,  1826,  explainingthe  provisions  of  those 
Acts,  and  prescribing  the  manner  in  which 
they  should  be  carried  into  effect.  In  relation 
to  the  assessment  of  the  real  and  personal 
property  of  incorporated  companies  he  said: 
"Whatever  may  have  been  the  losses  of  any 
company,  it  is  to  be  assessed  at  the  full  amount 
of  the  capital  stock  paid  in  or  secured  to  be 
paid  in,  after  deducting  from  this  amount  the 
deterioration  of  the  real  estate,  if  it  has  been 
actually  diminished,  or  after  adding  to  the 
amount  the  rise  of  the  real  estate,  if  it  has  act- 
ually enhanced  in  value."  This  subject  was 
also  fully  discussed  by  the  Comptroller  in  a 
report  made  to  the  Assembly  in  1837,  under  a 
resolution  of  that  body  referring  it  to  him  to 
report  whether  any  amendments  were  neces- 
sary in  the  laws  relating  to  the  taxation  of  in- 
corporated companies.  It  appears  that  this  ref- 
erence was  caused  by  a  memorial  presented  for 
a  modification  of  those  laws,  and  after  a  full 
274*]  examination  he  sustained  their  *policy, 
and  recommended  some  provisions  to  carry  it 
into  more  effectual  operation.  See,  Assembly 
Journ.  of  1827,  p.  538. 

It  will  be  seen,  too,  by  the  notes  of  the  re- 
visers, 3  R.  S.,  501,  2d  ed.,  that  it  was  their  de- 
sign to  carry  out  and  simplify  the  provisions 
regulating  the  taxation  of  these  companies,  as 
contained  in  the  statutes  then  in  force,  and  to 
embody  all  the  details  that  were  necessary  to 
guide  the  officer  in  the  performance  of  his  duty; 
and  particular  reference  is  made  to  the  regula- 
tions contained  in  the  circular  of  the  Comp- 
troller above  referred  to. 

It  is  contended,  however,  that  although  the 
effect  of  the  6th  section,  if  unrestrained  by 
other  provisions  of  law,  would  be  to  subject 
moneyed  corporations  to  taxation  on  the  whole 
amount  of  their  capital  paid  in,  yet  that  the 
8th  section  of  the  title  was  intended  to  give  re- 
lief in  all  cases  where  a  portion  of  the  capital 
has  been  lost.  By  this  section  the  provisions 
of  the  15th  section  of  the  2d  title  of  the  assess- 
ment law  are  extended  to  the  incorporated 
companies  named  in  the  6th  and  7th  sections 
of  the  4th  title.  The  15th  section  referred  to 
provides  for  the  reduction  of  the  property  of 
individuals,  when  over  estimated  by  the  assess- 
ors, to  such  value  as  shall  be  specified  in  the 
affidavit  of  the  person  aggrieved. 

It  is  important  here  to  observe  that  the  6th 
section  of  the  4th  title  as  reported  by  the  re- 
visers extended  only  to  such  incorporated  com- 
panies from  which  the  statements  under  oath 
required  to  be  delivered  under  the  2d  section  of 
the  Act  had  been  received,  and  did  not  contain 
the  exception  in  the  3d  subdivision  of  that  sec- 
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tion  as  enacted,  relative  to  manufacturing, 
turnpike  and  marine  insurance  companies  ; 
and  that  the  7th  and  8th  sections  of  the  title  were 
also  inserted  by  the  Legislature  after  the  alter- 
ations made  by  them  in  the  6th  section. 

As  the  assessors  were  by  these  new  provis- 
ions required  to  insert  in  the  assessment  roll, 
not  only  the  property  of  all  incorporated  com- 
panies from  which  such  statements  had  been 
received,  but  of  all  others  liable  to  taxation  on 
their  capital,  and  were  also  to  ascertain  the 
cash  value  of  the  stock  of  all  manufacturing 
and  turnpike  companies,  by  the  sale  of  stock, 
or  in  any  other  manner,  for  the  purpose  of  tax- 
ation, it  was  certainly  proper  that  *some  [*2  7  5 
remedy  should  be  provided  for  an  excessive  as- 
sessment in  such  a  case,  as  well  as  in  the  case 
of  an  excessive  taxation  of  the  property  of  in- 
dividuals. But  it  could  not  have  been  the  in- 
tention of  the  Legislature  to  give  the  8th  sec- 
tion such  an  operation  as  in  effect  to  extend  the 
provisions  of  the  7th  section  to  all  other  incor- 
porated companies  liable  to  taxation,  as  well 
as  those  specially  provided  for  by  it.  If  such 
had  been  the  design  it  would  have  been  useless 
to  specify  so  particularly  and  in  detail  the 
manner  in  which  such  corporations  generally 
shall  be  assessed,  and  then  make  a  special  ex- 
emption in  favor  of  manufacturing  and  turn- 
pike companies. 

Again;  it  is  by  the  17th  and  18th  sections  of 
the  3d  title  expressly  provided  that  all  the  real 
and  personal  estate  liable  to  taxation  shall  be 
estimated  by  the  assessors  at  its  full  value,  ex- 
cept where  they  are  specially  required  to  ob- 
serve a  different  rule. 

It  is  manifest  from  these  provisions  that  more 
than  one  rule  of  taxation  was  contemplated  by 
the  Legislature;  and  I  think  it  evident  from 
the  whole  scope  and  tenor  of  the  assessment 
law,  that  while  all  real  estate,  whether  owned 
by  individuals  or  corporations,  and  all  the  per- 
sonal estate  of  individuals,  was  to  be  assessed 
by  the  general  rule  above  prescribed,  a  differ- 
ent and  more  certain  and  definite  standard  for 
the  taxation  of  the  personal  estate  of  corpora- 
tions was  intended  to  be  adopted.  The  very 
fact  that  specific  regulations  were  prescribed 
in  relation  to  them  warrants  that  conclusion. 

It  will  be  recollected  that  the  terms  "person- 
al estate"  and  "personal  property,"  when  ap- 
plicable to  corporations,  are  defined  to  mean 
such  portions  of  their  capital  as  is  not  invested 
in  real  estate;  and  when  it  is  considered  that 
it  is  made  the  duty  of  their  officers  to  furnish 
the  particular  statement  under  oath  required 
by  the  second  section  of  the  fourth  title,  the 
conclusion  seems  to  me  irresistible  that  the 
amount  of  capital  paid  in  or  secured  to  be  paid 
in,  after  the  proper  deduction  for  their  real 
estate,  and  the  amount  of  their  capital  belong- 
ing to  the  State,  and  to  incorporated  literary 
and  charitable  institutions,  was  adopted  as  the 
only  standard  of  taxation  of  their  personal  es- 
tate, *except  in  relation  to  manufactur-  [*276 
ing.  turnpike  and  marine  insurance  companies. 
This  verv  exception  appears  to  me  to  exclude 
the  application  of  the  rule  therein  prescribed 
to  the  companies  not  embraced  by  it. 

If  this  exception  had  not  been  introduced 
by  the  Legislature,  and  the  taxation  of  corpo- 
rations had  been  confined  to  those  only  from 
which  the  statement  required  by  the  2d  section 
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of  the  4th  title  had  been  received,  as  was  con- 
templated by  the  revisers,  the  8th  section 
would  have  been  useless.  That  statement  was 
designed  to  control  the  assessors  so  far  as  re- 
lated to  the  taxation  of  the  personal  property 
of  such  companies;  and  their  real  estate,  it 
will  be  recollected,  was  to  be  assessed  in  the 
same  manner  as  that  of  individuals,  and  suffi- 
cient provision  had  been  previously  made  for 
its  reduction  in  case  of  an  excessive  valuation. 
As,  however,  the  6th  section  was  extended  to 
incorporated  companies  who  have  not  fur- 
nished such  statement,  and  a  new  rule  was  pre- 
scribed by  the  7th  section  for  the  taxation  of 
manufacturing  and  turnpike  companies,  some 
provision  became  necessary  to  protect  those 
companies  against  an  erroneous  assessment; 
and  it  appears  to  me  that  the  object  of  the  8th 
section  was,  to  give  the  power  to  manufactur- 
ing and  turnpike  companies,  where  an  exces- 
sive valuation  has  been  placed  on  their  stock 
by  the  assessors,  to  reduce  it  to  its  actual  val- 
ue; and  to  provide  for  such  other  incorporated 
companies  as  had  not  furnished  the  statement 
required  by  the  2d  section,  the  means  of  re- 
ducing the  assessment  to  the  amount  of  capi- 
tal actually  paid  in  or  secured,  but  not  below 
that  amount.  Such  a  construction  will  give 
full  effect  to  the  section,  and  at  the  same  time 
be  consistent  with  the  general  policy  of  the 
law. 

The  hardship  of  a  rule  which  exacts  the  pay- 
ment of  taxes  on  capital  that  has  been  lost,  was 
urged  with  great  force  and  plausibility  as  an 
argument  against  such  a  construction  of  the 
law  as  would  produce  that  effect.  It  must  be 
recollected,  however,  that  by  the  adoption  of 
the  amount  of  capital  actually  paid  in  or  se- 
cured to  be  paid  in  as  the  standard,  all  increase 
and  accumulations  of  the  personal  property  of 
277*1  these  institutions  entirely  *escape  tax- 
ation. The  surplus,  if  any,  cannot  be  taxed  as 
the  property  of  the  individual  stockholders  till 
dividends  of  it  have  been  declared.  It  may  be 
remarked,  too,  that  at  the  time  of  the  adoption 
of  this  system,  banks  and  fire  insurance  com- 
panies Were  principally,  if  not  exclusively,  sub- 
lected  to  its  operation,  and  a  loss  of  their  cap- 
ital stock,  when  their  affairs  were  properly 
managed,  was  propably  not  anticipated.  It 
will  be  seen,  also,  that  while  individuals  are 
taxed  for  the  full  amount  of  their  real  estate, 
without  any  deduction  for  incumbrances  there- 
on, and  for  the  full  amount  of  all  their  personal 
property,  after  deducting  their  debts,  and  that, 
too,  whether  an  income  is  derived  therefrom  or 
not;  yet  that  every  corporation  which  is  not  in 
the  receipt  of  any  profits  or  income  is  exempt- 
ed from  taxation  entirely,  by  the  provision  of 
the  9th  section  of  title  4,  although  their  capital, 
whatever  may  be  the  amount  actually  paid  in, 
is  wholly  unimpaired  and  in  their  vaults.  And 
by  the  llth  and  12th  sections  of  that  title,  cer- 
tain corporations  whose  net  annual  income 
does  not  exceed  5  per  cent,  on  their  capital 
stock  paid  in,  are  some  of  them  exempted  from 
taxation  entirely,  while  others  are  entitled  to  a 
commutation  for  their  taxes  by  the  payment  of 
5  per  cent,  on  such  net  income  during  the  pre- 
ceding year. 

It  appears  to  me,  therefore,  that  the  inten- 
tion of  the  Legislature  to  adopt  the  amount  of 
capital  paid  in  or  secured  to  be  paid  in,  with- 
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out  reference  to  the  amount  possessed,  as  the 
rule  for  the  taxation  of  corporations  (except 
when  special  and  positive  provisions  are  other- 
wise expressly  made),  is  clearly  manifested; 
and  that  no  consideration  of  hardship  can  jus- 
tify a  deviation  therefrom. 

I  may  add,  that  the  distinction  between  the 
amount  of  capital  paid  in  or  secured  to  be  paid 
in,  and  the  amount  actually  possessed,  appears 
to  have  been  kept  in  view  in  various  Acts  of 
the  Legislature  relating  to  moneyed  corpora- 
tions. Thus  it  will  be  seen  that  the  amount  of 
the  contribution  to  the  safety  fund  is  regulated 
by  the  amount  of  the  capital  paid  in,  while 
their  issues,  loans  and  discounts  are  limited 
by  the  amount  then  paid  in  and  actually  pos- 
sessed ;  and  that  dividends  by  moneyed  corpo- 
rations* are  not  allowed  to  be  made  [*278 
where  the  amount  of  capital  has  been  reduced 
by  losses,  until  the  same  is  made  good.  See, 
Sess.  L.  of  1829,  p.  167,  sees.  21,  27,  and  1  R. 
8.,  p.  589,  sees.  1-4. 

My  opinion  is  that  the  appellants  were  prop- 
erly taxed  for  the  full  amount  of  their  capital, 
and  that  the  decree  of  the  Chancellor  ought  to 
be  affirmed  with  costs. 

Senator  Scott  also  delivered  an  opinion  in 
favor  of  affirming  the  decree  of  the  Chancellor. 

Bockee,  Senator.  The  question  presented 
for  our  decision  is  new  in  this  court.  It  may 
be  assumed  that  the  Legislature  intended  equi- 
table equality  in  the  assessment  of  taxes;  and 
that  all  property  (with  the  exception  of  such 
as  they  thought  proper  to  exempt)  should  sus- 
tain its  just  and  relative  proportion  of  the  pub- 
lic burdens,  and  should  not  be  liable  to  double 
taxation.  It  is  not  made  a  question  but  that 
the  value  of  the  personal  property  of  the  ap- 
pellants is  reduced  to  the  amount  specified  in 
the  bill.  It  is  obvious  that  under  the  assess- 
ment made,  this  personal  property  pays  very 
nearly  double  the  amount  of  taxation  for 
which  the  same  property  would  be  liable  in 
other  hands.  The  respondents  claim  that  the 
personal  property  of  this  Corporation  is  to  be 
assessed  in  reference  to  the  original  nominal 
amount  of  its  capital,  irrespective  of  losses  or 
diminution.  Their  proposition  is,  that  the  8th 
section  of  the  4th  title,  which  extends  to  cer- 
tain incorporated  companies  the  provisions  of 
the  15th  section  of  the  2d  title,  does  not  include 
this  Corporation.  I  understand  this  to  be  the 
whole  question  in  the  cause.  The  1st  section 
of  the  4th  title,  which  creates  the  liability  of 
stock  corporations  to  taxation,  is  qualified, 
j  limited  and  defined  by  all  the  succeeding  sec- 
|  tions  in  the  same  title.  The  8th  section  refers 
to  the  incorporated  companies  named  in  the 
two  preceding  sections.  The  7th  section  names 
or  mentions  only  manufacturing  and  turnpike 
corporations.  The  6th  section  refers  to  all  in- 
corporated companies  from  which  statements 
have  been  received  of  the  real  estate  owned  by 
them,  the  sums  paid  therefor,  the  capital  stock 
•paid  in,  and  the  stock  held  by  the  State  [*279 
or  by  charitable  institutions.  Now  I  hold  it  un- 
worthy, in  the  construction  of  this  remedial  stat- 
ute, to  resort  to  the  strictest  hypercriticism  on 
the  use  of  the  word  ' '  named. "  It  may  be  and  is 
frequently  used  as  synonymous  with  the  words 
"mentioned,"  "  included,"  or  "  referred  to." 
In  the  6th  section  manufacturing  and  turnpike 
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corporations  and  marine  insurance  companies 
are  "  named  "  only  as  exceptions  to  the  direc- 
tions contained  in  the  3d  subdivision  of  the 
section.  In  the  construction  of  statutes  we  are 
to  pay  the  highest  regard  to  the  intention  of 
the  Legislature,  and  very  little  regard  is  due 
to  the  grammarian  and  the  lexicographer.  On 
the  principles  of  construction  contended  for  by 
the  respondents,  the  operation  of 'the  law 
would  be  this:  a  fire  insurance  or  loan  compa- 
ny may  have  all  their  personal  assets  vested 
in  the  stock  of  other  incorporated  com- 
panies liable  to  taxation,  and  the  same  iden- 
tical property  would  thus  be  subject  to  double 
taxation.  Equally  unjust  would  be  its  oper- 
ation in  the  present  case,  where  one  half 
of  the  capital  is  sunk  in  the  sea,  and  the  com- 
pany are  required  to  pay  taxes  on  its  whole 
amount.  A  description  of  the  real  estate,  and 
a  statement  of  the  sum  paid  therefor,  is  direct- 
ed to  be  returned  to  the  assessors.  The  sum 
paid  for  real  estate  six  years  ago  in  some  loca- 
tions, may  be  twenty  times  its  present  value. 
It  is  true  that  the  law  authorizes  the  assessors 
to  estimate  the  real  estate  at  its  actual  value. 
But  is  there  no  remedy  for  excessive  valua- 
tions? I  understand  the  Uhancellor  as  admitting 
in  4  Paige,  402,  that  the  officers  of  the  corpo- 
ration may,  under  the  provisions  of  the  15th 
section,  reduce  overestimates  of  the  real  es- 
tate described  in  the  assessment  roll.  And  if 
one  of  the  provisions  of  this  15th  section  ap- 
plies to  corporations  other  than  insurance, 
manufacturing  and  turnpike  companies,  I  can 
discover  no  reason  why  all  those  provisions  do 
not  apply.  Although  the  mode  of  assessment 
is  different,  I  cannot  believe  that  the  Legisla- 
ture intended  to  violate  the  fundamental  law 
of  taxation  by  rendering  it  unequal,  and  to  im- 
pose more  onerous  burdens  upon  property 
owned  by  corporations  than  upon  that  held  by 
natural  persons.  The  manner  of  assessment  is 
only  a  different  form  of  reaching  the  property 
28O*J  *of  individuals,  who  are  all  bound  rela- 
tively in  proportion  to  their  means  to  contrib- 
ute to  the  public  expenses.  The  statute  seems 
to  apply  three  different  rules  to  the  primary 
valuation  of  the  personal  property  of  corpora- 
tions. In  the  case  of  stock  corporations  gen- 
erally, the  amount  of  capital  stock,  less  the 
sum  paid  for  real  estate,  and  the  amount  of 
stock  held  by  the  State,  and  by  literary  and 
charitable  institutions,  is  inserted  in  the  assess- 
ment roll.  In  the  case  of  manufacturing  and 
turnpike  corporations,  the  cash  value  of  the 
stock,  deducting  the  items  before  mentioned, 
is  to  be  assertained  by  the  assessors  by  sales  of 
the  stock  or  otherwise.  In  the  case  of  marine 
insurance  companies,  as  no  other  provision  is 
made,  I  presume  that  the  assessors  are,  as  in 
the  case  of  individuals,  to  ascertain  by  dili- 
gent inquiry  the  value  of  the  personal  assets 
owned  by  the  company,  and  insert  the  same  in 
their  assessment  roll,  without  any  special  ref- 
erence either  to  the  nominal  amount  of  their 
capital,  or  to  the  cash  value  of  the  shares  of 
stock  in  the  market.  In  all  cases  of  valuation, 
unless  the  present  is  an  exception,  the  amount 
inserted  in  the  assessment  roll  is  no  more  than 
the  prima  facie  statement  of  the  amount  of 
property  liable  to  taxation,  and  is  subject  to 
equitable  deductions.  Justice  requires  the  ap- 
plication of  a  uniform  rule,  and  it  appears  to 
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me  the  provisions  of  the  statute  are  so  full  and 
explicit  that  no  rational  doubt  can  be  enter- 
tained that  the  Legislature  intended  to  place 
corporations  and  natural  persons  on  the  same 
footing  as  regards  the  reduction  of  excessive 
valuations.  In  my  opinion  the  decree  of  the 
Chancellor  ought  to  be  reversed. 

Hard,  Senator.  The  bill  of  the  complain- 
ants is  founded  in  the  plainest  principles  of 
justice  and  equity.and  the  relief  prayed  should 
be  granted  unless  by  so  doing  a  positive  pro- 
vision of  the  statute  would  be  violated.  The 
law  directing  the  assessment  and  collection  of 
taxes  was  intended  to  impose  the  burdens  of 
taxation  on  all  real  and  personal  property  in 
this  State  equally,  with  certain  special  excep- 
tions, extending  to  objects  generally  eleemosy- 
nary in  their  character.  Valuation  is  or  ought 
always  to  be  the  basis  *of  assessments,  [*281 
and  the  rights  of  the  tax  payers  should  never 
be  made  dependent  upon  legal  forms  or  fictions. 

The  Statute  for  the  Assessment  and  Collec- 
tion of  Taxes  commences  by  declaring  that  all 
lands  and  all  personal  estate  within  this  State, 
whether  owned  by  individuals  or  by  corpora- 
tions, shall  be  liable  to  taxation,  subject  to  the 
exemptions  afterwards  specified.  1  R.  S.,  387, 
sec.  1.  In  defining  what  is  meant  by  "personal 
estate, "  the  statute  includes,  among  other 
things,  stocks  in  incorporated  companies.  The 
term  "stock"  usually  refers  to  money  or  goods 
employed  in  trade,  manufactures,  banking,  in- 
surance, etc. ;  and  money  lent  to  government, 
or  property  in  a  public  debt,  is  also  denominated 
stock.  But  in  all  these  cases  the  word  indi- 
cates something  substantial,  or  some  produc- 
tive capital  having  essential  existence.  The 
nominal  capital  stock  of  an  institution,  stated 
in  round  numbers,  may  and  frequently  does 
differ  widely  from  its  actual  amount.  In  such 
cases  it  is  not  conclusive  on  the  question  of 
valuation,  though  it  must,  from  necessity,  be 
taken  as  prima  facie  evidence. 

The  complainants  set  up  in  their  bill, that  al- 
though the  nominal  amount  of  their  capital 
stock  is  $2,000,000,  it  has  been  reduced  by  losses 
or  depreciation  to  about  $1,000,000  ;  that  they 
have  paid  tax  prorata  upon  the  sum  last  stated, 
but  that  the  Common  Council  of  N.  Y.  have  as- 
sessed them  upon  the  whole  nominal  amount, 
and  are  pressing  the  collection  of  the  tax  lev- 
ied upon  that  sum. 

The  complainants  attempted  to  procure  a  re- 
batement  of  the  amount  of  tax,  under  the  pro- 
visions of  the  15th  section  of  1  R.  S. ,  392,  and 
for  that  purpose,  at  a  proper  time,  and  in  legal 
form,  made  and  presented  an^affidavit,  stating, 
among  other  things,  that  the' amount  of  their 
personal  estate  did  not  exceed  in  value  the  sum 
of  $940,514;  but  this  affidavit  was  rejected. 

It  was  contended  on  the  argument  that  the 
complainants  were  brought  within  the  provis- 
ions of  the  15th  section,  by  the  operation  and 
effect  of  the  8th  section  of  title  4  of  the  same 
chapter.  But  the  provisions  of  the  latter  sec- 
tion, by  reference  to  the  preceding  6th  and  7lh 
sections,  are  limited  to  a  certain  class  of  cor- 
porations, not  including  the  complainants.  It 
would  be  a  pal pable*per version  of  the  [*282 
use  of  language  to  comprehend  under  the  de- 
nomination of  "marine  insurance,"  a  fire  in- 
surance corporation. 
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The  complainants'  claim  to  relief  rests  upon 
a  broader  foundation  than  the  limited  provis- 
ions of  the  8th  section.  It  seems  to  me  that 
they  may  find  ample  protection  under  the  15th 
section  above  referred  to.  That  section  is  as 
follows:  "If  any  person  whose  real  or  personal 
estate  is  liable  to  taxation,  shall  at  any  time  be- 
fore the  assessors  shall  have  completed  their 
assessments,  make  affidavit  that  the  value  of 
his  real  estate  does  not  exceed  a  certain  sum, 
to  be  specified  in  such  affidavit ;  or  that  the 
value  of  the  personal  estate  owned  by  him, 
after  deducting  his  just  debts,  and  his  property 
invested  in  the  stock  of  incorporated  compa- 
nies, liable  under  this  chapter  to  taxation  on 
their  capital,  does  not  exceed  a  certain  sum  to 
be  specified  in  the  affidavit,  it  shall  be  the  duty 
of  the  assessors  to  value  such  real  or  personal 
estate,  or  both,  as  the  case  may  be,  at  the  sums 
specified  in  such  affidavit,  and  no  more." 

It  is  worthy  of  notice  that  this  section  comes 
in  among  the  general  provisions  of  the  tax  law, 
and  in  connection  with  the  1st  section  of  the 
chapter;  and  is  applied  without  any  restriction 
or  terms  of  limitation  to  all  persons  and  all 
kinds  of  property.  As  by  the  1st  section  the 
Legislature  intended  to  tax  all  persons  upon 
the  valuation  of  their  whole  property,  real  and 
personal  (with  certain  exceptions  which  do  not 
apply  here),  so  it  is  equally  manifest  that  they 
intended  to  afford  relief  to  all  persons  by  the 
15th  section,  where  their  property  was  assessed 
too  high. 

The  term  "  person  "  in  the  15th  section  is 
equivalent  to  "individual"  and  "corporation" 
in  the  1st  section,  and  was  no  doubt  intended 
to  embrace  both.  It  is  applied  as  well  to  arti- 
ficial as  to  natural  persons.  In  the  case  of  Bk. 
v.  Bunnett,  10  Wend.,  186,  the  court  decided 
that  where  a  village  tax  was  directed  to  be  as- 
sessed "upon  the  freeholders  and  inhabitants 
of  the  village  "  according  to  law,  a  stock  cor- 
poration was  an  inhabitant  of  the  village,  with- 
in the  meaning  of  the  Act,  and  liable  to  assess- 
ment. So,  too,  in  People  v.  Ins.  Co.,  15  Johns., 
283*]  358,  it  was  determined  that  a  *statute 
restraining  any  person  from  doing  certain  acts, 
applies  equally  to  corporations,  though  not 
named.  And  the  learned  author  of  the  Com- 
mentaries on  American  Law  defines  a  corpora- 
tion to  be  "a  franchise  possessed  by  one  or 
more  individuals, who  subsist  as  a  body  politic, 
with  the  capacity  of  acting  in  many  respects  as 
a  single  individual."  He  adds  :  "  All  the  in- 
dividuals composing  a  corporation,  and  their 
successors,  are  considered  in  law  as  but  one 
moral  person;"  and  he  treats  of  corporations 
under  his  general  division  respecting  the  rights 
of  persons.  There  can  be  no  question,  there- 
fore, that  the  term  "person,"  as  used  in  this 
chapter,  applies  as  well  to  corporations  as  to 
natural  persons. 

Suppose  the  4th  title  of  this  chapter  were 
stricken  out,  or  rather  suppose  it  had  never 
been  enacted.  Can  there  be  a  doubt  that  all 
corporations,  liable  to  taxation,  would  have 
been  within  the  provisions  of  the  15th  section? 
How  does  the  4th  title,  all  its  provisions  being 
taken  together,  alter  the  case  ?  That  title  is 
advisory  and  directory,  and  was  designed  to 
aid  the  officers  charged  with  the  execution  of 
the  tax  law.  None  of  its  provisions  operate  to 
repeal  the  15th  section,  or  to  limit  its  applica- 
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tion  ;  nor  do  they  anywhere  restrict  the  appli- 
cation of  the  term  "person."  The  statute,  un- 
der the  circumstances  presented  in  this  case, 
ought  to  be  construed  most  favorably  to  the 
tax  payer. 

The  power  to  levy  taxes  has  always  been  of- 
fensive to  the  public  sense.especially  under  our 
government;  and  the  exercise  of  that  power  is 
ever  watched  with  the  most  jealous  eye.  And 
while,  from  the  necessity  of  the  case,  the  rules 
regulating  the  mere  forms  of  assessment  and 
collection  are  summary,  and  sometimes  even 
arbitrary,  the  general  construction  of  the  law 
ought  to  be  in  favor  of  the  tax  payer.  The 
claims  upon  him  which  the  State  holds  are 
made  to  override  those  held  by  private  individ- 
uals, from  motives  of  public  policy,  and  for 
the  preservation  of  the  public  credit.  The  pro- 
tection of  the  public  agent,  too,  in  carrying  into 
execution  the  assessment  laws,  will  justify  in 
some  instances  apparently  oppressive  measures. 
But  when  the  proportion  which  each  individ- 
ual or  person  shall  bear  of  the  whole  tax  is  to 
be  ascertained,  the  rights  of  the  public  should 
*yield  to  those  of  the  individual,  and  [*284 
in  settling  the  valuation  the  strictest  impartial- 
ity ought  to  prevail. 

By  a  strict  construction  of  the  statute,  no 
person  can  be  taxed  for  property  which  he  does 
not  own,  nor  can  he  be  taxed  upon  the  whole 
assessed  valuation,  if  it  be  too  high  ;  and  lest 
this  wrong  should  be  inflicted  upon  any  tax 
payer,  the  statute  has  wisely  provided  a  cor- 
rective. As  if  distrusting  the  judgment  and 
competency  of  their  own  ministerial  officers  to 
fix  a  value  upon  others'  property,  the  Legisla- 
ture has  submitted  it  to  the  conscience  of  the 
owner  to  fix  such  value  according  to  his  own 
estimate.  This  right  is  given  to  all  persons  by 
the  15th  section  above  quoted. 

This  case  was  brought  before  the  Assistant 
Vice  Chancellor,  who  dismissed  the  bill,  and  de 
cided  that  the  complainants  were  taxable  upon 
the  whole  nominal  amount  of  their  capital 
stock;  and  he  sustained  his  opinion  by  refer- 
ence to  some  cases  decided  by  the  Supreme 
Court  and  Court  of  Chancery  of  this  State. 

The  first  case  referred  to  is  that  of  Bk.  v. 
Utica,  4  Paige,  399,  which  seems  to  afford  but 
questionable  authority  for  the  one  at  bar.  The 
principle  avowed  by  that  decision  cannot  easi- 
ly be  reconciled  with  the  general  policy  of  the 
assessment  laws.  As  has  been  remarked,  the 
first  general  proposition  with  which  these  laws 
start  is,  "that  all  lands  and  personal  property, 
within  this  State,  shall  be  taxed;"  and  that, 
too,  whether  owned  by  individuals  or  corpora- 
tions. There  was  $70,000  of  cash  capital  in  the 
Bank  of  Utica,  belonging  to  that  corporation, 
which  was  sought  to  be  taxed;  and  the  fact  of 
its  existence  was  not  disputed.  But  the  learned 
Chancellor  said  (and  his  opinions  generally  are 
entitled  to  the  highest  respect)  that  it  could  not 
be  taxed:  and  he  there  declared  that  moneyed 
corporations  were  taxable  upon  their  nominal 
capital  only.  With  due  deference  to  the  opin- 
ion of  that  able  jurist,  it  seems  to  me  that  the 
rule  established  in  that  case  cannot  be  sup- 
ported either  by  the  letter  or  the  spirit  of 
the  statute  ;  and  most  certainly  it  can  find 
no  favor  from  the  principles  of  substantial 
justice. 

But  should  the  Chancellor  be  right  in  that 
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285*1  case,  it  cannot  furnish  *authority  ap- 
plicable to  this.  The  construction  of  the  stat- 
ute there  was  most  favorable  to  the  tax  payer. 
The  question  was,  whether  the  owners  should 
be  taxed  upon  property  which  they  actually 
held;  while  the  question  here  is,  whether  they 
shall  be  taxed  for  what  they  do  not  hold.  The 
facts  of  the  two  cases  are  directly  opposite, 
though  the  abstract  principle  stated  is  the 
same. 

Upon  this  authority  the  case  of  People  v. 
Supervisors  of  Niagara,  4  Hill,  20,  was  decided. 
That  was  a  case  where  the  bank  sought  an  ex- 
emption under  the  9th  section  of  chapter  13, 
title  4  of  part  1  of  the  Revised  Statutes,  on  the 
ground  that  it  had  not  been  in  the  receipt  of 
any  profits  or  income  for  the  year  preceding; 
and  that  its  expenses  had  equalled  its  profits. 
There  was  no  pretense  of  any  diminution  of 
the  capital  stock.  The  court  decided  that  the 
bank  was  not  exempt  under  the  section  men- 
tioned; and  that  it  was  taxable  upon  the  whole 
amount  of  its  capital  stock.  The  question  did 
not  properly  arise  there  whether  the  bank  was 
taxable  upon  the  nominal  amount  of  its  stock, 
where  there  had  been  an  actual  loss,  as  in  this 
case,  or  where  there  was  an  actual  surplus,  as 
in  the  case  of  Bk.  v.  Utiea;  but  the  question 
was  whether  where  the  actual  amount  of  stock 
corresponded  with  the  nominal  amount,  the 
bank  was  taxable  if  the  profits  of  that  stock 
did  not  exceed  the  loss  for  the  preceding  year. 
The  court  decided  it  was,  and  very  properly; 
for  the  statute  makes  no  distinction  in  the  as- 
sessment on  real  or  personal  estate,  whether  it 
be  actually  productive  or  not.  If  such  a  rule 
were  established  in  the  case  of  bank  stock,  it 
must  prevail  also  as  to  every  kind  of  personal 
as  well  as  real  property,  and  for  the  few  years 
past  but  little  property  would  have  been  found 
which  could  be  deemed  taxable. 

All  the  complainants  claim  in  this  case  as  I 
understand,  is  to  be  exempt  from  taxation 
upon  that  portion  of  their  nominal  capital 
which  has  been  irreparably  lost.  This  claim, 
it  seems  to  me,  is  founded  in  impartial  justice, 
and  ought  to  be  allowed.  The  decree,  there- 
fore, is  wrong,  and  ought  to  be  reversed. 

286*]  *Hopkins,  Senator.  Property  is  the 
basis  of  taxation  by  the  laws  of  this  State.  The 
taxation  of  debts  due  to  one  is  not  an  excep- 
tion, for  even  then  the  basis  is  the  property 
which  has  gone  into  the  hands  of  the  debtor 
where  it  is  relieved  from  direct  taxation  so 
long  as  the  debt  remains.  Securities  for  the 
purchase  money  of  real  estate,  where  not  only 
the  land  but  the  debt  is  taxed,  are  perhaps  ex- 
ceptions, or  rather  they  form  an  instance  of 
double  taxation,  unequal  and  unjust.  For  in- 
stance, in  one  town  the  proprietor  sells  his 
lands  and  takes  securities  for  the  purchase 
money.  The  land  is  taxed  and  the  securities 
are  taxed.  In  another  town  the  proprietor 
leases  his  lands,  with  perhaps  a  privilege  of 
purchase.  There  the  land  alone  is  taxed.  The 
one  town  may  contribute  twice  as  much  to  the 
county  and  state  taxes  as  the  other.  This  is  I 
believe  the  only  instance  of  double  taxation 
recognized  by  law,  and  being  unjust  should 
have  no  force  in  settling  a  legal  principle. 

The  1st  section  of  1  R.  S.,  887,  declares  that 
all  "lands"  and  "personal  estate,"  with  cer- 
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tain  exceptions,  shall  be  liable  to  taxation.  It 
is  nowhere  imposed  upon  a  mere  privilege. 
When  banking  or  other  privileges  are  granted 
by  the  Legislature,  it  has  been  done,  professed- 
ly at  least,  from  other  considerations  of  public 
advantage.  Since  the  public  sense  of  morality 
required  lotteries  to  be  abolished,  I  believe  we 
have  no  instance  of  the  State  having  bartered 
any  privilege  within  its  gift  from  pecuniary 
consideration  or  advantage.  I  take  it  the  only 
object  of  taxing  corporations  was  to  tax  their 
property  which  would  not  be  taxed  any  other 
way;  which,  when  loaned  out  by  them  would 
not  be  assessed  to  the  borrower,  because  he 
owed  for  it.  But  if  a  bank  has  actually  lost 
its  property,  or,  which  is  the  same  thing,  it  has 
passed  from  the  borrower,  he  having  become 
bankrupt,  the  money  has  gone  into  the  hands 
of  others,  where  it  has  become  taxable;  and  the 
bank,  having  neither  the  money,  nor  anything 
of  value  in  place  of  it,  cannot  upon  any  cor- 
rect principle  be  taxed  for  it. 

The  15th  section  of  1  R.  S.,  392,  provide* 
for  the  reduction  of  assessments  of  real  and 
personal  estate,  upon  due  production  of  the 
proper  affidavit;  and  the  provisions  of  that  sec- 
tion are,  by  *section  8,  page  416,  ex-  [*287 
tended  to  incorporated  companies,  and  the 
proper  officers  designated  to  make  the  affidavit. 
The  words  "personal  estate"  used  in  the  loth 
section  are,  by  section,  3,  page  388,  declared  to 
include  capital  of  incorporated  companies  lia- 
ble to  taxation;  so  that  unless  there  is  some- 
thing else  to  take  corporations  out  of  the  15th 
section,  they  are  at  all  events  within  the  letter 
of  the  provisions  authorizing  a  reduction  of 
assessments  of  their  "personal  estate." 

It  is  said  that  this  could  not  have  been  in- 
tended, or  the  assessors  would  not  have  been 
required  in  the  first  instance  to  put  down  their 
whole  capital,  deducting  sums  paid  for  real  es- 
tate, etc.  In  the  case  of  an  individual  they  are 
required  to  assess  in  the  first  instance  such  sum 
as  they  shall  think  right;  but  that  may  be  re- 
duced by  the  subsequent  production  of  an  affi- 
davit. I  see  no  reason  why  the  same  privi- 
lege should  not  be  deemed  to  have  been  ex- 
tended to  corporations,  since  they  are  at  least 
within  the  letter  of  the  provision.  I  think  the 
Legislature  intended  to  make  the  original  cap- 
ital prima  facie  the  sum  to  be  assessed,  about 
which  no  discretion  should  be  left  with  the  as- 
sessors; subject,  nevertheless,  to  be  reduced 
upon  production  of  the  proper  affidavit. 

The  Assistant  Vice- Chancellor  who  decided 
the  case  before  us  rested  his  decision  mainly 
upon  the  case  of  the  Bk.  v.  Utica,  4  Paige,  399, 
in  which  Chancellor  Walworth,  no  doubt,  cor- 
rectly decided  that  the  bank  was  not  liable  to 
be  taxed  for  the  surplus  profits  on  hand.  The 
statute  certainly  does  not  authorize  an  assess- 
ment against  the  bank  beyond  the  capital 
stock.  Although  the  surplus  profits  may  go 
with  the  capital  stock,  they  do  not  form  part 
of  it.  One  may  be  divided;  the  other  cannot 
be.  But  because  they  are  not  taxable  to  the 
bank,  it  seems  to  be  inferred  that  they  are  not 
taxable  at  all.  I  see  no  reason  why  they  may 
not  be  assessed  to  the  stockholders.  If  they 
cannot  be  so  assessed,  then  any  amount  of  the 
capital  of  the  country  may  be  allowed  to  ac- 
cumulate with  corporations  where  the  invest- 
ment proves  profitable,  to  gain  profits  upon 
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profits,  without  being  liable  to  taxation.  Until 
it  be  decided  that  the  surplus  profits  cannot  be 
288*]  taxed  *against  the  stockholders,  I  think 
no  inference  can  be  drawn  in  support  of  any 
proposition  grounded  on  the  assumption  that 
they  are  not  taxable. 

Again;  the  1st  section  of  title  4,  1  R.  S.,  414, 
provides  that  "All  moneyed  or  stock  corpora- 
tions, deriving  an  income  from  their  capital,  or 
otherwise,  shall  be  liable  to  taxation  on  their 
capital,  in  the  manner  hereinafter  prescribed." 
If  an  income  from  their  whole  capital  was  in- 
tended to  be  required  to  subject  them  to  taxa- 
tion, then  if  part  be  lost,  as  in  the  present  case, 
there  cannot  be  an  income  on  the  whole,  and 
they  would  not  be  liable  to  taxation.  But  if  an 
income  derived  from  a  part  of  their  capital  be 
sufficient  to  subject  them  to  taxation,  then  they 
are,  of  course,  liable  only  on  that  part;  the 
terms  "their  capital"  having  the  same  mean- 
ing as  used  in  the  two  places. 

I  think  the  latter  is  the  true  construction. 
Several  provisions  of  the  statutes,  1  R.  S.,  589, 
et  seq.,  contemplate  possible  reductions  of  their 
capital  stock  by  losses.  Section  4  provides  that 
losses  exceeding  the  undivided  profits  in  hand 
"shall  be  chargeable  as  a  reduction  of  the  cap- 
ital stock,"  and  no  dividends  are  to  be  allowed 
until  the  deficit  is  made  good.  The  5th  section 
provides,  that  in  case  of  losses  "proper  to  be 
charged  as  a  reduction  of  the  capital  stock," 
the  privilege  of  discounts  shall  be  limited  ac- 
cordingly. It  would  not  be  unjust  to  tax  them 
for  what  capital  remains,  although  no  divi- 
dends are  made,  because  it  is  still  productive 
of  new  capital ;  but  to  tax  them  on  the  whole 
capital,  when  a  part  is  lost,  and  is  taxed  some- 
where else,  does  not  seem  to  be  just  or  re- 
quired by  law. 

The  learned  Vice- Chancellor  also  refers  to  the 
opinion  of  the  Supreme  Court  in  People  v.  Su- 
pervisors of  Niagara,  4  Hill,  20,  to  sustain  the 
decision  in  this  case.  The  case  referred  to  has 
little  or  no  force  as  an  authority  in  this  case, 
as  I  think  will  appear  upon  an  examination  of 
it.  The  1st  section  of  title  4,  already  referred 
to,  declares  that  corporations  deriving  "an  in- 
come" from  their  capital  or  otherwise,  shall  be 
liable  to  taxation  on  their  capital.  It  will  be 
observed  that  the  expression  used  here,  "an 
income,"  indicates  something  more  than  the 
daily  receipts  coming  in  without  reference  to 
289*1  the  outgoes.  *The  9th  section  of  the 
same  title  provides  that  upon  the  production 
of  an  affidavit  that  the  company  is  not  in  the 
receipt  of  "any  profits  or  income,"  the  name 
of  the  corporation  shall  be  stricken  from  the 
assessment  roll.  The  Supreme  Court,  in  the 
case  referred  to,  decided  that  the  term  "in- 
come" here  used  in  the  statute  means  that  which 
comes  in  or  is  received  from  any  business  or 
investment  of  capital,  without  reference  to  the 
out-going  expenditures  ;  and  that,  therefore, 
a  bank  or  corporation  is  in  the  receipt  of  prof- 
its or  income,  within  the  meaning  of  the  stat- 
ute, whenever  it  is  receiving  any  sums,  how- 
ever small,  arising  from  its  capital,  although 
paid  out  the  same  day,  perhaps  for  expenses 
or  losses.  And  that  it  remains  liable  to  taxa- 
tion on  its  whole  capital,  although  at  the  usual 
period  for  stating  the  accounts  of  profit  and 
loss  it  is  found  to  have  sustained  a  loss  instead 
of  deriving  "an  income"  from  its  capital. 
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Is  it  not  more  reasonable  to  suppose  that  the 
Legislature  intended  by  the  use  of  the  term 
"income,"  an  aggregate  sum,  or  the  clear  prof- 
its derived  from  the  capital  of  the  company  pe- 
riodically, ascertained  at  stated  times  accord- 
ing to  the  usage  of  the  business  carried  on  ; 
and  not  the  mere  daily  receipts  without  refer- 
ence to  expenditures  or  losses  ?  The  income 
of  capital  invested  in  a  farm  is  the  sum  re- 
ceived for  its  annual  productions  after  deduct- 
ing expenses.  If  the  farm  be  leased,  the  peri- 
odical rents  must  be  the  income  of  the  land- 
lord ;  and  that  of  the  lessee,  the  annual  profits 
after  deducting  expenses  and  rents.  If  he  re- 
ceives $1  for  a  bushel  of  wheat  one  day, 
which  he  pays  out  the  next  to  the  laborer 
who  aided  in  producing  it,  or  if  it  goes  to  re- 
place one  already  paid  out,  it  can  hardly  be 
called  income,  though  it  may  be  a  part  of  the 
daily  receipts.  If  it  can  be  called  income,  then 
the  owner  of  a  farm  who  expends  $2,000  to 
raise  produce,  which  he  sells  for  $1,000,  may 
without  misrepresentation  say  that  the  farm 
yields  him  an  income  of  $1,000,  when,  in 
truth,  it  has  been  productive  of  a  loss  of  that 
sum.  If  such  is  the  true  construction  of  the 
statute,  then  no  bank  or  company,  whether 
doing  an  unprofitable  or  losing  business,  or 
wholly  insolvent,  if  it  is  receiving  any  sums 
due  to  it,  can  derive  any  benefit  from  the  pro- 
visions *of  the  Act ;  in  other  words,  [*29O 
the  provision  can  have  no  practical  force  or 
effect  whatever.  If,  then,  corporations  must 
at  all  events  be  subject  to  taxation  on  their  cap- 
ital, there  is  the  more  reason  why  the  construc- 
tion I  have  given  to  the  1st  section  of  the  Act 
should  prevail,  confining  the  taxation,  as  it 
does,  to  that  part  of  their  capital  which  re- 
mains, and  which  only  can  produce  an  income 
within  the  meaning  or  that  section. 

The  decision  of  the  Supreme  Court  referred 
to  by  the  Vice- Chancellor  was  upon  an  applica- 
tion growing  out  of  the  taxing  of  institutions 
under  the  general  Banking  Law,  in  which  it  is 
decided  that  they  are  corporations  and,  the^e- 
fore  necessarily  subject  to  the  provisions  of 
prior  statutes  relative  to  the  taxation  of  cor- 
porations ;  although  it  is  evident  from  the 
whole  tenor  of  the  general  Banking  Law, 
that,  whatever  those  institutions  may  be  (cor- 
porations or  mere  associations),  they  should  be 
governed  by  a  system  of  their  own.  The  fact 
that  they  are  nowhere  in  the  Act  called  corpo- 
rations, but  throughout  are  designated  by  an- 
other name,  is  evidence  that  the  Legislature 
never  intended  to  make  them  subject  to  any 
general  provisions  relative  to  corporations,  or 
to  give  them  the  privileges  of  corporations  ex- 
cept such  as  are  expressly  conferred  by  the  Act 
under  which  they  are  organized.  As  well 
might  the  provisions  of  the  Safety  Fund  Act 
be  neld  applicable  to  them,  because  that  Act 
declares  that  its  provisions  shall  extend  to  all 
moneyed  corporations  thereafter  created. 

Concede  it  to  be  possible  that  those  associa- 
tions are  corporations,  notwithstanding  the 
resolution  of  this  court  in  Warner  v.  Been,  23 
Wend.,  190,  or  that  the  resolution  would  bet- 
ter have  expressed  the  views  of  the  court,  if, 
instead  of  declaring  that  they  are  not  corpora- 
tions, within  the  spirit  and  meaning  of  the  Con- 
stitution, it  had  merely  declared  that  the  law 
under  which  they  are  organized  was  not  within 
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the  spirit  and  meaning  of  the  Constitution  ; 
leaving  it  to  be  inferred  that  they  might  not- 
withstanding be  corporations.  Still  the  Legis- 
lature was  not  inhibited  by  any  previous  legis- 
lation from  giving  to  them  such  privileges  and 
subjecting  them  to  such  system  of  police  and 
government  as  was  deemed  proper  ;  and  I  see 
291*]  no  reason  why  *courts  should  subject 
them  to  a  system  of  government  evidently 
never  designed  for  them  by  the  Legislature.  I 
do  not  believe  that  when  the  Legislature  au- 
thorized the  deposit  with  the  Comptroller  of 
mortgages  (made  for  the  purpose,  and  without 
any  valuable  consideration  passing  to  the 
mortgagor),  to  remain  as  mere  indemnities 
against  the  debts  or  circulating  notes  of  these 
associations,  it  was  ever  intended  to  subject 
them  to  taxation  for  their  full  nominal  amount ; 
nor  if  they  were  to  be  taxed,  that  it  was  intend- 
ed the  benefit  of  it  should  be  taken  from  the 
towns  in  which  the  mortgagors  or  associates 
reside,  and  be  given  to  the  cities  or  villages 
where  the  office  of  the  association  happens  to 
be  located.  For  these  reasons  I  do  not  think 
that  the  case  referred  to  should  have  much 
weight  as  an  authority  to  sustain  the  decree  in 
this  case. 

I  am  of  opinion  that  when  corporations  have 
actually  lost  part  of  their  capital  beyond  re- 
covery except  by  the  profits  upon  what  remains, 
they  should  be  taxed  only  on  what  remains 
producing  an  income  ;  and,  consequently,  that 
the  decree  in  this  case  should  be  reversed. 

Senators  Franklin  and  Rhoades  also  de 
livered  opinions  in  favor  of  reversing  the  de- 
cree of  the  Chancellor. 

On  the  question  being  put — "Shall  this  de- 
cree be  reversed  ?" — the  members  of  the  Court 
voted  as  follows : 

For  reversal — Senators  Bockee,  Dixon,  Faulk- 
ner, Franklin,  Hard,  Hopkins,  Platt,  Putnam 
and  Rhoades — 9. 

For  affirmance — THE  CHIEF  JUSTICE,  and 
Senators  Barilit,  Chamberlain,  Lawrence,  Lott, 
Mitchell,  Porter,  Scott,  Scovil,  Varney  and 
Wright— 11. 

Decree  affirmed. 

Explained— 1  Abb.  Pr.,  30 ;  4  E.  D.  8.,  704. 
Cited  ln-33  N.  Y.,  239;  8  Barb.,  454,  460 ;  16  Barb., 
249  ;  45  Barb.,  652 ;  45  How.  Pr.,  241. 


292*]  *SLOCUM  ET  AL.  «.  FAIRCHILD. 

Common  Carriers — Associations  between  Carriers 
of  Connecting  Routes — Joint  Liability — Ex- 
ception of  Dangers  of  the  Lake — Limitation  of 
Liability  by  Contract — By  Notice — Practice. 

An  Association  was  formed  between  certain  ship- 
pers on  Lake  Ontario,  and  the  owners  of  canal- 
boats  running  between  Albany  and  Oswego,  for  the 
transportation  of  goods  between  the  City  of  N.  Y. 
and  the  ports  and  places  on  Lake  Ontario  and  the 
Eiver  St.  Lawrence.  The  agent  of  the  Association 
entered  into  a  contract  with  the  plaintiff  to  trans- 
port his  goods  from  the  City  of  N.  Y.  to  Ogdens- 


NOTE.—  Common  carriers— Carriers  of  connecting 
routes— Partner  ship  between.  See,  Wetmore  v.  Ba- 
ker, 9  Johns.,  307,  note. 

Masters  and  owners  of  vessels  as  common  carriers. 
See  Elliott  v.  Kossell,  10  Johns.,  1,  note. 

Right  of  carrier  to  limit  his  liability  by  contract. 
Gould  v.  Hill,  2  Hill,  623,  note,— by  notice,  Hollist«r 
v.  Nowlen,  19  Wend.,  234,  note. 
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burgh,  and  the  goods  were  lost  on  the  lake  passage 
after  they  left  Oswego.  Held,  that  the  members  of 
the  Association  were  jointly  liable  though  the 
owners  of  the  canal-boats  had  no  interest  in  the 
vessels  on  the  lake. 

An  exception  of  the  dangers  of  the  lake  in  such 
a  contract  does  not  exempt  the  carrier  from  liabil- 
ity for  loss  happening  through  want  of  ordinary 
care. 

A  common  carrier  cannot  restrict  his  liability  as 
such  by  a  mere  notice ;  and  qucere,  whether  he  can 
do  so  by  an  express  contract.  Per  Hopkins,  Senator. 

The  Supreme  Court  may,  after  granting  a  new 
trial,  order  a  re-argument  on  an  ex  parte  applica- 
tion, and  reverse  its  former  decision. 

The  Supreme  Court,  on  being  applied  to  by  the 
defendant  for  leave  to  turn  his  case  into  a  bill  of 
exceptions,  preparatory  to  bringing  a  writ  of 
error,  granted  the  application,  but  gave  the  plaint- 
iff leave  to  amend,  so  as  to  obviate  an  objection  for 
variance  between  the  declaration  and  proof,  which 
had  been  overruled  at  the  circuit.  Held,  that  this 
was  an  exercise  of  discretionary  power  with  which 
the  Court  for  the  Correction  of  Errors  ought  not  to 
interfere. 

Citations-22  Wend.,  379;  1  R.  S.,  343;  19  Wend., 
247,  251 ;  2  R.  S.,  424,  sec.  1. 

ON  error  from  the  Supreme  Court,  where 
Fairchild  brought  an  action  and  recovered 
a  verdict  against  Slocum  and  others,  for  an  in- 
jury to  certain  goods  which  the  latter  had  un- 
dertaken to  transport.  The  facts  of  the  case, 
and  the  questions  raised  at  the  trial,  together 
with  the  charge  of  the  circuit  judge,  are 
stated  in  19  Wend.,  329,  et  seq.  The  Supreme 
Court,  as  will  be  there  seen,  granted  a  new 
trial  in  May,  1838,  principally  on  the  ground 
that  the  verdict  was  against  the  weight  of 
evidence;  and  at  the  same  time  gave  the  plaint- 
iff below  leave  to  amend,  with  a  view  of  ob- 
viating an  objection  for  variance  between  the 
declaration  and  proof.  Judgment  had  been 
entered  on  the  verdict  as  early  as  1836.  In 
May,  1840,  the  Supreme  Court,  on  an  ex  parte 
application  of  the  defendants  below,  ordered 
that  the  cause  be  re-argued.  In  July,  1841,  a 
re-argument  having  taken  place  in  the  mean- 
time, the  Supreme  Court  receded  from  its  for- 
mer decision,  and  made  an  order  denying  the 
motion  for  a  new  trial.  The  defendants  be- 
low afterwards  applied  to  the  court  for  liberty 
to  *turn  the  case  made  into  a  bill  of  [*293 
exceptions,  which  application  was  granted; 
the  rule  providing  that  the  bill  of  exceptions 
should  contain  the  declaration  as  served,  but 
that  the  plaintiff  below  have  leave  to  amend 
the  judgment  record  filed,  nunc  pro  tune,  so  as 
to  obviate  the  objection  for  variance.  The  rec- 
ord having  been  altered  accordingly,  and  the 
bill  of  exceptions  made  and  entered  in  it,  the 
defendants  below  brought  error.  They  also 
sued  out  a  certiorari  alleging  diminution,  to 
which  a  return  was  made  setting  forth  so  much 
of  the  above  proceedings  as  did  not  appear  by 
the  judgment  record. 

It  should  be  mentioned,  perhaps,  in  connec- 
tion with  the  report  of  the  case  in  19  Wend., 
that  the  defendants  below,  when  the  plaintiff 
rested  his  cause  at  the  circuit,  moved  for  a 
nonsuit,  on  the  ground  of  the  variance  between 
the  declaration  and  proof,  and  that  the  mo- 
tion was  overruled. 

Mr.  B.  D.  Noxon,  for  the  plaintiffs  in  er- 
ror. The  court  below  had  no  power  or  au- 
thority, after  verdict,  to  allow  an  amendment 
of  the  declaration  in  matter  of  substance;  es- 
specially  not  after  judgment.  2  R.  S. ,  424, 
sees.  1,  2,  4;  1  Tidd,  Pr.,  653,  658;  2  Arch.  Pr., 
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235,  236;  7  T.  R.,  128;  17  Johns.,  Ill;  15  Id., 
210;  17  Wend.,  71.  Nor  had  they  power,  after 
granting  a  new  trial,  to  order  a  re-argument  on 
an  ex  parte  application,  and  reverse  their  for- 
mer decision.  25  Wend.,  252;  17  Id.,  631;  12 
Johns.,  31;  5  Watts,  292.  The  facts  given  in 
evidence  do  not  show  that  Slocum,  Putnam 
and  Foster  were  carriers  on  Lake  Ontario; 
and  they  were,  therefore,  not  responsible  in 
that  character,  especially  under  the  contract 
proved.  Story,  Bailm.,  326.  If  the  law  be 
otherwise,  however,  still  the  defendants  were 
not  responsible  except  for  gross  negligence, 
and  the  circuit  judge  erred  in  his  charge  to 
the  jury.  Id.,  351 ;  13  Price,  329. 

Messrs.  E.  A.  Graham  and  J.  A.  Spen- 
cer, contra. 

Hopkins.  Senator.  Before  examining  the 
main  question  of  law  upon  which  this  case  de- 
pends, it  may  be  proper  to  dispose  of  the  mat- 
ters which  have  been  brought  before  us  in  the 
294*]  error  *book,  but  forming  no  part  of 
the  record  upon  which  alone  this  court  can  re- 
view the  judgment  below.  Lovett  v.  Pell,  22 
Wend.,  379. 

It  is  attempted  by  matters  appended  to  the 
record,  but  not  forming  part  of  it,  to  bring  into 
review  by  this  court  an  order  of  the  Supreme 
Court  granting  a  re-argument  of  the  motion 
for  a  new  trial  before  that  court.  This  and 
also  the  order  allowing  an  amendment  of  the 
declaration,  I  take  it  are  matters  of  practice, 
wholly  within  the  discretion  of  the  Supreme 
Court.  But  without  discussing  the  question 
whether  they  can  be  reviewed*  here,  probably 
the  easiest  way  to  dispose  of  them  may  be  to 
show  that  they  afford  no  good  ground  of  com- 
plaint anywhere. 

The  order  for  re-argument  before  the  Su- 
preme Court  was,  I  think,  made  in  the  exer- 
cise of  a  sound  discretion,  and  in  furtherance 
of  justice.  That  court  having  become  satisfied 
that  their  order  granting  a  new  trial  was  made 
upon  insufficient  or  mistaken  grounds,  cer- 
tainly it  was  their  duty  to  order  a  re  argument. 
It  was  a  decision  that  could  not  be  corrected 
in  any  other  way,  not  being  the  subject  of  a 
writ  of  error  to  this  court.  If  upon  the  re-ar- 
gument the  court  became  satisfied  that  the 
•cause  had  been  properly  disposed  of  at  the 
circuit,  they  could  do  no  less  than  rescind  the 
order  for  a  new  trial,  and  thus  save  the  par- 
ties the  very  great  expense  attending  the  trial 
of  such  a  case.  If  the  circuit  judge  decided 
the  law  correctly,  I  think  no  one  can  look  into 
the  case  without  being  perfectly  satisfied  that 
the  verdict  of  the  jury  was  correct.  If  the 
carriers  were  liable  for  want  of  ordinary  pru- 
dence and  care,  no  one  can  doubt  but  that 
they  were  liable  for  the  loss  in  this  case.  That 
ordinary  prudence  and  care  were  not  used  by 
the  carriers,  was  virtually  conceded;  their  de 
fense  being  put  mainly  upon  the  ground  that 
they  were  not  responsible  even  if  they  had  not 
•used  such  prudence.  They  insisted  that  gross 
neglect  must  be  shown,  and  it  was  probably  a 
misapprehension  as  to  the  true  issue  between 
the  parties  that  led  the  Supreme  Court  into 
the  error  of  granting  a  new  trial,  which  they 
corrected  on  the  re  argument.  But  if  a  want 
of  ordinary  prudence  was  not  conceded,  yet 
the  jury  having  passed  upon  that  question, 
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and  *found  that  the  carriers  had  not  [*295 
used  such  prudence  and  skill  in  transporting 
the  goods,  the  court  was  justified  upon  the 
case  in  assuming  it  to  be  so.  That  was  a  mat- 
ter within  the  province  of  the  jury,  and  an 
examination  of  the  case  I  think  must  show  that 
they  found  correctly. 

Nothing  then  remained  but  for  the  court  to 
decide  the  question  of  law,  and  having  come 
to  the  conclusion  that  the  carriers  were  an- 
swerable for  want  of  ordinary  care  and  pru- 
dence, it  would  have  been  a  great  hardship  to 
have  compelled  the  parties  to  try  the  cause 
over  again.  Suppose  the  re  argument  had  not 
been  ordered,  what  would  have  been  the  con- 
sequence? The  cause  would  have  been  tried 
over  again,  and  the  circuit  judge,  considering 
as  a  matter  of  course  that  his  decision  on  the 
first  trial  was  overruled  by  the  Supreme  Court, 
would  have  instructed  the  jury  accordingly, 
and  the  defendants  below  would  have  had  a 
verdict  in  their  favor.  But  this  would  have 
been  of  no  benefit  to  them,  for  when  the  case 
should  again  come  before  the  Supreme  Court, 
that  court  having  discovered  its  mistake.would 
have  decided  againstthem.  And  yet  the  plaint- 
iff below  could  not  get  a  judgment  in  his  own 
favor  until  the  cause  should  again  be  tried  for 
the  third  time.  So  that  the  order  for  re-argu- 
ment probably  saved  the  parties  the  great  ex- 
pense of  two  new  trials,  and  of  corresponding 
motions  to  the  Supreme  Court,  before  they 
could  bring  the  simple  question  of  law  in- 
volved in  the  case  before  this  court.  This 
court,  then,  even  if  it  had  power  to  review 
that  question,  could  not  come  to  any  other 
conclusion  than  that  the  re-argument  was  wise- 
ly ordered. 

Another  question  of  a  somewhat,  similar 
character  may  as  well  be  examined  here.  Was 
the  order  of  the  Supreme  Court  allowing  an 
amendment  of  the  declaration  correct?  That 
court  having  allowed  a  copy  of  the  original 
declaration  to  be  inserted  in  the  bill  of  excep- 
tions forming  part  of  the  case,  I  have  less  ob- 
jections to  a  consideration  of  the  question.  It 
is  evident  that  the  cause  was  tried  and  the  case 
submitted  to  the  jury  precisely  in  the  same 
manner  as  if  the  amendments  had  been  origi- 
nally contained  in  the  declaration.  They,  there- 
fore, became  mere  *matters  of  form,  [*296 
within  the  discretion  of  the  Supreme  Court 
to  settle  and  might,  perhaps,  have  been  or- 
dered in  this  court.  1  R.  S.,  343.  It  is  not  to 
be  forgotten,  too,  that  the  plaintiffs  in  error 
were  only  enabled  to  bring  the  cause  to  this 
court  by  favor  of  the  Supreme  Court  ;  in  the 
first  place  allowing  them  to  argue  the  case 
there  after  the  judgment  was  perfected,  and 
again  allowing  the  case  10  be  turned  into  a  bill 
of  exceptions.  And  it  was  perfectly  compe- 
tent and  proper  for  that  court  to  impose  as  a 
condition  the  allowance  of  the  amendments, 
so  that  the  record  should  present  to  this  court 
the  simple  question  as  to  the  liability  of  the 
carriers,  on  which  alone  the  Supreme  Court 
correctly  saw  that  the  cause  must  finally  be  de- 
termined. They  did  wisely  in  devesting  the 
case  of  mere  matters  of  form,  which  could  be 
corrected  on  motion,  and  requiring  the  parties 
to  come  before  this  court  upon  the  single  ques- 
tion of  law  on  which  their  rights  would  finally 
have  to  be  settled. 
38  598 
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It  only  remains,  then,  for  this  court  now  to 
decide  the  question  of  law  presented  in  the 
charge  of  the  circuit  judge  to  the  jury.  If  any 
doubt  can  arise  as  to  the  correctness  of  the  law 
laid  down  by  the  judge,  it  would  seem  to  be 
whether  he  did  not  charge  too  favorably  to  the 
carriers.  After  an  examination  of  the  case  it 
struck  my  mind  forcibly  that  the  circuit  judge 
must  have  considered  the  evidence  so  decid- 
edly favorable  to  the  plaintiff,  that  he  might 
charge  the  law  in  the  most  favorable  light  pos- 
sible to  the  defendants  below,  so  that  they 
should  have  no  reasonable  grounds  for  carry- 
ing up  the  decision  in  case  the  verdict  was 
against  them.  He  yielded  up  to  the  carriers 
everything  but  requiring  of  them  the  exercise 
of  ordinary  prudence  and  care.  The  law  has 
ever,  with  great  wisdom,  held  common  carriers 
to  a  rigid  accountability.  Nothing  but  inevi- 
table accident  or  the  act  of  the  public  enemy, 
is  allowed  to  excuse  them  for  not  delivering 

§oods  intrusted  to  their  care.  Courts  have  ever 
eemed  it  dangerous  to  the  safety  of  property 
in  course  of  transportation,  to  relax  in  the  least 
from  this  rule.  They  will  not  allow  this  re- 
sponsibility to  be  restricted  by  any  notice.  In 
Hottister  v.  Nowlen,  19  Wend.,  247,  Mr.  J. 
Bronson,  upon  an  elaborate  and  able  examina- 
297*]  tion  of  the  law  of  *common  carriers, 
declares  that  a  notice,  even  when  brought  home 
to  the  party,  is  only  a  proposal  for  a  special 
contract,  which  it  is  incumbent  on  the  carrier 
to  show  was  agreed  to  by  the  owner  of  the  goods. 
In  Cole  v.  Goodwin,  19  Wend.,  251,  Mr.  /Cow- 
en  lays  down  the  law  to  be,  that  the  liability  of 
common  carriers  cannot  be  restricted  even  by 
express  contract,  and  he  sustains  the  position 
with  great  ability,  and  upon  sound  reasons  of 
public  policy. 

But  no  such  rigid  accountability  was  ex- 
acted by  the  circuit  judge  on  the  trial  of  this 
case.  The  mere  verbal  notice  given  to  the 
plaintiff,  although  there  was  no  evidence  that  it 
had  been  agreed  to  by  him,  was  allowed  to  have 
all  the  effect  of  an  express  contract.  He  in- 
structed the  jury  that  it  was  not  necessary  for 
the  carriers  to  show  that  the  accident  happened 
by  the  act  of  God,  or  was  inevitable;  but  that 
they  must  show  they  used  ordinary  care,  such 
as  commonly  prudent  men  would  take  of  their 
own  property.  What  less  could  have  been  re- 
quired I  cannot  imagine.  They  received  a  con- 
sideration for  transporting  the  goods,  and 
certainly  could  not  be  absolved  from  all  care; 
and  I  do  not  see  how  less  could  be  required 
than  that  which  a  prudent  man  takes  of  his 
own  property.  The  jury  having  by  their  ver- 
dict found  that  such  prudence  and  care  was 
not  used  by  the  defendants,  I  think  the  court 
below  correctly  held  them  responsible,  and  that 
the  judgment  should  be  affirmed. 

Porter,  Senator.  In  this  case  the  Supreme 
Court  granted  a  new  trial  upon  the  application 
of  the  defendants  below,  on  the  ground  that 
the  verdict  for  the  plaintiff  was  decidedly 
against  the  weight  of  evidence,  and  also  on  the 
ground  that  there  was  a  variance  between  the 
declaration  and  proof  in  respect  to  the  contract; 
at  the  same  time  authorizing  the  plaintiff  be 
low  to  amend  his  declaration.  He  did  not 
amend  his  declaration  under  this  order,  and 
give  the  defendants  an  opportunity  to  plead  to 
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it;  but,  after  waiting  about  two  years,  he  ap- 
plied to  the  Supreme  Court  and  obtained  a  re- 
argument.  Prior  to  the  first  argument  the 
plaintiff  had  entered  up  his  judgment  upon  the 
verdict,  but  the  court  directed  the  argument 
to  proceed,  notwithstanding  the  *judg  [*29& 
ment.  On  the  second  argument,  the  court  de- 
nied the  motion  for  a  new  trial,  and  gave  "the 
plaintiff  leave  to  amend  the  judgment  record 
filed  in  the  cause,  nunc  pro  tune,  so  as  to  obvi- 
ate the  objections  taken  by  the  defendants  aa 
to  the  variance  between  the  contract  as  proved 
and  as  laid  in  the  declaration."  Upon  these 
proceedings  the  defendants  below  bring  their 
writ  of  error,  and  one  point  they  make  is,  that 
the  court  below  had  no  power,  after  verdict, 
to  allow  the  plaintiff  to  amend  his  declaration 
as  to  matter  of  substance,  without  granting  a 
new  trial,  and  certainly  not  after  judgment 
perfected. 

Though  the  judgment  record  had,  in  fact, 
been  filed,  still  it  would  not  be  correct  to  limit 
the  power  of  the  court  in  regard  to  amend- 
ments to  such  cases  as  are  authorized  by  the 
statute  after  judgment;  for  the  reason  that  the 
Supreme  Court  had  treated  the  case  as  still 
pending  before  them,  and  at  the  instance  of 
the  defendants  had  considered  the  case  open 
for  discussion  upon  the  question  of  a  new  trial. 
Had  the  court  power  to  make  the  order  they 
did  after  verdict?  The  decision  of  this  ques- 
tion must  depend  upon  the  statute. 

By  the  1st  section  of  the  Act  for  Amending 
Pleadings  and  Proceedings,  2  R.  S.,  424,  it  is 
provided  as  follows:  "  The  court  in  which  any 
action  shall  be  pending,  shall  have  power  to 
amend  any  process,  pleading  or  proceeding  in 
such  action,  either  in  form  or  substance,  for 
the  furtherance  of  justice,  on  such  terms  as 
shall  be  just,  at  any  time  belore  judgment  ren- 
dered therein."  The  2d  section  declares  that 
"If  such  amendment  be  made  to  any  pleading; 
in  matter  of  substance,  the  adverse  party  shall 
be  allowed  an  opportunity,  according  to  the 
course  and  practice  of  the  court,  to  answer  the 
pleading  so  amended." 

This  is  an  important  statute,  and  should  be 
favorably  construed  ;  for  its  object  is  to  pro- 
mote justice  with  the  least  possible  expense 
and  delay,  to  defeat  technical  objections,  and 
give  relief  in  cases  of  surprise,  without  real 
injury  to  any  one.  If  the  amendment  ordered 
in  this  case  was  one  of  form  only,  then  the 
court  was  warranted  in  directing  it  upon  the 
terms  they  did,  for  no  injustice  was  done 
thereby.  But  to  understand  *this  mat  [*299 
ter  properly,  it  becomes  necessary  to  look  at 
the  declaration  as  it  was  at  the  trial,  the  con- 
tract between  the  parties,  and  the  amendment 
proposed. 

The  declaration  was  upon  a  contract  which 
it  alleged  the  defendants  had  made  as  common 
carriers,  to  transport  the  plaintiff's  goods  from 
N.  Y.  to  Ogdensburg.  by  the  way  of  Lake  On- 
tario; and  it  averred  that  the  defendants  un- 
dertook and  promised  safely  and  securely  to 
carry  and  deliver  the  goods  to  the  plaintiff  at 
Ogdensburgh.  Upon  the  trial  the  proof  showed 
that  the  agreement  of  the  defendants  for  the 
transportation  of  the  plaintiffs'  goods  was  not 
such  as  that  set  forth  in  the  declaration  ;  but 
that  the  defendants  had  excepted  the  dangers 
of  the  lake  from  their  responsibility.  On  the 
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first  argument  of  the  motion  for  a  new  trial, 
the  Supreme  Court  decided  that  there  was  a 
variance  between  the  contract  proved  and  that 
laid  in  the  declaration;  and  they  ordered  that 
there  should  be  a  new  trial,  and  gave  the  plaint- 
iffs leave  to  amend.  If  the  plaintiffs  had  acted 
under  that  order,  they  must  have  served  the 
defendants  with  a  copy  of  the  amended  decla- 
ration, to  which  they  might  have  pleaded,  and 
the  parties  would  have  gone  down  to  trial  upon 
this  new  issue.  But  by  the  last  order  which 
the  Supreme  Court  made,  the  plaintiff  is  al- 
lowed to  substitute  the  contract  proved  m  the 
place  of  the  one  stated  in  the  pleadings,  and 
on  which  the  issue  was  formed  at  the  time  of 
the  trial,  and  to  perfect  his  judgment  embrac- 
ing the  amendment,  while  the  defendants  have 
had  no  opportunity  to  plead  to  it,  and  have 
not  been  heard  in  court  in  reference  to  it,  nor 
have  they  gone  to  trial  with  any  notice  that 
they  would  be  called  upon  to  answer  for  the 
non-fulfillment  of  this  contract. 

Is  this  amendmenl  then  a  matter  of  substance? 
If  it  is,  the  statute  requires  that  the  defendants 
should  have  been  allowed  to  plead  to  it.  I  in- 
fer that  the  Supreme  Court  supposed  it  a  mat- 
ter of  substance,  for  they  declared  on  the  first 
argument  that  there  was  a  variance,  and  al- 
lowed an  amendment.  If  the  variance  was  so 
slight  as  not  to  become  a  matter  of  substance, 
then  it  could  hardly  have  warranted  the  court 
in  deciding  as  they  did.  But  a  slight  attention 
to  the  liabilities  incurred  by  the  different  con- 
3OO*]  tracts  *will  show  that  the  variance  is 
substantial.  The  contract  of  a  common  car- 
rier is,  that  he  will  carry  the  goods  to  the  place 
of  destination  safely,  and  he  is  liable  for  all 
losses  or  injury  except  such  as  arise  from  the 
act  of  God,  or  the  enemies  of  the  country.  But 
if  the  contract  excepts  the  dangers  of  the  lake, 
the  responsibility  of  the  carrier  is  very  much 
modified  and  lessened.  He  then  agrees  to  be 
answerable  only  for  ordinary  care,  such  as  a 
prudent  person  may  be  supposed  to  extend  to 
his  own  property.  The  difference  between  the 
cases  is  palpable  and  substantial,  and  an  issue 
joined  at  law  in  respect  to  one  of  these  con- 
tracts would  present  a  very  different  question 
and  might  require  different  testimony  from  an 
issue  in  respect  to  the  other. 

The  answer  given  on  the  argument,  that  the 
cause  was  tried  as  if  that  exception  had  been 
mentioned  in  the  declaration  is  not  satisfac- 
tory. It  was  not  so  tried  with  the  defendants' 
consent.  They  moved  for  a  nonsuit  on  the 
ground  of  variance,  but  the  motion  was  de- 
nied. If  there  has  not  been  an  issue  upon  the 
true  contract,  and  the  defendants  have  not  had 
legal  notice  of  the  ground  of  claim  against 
them  for  damages,  then  the  forms  of  law  have 
not  been  complied  with. 

I  am  of  opinion  that  the  court  had  no  power 
to  order  the  record  of  judgment  to  be  amend- 
ed, because  the  amendment  was  a  matter  of 
substance,  and  the  adverse  party  was  not  al- 
lowed an  opportunity  of  answering  the  decla- 
ration after  it  was  amended.  For  this  reason 
I  think  the  judgment  should  be  reversed. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal :  Senators  Deyo,  Plait,  Porter, 
Putnam,  Rhoades  and  Scott — 6. 
HIM,  7. 


For  affirmance:  The  PRESIDENT,  and  Sena- 
tors Bockee,  Chamberlain,  Faulkner,  Foster, 
Hard,  Hopkins,  Lawrence,  Lott,  Scovil  and 
Works— 11. 

Judgment  affirmed. 

Distinguished— 5  Lans.  482. 

Cited  in-1  E.  D.  S..  134,  316;  29  Ind..  362:  2  Am. 
Rep.,  127  (15  Minn.,  283). 


*SPALDING,  Appellant,       [*3O1 

v. 
THE  PEOPLE,  ex  rel.  BACKUS,  Respondents. 

Fine — Not  Discharged  in  Bankruptcy — Release 
of  Person  Imprisoned  by  Court  of  Chancery  for 
Nonpayment  of,  Void. 

A  fine  imposed  upon  a  party  by  the  Court  of  Chan- 
cery for  the  willful  violation  of  an  injunction  is  not 
affected  by  his  discharge  under  the  Bankrupt  Law, 

Where  a  Supreme  Court  Commissioner,  after  a 
party  had  been  imprisoned  for  the  non-payment  of 
such  fine,  granted  a  habeas  corpus,  and  made  an  or- 
der releasing1  him  from  custody,  on  the  ground  of 
his  having  been  discharged  under  the  Bankrupt 
Law ;  held,  that  the  order  was  a  nullity,  and  that  the 
court  which  imposed  the  fine  might  direct  a  recom- 
mitment. 

An  order  discharging  a  prisoner  from  custody, 
made  by  a  commissioner  or  other  officer  on  habeas 
carpus,  is  valid  until  reversed,  provided  the  case  be 
within  his  jurisdiction ;  but  if  he  has  not  jurisdic- 
tion, the  order  may  be  treated  as  a  nullity. 

Citations— Bankr.  Act,  Aug.  19,  1841 :  2  R.  S.,  534, 
535,  sec.  1,  sub.  3-6;  538,  sees.  20,  21,  23;  561,  sec.  59: 
567,  sec.  40.  sub.  3;  568,  sec.  44;  692,  sec.  14 ;  697,  sec. 
40;  4  Bl.  Com.,  129 ;  15  Johns.,  152. 

AN  appeal  from  the  Court  of  Chancery,  where 
\J  an  order  made  by  the  Vice  Chancellor  of 
the  Eighth  Circuit  to  recommit  the  appellant 
was  affirmed.  For  a  statement  of  the  case,  to- 
gether with  the  opinion  of  the  Chancellor,  see, 
10  Paige.  284,  et  seq. 

Messrs.  J.  L.  Curtenius  and  L.  Clark, 
for  the  appellant. 

Mr.  F.  M.  Haight,  for  the  respondents. 

Nelson,  Ch.  J.  Upon  the  view  I  have  taken 
of  the  case  the  only  question  at  all  material  to 
examine  is,  whether  the  fine  inflicted  upon  the 
appellant  for  a  willful  violation  of  the  injunc- 
tion is  a  debt  within  the  meaning  of  the  Bank- 
rupt Law,  so  that  his  discharge  granted  under 
it  will  operate  to  exonerate  him  from  impris- 
onment. If  not,  then  beyond  all  question  the 
act  of  the  commissioner  in  discharging  the  ap- 
pellant from  the  mittimus  was  without  author- 
ity, and  the  order  of  the  Vice- Chancellor  direct- 
ing a  recommitment  proper. 

By  the  4th  section  of  the  Bankrupt  Law, 
Bankrupt  Act  of  August  19,  1841,  it  is  pro- 
vided that  the  discharge  and  certificate,  when 
duly  granted,  "shall  be  deemed  a  full  and 
complete  discharge  of  all  debts,  contracts  and 
other  engagements  of  such  bankrupt,  which 
are  provable  under  this  Act,"  etc.  The  adju- 
dication upon  which  the  fine  wasimposed  in  this 
case  is.  *that  "The  said  Lyman  A.  [*3O2 
Spalding  has  been  and  is  guilty  of  a  contempt 


NOT*.— Dbcharac  inbankruptcy—What  deht*  dix- 
charucd  thereby.  See.  Kip  v.  Bank  of  N.  Y.,  10  Johns., 
68  note. 

Commitment  bu  Chancellor.  f<ir  conte mpt— Jurisdic- 
tion of  Supreme  Court.  Compare  Yates  v.  Lansing, 
9  Johns.,  396 ;  case  of  Yates,  Yates,  Sel.  Cas.,  1. 
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of  this  court,  in  willfully  violating  the  said  in- 
junction, and  by  disposing  of  property  and  re- 
ceiving and  paying  out  money  contrary  to  the 
terms  of  the  said  injunction;  and  that  said  mis- 
conduct of  the  said  Lyman  A .  Spalding  was 
calculated  to  and  actually  did  impede  and  prej- 
udice the  rights  and  remedies  of  the  complain- 
ant in  the  said  cause." 

The  act  for  which  the  appellant  has  thus 
been  adjudged  guilty  is  a  criminal  offense  un- 
der the  Revised  Statutes,  and  was  so  before  at 
the  common  law;  subjecting  the  offender  to  in- 
dictment, and  on  conviction  to  fine  and  im- 
prisonment. 2  R.  8.,  692,  sec.  14;  Id.,  697, 
sec.  40;  4  Bl.  Com.,  129. 

But  this  remedy  by  indictment  was  often- 
times found  too  tardy  for  the  exigency  of  the 
case;  and  hence  the  law  has  also  authorized 
the  more  summary  proceeding  by  attachment 
as  for  a  criminal  contempt,  whereby  the  of- 
fender is  arraigned  at  once  upon  the  charges, 
and  the  course  of  justice  more  properly  vindi- 
cated and  sustained.  As  has  been  well  remarked 
in  reference  to  this  subject,  laws  without  a 
competent  authority  to  secure  their  adminis- 
tration from  disobedience  and  contempt  would 
be  vain  and  nugatory.  A  power  in  the  courts 
of  justice, therefore, to  suppress  such  contempts 
by  an  immediate  attachment  of  the  offender, 
results  from  the  first  principles  of  judicial  es- 
tablishments, and  must  be  an  inseparable  at- 
tendant upon  every  superior  tribunal. 

This  summary  mode  of  punishment  is  the 
one  that  has  been  resorted  to  in  the  instance 
before  us;  and  upon  a  conviction,  the  proprie- 
ty and  justice  of  which  is  not  in  question,  a 
fine  of  $3,000,  together  with  the  costs  has  been 
imposed — a  penalty,  as  we  have  seen,  for  a 
strictly  criminal  offense,  and  inflicted  under  a 
strictly  criminal  proceeding.  The  very  state- 
ment of  the  case  is,  therefore,  enough  to  show 
that  there  is  no  color  for  the  ground  taken, 
viz. :  that  the  fine  is  a  debt  within  the  Bankrupt 
Law.  It  is  no  more  a  debt  than  if  it  had  been 
imposed  after  conviction  on  an  indictment,  or 
for  any  other  of  the  numerous  minor  offenses 
•within  the  calendar  of  crimes. 

It  is  contended,  however,  that  these  pro- 
3O3*J  ceedings.  being  under  *the  Revised 
Statutes,  providing  for  the  enforcement  of 
civil  remedies,  2  R.  S.,  534,  et  seq.,  should, 
though  in  form  criminal,  be  regarded  simply 
as  another  remedy  for  collecting  the  debt 
claimed  in  the  chancery  suit,  and  upon  which 
they  have  been  founded  ;  that  the  fine  is,  in 
point  of  fact,  imposed  for  the  purpose  of  be- 
ing applied  to  the  extinguishment  of  that  debt, 
whenever  in  the  progress  of  the  suit  it  shall 
have  been  established;  that  it  is  but  incidental 
to  the  debt,  and  dependent  upon  it;  and  that  a 
discharge  of  the  one  must  necessarily  discharge 
the  other. 

The  answer  to  all  this  is,  that  several  cases 
of  strictly  criminal  contempts  have  been  in- 
corporated into  the  provisions  of  the  statute 
referred  to,  for  the  purpose  of  authorizing  the 
court  to  impose  a  fine  with  a  view  to  the  actual 
loss  or  in  jury  sustained  by  the  party  aggrieved, 
and  of  applying  the  money  in  satisfaction  of 
the  same,  instead  of  imposing  it  for  the  benefit 
of  the  people.  This  is  most  manifest  from  a 
perusal  of  the  several  provisions.  We  find 
there  the  case  of  assuming  to  be  an  officer,  at- 
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torney,  solicitor,  or  counselor  of  the  court,  and 
acting  as  such  without  authority;  of  rescuing 
property,  etc.,  from  the  custody  of  officers;  of 
unlawfully  detaining  a  witness  or  party  from 
court;  of  unlawfully  interfering  with  the  proc- 
ess or  proceedings  in  an  action  ;  of  refusal  by 
a  witness  to  attend  or  be  sworn;  of  improper 
conduct  by  jurors  in  conversing  with  a  parly 
to  the  suit,  or  receiving  communications  from 
him  or  others  in  relation  to  the  merits;  and  of 
disobedience  to  any  lawful  order,  decree,  or 
process  of  the  court,  etc.  2  R.  8.,  584,  535, 
sec.  1,  sub.  3-6. 

All  these  are  strictly  cases  of  criminal  con- 
tempts, which  have  nothing  to  do  with  the 
collection  of  debts  or  the  enforcement  of  civil 
remedies,  beyond  the  support  and  vindication 
of  the  general  administration  of  the  laws;  and 
the  following  provisions  of  the  statute,  regu- 
lating the  punishment  to  be  inflicted,  show 
the  reason  for  bringing  such  cases  under  this 
head. 

"  If  the  court  shall  adjudge  the  defendant  to 
have  been  guilty  of  the  misconduct  alleged, 
and  that  such  misconduct  was  calculated  to,  or 
actually  did,  defeat,  impair,  impede  or  preju- 
dice *the  rights  or  remedies  of  any  [*3O4 
party,  etc.,  it  shall  proceed  to  impose  a  fine,  or 
to  imprison  him,  or  both,  as  the  nature  of  the 
case  shall  require."  2  R.  8.,  538,  sec.  20.  "If 
an  actual  loss  or  injury  shall  have  been  pro- 
duced to  any  party,  by  the  misconduct  alleged, 
a  fine  shall  be  imposed  sufficient  to  indem- 
nify such  party,  and  to  satisfy  his  costs  and 
expenses,  which  shall  be  paid  over  to  him,  on 
the  order  of  the  court.  And  in  such  case  the 
payment  and  acceptance  of  such  fine,  shall  be 
a  bar  to  any  action  by  the  aggrieved  party,  to 
recover  damages  for  such  loss  or  injury."  Id., 
sec.  21.  "When  the  misconduct  complained  of 
consists  in  the  omission  to  perform  some  act 
or  duty,  which  it  is  yet. in  the  power  of  the  de- 
fendant to  perform,  he  shall  be  imprisoned 
only  until  he  shall  have  performed  such  act  or 
duty,"  etc.  Id.,  sec.  23. 

Thus,  in  cases  confessedly  criminal  and  in- 
dictable, the  penalties  for  which  would  ordi- 
narily go  for  the  benefit  of  the  people,  the 
courts  are  authorized  to  impose  a  fine  with  a 
view  to  the  indemnity  of  the  party  aggrieved; 
his  acceptance  of  it  being  declared  a  bar  to  any 
private  action  for  the  injury.  The  fine,  how- 
ever, is  no  less  a  penalty  for  a  criminal  act 
than  if  inflicted  for  the  benefit  of  the  people; 
but  the  imposition  of  it  in  the  way  prescribed 
accomplishes  the  double  purpose  of  punish- 
ment for  the  misconduct  on  the  one  hand,  and 
indemnity  to  the  aggrieved  party  on  the  other. 

I  am  satisfied,  therefore,  that  the  discharge 
under  the  Bankrupt  Law  had  no  sort  of  ap- 
plication to  the  case,  and  that  the  order  for  re- 
commitment by  the  Vice- Chancellor  was  proper 
and  legal. 

It  is  said  that  whether  the  commissioner 
erred  or  not  in  discharging  the  appellant  from 
the  mittimus  under  the  writ  of  habeas  corpus, 
the  Vice- Chancellor  had  no  authority  to  recom- 
mit until  the  commissioner's  order  was  re- 
versed by  certiorari.  2R.  8.,  561,  sec.  59.  This 
would  be  true,  if  the  commissioner  had  had 
jurisdiction  over  the  subject-matter,  and  had 
rendered  only  an  erroneous  judgment  in  the 
premises  ;  but  the  doctrine  has  no  application 
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where  his  proceeding  is  wholly  without  au- 
thority, and  void,  as  in  this  case.  Id.,  567,  sec. 
40,  sub.  3;  Id.,  568,  sec.  44;  Cable  v.  Cooper,  15 
Johns.,  152. 

3O5*j  *I  am  clearly  of  opinion  that  the  de- 
cision of  the  Chancellor  was  right,  and  shall, 
therefore,  vote  to  affirm  it. 

On  the  question  being  put — "  Shall  this  de- 
cree be  reversed  ?  " — all  the  members  of  the 
Court  present  who  heard  the  argument,  six- 
teen in  number,  voted  for  affirming. 

Decree  afflrmed.(a) 

Affirming— 10  Paige.  284 ;  2  Leg.  Obs.,  232. 

Affirmed— 4  How.  U.  S.,  21. 

Bankruptcy  discharge— What  affected  by.  Cited 
in-8  N.  Y.,  439;  31  How.  Pr.,  128;  17  Mich.,  465 ;  14 
Mich.,  465 :  28  Ohio  St.,  629. 

Commitment  —  Habeas  corpus  —  Discharge  from 
custody.  Explained— 2  Hun,  236. 

Cited  in— 2  Hun,  234 ;  4  T.  &  C.,  476 ;  1  Duer,  523 : 
107  Mass.,  171. 

(a)  This  case  was  subsequently  removed  to  the 
Supreme  Court  of  the  U.  S.,  where  it  was  argued  in 
December,  1845,  nnd  the  decision  of  the  Court  for 
the  Correction  of  Errors  affirmed. 


CUTTER  ET  AL.  v.  DOUGHTY  ET  AL. 

Construction    of  Will — "  Grandchildren,"   In- 
cluded Children  of  Step-daughter. 

The  first  clause  of  a  will,  after  giving  the  testa- 
tor's wife  a  life  estate  In  his  farm,  proceeded  thus : 
"  After  her  death  I  give  to  my  grandchildren,  and 
to  their  heirs  f orever.my  said  farm  as  follows,  to  wit: 
to  the  children  of  my  step-daughter  M.,  lot  No.  1. 
to  the  children  of  my  daughter  S.,  lot  No.  3,"  and 
then  providing  for  the  children  of  three  other 
daughters  and  one  son  in  the  same  way.  The  last 
clause  was  In  these  words :  "  It  is  further  my  will 
that  in  case  of  the  death  of  any  of  my  said  children, 
or  my  said  step-daughter,  without  lawful  issue,  the 
share  or  portion  of  my  estate  which  by  this  my  will 
would  have  gone  to  such  issue,  be  equally  divided 
among  the  survivors  of  my  children  or  grandchil- 
dren, in  the  same  proportion  as  hereinbefore  men- 
tioned." Held,  that  the  term  "  grandchildren"  in 
this  clause  embraced  not  only  the  children  of  the 
testator's  son  and  four  daughters,  but  the  children 
of  his  step-daughter  also :  he  having  virtually  de- 
clared such  to  be  its  meaning  in  the  first  clause. 

Citations— 7  Paige,  213:  Leigh.  &  D.  Eq.  Conv.,  99; 
1  Bro.  Ch.,  503 :  2  Str.,  820  ;  I  P.  Wms..  700 :  3  Hill. 
182  ;  6  Co.,  14 ;  3  A.  K.  Marsh.,  19 ;  3  Wend.,  149  ;  1 
Jac.,  207. 

ON  error  from  the  Supreme  Court,  where 
ejectment  was  brought  by  the  present 
plaintiffs  in  error,  and  judgment  rendered  in 
favor  of  the  defendants,  on  a  special  verdict. 
The  leading  facts  stated  in  the  special  verdict, 
together  with  the  opinion  of  the  Supreme 
Court,  are  reported  in  23  Wend.,  513,  et  seq. 
Some  additional  facts  connected  with  the  case 
are  also  stated  in  the  following  opinions. 

Mestrs.  J.  W.  Gerard  and  S.  P.  Sta- 
ples, for  plaintiffs  in  error. 

Mr.  C.  O'Conor,  for  defendants  in  error. 

306*]  *The  Chancellor.  The  object  of 
this  suit  is  to  recover  an  undivided  share  or 
interest  which  the  plaintiffs  claim,  as  tenants 
in  common,  in  a  lot  of  land  in  the  City  of  N. 
Y.,  devised  by  Casper  Samler  to  the  children 
of  his  daughter,  Barbara,  if  she  should  have 
any  ;  and  to  his  executors  or  trustees  for  her 
use  during  her  life.  And  the  only  question  in 
the  case  arises  upon  the  construction  of  the 

Norm.—  Will*—  Congtructtim  of  word  "  children"— 
Dou  mtt  in  general  inclwle  rie^tchiidren.  Set',  Jack- 
ton  v.  Thompson,  6  Cow.,  178,  note. 
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clause  in  Samler's  will,  limiting  the  fee  in  the 
premises  in  case  of  her  death  without  lawful 
issue.  At  the  death  of  the  testator,  in  January 
1810,  he  had  five  children,  and  one  step-child, 
the  daughter  of  his  wife  by  her  first  husband, 
who,  together  with  his  wife,  survived  him. 

By  the  first  clause  of  his  will  he  gave  to  his 
wife  the  use  and  income  of  his  farm  for  life.  And 
after  her  death  he  devised  a  part  of  the  farm, 
in  six  distinct  parcels  or  allotments,  contain- 
ing different  quantities  of  land,  to  his  grand- 
children in  fee,  describing  the  children  of  his 
step-daughter  as  grandchildren  in  this  clause 
of  his  will,  and  devising  one  allotment  to  the 
children  of  his  step-daughter,  Margaret  Gren- 
zebach,  and  the  other  five  allotments  to  the 
children  of  his  son  John,  and  of  his  daughters 
Susannah,  Elizabeth,  Barbara  and  Mary,  re- 
spectively. He  also  gave  to  the  parents  of 
those  whom  he  described  as  his  grandchildren 
in  this  clause  of  his  will,  life  estates  in  the  al- 
lotments so  devised.  The  residue  of  his  farm 
and  all  the  rest  of  his  real  estate  he  directed 
his  executors  to  sell,  and  that  the  proceeds 
thereof  should  be  considered  personal  estate, 
and  be  divided  among  his  legatees,  as  the  rest 
of  his  personal  estate  was  by  his  will  directed 
to  be  divided. 

The  next  clause  of  the  will,  which  is  mate- 
rial to  be  considered,  relates  to  the  disposition 
of  his  personal  estate,  and  is  as  follows:  "The 
remainder  of  my  personal  estate  I  direct  to  be 
divided  into  six  equal  shares,  which  I  give  as 
follows  :  to  my  step-daughter  Margaret  one 
share,  to  my  daughter  Susannah  one' share,  to 
the  children  of  my  daughter  Elizabeth  one 
share,  to  the  children  of  my  daughter  Mary 
one  share,  to  the  children  of  my  daughter  Bar- 
bara one  share,  and  to  the  children  of  my  son 
John  one  share."  And  the  testator  by  this 
clause  of  his  *will  also  gave  to  his  [*3O7 
three  daughters  last  named,  and  to  his  son,  life 
estates  in  the  income  of  the  shares  of  the  per- 
sonal estate  bequeathed  to  their  children  re- 
spectively. 

If  the  will  had  stopped  here,  it  is  evident  that 
neither  the  step-daughter  nor  her  children 
would  have  been  entitled  to  any  part  of  the  real 
or  personal  estate  devised  or  bequeathed  to  the 
children  of  Barbara  Samler,  upon  the  subse- 
quent death  of  the  latter  without  having  had 
any  issue.  But  the  premises  in  controversy, 
and  the  interest  in  the  proceeds  of  the  other 
real  estate  of  the  testator  which  was  intended 
for  her  children,  would  have  descended  to  the 
heirs  at  law  of  the  testator  as  real  estate  or  an 
interest  in  real  estate,  not  effectually  disposed 
of  by  the  will.  Hawley  v.  James,  1  Paige.  213; 
Leigh  &  Dalz.Eq.  Conv.,  99;  Ackroyd  \. Smith- 
ton,  1  Bro.C.  C.,  503.  And  the  one  sixth  of  the 
personal  estate,  which  was  intended  for  the 
children  of  Barbara  after  her  death,  being  un- 
disposed of  by  the  will,  would  have  gone  to 
the  next  of  kin.  See.  Page  v.  Page,  2  Str.,  820; 
Bagwell  v.  Dry,  1  P.  Wms..  700. 

But  the  testator  made  a  further  provision,  to 
cover  the  contingency  which  has  happened. 
And  under'  that  clause  of  the  will  the  plaintiffs 
claim  one  fifth  of  the  lot  specifically  devised  to 
the  children  of  Barbara  by  the  first  clause,  if 
she  should  have  any.  That  clause  is  as  follows: 
"And  it  is  ray  further  will,  that  iu  case  of  the 
death  of  any  of  my  said  children  or  of  my  said 
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step-daughter,  without  lawful  issue,  that  then 
the  share  or  portion  of  my  estate  which  by  this 
my  will  would  have  gone  to  such  issue,  be  di- 
vided equally  among  the  survivors  of  my  chil- 
dren or  grandchildren,  in  the  same  proportion 
as  hereinbefore  mentioned."  It  is  evident  that 
the  term  "proportion,"  in  this  limitation  over, 
does  not  refer  to  the  specific  devises  of  particu- 
lar lots  to  the  children  of  the  testator's  son  and 
daughters,  and  step-daughier,  in  the  first  clause 
of  the  will.  For  the  lots  thus  devised  contain 
different  quantities  of  land,  and  do  not  appear 
to  have  been  of  equal  value.  But  ii  was  evi- 
dently intended  to  refer  to  the  division  of  the 
testator's  personal  estate,  as  provided  for  in  the 
3O8*]  next  preceding  clause  *of  the  will.  And 
I  am  inclined  to  think  it  was  intended  to  refer 
to  the  quantity  of  estate  which  the  devisees  in 
remainder  were  to  lake  in  their  respective 
shares  thereof,  as  well  as  to  the  proportions  of 
each  in  the  entire  fee.  That  is,  if  the  step- 
daughter should  die  without  issue,  leaving  the 
testator's  five  children  surviving  her, Susannah, 
who  had  an  absolute  estate  in  her  one  sixth  of 
the  personal  property  and  of  the  proceeds  of 
the  real  estate  not  specifically  devised,  should 
take  the  same  absolute  interest  in  her  equal 
share  of  the  personal  estate  bequeathed  to  the 
step-daughter  absolutely,  and  in  the  lot  specif- 
ically devised  to  the  step-daughter  and  her  hus- 
band for  life  with  remainder  in  fee  to  their 
children;  that  each  of  the  other  four  children 
should  take  an  estate  for  life  in  another  equal 
fifth  thereof,  with  remainder  to  their  children  in 
fee,  as  in  the  preceding  clause  of  the  will;  and 
that  if  Susannah  died  leaving  issue  surviving, 
her  children  should  take  the  equal  fifth  to 
which  she  would  have  been  entitled  if  living. 
The  proportion  of  the  entire  residuary  estate 
which  each  child  of  the  testator  was  to  take 
either  for  life  or  in  fee  was  one  sixth.  But  he 
could  not  have  intended  that  if  one  of  them 
died  without  issue,  the  survivors  should  each 
take  but  one  sixth  of  that  share;  leaving  the 
remaining  one  sixth  or  two  sixths,  as  the  case 
might  be,  undisposed  of  by  the  will.  To  adopt 
the  figure  used  by  one  of  the  plaintiffs'  coun- 
sel, therefore,  this  temple  must,  in  any  event, 
contain  a  less  number  of  columns  in  rear  than 
it  originally  did  in  front.  For  as  there  were 
six  original  takers,  if  one  of  them  died  with- 
out issue,  there  could  only  be  five  to  take  that 
poriion  of  the  estate,  even  if  the  step  daughter, 
or  her  children,  was  included  in  the  class  which 
was  to  take  that  share  of  the  property.  Cor- 
rect architectural  taste  would  undoubtedly  re- 
quire that  the  materials  of  the  column  which 
had  fallen  by  the  ravages  of  time  should  be 
used  to  strengthen  the  five  remaining  columns 
equally,  instead  of  being  added  to  four  only, 
and  leaving  the  fifth  of  its  original  dimensions. 
It  must  be  recollected,  however,  that  this  tes- 
tator did  not  construct  the  other  parts  of  his 
temple  according  to  strict  architectural  taste. 
3O9*]  For  the  columns  of  his  first  row  *were 
of  different  diameters.  And  though  they  were 
all  of  the  same  height,  from  the  bottom  of  the 
base  to  the  top  of  the  abacus,  their  proportions 
were  different;  the  contingent  remainders  in 
fee  to  some  of  the  grandchildren  having  the 
life  estate  of  one  parent  for  a  base  with  an  ex- 
terior support  by  a  buttress  of  trustees,  while 
the  remainder  to  the  children  of  John  was 
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based  upon  the  lives  of  both  of  their  parents, 
supported  by  the  same  buttress  as  the  others. 
The  columns  of  his  second  row,  constructed 
from  the  proceeds  of  his  residuary  real  and 
personal  estate,  are,  it  is  true,  not  only  of  the 
same  height,  but  also  of  the  same  diameters. 
But  here,  again,  we  find  the  same  want  of 
architectural  symmetry.  For  the  columns  of 
Susannah  and  of  the  step-daughter  are  Grecian 
Doric,  having  no  bases  whatever;  while  the 
columns  of  the  children  of  the  testator's  other 
three  daughters  are  of  the  Tuscan  order,  rest- 
ing upon  the  life  estate  of  one  parent  for  a  base, 
as  on  a  single  torus.  And  the  column  of  John's 
children  is  Roman  Doric,  based  upon  the  lives 
of  both  parents;  the  life  estates  of  the  father 
and  the  mother  forming  the  torus  and  the  astra- 
gal upon  which  the  column  of  their  children's 
interest  in  that  part  of  the  testator's  property 
stands.  Again;  by  a  codicil,  both  of  the  col- 
umns of  John's  children  were  turned  into 
modern  Gothic  by  the  binding  up  of  the  father 
and  mother  and  children  together  in  the  lower 
section  of  the  trunk  of  the  column,  supported 
as  before  by  the  buttress  of  trustees,  and  mak- 
ing the  column  to  assume  a  form  implying 
flexure  and  ramification;  which  is  a  distin- 
guishing characteristic  of  that  order  of  archi- 
tecture. With  these  strong  evidences  of  the 
testator's  want  of  architectural  taste,  and  of  the 
slight  development  of  the  bump  of  order  which 
the  cranium  of  that  honest  German  burgher 
must  have  exhibited,  it  would,  I  think,  be  un- 
safe to  place  our  decision  in  this  case  upon  the 
hypothesis  that  he  undoubtedly  intended  to 
construct  the  temple  of  his  bounty  upon  cor- 
rect architectural  principles;  or  to  distribute 
his  estate  between  his  children  and  his  step- 
daughter, and  their  children,  in  strict  mathe- 
matical proportions. 

But  to  leave  this  figure  and  return  to  the 
principles  of  legal  construction.  The  testator 
has,  in  his  will,  shown  that  the  step-daughter 
*and  her  children  were  placed  upon  [*31O 
at  least  as  favorable  a  footing  as  any  of  his  own 
children  and  their  descendants,  in  the  general 
disposition  of  his  property.  It  is  difficult  to 
conceive,  therefore,  why  he  should  have  made 
any  difference  between  them  in  this  contingent 
limitation  over  of  the  shares  of  such  of  them 
as  might  happen  to  die  without  leaving  issue. 
It  is  not  improbable  then  that  he  intended  to 
put  them  all  upon  the  same  footing  of  equality 
in  the  last  clause  of  his  will;  and  that  the 
words  "and  step-daughter"  after  "the  surviv- 
ors of  my  children"  have  been  left  out  of  this 
clause  by  a  mistake  of  the  scrivener.  There  is 
nothing  within  the  four  corners  of  the  will, 
however,  to  justify  the  court  in  saying  that 
such  a  mistake  has  actually  occurred.  The 
construction  of  this  clause  of  the  will,  there- 
fore, must  be  made  upon  the  supposition  that 
the  language  used  in  the  will  is  what  the  testa- 
tor intended  to  use  to  express  his  meaning 
in  the  disposition  of  his  property.  As  a  gen- 
eral rule  in  the  construction  of  wills,  the  tes- 
tator must  be  presumed  to  have  used  words  in 
their  ordinary  or  primary  sense,  unless  from 
the  context  of  the  will  it  appears  that  he  prob- 
ably must  have  used  them  in  some  secondary 
sense;  or  where,  by  reference  to  extrinsic  cir- 
cumstances, which  existed  at  the  time  of  mak- 
ing the  will,  or  which  must  exist  in  the  event 
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or  at  the  time  contemplated  by  the  testator,  the 
use  of  the  words  in  their  primary  sense  would 
have  rendered  the  provision  of  the  will  insen- 
sible or  inoperative.  The  word  "children"  in 
common  parlance  does  not  include  step-children 
•or  grandchildren,  or  any  others  than  the  im- 
mediate descendants,  in  the  first  degree,  of  the 
person  named  as  the  ancestor.  Here  the  pro- 
vision of  the  will  is  just  as  sensible,  by  exclud- 
ing the  step-daughter  from  a  share  in  the  por- 
tion of  the  estate  devised  to  the  children  of 
Barbara,  if  she  should  have  any,  as  it  would 
be  if  the  step-daughter  had  been  included  as 
one  of  the  testator's  children;  except  that  the 
shares  of  the  brother  and  two  surviving  sisters, 
and  of  the  children  of  Susannah,  who  died 
before  Barbara,  will  be  larger  than  they  would 
have  been  if  the  step-daughter  had  been  in- 
-cluded.  The  step-daughter,  who  survived  Bar- 
bara, could  not  take  any  interest  in  the  ulti- 
mate limitation  over  of  this  portion  of  the 
311*]  *estate,  as  one  of  the  children  of  the 
testator.  Besides,  the  will  itself  clearly  shows 
that  the  testator  used  the  word  "children"  in  its 
primary  sense  merely.  For  he  always  calls 
Margaret  his  step-daughter.and  uses  the  words 
"my  step-daughter,"  in  connection  with  "my 
•children,"  or  "my  son  and  my  daughters, 
whenever  he  refers  to  the  whole  six,  between 
whom  and  whose  children  the  real  and  personal 
estate  was  to  be  divided  and  apportioned  by 
the  previous  clauses  of  the  will. 

But  even  if  the  step  daughter  had  been  named 
in  this  last  clause  of  the  will,  as  one  of  the  per- 
sons who  was  to  take  by  survivorship,  it  would 
not  have  enabled  the  plaintiffs  to  recover  in 
this  suit  on  the  original  pleadings.  For  she 
survived  Barbara,  and  her  husband,  John  N. 
•Grenzebach,  would,  upon  her  death,  have  been 
entitled  to  a  life  estate  in  the  whole  of  her  fifth 
of  the  premises  in  controversy,  as  tenant  by 
the  curtesy;  and  would  also  have  been  a  ten- 
ant in  common  with  his  children  in  the  ulti- 
mate fee,  as  the  heir  at  law  of  his  son  William, 
who  survived  his  mother.  It  appears  by  the 
special  verdict  that  John  N.  Grenzebach  was 
living  at  the  commencement  of  this  suit.  The 
heirs  at  law  of  his  deceased  wife  could  not, 
therefore,  maintain  an  ejectment  suit,  during 
1  the  continuance  of  his  life  estate  as  tenant  by 
the  curtesy;  although  she  had  been  the  owner 
•of  one  fifth  of  the  lot  in  question  at  the  time 
of  her  death.  Adair  v.  Lott,  8  Hill,  182.  It  is 
true,  the  supposed  tenant  by  the  curtesy  was 
•one  of  the  plaintiffs  in  the  court  below  and, 
therefore,  might  have  been  entitled  to  a  verdict 
and  judgment  for  his  life  estate,  if  there  had 
been  any  proper  count  in  the  declaration 
for  that  purpose.  The  only  count,  however, 
is  upon  a  joint  title  in  himself  and  in  his  sur- 
viving children.  Previous  to  the  Revised  Stat- 
utes, when  ejectment  suits  were  brought  in 
the  name  of  a  nominal  plaintiff,  either  upon 
joint  or  separate  demises  from  the  real  parties 
by  whom  the  suit  was  instituted,  it  was  well 
settled  that  upon  a  joint  demise  from  two  or 
more  persons,  the  plaintiff  could  not  recover 
by  showing  a  title  to  the  premises  in  a  part  of 
them  only.  Treporft  case,  6  Coke  R.,  15;  Tat/ 
lorv.  Taylor,  8  A.  K.  Marsh.,  19;  D»e  v.  Butler, 
8  Wend.,  149.  And  though  the  form  of  the 
ejectment  suit  is  now  changed,  by  substituting 
3 1 2*  ]  au  allegation  of  *title  in  the  real  plaint- 
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iff,  instead  of  the  fictitious  demise  from  him  to 
the  nominal  one,  I  apprehend  that  upon  a 
count  stating  a  joint  title  in  two  or  more  plaint- 
iffs, they  must  still  show  that  each  of  them 
had  such  a  present  interest  in  the  premises  as 
would  have  enabled  them  to  join  in  a  demise. 
But  this  difficulty  was  remedied  by  the  stipula- 
tion of  the  parties. 

If  the  step-daughter  could  not  take  an  inter- 
est in  the  premises,  under  this  clause  of  the 
will,  as  one  of  the  surviving  children,  could 
her  children  take  an  interest  in  the  premises, 
during  her  life,  as  surviving  grandchildren  of 
the  testator?  I  have  before  said  that  the  term 
"proportion"  in  this  clause  of1  the  will  was 
probably  intended  to  refer  to  the  quantity  of 
estate  which  the  devisees  in  remainder  were  to 
take,  as  well  as  to  their  distributive  propor- 
tions of  the  entire  fee.  For  by  the  preceding 
clause  the  proportion  of  each  of  the  testator's 
children  in  the  personal  estate  was  one  sixth; 
to  four  of  them  for  life,  with  remainder  to 
their  children,  and  to  the  other  absolutely.  I 
think  the  partitive  proportions  which  the  sur- 
viving children  or  grandchildren  of  the  testator, 
or  both,  were  to  take  in  the  share  of  the  one 
who  had  died  without  issue,  are  indicated  by 
the  direction  that  it  should  be  divided  equally 
among  the  survivors  of  his  children  or  grand- 
children. But  then  that  equality,  both  as  to 
the  children  and  grandchildren,  is  qualified  by 
what  immediately  follows — "  in  the  same  pro- 
portion as  hereinbefore  mentioned;"  that  is,  in 
proportion  to  their  respective  interests  in  the 
testator's  residuary  personal  estate.  The  chil- 
dren of  John  and  Elizabeth  and  of  Mary  re- 
spectively had  an  interest  in  the  personal  estate, 
as  remainder-men  in  fee  after  the  termination 
of  the  life  estates  of  their  parents  therein;  and 
therefore,  the  children  of  each  collectively 
would  be  entitled  to  a  similar  interest,  as  sur- 
viving grandchildren  of  the  testator,  in  the 
share  of  their  aunt  who  died  without  issue; 
whether  their  parents  had  or  had  not  survived 
her.  But  as  the  share  of  Susannah  in  the  per- 
sonal estate  was  absolute,  the  testator  could  not 
have  intended  that  if  she  and  her  children  both 
survived"  her  sister,  who  should  die  without 
issue,  such  children,  by  this  description  of  his 
surviving  grandchildren,  should  take  a  dis- 
tributive share  in  that  portion  of  the  estate. 
They  can  only  *claim,  therefore,  as  [*313 
the  survivors  of  their  deceased  mother,  the  in- 
terest which  she  would  have  been  entitled  to 
if  she  had  survived  her  sister  Barbara.  So  as 
to  the  children  of  the  step-daughter,  who  was 
living  at  the  death  of  Barbara  without  issue. 
They  had  no  interest  in  the  personal  estate  of 
the  testator,  either  as  representatives  of  their 
mother  or  otherwise,  when  this  limitation  over 
to  the  testator's  surviving  children  or  grand- 
children took  effect;  and  could  not,  therefore, 
claim  any  proportionate  part  of  the  share  of 
Barbara,  cither  in  the  premises  in  question,  or 
in  the  personal  estate,  even  if  they  answered 
the  description  of  grandchildren  of  the  testator. 
For  it  was  not  intended  by  him  that  all  of  his 
surviving  grandchildren,  or  that  each  class  of 
them,  should  share  equally  with  his  surviving 
children  under  this  clause  of  the  will.  And  as 
the  step-daughter  did  not  answer  to  the  descrip- 
tion of  one  of  the  testator's  surviving  chil- 
dren, and  could  not  in  any  event  be  entitled  to  a 
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portion  of  the  share  of  Barbara,  either  in  the  real 
or  personal  estate,  it  was  impossible  that  her 
children  should  upon  any  contingency  take 
any  interest  in  that  share  by  representation. 

I  have,  therefore,  arrived,  at  the  conclusion 
that  the  plaintiffs  took  no  interest  in  the  prem- 
ises in  question  under  the  will  of  Casper  Samler. 
And  that  the  judgment  of  the  Supreme  Court 
was  right,  and  should  be  affirmed. 

Senator  Franklin  also  delivered  an  opinion 
in  favor  of  affirming  the  judgment  of  the  Su- 
preme Court. 

Hard,  Senator.  The  testator  devised  his 
farm  to  his  grandchildren,  and  denominated 
the  children  of  his  step-daughter  Margaret,  his 
grandchildren.  In  his  will  he  made  the  same 
provision  for  his  step-dalighter,  in  the  distribu- 
tion of  his  personal  estate,  as  for  his  other 
children,  but  in  the  last  devising  clause  he 
provided  as  follows:  "  And  it  is  further  my 
will  that  in  case  of  the  death  of  any  of  my  said 
children,  or  of  my  said  step-daughter,  then  the 
share  or  portion  of  my  estate  which  by  this  my 
will  would  have  gone  to  such  issue,  be  divided 
3 1 4*]  equally  *among  the  survivors  of  my 
children  or  grandchildren  in  the  same  propor- 
tion as  hereinbefore  mentioned." 

It  is  upon  the  construction  of  this  last  clause 
that  the  main  question  in  the  present  case 
arises.  One  of  the  daughters,  Barbara,  died 
without  issue.  The  contingency  contemplated 
in  the  will,  therefore,  happened,  and  the  ques- 
tion is,  whether  Margaret,  the  step- daughter, 
or  her  children,  are  survivors  within  the  inten- 
tion of  the  testator?  If  Margaret  be  intended, 
then  the  plaintiffs  (Margaret  being  dead)  are 
entitled  to  recover  under  a  title  by  descent  as 
her  heirs.  If  she  be  excluded  and  her  children 
included  in  the  term  "grandchildren,"  then 
they  take  by  a  direct  devise.  But  if  neither 
are  included  under  that  term,  then  the  plaint- 
iffs are  not  entitled  to  recover,  and  the  judg- 
ment below  must  be  affirmed. 

This  leads  us  to  inquire  who  the  testator  in- 
tended to  include  under  the  denomination  of 
grandchildren?  Or,  to  put  the  question  more 
explicitly,  did  he  intend  to  include  the  chil- 
dren of  Margaret  under  that  denomination? 
The  learned  judge,  in  delivering  the  opinion 
of  the  court  below,  admitted  that,  for  the  pur- 
poses of  the  first  devising  clause,  her  children 
were  called  grandchildren. and  that  the  testator 
intended  this  word  to  include  them  as  such. 

This  is  the  main  devising  clause,  as  in  it  the 
testator  has  disposed  of  his  entire  real  and 
most  of  his  personal  estate.  It  is  here,  there- 
fore, that  we  must  look  for  the  testator's  testa- 
mentary definition  and  application  of  the  term 
"grandchildren."  It  is  admitted  on  all  sides 
that  he  was  at  liberty  to  affix  his  own  defini- 
tion to  the  words  employed  by  him  in  desig- 
nating and  classifying  his  devisees,  unless  this 
would  involve  a  legal  repugnance;  and  when 
he  has  thus  adopted  his  glossary,  it  must  pre- 
vail throughout  the  instrument,  unless  in  a  sub- 
sequent part  he  expressly  excludes  it.  Shelley 
v.  Bryer,  1  Jac..  207.  The  term  "grand-chil- 
dren," therefore,  must  comprehend  the  same 
class  of  persons  in  the  last  as  in  the  first  de- 
vising clause,  and  this  would  make  the  chil- 
dren of  the  step-daughter  Margaret  co-surviv- 
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ors  of  his  deceased  daughter  Barbara  with  his- 
other  children  and  grandchildren. 

*But  it  is  contended  that  in  the  same  f*315 
clause  where  the  glossary  is  first  used,  there 
are  terms  of  express  limitation,  confining 
the  use  of  the  word  "grandchildren,"  as  com- 
prehending the  children  of  Margaret,  to  thia 
particular  devise.  The  learned  judge  who  de- 
livered the  opinion  of  the  court  below  seema 
to  have  supposed  that  the  explaining  terms  "to 
wit,"  introduced  after  the  word  "grandchil- 
dren" and  "farm,"  at  the  beginning  of  the 
first  devising  clause,  were  intended  to  desig- 
nate more  explicitly  the  class  of  persons  that 
were  to  take  under  the  denomination  there 
used.  In  this  I  think  he  was  mistaken.  There 
are  other  obscurities  embarrassing  this  partic- 
ular portion  of  the  will  which  were  much  more 
needful  of  explanation,  and  to  aid  which  the 
words  "to  wit"  were  undoubtedly  introduced. 

The  testator  had  divided  his  real  estate,  con- 
sisting of  his  farm  of  forty-seven  acres,  into 
five  portions  or  lots,  which  he  numbered  one, 
two,  three,  four  and  five.  Four  of  these  di- 
visions contained  a  trifle  less  than  six  acres 
each,  which  he  devised  to  the  children  of  his. 
step-daughter  and  of  three  of  his  other  daugh- 
ters ;  and  the  other  division  he  had  subdivided 
into  three  portions,  one  of  ten  acres  and  an- 
other of  about  six,  which  he  gave  to  the  chil- 
dren of  his  son  John,  and  of  his  daughter  Bar- 
bara,if  she  should  have  any;  leaving  a  residuary 
portion  of  his  real  estate,  containing  a  number 
of  acres,  undisposed  of.  And  as  he  had  given 
the  greater  part  to  his  grandchildren,  he  in- 
tended, as  appears  in  a  subsequent  clause,  to 
distribute  this  residuary  portion  among  his  chil- 
dren. If,  therefore,  according  to  the  hypoth- 
esis of  the  learned  judge,  that  ^particular  de- 
vise had  terminated  with  the  word  "farm,"  it 
would  have  carried  over  the  whole  real  estate  to 
his  grandchildren.  To  prevent  this,  it  became 
necessary,  therefore,  to  explain  what  he  meant 
by  farm,  and  to  render  his  object  clear  and  hia 
whole  devise  consistent,  he  added  the  worda 
"  to  wit,"  and  then  pointed  out  the  specific 
quantity  that  each  class  of  grandchildren 
should  receive. 

It  is  admitted  that,  as  a  legal  proposition, 
the  explanation  that  followed  saved  the  right* 
of  Margaret's  children,  but  it  requires  an  effort 
of  the  mind  to  suppose  that  it  was  introduced 
for  that  *purpose;  for  the  testator  must  [*3 1 6- 
be  presumed  to  have  used  the  word  "  grand- 
children" according  to  his  sense  of  its  legal 
import,  or  he  would  have  made  use  of  terma 
that  would  not  have  required  circuity  of  lan- 
guage to  make  himself  understood.  The  pre- 
sumption therefore  is,  that  the  testator  used 
the  term  "grandchildren"  to  include  the  chil- 
dren of  his  step-daughter,  in  ignorance  of  its 
limited  application;  but  from  the  necessity  of 
recurring  in  a  specific  manner  to  the  children 
of  Margaret,  in  explanation  of  another  subject 
embraced  in  the  devise,  we  are  sufficiently  in- 
formed of  his  meaning  and  intent;  and,  there- 
fore, although  it  be  true  that  he  used  language 
erroneously,  yet  he  is  saved  from  its  conse- 
quences by  the  old  maxim,  "mala  grammatics 
non  mtiat  chartam.(a) 

(a)  For  this  maxim  and  its  appplication  see- 
Broom,  Legal  Maxims,  298,  299,  and  the  cases  there 
cited. 
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But  after  the  introduction  of  the  word 
"grandchildren"  in  the  first  devising  clause  of 
the  will,  it  is  not  found  again  or  even  referred 
to  until  used  to  designate  the  persons  that  may 
take  in  right  of  survivorship;  and  here  again  it 
is  used  in  the  same  general  and  unlimited  sense. 
Nothing  appears  in  any  part  of  the  will  to  limit 
or  restrict  its  application  to  a  class  of  persons 
less  numerous  than  that  to  which  it  is  applied 
in  the  first  clause  ;  and  it  is  preposterous  to 
contend  that  any  limitation  or  restriction  can 
be  implied  short  of  the  introduction  of  some 
express  term  of  limitation.  In  the  absence  of 
this,  the  same  definition  must  attach  wherever 
the  word  occurs  in  the  same  instrument.  Shel- 
ley v.  Bryer,  1  Jac.,  207.  The  inference,  there- 
fore, is  irresistible,  that  the  testator  intended 
to  use  the  word  "grandchildren,"  in  the  last 
clause,  to  include  the  same  description  of  per- 
sons to  which  it  extended  in  the  first. 

The  court  below  was  of  a  different  opinion, 
however,  holding  that  the  word  was  restricted 
to  its  ordinary  technical  import,  after  its  use 
in  the  first  clause.  And  to  sustain  this  view  a 
number  of  cases  were  referred  to  from  the  En- 
glish books,  the  principal  one  of  which  hasal- 
3 1 7*]  ready  been  cited.  I  *allude  to  Shelley 
v.  Bryer,  1  Jac. ,  207.  As  this  case,  in  the  esti- 
mation of  the  learned  judge  who  pronounced 
the  opinion  of  the  court  below,  "is  more  mate- 
rial to  the  case  in  hand"  than  the  rest,  a  brief 
review  of  it  may  not  be  amiss. 

The  testator  in  that  case  bequeathed  his  es- 
tate to  trustees  with  directions  to  sell  it  and  in- 
vest the  proceeds  in  government  securities,  the 
annual  interest  to  be  paid  to  Susannah  Shel- 
ley, his  sister,  during  her  life;  and  after  her  de- 
cease, the  residue  to  be  divided  equally  be- 
tween his  nephews  and  nieces.  Subsequent 
to  the  execution  of  this  bequest,  Harriet  Shel- 
ley, the  plaintiff,  a  grand-niece  of  the  testator, 
was  born.  By  a  codicil  he  bequeathed  to  the 
plaintiff,  whom  he  called  his  niece,  £500  over 
and  above  her  share,  after  the  death  of  his  sis- 
ter, referring  in  the  codicil  to  that  provision 
in  the  main  devise  creating  the  remainder  to 
his  nephews  and  nieces.  At  his  decease  there 
were  several  nephews  and  two  grand  nephews 
living,  but  no  niece  or  grand-niece  except  the 
plaintiff.  The  tenant  for  life,  Susannah,  died 
ten  years  after  the  decease  of  the  testator,  leav- 
ing several  grand-nephews  and  grand-nieces 
surviving  who  were  born  after  the  death  of  the 
testator.  On  the  distribution  of  the  estate,  the 
plaintiff,  under  the  testamentary  denomination 
of  niece,  claimed  a  distributive  share  by  virtue 
of  the  codicil,  and  the  question  was,  whether 
she  was  entitled  to  take  as  one  of  the  legatees. 
On  the  hearing,  Sir  Thomas  Plumer,  Master 
of  the  Rolls,  confessed  his  embarrassment  in 
arriving  at  a  satisfactory  conclusion.  He  con- 
ceded that  the  testator,  by  calling  the  plaintiff 
his  niece,  had  made  her  so  in  law,  but  added: 
"  The  difficulty  is.  that  if  the  words  are  to  be 
extended  with  respect  to  the  plaintiff,  the  same 
must  be  done  as  to  the  other  great  nephews 
and  great  nieces,  and  both  the  classes,  includ- 
ing parents  and  children,  must  take  together 
under  the  same  denomination.  But  it  would 
be  contrary  to  the  authorities  to  interpret  a 
term  having  an  appropriate  application  to  one 
class,  'as  extending  to  two  classes,  compris- 
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ing  both  parents  and  children."  The  plaintiff 
was  accordingly  allowed  only  the  £500. 

That  case -was  decided  against  the  claimant 
upon  the  well  settled  rule,  that  where  the  in- 
tention of  the  testator,  if  followed  *out.  [*3 1 8 
would  lead  to  a  legal  repugnance,  and  this  can 
be  avoided  by  a  return  to  the  natural  meaning 
of  words,  their  artificial  import  shall  be  reject- 
ed. It  was  conceded  that  under  other  circum- 
stances the  secondary  use  of  the  word  "niece" 
would  have  determined  its  legal  import ;  and 
although  the  use  as  applied  to  a  grand  niece 
was  found  for  the  first  time,  and  the  only  time, 
in  the  codicil,  it  would  still  have  extended  the 
testamentary  claim  of  the  grand-niece  to  an 
equal  right  with  the  other  nephews  and  nieces 
in  the  estate  in  remainder.  But  to  admit  it 
there,  would  have  presented  the  strange  incon- 
gruity of  including  persons  in  different  degrees 
of  relationship,  such  as  parents,  children, 
uncles,  nephews,  etc.,  under  the  same  denom- 
ination; and,  therefore,  propter  necemtatem  the 
general  rule  could  not  apply.  No  such  circum- 
stances embarrass  the  case  at  bar;  and  there- 
fore, by  stripping  that  case  of  them,  it  is  ren- 
dered authority  decidedly  favorable  to  the 
plaintiff  in  error.  It  corroborates  the  most  im- 
portant principle  contended  for  by  him,  viz. : 
that  the  definition  adopted  by  the  testator,  in 
describing  the,  persons  who  are  to  take,  fixes 
the  legal  import,  under  the  exceptions  just 
stated,  for  the  purposes  of  his  devise. 

If  the  views  here  presented  are  correct,  there 
can  be  no  doubt  that  the  testator  intended,  un- 
der the  word  "grandchildren, "used  in  the  last 
devising  clause,  to  include  the  children  of 
Margaret.  But  whether  the  plaintiffs  shall  take 
by  a  direct  devise,  or  whether  their  claim  rests 
upon  another  species  of  title,  is  to  be  ascer- 
tained by  the  settlement  of  a  further  question 
raised  in  this  case. 

In  the  last  devising  clause  of  the  will  the  tes- 
tator provides  that,  in  case  of  the  death  of  one 
of  his  legatees,  without  issue,  the  portion 
which  such  issue  would  have  taken  shall  pass 
to  the  survivors  of  his  children  and  grandchil- 
dren. Was  Margaret,  the  testator's  step  daugh- 
ter, intended  to  be  included  under  the  denom- 
ination of  children? 

There  is  certainly  much  inferential  evidence 
disclosed  by  the  will  of  the  testator's  intention 
to  provide  for  Margaret  as  one  of  his  children; 
but  so  far  as  words  represent  intentions,  the 
legal  import  makes  strongly  against  her  claim. 
True,  he  *starts  with  the  apparent  in-  [*31t> 
trillion  of  making  equal  provision  in  all  re- 
spects for  Margaret  and  his  own  children.  In 
the  most  important  provision  he  calls  her  chil- 
dren his  grandchildren,  and  treats  them  as 
such  throughout  the  will.  In  creating  the  sur- 
vivorship in  the  last  clause,  they  are  included 
as  his  grandchildren.  So,  too,  in  the  provision 
made  for  his  children  he  does  not  forget  to 
distribute  to  her  a  portion  equal  to  the  rest,  in 
the  residuary  portion  of  his  real  estate  and  in 
his  personal  property.  But  in  all  these  provis- 
ions he  contradistinguishes  her  from  his  other 
children  by  the  truly  descriptive  name  and 
style  of  stepdaughter;  and  this  he  does  in  every 
place  until  he  comes  to  the  clause  creating  the 
contingent  remainder,  where,  In  the  use  of  the 
terms  designating  the  survivors,  the  word 

801 


319 


COURT  OP  ERRORS,  STATE  OP  NEW  YORK. 


1843 


"children"  is  used,  but  the  terra  "step  daugh- 
ter" is  omitted.  The  strict  legal  and  proper 
construction  of  the  clause  would  clearly  exclude 
Margaret  from  the  right  of  survivorship. 

Whatever  might  have  been  the  design  of  the 
testator,  and  however  strongly  and  plainly  his 
intention  may  be  indicated  in  other  portions  of 
the  will  to  include  Margaret  as  one  of  his  chil- 
dren, for  the  purposes  of  the  right  of  survivor- 
ship, the  terms  used  are  too  strong  and  une- 
quivocal to  admit  of  a  construction  different 
from  their  legal  import. 

The  plaintiffs  have,  therefore,  a  right  to  re- 
cover under  a  title  derived  directly  from  the 
devise,  and  the  judgment  below  should  be  re- 
versed. 

Hopkins,  Senator.  The  case  is  shortly  this. 
The  testator,  after  a  life  estate  to  his  wife,  de- 
vised his  farm  to  his  "grandchildren,"  to  wit: 
to  the  children  of  his  step-daughter  Margaret 
one  parcel ;  to  the  children  of  his  daughter  Su- 
sannah one  parcel;  to  the  children  of  his  daugh- 
ter Elizabeth  one  parcel;  to  the  children  of  his 
son  John  another  parcel;  to  the  children  of  his 
daughter  Barbara,  if  she  should  have  any,  an- 
other parcel, and  to  the  children  of  his  daughter 
Mary,  if  she  should  have  any,  another  parcel. 
After  other  provisions,  the  testator  further 
wills  that  in  case  of  the  death  of  any  of  his  said 
children,  or  of  his  said  step  daughter,  without 
32O*]  lawful  issue,  the  share  of  his  *estate 
which  by  his  will  would  have  gone  to  such  is- 
sue shall  be  equally  divided  among  the  surviv- 
ors of  his  children  or  grandchildren,  in  the 
same  proportion  as  thereinbefore  mentioned. 

It  is  conceded  that  the  testator  has  declared 
that  by  the  term  "grandchildren"  in  the  first 
clause,  he  means  to  include  the  children  of  his 
step-daughter,  and  that  they  must  take  under 
that  clause;  but  it  is  denied  that  they  take  any- 
thing under  the  latter  clause.  The  testator 
having  in  the  commencement  of  his  will  de- 
clared what  he  means  by  the  use  of  certain 
words,  I  see  no  reason  why  the  same  meaning 
should  not  be  attached  to  the  same  words 
throughout  the  will,  unless  he  has  declared  a 
different  meaning  to  be  given  to  them  in  other 
places.  If  the  latter  clause  had  followed  the 
first  in  immediate  connection,  as  I  think  it 
might,  without  affecting  the  general  purpose  as 
regards  the  real  estate,  the  question  could  hard- 
ly have  arisen.  The  latter  clause  provides  for 
the  disposal  of  the  property  mentioned  in  the 
first  clause,  in  case  of  the  death  of  any  of  his 
children  or  of  his  step  daughter  without  issue; 
and  1  see  no  reason  to  suppose  that  the  testa- 
tor intended  to  attach  a  different  meaning  to 
the  words  used  in  the  last  clause  from  those 
used  in  the  first.  I  discover  no  reason  why  a 
different  meaning  should  be  given  because,  for 
convenience  in  drawing  the  will  and  to  include 
the  contingent  disposition  of  the  personal  prop- 
erty, the  latter  clause  is  disconnected  from  the 
former. 

The  expression  "in  the  same  proportion  as 
hereinbefore  mentioned,"  used  in  the  latter 
clause,  cannot  so  well  be  explained  upon  any 
other  view  of  the  case.  The  share  which  upon 
the  death  of  any  party  would  go  to  others  could 
not  go  in  the  same  proportions,  that  is  of  sixths 
previously  mentioned  in  regard  to  personal 
property;  for  the  division  could  only  be  into 
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fifths  or  some  less  shares.  I  think  the  expres- 
sion was  intended  to  indicate  that  the  children 
of  his  step-daughter  were  to  be  included  among 
his  grandchildren  in  the  same  manner  as  there- 
inbefore mentioned. 

A  difficulty  was  suggested  in  my  mind  aris- 
ing out  of  the  pleadings,  but  I  discover  that 
it  is  avoided  by  a  stipulation  contained  in  the 
bill  of  exceptions  that  judgment  be  rendered  as 
*the  rights  of  the  parties  may  appear,  [*321 
without  beinj|  restricted  by  the  pleadings. 

With  the  views  I  have  expressed  of  the  in- 
tention of  the  testator  as  they  appear  in  the 
will,  I  think  the  judgment  below  should  be 
reversed. 

Senator  Root  also  delivered  an  opinion  in 
favorof  reversing  the  judgment  of  the  Supreme 
Court. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  Reversal — Senators  Dixon,  Ely,  Hard, 
Hopkins,  Lawrence,  Lott,  Putnam,  Rhodes,  Root, 
Sherwood.  Strong,  Works  and  Wright— 13. 

For  affirmance — THE  CHANCELLOR  and  Sen- 
ators Bartlit.  Bockee,  Chamberlain,  Denniston, 
Deyo,  Franklin,  Mitchell,  Platt,  Porter  and 
Scott.— 11. 

Reversing— 23  Wend.,  513. 
Reviewed— 3  N.  Y.,  541. 

Cited  in— 3  Barb.  Ch.,  509:  4  Trans.  App.,  493;  18 
Hun,  156 ;  1  Bradf .,  255 ;  61  How.  Pr.,  52 ;  36  Mich.,  243. 


BUTTON 

v. 

THE  AMERICAN  INSURANCE  COM- 
PANY. 

Marine  Insurance — Time  Policy — Meaning  of 
Phrase  "At  Sea." 

In  a  time  policy  upon  a  vessel  for  one  year  from 
January  21, 1835,  it  was  stipulated  that  if  she  was  at 
sea  at  the  expiration  of  the  term,  the  risk  should 
continue,  at  the  same  rate  of  premium, until  her  ar- 
rival at  the  port  of  destination.  She  sailed  from  N. 
Y.,  intending  to  proceed  to  St.  Barts  and  Curacoa, 
and  then  return ;  but  after  landing  at  those  places, 
she  went  to  St.  Thomas  for  the  purpose  of  taking  in 
cargo,  where  she  arrived  January  6,  1836.  Having 
encountered  severe  storms  on  her  way  to  St.  Thom- 
as, she  was  necessarily  detained  there  for  repairs 
until  January  22, 1836,  when  she  commenced  taking 
in  cargo,  and  sailed  for  N.  Y.  on  the  30th,  but  was 
stranded  and  lost  on  the  voyage.  Held,  that  she  was 
not  at  sea  when  the  time  specified  in  the  policy  ex- 
pired, but  in  a  port  of  destination,  and  that  the  un- 
derwriters were,  therefore,  discharged. 

But  if  a  vessel  is  driven  by  stress  of  weather  from 
her  voyage  into  a  port  of  necessity,  or  is  captured 
and  carried  there  by  superior  force,  she  is  still  at  sea 
within  the  meaning  of  such  a  policy.  Per  Walworth, 
Chancellor. 

Cltations-14  Mass..  31 :  20  Pick.,  275  ;  3  Hill.  118% 

ON  *error  from  the  Supreme  Court.  [*322 
Hutton  sued  the  American  Insurance  Com- 
pany in  the  Superior  Court  of  the  City  of  N.  Y., 
on  a  policy  of  insurance  upon  the  brig  Cham- 
pion, and  recovered  judgment  for  $8,694.73, 
which  was  afterwards  reversed  by  the  Su- 
preme Court.  For  most  of  the  facts  proved  on 
the  trial,  and  the  reasons  of  the  Supreme  Court 
for  reversing  the  judgment,  see,  24  Wend., 
330,  et  seq.  Some  additional  facts  connected 
with  the  case  are  stated  in  the  following  opin- 
ion of  the  Chancellor. 

Mr.  G.  Griffin,  for  the  plaintiff  in  error. 
1.  A  policy  on  time  always  contemplates  and 
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sanctions  trading  voyages;  and, within  the  time 
limited,  they  may  be  pursued  to  any  ports  or 
places  whatever.  Coggeshall  v.  Ins.  Co., 3  Wend. , 
283.  2.  A  long  time  policy  is  more  advanta- 
geous to  the  insurers  than  a  short  one  if  the  pre- 
mium is  proportional, and  the  vessel  continues 
seaworthy;  and,  with  the  concurrence  of  these 
circumstances,  the  insurers  gain  by  any  exten- 
sion of  the  original  time.  3.  It  was  well  known 
to  both  parties  that  N.  Y.  was  the  home  port 
of  the  vessel  in  question  ;  and  it  was  of  course 
well  understood  that,  whithersoever  the  vessel 
should  proceed  during  the  year  named  in  the 
policy,  N.  Y.  was  to  be  the  port  of  her  final 
destination.  4.  The  vessel  sailed  from  her  home 
port  on  the  trading  voyage  in  which  she  was 
lost,  one  hundred  days  before  the  year  named 
in  the  policy  had  expired;  and  had,  therefore, 
ample  time  to  accomplish  the  voyage  out  and 
home  within  the  year,  if  she  had  not  been  de- 
layed by  extraordinary  sea  perils,  it  being  in 
proof  that  seventy-five  days  was  sufficient  for 
the  accomplishment  of  the  voyage  round.  5. 
The  special  provision  in  the  policy  that,  if  the 
vessel  was  at  sea  at  the  end  of  the  year,  the 
risk  should  continue  at  the  same  rate  of  premi- 
um until  her  arrival  at  the  port  of  destination, 
was  intended  to  afford  protection  to  the  vessel 
until  her  arrival  at  her  final  or  home  port,viz. : 
at  the  Port  of  N.  Y.,  should  she  happen  to  be 
from  home  at  the  expiration  of  the  year.  6. 
Before  the  expiration  of  the  year  the  vessel  had 
323*]  contracted  to  proceed  toN.  Y.  *direct, 
and  had  engaged  freight  for  the  passage,  and 
was  undergoing  repairs  to  enable  her  to  ac- 
complish it.  When  the  year  expired  the  vessel 
was  bonafide  bound  direct  to  N.  Y.,and  would 
have  been  actually  on  the  high  seas  in  the  pros- 
ecution of  such  direct  passage  home,  had  she 
not  been  detained  by  sea  damage,  and  the  con- 
sequent necessity  of  repairs.  7.  The  detention 
of  the  vessel  beyond  the  year  by  needful  re- 
pairs at  the  port  of  necessity,  should  not  de- 
prive the  assured  of  the  extended  time  allowed 
by  the  special  provision  in  the  policy.  8.  Dur- 
ing the  whole  period  of  her  absence  from  home 
in  the  prosecution  of  her  trading  voyage,  the 
vessel  was  at  sea,  within  the  true  meaning  of 
the  policy,  including  the  time  of  her  detention 
in  ports,  as  well  as  the  time  of  her  sailing  on 
the  high  seas.  Woodv.  Ins.  Co.,  14  Mass.,  31; 
Bowen  v.  Ins.  Co.,  20  Pick.,  275;  Ins.  Co.  v.  Ty- 
sen.  3  Hill.  118. 

Messrs.  J.  Duer  and  D.  Lord,  Jr.,  for  the 
defendants  in  error.  1.  The  vessel,  at  the  ex- 
piration of  a  year  from  the  commencement  of 
the  policy,  was  not  at  sea  within  the  meaning 
of  the  clause  in  question,  but  in  a  port  of  des-' 
tination.  Lapham  v.  Int.  Co.,  24  Pick.,  1.  2. 
The  words  "  at  sea"  are  to  be  understood  ac- 
cording to  the  phrases  in  connection  with  them, 
and  are  defined  in  this  policy  by  the  words 
"pwaage"  and  "port  of  destination."  Bowenv. 
Ins.  Co.,  20  Pick.,  278. 

The  Chancellor.  This  suit  is  upon  a 
lime  policy,  on  the  brie  Champion,  for  twelve 
months,  commencing  January  21.  1835  ;  aver- 
age, if  any,  to  be  settled  each  passage.  And 
the  policy  contains  this  special  clause  as  to  the 
continuance  of  the  risk,  upon  which  the  con- 
troversy in  the  present  suit  arises:  "If  at  sea 
at  the  expiration  of  the  term,  the  risk  to  con- 
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tinue,  at  the  same  rate  of  premium,  until  her 
arrival  at  the  port  of  destination." 

There  is  nothing  in  the  policy  or  in  the  proof 
to  show  where  the  brig  was  at  the  time  of  the 
execution  of  the  policy,  or  in  what  particular 
business  or  trade  she  was  then  engaged  ;  but 
*about  eight  months  afterwards  she  [*324 
was  in  N.  Y.,and  sailed  from  there  as  a  freight 
vessel,  for  St.  Barts,  Cura?oa  and  Maracaibo, 
part  of  her  cargo  being  destined  for  each  of 
those  places,  and  intending  again  to  return  to 
N.  Y.  On  her  passage  to  St.  Barts  she  sustained 
considerable  damage.and  after  discharging  the 
part  of  her  cargo  destined  for  that  place,  she 
went  to  St.  Thomas,  which  was  the  nearest 
port  where  full  repairs  could  be  made.  While 
there  the  master  learned  that  Maracaibo  was  in 
a  state  of  insurrection.  And  a  cargo  of  coffee 
having  been  landed  at  St.  Thomas,from  a  con- 
demned vessel,  destined  for  Philadelphia,  he 
made  an  arrangement  to  return  from  Curacoa, 
after  landing  the  rest  of  his  cargo  there,  if  he 
found  it  unsafe  to  proceed  to  Maracaibo,  and 
to  take  the  coffee  on  freight  for  Philadelphia  ; 
that  arrangement,  however,  not  to  be  binding 
unless  he  should  return  to  St.  Thomas  within 
thirty  days.  The  brig  having  completed  her 
repairs  left  St.  Thomas  December  4, 1835,  and 
arrived  at  Curacoa  on  the  8th  of  that  month  ; 
where  she  discharged  the  part  of  her  cargo 
originally  destined  for  Maracaibo,  as  well  as 
that  which  was  intended  for  Curacoa.  She 
sailed  from  Curacoa  December  20,  for  St. 
Thomas,  in  ballast,  with  the  intention  of  tak- 
ing the  cargo  of  coffee  which  had  been  condi- 
tionally engaged  at  the  latter  place  and  pro- 
ceeding to  Philadelphia.  But  having  encoun- 
tered heavy  storms  on  the  passage, she  did  not 
arrive  at  St.  Thomas  until  after  the  thirty  days 
had  expired  ;  when  it  was  found  that  another 
vessel  had  been  engaged  to  carry  on  the  coffee. 
The  master  then  commenced  taking  in  ballast 
with  the  intention  of  returning  to  Curacoa. 
But  finding  the  brig  was  leaking  badly,  a  sur- 
vey was  had  January  9,  and  it  was  found  nec- 
essary to  strip  her  bottom  and  copper  it  anew. 
It  was  then  determined  to  take  in  what  freight 
could  be  procured  there,  as  soon  as  the  repairs 
could  be  completed,  and  proceed  toN.  Y.  She 
was  accordingly  put  up  for  freight  for  N.  Y. 
as  early  as  January  13.  1836 ;  and  when  her 
repairs  were  completed,  the  day  after  the  twelve 
months  expired,  about  half  a  cargo  had  been 
engaged.  January  25  she  commenced  taking  in 
her  freight  which  had  been  engaged  ;  and  on 
*the  31st  of  that  month  she  sailed  for  [*325 
N.  Y.,  but  was  totally  lost  on  her  passage.  The 
question  to  be  decided  upon  this  state  of  facts 
is,  whether  the  brig  Champion  was  at  sea  Jan- 
uary 21, 1836,  within  the  true  intent  and  mean- 
ing of  this  clause  in  the  policy. 

As  the  policy  provides  that  if  the  vessel  is  at 
sea  at  the  expiration  of  the  twelve  months,  the 
risk  shall  continue  until  her  arrival  at  the  port 
of  destination,  the  term  "atsea"  is  necessarily 
placed  in  contrast  with  a  port  of  destination. 
And  if  she  was  in  one  of  her  ports  of  destina- 
tion, for  any  of  the  purposes  of  the  voyage,  at 
that  time,  she  was  not  at  sea  so  as  to  entitle  the 
underwriters  to  an  additional  pro  rata  premi- 
um; and  of  course  the  risk  was  not  extended 
beyond  the  twelve  months.  This  is  not  a  policy 
entered  into  with  reference  to  any  particular 
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voyage,  or  to  or  from  any  specified  ports  or 
places  ;  but  it  is  a  general  policy  upon  jime, 
commencing  upon  a  particular  day,  wherever 
the  brig  might  be  at  that  time,  and  covering 
all  sea  risks  that  she  might  incur  during  the 
twelve  months,  either  by  lying  in  port  or  sail- 
ing from  port  to  port  in  any  part  of  the  world. 
The  obiect  of  this  special  clause,  therefore, 
could  not  have  been  intemle.il  to  continue  the 
risk  until  the  brig  actually  arrived  at  the  port 
where  her  owner  resided,  if  she  happened  to  be 
absent  from  that  port  at  the  time  the  twelve 
months  expired.  For  upon  such  a  construc- 
tion, if  the  brig  had  been  at  Baltimore  January 
21,  1886,  she  might  have  taken  in  a  cargo  upon 
the  usual  trading  voyage  by  the  way  of  Cape 
Horn  and  the  Pacific,  to  the  East  Indies  or 
China,  and  back  by  England  to  N.  Y.  In  fact 
there  would  be  no  termination  of  the  risk  un- 
til the  brig  was  actually  lost,  or  was  sold  by  the 
assured,  so  long  as  she  continued  to  carry 
freight  from  port  to  port  without  returning  to 
N.  Y.,  where  it  is  said  the  plaintiff  resides. 

The  object  of  this  clause  in  a  general  time 
policy  is  to  my  mind  perfectly  plain  and  sensi- 
ble. The  assured  wishes  to  employ  his  vessel 
in  such  manner,  and  in  the  prosecution  of  such 
passages  from  port  to  port,  or  otherwise,  as  he 
may  from  time  to  time  suppose  will  be  most, 
profitable  to  himself;  without  the  necessity  of 
taking  out  a  new  policy  for  each  voyage,  and 
326*]*running  the  risk  of  losing  his  insur- 
ance by  a  deviation,  if  he  happens  to  change 
his  mind  after  the  premium  upon  a  particular 
voyage  has  been  paid  or  secured.  This  he  does 
by  taking  a  general  policy  on  time  merely. 
And  as  the  master  of  his  vessel  can  generally 
communicate  with  him  from  any  port  to  which 
she  shall  from  lime  to  time  be  destined  in  the 
prosecution  of  her  business,  in  season  to  renew 
the  policy,  before  the  news  of  a  subsequent 
loss  will  have  arrived  so  as  to  prevent  renewal, 
there  is  no  necessity  of  continuing  the  risk 
where  she  is  in  such  a  port  at  the  expiration 
of  the  period  mentioned  in  the  time  policy. 
But  if  the  vessel  was  at  sea  when  the  time  ex- 
pired, especially  if  she  had  been  long  absent 
from  the  last  port  to  which  she  had  been  pre- 
viously destined,  the  owner  would  not  get  the 
requisite  information  as  to  the  state  of  the  ves- 
sel to  enable  him  to  obtain  a  new  policy  until 
she  arrived  at  her  next  port  of  destination. 
And  the  object  of  this  special  clause  was  to 
provide  for  such  a  case.  The  difference  be- 
tween the  two  cases  may  be  illustrated  by  that 
which  we  are  now  considering.  Here  the  brig 
sailed  from  Curacoa  to  St.  Thomas,  as  one  of 
her  ports  of  destination,  expecting  to  arrive 
there  within  the  thirty  days,  and  to  take  from 
there  a  full  freight  for  Philadelphia.  If  she 
had  not  met  with  the  storm,  which  disabled 
her,  she  would  have  been  on  her  voyage  to 
Philadelphia,  as  her  next  port  of  destination, 
at  the  time  the  twelve  months  expired.  And 
being  at  sea,  the  owner  might  not  be  able  to  get 
the  requisite  information  as  to  her  situation,  to 
obtain  a  new  policy,  until  she  arrived  at  that 
port.  But  being  detained  at  St.  Thomas, which 
was  her  last  port  of  destination  previous  to  the 
expiration  of  the  stipulated  time  for  the  termi- 
nation of  the  risk,  the  master  was  enabled  to 
write  from  there,  to  his  owner,  January  13 ; 
showing  the  situation  of  the  vessel,  and  that 
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she  was  put  up  for  freight,  for  N.  Y.,  as  soon 
as  her  repairs  should  have  been  completed,  and 
also  stating  facts  from  which  it  was  apparent 
that  she  would  not  be  able  to  leave  that  port 
previous  to  the  21st  of  the  month,  when  the 
risk  would  terminate.  That  letter,  which  con- 
tained all  the  requisite  information  to  enable 
the  owner  to  renew  the  policy  on  time,  or  to 
insure  the  brig  upon  the  particular  voyage 
*frpm  St.  Thomas  to  N.  Y.,  actually  [*327 
arrived  in  Philadelphia  the  same  day  she  sailed 
on  that  voyage,  and  was  received  by  the  plaint- 
iff February  3.  So  that  he  had  ample  time  to 
have  renewed  his  insurance  before  any  news  of 
the  subsequent  disaster  was  received.  For  the 
brig  was  not  lost  until  more  than  a  fortnight  af- 
ter the  letter  of  January  13  had  been  received 
by  him  in  N.  Y. 

Neither  of  the  cases  cited  by  the  plaintiff's 
counsel,  from  the  reports  of  Massachusetts,  are 
like  the  present.  And  the  actual  decisions  in 
those  cases  cannot  well  be  questioned,  though 
the  language  of  the  judge  who  delivered  the 
opinion  of  the  court  in  one  of  them  went  much 
further  than  was  called  for  by  the  facts  in  the 
case,  or  the  terms  of  the  policy.  In  Wood  v. 
Ins.  Co.,  14  Mass.,  31,  the  special  clause,  in 
case  the  vessel  should  be  at  sea  at  the  expira- 
tion of  the  specified  time,  continued  the  risk 
until  her  arrival  at  a  port  of  discharge.  The 
vessel  sailed  from  Beverly  for  Amsterdam 
within  the  twelve  months  specified  in  the  poli- 
cy, and  was  captured  and  carried  into  Bristol, 
and  was  afterwards  released  and  proceeded  on 
her  voyage  to  Amsterdam.  But  she  was  taken 
by  a  French  privateer  before  she  arrived  there. 
The  loss  occurred,  therefore,  before  she  reached 
her  port  of  discharge;  whether  that  port  was 
Amsterdam  to  which  she  was  bound  when  she 
was  forcibly  carried  into  Bristol,  or  Beverly 
from  whence  she  sailed  upon  that  particular 
voyage.  But  the  twelve  months  having  expired 
while  she  was  detained  at  Bristol,  the  question 
arose  whether  she  was  to  be  considered  as  then 
at  sea  within  the  intent  and  meaning  of  the 
policy.  And  the  court  decided  that  she  was. 
Where  a  vessel  is  driven  by  stress  of  weather 
into  a  port  of  necessity,  or  is  captured  and  car- 
ried there  by  superior  force,  she  is,  undoubt- 
edly, at  sea  in  reference  both  to  her  last  port  of 
departure  and  to  her  port  of  destination  at  the 
time  the  disaster  occurred;  and  she  certainly  is. 
so  in  reference  to  her  intended  port  of  dis- 
charge. I  think  that  case,  therefore,  was  right- 
ly decided,  and  in  conformity  with  the  proba- 
ble intention  of  the  parties  to  the  contract.  But 
if  Amsterdam  was  intended  to  be  a  port  of  dis- 
charge* of  that  vessel,  and  the  twelve  [*32& 
months  had  expired  after  she  had  arrived  in 
safety  at  that  port,  I  cannot  concur  in  the  opin- 
ion of  the  learned  Chief  Justice  that  this 
clause  of  the  policy  would  have  continued  the 
risk  until  the  return  of  the  vessel  to  the  port 
from  whence  she  last  sailed  in  the  United 
States.  For  the  language  of  the  policy  contin- 
uing the  risk  only  until  she  arrives  at  a  port  of 
discharge,  shows  that  the  parties  could  not 
have  contemplated  any  such  continuance  be- 
yond the  specified  time,  if  she  was  in  fact  in 
any  port  of  discharge  when  the  time  expired. 
In  other  words,  the  vessel  would  not  then  be 
at  sea  within  the  intent  and  meaning  of  this 
clause  of  the  policy. 
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In  the  case  of  Bowen  v.  Ins.  Co..  20  Pick., 
275,  the  terms  of  the  special  clause  were,  that 
if  the  vessel  should  be  at  sea  when  the  year  ex- 
pired, the  risk  was  to  continue  until  her  arriv- 
al at  her  port  of  destinatioa  and  discharge,  at 
a  pro  rata  premium;  and  in  another  policy  the 
words  "on  a  passage"  were  substituted  for  "at 
sea."  The  vessel  had  actually  started  on  her 
voyage,  but  had  not  gotten  into  the  broad 
ocean,  when  the  time  expired.  And  it  was  very 
properly  held  that  she  was  not  at  a  port  of  des- 
tination and  discharge;  but  was  at  sea  and  on 
her  passage  to  such  port  when  the  specified 
time  expired,  and  that  the  risk,  therefore,  con- 
tinued until  her  arrival  at  such  port. 

In  the  case  of  Ins.  Co.  v.  Tysen,  3  Hill,  118, 
the  special  clause  extended  the  risk  until  the 
arrival  of  the  vessel  at  her  port  of  destination 
in  the  United  States.  And  the  court  having 
decided  that  she  had  started  on  her  voyage 
from  Rotterdam  to  Newcastle  upon  Tyue, 
when  the  term  specified  in  the  policy  termi- 
nated, the  risk  was  continued  to  her  port  of 
destination  in  the  United  States,  notwithstand- 
ing she  continued  her  voyage  to  Newcastle  be- 
fore she  proceeded  to  the  United  States.  But 
there  is  nothing  in  that  decision  which  in  the 
least  conflicts  with  the  decision  of  the  same 
court  in  the  case  now  under  consideration. 
Here  the  risk  was  not  extended  to  the  port  of 
destination  of  the  brig  in  the  United  States, 
even  if  she  was  at  sea  at  the  termination  of 
329*]  the  twelve  months,  but  *until  she  ar- 
rived at  her  port  of  destination.  Her  last  port 
of  destination  when  she  was  at  sea,  after  she 
left  Curacoa,  was  St.  Thomas;  for  she  intend- 
ed to  go  there  for  the  cargo  of  coffee.  But 
whether  her  next  port  of  destination  would  be 
Philadelphia,  or  Curapoa,  or  N.  Y.,  depended 
upon  contingent  events.  She  was,  therefore, 
in  one  of  her  ports  of  destination  at  the  expira- 
tion of  the  twelve  months;  and  not  at  sea 
within  the  terms  or  the  true  intent  and  mean- 
ing of  this  special  clause  in  the  policy. 

I  have  no  doubt,  therefore,  that  the  decis- 
ion of  the  court  below  was  right;  and  that  the 
judgment  ought  to  be  affirmed. 

Senator  Bockee  delivered  an  opinion  in 
favor  of  affirming  the  judgment  of  the  Su- 
preme Court,  and  Senators  Hopkins  and 
Putnam  in  favor  of  reversing  it. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows : 

For  reversal  —  Senators  Dickinson,  Ely, 
Faulkner,  Hard,  Hopkins,  Lawrence,  Mitchell, 
Putnam  and  Rhoades — 9. 

For  affirmance — The  PRESIDENT,  the  CHAN- 
CELLOR, and  Senators  Bartlit,  Bockee,  Dennis- 
ton,  Deyo,  Duon,  Franklin,  Lott,  Platt,  Porter, 
Root,  Scovil  and  Wright— It. 

Cited  iQ-88  N.  Y.,  157. 
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Award  on  Arbitration  Must  Be  within  Submis- 
sion— Parol  Evidence  to  Invalidate  an  Award. 


NOTE.—  Arbitration  and  award— Award  mutt  lie 
irithin  the  tuibmtHton.  See,  for  classified  citation  of 
itftteti.  Outer  v.  Wellington,  I  Hill,  319,  note  ;  Died- 
rick  v.  Klchley,  2  Hill. 271,  note. 

Parol  evidence.  See,  Swick  v.  Sears,  1  Hill,  17  note. 

HILL  7. 


The  power  of  arbitrators  is  confined  to  the  mat- 
ters submitted,  and  if  they  exceed  that  limit  their 
award  will,  in  general,  be  void. 

Oral  evidence  may  be  given  to  invalidate  an  award 
by  showing  that  the  arbitrators  exceeded  their 
powers,  though  the  submission  and  award  are  in 
writing  and  under  seal. 

The  rule  is  the  same  in  this  respect  both  at  law 
and  in  equity. 

Citations— 2  R.  S.,  541 ;  16  East,  58;  6  Pick.,  269:  3 
Yeates,564;  18  Me..  251. 

ON  ERROR  from  the  Supreme  Court.  But- 
ler sued  The  Mayor,  etc. ,  in  the  Superior 
Court  of  the  City  of  N.  Y.,  and  obtained  judg- 
ment, *but  in  consequence  of  certain  [*33O 
decisions  at  the  trial  a  portion  of  his  claim  was 
excluded.  He  accordingly  made  a  bill  of  ex- 
ceptions, and  brought  error  to  the  Supreme 
Court,  where  the  judgment  of  the  Superior 
Court  was  affirmed.  For  the  facts  of  the  case 
and  the  opinion  of  the  Supreme  Court  see  1 
Hill,  489,  el  seq. 

Mr.  C.  O'Conor,  for  plaintiff  in  error. 

Mr.  S.  Stevens,  for  defendants  in  error. 

Bockee,  Senator.  The  submission  in  this 
case  is  very  particular,  and  is  limited  to  the 
appraisement  of  the  diminished  or  increased 
cost  consequent  upon  any  alteration  in  the 
form,  proportions  or  construction  of  the  build- 
ing called  the  "  Halls  of  Justice." 

Nothing  is  more  clear  than  that  the  power 
of  arbitrators  or  an  umpire  does  not  extend  to 
any  matter  or  thing  not  included  in  the  terms 
of  the  submission.  It  is  evident  from  the  face 
of  this  award  that  the  terms  of  the  submission 
have  not  been  complied  with.  The  arbitrators 
determine  that  the  plaintiff  is  entitled  to  re- 
ceive from  The  Mayor,  Aldermen  and  Com- 
monalty of  the  City  of  N.  Y.  the  sum  of 
$2,385.29,  for  the  increased  cost  of  said  build- 
ings, after  he  shall  have  filled  up  the  outside 
paved  ways.  This  latter  provision  is  clearly 
out  of  the  submission,  and  is  void.  It  may  be 
rejected  as  surplusage,  and  would  not  invali- 
date other  parts  of  the  award,  if  they  are  with- 
in the  scope  of  the  authority  delegated  to  the 
arbitrators. 

There  was  no  power  delegated  to  the  arbi- 
trators except  to  declare  the  appraised  value 
on  the  increased  or  diminished  cost  of  the  al- 
teration in  the  plan  and  construction  of  the 
building.  They  determined  that  the  plaintiff 
was  entitled  to  receive  $2,385.29  from  the  de- 
fendants for  the  increased  cost  of  the  build- 
ing. The  appraised  value  may  have  been  more 
or  less,  and  there  is  room  for  the  suggestion 
that  the  arbitrators  may  have  determined  from 
an  adjustment  of  the  mutual  accounts  of  the 
parties  that  the  plaintiff  was  entitled  to  receive 
this  sum. 

*The  plaintiff  offered  to  prove  on  the[*331 
trial  that  the  arbitrators  had  allowed  against 
him  a  large  sum  for  defective  workmanship  in 
those  parts  of  the  building  which  had  not  been 
altered  in  form  or  construction.  If  this  was  so, 
most  indubitably  the  arbitrators  judged  and 
determined  upon  a  matter  not  submitted  to 
them,  and  the  plaintiff  is  not  bound  by  the 
award.  In  such  case  it  is  void  both  in  law  and 
equity,  and  the  party  is  unquestionably  entitled 
to  some  remedy.  It  is  said  by  the  counsel  for 
the  defendants  in  error,  that  the  onlv  remedy 
is  by  motion  in  a  court  of  law,  or  by  bill  in 
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equity,  to  set  aside  the  award.  If  this  submis- 
sion had  been  pursuant  to  the  provisions  of  the 
Statute  respecting  Arbitrations,  2  R.  S.,  541, 
there  is  no  doubt  a  court  of  law  would  have 
the  power  of  vacating  the  award  summarily  on 
motion.  This  mode  of  relief,  however.applies 
only  to  cases  coming  under  the  provisions  of  the 
1st  section  of  the  statute,  where  by  agreement 
of  the  parties  judgment  may  be  rendered  in  a 
court  of  law  upon  the  award  made  pursuant  to 
the  submission.  Except  in  the  mode  directed 
by  the  statute,  no  court  has  power  to  give  sum- 
mar  v  relief  on  motion.  As  to  the  other  mode 
of  relief  suggested,  viz. :  by  bill  in  equity,  we 
are  to  decide  this  grave  question,  whether  it  is 
necessary,  fitting  and  proper  to  send  the  party 
into  the  Court  of  Chancery,  when  relief  can  be 
given  more  speedily  and  as  efficiently  on  a  trial 
in  a  court  of  law.  In  either  forum  the  matter 
must  be  decided  by  the  testimony  of  witnesses. 
I  conceive  that  the  rule  regarding  the  admissi- 
bility  of  the  testimony  would  be  the  same  in  a 
court  of  equity  as  in  a  court  of  law.  We  are 
not  now  to  decide  any  principle  of  law,  but  a 
rule  of  evidence.  I  know  of  no  rule  or  prin- 
ciple in  the  law  of  evidence  which  would  pre- 
vent the  admission  of  parol  and  extrinsic  proof 
that  the  arbitrators  went  beyond  the  authority 
delegated  to  them,  and  adjudicated  upon  mat- 
ters not  comprehended  within  the  terms  of  the 
submission.  It  is  not  the  case  of  written  evi- 
dence of  an  agreement  between  contracting 
parties.  The  evidence  offered  in  this  case  has 
a  bearing  upon  the  right  and  power  of  the  ar 
bitrators  to  make  the  award.  It  does  not  pro- 
pose to  vary  the  written  terms  of  the  award, 
but  to  show  that  the  arbitrators  did  award  upon 
332*]  matters  *not  submitted  to  them.  It  is 
analogous  to  the  case  of  a  special  power  of  at- 
torney, where  oral  evidence  can,  unquestion- 
ably, be  received  to  show  that  the  act  done  or 
the  instrument  executed  by  the  attorney  was 
not  within  the  scope  of  his  authority.  The 
award  of  arbitrators  is  absolute  and  conclusive 
except  in  the  specified  cases  of  misconduct,  or 
where  they  exceed  their  power.  These  are 
matters  not  necessarily  or  ordinarily  appearing 
on  the  face  of  the  award,  and  generally  can 
only  be  brought  to  the  consideration  of  a  court 
by  extrinsic  evidence.  It  would  seem  like  a 
denial  of  justice,  where  arbitrators  have  tran- 
scended the  power  and  authority  given  them, 
that  the  party  shall  be  precluded  from  giving 
any  proof,  and  be  bound  to  submit,  merely  be- 
cause the  arbitrators  have  not  made  such  defect 
of  authority  apparent  upon  the  face  of  the 
award.  In  my  apprehension  there  is  great 
danger  and  injustice  in  such  a  rule.  In  this 
very  case,  if  we  assume  what  was  offered  to  be 
proved  as  true,  the  arbitrators  have  covered  up 
some  $8,000  or  $9,000  under  the  vague  and  gen- 
eral terms  used  by  them  in  the  appraisement  or 
award,  and  have  in  effect  given  a  judgment  for 
that  amount  against  Butler  for  defective  and 
bad  workmanship  in  the  construction  of  the 
building,  when  they  had  no  more  right  or  pow- 
er to  do  so  than  any  one  of  the  prisoners  in  the 
tombs. 

I  think  the  judgment  of  the  Supreme  Court 
is  erroneous,  and  shall,  therefore,  vote  to  re- 
verse it. 

Hopkins,  Senator.  The  object  of  the  ap- 
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praisal  or  arbitration  was  merely  to  furnish  evi- 
dence to  the  parties,  which  should  be  conclusive 
between  them,  as  to  the  sum  to  be  allowed  on 
account  of  work  done  or  omitted,  by  reason  of 
alterations  in  the  original  plan  of  the  building. 
No  written  award  was  necessary  unless  to  in- 
form the  parties.  If  the  umpire  had  been 
called  as  a  witness  in  the  cause.and  been  asked 
what  was  the  amount  he  had  determined  ought 
to  be  allowed  for  work  done  and  omitted,  in 
consequence  of  the  alterations  of  the  plan, 
would  an  answer  in  the  words  of  the  award 
have  been  satisfactory  ?  It  certainly  would 
not  have  been  responsive  *to  the  ques-  [*333 
tion;  for  it  would  purport  to  be  an  answer  to 
the  inquiry,  what  will  the  plaintiff  be  entitled 
to  receive  for  the  increased  cost  of  the  build- 
ing after  he  has  filled  up  the  outside  paved 
ways?  This  would  be  a  question  covering  the 
cost  of  the  whole  building,  if  not  something 
more.  How  can  it,  then,  be  said  that  this  award 
is  within  the  submission,  since  it  does  not  ac- 
complish the  purpose  intended  ? 

Separate  the  award  from  the  recital,  and  it 
appears  to  be  an  award  as  to  the  amount  pay- 
able to  the  plaintiff  on  account  of  the  increased 
cost  of  the  whole  building,  and  not  the  sum  to 
be  allowed  for  work  done  or  omitted  in  conse- 
quence of  alterations  of  the  plan.  Under  the 
terms  used,  the  Corporation  might  have  been 
awarded  to  pay  any  sum  which  the  umpire 
might  find  that  the  plaintiff  had  expended  on 
the  whole  building  beyond  the  contract  price. 

But  it  was  said  that  the  award  is  explained 
by  the  recital,  or  that  the  recital  must  be  al- 
lowed to  control  the  meaning  of  the  award.  I 
take  it  that  the  principal  object  of  a  recital  in 
an  award  is  to  show  whether  the  award  is  with- 
in the  submission,  and  if  it  appears  not  to  fol- 
low the  submission  it  is  no  award. 

An  ambiguity  in  the  body  of  an  instrument 
may,  perhaps,  be  explained  by  the  recital  if 
there  be  one  ;  but  I  see  no  propriety  in  apply- 
ing the  rule  to  an  award  where  the  only  use  of 
a  recital  is  to  show  the  terms  of  the  submission . 
In  this  award,  separate  from  the  recital,  there 
is  no  ambiguity,  unless  it  may  be  as  to  what 
building  is  meant  ;  but  there  is  no  doubt  that 
the  extra  cost  of  the  whole  building  must  be 
intended,  for  in  the  award,  separate  from  the 
recital,  nothing  is  said  of  the  cost  occasioned 
by  alterations  of  the  plan.  There  being  no  am- 
biguity in  that  respect, I  think  the  recital  should 
not  be  referred  to  for  explanation  so  as  to  give 
the  award  a  meaning  different  from  that  which, 
standing  by  itself,  it  expresses.  If  the  correct 
recital  of  the  submission  is  to  control  the  award 
in  a  matter  where  it  is  not  in  itself  ambiguous, 
it  requires  no  effort  to  discover  that  an  ingen- 
ious person  might  in  almost  any  case  draw  up 
an  award  which,  by  reciting  the  submission 
truly,  would  make  the  award  cover  matters 
not  submitted.  The  award  *standing  [*334 
by  itself  might  show  that  other  matters  were 
passed  upon  which  would  satisfy  the  arbitra- 
tor's conscience  so  long  as  he  deemed  the  award 
just,  although  to  make  it  so  he  took  into  con- 
sideration, as  is  alleged  in  this  case,  matters  not 
submitted  to  him.  But  the  party  in  whose 
favor  it  was  made  would  come  into  court  and 
insist  that  no  such  other  matters  were  passed 
upon,  because  the  recital  must  control  the 
meaning  of  the  award  in  that  respect. 
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This  view  of  the  case  might  dispose  of  it ; 
but  on  the  question  of  adrnissibility  of  parol 
evidence  I  think  the  court  erred.  The  tes- 
timony offered  would  go  to  show  that  the 
umpire  exceeded  his  jurisdiction,  or  passed 
upon  matters  not  submitted  to  him,  which  I 
think  is  admissible  in  a  court  of  law.  The  evi- 
dence was  offered,  not  to  show  corruption  or 
misbehavior,  but  to  show  that  there  was  in 
fact  no  award  within  the  submission.  16  East, 
58;  6  Pick.,  269;  3  Yeates,  564;  18  Maine,  251. 

Root,  Senator,  delivered  an  opinion  in  favor 
of  reversing  the  judgment  of  the  Supreme 
Court,  on  the  ground  that  there  was  error  in 
refusing  to  receive  evidence  of  improper  allow- 
ances made  to  the  defendants  by  the  arbitra- 
tors for  items  of  damage  not  included  within 
the  submission. 

Porter,  Senator,  delivered  an  opinion  in 
favor  of  affirming  the  judgment  of  the  Supreme 
Court. 

On  the  question  being  put — "  Shall  this  judg- 
ment be  reversed  ?" — the  members  of  the  Court 
voted  as  follows  : 

For  reversal — Senators  .Bar ##,  Bockee,  Deyo, 
Dixon.  Faulkner,  Foster,  Franklin,  Hopkins, 
Lott,  Mitchell,  Root,  Sherwood  and  Varney — 13. 

For  affirmance — Senator  Porter. 

Judgment  reverted. 

Reversing— 1  Hill,  489. 

Same  case— 1  Barb.,  325 ;  4  How.  Pr.,  446. 

Arbitrators—  Limited  powers  of— Validity  of 
award.  Cited  in— 74  N.  Y..  113;  5  Hun,  555;  15  Barb., 
528;  5  Abb.  Pr.,  37;  7  W.  Dig.,  215. 

Award—  Oral  evidence  to  invalidate.  Reviewed— 20 
Barb.,  411,  412,  413. 

Cited  in-4  Denio,  199 :  69  N.  Y.,  247 ;  20  Barb.,  491; 
5  Abb.  Pr.,  30 ;  4  Duer,  330. 


335*]       *MARY  C.  P.  McCOMB 

v. 

B.  WALDRON  AND  SALLY  ANN,  HIS  WIFE. 

Execution  of  Naked  Power  to  Sell  Land* — Con- 
struction. 

A  naked  power  to  sell  lands  was  given  by  the  will 
of  E.  to  bis  executor,  accompanied  with  a  direction 
that  the  moneys  arising  from  the  sale  should  be  in- 
vested for  the  benefit  of  certain  devisees  in  remain- 
der. M.,  who  claimed  that  the  whole  equitable  title 
to  the  lands  was  in  him  at  the  time  of  E.'s  death,  by 
virtue  of  a  contract  of  sale  entered  into  and  per- 
formed several  years  before,  took  a  deed  from  the 
executor,  which  recited  the  power,  together  with 
the  facts  relating  to  the  equitable  title,  and  a  pecun  • 
iary  consideration  of  $750.  Held,  in  ejectment  by 
one  claiming  under  M..  that  the  deed  was  a  valid  ex- 
ecution of  the  power,  though  the  lands,indcpendent 
of  the  equitable  claim,  were  worth  $10,000 :  it  ap- 
pearing that  the  recitals  in  the  deed  were  true,  and 
that  the  sale  was  made  in  good  faith. 

Citations  1  Hill,  111 ;  16  Johns.,  382 ;  14  Johns., 
527 ;  1  Burr.,  120. 

ON  error  from  the  Supreme  Court.  D.  Wai- 
dron  and  Sally  Ann,  his  wife,  the  pres- 
ent defendants  in  error,  brought  ejectment  in 
the  court  below  against  the  plaintiff  in  error, 
claiming  to  recover  certain  lands  in  the  Coun- 
ty of  Westcbester.  The  cause  was  tried  twice; 
once  in  November.  1889,  and  again  in  April, 
1841.  The  first  trial  resulted  in  a  verdict  for 
the  defendant  below,  which  was  subsequently 
set  aside  by  the  Supreme  Court  and  a  new  trial 
granted.  For  a  report  of  the  case  and  the 
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opinion  of  the  Supreme  Court  delivered  on  that 
occasion,  see  1  Hill,  111,  et  seq.  On  the  second 
trial  the  plaintiffs  below  admitted  that  the  re- 
citals in  the  deed  executed  by  Rachel  Eden  and 
Aaron  Burr  to  James  Renwick,  in  1826,  see  1 
Hill,  112,  113,  were  true;  and  evidence  was 
given  tending  to  show  that  the  value  of  the 
lands  embraced  by  the  deed  was  at  that  time 
about  $10,000.  In  other  respects  the  facts 
which  appeared  upon  the  second  trial  were 
substantially  the  same  as  those  proved  upon 
the  first;  and  the  circuit  judge  directed  a  ver- 
dict for  the  plaintiffs  below  in  accordance  with 
the  above  mentioned  opinion  of  the  Supreme 
Court.  In  January,  1842,  the  defendant  below 
moved  for  a  new  trial  on  a  bill  of  exceptions, 
but  this  was  refused,  and  judgment  rendered 
against  him;  whereupon  he  brought  error.  The 
case  was  argued  here  by, 

*Mr.  G.  Wood,  for  plaintiff  in  er-  [*336 
ror,  and 

Messrs.  S.  Stevens  and  A.  L.  Jordan,  for 
defendants  in  error. 

The  Chancellor  observed  that  if  time  was 
not  material  under  the  covenant  between  Med- 
cef  Eden,  the  elder,  and  D.  Halsey,  and  the 
covenant  was  in  force  when  the  former  died, 
so  that  a  specific  performance  could  be  decreed 
upon  which  question  he  expressed  no  opinion, 
then  Medcef  Eden,  the  younger,  had  the  mere 
legal  title  when  he  died,  and  the  $750  was  the 
whole  value  of  his  interest  in  the  premises,  and 
much  more.  That  if  this  question  was  one  of 
doubt,  and  the  executrix  sold  for  what  the  title 
was  believed  to  be  worth,  subject  to  the  risk 
of  the  litigation  which  might  ensue  as  to  its 
nature,  and  the  power  was  executed  in  good 
faith  and  without  fraud,  the  plaintiffs  below 
could  not  recover  upon  the  ground  that  the 
sale  was  for  less  than  the  value  of  a  perfect 
title.  And  that  if  by  a  mistake  of  law  on  the 
part  of  the  executrix  and  her  grantee,  a  sale 
was  made  under  the  power  for  less  than  the 
true  value  of  the  title,  this  was  no  fraud;  and 
if  the  plaintiffs  below  have  any  relief,  which  is 
at  least  doubtful,  it  must  be  in  equity  for  the 
deficiency  in  value. 

Bockee,  Senator.  The  principal  question 
arising  in  this  case  and  on  which  its  decision 
must  depend,  relates  to  the  due  execution  of 
the  power  contained  in  the  will  of  Medcef 
Eden,  the  younger.  If  that  power  was  duly 
executed,  then  both  the  legal  and  equitable  es- 
tate were  united  in  the  plaintiff  in  error,  who 
was  the  defendant  below,  and  her  title  is  per- 
fect. 

It  must  be  conceded  that  the  power  given  in 
the  will  is  a  naked  power,  and  as  such  must 
be  strictly  pursued.  This  is  a  sound  principle 
of  law,  supported  by  numerous  and  uncontra- 
dicted  authorities.  If  the  release  given  by 
Rachel  Eden  and  Aaron  Burr  to  Renwick,  as 
the  trustee  of  Mary  C.  P.  McComb,  is  not  in 
strict  conformity  with  the  power,  it  is  unau- 
thorized and  void. 

The  power  is  executed  with  a  strict  regard  to 
all  the  forms  *and  circumstances  pre  [*337 
scribed  by  the  instrument  creating  it.  Tech- 
nically and  formally  the  release  is  certainly  a 
valid  execution  of  the  power.  But  it  is  object- 
ed that  it  does  not  conform  to  the  spirit  of  the 
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will,  and  the  intent  of  the  testator;  that  the 
pecuniary  consideration  was  grossly  inade- 
quate and  clear  evidence  of  fraud;  that  the 
equitable  claims  of  Alexander  McComb  were, 
in  part,  the  consideration  of  the  deed;  that  it 
was  not  given  for  a  pecuniary  consideration 
equivalent  to  the  whole  value  of  the  estate; 
and  that  it  was,  therefore,  unauthorized  and 
void. 

The  recitals  in  the  release  bein^  admitted  as 
facts  proved  on  the  trial,  the  plaintiff  in  error 
had  an  equitable  estate  in  the  premises,  having 
paid  the  full  consideration  therefor  to  the  elder 
Eden  or  his  representatives.  The  money  was 
paid  to  Joseph  Eden,  who  was  the  executor  of 
his  father  and  the  devisee  of  the  premises  in 
controversy.  Joseph  Eden,  on  the  receipt  of 
the  consideration  money  stipulated  to  be  paid 
in  and  by  the  articles  of  agreement  between 
his  father  and  Daniel  Halsey,  in  May,  1799, 
•executed  a  deed  of  the  premises  to  Alexander 
McComb.  It  was,  doubtless,  believed  that  by 
this  deed  a  good  and  perfect  title  was  acquired. 
But  it  appears  that  on  the  death  of  Joseph 
Eden,  without  issue,  the  brother  Medcef  took 
the  legal  estate  by  virtue  of  the  executory  de- 
vise in  the  will  of  Medcef  Eden,  the  elder. 
This  was  taken,  however,  subject  to  all  the 
equitable  interest  held  under  and  derived  from 
the  devisor.  The  plaintiff  in  error  held  the 
equitable  estate  under  articles  of  agreement  for 
title  with  Medcef  Eden,  the  elder,  which  were 
fully  performed  on  her  part.  Equity  would 
liave  decreed  against  Medcef  Eden,  the  young- 
er, a  conveyance  to  the  plaintiff  in  error  of  the 
naked  legal  title  which  he  held.  His  title, 
whatever  it  was,  lay  dormant  from  the  death 
of  Joseph  in  1813,  to  1826,  when  Rachel  Eden, 
acting  under  the  power  given  in  his  will,  and 
with  the  approval  and  consent  of  Aaron  Burr, 
in  whom  the  testator  appears  to  have  placed 
confidence,  conveyed  all  the  estate  which  the 
testator  had  in  the  premises,  for  the  considera- 
tion of  $750. 

There  is  no  pretense  for  saying  that  this  con- 
338*]  sideration  was  *more  than  an  equivalent 
for  the  naked  legal  title  which  the  testator  held. 
Nor  can  it  be  objected  to  the  valid  execution  of 
the  power  that  the  consideration  of  the  deed 
did  not  comprise  the  whole  pecuniary  value  of 
the  premises,  when  the  whole  beneficial  inter- 
est, and.  all  that  constitutes  value,  was  owned 
by  others.  If  this  power  was  intended  to  op- 
erate upon  the  estate  which  the  testator  held  in 
the  premises  (and  it  could  operate  upon  noth- 
ing else),  it  is  well  executed.  This  is  a  plain 
matter  which  a  plain  man  who  has  never  read 
a  law  book  can  decide  as  promptly  and  as  cor- 
rectly as  the  Lord  Chancellor  of  England.  The 
plaintiff  in  error  chose  to  perfect  her  title  by 
advancing  this  money  and  receiving  a  convey- 
ance from  the  executors,  rather  than  incur  the 
expenses  and  delays  incident  to  proceedings  in 
chancery.  So  far  from  operating  injuriously 
to  the  devisees  of  Medcef  Eden,  the  younger, 
the  sale  gives  to  them  $750  for  a  title  which 
was  of  no  value,  and  which  they  might  have 
been  compelled  to  convey  without  any  consid- 
eration. There  is  no  sacrifice  of  their  rights, 
and  no  fraud  contemplated  or  perpetrated 
against  them.  They  never  had  any  equitable 
interest,  and  the  mere  legal  title  was  legally 
conveyed  for  an  ample  pecuniary  considera- 
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tion,  under  the  power  contained  in  the  will, 
and  in  perfect  fairness  and  conformity  with  its 
provisions.  The  remark  of  the  learned  judge 
in  his  decision  of  this  cause  in  January  Term, 
1841, 1  Hill,  111,  that  the  rights  of  the  devisees 
would  be  sacrificed  by  merely  surmising  some 
equitable  consideration,  by  way  of  recital,  and 
that  the  attempt  to  establish  such  a  considera- 
tion was  not  made  on  the  trial,  independently 
of  the  recitals,  is  not  applicable  to  the  present 
case.  The  mischiefs  apprehended  by  the  learned 
judge  would  not  ensue,  for  in  this  case  the  re- 
citals in  the  deed  are  admitted  as  facts  proved 
on  the  trial. 

The  claim  of  the  plaintiffs  below  has  not  the 
shadow  of  justice,  nor  even  the  beauties  of 
technicality  in  its  favor.  The  decision  of  the 
Supreme  Court  must  be  reversed. 

Wright,  Senator.  The  plaintiffs  below  es- 
tablished a  title  to  one  moiety  of  the  premises 
in  dispute,  in  right  of  the  wife  of  Waldron  as 
*devisee  in  remainder  under  the  will  [*339 
of  Medcef  Eden,  Jr. ;  and  they  are  entitled  to 
the  land  recovered  unless  the  deed  from  Rachel 
Eden  and  Aaron  Burr,  given  in  1826,  to  James 
Renwick,  as  trustee  fpr~Mary  C.  P.  McComb, 
the  plaintiff  in  error,  is  sufficient  in  law  to  pass 
the  estate  which  Medcef  Eden,  Jr.,  had  in  the 
premises  at  the  time  of  his  death. 

Medcef  Eden,  Jr.,  by  his  will  dated  July  23, 
1819,devised  to  his  wife  for  life  all  his  real  and 
personal  estate,  for  the  support  and  mainte- 
nance of  her  three  daughters,  and  his  friend 
John  Pelletreau ;  and  after  the  death  or  re- 
marriage of  his  wife  and  the  death  of  Pelle- 
treau, he  devised  his  estate  to  the  three  daugh- 
ters of  his  wife  in  fee,  Sally  Ann,  the  wife 
of  Waldron,  being  one  of  the  daughters.  He 
then  gave  to  his  wife,  so  long  as  she  remained 
unmarried,  full  power  and  authority  to  sell  and 
convey  all  or  any  part  of  his  real  estate,  pro- 
viding that  Aaron  Burr  should  in  writing, 
signed  with  his  hand,  approve  of  and  consent 
to  such  sale. 

The  deed  from  Rachel  Eden  and  Aaron  Burr 
to  Renwick  was  executed  under  and  in  pursu- 
ance of  the  power  thus  given  in  the  will  of 
Medcef  Eden,  Jr. ;  and  it  is  assailed  by  the  dev- 
isee, the  wife  of  Waldron,  as  inoperative  and 
void,  because,  being  executed  under  the  power 
thus  given  in  the  will,  it  was  not  made  in  pur- 
suance thereof,  but  in  manifest  violation  of  the 
intention  of  the  testator,  and  of  the  trust  re- 
posed in  the  donees  of  the  power  under  his 
will. 

It  is  conceded  in  the  opinion  of  the  Supreme 
Court,  and  was  not  denied  upon  the  argument, 
that  every  formal  requisite  to  the  due  and  prop- 
er execution  of  the  power  has  been  complied 
with.  The  deed  is  executed  by  the  proper  par- 
ties, and  contains  apt  words  to  convey  the  es- 
tate which  Medcef  Eden,  Jr.,  had  in  the  lands 
in  controversy.  But  it  is  attacked  upon  two 
grounds,  viz.:  1.  That  it  is  not  founded  solely 
upon  a  pecuniary  consideration,  or  its  equiva- 
lent ;  and  2.  That  the  consideration  accepted 
by  the  grantors  is  grossly  inadequate. 

The  case  of  Anderson  v.  Jackson,  16  Johns., 
382,  decides  that  the  legal  estate  in  the  prem- 
ises in  question  became  vested  in  Medcef  Eden, 
Jr  .upon  the  death  of  his  brother  Joseph  with- 
out *issue  ;  and  the  principal  and  im-  [*34O 
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portant  question  in  this  case  is,  what  was  the 
character  and  extent  of  the  legal  estate  which 
Medcef  Eden,  Jr.,  thus  acquired  in  the  land  in 
controversy  ?  Was  it  a  full,  perfect,  legal  and 
equitable  estate,  discharged  from  all  the  rights 
which  Alexander  McComb  had  acquired  in 
virtue  of  his  interest  in  the  contract  made  by 
Medcef  Eden  the  elder  with  Daniel  Halsey, 
April  1.  1789,  and  the  payment  to  Joseph  Eden 
of  the  £1,000  and  interest  thereon,  under  and 
in  pursuance  of  that  contract  ?  Or  was  the  es- 
tate which  Medcef  Eden,  Jr., thus  obtained  un- 
der the  devise  from  his  father  a  mere  naked 
legal  estate,  charged  with  the  equitable  title 
acquired  by  McComb  in  virtue  of  the  contract 
with  Halsey? 

The  recitals  in  the  deed  from  Rachel  Eden 
and  Aaron  Burr  show  (and  these  recitals  are  ad- 
mitted by  the  bill  of  exceptions  to  be  true)  that 
the  elder  Eden  made  a  written  contract  with 
Daniel  Halsey,  April  1.  1789,  to  convey  the 
lands  in  question  to  him,  upon  payment  to  him 
of  the  sum  of  £1,000  and  interest,  in  one  pay- 
ment.at  the  end  of  eight  years  ;  that  McComb, 
by  assignment,  acquired  all  the  rights  which 
Halsey  had  under  this  contract ;  and  that  after 
the  death  of  the  elder  Eden,  he  paid  to  Joseph 
Eden, the  devisee  of  the  premises,  and  who  was 
also  executor  of  his  father's  will,  this  sum  of 
£1,000,  and  the  interest  which  had  accrued 
thereon,  which  payment  was  made  and  the 
money  received  by  Joseph  in  execution  of  the 
contract  made  by  his  father  in  1789  with  Dan- 
iel Halsey. 

Most  clearly  the  payment  of  this  money  to 
the  elder  Eden  would  in  equity  have  entitled 
McComb  to  a  deed  ;  and  the  payment  to  his 
devisee  and  executor,  in  execution  of  the  same 
contract,  would  give  McComb  an  equitable  in- 
terest in  the  premises,  which  would  follow  the 
estate  and  be  a  charge  upon  it  in  the  hands  of 
any  person  having  notice. 

But  it  was  insisted  on  the  argument  that  this 
contract  made  by  the  elder  Eden  with  Daniel 
Halsey  was  without  mutuality,  and  did  not 
contain  any  covenantor  agreement  on  the  part 
of  Halsey  to  pay;  and  further,  that  it  was  not 
341*]  performed  by  him  *until  after  the  ex- 
piration of  the  eight  years  limited  for  the  pay- 
ment of  the  money;  that  Joseph  Eden  was  not 
in  equity  bound  to  carry  It  into  effect  with 
McComb;  and  that  he  (Joseph)  could  not,  by 
accepting  the  money  under  the  contract, charge 
the  estate  with  any  equitable  interest  or  right 
in  McComb. 

Conceding  that  this  contract  could  not  have 
been  enforced  against  Halsey  for  want  of  mut- 
uality (which  I  by  no  means  admit),  and  that 
the  elder  Eden  was  not  bound  to  accept  the 
money  after  the  eight  years  had  expired;  still 
Joseph  Eden,  upon  his  father's  death,  took  the 
estate  as  devisee;  and  in  that  character,  and  as 
the  executor  of  his  father's  will,  he  and  he 
alone  had  the  right,  if  it  existed,  to  raise  the 
objection  to  the  performance  of  the  contract. 
The  land  was  his,  subject  to  the  rights  which 
his  brother  Medcef  might  acquire  on  the  death 
of  Joseph  without  issue.  He,  as  such  devisee  and 
executor,  could  waive  all  objections  as  to  the 
time  of  performance  or  otherwise.  He  assumed 
to  execute  the  contract,  and  received  from 
McComb  the  £1,000  and  interest,  in  pursuance 
of  the  conditions  imposed  by  the  contract  upon 


Halsey.  It  was  paid  by  McComb  as  assignee  of 
Halsey,  in  execution  of  the  contract,  and  to  the 
only  person  who  had  the  legal  right  to  accept  or 
reject  it.  McComb,  at  the  time  this  payment 
was  made  to  Joseph  Eden,  was  in  actual  posses- 
sion of  the  land  under  his  assignment  from 
Halsey,  and  he  and  his  devisees  or  heirs  have 
remained  in  possession  up  to  this  time.  It  is 
submitted  with  great  confidence,  that  this  pay- 
ment was  sufficient  to  vest  in  McComb  an  equi- 
table title  to  these  premises  as  against  all  who 
claim  under  the  elder  Eden  or  his  devisees. 

McComb  having -thus  acquired  the  equita- 
ble estate  in  the  land,  Medcef  Eden,  Jr.,  upon 
the  death  of  his  brother  Joseph  without  issue, 
took  the  legal  estate,  charged  and  subject  to 
this  outstanding  equitable  title  in  McComb;  an 
estate  which  in  equity  was  valueless.  When, 
therefore,  the  persons  authorized  by  his  will  to 
sell  his  real  estate  came  to  execute  a  convey- 
ance of  the  lands  in  controversy  to  Renwick 
for  the  benefit  of  Mrs.  McComb,  they  were 
careful  to  set  forth  in  the  recitals  of  the  deed 
the  exact  condition  of  the  title  and  the  inter- 
est which  *they  were  authorized  to  con-  [*342 
vey  in  execution  of  the  trust  reposed  in 
them.  This  conveyance  was  made,  too,  it  will 
be  perceived,  under  the  advice  and  direction 
of  Col.  Burr,  one  of  the  best  real  estate  law- 
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yers  of  his  day.  And  after  showing,  by  a  full 
history  of  the  title,  that  Medcef  Eden,  Jr.,  had 
not  an  absolute,  legal  and  equitable  estate,  the 
conveyance  specifies  such  a  consideration  in 
money  for  this  naked  legal  estate  as  would  be 
a  just  equivalent  for  the  interest  then  vested  in 
the  devisees  of  Medcef  Eden,  Jr.,  taking  into 
the  account  the  £1.000  and  interest  paid  to  Jo- 
seph Eden  in  1789;  this  being  deemed  at  that 
time  a  full,  fair  and  just  price  for  the  land. 

I  insist,  then,  that  upon  the  face  of  the  deed 
from  Rachel  Eden  and  Aaron  Burr  to  Ren- 
wick,  it  appears  that  the  donees  of  this  power 
given  by  the  will  of  Medcef  Eden,  Jr.,  received 
a  pecuniary  consideration  for  the  interest 
which  they  conveyed,  and  no  other  considera- 
tion. They  have  not,  in  the  language  of  the 
learned  judge  who  delivered  the  opinion  of 
the  court  below  in  this  cause,  bound  the  estate 
by  recitals,  or  attempted  to  do  so.  The  recitals 
are  admitted  in  the  bill  of  exceptions  to  be 
true,  and  they  are,  therefore,  not  to  be  consid- 
ered as  mere  assumptions  of  the  grantors;  but 
are  put  forth  as  an  admitted  and  true  state- 
ment of  the  facts  relating  to  the  character  and 
extent  of  the  title  which  their  donor  had  in 
the  premises. 

I  do  not  intend  to  controvert  the  position 
taken  upon  the  argument,  that  a  power  like 
the  one  in  question  must  be  strictly  pursued  by 
the  donees  thereof,  and  that  any  substantial 
departure  from  a  strict  execution  will  avoid 
the  conveyance  under  it;  but  I  place  my  opin- 
io'n  distinctly  upon  the  ground  that  the  deed 
in  question,  taken  all  together,  shows  a  strict 
and  perfect  execution  of  the  power,  in  convey- 
ing such  an  estate  only  as  the  donor  had  the 
right  to  devise,  or  which  he  authorized  the  do- 
nees to  sell,  viz. :  the  naked  legal  estate. 

The  case  of  Franklin  v.  Otgood,  14  Johns., 
527,  is  in  many  respects  similar  to  the  one  un- 
der consideration.  In  that  case  a  power,  very 
much  like  the  power  in  the  will  of  Medcef 
Eden,  Jr.,  was  given  to  executors  to  sell  real 
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343*]  estate;  and  they,  "finding  the  title  of 
their  donor  resisted  and  embarrassed  by  ap- 
parent equities  and  outstanding  claims,  con- 
veyed property  which  was  alleged  to  be  worth 
$100,000  for  $25,000.  Yet  their  conveyance 
was  sustained  by  this  court,  on  the  ground 
that  it  was  made  in  good  faith,  with  intent  to 
carry  out  the  intention  of  the  donor,  and  that 
the  executors  were  justified  in  the  exercise  of 
a  fair  discretion  in  disposing  of  lands  thus  in- 
cumbered  and  embarrassed.  The  conveyance 
in  that  case  was  assailed,  as  the  one  in  ques- 
tion is,  because  the  consideration  received  was 
not  the  then  cash  value  of  the  land,  without 
reference  to  the  outstanding  equities  against 
the  title  of  the  real  owners.  But  the  court 
held  it  good,  if  nothing  was  shown  to  fix  upon 
the  donees  of  the  power  anything  like  fraud 
or  unfairness.  In  my  opinion  that  case  is  a 
full  authority  to  support  the  conveyance  from 
Mrs.  Eden  and  Col.  Burr  to  the  plaintiff  in  er- 
ror; and  in  this  view  it  is  unnecessary  to  ex- 
amine the  other  question  raised  upon  the  ar- 
gument, viz. :  whether  mere  inadequacy  of 
consideration  is  at  law  sufficient  to  avoid  a 
deed.  The  consideration  received  in  this  case 
($750)  was  conceded  to  be  a  full  equivalent  for 
the  title  of  Medcef  Eden,  Jr.,  provided  it  was 
what  I  believe  it  to  have  been,  a  mere  naked 
legal  estate,  the  equitable  title  being  in  Mc- 
Comb. 

I  am  of  opinion  that  the  judgment  of  the 
court  below  is  erroneous,  and  that  it  should  be 
reversed. 

Porter,  Senator.  Both  parties  in  this  case 
derive  their  title  under  the  will  of  Medcef 
Eden,  the  elder;  and  the  defendant  below  at- 
tempted to  show  that  she,  or  those  through 
whom  she  more  immediately  derived  title,  had 
some  equitable  right  to  the  premises  in  ques- 
tion. I  do  not  see  how  such  considerations 
can  be  received  in  a  court  of  law  to  defeat  a 
legal  title.  Any  relief  that  she  may  be  enti- 
tled to  in  that  respect  must  be  sought  in  a 
court  of  equity.  The  important  question,  and 
the  one  upon  which,  as  it  appears  to  me,  this 
case  must  turn,  arises  upon  the  effect  to  be 
given  to  the  deed  from  Rachel  Eden  and  Aaron 
#44*]  Burr,  to  James  Renwick,  *dated  in 
1826.  That  deed  contains  many  recitals  show- 
ing, as  is  alleged,  the  history  01  the  claims  to 
the  premises  in  question;  and  it  maybe  con- 
sidered as  purporting  to  be  a  deed  for  confir- 
mation of  a  doubtful  title,  before  that  time 
claimed  to  have  been  in  Alexander  McComb, 
and  which  had  then  become  vested  in  the  de- 
fendant below. 

The  plaintiffs  below  traced  their  title 
through  Medcef  Eden,  Jr.,  and  no  reasonable 
doubt  exists  that  the  title,  and  the  whole  title, 
so  far  as  concerns  this  suit,  was  in  him  at  his 
death  in  1819.  By  his  will,  dated  July  23, 1819, 
he  devised  these  premises  to  his  wife  for  life; 
and  he  expressly  stated  in  his  will  that  he  did 
so  for  the  purpose  of  maintaining  and  sup- 
porting her,  her  three  daughters,  and  his  friend 
Pelletreau.  And  after  the  death  of  his  wife  and 
Pelletreau,  he  gave  and  devised  the  premises 
to  the  three  daughters  by  name,  and  to  their 
heirs  and  assigns  forever.  He  then  gave  his 
wife  power  to  sell  and  convey  the  premises, 
with  the  consent  of  Aaron  Burr  in  writing, 
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and  added  this  clause:  "The  money  arising 
from  all  such  sales  to  be  vested  and  secured  in 
such  manner  as  the  said  Aaron  Burr  shall  di- 
rect, for  the  purposes  of  this  my  last  will." 

It  is  a  fact  worth  remarking  that  although  in 
the  recitals  in  the  deed  to  Renwick  it  is  stated 
that  Medcef  Eden,  Jr.,  made  a  will,  devis- 
ing his  real  estate  to  his  wife  for  life,  "with 
certain  remainders  over,"  and  gave  her  full 
power  to  sell  and  convey  any  of  his  real  estate 
with  the  consent  of  Burr,  yet  there  is  an  entire 
omission  to  notice  the  directions  given  respect- 
ing the  investment  of  the  proceeds. 

Under  the  power  of  sale  contained  in  this 
will,  Rachel  Eden  conveyed  the  premises  to 
Renwick  for  the  consideration  of  $750,  while 
they  are  proved  to  have  been  worth  at  that 
time  $10,000.  The  power  conferred  upon  Mrs. 
Eden  was  a  naked  power;  and  if  it  has  not 
been  executed  by  her,  according  to  the  spirit 
of  the  will  that  conferred  it;  if  the  rights  of 
those  in  remainder,  which  were  intrusted  to- 
her  care,  have  been  dieregarded  in  this  con- 
veyance, then  it  is  void. 

In  the  celebrated  cases  of  Taylor,  ex  dem. 
Atkins,  v.  Horde,  *1  Burr..  120,  Ld.  [*345 
Mansfield  says:  "The  intent  of  parties  who 
gave  the  power  ought  to  govern  every  con- 
struction. He  to  whom  it  is  given  has  a  right 
to  enjoy  the  full  exercise  of  it;  they  over  whose 
estate  it  is  given  have  a  right  to  say  'it  shall 
not  be  exceeded.'  The  conditions  shall  not  be 
evaded;  it  shall  be  strictly  pursued,  in  form 
and  substance.  And  all  acts  done  under  a  spe- 
cial authority,  not  agreeable  thereto,  nor  war- 
ranted thereby,  must  be  void." 

That  these  principles  are  applicable  to  the 
present  case  must  be  admitted.  The  will  shows 
that  the  testator  designed  this  property  should 
belong,  after  the  termination  of  the  life  estates 
mentioned,  to  the  daughters  of  his  wife;  whom 
he  probably  considered  in  the  same  light  as  his 
own  children.  All  his  interest  in  and  title  to 
the  property  he  meant  should  inure  to  their 
benefit;  for  he  gave  it  to  them  and  to  their  heirs 
and  assigns  forever.  We  find  no  expressions 
in  the  will  that  give  color  to  any  other  inter- 
pretation of  his  meaning.  And  he  directs  the 
proceeds  of  the  sale  to  be  vested  and  secured 
for  the  purposes  of  his  will.  That  purpose  had 
been  explicitly  declared  before,  when  he  gave 
the  property  in  fee  to  the  danghters. 

What,  then,  was  the  intent  of  the  donor  of 
the  power?  It  certainly  cannot  be  said  he  con- 
templated that  this  power  would  be  exercised 
to  satisfy  any  equitable  claims  which  might 
arise  under  the  mistaken  acts  of  his  brother 
Joseph  at  a  time  when  he  supposed  he  was 
the  owner  of  these  premises;  or  to  confirm  any 
title  thereto  derived  from  Joseph.  The  condi- 
tion upon  which  the  power  was  conferred 
was,  that  those  for  whose  benefit  the  testator 
had  devised  the  estate  should  possess  and  en- 
joy the  whole  proceeds  of  a  fair  and  honest 
sale.  This  condition  has  been  evaded.  If  the 
donee  of  the  power  could  lawfully  sell  these 
premises,  worth  $10,000,  for  $750,  why  could 
she  not  have  sold  them  for  $50,  or  any  less 
sum?  If  to  carry  out  the  purposes  of  the  will 
it  was  necessary  to  invest  the  true  value  of 
these  premises  for  the  use  of  the  daughters  in 
fee,  as  appears  to  me  very  obvious,  then  the 
sale  to  Renwick  was  a  perversion  of  the  power; 
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an  attempt  to  sacrifice  the  interests  of  the  de- 
346*]  visees  in  *remainder  and,  therefore, 
in  the  language  of  Ld.  Mansfield,  "not  agree- 
able to  the  power,  nor  warranted  thereby." 

It  is  quite  fair  to  assume,  from  the  consider- 
ation expressed  in  the  deed,  and  from  the  re- 
citals, that  other  interests  than  those  of  the 
devisees  in  remainder  influenced  Mrs.  Eden, 
and  induced  her  to  execute  the  deed.  Believ- 
ing this,  I  must  come  to  the  conclusion  that  in 
a  court  of  law  the  deed  is  void;  and,  therefore, 
that  the  judgment  of  the  Supreme  Court  is 
correct,  and  should  affirmed. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — The  PRESIDENT,  The  CHAN- 
CELLOR and  Senators  BartUt,  Bockee,  Dennis- 
ton,  Deyo,  Ely,  Franklin,  Hopkins,  Loll,  Mitch- 
ett,  Plait,  Putnam,  Rhoades,  Scott,  Sherwood, 
Varney  and  Wright — 18. 

For  affirmance — Senator  Porter. 

Judgment  reversed. 

Same  case— 1  Hill,  111. 

Cited  in— 3  Trans.  App.,  189;  2Blatchf..  65  ;  59  111., 
464. 


KIP  t>.  VAN  CORTLAND  ET  AL. 

Witt — Bepublication  by  Codicil — Rewcation  of 
Specific  Devise — In  General,  Passes  to  Residu- 
ary Legatee. 

A  codicil  to  a  will  of  real  estate,  when  executed 
in  the  mode  prescribed  with  respect  to  devises,  op- 
erates as  a  republication,  and  makes  the  will  speak 
from  the  date  of  the  codicil. 

The  codicil  need  not  be  actually  annexed  to  or  in- 
dorsed on  the  will  in  order  to  operate  as  a  repub- 
lication. 

When  a  codicil  revokes  a  specific  devise  in  the 
will,  without  making  any  further  disposition  of  the 
property,  it  will  in  general  pass  to  the  residuary 
devisee. 

A,  by  his  will,  after  making  various  specific  de- 
vises, grave  to  his  brother  and  three  sisters  his  inter- 
est In  eighty  acres  of  land.which  he  and  they  owned 
in  undivided  proportions ;  and  then  devised  to  B  all 
the  residue  of  his  real  estate.  A,  bavin?  afterwards 
purchased  the  shares  of  his  brother  and  sisters  in 
the  eighty  acres,  made  a  codicil,  revoking  the  devise 
to  them,  and  declaring  it  null  and  void.  Held,  that 
the  interest  which  he  owned  at  the  date  of  the  will, 
as  well  as  the  shares  purchased  afterwards,  passed 
to  the  residuary  devisee. 

The  case  of  Van  Kleeck  v.  Dutch  Church  of  N.Y., 
20  Wend.,  547,  commented  on  and  explained. 

Citations— Com.,  381 ;  3  Bro.  P.  C.,  85,  Toral.  ed ; 
Arab..  93,  671  ;  2  Vern.,  722 ;  7  Ves.,  98 ;  4  Bro.  C.  C., 
2 ;  2  Maule  &  8.,  5 ;  3  Mylne  &  C..  359 :  4  Younge  &  C., 
160 ;  2  Bos.  &  P.,  500 ;  2  Kuss.  &  M . .  117 :  1  Irish,  Eq., 
175;  20  Wend..  457:  ISim.  &  St.,  290. 

ON  error  from  the  Supreme  Court,  where  the 
defendants  in  error  brought  ejectment 
347*]  *against  Kip,  to  recover  two  adjoining 
parcels  of  land  ;  one  containing  about  eighty 
acres,  and  the  other  about  thirty  acres.  The 
jury  found  a  special  verdict,  on  which  the  Su- 
preme Court  rendered  judgment  against  Kip 
for  one  undivided  half  of  a  fifth  of  the  eighty 
acre  parcel,  and  he  thereupon  brought  error  to 
this  court.  For  the  facts  of  the  case  and  the 
opinion  of  the  Supreme  Court,  see  1  Hill,  590, 
>t  seq. 


NOTK.— HemMltation  of  vrtll  by  codicil.  8e«,  the 
report  of  Van  Cortland  v.  Kip,  in  the  Supreme 
Court,  1  Hill,  690,  and  notes  thereto. 
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Messrs.  C.  O'Conor  and  M.  T.  Reynolds, 

for  the  plaintiff  in  error.  1.  The  codicil  was 
a  republication  of  the  will  as  thereby  altered 
and  amended.  Steede  v.  Berrier,  1  Freem., 
292,  293;  S.  C.,  Id.,  477;  Beckford  v.  Parnecott, 
Cro.  Eliz.,  493;  AcJterley  v.  Vernon,  3  Bro  P. 
C.,  85;  Potter  v.  Potter,  1  Ves.,  Sr.,  438;  Gib- 
son v.  Montfort,  Id.,  485,  493;  Hutchesonv. 
Hammond,  3  Bro.  C.  C.,  128;  Carte  v.  Carte, 
Ridg.  C.  C.,  229;  S.  C.,3  Atk.,  179,  180;  Meg- 
ffison  v.  Moore,  1  Ves.,  632;  Hulme  v.  Heygate, 
1  Merr.,  293;  10  Lond.  Law.  Mag.,  p.  17; 
Brant  v.Willson,  8  Cow.,  59;  Wait  v.  Belding, 
24  Pick.,  136;  Root  v.  Stuyvesant,  18  Wend., 
257;  Salmon  v.  Stuyvesant,  16  Id.,  324;  Ram, 
Wills,  264;  Lovel.  Wills,  371-376;  Hamilton  v. 
Carroll,  1  Irish,  Eq.,  175.  2.  The  four  fifths 
of  the  eighty  acre  parcel  which  the  devisor 
purchased  after  the  making  of  his  will  and 
prior  to  the  codicil,  passed  to  Philip  G.  Van 
Wyck  by  the  residuary  devise.  3.  The  re- 
maining fifth  of  those  lands  also  passed  by  the 
residuary  devise.  The  devisor  intended  that 
it  should  so  pass;  and  the  intent  is  manifest  on 
the  face  of  the  will  and  codicil.  2  R.  S. ,  57, 
sec.  5;  3  Id.,  628,  2d  ed. ;  Van  Kleeck  v.  Dutch 
Church,  20  Wend.,  499. 

Mr.  A.  Li.  Jordan,  contra,  contended  that 
the  share  for  which  the  defendants  in  error  re- 
covered in  the  Supreme  Court  did  not  pass  to 
Philip  Q.  Van  Wyck  under  the  residuary  de- 
vise in  the  will,  and  that  the  judgment  should, 
therefore,  be  affirmed.  He  relied  mainly  upon 
Van  Kleeck  v.  Dutch  Church,  20  Wend.,  457, 
and  cases  cited. 

*The  Chancellor.  The  defend-  [*348 
ants  in  error  were  two  of  the  four  heirs  at  law 
of  the  late  Gen.  Philip  Van  Cortland,  and 
claimed  the  premises  in  controversy  in  this 
suit,  or  rather  the  undivided  half  thereof,  as  a 
part  of  the  real  estate  of  the  testator  not  dis-* 
posed  of  by  his  will  and  codicil.  The  plaintiff 
in  error  was  the  tenant  of  P.  G.  Van  Wyck.  the 
residuary  devisee  of  the  testator,  who  claimed 
the  whole  of  the  premises  under  the  residuary 
clause  of  the  will.  At  the  date  of  the  original 
will,  in  1824,  the  testator  and  his  brother  and 
three  sisters  owned  the  premises,  as  tenants  in 
common,  in  equal  proportions.  But  subse- 
quently, and  before  the  making  of  the  codicil 
in  January,  1831,  he  purchased  and  took  a 
conveyance  from  his  brother  and  sisters  of 
their  four  fifths  of  the  premises;  and  after- 
wards died  seised  of  the  whole  of  the  lot  in 
fee.  By  the  original  will  he  devised  the  whole 
of  his  interest  in  this  lot  to  his  brother  and  sis- 
ters, in  lieu  and  satisfaction  of  certain  claims 
they  had  or  might  have  upon  him  in  respect  to 
his  receipts  from  their  common  property.  By 
the  codicil  he  recited  this  clause  in  his  will, 
and  stated  that  he  had  subsequently  purchased 
most  of  the  land;  and  that  as  he  was  charge- 
able with  all  the  debts  due  from  him  to  the  es- 
tate of  his  father,  this  clause  was  useless;  and 
he  therefore  directed  such  clause  to  be  re- 
voked and  made  void  to  all  intents  and  pur- 
poses. 

The  judgment  of  the  court  below,  in  favor 
of  the  plaintiffs  in  that  court,  for  one  half  of 
one  fifth  of  the  lot.  is  based  upon  the  supposi- 
tion that  the  revocation  or  annulling  of  this 
clause  of  the  will,  by  the  codicil,  operated  as 
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a  republication  of  the  will,  so  as  to  give  to  the 
residuary  devisee  the  four  fifths  of  the  lot 
which  the  testator  had  subsequently  purchased; 
but  that  the  striking  of  this  clause  out  of  the 
will,  by  the  direction  contained  in  the  codicil 
to  that  effect,  did  not  give  to  such  residuary 
devisee  the  other  fifth  which  the  testator  owned 
when  the  original  will  was  executed. 

I  think  it  is  evident  that  this  decision  can- 
not be  right.  For  the  intention  of  the  testator 
must  govern,  so  far  as  it  can  be  ascertained 
from  the  will  and  codicil  taken  together.  And 
I  cannot  believe  it  possible  that  he  revoked  this 
349*]  clause  for  the  *mere  purpose  of  giving 
to  the  residuary  devisee  the  four  fifths  of  the 
property  which  he  had  subsequently  pur- 
chased; and  to  charge  him,  or  the  residuary 
estate  in  his  hands,  with  the  debt  which  the 
original  devise  to  his  brother  and  sisters,  of 
all  his  then  interest  in  the  lot,  was  intended  to 
extinguish.  Nor  do  I  believe  he  did  it  with 
the  intention  of  leaving  the  lot  undisposed  of 
by  his  will,  so  that  it  would  go  to  the  same 
persons,  as  his  heirs  at  law,  who  would  have 
taken  four  fifths  thereof  as  heirs,  and  the  oth- 
er fifth  as  devisees,  if  this  codicil  had  not  been 
made.  But  he,  unquestionably,  intended  to 
strike  the  whole  clause  out  of  the  will;  so  that 
his  original  one  fifth  of  the  lot,  together  with 
the  residue  thereof  which  he  had  subsequent- 
ly purchased,  should  go  to  his  nephew,  as  his 
residuary  devisee,  subject  to  the  payment  of 
the  debt  which  the  original  devise  was  intend- 
ed to  extinguish.  Such  is  the  legal  effect  of 
this  codicil  when  taken  in  connection  with  the 
residuary  clause  of  the  will.  For  by  such  re- 
siduary clause  he  gives  and  bequeaths  to  his 
aephew,  P.  G.  VanWyck,  in  fee,  all  the  residue 
of  his  estate,  both  real  and  personal,  excepting 
such  parts  thereof  as  he  should  thereafter  be- 
queath by  codicil;  with  full  power  to  sell  and 
convey  real  estate,  foreclose  mortgages,  etc., 
and  pay  all  debts  due  to  the  people  of  the 
State,  aod  all  other  demands  against  the  testa- 
tor, except  such  as  were  already  provided  for 
by  the  will.  By  striking  out  the  clause  in  ques- 
tion, as  directed  by  the  codicil,  the  lot  in  con- 
troversy was  neither  specifically  devised  nor 
attempted  to  be  specifically  devised  by  the  will; 
but  it  formed  a  part  of  the  general  residue 
upon  which  this  residuary  clause  would  op- 
erate. And  the  debt,  for  the  satisfaction  of 
which  the  original  devise  of  the  fifth  of  the  lot 
to  the  brother  and  sisters  of  the  testator  was 
made,  was  no  longer  provided  for  in  the  will. 

It  is  perfectly  well  settled  that  a  republica- 
tion of  a  will,  by  a  codicil  annexed  to  the  will, 
or  indorsed  thereon,  or  referring  to  the  will  in 
such  a  way  that  there  cannot  be  any  doubt  as 
to  the  identity  of  the  instrument  to  which  the 
codicil  relates,  as  in  this  case,  makes  the  will 
speak  from  the  date  of  the  codicil ;  so  as  to 
carry  to  the  residuary  devisee  lands  acquired 
by  the  testator  between  the  date  of  the  will  and 
of  the  codicil,  under  the  residuary  devise  con- 
35O*]  tained  *in  the  original  will.  This  was 
decided  by  Ld.  Macclesfield  one  hundred  and 
twenty  years  since,  in  the  case  of  Acherley  v. 
Vernon,  where  the  codicil  referred  to  the  orig- 
inal will  by  its  date,  as  in  this  case.  And  his 
decision  was  confirmed  upon  appeal  to  the 
House  of  Lords,  in  1725.  Com.,  381  ;  3  Bro.  P. 
C.,  107,  Toml.  ed.  This  was  followed  by  Lord 
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Hardwicke,  twenty-five  years  afterwards,  in 
the  case  of  Gibson  y.  Rogers,  Amb  ,  98.  And 
he  expressed  the  opinion  that  every  such  cod- 
icil, properly  attested,  was  a  republication  of 
the  will;  although  it  became  unnecessary,  from 
a  subsequent  discovery  of  facts,  to  make  a  final 
decree  upon  the  question  in  that  case.  Such 
was  the  settled  law  of  England,  therefore,  at 
the  time  of  our  separation  from  the  mother 
country.  For  in  the  case  of  Atty-Qen.  v.  Lady 
Downing,  in  1767,  Amb.,  571,  Ld.  Camden  dis- 
tinctly asserts  the  same  principle,  and  repudi- 
ates the  decision  said  to  have  been  made  in 
Hutton  v.  Simpson,  2  Vern.,  722,  that  a  codicil 
relating  to  personal  estate,  annexed  to  the  will 
at  the  time  of  its  execution,  and  duly  attested, 
was  not  a  republication  of  the  will,  so  as  to 
operate  upon  a  devise  of  real  estate  contained 
in  the  original  will.  And  his  decision  in  the 
case  then  under  consideration  was  put  upon 
the  sole  ground  that  the  codicil  was  not  an- 
nexed to  the  will,  and  did  not  refer  to  it  by  its 
date  or  provisions,  as  the  codicil  did  in  the  case 
of  Acherley  v.  Vernon,  and  in  the  case  now  be- 
fore us.  The  cases  in  England  since  the  Rev- 
olution show  that  the  law  remains  unaltered 
there ;  and  that  a  codicil  duly  attested,  an- 
nexed to  or  referring  to  the  will,  though  such 
codicil  relates  to  personal  estate  only,  and  ex- 
presses no  intention  as  to  republication,  is  in 
fact  a  republication  of  the  will,  so  as  to  carry 
after-acquired  lands,  as  well  as  those  which 
belonged  to  the  testator  at  the  date  of  the  will, 
to  the  residuary  devisee,  under  a  general  resid- 
uary clause  contained  in  such  original  will. 
Pigott  v.  Waller,  7  Ves. ,  98  ;  Barnes  v.  Crow,  4 
Bro.  C.  C.,  2  ;  Goodtitle  v.  Meredith,  2  Maule& 
S.,  5 ;  Powys  v.  Mansfield,  3  Mylne  &  C.,  359  ; 
Tarnold  v.  Wallis,  4  Young  &  C.,  160.  In  the 
case  last  cited,  Ld.  Ch.  B.  Abinger,  after  stat- 
ing the  general  *rule  that  a  codicil  duly  f*35 1 
executed  was  a  republication  of  the  will,  so  as 
to  affect  all  the  lands  the  testator  had  at  the 
time  of  making  the  codicil,  as  if  the  will  bore 
date  at  that  time,  places  the  cases  of  Bowes  v. 
Bowes,  2  Bos.  &  P.,  500,  and  of  Monypenny  v. 
Bristow,  2  Russ.  &  M. ,  117,  which  are  excep- 
tions to  the  general  rule,  upon  the  true  ground. 
He  says  the  language  of  the  wills  and  codicils 
taken  together  in  those  cases  were  such  as  to 
show  that  the  testator  did  not  intend  to  devise 
the  property  in  controversy  by  either.  Or,  to 
use  bis  own  language,  "  Those  exceptions  are 
founded  on  this  :  that  if  the  testator  had  act- 
ually, at  the  very  time  he  made  his  codicil,  re- 
peated his  will  and  made  it  a  part  of  the  cod- 
icil, there  must  be  new  words  in  the  one  or  the 
other  to  pass  the  newly  purchased  estate."  So 
in  a  recent  case  in  Ireland,  the  testator  macTfe 
his  will  before  the  statute  changing  the  value 
of  the  currency  of  Ireland  to  that  of  England 
and  declaring  that  all  matters  relating  to  money 
thereafter  made,  done,  executed,  etc.,  should 
be  according  to  the  sterling  value  ;  and  he  re- 
published  the  will  afterwards,  by  executing  a 
codicil  merely  appointing  new  executors,  but 
duly  attested,  indorsed  upon  the  original  will. 
Ld.  Chancellor  Plunkett  decided  that  the  leg- 
acies and  an  annuity,  given  in  the  original  will, 
of  a  certain  number  of  pounds  per  annum, 
were  payable  in  the  currency  as  it  existed  at 
the  time  of  the  republication  of  the  will  by  the 
codicil.  That  the  effect  of  the  codicil  was  to 
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make  the  whole  will  as  if  published  at  the  date 
of  the  codicil  and  subsequent  to  the  statute 
changing  the  value  of  the  currency.  Hamilton 
v.  Carroll,  1  Irish,  Eq.,  175. 

There  is  nothing  in  the  decision  of  this  court 
in  the  case  of  Van  Kleeck  v.  Dutch  Church,  20 
Wend.,  457,  to  prevent  the  general  rule,  that  a 
republication  by  a  codicil  makes  the  will  speak 
as  of  the  date  of  such  codicil,  from  being  ap- 
plied to  this  case.  There,  a  devise  of  a  partic- 
ular lot  to  a  corporation,  which  could  not  take 
real  estate  by  devise,  was  held  to  except  such 
lot  from  the  general  residuary  clause  of  the 
will  giving  all  the  rest  of  the  testator's  real  es- 
tate to  particular  individuals  who  were  not  his 
heirs  at  law.  And  the  principle  of  that  decision 
352*]  *might  have  been  applied  to  this  case, 
if  the  codicil  had  not  stricken  the  clause  devis- 
ing the  premises  in  question  to  the  brother  and 
sisters  out  of  the  will,  and  they  had  all  died 
before  the  testator  ;  unless  the  provisions  of  the 
Revised  Statutes  have  altered  the  rule  of  law  in 
this  respect.  But  in  this  case  the  codicil  shows 
that  the  testator  intended  to  alter  and  amend 
his  will  by  striking  this  clause  entirely  out  of 
the  same.  The  premises  in  controversy,  at  the 
date  of  the  codicil,  were  not  excepted  out  of 
the  residuary  devise  ;  but  were  left  for  the  op- 
eration of  the  residuary  clause,  in  the  same 
manner  as  if  the  original  will  had  actually  been 
executed  at  that  time,  leaving  out  the  clause 
thereof  which  the  testator  by  his  codicil  di- 
rected to  be  revoked  and  made  void. 

For  these  reasons  I  think  the  defendant  in 
the  Supreme  Court  was  entitled  to  a  general 
judgment  in  his  favor  upon  the  special  verdict, 
and  that  the  judgment  of  the  Supreme  Court 
should  be  reversed. 

Porter.  Senator.  Philip  Q.  Van  Wyck 
claims  the  whole  of  the  eighty  acre  tract  under 
the  residuary  clause  of  the  will  of  Philip  Van 
Cortland.  In  respect  to  four  fifths  thereof,  he 
places  his  claim  on  the  ground  that  the  testator 
purchased  that  portion  of  the  tract  after  the 
execution  of  the  will,  and  before  he  made  his 
codicil  ;  and  that  the  codicil  made  no  disposi- 
tion of  the  four  fifths.  He  claims  the  other 
fifth  by  reason  of  the  revocation  of  that  clause 
in  the  will  giving  it  to  his  brother  and  sisters. 

The  Supreme  Court  decided  that  the  codicil 
operated  as  a  republication  of  the  will  at  the 
date  of  the  codicil  and,  consequently,  gave  Van 
Wyck  the  four  fifths  under  the  residuary 
clause ;  but  that  as  to  the  one  fifth  the  testa- 
tor died  intestate,  and  that  the  plaintiffs  below 
were  entitled  to  recover  the  one  half  of  one  fifth 
as  heirs  at  law  of  Philip  Van  Cortland.  The 
question  presented  for  our  decision,  therefore, 
is  this  :  does  the  revocation,  by  a  codicil,  of  a 
specific  devise  in  a  will,  authorize  the  residuary 
devisee  to  claim  title  to  the  land  which  has  been 
thus  specifically  devised  ?  If  it  will,  then  the 
353*]  title  to  the  whole  of  *the  eighty  acres 
vested  in  Philip  Q.  Van  Wyck  on  the  death  of 
the  testator,  and  the  judgment  of  the  Supreme 
Court  should  be  reversed  so  far  as  it  respects 
the  half  of  one  fifth  of  the  premises  in  question. 
If  not,  however,  then  the  judgment  should  be 
affirmed. 

All  the  authorities  upon  the  subject  seem  to 
agree  that  in  case  of  a  devise  which  has  lapsed 
by  reason  of  the  death  of  the  devisee,  in  the 
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lifetime  of  the  devisor,  the  estate  thus  devised 
falls  to  the  heirs  at  law.  That  rule  rests  upon 
the  ground  that  the  testator  designed  the  estate 
in  question  for  the  particular  object  of  his 
bounty,  and  made  no  disposition  of  it  beyond 
that ;  and  as  it  is  necessary  that  he  should 
effectually  dispose  of  the  estate  if  he  would 
prevent  it  from  descending  to  the  heirs  at  law, 
and  as  in  such  case  he  has  not  provided  in  what 
manner  the  estate  shall  be  disposed  of  should 
the  devisee  be  incapable  of  taking  by  reason  of 
his  death,  the  presumption  is  irresistible  that 
he  did  not  mean  to  take  it  away  from  his  heirs 
at  law.  For  if  such  had  been  his  intention  he 
would  have  provided  in  his  will  for  the  con- 
tingency. 

In  the  case  of  a  void  devise — void  for  the 
reason  that  the  devisee  is  incapable  of  taking 
— the  rule  has  been  definitively  and  it  is  to  be 
hoped  finally  settled  in  this  court  .by  the  case 
of  Van  Kleeck  v.  Dutch  Church,  20  Wend., 
457.  There  had  been  conflicting  opinions  upon 
the  question  previous  to  that  case,  as  well  in 
this  country  as  in  England ;  and  the  point  of 
difference  seems  to  have  been,  whether  the 
void  devise  should  be  treated  as  entirely  ob- 
literated from  the  will,  and  the  will  read  as 
though  the  clause  had  never  been  inserted;  or 
whether,  for  the  purpose  of  determining  the 
intention  of  the  testator  with  respect  to  the 
effect  to  be  given  to  the  residuary  clause,  the 
void  devise  should  be  taken  into  the  account 
in  determining  what  the  testator  designed 
should  be  embraced  in  the  residuary  clause. 

It  must  now  be  treated  as  settled  law  that 
in  cases  of  lapsed  and  void  devises,  the  residu- 
ary clause  in  a  will  does  not  embrace  the  prop- 
erty which  the  testator  had  designed  to  give 
to  persons  other  than  the  residuary  devisee. 
And  unless  this  case  can  be  distinguished  from 
those  just  mentioned,  the  judgment  of  the 
*Supreme  Court  must  be  affirmed.  The  [*354: 
opinion  of  that  court,  which  was  delivered  by 
Mr.  J.  Cowen,  is  based  upon  the  law  as  de- 
clared in  the  case  of  Van  Kleeck  v.  Dutch 
Church  of  New  York,  supra.  He  says:  "That 
case  holds  that,  if  a  man  attempt  to  devise  cer-- 
tain  of  his  lands,  the  residue  to  another, though 
the  first  devise  be  utterly  void  as  such,  yet  the 
mere  attempt  and  mention  of  the  land  with  that 
view  take  it  out  of  the  residuary  clause."  He 
further  says:  "If  I  am  not  mistaken  in  the 
principle  of  that  case,  the  plaintiffs  are  enti- 
tled to  recover  the  one  half  of  one  fifth  of  the 
tract  of  eighty  acres;"  thereby  determining  that 
the  case  of  a  revocation  of  a  devise  is  to  be 
governed  by  the  same  principle  as  that  of  a 
lapsed  and  void  devise,  in  respect  to  the  rights 
of  the  residuary  devisee. 

Is  there  not  an  important  distinction  between 
a  devise  revoked,  and  a  void  or  lapsed  devise? 
In  the  latter  case  the  intention  of  the  testator 
is  plain,  as'  between  the  person  to  whom  a 
specific  devise  is  made,  and  the  residuary  dev- 
isee, that  the  latter  shall  not  take  the  property 
thus  devised;  and  this  intention  continues  un- 
til his  death.  By  the  will  the  testator  has  de- 
clared that  the  property  should  not  go  to  the 
residuary  devisee,  and  there  he  leaves  it.  It 
may  well  be  said,  where  the  devise  is  declared 
void  in  law.  or  has  become  lapsed,  and  th» 
intention  of  the  testator  is  in  that  respect  de- 
feated, that  he  has  died  intestate  in  respect  to 
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the  property  thus  attempted  to  be  devised.  In 
such  cases  the  residuary  clause  will  pass  noth- 
ing which  the  antecedent  clause  purported  to 
grant  to  others.  But  a  revocation  of  a  devise 
is  the  act  of  the  testator,  by  which  he  himself 
declares  the  devise  void;  and  is  the  same  as 
saying  that  his  will  must  be  read  and  construed 
as  though  that  clause  had  not  been  inserted. 

In  all  the  cases  that  I  have  examined  upon 
the  construction  to  be  given  to  the  residuary 
clause,  where  that  clause  has  been  adjudged 
ineffectual,  and  the  question  has  been  between 
the  heir  and  devisee,  the  object  of  the  testator, 
as  indicated  by  the  provisions  of  the  will,  has 
been  to  give  the  property  in  question  to  others 
than  the  residuary  devisee.  And  this  object 
seems  to  form  the  criterion  by  which  the  courts 
355*]  have  decided  that,  as  to  *void  and 
lapsed  devises,  the  heir  shall  take  the  estate  in 
preference  to  the  residuary  devisee;  and  they 
retain  the  void  clause  for  the  sole  purpose  of 
more  readily  and  certainly  arriving  at  the  in- 
tention of  the  testator.  But  has  this  doctrine 
any  application  to  a  case  of  revocation?  If  the 
devise  showed  in  the  first  instance  an  intention 
on  the  part  of  the  testator  that  the  subject  of 
the  devise  should  not  pass  to  the  residuary 
devisee,  is  not  that  intention  entirely  nullified 
by  the  revocation  of  the  clause? 

The  will  and  codicil  in  the  present  case  must 
be  taken  to  speak  as  of  the  date  of  the  codicil. 
This  follows  necessarily  from  the  principle 
laid  down  by  the  Supreme  Court,  and  not  dis- 
puted, viz.:  that  a  codicil  duly  attested  to  pass 
real  estate,  operates  per  se  as  a  republication  of 
the  will.  Philip  G.  Van  Wyck,  the  residuary 
devisee,  takes  under  the  will  what  the  testator 
intended  he  should  take  at  the  time  the  codicil 
was  executed.  Jones  v.  Mitchell,  1  Sim.  &  Stu., 
290.  The  testator  had  in  his  will  devised  the 
one  fifth  in  question  to  his  brother  and  sisters, 
two  of  whom  were  the  plaintiffs  below.  But 
at  the  time  of  the  republication  of  his  will,  he 
revoked  that  devise,  and  thus  by  his  own  act 
deprived  them  of  the  power  of  taking  under 
it.  Hence  we  see  that  the  reason  given  in  the 
cases  of  lapsed  and  void  devises,  for  excepting 
the  property  embraced  therein  from  the  resid- 
uary clause,  viz. :  that  the  testator  intended 
to  give  the  property  to  others,  altogether  fails 
in  cases  of  revocation:  and  when  the  reason  of 
the  rule  fails,  it  is  safe  to  say  that  the  rule  it- 
self is  inapplicable.  At  the  date  of  this  codicil, 
the  testator,  by  the  clause  of  revocation,  in 
effect  declared  that  he  had  no  intention  to  give 
this  one  fifth  to  any  other  than  the  residuary 
devisee. 

In  my  opinion  this  will  and  codicil  are  to  be 
read  as  though  the  testator  had  rewritten  his 
will,  embodying  the  substance  of  both  in  it, 
with  the  exception  of  the  clause  devising  the 
one  fifth  to  his  brother  and  sisters.  If  that  had 
been  done,  there  would  be  no  ground  left  to 
question  the  right  of  the  residuary  devisee.  If 
we  read  the  will  and  codicil  as  they  now  stand, 
and  consider  them  as  having  been  made  at  the 
356*]  date  of  the  latter,  the  intention  *of  the 
testator  as  expressed  therein  will  appear  to  be 
this.  In  the  first  part  of  the  will  he  devises 
the  one  fifth  of  the  eighty  acres  to  his  brother 
and  sisters;  and  then,  after  making  various 
other  provisions,  he  virtually  says:  "In  re- 
spect to  this  one  fifth  I  have  altered  my  mind, 
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and  I  hereby  direct  the  said  clause  to  be  re- 
voked and  made  void  to  all  intents  and  pur- 
poses;" adding  the  residuary  clause.  Whether 
therefore,  we  include  the  revoking  clause  or 
not,  the  meaning  is  the  same,  and  shows  that 
the  intention  of  the  testator  was  to  give  the  one 
fifth  to  the  residuary  devisee. 

There  is  another  strong  fact  evincing  the 
intention  of  the  testator.  The  devise  was  to 
his  brother  and  three  sisters,  his  only  heirs; 
and  unless  he  designed  that  Van  Wyck  should 
hold  this  one  fifth,  why  revoke  the  clause  that 
gave  it  to  them?  By  the  construction  which 
the  Supreme  Court  have  put  upon  the  will  and 
codicil,  the  persons  mentioned  would  take  the 
property  in  any  event,  and  thus  the  testator  is 
made  to  do  an  act  entirely  nugatory. 

I  am  of  the  opinion  that  the  one  fifth  was 
embraced  in  the  residuary  clause,  and  that  the 
judgment  of  the  Supreme  Court  should  be  re- 
versed. 

Senator  Bockee  also  delivered  an  opinion 
in  favor  of  reversing  the  judgment  of  the  Su- 
preme Court. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present  who  heard  the  argument,  eight- 
een in  number,  voted  in  favor  of  reversing. 

Judgment  reversed. 

Reversing— 1  Hill,  590. 

Cited  in-5  N.  Y..  222 ;  6  N.  Y.,  31 :  77  N.  Y..  375 ;  14 
Hun,  288 :  5  Barb..  104 ;  16  Barb.,  575 ;  19  Barb.,  499 ; 
58  How.  Pr.,  300 ;  3  Duer,  498. 
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Canal  Commissioners — Raising  Dam  under  Au- 
thority of— Flooding  Plaintiff's  Land. 

The  Canal  Commissioners,  under  the  Act  for  the 
Construction  of  the  Crooked  Lake  Canal,  caused 
surveys,  etc.,  to  be  made,  and  then  adopted  a  plan, 
as  required  by  the  Act,  preliminary  to  commencing1 
the  work :  but  the  plan  had  no  reference  to  the  de- 
fendants' dam,  standing-  at  the  outlet  of  the  lake. 
Afterward,  however,  the  commissioners,  by  way  of 
substitute  for  certain  regulating  gates  contem- 
plated by  the  plan,  permitted  the  defendants  to  in- 
crease the  height  of  their  dam  ten  inches,  in  order 
to  effect  the  same  object  for  which  the  gates  were 
designed:  and  thereby  the  plaintiff's  lands  lying 
above  the  dam  were  injured.  Held,  that  no  action 
lay  against  the  defendants  for  the  injury,  they  hav- 
ing acted  under  the  authority  of  the  commissioners. 

ON  error  from  the  Supreme  Court,  where  an 
action  was  brought  against  the  present 
plaintiffs  in  error  by  Jermame,  for  flowing  his 
lands  lying  along  the  margin  and  inlet  of 
Crooked  Lake,  by  means  of  a  dam.  A  verdict 
was  rendered  in  favor  of  Jermaine,  and  the 
plaintiffs  in  error,  having  made  a  case  and  bill 
of  exceptions,  moved  for  a  new  trial,  which 
was  denied  by  the  Supreme  Court,  and  judg- 
ment rendered  accordingly.  For  the  facts  of 
the  case,  and  the  opinion  of  the  Supreme 
Court,  see  1  Hill,  279,  et  »eq.  The  principal 
exceptions  taken  at  the  trial  were  to  the  charge 
of  the  circuit  judge  as  there  reported. 

Mr.  S.  Beardsley,  for  plaintiffs  in  error. 

Mr.  B.  D.  Noxon,  for  defendant  in  error. 

Bockee,  Senator.  A  new  trial  ought  to  have 
been  granted  in  this  cause,  on  the  ground  of 
misdirection  by  the  judge  at  the  circuit.  It  is 
assumed  by  the  judge,  und  the  fact  sufficiently 
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^appears  by  the  testimony,  that  the  Canal  Com- 
missioners, by  their  agents,  did  authorize  the 
defendants  in  the  court  below  to  raise  their 
dam  to  the  level  of  the  top  water  line  origi- 
nally intended  by  the  plan  for  making  the  lake 
a  reservoir  for  "canal  purposes.  The  conse- 
quential injury,  if  any,  flowing  from  this  ele- 
vation of  the  Gillet  dam,  by  the  direction  of 
the  canal  officers,  and  for  canal  purposes, 
ought  not  to  be  charged  against  the  defendants. 
358*]  *If  the  Canal  Commissioners  had  a 
right  to  erect  any  structure  by  which  the  water 
should  be  raised  to  the  level  established  by 
them,  six  and  a  half  feet  above  the  bottom  of 
the  canal,  which  I  think  cannot  be  disputed, 
it  is  not  very  material  whether  they  carried 
this  purpose  into  effect  by  erecting  a  state  dam, 
or  by  a  temporary  structure,  or  by  raising  the 
defendants'  dam,  or  by  directing  them  to  doit. 
During  the  two  seasons  of  canal  navigation 
from  March,  1834,  until  the  state  dam  was  fin- 
ished, I  conceive  the  defendants  were  protect- 
ed by  the  acts  and  authority  of  the  canal  offi- 
cers, and  ought  not  to  be  held  responsible  for 
damages.  When  the  state  dam  was  completed, 
and  the  waste  gates  were  shut,  it  appears  to 
me  that,  according  to  the  laws  of  hydrostatics, 
a  dam  on  the  stream  below,  of  the  same  height 
with  the  state  dam,  could  have  no  possible  in- 
fluence in  raising  the  waters  of  the  lake.  The 
only  effect  of  it  would  be  to  make  a  prism  of 
water  between  the  two  dams.  When  the  waste 
gates  on  the  state  dam  are  open,  then  only  can 
the  defendants'  dam  make  back  water  in  the 
lake.  The  waste  gates  are  then  rendered  use- 
less, and  for  this  injury  the  defendants  maybe 
liable.  It  does  appear  from  the  case  that  the 
water  of  the  lake  has  been  raised  for  canal 
navigation,  and  if  injury  to  the  adjacent  land 
arises  from  this  cause,  it  is  not  just  to  make 
the  defendants  responsible  for  it.  It  does  also 
appear  that  various  causes,  both  natural  and 
artificial,  are  in  operation  to  influence  the  rise 
of  water  in  the  lake.  It  would  require  a 
knowledge  of  localities  and  an  observation  ^  of 
the  visible  operation  of  those  causes  to  arrive 
at  any  just  conclusion.  I  think  injustice  has 
been  done  to  the  plaintiffs  in  error,  by  making 
them  liable  for  acts  done  under  the  legal  au- 
thority and  direction  of  public  agents.  During 
the  summers  of  1834  and  1835,  it  was  exclu- 
sively the  act  of  the  public  authorities  for  pub- 
lic purposes  which  obstructed  the  outlet  of  the 
lake.  I  suppose  when  the  gates  are  closed, 
that  the  fluidity  of  water  will  keep  the  lake  at 
the  permanent  elevation  of  six  and  a  half  feet 
above  the  bottom  of  the  canal.  There  may  be 
an  exception,  limited  in  extent  and  duration, 
in  time  of  flood,  but  the  variation  cannot  much 
«xceed  the  depth  of  the  column  of  water  pass- 
359*]  ing  over  the  dam,  and  *cannot  long 
continue.  It  does  not  appear  to  me  that  the 
spring  floods  can  be  the  principal  cause  of  in- 
jury. Some  of  the  best  land  in  the  world  is 
subject  to  annual  overflow,  and  is  enriched  by 
U.  The  continued  overflow  caused  by  raising 
the  permanent  elevation  of  the  lake,  appears 
to  me  the  main  source  of  injury,  and  for  thi> 
the  defendants  below  should  not  be  held  lia- 
ble ;  or  liable  only  to  a  limited  extent,  and  for 
that  proportion  of  damage  caused  by  their  own 
acts.  The  judgment  of  the  Supreme  Court 
should  be  reversed  and  a  new  trial  granted. 
HILL  7. 


Senator  Root  delivered  an  opinion  in  favor 
of  affirming  the  judgment  of  the  Supreme 
^ourt. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  fellows  : 

For  reversal — THE  PRESIDENT  and  Senators 
Bockee,  Chamberlain,  Deyo,  Foster,  Hopkins, 
Lott,  Mitchett,  Platt,  Rhoades  and  Scott— 11. 

For  affirmance— Senators  Denniston,  Faulk- 
ner, Hard,  Lawrence,  Porter,  Putnam,  Root, 
Strong  and  Varian — 9. 

Judgment  reversed. 


J.  &  E.  B.  LITTLE  t>.  THE  PHENIX  BANK. 

Check  on  Mississippi  Bank — Payable  in  Current 
Bank  notes— Not  Negotiable  —  Drawer,  Re- 
leased by  Delay. 

A  check  drawn  in  this  State  upon  a  bank  in  Mis- 
sissippi, payable  in  current  bank-notes,  is  not  ne- 
gotiable. 

Where  a  negotiable  check,  payable  on  demand, 
was  drawn  in  this  State  upon  one  of  the  Mississippi 
banks,  and  not  presented  for  payment  until  more 
than  ten  months  after  its  date,  the  bank  having  sus- 
pended a  few  days  before  the  presentment,  and 
being  at  the  time  indebted  to  the  drawer,  held,  that 
bhe  holder  could  not  recover  against  the  drawer,  as 
the  latter  had  sustained  loss  by  the  delay  in  making 
presentment. 

ON  error  from  the  Supreme  Court.  J.  &  E. 
B.  Little  brought  an  action  against  the 
Phenix  Bank,  in  the  Superior  Court  of  the  City 
of  N.  Y.,  and  judgment  was  there  rendered  in 
*favor  of  the  Bank.  The  Supreme  [*36O 
Court  afterwards  affirmed  the  judgment ;  and 
thereupon  error  was  brought  to  this  court.  For 
the  facts  of  the  case  and  the  opinion  of  the 
Supreme  Court,  see,  2  Hill,  425,  el  seq. 

Mr.  J.  Blunt,  for  plaintiffs  in  error. 

Mr.  E.  S.  Van  Winkle,  for  defendants  in 

ror. 

Senators  Root,  Foster  and  Lott  delivered 
opinions  in  which  they  concurred  with  the 
Supreme  Court  in  holding  that  the  check  for 
$1,000  was  not  negotiable,  and  that  the  drawer 
was  discharged  from  liability  upon  the  other 
check  by  reason  of  injurious  laches  on  the  part 
of  the  holder.  But  they  said  nothing  as  to  the 
point  upon  which  the  justices  of  the  Supreme 
Court  differed  in  opinion,  (a) 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed  ?  " — all  the  members  of  the 
Court  present  who  heard  the  argument,  nine- 
teen in  number,  voted  in  favor  of  affirming. 

Judgment  affirmed. 

Afflrming-2  Hill.  425. 

Explained -39  Hart...  205. 

Cited  in— 10  Barb.,  104 :  16  Abb.  Pr.,  54 ;  38  Super.. 
195;  2  Hilt.,  275;  8  Minn..  328;  4  Am.  Rep..  246  (29 
Iowa,  504) ;  15  Am.  Rep..  164  (27  Mich..  194). 

(a)On  this  point,  and  particularly  as  to  the  gener- 
al doctrine  advanced  by  Mr.  J.  Cowen  In  Harker  v. 
Anderson.  21  Wend.,  372 ;  see,  Keinble  v.  Mills.  1 
Mann.  &  O..  767 ;  Matter  of  Ephralm  Brown,  2  Story, 
502 :  8.  C..  «  Law  Rep.,  508 ;  Story.  Prom.  N.  .pp.  615. 
616.  src.  489.  n.  4  ;  Id.,  pp.  824,  828-631,  sees.  492,  496- 
498,  Mini  the  ni >t is. 


NOTE.— Requisite*  of  negotUtitle  JMIKV— Medium  of 
payment.  See,  Cook  v.  Satterlee,  6  Cow.,  108,  note; 
Baxton  v.  Johnson,  10  Johns.,  418  note. 

Delay  in  present  ing  hank  check*  for  ixivmcnt.  Mo- 
hawk Rank  v.  Broderick,  13  Wend.,  133  note  ;  Con- 
roy  v.  Warren,  3  Johns.  Cas.,  259.  note ;  Allen  v.  Suy- 
ilani.  20  Wend.,  321,  note. 
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361*]         *PAIGE  9.  CAGWIN. 

Declaration*  of  Payee  of  Note,  as  against  Trans- 
feree. 

Declarations  made  by  the  payee  of  a  negotiable 
promissory  note,  while  he  owns  and  holds  it,  are  not 
admissible  against  one  to  whom  It  is  subsequently 
transferred  for  value,  though  the  transfer  is  after 
maturity. 

Various  English  and  American  cases  relating  to 
this  subject  reviewed  and  explained.  Per  Lott,  Sen- 
ator. 

Citations— 1  Phil.  Ev.,  186, 229,  ed.  1823:  2  Stark.  Ev., 
3d  Am.  ed.,  42-48, 298  ;  1  Wheat.  Selw.,  315 ;  15  Johns., 
275 ;  17  Johns.,  176 :  3  Cow..  252 ;  1  Cow.  &  H.  Notes, 
i;«,  646,  666,  et  seq. ;  12  Wend.,  142;  11  Johns.,  185  ;  7 
Wend..  256 ;  7  Cow.,  752 ;  8  Wend.,  490 ;  1  Hill,  612 ;  1 
Johns.,  340 ;  9  Cow..  39 :  5  Esp.,  252 ;  1  Taunt.,  141 ;  1 
Camp..  177, 180 ;  1  B.  &  AdoL,  89;  10  Ad.  &  Ell.,  108 ; 
Chit.  Bills,  650.  651,  8th  Lond.  ed. ;  Ryan  &  M.,  127, 
212 :  2  Bing..  289 ;  4  Barn.  &  C.,  325 :  4  Dowl.  &  R.,  730, 
731,  n.  b,  732 ;  1  Greenl.  Ev..  222,  223,  sec.  190 ;  1  Bing., 
38 ;  3  Rawle,  437  ;  Bayl.  Bills.  502,  553,  and  Notes,  2d 
Am.  ed. :  1  Fairf .,  244 ;  2  McCord,  214,  241. 243 ;  1  Phil. 

6  Amos,  Ev..  415,  516 ;  9  Greenl.,  83 ;  3  B.  &  Adol.,  313 ; 

7  T.  R.,  601 ;  4  Mass..  371 :  5  Pick.,  3, 312, 410;  10 Conn.. 
8;  6  Johns..  19;  6  Wend.,  277;  11  Eng.  C.  L.,  349;  2 
Call.,  275 ;  3  Johns.  Cas.,  263. 

ON  error  from  the  Supreme  Court.  Cagwin 
brought  an  action  of  assumpsit  against 
Paige  in  the  court  below,  claiming  to  recover 
the  amount  of  a  promissory  note  made  by 
Noble,  Smith  and  Paige,  bearing  date  January 
8,  1838,  whereby  they  jointly  and  severally 
promised  to  pay  Freeman  Van  Dyke,  or  bear- 
er, $400,  with  interest,  thirty  days  after  date. 
The  cause  was  tried  at  the  Oneida  Circuit  in 
April,  1840,  before  Gridley.  C.  Judge;  and  the 
principal  question  which  arose  was,  whether 
certain  declarations  or  admissions  alleged  to 
have  been  made  by  Van  Dyke,  while  he  was 
owner  and  possessor  of  the  note,  were  admis- 
sible against  the  plaintiff  below. 

The  only  testimony  given  at  the  trial,  except 
such  as  related  to  the  handwriting  of  the 
makers  of  the  note,  was  that  of  Cyrus  Peckham, 
a  witness  sworn  on  the  part  or  the  defendant 
below.  His  testimony  was  as  follows:  "Last 
winter  I  had  a  conversation  with  Cagwin 
about  the  note,  the  same  day  he  got  it,  at  Mr. 
Gay's  office.  I  saw  the  note  lie  on  the  table  of 
Mr.  Gay,  and  I  said  to  Lucien  T.  Peckham, 
who  was  present,  '  that  is  the  note  Paige  was 
sued  on.'  I  then  passed  out  of  the  room  into 
Mr.  Foster's,  and  when  I  returned  I  saw  Mr. 
Gay  draw  a  note  and  Cagwin  sign  it  and  hand 
it  to  Mr.  Gay.  Cagwin  then  said,  '  where  is 
the  note? '  and  Mr.  Gay  handed  this  note  to 
him,  and  he  took  it  and  put  it  in  his  pocket. 
I  told  Cagwin  he  was  a  foolish  man  to  buy  that. 
He  got  into  the  sleigh  to  ride  home,  and  then 
asked  me  if  the  note  had  been  sued.  I  told 
him  it  had,  and  said  '  you  are  a  fool  for  buy- 
ing such  a  note.'  He  said  he  had  not;  that  he 
took  it  for  accommodation.  He  further  said, 
'  Paige  took  advantage  of  me  on  a  note  he 


NOTE. —  Parties  to  negotiable  paper —  When  and 
how  far  competent  witnesses,  as  to  validity  of  paper. 
See,  Baker  v.  Arnold,  1  Cai.. 258, note;  Woodhull  v. 
Holmes,  10  Johns..  231,  note. 

As  to  admtssibttity  of  evidence  of  declarations  of 
former  holders  of  chosen  in  action.  See,  Kent  v.  Wal- 
ton, 7  Wend..  256;  Whitaker  v.  Brown,  8  Wend.,  490; 
Beach  v.  Wise,  1  Hill,  612;  Stark  v.  Boswell,  6  Hill, 
405 ;  Booth  v.  Swezey,  8  N.  Y.,  276:  Tousley  v.  Barry, 
16  N.  Y.,  497 :  City  Bank  of  Brooklyn  v.  McChesney, 
20  N.  Y.,  240;  Osborn  v.  Robbins,7  Lans.,  44;  Van 
Gelder  v.  Van  Gelder.  81  N- Y.,  625 ;  Truax  v.  Slater, 
86  N.  Y.,  630;  Clews  v.  Kehr,  90  N.  Y.,  633. 
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signed  with  Filkinsand  would  not  pay  it;  and 
I  bought  this  note  to  be  *even  with  [*362 
him.'  Cagwin  and  I  have  had  a  conversation 
since  I  have  been  at  court,  and  I  asked  him  if 
the  conversation  in  the  sleigh  was  not  as  stated. 
He  said  it  was,  but  he  bought  the  note  and 
gave  $500  for  it.  I  said  to  him  '  I  know  what 
you  bought  it  for;  it  was  to  bring  Van  Dyke 
in  as  a  witness."  He  replied  as  before,  that  he 
bought  it  because  Paige  got  rid  of  the  Filkins 
note,  and  to  make  him  costs.  Mr.  Gay  drew 
a  note,  and  Cagwin  signed  it;  and  Gay  kept 
that  note.  Van  Dyke  was  not  present  there 
that  day  as  I  know."  On  being  cross-exam- 
ined the  witness  further  testified  "that  Mr. 
Gay  handed  this  note  [the  one  in  question]  to 
Cagwin,  and  witness  thought  Cagwin  put  it 
in  his  pocket." 

The  counsel  for  the  defendant  below  then 
offered  to  prove  "  that  while  Van  Dyke  was 
the  owner  and  possessor  of  the  note,  he  admit- 
ted that  it  was  given  for  the  debt  of  Noble, 
and  that  Smith  and  Paige  executed  it  as  mere 
sureties,  and  that  after  the  note  was  executed, 
and  after  it  became  due,  that  he  [Van  Dyke] 
made  an  agreement  with  Noble,  by  which'Van 
Dyke  was  to  carry  a  load  of  lumber  for  Noble 
to  Albany,  for  which  Noble  was  to  pay  him 
one  hundred  dollars  in  cash,  and  he  [Van 
Dyke]  was  to  wait  on  Noble  until  next  fall  for 
the  pay  on  the  note,  and  that  Van  Dyke  did 
carry  the  load  of  lumber  for  Noble,  and  re- 
ceived the  one  hundred  dollars."  The  counsel 
for  the  plaintiff  below  objected  to  this  evi- 
dence, and  the  judge  excluded  it,  whereupon 
the  defendant's  counsel  excepted.  The  de- 
fendant's counsel  contended  that  Van  Dyke's, 
confessions  should  be  received  on  the  ground 
that  he  was  proved  by  the  testimony  of  Peck- 
ham  to  be  the  real  owner  of  the  note;  and  that 
at  all  events  there  was  evidence  enough  of  Van 
Dyke's  ownership  to  raise  a  question  for  the 
jury,  and  therefore  his  confessions  should  be 
received.  The  judge  decided  otherwise,  how- 
ever, holding  that  the  testimony  of  Peckham, 
taken  altogether,  showed  Cagwin  to  be  the 
owner  of  the  note.  The  counsel  for  the  defend- 
ant below  again  excepted,  and  the  jury,  under 
the  charge  of  the  judge,  found  a  verdict  in  fa- 
vor of  the  plaintiff  for  the  amount  of  the  note. 

At  the  May  Term  of  the  Supreme  Court, 
1840,  the  defendant  below  moved  for  a  new 
trial,  which  was  denied,  and  judgment  ren- 
dered* accordingly;  whereupon  error  [*363 
was  brought  to  this  court.  It  did  not  appear 
that  any  reasons  were  assigned  by  the  Supreme 
Court  for  the  judgment  there  rendered. 

Mr.  C.  Tracy,  for  the  plaintiff  in  error.  1. 
The  facts  which  the  defendant  below  offered 
to  prove  constituted  a  good  defense.  Huffman 
v.  Hulbert,  13  Wend.,  375;  Reynolds  v.  Ward, 

5  Id.,  501;  Fulton  v.  Matthews,  15  Johns.,  433; 
Orme  v.  Young,  1   Holt,  84;  1  Wheat.  Selw., 
364.  2.  The  declarations  of  Van  Dyke  should 
have  been  received,  even  if  evidence  of  an 
identity  of  interest  between  him  and  Cagwin 
was  necessary  for  that  purpose;  for  the  trans- 
fer of  the  note  to  Cagwin  was  a  mere  contriv- 
ance, and  not  an  actual  sale.    Kendall  v.  Law- 
rence, 22  Pick,  540 ;  Borough  v.  White,  4  Barn. 

6  C.,  325;  Beauchamp  v.  Perry,  1  Barn.  &  Ad., 
89.    At  all  events,  there  was  enough  shown 
to  raise  a  fair  question  for  the  jury  on  that 
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subject.  3.  But  without  respect  to  the  ques- 
tion of  identity  of  interest  between  Van  Dyke 
and  Cagwin,  the  declaration  should  have  been 
received.  They  were  made  when  Van  Dyke 
was  the  owner  and  holder  of  the  note,  and  he 
subsequently  transferred  it  to  Cagwin  after  it 
fell  due.  Beachv.  Wise,  1  Hill,  612;  Hatch  v. 
Dennis,  1  Fairf.,  244;  Whittier  v.  Vose,  4 
Shepl.,  403;  Snelgrove  v.  Martin,  2  McCprd., 
241  ;  Steele  ads.  Sawyer,  Id.,  459  ;  Turpin  v. 
Marksbury.3  J.  J.  Marsh.,  622;  Bulldey  v. 
Landon,  3  Conn.,  76;  Shaw  v.  Broom,  4Dowl. 
&  R.,  730 :  Smith  v.  De  Wruitz,  Ry.  &  M.  N. 
P.,  212  ;  Pocock  v.  Billings,  Id.,  128  ;  S.  G.,  2 
Bing.,  269;  Barough  v.  White,  4  Barn.  &  C., 
325;  Coster  v.  Symons,  1  Carr.  &  P.,  148;  Hod- 
dan  v.  Mitts,  4  Carr.  &  P.,  486;  Beauchamp  v. 
Parry,  1  B.  &  Ad.,  89;  Phillips  v.  Cole,  10  Ad. 
&  Ell.,  106;  Waring  v.  TTarran,,  1  Johns.,  340; 
Jackson  v.  Bard,  4  /d,  230;  Dorsey  v.  Dorsey, 
3  Harr.  &  J.,  410;  Gibblehouse  v.  Stong,  3 
Rawle,  437  ;  Andrews  v.  Fleming,  2  Dall.,  93; 
.Bossfcr  v.  ^i^y,  2  Serg.  &  R.,  354;  Bartlettv. 
Marshall,  2  Bibb,  467;  Guy  v.  #a#.  3  Murph., 
364*]  150;  Austin  v.  Sawyer,  9  Cow.,  39;  *2 
Stark.  Ev.,  48;  1  Co  wen  &  H.,  Notes  to  Phil. 
Ev.,  644,  et  seq.;  Chit.  Bills,  650. 

Mr.  S.  Stevens,  for  defendant  in  error. 
The  declarations  of  one  not  a  party  to  the  rec- 
ord are  inadmissible,  unless  it  be  proved  that 
there  is  an  identity  of  interest  between  the  de- 
clarant and  such  party,  or  in  other  words,  un- 
less it  is  shown  that  the  declarant  is  the  party 
in  interest,  and  that  the  suit  is  brought  for  his 
benefit.  The  sufficiency  of  this  preliminary 
proof  is  always  a  question  for  the  court,  and 
not  the  jury.  Harris  v.  Wilton,  7  Wend.,  57; 
1  Phil.  Ev.,  18,  7th  Lond.  ed.;  Cowen  &  H. 
Notes  to  Phil.  Ev. ,  58,  and  cases  cited. 

The  preliminary  proof  here  showed  that  Cag- 
win was  the  real  owner  of  the  note;  he  having 
bought  it  of  Mr.  Gay  for  a  valuable  consider- 
ation, who  then  had  it  in  his  possession.  Van 
Dyke  does  not  appear  to  have  been  present  at 
the  sale,  or  to  have  had  anything  to  do  with  it. 
Nor  is  there  the  slightest  evidence  tending  to 
show  that  Gay  held  the  note  as  agent  of  Van 
Dyke,  or  that  there  was  any  privity  between 
them.  Cagwin  must,  therefore,  be  deemed  a 
purchaser  from  Gay  for  full  value,  and  we 
have  a  right  to  say  that  Gay  then  owned  the 
note,  and  that  it  had  been  transferred  to  him 
before  maturity.  If  this  view  be  correct,  all 
the  cases  agree  that  Van  Dyke's  declarations, 
whether  made  before  or  after  the  transfer, 
were  inadmissible. 

But  conceding  that  the  note  was  transferred 
by  Van  Dyke  after  it  became  due,  still  his  dec- 
larations were  not  admissible.  The  rule  of 
law  is  sufficiently  rigorous  toward  a  purchaser 
which  allows  him  to  be  devested  of  his  inter- 
est by  the  vendor's  statement  under  oath  that 
he  had  no  title.  But  the  rule  invoked  in  this 
case  goes  further,  and  seeks  to  effect  the  same 
result  bv  mere  hearsay — the  unsworn  state- 
ments of  a  third  person  whom  the  vendee  has 
no  opportunity  of  cross-examining.  If  Van 
Dyke  was  the  party  in  interest,  I  concede  that 
his  declarations  should  be  received;  for  then 
he  could  not  be  compelled  to  testify.  Cook  v. 
HfxiHlding,  1  Hill,  586.  But  such  is  not  the 
3<$5*]  *case.  He  was  a  competent  witness, 
and  no  reason  for  resorting  to  his  declarations 
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exists.  Alexander  v.  Mahon,  HJohns.,  185.  "It 
is  a  general  principle,"  says  Mr.  Phillips, 
"  that  if  any  fact  is  to  substantiated  against  a 
person,  it  ought  to  be  proved  in  his  presence, 
by  the  testimony  of  a  witness  sworn  to  speak 
the  truth  ;  and  the  reason  of  the  rule  is,  be- 
cause evidence  ought  to  be  given  under  the 
sanction  of  an  oath,  and  that  the  person  who 
is  to  be  affected  by  the  evidence  may  have  an 
opportunity  of  interrogating  the  witness  as  to 
his  means  of  knowledge,  and  concerning  all 
the  particulars  of  the  fact."  1  Phil.  Ev.,  185, 
186,  Am.  ed.  of  1823. 

This  question  is  clear  upon  authority  as  well 
as  principle.  In  Duckham  v.  Wattis,  5  Esp. , 
251,  the  declarations  of  a  former  holder  of  a 
bill,  made  before  he  parted  with  his  interest, 
were  held  inadmissible  against  an  indorsee, 
though  it  appeared  that  the  bill  was  trans- 
ferred after  it  became  due;  and  Lord  Ellenbor- 
ough  said  that  the  declarations  were  not  the 
best  evidence,  when  the  holder  himself  could 
be  called.  See,  also,  Hedger  v.  Norton,  3  Carr. 
&  P.,  179.  Other  cases  have  carried  the  doc- 
trine still  further,  and  excluded  such  evidence 
even  where  the  declarant  was  dead  or  inter- 
ested. Hurd  v.  West,  7  Cow.,  752;  Kent  v.  Wal- 
ton, 7  Wend.,  256;  Whitaker  v.  Brown,  8  Id., 
490;  Bristol  v.  Dann,  12  Id.,  142;  Beach  v.  Wise, 
1  Hill,  612;  Baker  v.  Briggt,  8  Pick.,  122;  Ross 
v.  Knight,  4  N.  H.,  236. 

Some  of  the  cases  cited  by  the  opposite  coun- 
sel cannot  be  regarded  even  as  evidence  of  the 
law;  much  less  as  authority.  For  example, 
the  case  of  Confer  v.  Billings,  1  Carr.  &  P.,  148, 
where  the  declarations  of  a  former  holder  of 
the  bill  were  held  admissible  against  a  bona  fide 
indorsee,  though  he  took  it  before  it  fell  due. 
I  hazard  nothing  in  saying  that  this  is  directly 
in  conflict  with  the  whole  current  of  adjudi- 
cation, both  here  and  in  England.  See,  Cow. 
&  H.  Notes  to  Phil.  Ev.,  668,  and  cases  cited. 
The  same  observations  apply  to  Guy  v.  Hall,  3 
Murph.,  150, where  the  declarations  of  a  vend- 
or, made  after  he  had  parted  with  his  right, 
were  held  admissible  against  the  vendee.  The 
law,  as  established  *by  numerous  de-  [*3OO 
cisions,  is  clearly  otherwise.  See,  Cowen  &  H. 
Notes  to  Phil.  Ev.,  655,  662,  and  cases  cited. 

Several  of  the  other  cases  cited  by  the  coun- 
sel relate  to  the  question  whether  the  declara- 
tions of  a  former  holder  of  a  bill  or  note,  which 
has  been  transferred  before  maturity,  can  be 
received  to  affect  a  subsequent  bona  fide  pur- 
chaser. Such  are  the  cases  of  Barough  v. 
White,  4  Barn.  &  C.,  325;  Beauchamp  v.  Parry, 
\  B.  &  Ad.,  89;  Smith  v.  DeWruitz,  Ry.  &  M., 
N.  P.,  212;  and  Phillips  v.  Cole,  10  Ad.  &  Ell., 
106.  The  only  point  adjudged  there  was  that 
the  declarations  were  not  admissible;  but  the 
question  here,  viz. :  whether  such  declarations 
are  admissible  where  the  bill  or  note  is  trans- 
ferred after  it  becomes  due,  was  not  raised,  and 
could  not  have  been  decided.  The  like  obser- 
vations apply  to  Shaw  v.  Broom,  4  Dowl.  «fc  R., 
730;  and  Pocock  v.  Billings,  2  Bing.,  269.  These 
were  cases  of  declarations  which  took  place 
after  the  persons  making  them  had  parted  with 
the  possession  of  the  bills;  and  the  evidence 
was  rejected  for  that  reason  exclusively.  See, 
per  Abbott,  Ch.  J.,  in  Bnrong?t  v.  White,  4 
Baru.  &  C.,  825.  The  case  of  P<xf>ck  v.  Bil- 
lings, is  again  reported  in  Ry.  &  M.  -V.  P. ,  p. 
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127,  where  the  declarations  were  received,  it 
appearing  that  the  person  making  them  had 
possession  of  the  bill  at  the  time.  But  it  is 
quite  plain  from  the  facts  stated  in  the  report, 
that  the  plaintiff,  against  whom  the  declara- 
tions were  offered,  was  a  mere  trustee  of  the 
declarant  suing  for  his  benefit;  and  such,  also, 
seems  to  have  been  the  case  of  Iladdan  v.  Mills, 
4  Carr.  &  P.,  486.  In  Turpinv.  Marksbury,  3 
J.  J.  Marsh,  622,  the  only  point  decided  was, 
that  the  declarations  of  an  assignor,  made  after 
the  assignment,  are  not  admissible  to  affect  the 
assignee;  and  Bulkley  v.  Landon,  3  Conn.,  76, 
is  still  more  remote  from  the  present  question. 

The  case  of  Hatch  v.  Dennis,  1  Fairf .  244,  is 
directly  in  point,  and  if  the  law  be  as  there 
stated,  the  evidence  offered  in  the  present  case 
should,  perhaps,  have  been  received.  That 
case  distinctly  concedes  the  general  doctrine 
for  which  I  contend,  viz. :  "  that  the  sayings 
#07*]  and  declarations  of  one  who  is  a*com- 
petent  witness  in  a  cause,  are  not  to  be  admit- 
ted as  evidence  to  charge  another,  upon  the 
general  ground  that  they  are  but  hearsay  evi- 
dence, and  not  the  best  which  the  nature  of  the 
case  affords."  Id.,  p.  247.  The  court  said, 
however,  that  where  the  party  sought  to  be 
affected  by  the  declarations  is  identified  in  in- 
terest with  the  declarant,  the  case  formed  an 
exception;  and  the  decision  proceeds  upon  the 
assumption  that  such  an  identity  of  interest 
always  exists  between  the  payee  of  a  note,  and 
one  to  whom  he  transfers  it  after  maturity. 
See,  also,  Whittier  v.  Vose,  4  Shep.,  403;  Snel- 
grvte  v.  Martin,  2  M'Cord,  241;  Steele  v.  Saw- 
yer, Id. ,  459.  No  decision  was  cited  in  favor 
of  this  view,  but  the  court  were  obliged  to  rely 
upon  mere  dicta  from  the.English  books,  while 
they  were  constrained  to  admit  that  Duckham 
v.  Wattis  was  directly  the  other  way. 

I  contend  that  Cagwin  was  not  identified  in 
interest  with  Van  Dyke,  within  the  true  mean- 
ing of  this  phrase.  Such  an  identity  exists 
where  the  party  on  the  record  and  the  declar- 
ant have  a  community  of  interest  in  the  event, 
as  in  Kendall  v.  Lawrence,  22  Pick.,  540;  or 
where  the  former  is  a  trustee  for  the  latter,  or 
is  suing  for  his  benefit.  In  these  cases  the  de- 
fendant may  resort  to  the  declarations  of  the 
party  in  interest,  because  he  cannot  oblige  him 
to  testify.  Cook  v.  Spaulding,  1  Hill,  586;  Man- 
ran  v.  Lamb,  7  Cow.,  174.  Besides,  such  dec- 
larations usually  affect  no  one  but  the  party 
who  made  them,  and  the  nominal  party  has  no 
reason  to  complain.  In  a  case  like  the  present, 
however,  where  no  such  privity  exists,  there 
is  hardly  a  pretext  for  dispensing  with  the  gen- 
eral rule  which  excludes  hearsay,  and  secures 
the  right  of  cross-examination.  It  would  be  a 
misuse  of  language  to  say  that  Van  Dyke  and 
Cagwin  are  identified  in  interest,  when  it  is 
clear  that  Van  Dyke  has  no  interest  whatever. 

Cases  have  been  referred  to  where  the  decla- 
rations of  a  former  owner  of  real  estate,  made 
while  he  was  in  possession,  have  been  admit- 
ted to  affect  the  rights  of  one  deriving  title 
through  him.  These  are  inapplicable.  Such 
declarations  are  not  admissible  to  show  that 
the  former  owner  had  sold,  or  that  his  title  had 
been  extinguished  or  incumbered;  but  to  char- 
308*]  acterize  *his  possession,  or  explain  its 
extent.  The  inquiry  being  whether  he  claimed 
to  occupy  in  his  own  right,  or  to  a  certain 
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boundary,  his  declaration  is  resorted  to  as  the 
claim  itself,  the  very  fact  to  be  proved;  and 
not  as  a  medium  of  proving  other  facts.  The 
effect  of  the  evidence  depends  upon  the  credit 
to  be  awarded  to  the  witness  by  whom  the  dec- 
laration is  proved,  and  not  to  the  declarant. 
Hence  any  one  who  heard  the  declaration  is  as 
competent  to  testify  to  it  as  the  party  by  whom 
it  was  made.  1  Greenl.  Ev.,  223.  But  if  the 
inquiry  arises,  not  whether  he  made  such  a 
declaration,  but  whether  the  facts  declared  are 
true,  he  must  be  called.  That  is  the  present 
case.  Cagwin's  rights  depend  upon  whether 
the  alleged  arrangement  between  Van  Dyke 
and  Noble  did,  in  fact,  exist;  and  not  upon 
whether  Van  Dyke  so  declared. 

Lott,  Senator.  The  confessions  of  Van 
Dyke  were,  at  the  time  of  the  trial,  claimed  to 
be  admissible  on  the  ground  that  he  was  still 
the  owner  of  the  note  in  question  ;  but  the 
circuit  judge  refused  to  admit  them,  holding 
that,  as  the  evidence  then  stood,  Cagwin  was 
the  party  beneficially  as  well  as  legally  inter- 
ested. 1  think  his  decision  was  correct.  The 
only  testimony  on  the  point  was  that  of  Peck- 
ham,  which  showed  the  transfer  to  Cagwin  to 
have  been  absolute,  and  for  a  full  and  bonafide 
consideration.  At  all  events,  the  judge  would 
not  have  been  justified,  I  think,  in  permitting 
the  introduction  of  these  confessions  as  evi- 
dence at  that  time.  It  is  contended,  however, 
that  inasmuch  as  it  appeared  that  the  transfer 
of  the  note  had  been  made  after  it  fell  due,  (a) 
the  declarations  of  Van  Dyke  were  admissible 
as  against  Paige,  the  holder. 

It  is  a  well  settled  rule  that  the  best  evidence 
is  to  be  produced  of  which  the  nature  of  the 
case  admits.  Phillips,  in  his  treatise  on  Evi- 
dence, says:  "  It  is  a  general  principle  in  the 
law  of  evidence  that  if  any  fact  is  to  be  sub- 
stantiated against  a  person,  it  ought  to  be 
proved  in  his  presence,  by  the  testimony  of 
witnesses  sworn  to  speak  the  truth;  and  the 
reason  of  the  rule  is,  because  *evidence  [*309 
ought  to  be  given  under  the  sanction  of  an 
oath,  and  that  the  person  who  is  to  be  affected 
by  the  evidence  may  have  an  opportuinity  of 
interrogating  the  witness  as  to  his  means  of 
knowledge,  and  concerning  all  the  particulars 
of  the  fact.  Hearsay  evidence  of  the  fact  is, 
therefore,  not  admissible."  1  Phil.  Ev.,  186, 
ed.  1823. 

In  the  present  case  the  genuineness  of  the 
note  was  not  called  in  question.  The  making 
of  it  was  clearly  proved.  Van  Dyke  was, 
therefore,  a  competent  witness,  and  the  plaint- 
iff was  entitled  to  have  his  declarations  on 
oath.  2  Stark.  Ev.,298;  1  Wheat.  Selw.,  315; 
Skilding  v.  Warren,  15  Johns.,  275;  Powell  v. 
Waters,  17  Id.,  176;  Williams  v.  Matthews,  3 
Cow.,  252;  1  Cowen  &  H.  Notes,  133;  Bristol 
v.  Dann,  12  Wend.,  142.  The  testimony  of- 
fered would  have  been  hearsay  evidence  merely. 
The  rejection  of  it  by  the  court  below  was 
therefore  proper,  and  is  sustained  by  the  fol- 
lowing decisions  of  our  Supreme  Court :  Alex- 
ander v.  Mahon,  11  Johns.,  185;  Kent  v.  Wal- 
ton, 7  Wend.,  256;  Hurd  v.  West,  7  Cow.,  752; 
Whitaker  v.  Brown,  8  Wend.,  490;  Bristol  v. 
Dann,  12  Id.,  142;  Beach  v.  Wise,  1  Hill,  612. 

(a)  No  evidence  on  this  subject  appeared  in  the 
case  except  that  stated  at  pajre  361,  362  of  the  text. 
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I  am  aware  that  it  is  laid  down  in  a  work  of 
high  authority,  Cowen  &  H.  Notes  to  Phil.  Ev., 
p.  666,  et  seq.,  that  the  cases  of  Waring  v.  War- 
ren, 1  Johns;,  340,  and  Austin  v.  Sawyer,  9 
Cow.,  39,  are  in  conflict  with  those  above  re- 
ferred to,  and  support  the  admissibility  of  the 
evidence  offered.  Such  a  conclusion,  however, 
is  not  warranted. 

The  case  of  Waring  v.  Warren  was  an  ac- 
tion of  trover  brought  for  certain  goods,  for- 
merly in  the  possession  of  the  defendant's  wife, 
which  he  claimed  by  virtue  of  his  intermar- 
riage with  her  ;  and  her  declarations,  made 
previous  to  the  marriage,  "that  the  goods  in 
question  belonged  to  the  plaintiff,  and  were 
not  her  own,"  were  admitted.  It  will  be  seen 
that  the  admissions  here  were  by  a  person 
through  whom  the  defendant  claimed  title ; 
not  by  purchase,  but  by  representation.  The 
claim  of  the  husband  was  under  and  by  virtue 
of  his  marital  rights,  and  he  stood  in  the  same 
situation  as  if  he  claimed  in  a  representative 
character.  The  person  making  the  admission, 
37O*]  and  the  defendant,  *were  considered 
identical  in  interest.  An  admission  by  the  par- 
ty represented  is  admissible  in  evidence  as 
against  the  representative.  See,  2  Stark.  Ev., 
42-48,  3d  Am.  ed. 

In  the  case  of  Austin  v.  Sawyer,  a  verdict 
was  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court  on  a  case  made:  and  the  ques- 
tion as  to  the  admissibility  of  the  declarations 
of  the  vendor,  to  affect  the  rights  of  his  vend- 
qp,  does  not  even  appear  to  have  been  raised 
or  passed  upon.  The  effect  of  the  decision  in 
that  case,  so  far  as  it  relates  to  the  admissibil- 
ity of  such  declarations,  was  noticed  and  con- 
sidered by  the  court  in  Whitaker  v.  Brown 
above  cited,  and  it  was  there  said  that  the  re- 
porter had  fallen  into  an  error  in  his  marginal 
note  to  the  case  of  Austin  v.  Sawyer,  in  stating 
that  it  overruled  the  previous  case  of  Hurd  v. 
West.  Oh.  J.  Savage  and  Mr.  J.  Sutherland 
were  both  of  them  judges  at  the  time  when 
these  cases  were  decided,  and  appear  to  have 
joined  in  the  decision  of  each.  It  is  evident, 
therefore,  that  the  decision  in  Austin  v.  Saw- 
yer was  not  intended  by  the  court  who  made 
it  to  overrule  the  case  of  Hurd  v.  West.  And 
it  mav  be  remarked  also,  that  the  declarations 
relied"  on  in  Austin  v.  Sawyer  were  certain  con- 
versations had  between  the  vendor  and  vendee 
in  relation  to  the  subject  matter  of  the  sale. 

This  question  has  also  come  under  the  con- 
sideration of  the  courts  in  England.  The  case 
of  Duckham  v.  Wallis,  5  Esp. ,  252,  is  a  prom- 
inent one.  The  defense  relied  on  in  that  case 
was,  that  the  bill  sued  had  been  indorsed  to  the 
plaintiff  after  it  became  due,  and  that  the  de- 
fendant, before  it  became  due,  had  settled  it 
in  account  with  the  holder.  The  declarations 
of  the  holder,  made  before  the  indorsement  to 
the  plaintiff,  were  offered  as  evidence  to  prove 
these  facts.  It  was  contended,  on  the  one  side, 
that  the  holder  was  a  competent  witness,  and 
that  what  he  had  said  was  not  evidence  ;  and 
on  the  other,  that  the  defendant  might  set  up 
the  same  defense  against  the  plaintiff,  suinpas 
indorsee,  which  would  have  been  available 
against  the  indorser,  and  aa  there  could  be  no 
doubt  that  the  holder's  own  declarations  would 
be  evidence  against  himself,  it  was  equally 
clear  that  they  ought  to  be  received  aa  against 
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the  plaintiff.  But  Ld.  Ellenborough  said,  he 
thought  the  evidence  inadmissible;  "that 
though  *a  bill  had  been  indorsed  after  [*37 1 
it  became  due,  if  a  full  and  valuable  consider- 
ation had  been  paid,  he  did  not  know  why  the 
holder  might  not  recover  on  the  bill,  subject, 
nevertheless,  to  the  case  put,  of  its  being  dis- 
charged by  the  defendant ;  but  it  would  be 
incumbent  on  him  to  prove  the  consideration 
paid  ;  and  of  that  the  plaintiff  should  give  ev- 
idence. That  the  fact  of  the  bill  having  been 
paid  when  due,  and  settled  in  account  with  the 
defendant,  was  easily  proved  by  calling  Evans 
himself  [the  holder],  or  by  the  evidence  of 
third  persons  ;  but  what  Evans  had  said  was 
not  the  best  evidence,  when  he  himself  could 
be  called:  it  would  be  making  the  declarations 
of  a  third  person  evidence  to  affect  the  plaint- 
iff's title,  when  that  party  was  not  on  the  rec- 
ord and,  therefore,  could  not  be  received."  See, 
also,  Phil.  Ev.,  229,  Am.  ed.  1823  ;  2  Stark. 
Ev.,p.  42. 

There  are  cases,  I  concede,  where  the  dec- 
larations of  a  party  in  interest  can  be  given  in 
evidence  against  a  subsequent  holder ;  but  in 
my  opinion  they  have  no  bearing  on  the  ques- 
tion under  consideration.  Starkie  says  that 
"An  admission  by  the  owner  is  sometimes  evi- 
dence against  one  who  claims  title  under  him," 
2  Stark.  Ev.,  48,  and  he  cites  the  case  of  Ivat 
v.  Finch  and  another,  1  Taunt.,  141,  in  support 
of  this  position.  By  an  examination  of  that 
case  it  will  be  seen  that  it  is  not  analogous 
to  the  present.  It  was  an  action  of  trespass 
brought  by  the  plaintiff  for  certain  property 
converted  to  the  use  of  the  defendants.  The 
defendants  justified  under  a  heriot  custom,  and 
the  only  question  between  the  parties  was, 
whether  one  Alice  Watson,  the  tenant,  was 
possessed  of  the  property  at  the  time  of  her 
death.  It  was  admitted  that  it  had  formerly 
been  her  property,  but  it  was  contended  that 
some  time  before  her  death  she  had  trans- 
ferred it,  with  the  rest  of  the  farming  stock,  to 
the  plaintiff.  For  the  purpose  of  proving  this 
transfer  a  witness  was  called  to  speak  to  a  con- 
versation in  which  Mrs.  Watson  had  stated 
she  had  retired  from  business,  and  given  up 
her  farm  and  stock  to  her  son-in-law,  the 
plaintiff.  The  evidence  was  excluded  by  Ld. 
Ellenborough  on  the  trial,  and  a  verdict  was 
rendered  for  the  defendants  ;  but  Ld.  Mans- 
field set  aside  the  verdict,  and  granted  a  new 
trial,  saying  :  "The  evidence  ought  to  have 
*been  received.  The  admission  sup-  [*372 
posed  to  have  been  made  by  Mrs.  Watson  was 
against  her  own  interest."  He  added  :  "Had 
this  action  been  between  Mrs.  Watson  and  the 
present  plaintiff,  her  acknowledgment  that  the 
property  belonged  to  him  might  clearly  have 
been  given  in  evidence.  It  ought,  therefore, 
to  have  been  received  in  the  present  instance." 
The  reason  assigned  was,  because  the  right  of 
the  lord  of  the  manor  depended  on  her  title. 
The  defendants  did  not  claim  as  purchasers, 
but  stood  in  a  mere  representative  character. 
Their  rights  grew  out  of  a  custom  which  gave 
certain  goods  and  chattels  of  the  tenant,  on 
his  death,  to  the  lord  of  the  manor.  They 
stood  in  the  place  of  the  tenant,  and  in  no  bet- 
ter situation  than  she  did  at  the  time  of  her 
death.  It  was  not,  therefore,  a  case  where 
the  declarations  were  sought  to  invalidate  the 
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claims  of  a  purchaser ;  and  it  may  be  remarked, 
also,  that  the  person  making  the  declaration 
was  dead. 

The  case  of  Strong  v.  Wheeler,  5  Pick.,  410, 
is  relied  on  by  the  plaintiff  in  error.  There 
the  defense  to  the  suit  was  made  by  a  person 
notaparty  to  the  record,  under  the  Attachment 
Act  in  Mass.,  and  the  declarations  of  the  de- 
fendant were  admitted  in  favor  of  the  plaintiff, 
for  the  reason  "that  the  creditor  who  comes  in 
under  the  statute  makes  the  defense  for  the  de- 
fendant of  record,  and  he  is  allowed  to  defend 
the  suit  as  the  party  to  the  suit  himself  could 
or  might,  but  he  is  "not  put  upon  any  other  or 
better  ground." 

There  is,  also,  another  class  of  cases,  where 
the  declarations  offered  were  a  part  of  the  trans- 
action itself  ;  as  in  Kent  v.  Lowen,  1  Camp., 
177.  The  defense  in  that  case  was  usury.  Cer- 
tain letters  written  by  the  payee  before  the  date 
of  the  note,  in  relation  to  it,  were  admitted  as 
evidence  as  a  part  of  the  res  gestee.  But  Chitty 
says  that  "In  a  subsequent  case  a  very  learned 
judge  refused  to  receive  in  evidence  proof  of 
what  a  prior  holder  had  said  against  the  valid- 
ity of  a  bill  whilst  he  was  the  holder,  because 
such  holder  was  living,  and  ought  to  have  been 
called  as  a  witness  ;"  citing  several  cases,  and 
among  them  Beauchamp  v.  Parry,  1  B.  &  Ad., 
89.  He  adds,  however:  "It  is  now  settled  that 
373*]  in  general,  letters  of  an  *indorser  (and, 
at  all  events,  those  written  after  he  has  parted 
with  the  bill)  are  not  admissible  in  evidence  to 
impeach  the  indorser's  title,"  unless  it  be  pre- 
viously shown  "  that  the  indorsee  is  identical 
in  interest  with  the  payee,  as  by  having  taken 
the  note  after  due  or  without  any  considera- 
tion." Chit.  Bills,  650,  651,  8th  Lond.  ed. 

This  last  observation  of  Mr.  Chitty  has  been 
much  relied  on  in  support  of  the  evidence  of- 
fered in  the  case  under  consideration,  and  I 
propose  briefly  to  examine  it.  Without  deny- 
ing the  rule  to  be  that  the  declarations  of  a 
party  "identical  iu  interest"  with  him  who 
seeks  the  benefit  of  the  note,  are  admissible, 
it  will  be  found  that  the  proposition  laid  down 
as  an  example  or  illustration,  viz.:  that  the 
mere  taking  of  a  note  after  due  creates  such 
an  identity  of  interest,  is  unsupported  by  au- 
thority. The  case  of  Beauchamp  v.  Parry,  be- 
fore referred  to,  is  cited  in  support  of  it.  The 
only  point  decided  in  that  case  was,  that  the  d  ec- 
larations  made  by  one  Wade,  the  former  hold- 
er of  the  note,  which  had  been  admitted  on  the 
trial  against  the  subsequent  indorsee, who  had 
taken  the  note  before  maturity,  were  not  ad- 
missible, and  a  new  trial  was  ordered.  It  is 
true,  that  Ld.  Tenterden,  who  had  erroneous- 
ly admitted  the  evidence  on  the  trial,  after  set- 
ting himself  right  on  the  question  he  was  re- 
viewing, adds:  "  If  the  indorsement  had  been 
made  to  the  plaintiff  after  the  note  had  become 
due,  the  case  would  have  been  different."  That 
remark  was,  however,  a  mere  dictum,  uncalled 
for  by  the  case,  and  full  as  likely  to  be  errone- 
ous as  the  decision  made  by  him  on  the  trial. 
He  bases  his  decision  on  the  ground  that  Wade 
was  not  identified  with  the  plaintiff  in  point 
of  interest,  saying,  "he  might  have  been  called 
as  a  witness,"  and  that  "his  declarations  were 
no  more  than  mere  assertions  not  upon  oath." 
Parke,  J.,  said:  "The  plaintiff  does  not  claim 
by  the  title  of  the  indorsee  of  the  note.  He 
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has  a  title  of  his  own  as  indorsee."  And  Bag- 
by,  J.,  observed  :  "  The  indorsee  of  a  bill  or 
note  cannot  be  affected  by  the  declarations  of 
the  payee,  unless  it  be  shown  that  he  is  iden- 
tified m  interest  with  him,"  and  then  adds, 
"as  if  he  took  it  without  consideration,  or  aft- 
er it  was  due  ;"  a  remark,  as  I  have  before 
stated,  entirely  *gratuitous,  and  in  no  [*374 
way  necessary  to  the  decision  of  the  question. 

The  case  of  Pocock  v.  Billings,  Ryan  &  M., 
127,  has  been  cited  to  show  the  admissibility 
of  the  evidence  in  question.  That  was  an  ac- 
tion by  an  indorsee  against  the  acceptor  of  a 
bill  of  exchange.  The  defense  was,  that  the 
drawer  of  the  bill  had  negotiated  it  after  he 
became  a  bankrupt,  and  that  neither  the  plaint- 
iff nor  several  other  indorsers  had  given  any 
consideration  for  it.  The  assignees  were  the 
real  defendants.  The  declarations  of  an  in- 
dorser,  made  whilst  he  was  holder  of  the  bill, 
were,  after  objection,  received  by  Best,  J.,  "as 
being  made  against  his  own  interest,  by  show- 
ing that  he  had  no  title."  Here  it  will  be  ob- 
served that  the  holder  had  not  given  any  con- 
sideration for  the  bill.  He  was,  therefore,  not 
a  bonafide  holder.  The  same  case,  as  reported 
in  2  Bing.,  269,  when  it  first  came  before  the 
court,  has  also  been  relied  on  ;  in  relation  to 
which  Ch.  J.,  Abbott,  in  Barough  v.  White,  4 
Barn.  &  C.,  325,  said:  "The  point  decided 
there  was,  that  in  an  action  on  a  bill  of  ex- 
change, the  declarations  of  a  prior  holder  could 
not  be  received,  unless  they  were  made  when 
he  had  possession  of  the  bill.  That  which  t'tjl 
from  the  Ld.  Chief  Justice  as  to  such  declara- 
tions being  admissions,  and  receivable  when 
adverse  to  the  interest  of  the  party  making 
them, was  extrajudicial;  and  such  observations 
are  always  to  be  taken  rather  as  illustrations, 
than  as  authorities  in  law,  for  we  all  know 
that  they  are  constantly  made  without  the 
same  consideration  and  care  as  those  which  be- 
long to  the  point  in  judgment."  It  may  be  re- 
marked, too,  in  reference  to  Pocock  v.  Billings, 
that  it  does  not  appear  whether  the  declarations 
relied  on  were  made  before  or  after  the  ma- 
turity of  the  bill. 

This  question  was  also  discussed  and  con- 
sidered in  Phillips  v.  Cole,  10  Ad.  &  Ell.,  106. 
There  the  declarations,  contained  in  letters 
written  by  a  prior  holder,  were  offered  to  show 
that  the  note  was  passed  to  the  plaintiff,  not 
merely  without  consideration,  but  fraudulent- 
ly. In  relation  to  which,  Ld.  Den  man  says  : 
"It  is  clear  that  the  declarations  of  third  per- 
sons *alive,  in  the  absence  of  any  com-  [*375 
munity  of  interest,  are  not  to  be  received  to 
affect  the  title  or  interests  of  other  persons, 
merely  because  they  are  against  the  interests 
of  those  who  make  them.  The  general  rule 
of  law,  that  the  living  witness  is  to  be  exam- 
ined on  oath,  is  not  subject  to  any  exception  so 
wide,  and  we  are  of  opinion  that  the  circum- 
stance of  fraud  being  acknowledged  introduces 
no  difference  in  principle.  That  acknowledg- 
ment would  certainly  make  the  evidence,  if 
receivable,  more  weighty,  but  only  upon  the 
ground  that  it  is  more  strongly  against  the  in- 
terest of  the  party  than  any  mere  pecuniary 
consideration  could  make  it.  The  ground  of 
the  admission  would  be  the  same  in  either 
case,  and  the  same  objection  applies  in  both, 
the  want  of  community  of  interest." 
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The  case  of  Benson  v.  Marshal,  cited  4  Dowl. 
&  R.,  732,  is  referred  to  by  Mr.  Chitty  in  sup- 
port of  the  adraissibility  of  this  evidence.  It 
may  be  remarked  in  reference  to  that  case, 
that  although  cited  by  counsel,it  was  not  relied 
on  by  the  court,  and  was  never  reported.  See, 
4 Dowl.  &  R.,  731,  n.  b. 

It  is  proper  to  refer  to  the  views  of  another 
eminent  writer  on  this  subject.  Mr  Greenleaf, 
in  his  treatise  on  Evidence,  lays  down  the  rule 
that  an  assignee  is,  in  certain  cases,  bound  by 
the  previous  admissions  of  the  assignor,  in  dis- 
paragement of  his  own  apparent  title.  He  con- 
cedes that  "  This  is  true  only  where  there  is 
an  identity  of  interest  between  the  assignor 
and  assignee,"  and  then  adds:  "Such  identity 
is  deemed  to  exist,  not  only  when  the  latter  is 
expressly  the  mere  agent  and  representative  of 
the  former,  but  also  where  the  assignee  has  ac- 
quired a  title  with  actual  notice  of  the  true 
state  of  that  of  the  assignor,  as  qualified  by 
the  admissions  in  question,  or  where  he  has 
purchased  a  demand  already  stale,  or  other- 
wise infected  with  circumstances  of  suspicion." 
1  Greenl.  Ev.,  222,  sec.  190.  In  support  of 
this  doctrine  he  cites  the  following  books  and 
cases,  viz. :  Harrison  v.  Vattance,  1  Bing. ,  38  ; 
Bayley,  Bills,  by  Phillips  &  Sewall,  pp.  502, 
503,  and  notes,  2d  Am.  ed. ;  Gibblehouse  v. 
Stong,  3  Rawle,  437;  Hatch  v.  Dennis,  1  Fairf., 
244;  Snelgrove  v.  Martin,  2  McCord,  241.  243. 
376*]  He  subsequently  *says:  "In  an  action 
by*  the  indorsee  of  a  bill  or  note,  dishonored 
before  it  was  negotiated,  the  declarations  of 
the  indorser,  made  while  the  interest  was  in 
him,  are  admissible  in  evidence  for  the  defend- 
ant. 1  Greenl.  Ev.,  222,  sec.  190,  citing  Po 
cock  v.  Bitting*,  Ry.  &  M.,  127;  Chit.  Bills,  650, 
8th  ed.;  1  Phil.  &  Am.  Ev.,  415,  416  ;  Shirly 
v.  Todd,  9  Greenl.,  83.  With  all  due  defer- 
ence to  the  opinion  of  the  respectable  author, 
it  will,  I  think,  be  found,  on  reference  to  the 
cases  cited  by  him,  that  they  do  not  sustain 
his  position. 

In  the  case  of  Harrison  v.  Valance,  1  Bing. , 
45,  the  declarations  were  received  because  the 
party  making  them  was  "substantially  inter- 
ested in  the  cause." 

The  case  of  Oibblehouse  v.  Stong,  3  Rawle, 
437,  was  an  action  of  ejectment,  and  had  no 
reference  to  the  question  of  evidence  as  appli- 
cable to  personal  property. 

In  Hatch  v.  Dennis,  1  Fairf. ,  244,  the  court, 
after  reviewing  the  authorities  referred  to  by 
them,  conclude  by  saying:  "Upon  a  careful 
examination  of  all  the  cases  bearing  upon  this 
question,  which  we  have  been  able  to  exam- 
ine, including  that  of  Whitaker  v.  Brown,  8 
Wend.,  490,  we  think  the  weight  of  authority 
is  in  favor  of  admitting  the  declarations  of  the 
payee,  when  made  under  such  circumstances 
as  they  were  in  the  case  before  us."  There  I 
concede  that  the  declarations  of  the  payee, 
made  before  the  transfer  of  a  note  indorsed 
after  it  became  due,  were  admitted  as  against 
the  indorsee.  The  principal  authorities  referred 
to  by  the  court  will  be  briefly  examined.  In 
Shaw  v.  Broom,  4  Dowl.  &  it,  730,  the  only 
point  decided  will  be  found  to  be,  that  the  dec- 
larations made  by  a  prior  holder  of  a  note,  after 
indorsement  to  a  third  party,  are  inadmissible 
against  his  indorsee.  The  case  of  Beauchamp 
v.  Parry,  1  B.  &  Ad.,  89,  as  has  already 
HILL  7. 


been  shown,  only  decided  that  the  declarations 
of  a  prior  holder  were  not  admissible  as  against 
an  indorsee  to  whom  the  note  is  indorsed  be- 
fore maturity.  The  case  of  Smith  v.  De  Wruitz, 
Ry.  &  M.,  212,  decides  the  same  point.  In 
Graves  v.  Key,  3  B.  &  Ad.,  313,  the  question 
under  consideration  did  not  arise.  It  was  there 
held  that  a  maker  of  a  note  was  *enti-  [*377 
tied  to  a  credit  for  previous  payments  made  by 
him,  as  against  a  subsequent  indorsee,  to  whom 
the  note  was  transferred  when  over  due.  The 
case  of  Pocock  v.  Billings,  Ry.  &  M.,  127,  has 
already  been  examined. 

The  case  of  Snelgrovev.  Martin,  2  McC. ,  241, 
cited  by  Mr.  Greenleaf, will  be  briefly  noticed. 
The  principle  there  decided,  I  concede,  sustains 
the  doctrine  of  the  learned  author.  But  it  was 
the  decision  of  a  majority  of  the  court  only  ; 
Colcock,  J.,  dissenting.  It  may  be  remarked, 
however,  in  relation  to  the  case,  that  no  authori- 
ties were  cited  by  the  court  in  support  of  the 
decision.  The  judge  who  gave  the  opinion  lays 
down  the  general  proposition  that  "Declara- 
tions, etc.,  relating  to  the  matter  in  dispute, 
made  by  a  person  while  he  was  interested,  is 
good  evidence  against  a  party  claiming  subse- 
quently under  such  a  person."  And  yet  the 
same  court,  in  Martin  v.  Lightner,  2  McC. ,  214, 
decided  at  the  same  term,  that  the  declarations 
of  the  payee  of  a  note,  payable  to  him  or  bear- 
er, and  which  had  been  passed  to  the  plaintiff 
by  delivery  after  it  became  due,  were  inadmis- 
sible. In  giving  the  opinion  the  following  lan- 
guage is  used:  "The  declarations  of  the  payee 
in  relation  to  the  interest  of  the  present  plaint- 
iff were  properly  rejected.  The  case  does  not 
come  within  the  principle  involved  in  the  case 
of  Jordaine  v.  Lashbrooke,  7  T.  R.,  601.  In  that 
case  the  question  was  whether  the  indorser  of 
a  note  could  be  a  witness  to  impeach  its  validi- 
ty, and  not  whether  his  declarations  might  be 
given  in  evidence.  It  appears  to  me  that  the 
payee  might  have  been  a  witness,  but  his  dec- 
larations certainly  could  not  be  received." 

The  remaining  case  cited  by  Mr.  Greenleaf, 
viz.:  Shirley  v.  Todd,  9  Greenl.,  83,  was  an  ac- 
tion by  the  indorsee  against  the  acceptor  of  a 
dishonored  bill  or  draft,  in  which  the  declara- 
tions of  the  indorser,  made  while  the  interest 
was  in  him,  were  held  to  be  admissible  in  evi- 
dence for  the  defendant.  The  decision  is  based 
on  the  cases  of  Ayer  v.  Hutchins,  4  Mass. ,  871 ; 
Pedbody  v.  Peters,  5  Pick.,  8,  and  Sargent  v. 
Southgate,  5  Pick.,  812.  I  have  examined  these 
authorities,  *but  they  do  not  sustain  [*378 
the  case  of  Shirley  v.  Todd  in  which  they  were 
cited.  In  Ayer  v.  Hutchinn  there  was  one  dis- 
tinguishing feature.  The  indorsement  was  made 
after  the  dishonor  of  the  note;  but  yet  it  was 
offered  to  be  shown  that  it  was  made  for  the 
indorser  himself.  And  the  court  say:  "If  this 
was  the  case,  whether  the  note  was  indorsed 
before  or  after  it  became  due,  we  are  satisfied 
that  any  evidence  may  be  admitted  against  the 
trustee,  which  might  have  been  admitted  against 
the  1'tstni ' / in  trust,  if  he  had  sued  the  note  as 
promisee."  It  is  true,  the  court  in  delivering 
their  opinion  observe,  that  the  indorsee  of  a 
note  after  maturity  takes  it  "subject  to  any  le- 
gal defense  which  might  be  made  against  a  re- 
covery by  the  promisee."  But  there  is  nothing 
in  the  case  to  show  that  such  a  defense  could 
be  proved  by  the  declarations  of  the  promisee 
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himself,  without  calling  him  as  a  witness.  The 
case  of  Peabody  v.  Peters  supports  this  princi- 
ple only,  that  an  indorsee  with  notice,  or  who 
stands  charged  with  notice  by  reason  of  his 
taking  a  dishonored  note,  is  liable  to  the  same 
defense  which  could  be  made  against  the  orig- 
inal payee,  and  upon  proof  of  payment  of  the 
note  on  which  the  action  was  founded,  judg- 
ment was  given  for  the  defendant.  The  case  of 
Sargent  v.  Southgate,  establishes  the  same  prin- 
ciple ;  but  the  question  whether  that  defense 
can  be  established  by  the  declarations  of  such 
original  payee  was  not  raised.  It  may  also  be 
remarked,  in  reference  to  the  last  case,  that  the 
plaintiff  in  the  suit  received  the  note  on  which  it 
was  brought  "as  agent  and  trustee  of  the  payee, 
to  collect  and  pay  his  debts  with  the  proceeds." 

The  doctrine  or  rule  as  above  laid  down  by 
Mr.  Greenleaf  is  countenanced  by  Chitty,  and 
also  by  Bayley  and  Phillips  and  Amos, but  not 
fully  recognized.  They  all  refer  in  support  of 
the  position  to  the  case  of  Benson  v.  Marshall, 
above  commented  on,  which,  as  I  have  attempt- 
ed to  show,  ought  not  be  relied  on  as  authority. 
Indeed,  I  may  add,  that  it  is  expressly  said  by 
Phillips  &  Amos,  p.  416,  that  the  declarations 
of  a  prior  holder  are  "  not  admissible  where 
there  is  no  existing  identity  of  interest."  Most 
of  the  cases  collected  in  the  notes  to  each  of 
these  works  have  already  been  examined,  and 
379*]  if  I  am  correct  *in  my  interpretation  of 
them  they  do  not  sustain  the  principle  for 
which  they  are  cited. 

I  do  not  deem  it  necessary  to  refer  particu- 
larly to  the  other  cases  cited  by  the  plaintiff  in 
error.  It  will  be  found  on  an  examination  of 
most  of  them,  that  they  do  not  sustain  the 
doctrine  that  the  declarations  of  a  prior  holder 
of  a  note,  or  vendor  of  a  chattel,  are  admissi- 
ble in  evidence  as  against  a  subsequent  owner, 
who  acquired  title  for  a  valuable  considera- 
tion. It  may  I  think  be  laid  down  as  a  gener- 
al proposition,  that  the  cases  in  which  such 
evidence  has  been  held  admissible  are  those 
only  where  the  declarations  were  made  by  a 
party  really  in  interest,  or  by  one  through 
whom  the  plaintiff  claimed  as  a  privy  by  rep- 
resentation, as  in  cases  of  bankruptcy  death, 
and  others  of  a  similar  character.  Where  the 
rule  is  applicable, there  must,  it  is  conceded,  be 
"an  identity  of  interest"  between  the  assignor 
and  assignee.  That  relation  appears  to  me  to 
be  based  on  the  fact  that  the  rights  of  the  as- 
signor continue  and  are  represented  by  the  as- 
signee. Where  a  person  becomes  a  purchaser 
of  a  chose  in  action  or  a  chattel,  for  a  valuable 
consideration,  his  rights  are  independent  of 
the  assignor,  and  beyond  his  control.  Al- 
though it  may  be  necessary  to  found  his  title 
on  a  transfer,  yet  the  mere  proof  of  such  trans- 
fer is  evidence  of  his  right.  Personal  proper- 
ty is  frequently  acquired  by  delivery  merely. 
Possession  alone  is,  then,  prima  facie  evidence 
of  title,  and  the  rights  of  the  possessor  do  not 
necessarily  depend  on  the  title  of  the  person 
by  whom  the  delivery  was  made,  or  from 
whom  such  possession  was  obtained.  It  was 
well  said  by  Williams.  J.,  in  Fitch  v.  Chapman, 
10  Conn.,  8,  that  "The  identity  of  interest 
spoken  of  in  the  books  referred  rather  to  those 
cases  where  the  nominal  party  was  suing  in 
fact  for  the  benefit  of  a  third  person,  and  this 
identified  their  interest." 
622 


It  is  insisted,  however,  that  the  indorsee  of 
a  note  overdue  takes  it  subject  to  all  the  equi- 
ties existing  between  the  original  parties  at 
the  time  of  the  indorsement;  and  that  if  the 
admissions  made  by  a  prior  holder  are  excluded 
then  the  other  party  is  prejudiced.  It  is  true 
that  the  note  in  such  case  is  subject  to  the  same 
defense  in  the  hands  of  the  indorsee  as  when 
it  was  *in  the  hands  of  the  indorser;  [*38O 
but  it  by  no  means  follows  that  the  mere  dec- 
larations of  such  indorser  can  affect  the  rights 
of  the  indorsee.  The  means  of  proving  a  de- 
fense may  be  affected,  but  the  right  to  make 
it  is  not  impaired.  The  defense  still  exists; 
but  it  must  be  established  by  testimony,  and 
not  by  mere  declarations.  The  rule  laid  down 
by  the  Supreme  Court  of  this  State  is  in  my 
judgment  not  only  consistent  with  the  general 
principles  of  evidence,  but  necessary  for  the 
protection  of  private  rights. 

It  was  said,  I  am  aware,  by  Mr.  J.  Bronson, 
in  Beach  v.  Wise,  1  Hill,  612,  a  case  like  the 
one  under  consideration,  that  if  it  were  an  orig- 
inal question,  he  should  be  unable  to  see  any 
solid  distinction  between  cases  relating  to 
real  property,  where  the  declarations  of  the 
former  owner  are  constantly  admitted,  and 
those  relating  to  choses  in  action,  and  other 
personal  property;  and  he  put  his  judgment  on 
the  sole  ground  that  the  point  had  been  ad- 
judged against  the  defendant  in  that  case  by 
those  who  had  gone  before  him  in  the  court.  I 
admit  that  there  is  no  solid  distinction  in  prin- 
ciple between  the  cases  referred  to  by  the 
learned  judge  ;  but  I  by  no  means  admit  that 
the  rule  as  applicable  to  personal  estate  should 
be  altered.  On  the  contrary,  it  appears  to  be 
an  anomaly  in  our  law,  if,  by  the  rules  of  evi- 
dence, titles  to  real  estate  can  be  made  to  de- 
pend on  the  mere  declaration  of  a  prior  owner, 
when  every  contract  for  the  sale  of  land  is  re- 
quired to  be  in  writing,  and  title  can  only  be 
conveyed  by  deed.  There  would,  in  my  judg- 
ment, be  much  more  propriety  in  excluding 
such  declarations  as  affecting  real  estate,  than 
in  admitting  them  as  to  personal  property. 
But  I  do  not  concede  that  such  declarations  are 
now  admissible  to  affect  the  title  to  lands,  al- 
though they  may  be  admitted  to  explain  the 
character  of  a  possession.  The  Supreme  Court, 
in  Jackson  v.  Shearman,  6  Johns.,  19,  say  : 
"  The  acknowledgments  of  a  party  are  gener- 
ally a  dangerous  species  of  evidence,  and  al- 
though good  to  support  a  tenancy,  or  to  satisfy 
doubts  in  case  of  possession,  they  ought  not  to 
be  received  as  evidence  of  title."  Instead  of 
extending  this  species  of  evidence,  I  think  it 
safer  and  more  conducive  to  the  advancement 
of  justice  *that  it  should  be  confined  [*38 1 
to  such  cases  only  where,  by  the  settled  rules 
of  law,  it  is  declared  to  be  admissible.  The 
remarks  of  Mr.  Greenleaf  as  to  this  species  of 
evidence  are  deserving  of  great  consideration. 
He  says:  "  With  respect  to  all  verbal  admis- 
sions, it  may  be  observed,  that  they  ought  to  be 
received  with  great  caution.  The  evidence, 
consisting  as  it  does  in  the  mere  repetition  of 
oral  statements,  is  subject  to  much  imperfec- 
tion and  mistake;  the  party  himself  either  be- 
ing misinformed,  or  not  having  clearly  ex- 
pressed his  own  meaning,  or  the  witness  having 
misunderstood  him.  It  frequently  happens.also, 
that  the  witness,  by  unintentionally  altering 
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a  few  of  the  expressions  really  used,  gives 
an  effect  to  the  statement  completely  at  vari- 
ance with  what  the  party  did  actually  say."  1 
Greenl.  Ev.,  233.  See,  also,  the  observations 
of  the  Chancellor  on  this  subject  in  Law  v. 
Merrills,  6  Wend.,  277. 

It  is  no  answer  to  the  views  above  presented 
that  the  rule  will  permit  a  transfer  to  mere 
nominal  parties,  to  avoid  the  effect  of  admis- 
sions made  previously.  When  such  is  the  fact 
there  is  no  change  of  ownership.  The  party  by 
whom  the  transfer  is  made  is  still  the  party  in  in- 
terest.and  his  declarations  are  clearly  admissible 
If,  however, on  the  other  hand,  the  declarations 
of  a  prior  holder  of  personal  property  are  to  af- 
fect the  rights  of  a  vendee  or  purchaser,  for  a  val- 
uable consideration,  the  tenure  of  it  will  be  very 
precarious  and  uncertain.  I  prefer  rather  to 
abide  by  the  old  landmarks  of  the  law,  as  fixed 
and  established  by  our  Supreme  Court.  Their 
removal  would  greatly  interfere  with  the  en- 
joyment of  property,  and  open  the  door  to 
fraud  and  litigation.  The  rule  is  salutary  in 
its  tendency,  and  the  application  of  the  doc- 
trine of  stare  decisis  in  such  a  case  as  the  pres- 
ent, is  imperiously  demanded. 

In  view  of  the  whole  subject,  whether  con- 
sidered in  reference  to  authority  or  principle.I 
am  of  opinion  that  the  judgment  of  the  Su- 
preme Court  should  be  affirmed.' 

Senators  Wright  and  Putnam  also  deliv- 
ered opinions  in  favor  of  affirming  the  judg- 
ment of  the  Supreme  Court,  concurring  in  the 
general  doctrine  advanced  by  Senator  Lett. 

382*]  *Hopkins,  Senator.  The  plaintiff 
below  purchased  the  note,  if  he  purchased  at 
all,  after  it  was  due,  and  of  course  took  it  sub- 
ject to  all  equities  between  the  former  parties. 
He  took  no  better  title  than  the  vendor  had. 
which,  before  the  sale,  was  certainly  subject  to 
be  defeated  by  proof  ot  his  own  declarations. 
Does  the  transfer  of  the  note  then,  after  it  was 
dishonored,  do  away  the  effect  of  admissions 
of  the  prior  holder,  made  while  the  note  was 
in  his  hands,  going  to  discharge  the  party  from 
liability  on  it  ?  Does  it  not  still  remain  sub- 
ject to  be  defeated  by  proof  of  those  admissions, 
or  must  the  defendant  make  stronger  proof 
than  he  had  to  make  before  ?  The  declarations 
offered  to  be  proved  were  made  at  a  time  when 
it  was  certainly  against  the  interest  of  the  hold- 
er to  make  them,  and  the  reasonable  presump 
tion  would  be  that  they  are  true. 

Can  it  be  doubted  that  a  written  receipt  or 
release,  duly  proved  to  have  been  made  before 
the  note  was  transferred,  would  put  an  end  to 
it  as  a  thing  of  any  value,  or  at  least  that  it 
would  be  prima  facie  evidence  of  payment  or 
discharge  ?  And  yet  a  written  receipt  or  ad- 
mission of  payment  would  have  no  more  effect 
than  a  verbal  acknowledgment  to  discharge  the 
note. 

It  is  supposed  that  if  evidence  of  such  ad- 
missions or  declarations  is  allowed,  it  may  lead 
to  collusion  between  the  original  parties.  This 
might  as  well  be  done  by  a  written  discharge 
as  by  an  oral  one.  But  I  cannot  see  that  there 
would  be  any  inducement  to  it.  or  that  the 
vendor  could  derive  any  benefit  from  it.  The 
sale  would  be  in  bad  faith,  and  the  same  proof 
of  his  admissions  which  would  defeat  a  recov- 
ery against  the  maker  by  the  purchaser,  would 
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enable  him  to  recover  against  the  vendor.  Such 
an  attempt  would  be  as  improbable  as  an  at- 
tempt to  sell  a  note  after  actual  payment.  No 
advantage  could  be  derived  from  it. 

But  on  the  other  hand,  if  proof  of  such  dec- 
larations is  not  to  be  allowed,  the  prior  holder 
may,  as  is  alleged  in  this  case,  transfer  the  note 
to  another  by  collusion,  and  in  that  manner 
compel  the  defendant  to  resort  to  the  uncertain 
testimony  of  the  prior  holder  himself, who  had 
conspired  with  the  nominal  plaintiff  to  defraud 
him.  As  between  the  original  parties,  the  dis- 
charge or  *release  could  not  be  proved  [*383 
in  any  other  way  than  by  such  declarations. 
At  all  events,  the  defendant  had  a  right  to 
prove  it  in  that  way,  and  that  right  ought  not 
to  be  abridged  by  a  transfer  after  due,  to  one 
who  takes  subject  to  prior  equities.  It  is  un- 
reasonable to  take  from  him  this  right,  and 
compel  him  to  call,  as  his  own  witness,  one 
who  has  undertaken  to  defraud  him,  and  wha 
would  have  strong  inducements  to  commit  per- 
jury to  sustain  the  fraud.  If  the  defendant  is- 
bound  to  call  him  as  a  witness,  he  cannot  im- 
peach him,  or  question  his  credibility. 

The  feelings  of  the  witness,  if  not  his  inter- 
ests, would  be  with  the  plaintiff,  to  whom  he 
had  transferred  the  note  as  something  of  val- 
ue; and  if  his  testimony  is  necessary  in  any 
case  to  elicit  the  truth,  it  would  be  a  safer  rule 
to  let  the  defendant  in  the  first  instance  prove 
the  declarations,  and  then  let  the  plaintiff  who 
has  taken  a  dishonored  note,  if  he  sees  fit.  call 
the  prior  holder  to  explain,  when  the  defend- 
ant would  have  the  right  to  cross  examine  him. 
To  such  a  rule  the  plaintiff  should  have  no  ob- 
jection, as  he  took  the  paper  overdue,  upon 
the  credit  of  the  prior  holder  ;  thereby  declar- 
ing his  confidence  in  him,  and  conceding  that 
he  is  a  person  whom  he  may  safely  call  as  a 
witness  in  his  behalf.  The  case  of  Coster  v. 
Symons,  11  Eng.  C.  L.,  349,  is  not  only  a  case 
in  point,  but  the  result  of  the  cross-examina- 
tion of  the  witness,  whose  attempted  explana- 
tions there  were  found  upon  such  examination 
to  be  unsatisfactory,  is  a  strong  instance  of  the 
propriety  of  the  rule  suggested  as  the  true  one. 

I  do  not  think  that  the  application  of  the 
rule,  in  suits  on  paper  over  due,  is  necessarily 
to  be  extended  to  all  cases  of  title  to  personal 
property;  though  I  am  inclined  to  concur  with 
the  learned  authors  of  the  Notes  to  Phillips  on 
that  subject,  at  least  where  the  purchaser  takes 
with  notice  of  equities  between  the  prior  owner 
and  others.  Cowen  &  H.  Notes  to  Phil.  Ev., 
646.  This  is  rather  a  question  of  discharge  or 
release  of  a  party  from  liability,  than  a  ques- 
tion of  title  to  personal  property.  If  the  debt 
or  note  has  been  paid  or  discharged,  it  is  no 
longer  property.  The  question,  then,  is:  what 
is  good  evidence  of  payment  of  a  note  or  re- 
lease of  a  party  ?  The  case  is  like  that  of 
*  Walthol  v.  Johnson,  2  Call.,  275, where  [*384 
the  declarations  of  the  vendor,  made  before  the 
sale  of  personal  property,  the  title  to  which  he 
derived  through  a  mortgage,  were  allowed  as 
evidence  that  oefore  the  sale  the  mortgage  was 
paid. 

But  I  think  the  judgment  below  erroneous 
on  another  ground,  viz.:  that  the  province  of 
the  jury  has  been  interfered  with.  If  the  sale 
to  Cagwin,  the  plaintiff  below,  was  a  mere 
formal  one,  or  a  contrivance  to  avoid  evidence 
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of  the  former  holder's  declarations  (in  which 
case  the  former  holder  would  be  in  fact  the 
plaintiff  in  interest),  then  evidence  of  his  dec- 
larations ought  certainly  to  be  admitted.  I 
think  there  was  evidence  given  from  which  a 

Jury  might  infer  that  the  sale  was  a  mere  trick 
or  the  purpose  of  forcing  the  defendant  be 
low  to  submit  his  rights  upon  the  testimony 
of  the  plaintiff  in  interest  in  the  suit..  At  all 
events,  there  was  evidence  given  on  that  ques- 
tion which  I  think  should  have  gone  to  the 
jury,  with  the  evidence  of  the  prior  holder's 
declarations  (if  they  were  not  admissible  oth- 
erwise), under  a  charge  from  the  judge  that  if 
the  jury  came  to  the  conclusion  that  there  was 
no  actual  sale  to  Cagwin,  then  they  were  to 
consider  the  former  holder  as  plaintiff  in  in- 
terest, and  take  into  consideration  the  evidence 
of  his  declarations.  In  Conroy  v.  Warren,  3 
Johns.  Gas.,  263,  Mr.  J.  Kent  says:  "  If  a 
question  of  mala  fide  possessio  arises,  that  is  a 
matter  of  fact  to  be  raised  by  the  defendant, 
and  submitted  to  the  jury."  I  see  no  reason 
why  the  rule  should  not  apply  in  this  case.  I 
shall  vote  for  a  reversal  of  the  judgment  below. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Hard,  Hopkins,  Law- 
rence, Mitchell,  Porter,  Varney  and  Works — 7. 

For  affirmance — Senators  Bockee,  Cliamber- 
lain,  Corning,  Deyo,  Lott,  Platt,  Putnam, 
Rhoades,  Root,  Scott,  Scovil,  Strong  and  Wright 
—13. 

Judgment  affirmed. (a) 

Criticised  and  distinguished— 6  N.  Y.,  278. 

Commented  on— 8  NT  Y.,  279. 

Limited— 21  N.  Y.,  249,  250. 

Reviewed— 6  N.  Y..  213. 

Explained— 3  Lans.,  258. 

Approved— 1  Barb.,  233. 

Followed-69  N.  Y.,  407 ;  72  N.  Y.,  553, 554, 555. 

Cited  in— 4  Denio,  65  ;  5  Denio,  344,  515 :  1  Barb. 
Ch.,  115 ;  1  N.  Y.,  521  (49  Am.  Dec.,  351) ;  12  N.  Y..  120 ; 
16  N.  Y..  500;  34  N.  Y.,435:  40 N.  Y.,  539;  67  N.  Y., 
193 ;  90  N.  Y.,  634 ;  1  Keyes,  38 ;  2  Abb.  App.  Dec.,  3 ; 
1  Lans.,  159 ;  2  Hun.  108 ;  3  Hun,  322,  497  ;  5  Hun,473 ; 

13  Hun,  547 :  5  Barb.,  284 :  7  Barb.,  589 ;  10  Barb.,  104 ; 

14  Barb..  213:  17  Barb.,  535;  18  Barb.,  345;  21  Barb., 
174,  330;  37  Barb.,  263,  482;  46  Barb.,  156;  57  Barb., 
191 ;  62  Barb.,  666 ;  67  Barb.,  250 ;  4  T.  &  C.,  684 ;  6  T. 
&  C.,  578 ;  41  How.  Pr.,  458 ;  8  Bos.,  87  ;  40  Super.,  500 ; 
3  Co.  R.,  246. 

(a)  It  may  be  doubtful,  perhaps,  whether  the  prop- 
osition stated  in  the  reporter's  syllabus  of  this  case 
is  necessarily  established  by  the  decision.  If  the 
385*]  note  *was  transferred  by  Van  Dyke  before  it 
became  due,  then  the  question  discussed  in  the 
opinion  of  Senator  Lott  was  not  presented,  and  the 
result  to  which  the  court  came  was  almost  inevi- 
table. Barough  v.  White,  4  Barn.  &  C.,  325;  Beau- 
champ  v.  Parry,  1  B.  &  Ad.,  89 ;  Smith  v.  DeWruitz, 
Ry.  &  M.  JV.  P.,  212 ;  Phillips  v.  Cole.  10  Ad.  &  Ell., 
106 ;  1  Greenl.  Ev.,  222,  sec.  190 ;  2  Id.,  165,  sec.  200 ; 
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Cowen  &  H.  Notes  to  Phil.  Ev.,  668 ;  1  Phil.  &  Amos, 
Ev.,  416,  and  n.  1.  No  evidence  was  given  at  the 
trial  on  this  subject.  Peckham's  testimony,  the 
only  witness  called,  left  Cagwin  to  stand  upon  the 
title  of  Gay,  who  was  to  be  presumed  a  Itona  fide 
purchaser,  before  dishonor,  until  the  contrary  was 
proved.  Ranger  v.  Cary,  1  Mete.,  369 ;  Webster  v 
Lee,  5  Mass.,  334 ;  Wilbour  v.  Turner,  5  Pick.  526 ; 
Story.  Bills,  492.  sees.  415. 416;  Story,  Prom.  N.,  220, 
468,secs.  196,  381.  Nor  was  any  attempt  made  to 
overcome  this  presumption,  except  by  the  general 
offer  of  counsel  stated  at  page  362  of  the  text.which 
seems  to  have  related  exclusively  to  the  declarations 
of  Van  Dyke.  And  if  the  circuit  judge  so  under- 
stood the  offer,  he  was  bound  to  overrule  it,  even 
according  to  the  cases  relied  on  by  the  counsel  for 
the  plaintiff  in  error.  For  they  all  concur,  that  be- 
fore such  declarations  can  be  resorted  to,  the  party 
seeking  to  avail  himself  of  them  must  show,  by  in- 
dependent evidence,  prima  facie  at  least,  that  the 
note  was  transferred  after  maturity,  or  that  some 
other  fact  exists  connecting  the  adverse  party  with 
the  title  of  the  declarant.  See,  Beauchamp  v.  Parry, 
1  B.  &  Ad.,  89 ;  Hedger  v.  Horton,  3  Carr.  &  P.,  179 ; 
Barough  v.  White,  4  Barn.  &  C.,  325;  Welsted  v. 
Levy,  1  Mood.  &  R.,  138 ;  Phillips  v.  Cole,  10  Ad.  & 
Ell.,  106 ;  Harris  v.  Wilson,  7  Wend.,  57. 


HAYDEN  ET  AL.,  Judges  of  Oneida  C.  P., 

v. 

PALMER,  Impleaded  with  ELI  SAVAGE,  Sur- 
vivors, etc. 

When  Error  in  Charge  Does  Not  Entitle  to  New 
Trial. 

In  an  action  upon  a  bond  given  for  the  jail  limits, 
the  plea  was,  that  the  prisoner  having  been  dis- 
charged as  an  insolvent,  presented  his  discharge  to 
the  sheriff,  who  thereupon  liberated  him,  etc.;  neld, 
that  the  matters  alleged  in  the  plea  were  sufficient 
to  bar  the  action. 

Where  a  bill  of  exceptions  was  taken  on  the  part 
of  the  plaintiff  to  the  judge's  charge  in  respect  to  a 
notice  of  special  matter,  and  it  appeared  that  the 
jury  had  properly  found  a  verdict  for  the  defendant 
under  a  good  plea  in  bar;  held,  that  though  the 
charge  was  erroneous,  the  plaintiff  was  not  entitled 
to  a  new  trial. 

ON  error  from  the  Supreme  Court.  For  a 
report  of  the  case  in  that  court,  see  2 
Hill,  205,  et  seq.  It  was  argued  here  by, 

Mr.  H.  P.  Hastings,  for  plaintiffs  in  error, 
and 

Messrs.  W.  Tracy  and  S.  Beardsley,  for 
defendants  in  error. 

*On  the  question  being  put — "Shall  [*386 
this  judgment  be  reversed?" — all  the  members 
of  the  Court  present  who  heard  the  argument, 
voted  for  affirming. 

Judgment  affirmed. 

Affirming— 2  Hill,  205. 

Cited  in-2  Hun,  433 ;  2  Barb.,  222;  4  T.  &  C.,  590. 


NOTE.  —  Errors  upon  trial  of  case  —  When  no 
around  f 'or  new  trial.  Compare  Potter  v.  Hopkins, 
25  Wend.,  417,  note. 
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387*]     *  WALKER  v.  JACKSON. 

Agreement  for  Political  Purposes,  Void. 

Where  the  defendant,  in  1840,  agreed  to  pay  the 
plaintiff  $1,000,  in  consideration  that  the  latter,  who 
had  built  a  log  cabin  in  the  City  of  N.  Y.,  would 
keep  it  open  for  the  accommodation  of  political 
meetings,  to  further  the  success  of  certain  persons 
nominated  for  members  of  Congress,  etc.;  held,  that 
the  agreement  was  contrary  to  1  R.  S.,  150,  sec.  6, 
-and  could  not  be  enforced. 

ON  error  from  the  Supreme  Court.  For  a  re- 
port of  the  case  in  that  court,  together 
with  the  opinion  there  delivered,  see  5  Hill, 
27,  et  seq. 

Mr.  S.  Sherwood,  for  plaintiff  in  error. 
Mr.  S.  Stevens,  for  defendant  in  error. 

The  Chancellor  and  Senators  Lott  and 
Putnam  delivered  opinions  in  favor  of  af- 
firming the  judgment  of  the  Supreme  Court, 
and  Senator*  Bockee,  Clark,  Jones, 
Rhoades  and  Wright,  in  favor  of  revers- 
ing it.  And, 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed? " — the  members  of  the 
•Court  voted  as  follows: 

For  reversal — Senators  Backus,  Bockee,  Burn- 
ham,  Clark,  Faulkner,  Johnson,  Jones,  Platt, 
Rhoades,  Scott  and  Wright— 11. 
388*]  *For  affirmance — The  CHANCELLOR 
and  Senators  Barttit,  Denniston,  Lawrence, Les- 
ter, Lott,  Mitchell,  Putnam,  Smith,  Strong  and 
Works— 11. 

Judgment  affirmed. 
Cited  jn-4E.  D.  8..  681. 


POMEROY  v.  UNDERHILL. 

Objections  on  Trial —  What  Are  Too  General. 

Where  services  have  been  performed  under  an 
agreement  that  they  should  be  paid  for  in  goods : 
qurere  whether  compensation  can  be  recovered  un- 
der the  common  counts. 

On  a  hearing  before  referees,  in  an  action  for 
services  performed  under  such  an  agreement,  where 
the  declaration  contained  only  the  common  counts, 
the  defendant  objected  that  the  proof  did  not  sus- 
tain the  declaration,  and  that  upon  the  testimony 
the  plaintiff  was  not  entitled  to  recover.  Held,  that 
the  objection  was  too  general  to  raise  the  question 
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whether  the  plaintiff  should  not  have  declared  spe- 
cially upon  the  agreement.(o) 

ON  error  from  the  Supreme  Court.  Under- 
bill brought  an  action  of  assumpsit  against 
Pomeroy  in  the  court  below,  and  the  cause 
was  referred.  The  declaration  contained  the 
common  counts  for  work,  labor,  etc. ;  and  the 
plaintiff  claimed  to  recover  for  services  in  saw- 
ing lumber  in  the  season  of  1835.  It  appeared 
that  the  services  were  performed  under  an 
agreement  that  the  plaintiff  was  to  receive 
"  on«  half  of  his  pay  in  goods  out  of  the  store 
of  one  Stephen  Hyde,  when  the  sawing  was 
done,  or  while  it  was  doing,  and  the  other  half 
in  cash  or  neat  stock,  in  the  next  fall  after  the 
making  of  the  contract."  This  agreement  was 
made  in  the  fall  of  1834,  and  the  suit  was  com- 
menced in  April,  1836.  The  witness  who 
swore  to  the  agreement  was  asked  by  the 
plaintiff's  counsel  "whether  the  manner  in 
which  the  store  pay  was  to  be  paid  at  Stephen 
Hyde's  store  was  mentioned  in  the  agree- 
ment." The  counsel  for  the  defendant  ob- 
jected to  the  question,  and  the  referees  sus- 
tained the  objection.  When  the  *testi-  [*389 
mony  on  the  part  of  the  plaintiff  was  closed, 
the  defendant's  counsel  objected  that  "the 
proof  of  the  plaintiff  did  not  sustain  his  decla- 
ration, and  that  upon  the  testimony  introduced 
the  plaintiff  was  not  entitled  to  recover."  The 
referees  decided  that  the  plaintiff  had  shown 
enough  to  put  the  defendant  on  his  defense. 
The  defendant's  counsel  then  called  Stephen 
Hyde  as  a  witness,  who  testified  that  the 

Elaintiff  had  not,  to  his  knowledge,  called  at 
is  store,  at  any  time  before  the  month  of 
May,  1836,  to  get  goods  on  account  of  sawing 
done  for  the  defendant.  Other  testimony  was 
given  on  the  part  of  the  defendant  to  establish 
a  set-off,  and  to  show  that  the  sawing  in  ques- 
tion was  unskillfully  done.  The  cause  was 
then  summed  up  ana  submitted  to  the  refer- 
ees, who  made  a  report  against  the  defendant, 
which  he  afterwards  moved  to  set  aside,  but 
the  Supreme  Court  denied  the  motion.  He 

(a)  This  Indicates  the  ground  on  which  the  case 
was  decided  by  the  Supreme  Court,  and  probably 
the  one  on  which  it  was  disposed  of  here.  Senator  Lott 
however,  it  will  be  seen,  though  he  coincided  IB 
opinion  with  the  Supreme  Court,  took  additional 
ground,  and  how  far  this  may  have  influenced  the 
result  is  uncertain. 
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thereupon  brought  error  to  this  court.  For  a 
report  of  the  case  in  the  Supreme  Court,  see 
2  Hill,  603,  et  *eq.  It  was  argued  here  by, 

Mr.  M.  T.  Reynolds,  for  plaintiff  in  er- 
ror, and 

Messrs.  T.  R.  Strong,  and  S.  Stevens, 
for  defendant  in  error. 

Senator  Lott,  without  expressing  any  opin- 
ion as  to  whether  the  declaration  should  have 
been  special,  said  the  objection  taken  at  the 
trial  was  not  sufficient  to  enable  the  defendant 
below  to  raise  that  question.  He  adverted  also 
to  the  fact  that,  when  the  witness  who  testified 
to  the  agreement  was  asked  whether  the  man- 
ner in  which  the  plaintiff  was  to  be  paid  at  the 
store  was  mentioned  in  it,  the  defendant  ob- 
jected, and  thereupon  the  evidence  was  exclud- 
ed. Having  thus  prevented  the  court  from 
seeing  what  the  agreement  really  was,  he 
thought  the  defendant  should  not  be  allowed 
to  avail  himself  of  it  as  a  defense.  Upon  a  view 
of  the  whole  case,  therefore,  he  was  of  opinion 
that  the  judgment  of  the  Supreme  Court  should 
be  affirmed. 

Senator  Putnam  was  of  opinion  that  the 
plaintiff  should  have  declared  specially  upon 
the  agreement,  and  that  the  common  counts 
were  not  adapted  to  the  case.  But  he  did  not 
39O*]  consider  *the  objection  taken  by  the 
defendant  below  at  the  trial  sufficiently  specific 
to  raise  that  question.  It  was  calculated  to  call 
the  attention  of  the  referees  to  the  sufficiency 
of  the  evidence,  irrespective  of  the  pleadings, 
rather  than  to  the  ground  of  variance.  He 
thought  the  referees  erred,  however,  in  allow- 
ing the  plaintiff  to  recover  for  that  part  of  his 
claim  payable  in  goods  out  of  the  store  of  Hyde, 
without  proof  of  a  demand  made  at  the  store. 
As  to  the  other  moiety  of  the  plaintiff's  claim, 
payable  in  cash  or  neat  stock,  the  decision  of 
the  referees  was  obviously  right.  No  place  for 
delivering  the  stock  having  been  agreed  upon 
between  the  parties,  the  defendant  was  bound 
to  seek  the  plaintiff  and  offer  to  perform,  and 
if  he  failed  to  do  so,  the  latter  might  insist  upon 
payment  in  cash.  But  the  plaintiff  has  been 
permitted  to  recover  for  the  whole  of  his  claim, 
and  on  this  ground  the  judgment  of  the  Su- 
preme Court  ought  to  be  reversed. 

Senator  Sherman  also  thought  the  judg- 
ment of  the  Supreme  Court  should  be  reversed 
for  the  reason  stated  by  Senator  Putnam,  but 
differed  from  him  in  respect  to  the  necessity  of 
declaring  specially,  provided  the  price  for  saw- 
ing the  lumber  was  fixed  by  the  agreement,  or 
capable  of  being  ascertained  by  calculation. 
He  conceded  that  the  terms  of  the  agreement, 
so  far  as  it  related  to  the  price  for  the  sawing, 
were  left  in  doubt  by  the  report  of  the  refer- 
ees; but  as  the  defendant  below  did  not  ex- 
pressly object  that  the  case  was  such  as  to  re- 
quire a  special  count,  the  court  should  intend 
against  him. 

Senator  Wright  was  in  favor  of  reversing 
the  judgment  of  the  Supreme  Court,  upon  the 
ground  that  the  services  rendered  were  to  be 
paid  for  in  goods,  etc.,  and  not  in  money,  and 
the  plaintiff  below  should,  therefore,  have  de- 
clared upon  the  special  agreement.  He  con- 
sidered the  objection  taken  by  the  defendant 
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at  the  trial  sufficiently  specific  to  apprise  the 
referees  and  the  adverse  party  of  the  ground 
intended  to  be  taken,  and  this  was  all  the  law 
required. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

*For  reversal — Senators  Backus,  Put  [*391 
nam,  Sherman  and  Wright — 4. 

For  affirmance — Senators  Burnham,  Corning, 
Denniston,  Jones,  Lott,  Porter,  Rhoades,  Scott, 
Smith  and  Varian — 10. 
Judgment  affirmed. 

Affirming-2  Hill.  603, 

Cited  in— 4  Barb.,  367 :  6  Barb.,  681 ;  23  Barb.,  434 ; 
64  How.  Pr.,  364. 


POST,  Appellant, 

v. 

THE  PRESIDENT,  ETC.,  OF  THE  BANK  OF 
UTICA,  Respondents. 

Usury — Statute — Who  Included  under  Term 
''Borrower" — Bitt  to  Set  Aside  Mortgage — 
Practice. 

The  term  "borrower"  in  the  8th  section  of  the 
Revised  Statutes  relating  to  usury,  and  in  the  4th 
section  of  the  Usury  Law  of  1837.  embraces  not  only 
the  party  to  whom  the  original  loan  was  made,  but 
also  bis  sureties,  heirs,  devisees  and  personal  repre- 
sentatives. Scmble. 

But  a  subsequent  grantee  of  premises  covered  by 
an  usurious  mortgage  is  not  a  "borrower"and,there- 
fore,  cannot  maintain  a  suit  in  equity  to  set  aside  the 
mortgage.without  paying  or  offering  to  pay  the  sum 
actually  loaned,  etc.  Per  Wright,  Lott  and  Barlow, 
Senators. 

Where  lands  were  purchased  at  a  sheriff's  sale,  with 
knowledge  that  they  were  covered  by  a  prior  usuri- 
ous mortgage,  and  the  purcbaser.af  ter  obtaining  the 
sheriff's  deed,  filed  a  bill  in  equity  to  set  aside  the 
mortgage.to  which  the  mortgagee  demurred,  on  the 
ground  that  it  contained  no  allegation  of  payment 
or  offer  to  pay  the  sum  actually  loaned,  etc.,  held, 
that  the  demurrer  was  well  taken,  and  the  bill  was 
therefore  dismissed. 

The  case  of  Cole  v.  Savage,  10  Paige.  583,  comment- 
ed on  and  disapproved. 

Citations-Laws,  1837.  pp.  486,  487,  sec.  4:1  R.  8.,. 
772,  sec.  8:  11  Wend.,  329,  335:  3  Paige,  528.  533:  10 
Paige,  583 ;  1  Johns.  Ch.,  367,  439 ;  5  Johns.  Ch..  142 ; 
3  Ves.  &  B.,  14 ;  1  Clarke,  Ch.,  482 ;  7  Conn..  413  ;  10- 
Wh.,  367,  393 ;  3  Co.,  4 :  9  Richard  II.,  ch.  3 ;  5  Hill,  548 ; 
1  Kent,  Com.,  462,  n.f ;  9  Vt.,  269";  20  Wend.,  561,  562 ; 
14  Johns.,  435. 

A  PPEAL  from  the  Court  of  Chancery.  In 
IJL  August,  1843,  the  respondents  filed  their 
bill  against  Allison  Post,  appellant,  and  one 
Asa  Hartshorne,  before  the  Vice- Chancellor  of 
the  Fifth  Circuit,  stating  in  substance  the  fol- 
lowing among  other  facts:  In  April,  1842,  the 
respondents  purchased  certain  lands  in  Oneida 
Co.,  for  the  sum  of  $8,000,  at  a  sheriff's  sale, 
under  a  judgment  obtained  by  them  in  Octo- 
ber, 1839,  against  one  Anson  Dart,  who  was 
then  the  owner.  The  amount  due  on  the  judg- 
ment when  the  sale  took  place  was  about 
$10,500.  The  sheriff  executed  a  deed  to  the 
respondents  in  July,  1843,  under  which,  as  the 
bill  alleged,  they  obtained  a  perfect  title,  and 
succeeded  to  *all  the  rights  of  Dart.  [*392 
Previous  to  the  recovery  of  the  respondents' 
judgment,  and  in  March.  1835,  Dart,  together 
with  his  wife,  executed  a  mortgage  of  the 


NOTE.— Usury— For  classified  list  of  notes  on  sub- 
ject of  usury,  see  Sizer  v.  Miller.  1  Hill,  227,  note;: 
Marvin  v.  Feeter,  8  Wend.,  533,  note. 
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lands  to  Post,  the  appellant,  which  the  bill  al- 
leged was  void,  having  been  given  to  secure  a 
usurious  loan  of  $5,000,  made  by  Post  to  Dart. 
The  bill  further  alleged  that  in  1840  Post  in- 
stituted proceedings  in  chancery  to  foreclose 
his  mortgage,  making  the  respondents  parties 
thereto;  that  Dart  interposed  no  defense,  and 
a  decree  was  taken  against  him  pro  confesso; 
that  the  respondents  defended  on  the  ground 
of  usury,  and  fully  established  the  defense  by 
proof,  whereupon  Post  discontinued  as  against 
them,  and  paid  their  costs.  See,  8  Paige,  640. 
The  prayer  in  the  present  bill  was.  that  the 
mortgage  might  be  set  aside  as  usurious,  or 
postponed  and  declared  subsequent  and  inferi- 
or to  the  respondents'  judgment,  or  that  Post 
might  be  compelled  to  satisfy  the  judgment, 
or  for  such  other  or  further  relief  as  to  the 
court  should  seem  meet,  etc. 

Post  demurred  to  the  bill,  and  assigned  the 
following  causes,  viz. :  1.  That  it  contained  no 
allegation  of  the  payment  of  the  money  due  on 
the  mortgage  for  the  sum  actually  advanced, 
nor  any  allegation  of  a  tender  thereof,  nor  any 
offer  to  pay;  2.  That  the  respondents,  accord- 
ing to  the  allegations  in  the  bill,  were  not  bor- 
rowers of  the  money  secured  by  the  mortgage; 
and  3.  That  the  bill  presented  no  ground  for 
equitable  relief. 

The  demurrer  was  argued  before  the  Vice- 
Chancellor  in  November,  1843,  who  made  a  de- 
cree dismissing  the  bill  with  costs.  The  fol- 
lowing opinion  was  delivered  by  him  on  that 
occasion  : 

Gridley,  Vice- Chancellor.  The  question 
arising  upon  the  demurrer  is,  whether  a  grantee 
of  lands  bound  by  an  usurious  mortgage  is  a 
"borrower,"  within  the  4th  section  ol  the  Act 
passed  in  1837,  Sess.  L.  of  1837,  pp.  486,  487, 
so  as  to  entitle  him  to  relief  in  chancery  on  a 
bill  filed  to  set  aside  the  mortgage,  without 
tendering  or  depositing  the  sum  actually  due 
thereon. 

Prior  to  the  Revised  Statutes,  the  Court  of 
Chancery  required  of  a  suitor  who  invoked  its 
aid  against  a  usurious  security,  that  he  should 
do  equity  as  a  condition  of  receiving  it;  and 
refused  to  grant  him  any  relief,  except  on  the 
393*1  terms  of  paying  *or  offering  to  pay  the 
sum  wnich  was  justly  due.  The  8th  section 
of  1  R.  8.,  772,  dispensed  with  this  condition 
in  certain  cases  and  to  a  certain  extent;  and 
then  came  the  Act  of  1837,  which  dispensed 
with  it  in  favor  of  the  borrower,  upon  a  bill 
filed  for  discovery  or  relief  against  usury. 

The  counsel  for  the  complainants  contend 
that  the  word  "borrower"  should  receive  a  lib- 
eral interpretation,  so  as  to  embrace  every  per- 
son who,  as  a  party  in  interest,  seeks  relief 
against  usury ;  that  there  is  no  good  reason  for 
any  such  distinction  as  the  more  restricted 
meaning  would  indicate,  and  that  none  such 
was  within  the  intention  of  the  framers  of  the 
Act. 

I  am  induced  to  come  to  the  opposite  con- 
clusion for  the  following  reasons  : 

1.  The  word  "borrower"  has  a  definite 
meaning,  wholly  inapplicable  to  any  other 
than  one  who  is  a  party  to  the  contract  for  the 
usurious  loan;  and  had  the  Legislature  intend- 
ed to  dispense  with  the  condition  in  question 
in  all  cases,  nothing  was  easier  than  to  have 
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said  so.  It  is  also  worthy  of  remark  that  a 
question  was  raised  upon  the  meaning  of  the 
word  "  borrower,"  as  used  in  the  provision  of 
the  Revised  Statutes  before  cited,  in  the  case  of 
Livingston  v.  Harris,  11  Wend.,  329,  several 
years  before  the  passing  of  the  Act  of  1837. 
The  Legislature,  therefore,  in  the  last  Act, 
must  have  used  the  term  with  full  knowledge 
that  the  restricted  meaning  had  been  claimed 
for  it  in  that  case ;  and  had  they  intended  a 
more  enlarged  meaning,  they  would  probably 
have  expressed  their  will  in  unqualified  lan- 
guage. 

2.  The  Legislature  may  well  be  deemed  to 
have  regarded  the  real  "borrower,"  the  victim 
of  the  usurer,  with  more  favor  than  a  grantee 
of  lands  bound  by  the  mortgage,  who  may 
have  purchased  the  lands  with  reference  to  the 
incumbrance,  and  with  a  deduction  from  the 
purchase  price  equal  to  the  amount  of  such  in- 
cumbrance. 

3.  The  Chancellor  and  Court  of  Errors  both 
seem  to  have  recognized  the  necessity  of  giv- 
ing the  term  "borrower"  its  ordinary  significa- 
tion, though  they  held  that  a  surety  upon  an 
usurious  note,  being  a  party  to  the  contract, 
was  to  be  regarded  *as  a  "  borrower,"  [*394 
notwithstanding  the  principal  received  all  the 
money  upon  the  loan.  11  Wend.,  329;  3  Paige, 
528. 

The  result  is  that  the  demurrer  must  be  al- 
lowed, and  the  bill  dismissed  with  costs. 

This  decision  was  reversed  by  the  Chancellor 
in  May,  1844,  for  the  reasons  given  bv  him  in 
Colt  v.  Savage,  10  Paige,  583,  and  Post  there- 
upon appealed  to  this  court. 

Mr.  C.  P.  Kirkland,  for  the  appellant.  1. 
The  invariable  rule  in  equity  is,  that  a  bill  to 
set  aside  or  affect  a  usurious  contract,  wheth- 
er filed  for  relief  or  discovery,  or  for  both, 
cannot  be  maintained  without  paying  or  offer- 
ing to  pay  the  amount  actually  loaned.  Mason 
v.  Gardiner,  4  Bro.  C.  C.,  436:  Rogers  v.  Bath- 
bun,  1  Johns.  Ch.,  367  ;  Fanning  v.  Dunham, 
5  Id.,  142;  Scott  v.  Nesbit,  2  Bro.  C.  C..  641; 
8.  C.,2  Cox,  183  ;  HenJde  v.  Royal  Exchange 
Assurance  Co.,  1  Ves.,  320;  Ex  parte  Scrive- 
ner, 3  Ves.  &  B.,  14  ;  Livingston  v.  Harris,  11 
Wend.,  329;  5.  C.,  3  Paige,  528,  533.  2.  The 
8th  section  of  1  R.  S.,  772,  and  the  4th  section 
of  the  Act  of  May,  1837,  Sess  L.  of  1837,  p. 
487,  sec.  4,  do  indeed  modify  this  rule  to  a  cer- 
tain extent,  but  the  modification  only  extends 
to  the  case  of  the  "borrower."  3  The  re- 
spondents here  are  not  borrowers  in  any  sense. 
They  are,  therefore,  subject  to  the  general 
rule  of  equity,  and  do  not  come  within  the 
exception  created  by  the  above  statutes.  The 
word  "borrower"  has  a  well  understood  and 
definite  meaning,  wholly  inapplicable  to  per- 
sons standing  in  the  relation  of  the  respond- 
ents. Nor  are  they  within  the  reasons  which 
prompted  the  Legislature  to  provide  for  the 
case  of  the  "borrower."  Had  the  Legislature 
meant  to  extend  the  aid  of  these  statutes  to 
parties  occupying  the  position  of  the  respond- 
ents, that  meaning  might  easily  have  been 
expressed,  and  doubtless  would  have  been,  es- 
pecially after  the  discussions  and  decision  in 
the  case  of  Livingston  v.  Harris,  above  cited. 
4.  These  statutes  are  penal  in  their  character 
and  consequences,  and  have  altered  a  long  es- 
tablished and  well  known  rule  of  equitable 
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jurisprudence.  They  are  not,  therefore,  to  be 
395*]  extended  *by  construction,  or  by  ju- 
dicial legislation.  Cole  v.  Savage,  1  Clarke,  Ch., 
482  ;  per  Sutherland,  «7.,  in  Livingston  v.  Har- 
ris, 11  Wend.,  386  ;  per  Tracy,  Senator,  Id., 
342;  Pel  rim  v.  Striker,  1  Paige,  598,  602  ; 
Dwarr.,  Stat.,  696,  701,  735,  750,  755;  Jones  v. 
Smart,  1  T.  R.,  52;  Jenkinsonv.  Thomas, lid., 
665;  Waller  v.  Harris,  20  Wend.,  561,  562,  per 
Bronsou,  J.;  Henry  v.  Bk.,  5  Hill,  541,  per 
Putnam,  Senator;  Id. ,  548,  544,  per  Rhoades, 
Senator;  Id.,  552,  per  Wright,  Senator;  Myers 
v.  Foster,  6  Cow.,  567,  569;  Bradley  v.  Clarke, 
5  T.  R.,  201 ;  14  Petered.  Abr.,  712,  717,  719; 
Cone  v.  Bowles,  1  Salk.,  205;  Bunb.,  106.  5. 
In  the  present  case,  as  the  bill  contains  no 
averment  of  payment  or  offer  to  pay  the  sum 
actually  advanced,  it  is  radically  defective, 
and  the  ClianceUor.  therefore,  erred  in  revers- 
ing the  decision  of  the  Vice- Chancellor. 

Mr.  Ward  Hunt,  for  the  respondents.  1 . 
The  ancient  rules  of  law  upon  the  subject  of 
usury  were  strict  and  rigid,  but  the  provisions 
of  the  Statute  of  1837  have  received  a  liberal 
and  extended  construction.  1  Johns.  Ch.,  367, 
439;  5  Id.,  121;  11  Wend.,  329;  3  Paige,  528; 
9  7d.,197,  199;  5  Hill,  523,  etseq.  2.  The  whole 
Statute  of  1837,  taken  together,  shows  that  the 
word  "  borrower"  in  the  4th  section  was  not 
intended  to  be  used  in  a  strict,  technical  sense. 
L.  of  1837,  p.  487,  sees.  1-5  ;  5  Hill,  534,  538, 
545.  3.  The  present  case  is  within  the  mis- 
chief intended  to  be  remedied  by  the  statute, 
and  the  respondents  are  entitled  to  the  relief 
prayed  for  in  their  bill.  Cole  v.  Savage,  10 
Paige,  583. 

Barlow,  Senator.  The  question  to  be  de- 
cided in  this  case  is,  whether  the  respondents 
are  borrowers,  within  the  meaning  of  1  R.  S., 
772,  sec.  8,  and  the  Usury  Law  of  1837.  Sess. 
L.  of  1837,  p.  487,  sec.  4. 

The  appellant,  Post,  holds  a  mortgage  exe- 
cuted by  Anson  Dart  and  his  wife  for  an  usu- 
rious loan,  dated  March  26,  1835.  The  re- 
spondents obtained  a  judgment  against  Dart  in 
October,  1839,  upon  which  they  issued  &fi.  fa., 
396*]  sold  the  mortgaged  "premises,  and  took 
a  sheriff's  deed,  bearing  date  July  18,  1843; 
and  they  have  filed  their  bill  to  cancel  the 
mortgage  as  being  void  on  the  ground  of  usury, 
without  having  paid  or  offering  to  pay  the  sum 
actually  loaned  by  Post  to  Dart. 

Had  a  bill  been  filed  by  Dart  against  Post, 
the  case  would  have  been  within  the  policy  of 
the  statute,  which  was,  undoubtedly,  intended 
to  protect  borrowers,  in  the  ordinary  accepta- 
tion of  the  term,  against  usurious  contracts  in 
which  they  might  become  involved.  Dart  was 
a  borrower  from  Post.  But  there  was  no  priv- 
ity of  dealing  between  the  parties  to  this  suit. 
The  respondents  are  in  no  sense  borrowers 
from  the  appellant,  and  he  has  strong  equities 
for  the  money  actually  loaned,  and  is  as  much 
a  creditor,  in  fact,  to  that  amount  as  the  re- 
spondents are. 

It  was  said  by  the  respondents'  counsel  that 
if  the  appellant  had  assigned  the  mortgage, 
Dart  could  have  filed  his  bill  against  the  as- 
signee. This  is  undoubtedly  true,  for  Dart 
would  still  be  the  borrower. 

To  extend  the  word  "borrower"  so  as  to 
embrace  the  respondents,  would  be  departing 
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entirely  from  its  legitimate  meaning.  That 
sureties  and  heirs  at  law  should  be  considered 
as  coming  within  its  meaning,  as  used  in  the 
statute,  is  reasonable,  for  they  represent  the  bor- 
rower in  the  contract,  and  may  be  made  par- 
ties to  a  suit  instituted  for  enforcing  it. 

Statutes  should  be  considered  as  meaning 
what  they  express  in  the  ordinary  acceptation 
of  the  language  used,  and  not  as  mysterious 
rules,  of  hidden  import,  requiring  extraordina- 
ry powers  of  mind  to  expound  and  apply  them. 
Had  the  Legislature,  which  was  composed 
of  sound  practical  men,  intended  to  have  in- 
cluded judgment  creditors  in  the  provision  in 
question,  they  would,  doubtless,  have  said  so 
expressly. 

It  was  conceded  by  the  respondents'  counsel 
that,  if  the  statute  had  not  interfered  with  the 
general  rule  of  equity  on  this  subject,  the  bill 
was  defective,  for  the  reasons  specified  in  the 
demurrer  of  the  appellant.  And  being  of 
opinion  that  the  statute  has  no  application  to 
the  case  of  the  respondents,  I  am  in  favor  of 
reversing  the  Chancellw's  decision,  and  affirm- 
ing that  of  the  Vice- Chancellor. 

*Lott,  Senator.  The  question  pre-  [*397 
sented  by  the  demurrer  in  this  case  is,  wheth- 
er a  purchaser  under  a  sheriff's  sale,  of  proper- 
ty covered  by  a  usurious  mortgage,  is  to  be 
considered  a  "borrower,"  within  the  meaning 
of  the  4th  section  of  the  Act  to  Prevent  Usury, 
passed  in  May,  1837.  L.  of  1837,  p.  487. 

Previous  to  the  adoption  of  the  Revised 
Statutes,  it  was  the  well  settled  rule  of  the 
Court  of  Chancery  that  no  relief  against  d  usu- 
rious mortgage  could  be  obtained  without  the 
repayment  of  the  money  actually  lent,  with 
lawful  interest.  It  was  inconsistent  with  the 
principles  of  equity  that  a  borrower  should  be 
permitted  to  hold  the  money  of  the  lender  with- 
out any  consideration  for  it.  A  modification 
of  this  rule  was  made  by  the  Revised  Statutes. 
1  R.  S.,  772,  sec.  8.  dispensing  with  the  pay- 
ment or  deposit  of  the  principal  sum,  or  any 
part  thereof,  as  a  condition  of  granting  relief 
to  the  borrower  on  a  bill  filed  for  that  purpose, 
where  there  was  no  discovery  asked  ;  and  by 
the  Act  of  1837  the  provision  was  extended  to 
bills  filed  for  discovery  as  well  as  relief. 

The  object  of  the  bill  in  this  case  is  to  enforce 
the  forfeiture  of  the  whole  debt  of  the  appel- 
lant; and  as  it  is  a  well  settled  principle  that  the 
Court  of  Chancery  will  not  lend  its  aid  to  such 
an  inequitable  object,  it  becomes  important  to 
inquire  whether  the  complainant  below  can 
avail  himself  of  the  privilege  afforded  to  a  bor- 
rower. 

The  term  "borrower"  has  a  well  known  and 
definite  meaning.  It  is  used  in  contradistinc- 
tion to  "lender,"  and  is  intended  to  designate 
one  of  the  parties  to  a  contract  for  a  loan,  and 
may  be  extended  to  those  standing  in  his  place 
in  a  representative  capacity,  as  heirs  at  law, 
executors  or  administrators;  but  I  think  it  is  a 
forced  construction  to  treat  him  as  a  borrower 
who  is  entirely  disconnected  with  the  loan,  and 
not  bound  in  any  way  to  pay  the  sum  borrowed. 

The  Chancellor  in  the  case  of  Cole  v.  Savage, 
10  Paige,  583,  on  the  authority  of  which  this 
case  was  decided,  appears  to  concede  that  the 
word  "borrower,"  in  its  literal  sense,  applies 
only  to  the  original  debtor;  but  he  insists  that 
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the  Act  is  remedial  and  ought  to  be  construed 
liberally,  and  that  it  may  be  extended  by  con- 
398*]  struction  *to  other  cases  within  the  same 
mischief,  though  not  within  the  words  of  the 
statute.  I  concede  that  remedial  statutes  are  to 
be  construed  liberally,  but  I  cannot  concede 
that  a  statute  is  remedial  which  creates  not 
only  a  forfeiture  of  the  money  lent,  but  renders 
the  party  violating  its  provisions  guilty  of  a 
misdemeanor,  and  punishable  by  fine  and  im 
prisonment.  On  the  contrary,  it  appears  to  me 
that  such  a  statute  is  penal  in  its  character,  and 
subject  to  a  strict  construction. 

If  the  Legislature  had  intended  to  extend 
the  provisions  of  the  section  above  mentioned 
to  any  other  person  than  the  party  to  the  usuri- 
ous contract,  it  is  reasonable  to  presume  they 
would  have  used  terms  which  would  have  ex- 
pressed their  intention.  It  was  well  remarked 
by  the  learned  Vice-  Chancellor  by  whom  this 
cause  was  originally  decided,  that  if  the  Legis- 
lature had  intended  to  dispense  with  the  condi- 
tions in  question  in  all  cases,  nothing  was 
easier  than  to  have  said  so;  and  when  we  take 
into  consideration  the  fact  alluded  to  by  him, 
viz.:  that  the  meaning  of  the  term  "borrower" 
had  been  the  subject  of  discussion  in  Livingston 
v.  Harris,  3  Paige,  528;  11  Wend.,  335,  the  de- 
cision in  which  undoubtedly  caused  the  pas- 
sage of  the  Act  of  1837,  and  that  the  Legislature 
did  not,  in  that  Act,  alter  the  previous  law  in 
this  respect,  it  is  reasonable  to  presume  they 
did  not  intend  to  extend  the  term  beyond  its 
ordinary  meaning  and  acceptation. 

But  it  the  Act  is  to  be  construed  liberally,  I 
do  not  see  upon  what  principle  its  provisions 
can  be  extended  to  a  purchaser  who  must  be 
presumed  to  buy  the  land  with  reference  to  the 
incumbrance,  and  with  a  deduction  in  the 
price  equal  to  the  amount  of  it. 

The  Act  was  intended  for  the  relief  of  the 
victim  of  the  usurer,  and  every  construction 
conducive  to  that  object  would  be  consistent 
with  the  Act.  Here,  however,  the  borrower 
does  not  claim  or  seek  relief.  On  the  contrary, 
he  has  suffered  a  decree  to  pass  against  him  on 
the  bill  filed  for  the  foreclosure  of  the  mort- 
gage, and  the  decision  of  the  Chancellor  in  the 
case  in  question,  instead  of  affording  relief  to 
him,  would  give  his  property  to  his  judgment 
creditor,  at  a  price  below  its  real  value  to  the 
399*]  *extent  of  the  usurious  mortgage,  with- 
out any  benefit  whatever  to  him. 

Upon  the  whole.  I  am  of  opinion  that  the 
decision  of  the  Chancellor  is  erroneous,  and 
that  his  decree  should  be  reversed. 

Wright,  Senator.  It  was  conceded  upon 
the  argument  of  this  cause,  that  if  the  Utica 
Bank  were  not  "borrowers,"  within  the  4th 
section  of  the  Act  to  Prevent  Usury,  passed 
May  15,  1837,  the  demurrer  to  their  bill  was 
well  taken,  because  it  contained  no  allegation 
of  payment  of  the  amount  actually  loaned  by 
Post  to  Dart,  nor  any  offer  to  pay;  the  well 
settled  rule  of  the  Court  of  Chancery  being,  in- 
dependent of  the  provisions  of  our  usury  laws, 
that  a  bill  to  set  aside  a  usurious  contract, 
whether  filed  for  discovery  or  relief,  must  con- 
tain such  allegation  or  offer.  1  Johns.  Ch., 
867.  439;  5  Id..  142;  8  Ves.  &  B.,  14;  3  Paige, 
588;  S.  C.,  11  Wend..  829. 

This  rule  was  altered  by  the  Revised  Stat- 
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utes,  1  R.  S.,  772,  sec.  8  and  by  the  Act  of 
May,  1837,  so  far  as  to  exempt  the  "borrower" 
of  money,  who  sought  relief  or  discovery  from 
a  usurious  contract,  from  the  necessity  of  pay- 
ing or  offering  to  pay  the  sum  actually  loaned, 
or  any  portion  thereof.  The  question  present- 
ed for  consideration,  therefore,  is  simply  this: 
is  the  purchaser  at  a  sheriff's  sale,  of  premises 
covered  by  a  usurious  mortgage,  a  '  'borrower" 
of  the  money  loaned  to  the  mortgagor,  within 
the  true  intent  and  meaning  of  that  term  as 
found  in  our  usury  laws?  If  such  purchaser  is 
the  "borrower"  of  the  money,  then  the  Bank 
in  this  case  is  entitled  to  the  relief  sought  by 
the  bill,  and  the  decree  of  the  Chancellor  must 
be  affirmed.  This  is  a  question  of  great  inter- 
est in  the  construction  of  these  laws,  and  I  shall 
examine  it  with  the  attention  which  its  impor- 
tance demands. 

It  appears  that  this  question  has  been  exam- 
ined by  the  learned  Vice- Chancellor  of  the 
Eighth  Circuit  in  the  case  of  Cole  v.  Savage,  1 
Clarke,  Ch.,  482,  which  I  shall  have  occasion 
to  notice  particularly  hereafter,  and  by  the 
learned  Vice- Chancellor  of  the  Fifth  Circuit  in 
the  case  now  under  consideration;  and  they 
have  both  arrived  at  the  conclusion,  that  a 
grantee  of  the  mortgagor,  whether  by  deed  di- 
rectly from  the  mortgagor,  or  by  *op-  [*4OO 
eration  of  law,  as  in  the  case  of  a  purchaser  at 
a  sheriff's  sale,  was  not  a  "borrower"  within 
the  provisions  of  the  usury  laws.  And  the 
Vice- Chancellor  of  the  Fifth  Circuit,  on  dismiss- 
ing the  bill  in  this  cause,  in  a  very  short,  but 
to  my  mind  unanswerable  opinion,  has  assigned 
the  true  reasons  why  the  Utica  Bank  is  not  to 
be  deemed  a  "borrower"  of  the  money  loaned 
by  the  appellant  to  Dart;  and  I  shall  be  ex- 
cused for  embodying  his  reasons  in  this  opin- 
ion, as  I  consider  them  entirely  sound,  and 
expressed  in  language  appropriate  and  com- 
prehensive. He  says:  "The  word  'borrower' 
has  a  definite  meaning,  wholly  inapplicable  to 
any  other  than  one  who  is  a  party  to  the  con- 
tract for  the  usurious  loan;  and  had  the  Legis- 
lature intended  to  dispense  with  the  condition 
in  question  [the  payment  or  offer  of  payment 
of  the  sum  loaned]  in  all  cases,  nothing  was 
easier  than  to  have  said  so.  It  is  also  worthy 
of  remark  that  a  question  was  raised  upon  the 
meaning  of  the  word  'borrower,' as  used  in  the 
provision  of  the  Revised  Statutes  before  cited 
[1  R.  8.,  772,  sec.  8],  in  the  case  of  Livingston 
v.  Harris,  11  Wend.,  829,  several  years  before 
the  passing  of  the  Act  of  1837.  The  Legisla- 
ture, therefore,  in  this  last  Act,  must  have  used 
the  term  with  full  knowledge  that  the  restrict- 
ed meaning  had  been  claimed  for  it  in  that  case; 
and  had  they  intended  a  more  enlarged  mean- 
ing, they  would  probably  have  expressed  their 
will  in  unqualified  language.  The  Legislature 
may  well  be  deemed  to  nave  regarded  the 
real  'borrower,'  the  victim  of  the  usurer,  with 
more  favor  than  a  grantee  of  lands  bound  by 
the  mortgage,  who  may  have  purchased  the 
lands  with  reference  to  the  incumbrance,  and 
with  a  deduction  from  the  purchase  price  equal 
to  the  amount  of  such  incumbrance." 

The  Vice-ChanceUor  might,  with  great  force, 
have  referred  to  the  facts  in  this  case,  as  fur- 
nishing an  apt  and  striking  illustration  of  the 
propriety  of  his  last  remark.  In  1835  Post  was 
willing  to  loan  $5,000  upon  the  property  in 
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question.  In  the  exercise  of  ordinary  prudence 
as  a  money  lender,  he  would  not  be  likely  to 
take  a  mortgage  for  a  sum  much  exceeding 
half  the  cash  value  of  the  lands  mortgaged.  It 
may  then  be  fairly  assumed  that  the  premises 
4O1*1  in  controversy  were  *worth  $8,000  in 
1835.  Yet  those  acting  in  behalf  of  the  Bank, 
when  they  came  to  purchase  in  1842,  were 
found  unwilling  to  bid  beyond  $3,000  for  the 
entire  mortgaged  premises.  They  may  well  be 
presumed  to  have  bid  in  reference  to  the  in- 
cumbrance  of  the  appellant's  mortgage,  and 
with  the  reasonable  expectation  that  they  could 
afford  to  give  the  sum  bid  and  pay  off  the 
mortgage. 

This  to  my  mind  is  the  common  sense  view 
of  the  question  presented  for  consideration.  It 
assumes  that  the  Legislature  well  understood 
the  use  and  meaning  of  the  terms  employed  in 
these  usury  laws;  that  when  they  gave  to  the 
"borrower"  of  money  at  usurious  interest,  the 
new  right  to  come  into  the  Court  of  Chancery 
for  relief  against  the  usurious  contract,  with- 
out imposing  upon  him  the  duty  and  necessity 
of  paying  or  offering  to  pay  the  money  actual- 
ly loaned,  they  regarded  him  as  the  real  and 
only  sufferer  by  the  harsh  exactions  of  the 
usurer;  and  that  all  other  persons  not  being 
borrowers  or  their  sureties,  heirs,  devisees  or 
personal  representatives  (who  stand  upon  en- 
tirely different  ground  than  the  grantee  of  the 
borrower,  as  I  shall  presently  show),  seeking 
to  remove  an  usurious  incumbrance,  or  avoid 
an  usurious  contract,  must  "do  equity"  before 
they  could  invoke  the  extraordinary  powers  of 
the  Court  of  Chancery  in  avoiding  a  contract 
to  which  they  were  not  parties,  and  by  which 
they  were  in  no  way  bound  or  made  liable. 
This  view,  moreover,  gives  to  the  terms  and 
words  employed  in  these  laws  their  proper  and 
ordinary  meaning — such  meaning  as  men  not 
versed  in  technical  subleties  and  refined  dis- 
tinctions would  naturally  and  at  once  affix  to 
the  language  employed — and  makes  the  laws 
upon  our  statute-books,  what  the  f  ramers  de 
signed  they  should  be,  intelligible  to  the  great 
mass  of  the  community. 

Law  making  is  not  one  of  the  powers  con- 
ferred upon  the  courts  of  this  country.  They 
are  to  expound  the  law  as  they  find  it  upon  the 
statute  book,  intelligibly,  reasonably  and  in 
reference  to  the  fair  intent  and  meaning  of  the 
Legislature.  It  is  much  safer  to  trust  the  law- 
making  power  with  the  remedy  for  defects  and 
imperfections  in  our  statutes,  than  to  convert 
4O2*]  our  *judges  into  judicial  legislators.  In 
arbitrary  governments  the  law  making  power 
ever  finds  willing  agents,  through  its  judges 
and  courts,  so  to  interpret  the  laws  as  shall 
best  suit  the  designs  and  wishes  of  the  sover- 
eign, or  the  favorite  minister.  But  here,  al- 
though we  give  to  the  courts  the  power  to  pro- 
nounce what  the  law  is,  we  should  not  and 
will  not,  regarding  the  safety  of  our  rights  and 
the  harmony  of  our  republican  system,  permit 
the  courts  to  make  as  well  as  pronounce  the 
law. 

But  the  learned  Chancellor,  in  the  case  of 
Cole  v.  Savage,  10  Paige,  583,  has  decided  that 
the  term  "borrower,"  in  the  usury  laws,  has  a 
much  broader  and  more  extended  meaning 
than  I  can  give  to  it.  And  upon  the  opinion 
delivered  in  that  case  he  reversed  the  decree  of 
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the  Vice- Chancellor  in  the  cause  under  consider- 
ation. The  respect  due  to  that  distinguished 
and  enlightened  judge  demands  from  me  an 
examination  of  his  reasons  for  the  opinion  pro- 
nounced. 

I  fully  assent  to  the  opening  remark  of  the 
Chancellor  in  Cole  v.  Savage,  that  it  presents  a 
case  of  "most  gross  and  extortionate  usury." 
In  1835  a  loan  of  $1,700  was  made  by  D.  S. 
Cole  of  one  Chittenden,  for  which  a  bond  and 
mortgage  of  $2,700  was  exacted  and  taken.  At 
the  expiration  of  the  first  year,  the  interest  on 
the  whole  sum  was  paid  by  Cole,  and  $189  for 
further  forbearance  of  the  principal.  At  the 
end  of  the  second  year,  Cole  paid  in  cash  and 
a  note  signed  by  himself  and  his  brother,  John 
E.  Cole,  $813,  the  whole  of  which  was  retained 
as  usurious  premium,  except  the  interest  due, 
and  $150  which  was  loaned  back  to  the  mort- 
gagor. 

Such  were  the  terrible  exactions  of  this  Shy- 
lock  upon  D.  S.  Cole,  the  mortgagor.  In  1837, 
D.  S.  Cole  conveyed  the  mortgaged  premises 
to  his  brother  J.  E.  Cole,  the  complainant, 
with  warranty.  D.  S.  Cole  having  failed,  and 
the  complainant  being  liable  for  the  $600  note 
signed  as  surety  for  D.  S.  Cole,  as  well  as  the 
interest  due  upon  the  bond  and  mortgage,  was 
called  upon  by  Chittenden  for  payment  of 
both ;  and  not  being  in  a  situation  to  meet  this 
call,  he  made  a  new  arrangement  *with  [*4O3 
Chittenden.  It  was  agreed  that  Chittenden 
should  advance  to  the  complainant  $726,  and 
take  his  bond  and  mortgage  for  $1,600  upon 
other  lands.  This  bond  and  mortgage  includ- 
ed the  $600  note,  the  interest  on  the  $2,700 
mortgage,  and  about  $32  for  usurious  interest. 
The  complainant  was  also  required  to  and  did 
guaranty  the  payment  of  the  large  bond  and 
mortgage  in  three  years,  with  interest  payable 
semi-annually,  and  agreed  that  if  the  interest 
was  not  paid  when  due,  he  should  be  immedi- 
ately liable  upon  his  guaranty  for  the  whole 
sum  of  $2,700  and  the  interest.  The  complain- 
ant paid  the  interest  on  the  large  bond  and 
mortgage  to  October,  1838.  Chittenden  died 
in  1840,  and  his  executors  proceeded  to  fore- 
close the  $2,700  bond  and  mortgage  under  the 
statute.  J.  E.  Cole  then  filed  his  bill  against 
the  executors  of  Chittenden,  praying  that  the 
bond  and  mortgage,  and  his  guaranty  thereof, 
might  be  surrendered  up  and  canceled.  The 
Vice- Chancellor  of  the  Eighth  Circuit  decided 
that  the  complainant  was  not  a  "borrower," 
and  not  entitled  to  the  relief  sought,  without 
paying  or  offering  to  pay  the  amount  justly 
due  on  the  bond  and  mortgage. 

It  was  upon  a  case  containing  these  evi- 
dences of  the  grinding  power  of  the  usurer, 
that  the  Chancellor  was  called  upon  to  exam- 
ine the  abstract  question  whether  a  grantee  of 
the  mortgagor  was  a  "borrower,"  within  the 
true  meaning  of  that  term  in  the  usury  laws; 
and  it  is  not  unreasonable  to  suppose  that, 
with  such  a  call  upon  his  sense  of  justice  as 
the  facts  there  presented,  he  would  struggle 
hard  to  make  the  law  of  the  Court  of  Chan- 
cery come  up  to  the  relief  of  the  despoiled  and 
ruined  victim  before  him.  My  apology  for  oc- 
cupying so  much  space  with  these  facts  is, 
that  in  my  opinion  they  furnish  much  stronger 
ground  for  the  liberal  interpretation  given  by 
the  Chancellor  to  the  statutes  in  question,  in 
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the  particular  case  then  under  his  consideration, 
than  any  reasons  drawn  from  the  Acts  them- 
selves, or  from  any  general  and  safe  rule  of  in- 
terpretation. 

I  fully  agree  with  the  Chancellor  in  his  ex- 
position of  the  design  and  object  of  the  revis- 
ers in  the  various  provisions  reported  by  them 
4O4*j  *to  the  Legislature,  requiring  the  "bor- 
rower" to  deposit  with  the  register  or  clerk  of 
the  court  the  principal  sum  admitted  by  him 
to  have  been  loaned.  They  evidently  intended 
to  compel  the  "borrower"  to  "do  equity,"  if 
he  sought  the  aid  of  the  Court  of  Chancery  in 
avoiding  the  usury.  But  the  Legislature  did 
not  adopt  the  principle  proposed  by  the  re- 
visers as  to  the  "borrower"  of  the  money. 
They  substituted,  in  lieu  of  the  revisers'  prop- 
osition, the  last  clause  of  the  8th  section  of  1 
R.  S.,  772,  which  excuses  the  "borrower"  from 
payment  or  offer  of  payment  of  the  principal 
.sum  loaned,  or  any  part  thereof,  as  a  condi- 
tion for  granting  relief.  But  all  this  proves 
nothing  save  the  declared  intention  of  the  Leg- 
islature to  remove  and  take  away  from  the 
"borrower"  all  the  previous  restraints  which 
the  law  of  the  Court  of  Chancery  had  imposed 
as  a  condition  for  granting  him  relief  from  an 
usurious  contract.  It  does  not  advance  us  one 
step  in  the  important  inquiry,  who  is  the  "bor- 
rower?" It  clearly  does  not  prove  that  a  grant- 
ee of  the  "borrower"  was  intended  by  the  Leg- 
islature, but  leaves  the  settlement  of  that  ques- 
tion to  common  sense  and  the  right  use  of  lan- 
guage. 

The  Chancellor  is  constrained  to  admit  that 
the  word  "borrower"  alone  is  found  in  the  sec- 
tion of  the  statute.  He  insists,  however,  that 
if  the  statute  is  to  be  construed  literally,  by  re- 
straining the  term  "borrower"  to  the  particu- 
lar individual  to  whom  the  loan  was  actually 
made,  the  remedy  which  the  Legislature  in- 
tended to  give  a  complainant  who  comes  into 
the  Court  of  Chancery  for  relief  against  an 
usurious  security,  will  not  benefit  either  the 
surety  of  the  borrower,  his  grantees  or  heirs, 
devisees  or  personal  representatives. 

Although  upon  well  settled  and  safe  princi- 
ples in  the  interpretation  of  statutes  like  the 
usury  laws,  I  am  unwilling  to  extend  the  rem- 
edies given,  by  inference  or  implication,  be- 
yond the  clearly  expressed  language  of  the 
Legislature,  yet  I  think  it  can  be  easily  shown 
that  a  surety  of  the  borrower,  his  heirs,  dev- 
isees and  personal  representatives,  can  be  in- 
cluded within  the  spirit  and  language  of  the 
section  under  consideration,  without  doing  vi- 
olence to  any  proper  rule  of  interpretation,  or 
4O5*]  to  the  term  "borrower"  *itself.  A 
surety,  although  not  the  actual  recipient  of  the 
money  loaned,  is  yet  a  party  to  the  original 
contract,  and  is  liable  upon  it  equally  with  the 
principal  who  borrows  the  money.  The  heir, 
devisee  and  personal  representative,  although 
not  immediate  and  direct  parties  to  the  origi 
nal  contract,  are  bound  by  it  when  they  suc- 
ceed to  the  estate  of  the  testator  or  intestate. 
They  are  liable  upon  the  original  contract,  and 
not  in  virtue  of  any  new  one.  This  view  of 
the  question  is  fully  sustained  by  the  apt  and 
significant  definition  given  of  the  term  "bor- 
rower" by  Senator  Tracy  in  Lirringtton  v.IIarri* 
11  Wend.,  329.  "It  xhould  be  construed,"  he 
said,  "  to  mean  any  person  who  was  bound 
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by  the  original  contract  to  pay  the  sum  bor- 
rowed ?" 

But  what  has  the  grantee  of  the  borrower  to 
do  with  the  original  contract  of  loan?  How  is 
he  liable  upon  that  contract  to  pay  the  money 
borrowed?  What  connection  in  law  exists  be- 
tween the  lender  of  the  money,  and  a  purchaser 
of  the  mortgaged  premises  from  the  mortga- 
gor? Or,  to  come  directly  Co  the  present  case, 
how  are  the  respondents  to  be  connected  with 
a  loan  made  four  years  before  they  recovered 
their  judgment  against  Dart,  the  borrower  of 
the  money  from  Post,  and  six  years  before 
they  obtained  a  deed  for  the  premises  sold  un- 
der that  judgment?  Let  it  be  observed,  more- 
over, that  the  principle  adopted  by  the  Chan- 
cellor will  afford  the  most  remote  grantee  of 
the  mortgagor  relief  against  the  usurious  mort- 
gage. It  will  not  do,  according  to  his  con- 
struction, to  stop  at  the  immediate  grantee  ; 
but  the  grantee  in  the  tenth  generation,  if  he  is 
within  the  Statute  of  Limitations,  has  the  same 
right  to  the  relief  as  the  first  successor  to  the 
estate. 

The  Chancellor  says  it  is  impossible  to  believe 
that  the  Legislature  intended  to  exclude  a 
grantee  from  the  benefit  of  the  provision  in  the 
usury  law.  I  ask,  with  all  submission,  whether 
it  is  not  more  impossible,  if  a  thing  can  be  said 
to  be  so,  to  believe,  that  the  f  ramers  of  the  sec- 
tion could  have  contemplated  that  a  purchaser 
at  a  sheriff's  sale  of  lands  covered  by  an  usuri- 
ous mortgage,  would  come  into  the  Court  of 
Chancery,  years  after  the  usurious  loan  was 
made,  and  claim  that  as  the  "borrower"  he 
*had  been  the  victim  of  an  usurious  [*4O6 
loan;  that  his  rights  acquired  long  after  the 
usurious  incumbrance  was  created,  had  been 
violated?  It  seems  to  me  that  fourteen  years, 
the  time  that  has  elapsed  since  the  passage  of 
the  Revised  Statutes,  is  not  long  enough  to 
justify  the  presumption  that  a  "borrower"  of 
money  then,  has  been  converted  into  his  grant- 
ee now;  especially  as  the  English  language 
and  the  interpretation  of  words  remains  the 
same. 

We  are  not  wholly  without  authority  for  the 
principle  I  am  endeavoring  to  establish,  viz.: 
that  no  one  but  the  party  to  the  usurious  loan 
should  be  permitted  to  avoid  the  contract.  In 
Reading  v.  Weston,  7  Conn., 418,  Ch.  J.  Hosmer 
says:  "It  has  been  long  and  uniformly  estab- 
lished law,  that  one  not  a  party  to  an  usurious 
contract,  may  not,  for  this  cause  invalidate  it. 
The  reason  is  extremely  obvious.  The  law  of 
usury  was  made  to  prevent  oppression,  and  to 
rescue  the  party  oppressed;  but  it  never  was 
intended  for  the  benefit  of  those  who  are  not 
and  cannot  be  injured  by  an  usurious  transac- 
tion." In  DeWolf  v.  Johnson,  10  Wh.,  867, 
393,  it  was  held  that  the  purchaser  of  an  equi- 
ty of  redemption  cannot  set  up  usury  as  a  de- 
fense to  a  bill  filed  by  the  mortgagee  for  a  fore- 
closure, especially  if  the  mortgagor  has  himself 
waived  the  defense.  And  Mr.  J.  Johnson  in 
this  case  says,  that  the  defense  of  usury  is  a 
personal  thing.  These  cases  regard  the  party 
to  the  contract,  or  those  liable  upon  it,  as  the 
only  persons  who  upon  principle  should  be 
allowed  to  avail  themselves  of  the  usury,  and 
they  are  cited  merely  to  show  that  a  grantee  of 
a  mortgagor  is  not  regarded  as  a  party  to  the 
usurious  contract,  and  hence  should  not  be 
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permitted  to  take  the  place  of  such  party  in 
avoiding  his  contract. 

But  the  Chancellor  further  insists  that  the 
Usury  Law  of  1837  is  a  remedial  statute  and, 
therefore,  should  be  construed  liberally  to 
carry  into  effect  the  intention  of  the  Legisla- 
ture ;  and  that  it  may  be  extended  by  con- 
struction to  other  cases  within  the  same  mis- 
chief, though  not  within  the  words  of  the  stat- 
ute. And  to  illustrate  his  view  of  the  manner 
in  which  the  law  should  be  interpreted,  he 
cites  a  case  from  3  Co.  R.,  4,  in  which  it  was 
4O7*]  *held  that  a  Statute  of  9  Richard  II., 
chapter  3,  which,  in  its  terms,  gave  a  writ  of 
error  to  the  reversioner.upon  a  recovery  against 
the  tenant  for  life,  etc. ,  extended  to  the  re- 
mainder-man. I  would  concede  the  aptness  of 
the  illustration,  if  the  two  statutes  were  alike 
in  their  character.  The  statute  in  the  case 
cited  was  purely  remedial.  It  had  not  penal- 
ties of  fine,  imprisonment  and  disgrace  at- 
taching to  a  violation  of  its  provisions.  Be- 
sides, the  remainder- man  has  the  same  interest 
in  the  right  to  bring  error  as  the  reversioner. 
They  both  have  an  interest  in  the  estate,  and  in 
fact  both  estates  may  be  vested  in  the  same 
person.  In  the  case  cited,  therefore,  no  vio- 
lence is  done  to  the  terms  employed  by  the 
Legislature,  much  Jess  to  the  spirit  of  the  stat- 
ute. 

But  I  deny  that  the  Usury  Law  of  1837  is 
entirely  a  remedial  statute,  or  that  it  is  to  be 
interpreted  with  the  same  freedom  and  liberal- 
ity exercised  by  the  English  court  in  the  case 
cited  by  the  Chancellor.  True,  it  gives  the 
party  setting  up  usury  at  law  an  additional 
and  easy  mode  of  proving  it,  by  calling  the 
plaintiff  upon  the  stand,  or,  as  was  held  in  the 
case  of  Stevens  v.  White,  5  Hill,  548,  by  call- 
ing the  defendant  as  the  plaintiff,  and  com- 
pelling him  to  disclose  the  iniquitous  contract; 
but  it  also  subjects  the  party  who  is  thus 
dAgged  against  his  will  and  interest  to  testify, 
to  the  penalties  of  perjury  for  false  swearing 
and,  in  addition  to  this,  it  makes  the  taking  of 
usury  a  misdemeanor,  punishable  by  a  fine  not 
exceeding  $1,000,  or  imprisonment  not  exceed- 
ing six  months,  or  both.  Its  penalties  are 
much  heavier  than  its  remedies  are  useful  or 
salutary.  It  falls  properly  within  the  defini- 
tion of  a  penal  statute,  and  as  such  should  be 
construed  strictly. 

But  there  is  no  rule  of  construction  applica- 
ble to  remedial  statutes  which  will  justify  the 
substitution  of  one  word  for  another  of  entirely 
different  signification.  Chancellor  Kent  says 
that  "The  words  of  a  statute,  if  of  common 
use,  are  to  be  taken  in  their  natural  and  ordi- 
nary signification  and  import."  1  Kent,  Com., 
462.  Again;  "The  words  of  a  statute  are  to  be 
taken  in  the  sense  that  would  convey  the  mean- 
ing required  to  all  men  of  ordinary  discernment 
4O8*]  alike,  and  that  may  be  called  'certain 
without  recurring  to  possible  facts  which  do 
not  appear."  Id.,  n.  f,  citing  9  Vt.,  269.  And 
Mr.  J.  Bronson,  in  Waller  v.  Harris,  20  Wend., 
561,  562,  says,  that  "Except  in  relation  to  a 
few  old  statutes  which  were  long  since  over- 
whelmed by  commentaries  and  decisions,  the 
current  of  authors  at  the  present  day  is  in  fa 
vor  of  reading  statutes  according  to  the  natu- 
ral and  most  obvious  import  of  the  language, 
without  resorting  to  subtle  and  forced  con- 
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structions  for  the  purpose  of  either  limiting  or 
extending  their  operation.  Courts  cannot  cor- 
rect what  they  may  deem  either  excesses  or 
omissions  in  legislation,  nor  relieve  against  the 
occasionally  harsh  operation  of  statutory  pro- 
visions, without  the  danger  of  doing  vastly 
more  mischief  than  good. 

These  jjust,  equitable  and  sound  rules  of  in- 
terpretation, when  applied  to  the  law  in  ques- 
tion, relieve  it,  in  my  mind,  from  all  difficulty; 
and  the  result  at  which  I  have  arrived  is,  that 
a  grantee  of  land  covered  by  an  usurious  mort- 
gage is  not  a  "borrower"  within  the  4th  section 
of  the  Act  to  Prevent  Usury,  passed  in  May, 
1837.  I  think  the  Vice-Chancellor  of  the  Fifth 
Circuit  properly  allowed  the  demurrer  to  the 
complainant's  bill,  for  want  of  an  allegation  or 
offer  of  payment  of  the  money  actually  due 
upon  the  mortgage  of  Post;  and  that  the  decree 
of  the  Chancellor  should,  therefore.be  reversed. 

Senators  Hard  and  Rhoades  also  deliv- 
ered opinions  in  favor  of  reversing  the  Chan- 
cellor's decree,  on  the  ground  that  the  respond- 
ents were  not  borrowers  within  the  meaning 
of  the  statutes  relating  to  usury. 

Porter.  Senator.  According  to  the  law  of 
the  Court  of  Chancery,  as  it  was  administered 
in  England  and  in  this  State  previous  to  the 
adoption  of  the  Revised  Statutes,  the  usurer 
was  made  secure  in  the  amount  of  money  he 
actually  lent,  even  in  a  ra.«e  where  a  bill  wa& 
filed  to  set  aside  a  security  taken  for  the  loan,, 
though  the  statute  laws  of  both  countries  had 
declared  expressly  that  not  only  the  security 
but  the  contract  for  the  loan  was  absolutely 
void.  The  complainant  was  required  to  pay 
or  *offer  to  pay  the  sum  lent,  before  [*4O& 
he  could  entitle  himself  to  relief  or  discovery 
on  the  ground  of  usury.  This  disregard  of  the 
plain  provisions  of  the  statute  was  always  jus- 
tified upon  the  strength  of  a  maxim  in  that 
court  that  "he  who  asks  for  equity  must  do 
equity."  The  maxim  is,  doubtless,  founded 
in  great  justice  and  sound  wisdom;  but  who 
that  reads  and  reflects  can  fail  to  perceive  that 
it  was  originally  adopted,  in  its  application  to- 
cases  where  relief  was  sought  from  usurious, 
contracts,  in  defiance  of  law.  The  Court  of 
Chancery  seems  in  its  earlier  history  to  have 
arrogated  to  itself  a.  higher  degree  of  wisdom 
and  a  more  refined  sense  of  justice  than  it  was- 
willing  to  concede  to  parliamentary  law,  and 
hence  in  this  respect  set  itself  above  law.  It 
declared  that  if  anyone  who  considered  him- 
self injured  in  the  matter  of  usury  would  come 
into  that  court  for  relief,  he  must  come  not 
only  with  clean  hands  as  it  respected  past 
transactions,  but  he  must  give  a  guaranty  that 
he  would  not  be  guilty  of  injustice  thereafter 
by  withholding  from  the  creditor  as  much 
money  as  in  conscience  ought  to  be  paid. 

But  the  maxim  that  "he  who  asks  for  equity 
must  do  equity"  was  adopted  and  became  es- 
tablished in  this  respect  as  a  fundamental  doc- 
trine of  the  Court  of  Chancery;  and  was  fol- 
lowed by  that  court  in  England  and  in  thi» 
State  until  the  Revised  Statutes  interposed. 
The  court  would  neither  allow  a  discovery  nor 
grant  relief  without  a  repayment  of  the  sum 
actually  lent  with  lawful  interest.  Such  is  be- 
lieved to  have  been  the  invariable  rule.  The 
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Revised  Statutes,  however,  abolished  this  rule 
so  far  as  it  related  to  the  relief  which  the  court 
is  authorized  to  grant  against  an  usurious  con- 
tract or  security.  1  R.  S.,  772,  sec.  8.  The 
latter  clause  of  the  section  cited  declared  that 
no  court  of  equity  should  require  or  compel 
the  payment  or  deposit  of  the  principal  sum, 
or  any  part  thereof;  as  a  condition  of  granting 
relief  to  the  borrower  in  any  case  on  an  usuri- 
ous loan.  etc.  Vide,  Livingston  v.  Harris,  3 
Paige,  533;  8.  C.,  11  Wend..  329.  Then  came 
the  Act  of  1837,  Sess.  L.  of  1837,  p.  486,  the 
4th  section  of  which  declares,  that  whenever 
any  borrower  of  money  shall  file  a  bill  in  chan- 
4.1O*]  eery  for  relief  or  discovery,  *or  both, 
against  any  violation  of  the  provisions  of  this 
or  the  former  Act.it  shall  not  be  necessary  for 
him  to  pay  or  offer  to  pay  any  interest  or  prin- 
cipal on  the  sum  loaned,  nor  shall  the  court  re- 
quire or  compel  the  payment  or  deposit  of 
the  principal  sum  or  interest,  or  any  portion 
thereof,  as  a  condition  of  granting  relief  or 
compelling  or  discovering  to  the  borrower 
in  any  case,  usurious  loans  forbidden  by  this 
or  the  former  Act.  This  Act  for  the  first  time 
placed  the  borrower  and  lender  on  an  equal 
footing  in  litigating  the  question  ef  usury.  It 
abrogated  in  toto  that  rule  which  had  so  long 
prevailed  in  the  Court  of  Chancery, by  which  the 
court  had  compelled  complainants  to  pay  mon- 
ey upon  contracts  which  the  statute  law  de- 
clared to  be  absolutely  void;  and  authorized 
borrowers  to  litigate  the  question  of  usury  as 
complainants,  without  paying  or  offering  to 
pay  the  sum  of  money  actually  loaned. 

In  this  case,  the  respondents  have  filed  their 
bill  to  set  aside  a  mortgage  held  by  the  appel- 
lant, on  the  ground  that  it  formed  an  unjust 
cloud  upon  their  title  to  the  mortgaged  prem- 
ises, alleging  that  the  mortgage  was  void  for 
usury.  The  appellant  demurred  to  the  bill, 
for  the  reason  that  it  contained  no  averment 
of  the  payment  of  the  sum  actually  advanced, 
nor  any  offer  to  pay;  and  also  because  it  did 
not  appear  that  the  respondents  were  the  bor- 
rowers of  the  money,  but  on  the  contrary,  that 
they  were  not  the  borrowers. 

By  the  terms  of  the  Act,  borrowers  alone 
are  exempted  from  the  operation  of  this  rule 
of  the  Court  of  Chancery  to  which  I  have  re- 
ferred and  against  the  effect  of  which  these 
statutes  were  passed.  The  respondents,  being 
purchasers  of  the  premises  at  a  sale  by  the 
sheriff  on  an  execution  against  the  mortgagor, 
claim  to  be  embraced  by  the  term  "  borrow- 
er," and  that  the  court  has  no  right  to  require 
a  payment  or  offer  of  payment  from  them  of 
the  sum  actually  loaned,  or  any  part  thereof, 
as  a  condition  of  granting  the  relief  for  which 
they  pray.  On  the  other  hand,  the  appellant 
insists  that  they  are  not  the  borrowers,  and 
therefore  are  not  embraced  within  the  Act. 
This  court  has,  therefore,  now  devolved  upon 
41 1*]  it  the  duty  of  determining  whether  *the 
term  "  borrower,  aa  used  in  the  section  under 
consideration, will  include  the  purchaser  of  the 
title  of  the  mortgagor. 

It  is  contended  for  the  appellant  that  the  re- 
spondents are  in  no  sense  or  manner  borrow- 
ers; that  the  term  has  a  well  understood  and 
definite  meaning,  and  is  wholly  inapplicable  to 
the  respondents;  and  that  it  should  be  taken 
in  this  Act  in  its  strict,  literal  sense.  In  the 
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case  of  Livingston  v.  Harris,  supra,  both  this 
court  and  the  Court  of  Chancery  take  for 
granted  that  the  term  "  borrower"  in  the  Act 
includes  a  surety.  There,  the  complainant, 
Livingston,  was  a  mere  surety  for  the  borrow- 
er of  the  money.  In  no  strict  or  literal  sense 
could  he  be  called  the  "  borrower."  He  had 
nothing  to  do  with  the  contract  which  resulted 
in  the  loan,  nor  with  any  other  contract  but 
that  of  payment.  The  agreement  to  make  the 
loan  must  have  been  completed  before  he  par- 
ticipated in  the  transaction,  and  to  call  him  a 
"  borrower"  would  be  quite  as  free  and  liberal 
a  use  of  the  term  as  it  would  be  to  call  the  pur- 
chaser in  this  case  a  "  borrower."  Indeed,  in 
one  aspect,  they  are  similarly  situated,  for  they 
are  both  bound  to  pay  the  debts,  if  they  are  ex- 
isting and  valid  debts.  But  if  the  statute  is  to 
be  confined  to  the  identical  person  who  obtains 
the  loan,  his  executors  or  administrators  must 
be  excluded.  They  would  represent  the  borrow- 
er in  the  proper  case,  but  they  could  hardly  be 
called  the  borrower.  His  rights  and  duties  in 
respect  to  debts  devolve  upon  them,  and  I 
think  it  would  hardly  be  contended  that  they 
are  not  embraced  in  the  Act.  So  in  the  case 
of  heirs  or  devisees  of  the  debtor,  who  repre- 
sent him  in  respect  to  the  real  estate,  by  oper- 
ation of  the  law,  or  by  devise,  as  truly  as  does 
the  executor  or  administrator  in  respect  to  the 
personal  estate.  And  can  it  be  argued,  with 
any  force  or  propriety,  that  an  heir  would  be 
holden  in  law  to  pay  the  money  actually 
loaned,  on  an  usurious  security  which  was  a 
lien  upon  the  real  estate  he  took  by  descent, 
before  he  could  be  permitted  to  contest  the 
validity  of  the  loan,  while  his  ancestor  would 
be  suffered  to  litigate  it  without  such  payment? 
And  yet  the  heir  is  in  no  sense  a  borrower,  any 
more  than  is  a  purchaser.  There  is  a  privity 
between  a  borrower,  and  the  heir,  devisee,  or 
purchaser,  which  entitles  them  to  succeed  -to 
*the  same  rights  which  the  borrower  [*4 1 2 
possessed,  and  by  reason  of  which,  as  it  seems 
to  me,  any  sound  construction  of  the  statute 
should  include  them. 

It  is  objected  that  the  statute  is  penal  in  its 
character,  and  that,  as  it  alters  a  long  estab- 
lished and  well  known  rule  of  equitable  juris- 
prudence, its  meaning  and  scope  should  not  be 
enlarged  beyond  the  literal  signification  of  its 
terms,  but  it  should  be  construed  strictly.  It 
it  true  that  in  some  of  its  provisions  the  Act  is 
penal,  and  imposes  forfeitures,  but  in  others, 
and  those  more  immediately  connected  with 
this  controversy,  it  is  highly  remedial.  To  be 
enabled  to  judge  of  the  force  of  these  objections 
we  must  look  at  the  evils  which  were  supposed 
to  exist;  or  at  the  defects  in  legislation  which 
gave  rise  to  the  alteration  in  the  statute.  We 
have  seen  that,  prior  to  the  year  1830,when  the 
Revised  Statutes  went  into  operation,  if  a  bor- 
rower upon  an  usurious  contract  or  security 
was  compelled  to  resort  to  the  aid  of  the  Court 
of  Chancery  to  obtain  any  discovery  or  relief 
against  an  usurious  demand,  he  was  obliged  to 
pay  or  offer  to  pay  the  sum  actually  received, 
with  interest,  as  a  condition  upon  which  the 
court  would  consent  to  listen  to  his  complaint. 
When  the  Revised  Statutes  and  the  Act  of 
1887  directed  the  court  to  abandon  that  condi- 
tion, and  entertain  the  question  upon  its  real 
merits,  it  was  a  pretty  clear  intimation  that 
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the  Legislature  deemed  such  a  restraint  upon 
the  judical  investigation  of  an  alleged  infrac- 
tion of  a  positive  statute,  an  evil  worthy  of  its 
correction.  The  evil  was  not  that  the  borrow- 
er alone  was  prevented  from  having  the  aid  of 
the  court  except  upon  condition;  but  it  was 
that  the  court  would  not  exert  its  power  or  en- 
tertain any  question  in  cases  connected  with 
usury,  in  favor  of  those  who  did  not  comply 
with  the  condition.  The  statute  does  not  repro- 
bate usury  and  declare  all  usurious  contracts 
and  securities  void,  in  favor  of  the  borrowers 
alone,  but  in  favor  of  everyone  whom  it  may 
concern.  They  are  declared  to  be  void  without 
respect  to  individuals;  and  I  think,  therefore, 
it  would  be  a  narrow  and  illiberal  construction 
of  the  provision  of  the  statute,  which  everyone 
must  confess  to  be  remedial,  to  limit  the  bene- 
413*]  flcial  effect  of  it,  and  the  Reformation 
•designed  by  the  law-makers,  to  the  person  ob- 
taining the  loan. 

Whatever  may  be  my  opinion  of  the  policy 
of  our  usury  laws,  I  am  clear  that,  while  we 
have  such  laws,  this  court  is  bound  to  give  them 
effect  according  to  the  obvious  intent  of  the 
Legislature.  These  laws  have  not  only  de- 
fined usury,  but  have  denounced  it  as  inimical 
to  the  public  welfare,  and  it  is  the  duty  of  the 
courts  to  see  that  they  are  faithfully  enforced. 
The  case  before  us  is, to  my  mind,  clearly  within 
the  evil  which  the  recent  statute  was  designed 
to  remove,  and  if  the  court  should  refuse  to 
extend  the  term  "  borrower"  to  meet  this  case, 
I  think  the  intent  of  the  Legislature  would  be 
defeated. 

The  Supreme  Court  decided  in  the  case  of 
Jackson  v.  Dominick,  14  Johns. ,  435,  that  when 
the  mortgagee  in  a  usurious  mortgage,  sells  the 
premises  by  virtue  of  the  power  of  sale,  and 
buys  them  in  himself,  and  goes  into  posses- 
sion, a  purchaser  of  the  equity  of  redemption 
may,  upon  proof  of  the  usury,  recover  the  pos- 
session of  the  premises.  So  in  this  case,  if 
Post  had  advertised  and  sold  these  premises 
upon  his  mortgage,  bid  them  in  himself,  and 
gone  into  possession,  the  bank,  as  purchaser 
of  the  equity  of  redemption,  could  have  re- 
covered the  possession  from  him,  on  proof  of 
the  usury;  and  this  follows  from  the  privity 
that  exists  between  the  mortgagor  and  his 
grantee.  But  the  appellant  contends  that  the 
respondents  are  bound  to  pay  or  offer  to  pay 
the  money  loaned,  with  interest,  before  they 
can  be  permitted  to  litigate  the  question  of 
usury  in  the  Court  of  Chancery.  In  ray  judg- 
ment it  would  be  discreditable  to  the  law  if  it 
should  be  determined  that  the  construction  of 
the  statute  for  which  the  appellant  contends  is 
the  true  one;  for  in  that  case  the  success  of  the 
lender  in  recovering  the  money  loaned  would 
depend  upon  the  court  in  which  the  litigation 
was  carried  on,  rather  than  upon  the  law  of 
the  land. 

But  if  the  4th  section  of  the  Act  of  1887  had 
been  entirely  omitted.  I  still  think  there  would 
be  enough  left  in  that  statute  to  sustain  the 
decree  of  the  Chancellor  in  this  cause.  The  1st 
and  5th  sections  of  the  Act,  taken  together, 
amount,  in  my  judgment,  to  a  virtual  abroga- 
tion of  the  rule  of  the  court  to  which  reference 
4 1 4*]  *has  been  so  often  made.  By  the  1st 
section,  all  bonds,  bills,  contracts,  securities, 
etc. ,  whereupon  or  whereby  usurious  interest 
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shall  be  reserved  or  taken,  or  secured,  or 
agreed  to  be  reserved  or  taken,  are  declared  to 
be  void.  And  by  the  5th  section  it  is  enacted 
as  follows:  "Whenever  it  shall  satisfactorily 
appear  by  the  admissions  of  the  defendant,  or 
by  proof,  that  any  bond,  bill,  note,  assurance, 
pledge,  conveyance,  contract,  security,  or  any 
evidence  of  debt,  has  been  taken  or  received 
in  violation  of  the  provisions  of  said  title  or 
this  Act,  the  Court  of  Chancery  shall  declare 
the  same  to  be  void,  and  enjoin  any  prosecu- 
tion thereon;  and  order  the  same  to  be  surren- 
dered and  canceled."  The  rule  of  the  court,  re- 
quiring payment  or  offer  of  payment,  was 
founded  on  the  assumption  that  the  contract 
or  security  was  usurious,  and  would  be  de- 
clared void,  and  the  object  was,  to  save  to  the 
lender  what  the  court  deemed  his  equitable 
rights,  that  is,  the  money  actually  advanced, 
with  interest.  For  if  the  security  was  not  us- 
urious and  void,  the  lender  would  be  in  no 
jeopardy,  and  the  rule  of  the  court  would  be 
without  an  object.  If  the  rule  is  founded  upon 
the  assumption  I  have  mentioned,  then  how 
does  the  question  stand?  Suppose  the  court, 
in  any  given  case,  should  require  payment  of 
the  sum  loaned  as  a  condition  of  entertaining 
the  suit,  and  should  determine  upon  the  hear- 
ing that  it  appeared  by  the  proof  that  the  se- 
curity had  been  taken  in  violation  of  the  pro- 
visions of  the  said  Act.  The  law  would  then 
require  the  court  to  enter  a  decree  declaring 
the  security  void,  and  forbidding  any  prosecu- 
tion thereon,  and  ordering  the  same  to  be  sur- 
rendered and  canceled.  Would  not  such  a 
case  present  an  absurdity?  It  would  exhibit 
the  court  as  in  one  stage  of  the  suit  requiring 
the  party  who  obtained  the  loan  to  pay  the 
lender  the  sum  actually  received  upon  the  se- 
curity, and  at  another  stage  of  the  same  suit, 
and  in  respect  to  the  same  matter,  declaring 
the  security  void,  enjoining  the  lender  against 
collecting  it,  and  ordering  him  to  surrender 
and  cancel  it!  The  statute  does  not  say  that 
the  court  shall  declare  the  security  void  at  the 
instance  of  the  borrower;  but  it  declares  all 
such  securities  void,  and  that  whenever,  at  the 
instance  of  any  one  to  be  affected  by  the  secu- 
rity, it  shall  be  made  *to  appear  to  be  [*415 
usurious,  the  court  shall  declare  it  void  and  or- 
der it  to  be  canceled.  Nor  does  the  statute 
say  that  the  security  shall  be  void  for  the  ex- 
cess, over  and  above  the  sum  actually  received; 
but  that  "the  same,"  that  is,  "the  contract,  se- 
curity or  other  evidence  of  debt"  shall  be  de- 
clared void.  Neither  does  the  statute  say  that 
the  court  shall  enjoin  any  prosecution  for  the 
excess,  but  that  "the  court  shall  enjoin  any 
prosecution  thereon,"  that  is,  on  the  security 
or  evidence  of  debt. 

The  statute  cannot  be  chargeable  with  such 
inconsistencies,  and  I  perceive  no  possible  way 
to  avoid  them  but  by  saying,  that  when  the 
Act  has  provided  for  such  a  disposition  of  the 
security  upon  proof  of  usury,  it  is  manifest 
that  it  no  longer  authorizes  the  court  to  ad- 
here to  the  old  rule  requiring  payment  or  offer 
of  payment.  And  besides,  in  this  way  only 
can  the  courts  carry  out  effectively  the  explicit 
provisions  of  the  several  Acts  to  prevent  usury 
which  prohibit  the  lender,  when  the  usury  is 

S roved,  from  collecting  the  debt  or  any  part  of 
i. 
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I  think  the  Chancellor  was  right  in  saying 
that  the  demurrer  was  not  well  taken,  and  shall 
therefore,  vote  to  affirm  his  decision. 

On  the  question  being  put — "Shall  this  de- 
cree be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal  —  Senators  Barlow,  Sartlit, 
Chamberlin,  Corning,  Denniston,  Hard,  John- 
son, Lester,  Lott,  Platt,  Rhoades,  Smith,  Strong, 
Varney,  Works  and  Wright — 16. 

For  affirmance — Senators  Mitchell  and  Porter 
—2. 

Decree  reversed. 

Reversing— 8  Paige,  639. 

"Borrower"—  Who  is— Usury.  Distinguished— 49 
N.  Y.,  376.  377. 

Reviewed— 4  Sandf .  Ch..  298 ;  9  Bos.,  218. 

Cited  in— 3  Barb.  Ch.,  641 ;  4  Sandf.  Ch.,337 ;  6  N.  Y., 
353 ;  9  N.  Y.,  85 ;  59  Am.  Dec.,  618;  14  N.  Y.,  127 :  16 
N.  Y.,  107.  229 ;  30  N.  Y.,  206  ;  33  N.  Y.,  34;  36  N.  Y., 
149.  326 ;  37  N.  Y..  448 ;  49  N.  Y.,  644,  n.;  64  N.  Y.,  247 ; 
65  N.  Y.,  438 ;  75  N.  Y.,  523 ;  31  Am.  Rep.,  487 ;  91  N. 
Y..  528,  529 ;  1  Trans.  App.,  362 ;  2  Trans.  App.,  136 ; 
5  TranB.  App..  65 :  16  Hun,  312 ;  1  Barb.,  279,  433 ;  5 
Barb..  133 ;  14  Barb..  165, 166 ;  26  Barb..  638 :  29  Barb., 
408 ;  30  Barb.,  627  ;  32  Barb.,  286 ;  60  Barb.,  631 ;  19 
How.  Pr.,  42;  64  How.  Pr.,  506;  1  Abb.  Pr.,  325;  10 
Abb.  Pr.,  25 ;  14  Abb.  Pr.,  245 ;  7  W.  Dig.,  454 ;  8  W. 
Dig.,  204 ;  30  Wis.,  695 :  45  111.,  325 ;  39  Ind..  107. 

Statute— Construction  of.  Cited  in— 51  Barb.,  634 ; 
22  How.  Pr.,  449 ;  12  Abb-  Pr.,  21 ;  22  Wia.,  150. 


416*]      *HALL  9.  NEWCOMB. 

Indorsement  in  Blank — What  the  Contract  Im- 
ports— Accommodation  Indorser. 

One  who  indorses  a  negotiable  promissory  note  in 
blank,  merely  engages  to  pay  upon  the  usual  con- 
ditions of  demand  and  notice ;  and  parol  evidence 
is  not  admissible  to  vary  the  legal  effect  of  bis  un- 
dertaking. 

Where  F.  made  a  promissory  note  payable  to  H. 
or  order,  and  N.  indorsed  it  in  blank  for  F.'s  accom- 
modation, with  knowledge  that  the  latter  intended 
to  obtain  money  upon  it  from  H.,  who  accordingly 
took  the  note  and  advanced  the  money ;  held,  that 
N.  could  not  be  made  liable  to  H.  as  guarantor  or 
maker,  but  only  as  indorser. 

The  cases  of  Herrick  v.  Carman,  12  Johns..  159. 
and  Tilltnan  v.  Wheeler.  17  Id.,  176,  commented  on 
and  explained,  and  that  of  Nelson  v.  Dubois,  13  Id., 
175,  overruled. 

Citations-4  Hill.  420 ;  2  Hill,  80  :  2  R.  S.,  135.  sec.  2, 
sub.  2 ;  12  Johns.,  159. 161 ;  17  Johns.,  326;  13  Johns., 
175 ;  Skin.,  410;  1  Ld.  Raym.,  442 ;  2  McCord,  388 ;  3 
Johns.,  439;  10  Johns.,  224  ;  8  Johns..  29. 

ON  error  from  the  Supreme  Court.  Hall 
brought  an  action  against  Newcomb  in  the 
N.  Y.  C.  P.,  and  declared  against  him  in  one 
count  as  maker,  and  in  another  as  guarantor, 
of  a  promissory  note,  as  follows:  "New  York, 
April  23d,  1840.  On  demand,  I  promise  to 
pay  to  Samuel  Hall,  or  his  order,  two  hundred 
and  fifty  dollars,  for  value  received,  with  in- 
terest until  paid.  (Signed)  Peter  Farmer.  (In- 
dorsed) Obadiah  Newcomb."  On  the  trial,  the 
plaintiff  called  Peter  Farmer  as  a  witness,  who 
testified  "that  he  signed  the  note  in  question, 
and  the  defendant  Indorsed  it,  as  a  mere  ac- 
commodation to  witness;  that  it  was  in  part 
renewal  of  a  former  note,  indorsed  by  the  de- 
fendant for  htm,  in  like  manner,  for  five  hun- 

NOT*.— Negotiable  paper—  Contract  of  indorsement 
—Eject  of— Construction.  See  report  of  above  case. 
Of  Hall  v.  Newcomb.  in  the  Supreme  Court,  3  Hill. 
233,  and  note  thereto. 

As  to  parnl  evidence  in  general,  see,  Swick  v.  Soars, 
1  Hill,  17,  note. 
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dred  dollars;  that  he  asked  the  defendant  to 
indorse  for  half  the  amount,  and  he  did  so; 
that  witness  paid  two  hundred  and  fifty  dol- 
lars, and  gave  this  note  for  the  balance  to 
the  plaintiff;  that  defendant  drew  the  note, 
witness  then  signed  it,  and  defendant  indorsed 
it;  that  defendant  knew  witness  was  to  get  the 
money  on  it  from  the  plaintiff;  that  the  de- 
fendant had  no  interest  in  the  notes  or  money; 
that  a  previous  note  had  been  drawn  and  in- 
dorsed, but  the  plaintiff  did  not  like  its  form, 
and  therefore  the  present  note  was  drawn  and 
indorsed,  and  the  plaintiff  accepted  it;  that 
*whether  he  received  the  money  from  [*4 1 7 
the  plaintiff  before  he  handed  him  the  note,  he 
could  not  say,  but  thought  he  received  it  pre- 
vious thereto;  that  a  demand  of  payment  upon 
him  of  the  present  note  had  never  been  made." 

No  further  testimony  was  given,  and  the  C. 
P.  ordered  a  nonsuit,  to  which  the  plaintiff 
excepted.  The  Supreme  Court  affirmed  the 
decision  of  the  C.  P.,  and  the  plaintiff  there- 
upon brought  error  to  this  court.  For  the 
opinion  of  the  Supreme  Court,  see,  3  Hill,  234, 
et  sea. 

Mr.  J.  J.  Ring,  for  plaintiff  in  error. 

Mr.  C.  W.  Sandford,  for  defendant  in 
error. 

ThelChancellor.  In  April,  1840,  Peter 
Farmer  made  a  promissory  note  for  $250,  pay- 
able to  Samuel  Hall,  the  plaintiff,  or  his  order, 
on  demand,  with  interest;  on  the  back  of 
which  note  Newcomb,  the  defendant,  indorsed 
his  name  in  blank,  at  the  request  of  Farmer, 
to  enable  him  to  get  the  money  on  the  note. 
In  November,  1841,  Hall,  without  having  de- 
manded payment  of  the  note  from  the  maker, 
or  given  notice  of  non-payment  to  the  indorser, 
brought  a  suit  against  the  indorser  alone,  to 
recover  the  amount  of  the  note  and  interest. 
And  the  question  for  our  consideration  is, 
whether  a  person  who  puts  his  name  in  blank 
upon  the  back  of  a  negotiable  note,  which  is 
drawn  in  such  a  form  that  he  may  be  charged 
as  indorser  in  the  usual  mode,  if  a  demand  is 
made  and  notice  of  non-payment  given,  can  be 
charged  as  a  general  surety,  without  such  de- 
mand and  notice,  by  parol  evidence  merely. 
In  the  case  of  Luqueer  v.  Prosser,  which  was 
decided  by  this  court  in  December  last,  I  ex- 
pressed the  opinion  that  he  could  not.  See,  4 
Hill,  420.  The  reporter  misunderstood  my 
opinion  in  that  case,  however,  if  he  supposed 
I  intended  to  intimate  that  I  thought  the  hold- 
er of  the  note,  which  was  recovered  on  there, 
could  have  maintained  a  joint  action  against 
the  makers  and  the  indorser  of  the  note  in  a 
count  charging  *them  all  as  joint  and  [*418 
several  makers  of  the  note. (a)  The  joint  ac- 
tion was  sustained  against  them,  in  that  case, 
upon  the  common  money  counts,  under  the 
statute,  as  makers  and  indorsers,  and  the  serv- 
ice of  a  copy  of  thejnote  with  the  declaration. 

(a)  The  Supreme  Court  held  in  Luqueer  v.  Pros- 
S'T,  1  Hill,  266,  that  inasmuch  aa  the  promise  of 
Prosser,  the  guarantor,  waa  contemporaneous  with 
that  of  IMsmi  &  Arnold,  and  waa  absolute,  he  might 
be  treated  aa  a  joint  and  several  maker  with  them  ; 
and  In  this  aspect  of  the  case  the  Statute  of  1832.  2 
H.  8.,  274,  BOOS.  6,  7,  2d  ed.,  had  obviously  nothing  to 
do  with  the  question.  When  the  caae  came  before 
the  Court  of  Errors,  the  Chancellor  expressly  de- 
clined passing  upon  the  view  taken  by  the  Supreme 
Court,  observing :  "  It  is  not  necessary  to  inquire 
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But  as  the  indorser  had  waived  notice  of  non- 
payment, and  had  absolutely  guarantied  the 
payment  of  the  money,  for  value  received,  I 
thought,  upon  the  authority  of  the  decisions 
there  referred  to,  his  guaranty  was  itself  a  sev- 
eral promissory  note  payable  to  the  bearer  of 
the  note  written  by  Edson  and  Arnold  on  the 
other  side  of  the  paper  ;(b)  not  that  he  could  be 
considered  as  having  made  a  joint  promise 
with  them. 

The  courts  have  gone  far  enough  in  repeal- 
ing the  Statute  to  Prevent  Frauds  and  Per- 
juries, by  introducing  parol  evidence  to  charge 
a  mere  surety  for  the  principal  debtor,  by 
419*]  showing  that  *his  written  agreement 
means  something  else  than  what  upon  its  face 
it  purports  to  mean.  And  I  fully  concur  in 
the  opinion  expressed  by  Mr.  J.  Bronson  in 
Seabury  v.  Hungerford,  2  Hill,  80,  that  where 
a  man  writes  his  name  in  blank  upon  the  back 
of  a  negotiable  promissory  note,  he  only  agrees 
that  he  will  pay  the  note  to  the  holder,  on  re- 
ceiving due  notice  that  the  maker,  upon  de- 
mand made  at  the  proper  time,  has  neglected 
to  pay  it.  Mere  proof  that  he  indorsed  the 
paper  to  enable  the  maker  to  raise  money  on 
it,  does  not  change  the  nature  of  his  legal  lia- 
bility as  indorser,  where  the  note  is  in  the 
hands  of  a  bonafide  holder  for  a  good  consid- 
eration. Such  was  the  whole  effect  of  the 
parol  proof  in  this  case.  And  for  the  courts 
to  allow  proof  by  parol  to  charge  a  mere  sure- 
ty, beyond  the  legal  effect  of  his  written  blank 
indorsement  on  such  paper,  would  bring  them 
in  direct  conflict  with  the  provisions  of  the 
Statute  of  Frauds.  2  R.  S.,  135,  sec.  2,  sub.  2. 

Here  there  was  no  difficulty  in  charging 
Newcomb  as  indorser  of  the  note,  in  favor  of 
Hall,  from  whom  it  appears  the  maker  intend- 
ed to  get  the  $250  to  enable  him  to  take  up  a 
a  former  note.  It  does  not  appear  in  this  case 
whether  tlie  former  note  had  been  protested, 
so  as  to  charge  Newcomb  as  indorser,  or  not; 
or  who  was  the  holder  of  that  note.  All  that 
appears  is,  that  Newcomb  knew  that  Hall 
would  lend  Farmer  the  $250  to  enable  him  to 
take  it  up;  and  that  Newcomb  indorsed  this 
note  for  Farmer,  as  a  mere  accommodation  in- 
dorser, when  the  name  of  Hall,  to  whose  or- 
der the  note  was  made  payable,  was  not  in- 
dorsed thereon.  Where  a  note  is  made  payable 
to  an  individual  or  his  order,  and  is  indorsed 
by  him  in  blank,  and  in  that  situation  is  pre- 
sented to  another  person  for  his  accommoda- 
tion indorsement,  who  indorses  it  accordingly, 
the  legal  effect  of  his  indorsement  is  to  make 
him  liable  in  the  character  of  second  indorser 
merely;  and  he  can,  in  no  event,  be  made  le- 
gally liable  to  the  first  indorser.  And  if  the 

whether  Arnold  &  Edson  and  Prosser  could,  at  the 
common  law,  have  been  all  sued,  in  one  action,  as 
Joint  makers  of  the  note  in  question."  4  Hill,  421. 
The  judgment  of  the  Supreme  Court  was  unan- 
imously affirmed,  but  whether  upon  the  ground 
taken  by  the  Chancellor,  or  the  reasoning:  contained 
in  the  opinion  of  the  Supreme  Court,  was  left 
doubtful.  And  that  part  01  the  reporter's  note  al- 
luded to  by  the  Chancellor  was  not  founded  upon 
anything-  he  had  said,  but  upon  the  doctrine  ad- 
vanced by  the  Supreme  Court  in  the  same  case,  con- 
sidered in  connection  with  the  decision  of  the  Court 
of  Errors.  The  reporter  believed,  and  still  believes, 
that  the  ground  upon  which  the  Supreme  Court  de- 
cided was  not  overruled  by  the  Court  of  Errors,  at 
least  not  clearly  so,  and  this  he  intended  to  intimate 
by  the  note  referred  to.  For  other  cases  in  which  the 
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maker,  or  the  first  indorser,  or  any  other  per- 
son into  whose  hands  the  note  might  subse- 
quently come,  should,  without  the  consent  of 
the  second  indorser,  fill  up  the  first  indorse- 
ment specially,  without  recourse  to  such  first 
indorser.  so  as  to  deprive  the  second  indorser 
of  his  remedy  over  in  *case  he  should  [*42O 
be  compelled  to  pay  the  note,  it  would  be  a 
gross  fraud  upon  him,  if  not  a  forgery.  But 
when  such  a  note  is  presented  to  the  accommo- 
dation indorser,  and  is  indorsed  by  him  with- 
out having  been  previously  indorsed  by  the 
person  to  whose  order  the  same  is  made  pay- 
able, the  latter  may,  at  the  time  he  puts  his 
indorsement  upon  it,  indorse  it  specially  with- 
out recourse  to  himself;  so  as  to  leave  the  sec- 
ond indorser  liable  to  any  person  into  whose 
hands  it  may  subsequently  come  for  a  good 
consideration,  and  without  any  remedy  over 
against  the  first  indorser.  Or,  if  the  object  of 
the  second  indorser  was  to  enable  the  drawer, 
as  in  this  case,  to  obtain  money  from  the  payee 
of  the  note,  upon  the  credit  of  such  accommo- 
dation indorser,  he  may  indorse  it  in  the  same 
way  without  recourse;  and  by  such  indorse- 
ment may  either  make  it  payable  to  the  sec- 
ond indorser,  or  to  the  bearer.  And  such 
original  payee  may  then,  as  the  legal  holder 
and  owner  of  the  note,  recover  thereon  against 
such  second  indorser,  upon  a  declaration  stat- 
ing such  special  indorsement  by  him,  and  sub- 
sequent indorsement  of  the  note  to  him  by  the 
second  indorser.  Or  he  may  recover  on  the 
common  money  counts,  under  the  statute,  by 
serving  a  copy  of  the  note,  and  of  the  indorse- 
ments so  made  thereon,  with  his  declaration. 
But  as  the  second  indorser,  if  he  has  not  waived 
notice  of  the  demand  of  and  non-payment  by 
the  maker,  cannot  be  made  liable  upon  his  in- 
dorsement without  proof  of  such  demand  and 
notice,  the  plaintiff  at  the  trial  must  prove  the 
same,  or  he  cannot  recover. 

In  the  case  of  Herrick  v.  Carman,  12  Johns., 
159,  the  payees  of  the  note,  who  had  received 
it  on  the  credit  of  Herrick,  had  themselves 
made  a  general  indorsement  of  the  note,  in- 
stead of  a  restricted  one;  so  that  if  Carman  re- 
covered against  Herrick  who  had  been  duly 
charged  as  indorser,  the  original  payees  would 
be  liable  to  him  as  first  indorsers.  And  a  re- 
covery by  Carman  would,  therefore,  have  ren- 
dered them  liable,  contrary  to  their  agreement 
with  him.  And  in  Tttlmanv.  Wheeler,  17  Johns., 
326,  the  payee  of  the  note  attempted  to  charge 
the  indorser  as  upon  a  general  guaranty, with- 
out having  made  him  liable  as  indorser  by  a 
demand  of  the  makers  of  the  note,  and  notice 
*of  its  non-payment.  Both  cases,  there-  [*42 1 
fore,  were  rightly  decided.  The  remarks  of 

Supreme  Court  have  laid  down  the  same  doctrine, 
see,  Manrow  v.  Durham,  3  Hill,  585,  589 ;  Miller  v. 
Gaston,  2  Id..  188:  Parks  v.  Brinkerhoff,  Id.,  663; 
Hough  v.  Gray.  19  Wend.,  202,  203,  and  Dean  v.  Hall, 
17  Id.,  214. 

(b)  If  Prosser  be  regarded  as  a  maker  of  the  same 
note  signed  by  Edson  &  Arnold,  it  is  difficult  to  see 
why  his  undertaking  should  be  deemed  several,  in- 
stead of  joint  and  several.  And  regarding  him  as  the 
maker  of  another  note,  distinct  from  that  of  Edson 
&  Arnold,  as  the  Chancelltrr  seems  to  have  done, 
qucere  whether  he  was  right  in  holding  that  the  Act 
of  1832  was  applicable  to  the  case.  See.  2  R.  S.,  274, 
sec.  6,  2d  ed.:  Miller  v.  M'Cagg,  4  Hill,  35-37. 
j  Bronson,  J.;  Miller  v.  Gaston,  2  Id..  188. 
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the  judges  as  to  the  right  of  the  court  to  turn 
an  indorsement  into  an  absolute  guaranty.upon 
a  different  state  of  facts,  were  uncalled  for.and 
are,  therefore,  not  entitled  to  the  weight  of 
judicial  decisions  in  opposition  to  the  provis- 
ions of  the  Statute  of  Frauds.  The  decision  of 
the  majority  of  the  Supreme  Court  in  the  case 
of  Nelson  v.  Dubois,  13  Johns.,  175,  was  clearly 
wrong.  The  note  in  that  case  being  payable 
to  Nelson  or  bearer,  the  defendant  might  have 
been  charged  as  the  indorser  of  the  note  with- 
out any  indorsement  by  Nelson.  For  where  a 
note  payable  to  bearer  is  indorsed  by  another 
person  generally,  the  person  who  thus  puts  his 
name  upon  it  is  liable  as  an  indorser,  and  may 
be  charged  as  such  upon  due  notice  to  him  of 
demand  and  non-payment  of  the  note  by  the 
maker.  Hill  v.  Lewis,  Skin.,  410  ;  Bk.  ofEng. 
v.  Newman,  1  Ld.  Raym.,  443  ;  Eccles  v.  Bol- 
lard, 2  McCord,  388;  Brush  v.  Eeeves,S  Johns., 
439.  It  was  improper.therefore.to  allow  parol 
evidence  to  enable  the  holder  of  the  indorse- 
ment to  turn  a  conditional  liability,  as  indorser, 
which  the  plaintiff  had  lost  the  benefit  of  by 
his  neglect  to  give  notice  of  demand  and  non- 
payment, into  an  absolute  contract  to  pay  the 
note,  in  disregard  of  the  provisions  of  the  Stat- 
ute of  Frauds.  In  declaring  specially  upon 
such  an  indorsement,  the  proper  course  is  to 
set  out  the  making  of  the  note,  the  special  in- 
dorsement thereof  by  the  plaintiff  to  the  de- 
fendant, where  it  is  payable  to  order,  or  the 
delivery  to  him  where  it  is  payable  to  bearer 
or  to  the  plaintiff  or  bearer  ;  and  then  to  state 
the  subsequent  indorsement  of  the  note  by  the 
defendant,  by  which  he  ordered  and  appointed 
the  contents  thereof  to  be  paid  to  the  plaintiff, 
and  the  demand  of  the  maker  of  the  note  and 
notice  of  non  payment  duly  given  to  the  de- 
fendant as  such  indorser.  The  erroneous  de- 
cision of  the  majority  of  the  judges  of  the  Su- 
preme Court  in  Nelson  v.  Dubois  not  having 
received  the  sanction  of  this  court,  and  being 
in  conflict  with  the  Statute  of  Frauds,  it  is  not 
too  late  to  declare  the  law  in  conformity  to  the 
statute,  as  a  majority  of  the  judges  of  the  pres- 
ent Supreme  Court  have  done  in  this  case.  I 
422*]  conclude,  therefore,  *that  the  decision 
of  the  C.  P.  in  this  case  was  right.and  that  the 
judgment  of  the  Supreme  Court  sustaining  that 
decision  was  not  erroneous,  and  should  be  af- 
firmed. 

Senators  Barlow  and  Wright  delivered 
opinions  in  favor  of  affirming  the  iudgment  of 
the  Supreme  Court,  concurring  in  the  view 
taken  of  the  case  by  the  Chancellor. 

Bockee,  Senator.  It  appears  very  satisfac- 
torily from  the  testimony  in  this  cause, and  the 
nature  of  the  transaction,  that  the  parties  in- 
tended to  give  a  note  or  security  on  which 
Newcomb,  as  well  as  Farmer,  should  be  liable 
to  the  plaintiff  for  the  money  to  be  advanced 
by  him.  They  failed  in  effecting  that  object  in 
the  usual  form  of  an  indorsed  promissory  note, 
probably  from  mistake  or  ignorance  of  the 
proper  form  of  negotiable  instruments.  In  the 
form  in  which  the  note  is  presented  to  us, New- 
comb  cannot  be  treated  as  an  indorser.  An 
indorser  is  one  who,  by  his  signature.transfers 
the  legal  interest  in  the  note.  From  such  in- 
dorsement, whether  the  signature  is  on  the 
back  or  the  face  of  the  note,  result  the  liabil- 
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ities  and  privileges  of  a  commercial  indorser. 
Newcomb  had  no  such  legal  interest  in  the 
note,  and  could  not  make  such  an  indorsement, 
because  the  note  is  payable  to  Hall,  and  is  not 
indorsed  by  him.  Newcomb  can  never  be  made 
liable  to  Hall  as  indorser.  The  payee  of  a  note 
cannot  maintain  an  action  against  the  indorser. 
So  it  was  ruled  in  the  case  of  Herrick  v.  Car- 
man, 10  Johns. ,  224,  where  the  indorsee  failed 
in  maintaining  an  action  against  the  second  in- 
dorser, because  it  was  proved  that  he  was  the 
mere  agent  of  the  payee  and  first  indorser. 
Taking  this  note  in  the  precise  form  in  which 
it  is,  payable  to  Hall,  with  the  signature  of 
Newcomb  on  the  back  of  it,  and  laying  aside 
all  the  other  testimony  in  the  cause,  it  would 
be  the  case  of  Herrick  v.  Carman  above  cited, 
and  Newcomb  could  not  be  made  liable  in  any 
form.  Had  Newcomb  put  his  name  on  a  note 
designed  for  discount  at  a  bank  or  otherwise, 
intending  to  be  the  second  indorser,  and  know- 
ing that  his  indorsement  would  be  inoperative 
until  the  note  was  indorsed  by  the  payee,  he 
*would  then  be  strictly  within  the  rule  [*423 
applicable  to  a  commercial  indorsement,  and 
entitled  to  its  privileges.  The  evidence  in  this 
case,  however, excludes  such  a  supposition.  It 
is  very  clear  that  Newcomb  put  his  name  on 
the  note,  knowing  that  the  money  was  to  be 
obtained  from  Hall,  the  payee.  The  inference 
is  very  strong,  at  least  a  jury  might  think  so, 
that  Newcomb  intended  to  be  surety  for  the 
money  so  advanced  by  Hall  to  Farmer, and  did 
not  intend  to  make  himself  the  indorser  of  a 
negotiable  promissory  note.  The  signature  of 
Newcomb  is  a  nullity,  unless  he  is  liable  as 
guarantor,  or  on  an  original  undertaking  as 
surety,  to  pay  the  note.  It  is  immaterial  in 
which  character  he  is  made  liable.  Here  we 
may  safely  rest  upon  the  principle  laid  down 
by  the  Supreme  Court  in  the  decision  of  this 
cause,  that  such  a  construction  should  be  given 
to  the  contract  as  will  prevent  its  failure  alto- 
gether. The  maxim,  Ut  magis  res  valeat  quam 
pereat,  quoted  by  the  learned  judge,  comes  in 
aid  of  the  plaintiff,  and  is  decisive  in  his  favor. 
It  is  suggested  by  the  learned  judge  who  deliv- 
ered the  opinion  of  the  Supreme  Court.and  the 
decision  appears  to  be  mainly  founded  upon 
this  suggestion,  that  the  plaintiff,  by  indorsing 
the  note,  might  have  put  it  in  a  form  in  which 
it  would  be  available  to  the  holder  against  New- 
comb  as  second  indorser.  True,  he  might 
have  indorsed  the  note  and  sent  it  into  the 
market,  so  that  an  innocent  bona  fide  holder 
might  have  recovered  against  Newcomb  as  sec- 
ond indorser;  but  in  such  case  Hall,  as  first  in- 
dorser, would  have  been  liable  to  Newcomb. 
The  order  of  liability  would  be  reversed.  Hall 
would  become  surety  to  Newcomb,  instead  of 
holding  Newcomb  as  surety  for  Farmer. 

It  is  said  that  Hall  might  have  indorsed  the 
note  without  recourse,  and  then,  although  he 
was  the  payee  and  first  indorser.  might  him- 
self have  recovered  as  the  indorsee  of  New- 
comb.  This  would  be  placing  Hall  in  a  posi- 
tion never  intended  by  the  contract.  I  think 
we  must  take  this  instrument  and  decide  the 
rights  of  the  parties  under  it  in  the  precise 
shape  and  form  in  which  it  appears  to  us, 
without  indorsement  by  the  payee.  Viewing 
this  instrument  as  commercial  paper,  indorsed 
by  Newcomb  for  the  accommodation  of  the 
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424*]  maker,  I  doubt  the  *rightof  the  payee 
to  negotiate  it  by  a  restricted  indorsement,  in 
which  case  it  might  operate  as  a  fraud  upon 
the  person  who  puts  his  name  upon  the  note 
with  the  view  of  being  the  second  indorser.  If 
the  payee  makes  such  indorsement,  I  think  it 
would  not  avail.  An  indorsement  is  strictly 
and  literally  an  order  to  pay  money.  Hall  or- 
ders the  money  to  be  paid  to  Newcomb,  whose 
name  already  stands  upon  the  note,  we  may 
presume,  as  second  indorser.  He  writes  over 
Newcomb's  signature  an  order  to  pay  back  the 
money  to  himself.  By  this  little  contrivance 
it  is  supposed  that  a  right  of  action  would  ac- 
crue to  Hall  against  Newcomb  as  indorser, 
when  he  had  not  before  any  such  right  of  ac- 
tion. This  sort  of  finesse  and  shuffling  game 
is  below  the  dignity  of  the  law.  We  must  take 
this  contract  as  the  parties  left  it,  complete  and 
perfected  when  the  note  was  delivered  to  Hall, 
and  we  have  no  right  to  ask  him  to  resort  to 
practices  bordering  on  trick  and  deception  for 
the  purpose  of  changing  the  character  and  lia- 
bility of  the  parties.  If  Mr.  Hall  could  legally 
and  properly  pursue  the  course  advised  by  some 
of  our  learned  friends,  I  can  see  no  reason  why 
a  restricted  indorsement  may  not  be  written 
over  the  name  of  any  prior  indorser  of  accom- 
modation paper,  and  so  the  person  who  has 
lent  his  signature  on  the  faith  of  the  responsi- 
bility of  those  who  have  preceded  him,  may  be 
utterly  ruined,  and  that  without  remedy.  I 
think  that  Judge  Spencer,  in  the  case  of  Her- 
rickv.  Carman,  12  Johns.,  161,  states  the  law 
of  this  case  correctly  and  draws  the  proper  dis- 
tinction. Where  a  person  indorses  a  note  for 
the  purpose  of  giving  the  maker  credit  with 
the  payee,  and  with  knowledge  of  the  use  to 
be  made  of  the  note,  he  is  liable  as  on  an  orig- 
inal undertaking,  and  his  indorsement  may  be 
turned  into  a  guaranty.  Otherwise,  if  he  in- 
dorses the  note  without  any  such  knowledge. 
It  must  then  be  presumed  that  he  intended 
only  to  become  a  second  indorser,  with  all  the 
rights  which  pertain  to  that  character.  In  the 
latter  case  he  is  not  liable  to  the  payee,  nor  to 
any  person  deriving  title  from  him  with  knowl- 
edge of  the  circumstances  attending  the  in- 
dorsement. This  principal  has,  I  think,  been 
recognized  and  sanctioned  by  every  analogous 
425*]  case  to  be  found  in  the  books  *from 
12  Johnson  down  to  5  Hill,  and  ought  at  this 
day  to  be  considered  as  settled  and  established 
law,  if  in  the  conflict  of  decisions  and  diversity 
of  opinion  among  judges  any  principles  can  be 
considered  as  settled  and  established.  The  case 
of  Seabury  v.  Hungerford,  2  Hill,  80,  on  the 
authority  of  which  the  decision  of  the  Supreme 
Court  mainly  rests,  is  not  an  exception.  The 
principal  of  that  case  is  not  adverse  to  the  pres- 
ent plaintiff's  right  to  recover.  The  maker 
drew  a  note  payable  to  Seabury  or  bearer,  with 
a  view  of  borrowing  money  from  him,  which 
note,  before  delivery,  was  indorsed  by  Hun- 
gerford; and  it  was  held  that  Hungerford 
could  not  be  charged  as  maker  or  guarantor, 
but  only  as  indorser.  Now  two  remarks  may 
be  made  explanatory  of  the  difference  between 
that  case  and  the  present.  It  does  not  appear 
that  Hungerford  knew  that  the  money  was  to 
be  advanced  by  the  payee,  and  it  is  not  dis- 
puted that,  on  a  mere  naked  indorsement  of 
negotiable  paper,  unconnected  with  knowledge 
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of  the  use  to  be  made  of  it,  the  party  could  be 
charged  only  as  indorser.  It  may  be  further 
remarked,  that  the  note  in  that  case  was  paya- 
ble to  Seabury  or  bearer,  and  the  observation 
of  Judge  Cowen  would  be  apt  and  pertinent, 
that  the  payee  might  by  transferring  the  note, 
render  it  available  to  a'ny  holder  against  Hun- 
gerford as  indorser.  Not  so  in  the  present 
case  where,  though  words  of  negotiability  are 
used,  they  are  entirely  inoperative,  and  might 
as  well  have  been  left  out  of  the  instrument. 
The  plaintiff  could  not  have  transferred  the 
note  without  involving  himself  in  responsibil- 
ities never  intended,  and  entirely  inconsistent 
with  the  contract  between  the  parties.  Then 
let  the  rule  of  Seabury  v.  Hungerford  be  applied 
to  this  case,  and  as  there  is  no  possibility  of 
charging  Newcomb  as  indorser,  consistently 
with  the  contract  and  intention  of  the  parties; 
and  as  he  knowingly  undertook  to  be  surety 
for  Farmer  to  Hall  in  some  form,  he  must  be 
liable  either  as  guarantor  or  as  an  original 
promisor.  He  may  be  sued  in  either  char- 
acter. 

Another  point  made  on  the  argument  of  this 
cause  is,  "  that  the  Statute  of  Frauds  would 
bar  a  recovery  against  the  defendant  on  any 
other  ground  than  that  of  an  indorser."  The 
case  of  *Leonard  v.  Vredenburgh,  8  [*42O 
Johns. ,  29,  is  exactly  analogous  to  the  present 
and  appears  to  settle  the  principle  very  con- 
clusively in  favor  of  the  plaintiff.  Here,  as 
well  as  there,  the  undertaking  was  a  part  of 
the  original  transaction,  and  the  defendant's  un- 
dertaking was  the  inducement  to  the  creation 
of  the  debt.  Parol  testimony  was  admitted 
without  objection  on  the  trial,  and  was  prop- 
erly admitted  to  show  the  attending  circum- 
stances, and  the  purpose  and  design  for  which 
the  signature  of  the  defendant  was  affixed  to 
the  instrument. 

The  nonsuit  was  improperly  granted,  and  the 
judgment  of  the  Court  of  C.  P.,  and  of  the 
Supreme  Court  are  erroneous,  and  should  be 
reversed. 

Senators  Porter  and  Putnam  also  deliv- 
ered opinions  in  favor  of  reversing  the  judg- 
ment of  the  Supreme  Court. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?  " — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Backus,  Bockee,  John- 
son, Lester,  Porter,  Putnam,  Rhoades  and  Var- 
ney—8. 

For  affirmance — The  CHANCELLOR  and  Sen- 
ators Barlow,  Barttit,  Burnham,  Chamberlain* 
Denniston,  Faulkner,  Jones,  Laiorence,  Mitchett, 
Platt,  Scott,  Scovil,  Smith,  Strong,  Works  and 
Wright— 17. 

Judgment  affirmed.(c) 

(c)  This  case  was  twice  argued,  once  in  1843  and 
again  in  1844.  After  the  first  argument  the  mem- 
bers of  the  court  were  equally  divided  upon  the  ques- 
tion, the  vote  being  aa  follows : 

For  reversal— The  President  and  Senators  Bockee,. 
Dlxon,  Franklin,  Porter,  Putnam,  Rhoades.  Sher- 
wood and  Varney— 9. 

For  affirmance— The  Chancellor  and  Senators  Bart- 
lit,  Denniston,  Ely,  Foster,  Hopkins.  Mitchell,  Platt 
and  Wright— 9. 

Re-argument  ordered. 

Affirming— 3  Hill,  233. 

Blank  indorsement— Legal  effect  of— Cannot  be 
varied  by  parol.  Disapproved— 1  Lea.,  654 :  27  Am. 
Rep.,  576,  787. 
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Commented  on— 13  111.,  685 ;  66  Am.  Dec.,  483 ;  18 
Mo.,  74 ;  59  Am.  Dec.,  287. 

Revlewed-2N.  Y.,  547;  6  Barb.,  286,  287,  299. 

Cited  in-2  N.  Y..  548 ;  8  N.  Y.,  214 ;  19  N.  Y.,  229 ; 
37N.Y.,  618:  50N.Y.,  75;  85  N.  Y.,  210;  39  Am.  Rep., 
653 ;  1  Keyes,  580 ;  4  Abb.  App.,  Dec..  51 ;  5  Trans. 
App.,  214 ;  15  Hun,  124 ;  1  Barb..  163 ;  7  Barb.,  206 ;  10 
Barb.,  404;  33  Barb.,  537;  39  Barb. ,  45, 619 ;  12  How. 
Pr..  167:  16  How.  Pr.,  340 ;  17  How.  Pr.,  388 :  2  Abb. 
Pr.,356:  7  Abb.  Pr.,  401 :  2  Abb.  N.  C.,  80 :  3  Sandf., 
649;  4Duer,  50:  37  Super.,  205;  4  E.  D.  S.,  665:  36 
Conn.,  44 ;  4  Am.  Rep.,  31 :  38  Conn.,  23 ;  9  Am.  Rep., 
359 ;  35  N.  J.L..  525 ;  10  Am.  Rep.,  262 ;  31  Mich.,  155  ; 
18  Am.  Rep.,  175:  14  111.,  312;  58  Am.  Dec.,  583. 

Contract  in  writing— Cannot  be  varied  by  parol. 
Re-affirmed-1  N.  Y.,  324. 

Cited  in— 2  N.  Y.,  227  ;  6  N.Y.,  41 ;  1  Bos.,  435 ;  36 
Conn.,  44:  4  Am.  Rep.,  31. 

Also  cited  in— 3  T.  &  C.,  423 ;  2  Kan.,  525. 


427*]    *SPONABLE  v.  SNYDER. 

Conveyance  to  Husband  and  Wife  of  Unregis- 
tered Mortgage — Notice  of  to  Husband  is  not 
to  Wife. 

Notice  to  a  husband,  at  the  time  of  receiving  a 
conveyance  of  lands  to  himself  and  hie  wife,  of  a 
prior  unregistered  mortgage,  will  not  operate  as 
notice  to  the  wife,  so  as  to  give  the  mortgage  a  pref- 
erence in  respect  to  her  title ;  especially  where  she 
pays  the  consideration  for  the  conveyance  but  of 
her  separate  estate.! 

ON  error  from  the  Supreme  Court,  where 
Elizabeth  Snyder,  the  defendant  in  error, 
brought  an  action  of  ejectment  against  Philip 
Sponable,  the  plaintiff  in  error,  and  recovered 
judgment.  For  a  report  of  the  case  in  that  court, 
see,  1  Hill,  567,  et  seq.  It  was  argued  here  by, 

Messrs.  S.  Stevens  and  D.  Cady,  for 
plaintiff  in  error,  and 

Mr.  N.  Hill,  Jr.,  for  defendant  in  error. 

The  only  question  raised  by  the  plaintiff  in 
error  and  discussed  here  was,  whether  notice 
to  the  husband  of  Mrs.  Snyder,  of  the  prior 
unregistered  mortgage  to  Rice,  was  equivalent 
to  notice  to  her. 

Senators   Bockee,    Johnson,    Lott   and 

Porter  delivered  opinions,  concurring  in  sub- 
stance with  the  view  taken  of  the  question  by 
Mr.  J.  Bronson,  who  delivered  the  opinion  of 
the  Supreme  Court.  And, 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed  ? "  all  the  members  of  the 
Court  present  who  heard  the  argument,  seven- 
teen in  number,  voted  for  affirmance. 

Judgment  affirmed. 

Cited  in-46  Pa.  St.,  516. 


428*]    *STONE  v.  MATTHEWS. 

Distress  for  Rent — Properly  of  Boarders,  not  Li- 
able. 

The  property  of  boarders  at  taverns  or  boarding- 
houses  is  not  liable  to  distress  for  rent,  although 
such  property  is  not  in  their  possession,  but  in  the 
possession  and  actual  use  of  the  tenant,  by  their 
permission,  and  without  the  consent  of  the  land- 
lord. Scmble. 

ON  error  from  the  Supreme  Court.  The  case 
is  reported  in  Hill,  565,  et  seq.  In  addition 
to  the  plea  to  the  avowry  there  stated,  the 
plaintiff  interposed  a  further  plea  of  no  rent  in 
urn-fir,  on  which  a  trial  was  had  before  the 
cause  was  removed  to  the  Supreme  Court,  and 
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the  jury  found  a  verdict  in  the  plaintiff  's  favor. 
The  attention  of  the  Supreme  Court  was  not 
called  to  this  part  of  the  case,  when  it  was  be- 
fore them,  and  they,  instead  of  awarding  a 
venire  de  now  to  retry  the  issue  of  fact,  gave 
final  judgment  for  the  defendant.  The  plaint- 
iff thereupon  brought  error  to  this  court,  where- 
the  case  was  argued  by, 

Mr.  B.  W.  Bonney,  for  plaintiff  in  error,. 
and 

Mr.  J.  T.  Brady,  for  defendant  in  error. 

All  the  members  of  the  Court,  except  Sena- 
tor Scovil,  agreed  that  the  judgment  of  the 
Supreme  Court  should  be  reversed,  for  the 
reason  that  it  determined  the  case  absolutely 
in  favor  of  the  defendant,  instead  of  awarding 
a  venire  de  now.  But  they  differed  upon  the  ques- 
tion passed  upon  by  that  court,  viz.  :  whether 
property  in  a  boarding-house,  belonging  to  a 
boarder,  is  exempt  from  distress  for  rent,  while 
in  the  possession  and  use  of  the  tenant,  by  per- 
mission of  the  boarder,  and  without  the  con- 
sent of  the  landlord.  The  Chancellor  and 
Senators  Barlow,  Jones,  Lott  and  Porter 
delivered  opinions  concurring  with  the  Su- 
preme Court;  and  Senators  Bockee.  Hard, 
Lawrence,  Scott  and  Wright,  contra. 

Judgment  reversed. 


immediately  after  this  decision  was  [* 
made,  Senator  Lester  offered  the  following 
resolution: 

Resolved.  That  the  property  of  boarders  at 
taverns  and  boarding-houses  is  not  liable  to- 
distress  for  rent,  although  such  property  is  not 
in  their  possession,  but  in  the  possession  and 
actual  use  of  the  tenant,  by  their  permission, 
and  without  the  consent  of  the  landlord. 

On  the  question  beingput  —  "Shall  this  reso- 
lution be  adopted?"  —  the  members  of  the  Court 
voted  as  follows: 

Affirmative  —  Senators  Backus,  Bartlit,  Bock- 
ee, Burnham,  Chamberlain,  Hard,  Lawrence, 
Lester,  Mitchell,  Plait,  Scott.  Smith,  Varney, 
Works  &nd.  Wright—  15. 

Negative  —  The  CHANCELLOR  and  Senator* 
Barlow,  Denniston,  Jones,  Lott,  Porter  and  Sco- 
vil— 1. 


TROWBRIDGE  ET  AL. 

v. 
THE  MAYOR,  ETC.,  OF  THE  CITY  OF  ALBANY. 

City  of  Albany — Suit  for  Collection  of  Anchorage 
and  Wharfage — Parties — Recoupment  —  Evi- 
dence— Notice. 

The  legal  Interest  in  anchorage  and  wharfage, 
conferred  upon  the  City  of  Albany  by  the  Charter 
of  Governor  Dongan.  was  not  devested  by  the  Act 
of  April  5,  1823,  Sess.  L.  of  1823,  p.  128,  authorizing 
the  construction  of  a  basin  in  the  city,  and  suits  for 
the  collection  thereof  must,  therefore,  be  brought 
in  the  corporate  name  of  the  city. 

The  6th  section  of  the  above  Act  is  not  to  be  so 
construed  as  to  exempt  the  owner  of  a  vessel  from 
liability  for  wharfage  on  the  ground  that  the  dock 
at  which  the  vessellay  belonged  to  him :  nor,  in  a 
suit  for  such  wharfage,  can  he  claim  a  deduction  of 
the  distributive  share  or  interest  to  which  he  will 
be  ultimately  entitled. 

Where,  in  such  suit,  the  defendant  offered  to  show 
an  ordinance  of  the  Common  Council  of  the  city,  re- 
citing that  the  suit  was  commenced  without  their 
knowledge  or  consent,  and  instructing  the  attorney 
for  the  Corporation  to  forbid  the  further  use  of 
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their  name  in  the  prosecution  thereof,  etc.;  held,  in- 
admissible. 

Held  further,  that  the  fact  of  the  Corporation  hav- 
ing1 assigned  all  their  interest  in  the  subject-matter 
of  the  suit  before  it  was  commenced,  could  not  be 
shown  as  a  defense. 

43O*]  'Whether  the  defendant  is  entitled  in  such 
case  to  any  allowance,  by  way  of  recoupment,  in 
consequence  of  the  basin  having'  been  so  much  out 
of  repair  as  to  affect  the  beneficial  use  of  it,  quaere. 

St  i n i>li-  that  a  defense  by  way  of  recoupment  is  in- 
admissible unless  the  party  has  given  notice  of  it. 

ON  error  from  the  Supreme  Court,  where  the 
Corporation  of  the  City  of  Albany  sued  the 
present  plaintiffs  in  error,  and  recovered  judg- 
ment. For  a  report  of  the  case  in  that  court, 
see,  5  Hill,  71,  elteq.  It  was  argued  here  by, 

Mr.  S.  Stevens,  for  plaintiffs  in  error,  and 

Mr.  I.  Harris,  for  defendants  in  error. 

Senators  Johnson,  Lott  and  Sherman 
delivered  opinions  concurring  substantially 
with  the  view  taken  of  the  case  by  the  Supreme 
Court,  except  as  to  the  evidence  offered  on  the 
part  of  the  defendants  by  way  of  recoupment. 
Senators  Lott  and  Sherman  said  that  if  the 
defendants  could  claim  a  deduction,  under  any 
circumstances,  for  not  keeping  the  basin  in  re- 
pair, upon  which  they  expressed  no  opinion, 
it  was  necessary  to  give  notice  of  the  defense. 
Senator  Johnson  was  of  opinion  that  no  notice 
was  necessary,  but  agreed  that  the  evidence  of- 
fered was  properly  rejected,  on  the  ground  that 
the  case  was  not  one  to  which  the  doctrine  of 
recoupment  was  applicable. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  affirmance — Senators  Bockee,  Burriluim, 
Faulkner,  Jones,  Johnson,  Lott,  Rhoades,  Scott, 
Sherman,  Smith  and  Wright — 11. 

For  reversal—  Senators  Hard  and  Works — 2. 

Judgment  affirmed. 

Cited  in-3  Daly,  475. 


431*]    *SHERWOOD,  Appellant, 

v. 
READE  ET  AL.,  Respondents. 

Statute — Authority  for  Devesting  Estate — Must 
be  Strictly  Pursued. 

A  statute  authority  by  which  a  man  may  be  de- 
vested  of  his  estate  must  be  strictly  pursued. 

This  rule  applies  to  sales  under  mortgages  given 
pursuant  to  the  Act  "authorizing:  a  Loan  of  Certain 
Honeys  Belonging;  to  the  United  States,  Deposited 
with  the  State  of  New  York,"  passed  April  4, 1837. 

Where  a  sale  is  advertised  under  the  above  Act  for 
the  first  Tuesday  of  February,  and  the  premises  are 
struck  off  to  the  highest  bidder,  the  commissioners 
cannot  resell  until  the  third  Tuesday  of  September 
following,  though  the  money  bid  be  not  paid. 

If  the  commissioners  resell  immediately  in  such 
case,  without  waiting  until  the  third  Tuesday  of 
September,  the  sale  will  be  void. 

The  commissioners  have  no  right  to  sell  on  credit, 
nor  to  prescribe  any  terms  of  sale  except  such  as  are 
authorized  by  the  Act. 


NOTE.— Statutes  in  derogation  of  the  rights  of  prop- 
erty or  of  the  common  law  must  be  strictly  construed. 
Sharp  v.  Speir,  4  Hill,  76  note. 

The  requirements  of  such  statutes  must  be  strictly 
purtued.  Kathbun  v.  Acker,  18  Barb,,  393 :  Gilbert 
v.  Columbia  Turnpike  Co.,  3  Johns.  Cas.,  107 ;  Strik- 
er v.  Kelly,  2  Den.,  323;  Douprhty  v.  Hope,  3  Den.,  594; 
Adams  v.  Saratoga  &  W.  R.  R.  Co.,  10  N.  Y.,  328; 
Washington  Cemetery  v.  Prospect  Park,  etc.,  R.  R. 
Co.,  68  N.  Y.,  591 ;  Citizens'  Gas-Light  Co.  v.  State,  44 
N.  J.  L.,  648. 
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Citations— Laws,  1837,  p.  121,  129,  sees.  30,  32,  33,  34, 
39 ;  6  Wheat.,  119 :  1  Hill,  141 ;  4  Hill,  76,  99 ;  3  Johns. 
Ch.,  332.  344 ;  20  Wend.,  241 ;  7  Cow.,  88 ;  7  Wend.,  148 ; 
4  Wh.,  77 ;  2  Pen.  &  W.,  501. 

A  PPEAL  from  the  Court  of  Chancery.  Feb- 
Ii  ruary  14,  1840,  Sherwood,  the  appellant, 
filed  his  bill  before  the  Vice- Chancellor  of  the 
First  Circuit,  to  restrain  the  giving  of  a  con- 
veyance under  a  mortgage  sale  made  by  certain 
Loan  Commissioners  appointed  pursuant  to 
the  Act  of  April  4,  1837,  Sess.  L.  of  1837,  p. 
121,  and  to  redeem,  etc.  The  respondents, 
among  whom  were  the  Loan  Commissioners, 
put  in  their  answers,  and  subsequently  applied 
for  the  dissolution  of  an  injunction  issued  in 
the  cause,  but  the  application  was  denied. 
They  then  appealed  to  the  Chancellor,  who  re- 
versed the  decision  of  the  Vice- Chancellor,  hold- 
ing that  the  injunction  could  not  be  sustained, 
and  that  the  commissioners  ought  to  proceed 
and  execute  a  conveyance.  The  cause  was  aft- 
erwards brought  to  a  hearing  before  the  Vice- 
Chancellor  upon  the  pleadings,  and  a  decree 
made  in  accordance  with  the  opinion  of  the 
Chancellor,  dismissing  the  bill  with  costs. 
From  this  decree  Sherwood  appealed  to  the 
Chancellor,  who  affirmed  the  decision  of  the 
Vice- Chancellor,  and  Sherwood  thereupon  ap- 
pealed to  this  court.  The  facts  presented  by  the 
bill  and  answers,  so  far  as  the  questions  of  law 
arising  in  the  case  are  concerned,  are  sufficient- 
ly stated  in  the  following  opinion  of  Mr.  J. 
Beardsley.  For  a  further  history  of  the  case, 
together  with  the  views  entertained  by  the 
Chancellor,  see,  8  Paige,  633,  et  seq. 

*Mr.  S.  Sherwood,  appellant,  in  [*432 
person. 

Messrs.  J.  L.  Talcott  and  6.  Wood,  for 
respondents. 

Beardsley,  •/.  The  complainant,  Samuel 
Sherwood,  was  the  owner  of  three  lots  of  land 
in  the  City  of  N.  Y.,  which  had  been  conveyed 
to  him  subject  to  a  mortgage  for  $4,000,  pre- 
viously executed  to  the  commissioners  for 
loaning  certain  moneys  of  the  United  States, 
deposited  with  the  State  of  N.  Y.  for  safe- 
keeping. Default  was  made  in  the  payment  of 
the  interest  which  fell  due  on  the  mortgage 
upon  the  first  Tuesday  in  October,  1839,  and 
the  commissioners  advertised  the  lots  for  sale 
on  the  first  Tuesday  in  February  then  next  fol- 
lowing. On  the  last  mentioned  day,  and  be- 
fore the  premises  were  offered  for  sale,  the 
commissioners  gave  public  notice  of  the  terms 
or  conditions  of  sale,  among  which  were  the 
following:  1.  That  the  property  mortgaged 
would  be  put  up  at  the  amount  due  on  the 
mortgage  and  expenses, and  would  then  be  sold 
to  the  highest  bidder  ;  2.  That  the  purchaser 
must  pay  at  the  time  of  sale  14  per  cent,  of  the 
purchase  money,  and  sign  an  agreement  to 
comply  with  the  terms  of  sale,  and  pay  the  ex- 
penses' of  the  sale  and  of  the  deed  to  be  given; 
3.  That  if  the  terms  secondly  above  specified 
were  not  complied  with,  the  property  would 
be  resold  immediately;  4.  That  the  balance  of 
the  purchase  money  must  be  paid  on  the  14th 
of  said  February,  when  the  deed  would  be  de- 
livered; 5.  That  if  the  balance  was  not  so  paid 
the  payment  of  14  per  cent,  should  be  forfeit- 
ed, and  the  commissioners  be  at  liberty  to  sell 
the  premises  again,  or  enforce  the  payment  of 
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the  residue  of  the  purchase  money  agreed  to  be 
paid. 

On  the  day  appointed,  these  lots  were  put  up 
lor  sale  by  the  commissioners.  Several  bids 
were  made  therefor,  and  they  were  finally 
struck  off  to  William  B.  Sherwood  at  the  sum 
of  $11,000,  which  he  bid,  and  which  was  the 
highest  sum  bid  at  the  sale.  He  was  then  re- 
quired by  the  commissioners  to  pay  the  14  per 
cent.,  and  sign  an  agreement  specifying  the 
terms  of  the  purchase,  but  which  he  declined 
433*]  to  *do  at  that  time,  saying  he  wished 
to  see  some  person  before  doing  so,  and  asking 
to  be  allowed  a  short  time  to  ascertain  if  he 
•could  procure  the  money  to  pay  on  his  bid.  In 
about  an  hour,  as  is  stated  in  the  answer  of  the 
•commissioners,  Sherwood  returned  to  the  place 
of  sale,  and  informed  them  that  he  was  unable 
to  make  arrangements  to  comply  with  the 
terms  of  sale,  whereupon  the  commissioners, 
as  is  set  forth  in  their  answer,  "considering 
that  no  sale  had  been  made  of  the  mortgaged 
premises  aforesaid  to  the  said  William  B.  Sher- 
wood, inasmuch  as  he  had  not  complied  with 
the  terms  thereof  before  the  said  sale  was  com- 
pleted, etc.,  proceeded  to  sell,  and  actually 
offered  the  said  premises  again  for  sale,  at  pub- 
lic vendue,  on  the  said  first  Tuesday  of  Febru- 
ary, and  struck  them  off  to  Robert  L.  Reade 
of  the  City  of  N.  Y.  as  the  highest  bidder,  and 
that  he  bid  for  the  same  upon  such  sale  the 
sum  of  $10,500,  and  claims  now  to  be  the  pur- 
chaser thereof." 

Reade  signed  an  agreement  according  to  the 
terms  of  sale  as  specified,  and  made  the  pay- 
ment of  14  per  cent,  as  required;  and  the  only 
•question  necessary  to  be  decided,  in  my  view 
of  the  case,  is  as  to  the  legality  of  this  sale  to 
him.  If  that  was  regular  and  valid,  it  fore- 
closed all  right  of  redemption  on  the  part  of 
the  complainant;  but  if  not  made  in  conformity 
with  the  provisions  of  the  statute,  it  was  null 
and  void. 

On  default  being  made  in  the  payment  of 
principal  or  interest  as  it  falls  due,  on  any  such 
mortgage  as  this,  the  statute  declares  that  the 
•commissioners  of  the  county  where  the  lands 
mortgaged  are  situated,  shall  be  "seised  of  an 
-absolute  and  indefeasible  estate  in  fee  in  the 
said  lands;"  but  the  right  of  redemption  is  not 
thereby  barred,  for  the  mortgagor,  his  heirs  or 
assigns,  may  retain  possession  and  redeem,  as 
is  particularly  specified  in  the  Act.  L.  of  1887, 
p.  121,  sees.  30,33.  This  right  to  redeem  exists 
in  full  force  until  the  premises  are  disposed  of 
at  a  legal  public  sale,  in  conformity  with  the 
statute. 

The  authority  to  sell  as  conferred  by  this 
statute  is  special  in  its  nature,  and  must  be 
strictly  pursued,  or  the  sale  will  be  invalid. 
The  purchaser  has  notice  of  the  extent  and  the 
434*l*limitations  of  the  power  to  sell,  for  it 
•depends  exclusively  upon  a  public  statute  of 
the  State,  and  he  buys  at  his  peril.  If  he  pur- 
chases at  a  sale  which  the  statute  authorizes  to 
be  made,  and  which  is  conducted  according  to 
its  provisions,  a  valid  title  is  acquired;  but  if 
the  sale  is  not  thus  authorized  and  conducted, 
it  is  of  no  effect  whatever.  "In  every  form  in 
which  the  question  has  arisen,  it  has  been 
held,"  says  Mr.  J.  Bronson,  "that  a  statute  au- 
thority by  which  a  man  may  be  deprived  of  his 
«state  must  be  strictly  pursued.  In  Thatcher 


y.  Powell,  6  Wh.,  119,  Marshall,  Ch.  J.,  said 
it  was  a  self-evident  proposition,  that  no  indi- 
vidual or  public  officer  can  sell  and  convey  a 
good  title  to  the  land  of  another,  unless  au- 
thorized so  to  do  by  express  law;  and  the  per- 
son invested  with  such  a  power,  must  pursue 
with  precision  the  course  prescribed  by  law, 
or  his  act  will  be  invalid."  Bloom  v.  Burdick, 
1  Hill,  141.  Again;  "When  lands  are  to  be 
taken  under  a  statute  authority,  in  derogation 
of  the  common  law,  every  requisite  of  the  stat- 
ute having  the  semblance  of  benefit  to  the  own- 
er must  be  strictly  complied  with."  Sharp  v. 
Johnson,  4  Hill,  99;  see,  also,  Denning  v.  Smith, 
3  Johns.  Ch.,  332,  344  ;  Atkins  v.  Kinnan,  20 
Wend.,  241 ;  Jackson  v.  Shepard,  7  Cow.,  88  ; 
Sharp  v.  Mpeir,  4  Hill.  76  ;  Jackson  v.  Esty,  7 
Wend.,  148  ;  Williams  v.  Peyton,  4  Wh.,  77  ; 
Hubley  v.  Keyser,  2  Pen.  &  W.,  501.  And  to 
the  same  effect  is  the  statute  under  which  this 
sale  was  made,  for  it  declares,  sec.  33,  that 
"  All  purchases  made  contrary  to  the  provis- 
ions of  this  section  shall  be  void." 

The  sale,  which  is  set  up  as  an  effective  bar 
to  the  right  of  the  complainant,  was  made  on 
the  first  Tuesday  of  February.  When  first 
exposed  to  sale  on  that  day,  William  B.  Sher- 
wood bid  for  the  mortgaged  premises  the 
sum  of  $11,000,  which  being  the  highest 
bid,  they  were  struck  off  to  him.  This  is 
alleged  in  the  bill  and  admitted  in  the  several 
answers  of  the  defendants.  Reade  in  his  an- 
swer says,  that  "  William  B.  Sherwood,  of  the 
City  of  New  York,  bid  at  such  sale  for  the 
said  three  lots  to  the  sum  of  eleven  thousand 
dollars,  and  that  the  same  was  the  highest  sum 
bid  for  the  same  upon  such  sale;"  "but  he  de- 
nies that  said  lots  were  struck  off  to  the  said 
William  B.*Sherwood  as  the  purchaser  [*435 
thereof,  excepting  under  the  condition  and  un- 
derstanding that  he  should  pay  for  and  on  ac- 
count of  the  said  lots,  within  a  short  period  of 
time  after  said  premises  were  struck  off  to  him, 
the  sum  of  fifteen  hundred  and  forty  dollars, 
or  fourteen  per  cent,  upon  his  purchase,  as  a 
part  of  said  sum  of  eleven  thousand  dollars, 
and  that  he  should  sign  an  agreement  to  com- 
ply with  the  terms  of  sale  ;  although  this  de- 
fendant readily  admits  the  fact  that  said  three 
lots  of  land  were  struck  off  to  said  William  B. 
Sherwood  as  the  purchaser  thereof  with  this 
qualification,  condition  and  understanding." 

The  other  answers  are  to  the  same  effect. 
They  admit  that  William  B.  Sherwood  was  the 
highest  bidder,  and  that  the  premises  were 
struck  off  to  him.  But  they  insist  that  his  bid, 
and  the  striking  off  to  him,  should  be  held  for 
naught. because  he  failed  to  pay  the  14  per  cent, 
required  by  the  terms  of  sale,  and  in  other  re- 
spects omitted  to  comply  with  those  terms. 
Much  was  said  on  the  argument  about  fraud- 
ulent and  sham  bids,  and  it  was  strenuously 
urged  that  the  bid  of  William  B.  Sherwood 
was  of  that  character  and,  therefore,  the  com 
miosioners  bad  a  right  to  treat  it  as  a  nullity 
and  again  expose  the  premises  to  sale.  Let  it 
be  observed,  however,  that  neither  answer  sets 
up  or  pretends  that  this  bid  was  fraudulent  or 
a  sham.  They  assert  that  the  commissioners 
had  power  to  prescribe  such  terms  of  sale  as 
were  adopted,  and  that  when  Sherwood  failed 
to  comply  with  those  terms,  the  commission 
era  were  authorized  to  put  up  the  premises  for 
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sale  a  second  time.  On  this  ground,  and  not 
on  the  ground  that  the  bid  of  Sherwood  was  a 
trick,  is  the  regularity  of  the  sale  to  the  de- 
fendant Reade  placed  by  the  defendants  in 
their  answers,  and  on  this  ground  should  the 
case  be  decided.  On  the  sale,  Sherwood  was 
recognized  by  the  commissioners  as  a  compe- 
tent bidder,  and  the  premises  were  struck  off 
to  him  as  such.  The  answers  do  not  impeach 
the  good  faith  of  his  bid.  Had  they  done  so, 
the  parties  might  have  gone  to  proof  on  the 
point.  But  by  the  defense  interposed,  the 
question  of  regularity,  and  not  of  fraud,  is 
raised,  and  it  is  altogether  out  of  place  to  argue 
436*J  it  as  a  *question  of  fraud,  when  the 
pleadings  omit  to  raise  any  such  point  for  trial 
or  decision. 

The  premises  then  were  "  struck  off,"  in  the 
true  sense  of  the  statute,  sec.  32-34,  to  Will- 
iam B.  Sherwood  as  the  highest  bidder.  But 
he  failed  to  pay  the  amount  bid,  as  he  also  did 
to  comply  with  the  prescribed  terms  of  the 
sale  in  several  respects.  "What,  under  such 
circumstances,  was  to  be  done?  By  the  terms 
of  sale,  as  fixed  by  the  commissioners,  the 
property  was  to  "be  resold  immediately;  "  but 
the  statute  is  of  paramount  authority,  and  that 
declares,  "  If  any  person  to  whom  any  such 
lands  shall  at  any  such  sale  be  struck  off,  shall 
not  pay  for  the  same,  then,  and  in  every  such 
case,  the  said  commissioners  shall  enter  into 
and  take  possession  of  the  said  lands  and  prem- 
ises, and  let  the  same  upon  the  best  terms  they 
can  obtain  for  the  benefit  of  the  State,  until 
the  third  Tuesday  in  September  then  next,  and 
shall  on  the  same  third  Tuesday  in  September, 
sell  the  said  lands  and  premises  at  public  ven- 
due  to  the  highest  bidder."  Sec.  33.  Here 
is  no  authority  to  put  up  the  premises  a  second 
time  at  the  sale  on  the  first  Tuesday  in  Feb- 
ruary, but  on  a  failure  to  pay  by  any  person 
to  whom  the  premises  are  struck  off,  a  very 
different  course  is  directed  to  be  pursued.  A 
new  power  at  once  arises  in  favor  of  the  com- 
missioners, and  a  new  duty  devolves  upon 
them;  they  are  to  take  possession  and  lease, 
and  not  to  resell,  as  was  contemplated  by  the 
terms  of  sale  adopted  by  the  commissioners 
in  this  case.  The  statute  provides  for  the  very 
case  which  occurred  in  this  instance,  and  the 
commissioners  were  bound  to  pursue  its  direc- 
tions. It  was  not  u  matter  intrusted  to  their 
discretion;  it  is  a  question  of  power,  and,  in 
my  opinion,  they  had  no  authority  whatever  to 
offer  the  premises  for  sale  a  second  time,  on 
the  first  Tuesday  in  February,  having  already 
struck  them  off  to  Sherwood  as  the  highest 
bidder. 

For  the  September  sales  very  different  di- 
rections are  given  by  the  statute.  If,  at  such 
a  sale,  any  person  to  whom  any  such  lands 
and  premises  shall  "be  struck  off,  shall  not  pay 
for  the  same,  then,  and  in  every  such  case, 
the  said  commissioners  shall  bid  therefor  in  be- 
half of  the  people  of  the  State."  Sec.  33.  Thus, 
437*]  *an  effective  sale  will  always  be  made 
in  September,  although  a  failure  may  occur  in 
February.  On  a  failure  to  pay  by  the  person 
to  whom  they  are  struck  off  in  September,  the 
premises  are  again  to  be  set  up,  and  if  need  be, 
the  commissioners  are  required  to  bid  for  the 
State;  but  on  a  like  failure  in  February,  the 
commissioners  are  to  take  possession  and 
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lease,  and  have  no  power  to  resell  until  Sep- 
tember. 

The  terms  of  sale  adopted  by  the  com- 
missioners in  this  case,  seem  to  me,  in  several 
particulars,  not  warranted  by  the  statute.  They 
contemplate  a  sale  on  credit  as  to  86  per  cent, 
of  the  purchase  money;  but  by  the  statute  the 
whole  amount  is  to  be  paid  down.  Sees.  82, 
33,  39.  They  require  the  purchaser  to  "  sign 
the  agreement  to  comply  with  the  terms  of 
sale; "  but  by  the  statute  he  must  at  once  com- 
ply with  its  requirements.  Ibid.  It  was  in- 
tended that  the  commissioners  should  not 
involve  the  State  in  litigation  to  enforce  the  per- 
formance of  such  agreements.  The  sales  should 
be  for  cash  paid  down  at  the  time;  deeds  are  to- 
be  given,  and  thus  the  matter  would  be  closed. 
No  payments  could  thereafter  be  "forfeited," 
as  is  prescribed  in  these  terms  of  sale,  and  no 
agreement  would  remain  to  be  performed  or 
violated  by  the  purchaser  or  the  commissioners. 

Such,  in  my  opinion,  is  the  true  meaning  of 
the  statute.  I  think  the  second  sale  was  un- 
authorized, and  the  purchaser,  Reade,  acquired 
nothing  by  it;  and  I  shall  vote  to  reverse  the 
decree  which  was  made  in  the  cause  by  the 
Chancellor. 

Bockee,  Senator.  This  cause  involves  the 
true  construction  of  the  33d  section  of  the  Act 
of  April  4, 1837,  "  Authorizing  a  Loan  of  Cer- 
tain Moneys  Belonging  to  the  United  States, 
Deposited  with  the  State  of  New  York  for 
Safe-keeping."  There  can  be  no  doubt  that  the 
commissioners  are  bound  strictly  to  pursue  the 
authority  given  them  by  the  statute.  It  is  pro- 
vided by  this  section  of  the  statute,  that  when 
any  lands  mortgaged  to  the  said  commission- 
ers according  to  this  Act  shall  be  exposed  to 
sale,  and  no  person  shall  bid  at  such  sale  for 
the  said  lands  a  sum  equal  to  the  amount 
due  on  the  mortgage  for  principal  and  in- 
terest, and  the  expenses  of  the  advertisement 
and  sale,  or  if  any  *person  to  whom  [*438 
any  lands  shall  at  any  such  sale  be  "struck 
off "  shall  not  pay  for  the  same,  then  and  in 
every  such  case  the  commissioners  "  shall  en- 
ter "  and  let  the  same,  etc. ;  and  it  is  also  pro- 
vided that  the  commissioners  shall  advertise 
and  sell  the  premises  on  the  third  Tuesday  of 
September  following,  and  if  the  contingency 
shall  again  occur  that  any  person  to  whom  the 
lands  are  "  struck  off"  shall  not  pay  for  the 
same,  then  the  commissioners  shall  bid  there- 
for, in  behalf  of  the  people  of  this  State,  a  sum 
not  exceeding  the  amount  at  which  the  said 
lands  shall  be  appraised  by  the  appraisers,  in 
case  such  bidding  shall  be  necessary  to  prevent 
the  sale  of  such  premises  for  a  less  sum.  The 
statute  also  gives  a  right  of  redemption  to  the 
mortgagor  at  any  time  at  or  before  the  final 
sale  of  the  mortgaged  premises.  If  either  of 
the  two  contingencies  above  mentioned  shall 
happen;  that  is,  if  no  person  shall  bid  to  the 
amount  due  on  the  mortgage  with  costs,  or  if 
the  person  to  whom  the  premises  are  struck 
off  shall  not  pay  for  the  same,  the  statute, 
doubtless,  intends  and  does,  in  fact,  secure  to 
the  mortgagor  the  continuing  right  of  redemp- 
tion until  the  final  sale  of  the  premises  on  the 
third  Tuesday  of  September  following.  This 
provision  seems  to  be  intended  to  protect  the 
interest  of  the  mortgagor,  and  to  prevent  the 
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sacrifice  of  property,  and  should  be  construed 
favorably  as  it  regards  that  object. 

There  is  no  dispute  as  to  the  facts  of  this 
case.  The  defendant  Reade  admits  that  the 
premises  were  "struck  off"  to  William  B. 
Sherwood,  subject  to  the  condition  and  quali- 
fication of  his  complying  with  the  terms  of  the 
sale;  that  is,  paying  for  the  same.  I  presume 
this  condition  and  qualification  is  always  ei- 
ther expressed  or  implied  in  the  ordinary  sales 
at  public  auction.  If  the  bidder  to  whom 
property  is  struck  off  omits  to  make  payment, 
or  otherwise  to  comply  with  the  terms  of 
sale,  the  vendor  is  certainly  authorized  to  treat 
the  "  striking  off"  as  a  nullity,  and  to  put  up 
the  property  again  at  auction  and  sell  it.  Such 
is  the  general  rule;  but  it  cannot  apply  to  a 
public  officer  so  far  as  to  excuse  him  from  a 
strict  compliance  with  the  special  authority 
under  which  he  acts.  The  direction  of  the  stat- 
ute is  imperative.  If  the  person  to  whom  the 
439*]  property  is  struck  off  shall  *not  pay, 
the  commissioners  shall  enter,  etc.  The  bid- 
der who  has  failed  to  pay  has  certainly  no 
claims.  William  B.  Sherwood  has  nothing  to 
do  with  this  controversy.  But  his  failure  to 
pay  has  inured  to  the  benefit  of  a  third  party, 
the  mortgagor,  who  has  a  right  to  insist  that 
the  commissioners  shall  strictly  pursue  the  di- 
rections of  the  statute. 

The  great  question  in  this  cause  is,  what  is  the 
meaning  of  the  words  "struck  off,"  as  used 
in  the  statute?  I  suppose  they  are  synonymous 
with  the  words  "knocked  down,"  as  used  by 
the  learned  Chancellor.  In  common  parlance, 
and  in  the  language  of  the  auction  room,  prop- 
erty is  understood  to  be  "struck  off"  or 
"  knocked  down"  when  the  auctioneer  by  the 
fall  of  his  hammer  or  by  any  other  audible  or 
visible  announcement,  signifies  to  the  bidder 
that  he  is  entitled  to  the  property  on  paying  the 
amount  of  his  bid,  according  to  the  terms  of 
the  sale.  Three  things  are  necessary  to  com- 
plete an  auction  sale.  There  must  be  a  bidder, 
the  property  must  be  "  struck  off"  or  "knocked 
down,"  ana  the  person  to  whom  it  is  struck 
off  must  complete  his  purchase  by  complying 
with  the  terms  of  the  sale. 

The  statute  contemplates  that  property  may 
be  "struck  off"  and  not  paid  for.  The  argu- 
ment of  the  respondent's  counsel  implies,  as  I 
think  contrary  to  the  statute,  that  property  is 
not  to  be  considered  as  struck  off  until  paid 
for.  The  commissioners  would  have  the  same 
power  as  any  individual  to  resell  property 
which  has  been  struck  off  and  not  paid  for,  if 
they  were  not  precluded  by  the  statute  from 
doing  so.  If  the  words  "struck  off"  mean 
what  I  have  supposed  them  to  mean,  the  fail- 
ure to  pay  must  necessarily  work  a  postpone- 
ment of  the  final  sale  till  the  following  Septem- 
ber. This  is  the  extent  of  the  evil,  iff  it  is  an 
evil,  as  it  regards  the  interests  of  the  State.  If 
the  construction  contended  for  on  the  part  of 
the  respondent's  counsel  is  correct,  that  the 
property  is  not  "struck  off"  until  paid  for,  and 
if  not  paid  for,  that  it  is  the  duty  of  the  com- 
missioners to  resell,  then  one  of  the  contingen- 
cies contemplated  by  the  statute  in  which  the 
right  of  redemption  will  continue  to  the  mort- 
gagor cannot  happen.  That  provision  of  the 
statute  which  we  are  now  considering  would  be 
44O*]  entirely  superfluous.  Strike  out  *these 
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words  in  the  first  clause  of  the  33d  section:  "or 
if  any  person  to  whom  any  such  land  at  any 
such  sale  shall  be  struck  off  shall  not  pay  for 
the  same,"  and  the  statute  then  reads  exactly 
as  it  should  read,  if  the  construction  given  it 
by  the  court  below  is  correct.  Have  we  any 
power  judicially  to  strike  these  words  out  of 
the  statute?  I  agree  with  the  learned  Chancel- 
lor that  if  the  premises  are  struck  off  at  the 
sale,  in  September,  as  provided  by  the  latter 
clause  of  the  33d  section,  and  the  person  to 
whom  they  are  struck  off  neglects  to  pay  the 
purchase  money,  the  premises  may  be  imme- 
diately put  up  and  resold  by  the  commission- 
ers. But  I  cannot  concur  in  his  conclusion 
that  the  same  construction  should  be  put  upon 
similar  language  in  the  previous  part  of  the 
section,  relative  to  the  proceedings  of  the  Feb- 
ruary sale.  The  statute  contemplates  in  both 
cases  that  the  proceedings  on  the  sale  have  ad- 
vanced to  that  stage  when  the  premises  have 
been  struck  off  to  the  highest  bidder,  and  there 
has  been  a  failure  of  payment.  Then  com- 
mences the  dissimilarity.  The  line  of  conduct 
prescribed  to  the  commissioners  in  one  case  is 
very  different  from  that  which  is  directed  in 
the  other.  In  the  first  case,  in  reference  to  the 
February  sale,  the  statute  explicitly  directs  the 
commissioners  to  enter  on  the  premises,  to  let 
them  on  the  best  terms  for  the  benefit  of  the 
State,  and  it  preserves  the  equity  of  redemp- 
tion in  the  mortgagor.  In  the  latter  case,  in 
regard  to  the  September  sale,  the  statute  ob- 
viously intends  that  the  sale  shall  be  final,  and 
the  equity  of  redemption  is  barred.  Not  only 
are  the  commissioners  not  precluded  from  re- 
selling the  premises  on  failure  of  payment,  but 
they  are  obviously  required  so  to  do.  "If  the 
person  to  whom  they  are  struck  off  shall  not 
pay  for  the  same,"  then  the  commissioners  are 
required  to  bid  for  the  State  to  the  amount  of 
the  appraised  value  of  the  premises,  not  ex- 
ceeding the  sum  due  on  the  mortgage  with 
costs.  In  my  view  it  is  a  very  great  error  of 
reasoning  to  infer,  that  because  the  power  of 
resale  exists  in  this  latter  case,  where  it  seems 
to  be  provided  by  necessary  implication,  that 
it  also  exists  in  the  former  case,  where,  on  fail- 
ure of  payment.the  statute  positively  prescribes 
to  the  commissioners  a  very  different  course  of 
action,  *and  directs  them  to  enter  upon  [*44 1 
the  premises,  to  let  them  on  the  best  terms,  to 
have  an  appraisement,  and  to  permit  the  mort- 
gagor to  redeem. 

Ft  was  very  strongly  urged  on  the  argument 
of  this  cause,  that,  on  any  other  construction 
of  the  statute  than  the  one  which  the  Chancel- 
lor has  given  to  it,  any  irresponsible  bidder 
might  defeat  a  sale,  or  at  least  cause  it  to  be 
postponed  from  February  to  September.  This 
may  be  so.  The  provisions  of  the  statute  may 
not  be  wise.  We  are  not,  however,  to  discuss 
the  expediency  of  legislative  enactments.  The 
argument  ab  inconvenienti  cannot  avail  against 
the  express  provisions  of  the  statute. 

I  think  the  decree  of  the  Chancellor  should 
be  reversed. 

Lott.  Senator.  Upon  the  default  in  the  pay- 
ment of  the  interest  in  October,  1839,  on  the 
mortgage  of  George  Q.  Root,  referred  to  in  the 
bill  in  this  cause,  the  mortgagees,  "  the  com- 
missioners for  loaning  certain  moneys  of  the 
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United  States  of  the  County  of  New  York,  be- 
came seised,"  under  and  by  virtue  of  the  30th 
section  of  the  Act  of  April,  1837,  "  Authoriz- 
ing a  Loan  of  Certain  Moneys  Belonging  to 
the  United  States,  Deposited  with  the  State  of 
New  York  for  Safe-keeping,"  L.  of  1837,  p. 
129,  of  an  absolute  and  indefeasible  estate  in 
fee  in  the  mortgaged  lands,  to  them,  their  suc- 
cessors and  assigns,  to  the  uses  in  said  Act  men- 
tioned; and  the  mortgagor  and  his  assigns  were 
utterly  foreclosed  and  barred  of  all  equity  of 
redemption  therein,  any  law,  usage,  custom  or 
practice  in  courts  of  equity  to  the  contrary 
notwithstanding.  But  the  mortgagor  and  his 
assigns  were  entitled  to  retain  possession  of  the 
lands  until  the  first  Tuesday  of  February  there- 
after, and  to  redeem  the  same  upon  the  terms 
specified  in  the  Act.  In  such  an  event  it  is 
made  the  duly  of  the  commissioners  to  expose 
the  mortgaged  premises  for  sale,  on  the  said 
first  Tuesday  of  February,  at  public  vendue, 
and  if  no  person  shall  bid  at  such  sale  a  sum 
equal  to  the  amount  due  on  the  mortgage  for 
principal  and  interest,  and  the  expenses  of  ad- 
vertisement and  the  sale,  or  if  any  person  to 
whom  the  lands  shall  be  struck  off  shall  not 
pay  for  the  same,  then  and  in  every  such  case 
the  commissioners  are  to  enter  into  and  take 
442*J  possession  *of  the  lands,  and  let  the 
same  upon  the  best  terms  they  can  obtain,  for 
the  benefit  of  the  State,  until  the  third  Tues- 
day of  September  then  next,  when  the  lands 
are  again  to  be  offered  for  sale. 

In  the  case  under  consideration  it  appears  that 
the  commissioners,  on  exposing  the  premises 
in  question  for  sale  in  February,  1840,  made  it  a 
part  of  the  terms  and  conditions  of  the  sale  that 
the  purchasers  should  pay  forthwith  to  the  com- 
missioners, at  the  time  of  sale,  14  per  cent,  of 
the  purchase  money,  and  sign  an  agreement  to 
comply  with  the  terms,  and  also  pay  $6  for 
the  auctioneer's  charge  of  selling,  and  $1  for 
the  deed;  and  further  that  in  case  of  non-com- 
pliance with  these  terms,  the  property  should 
be  resold  immediately.  At  such  sale  the  prem- 
ises in  question  were  put  up  and,  after  differ- 
ent biddings,  were  struck  off  to  a  son  of  the 
appellant;  and  on  his  non-compliance  with  the 
terms  of  sale,  they  were  put  up  again  and 
struck  off  to  the  defendant  Reade,  for  his  co- 
defendant  Hooker,  and  the  question  presented 
for  decision  is,  whether  the  sale  to  Reade  was 
valid. 

The  powers  of  the  commissioners  are  de- 
rived from  the  statute,  and  are  to  be  strictly 
pursued.  See,  Denning  v.  Smith,  3  Johns.  Ch., 
332,  344.  The  statute  prescribes  the  terms  and 
conditions  of  sale,  and  the  consequence  of  a 
non-compliance  with  them.  The  commission- 
ers have  no  discretionary  powers.  Their  duty 
is  pointed  out,  and  they  can  only  pursue  the 
course  of  action  marked  out  for  them. 

The  Legislature  appear  to  have  contemplated 
cash  sales.  They  have  made  no  provision  for 
partial  payments,  but  have  expressly  provided 
what  is  to  be  done  if  the  party  to  whom  the 
property  is  struck  off  shall  not  pay  for  the 
same.  On  the  sale  in  February,  the  commis- 
sioners, in  such  a  case,  are  to  take  possession 
and  let  the  property,  and  on  the  second  sale 
they  are  to  purchase. 

If  the  commissioners  have  the  right,  as  His 
Honor,  the  Chancellor,  insists,  to  make  it  a 
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ondition  of  the  sale  that,  if  the  bidder  does 
not  pay  the  amount  of  his  bid,  or  so  much 
thereof  as  they  may  deem  necessary  to  insure 
the  completion  of  his  purchase,  it  shall  be  con- 
sidered no  bid,  and  that  the  premises  shall  be 
put  up  and  resold  to  some  one  who  wishes  to 
become  a  real  purchaser,  *it  is  difficult  [*443 
to  conceive,  when  there  are  in  fact  bidders  to 
or  beyond  the  amount  due,  how  the  event  will 
bappen  which  authorizes  possession  to  be  taken 
by  the  commissioners. 

It  is  evident  that  the  Legislature  contem- 
plated the  possibility  of  a  case  where  a  bidder 
to  whom  the  premises  were  struck  off  would 
refuse  or  fail  to  pay  his  bid,  and  have  pro- 
vided, in  that  event,  not  for  an  immediate  re- 
sale, as  the  commissioners  have  done,  but  for 
possession  until  a  subsequent  period,  when 
provision  is  made  for  a  resale  and  purchase  by 
the  State. 

It  is  not  for  us  to  inquire  how  effectual  these 
revisions  are  to  secure  the  interests  of  the 
itate  or  the  mortgagor.  It  is  sufficient  to  know 
that  the  Legislature  have  provided  no  other 
guards  against  abuses,  and  if  experience  shall 
prove  that  the  sales  in  February  are  defeated 
by  irresponsible  persons  bidding  higher  than 
anyone  else,  and  then  refusing  to  pay  their 
bids,  I  have  no  doubt  that  the  wisdom  of  the 
Legislature  will  devise  some  remedy  for  those 
evils.  Until  that  is  done,  the  evils,  if  any  ex- 
ist, must  be  endured. 

As  the  commissioners  in  this  case  have  pre- 
scribed terms  and  conditions  which  were  not 
authorized  by  the  law,  I  am  of  opinion  that 
the  sale  to  Reade  was  void,  and  that  the  ap- 
pellant has  a  right  to  redeem  on  payment  to 
Hooker  of  the  amount  due  on  his  mortgage, 
and  what  he  has  paid  to  the  commissioners  on 
their  mortgage  and  for  taxes,  assessments  and 
other  expenses  for  repairs,  etc.,  with  his  costs 
of  the  court  below,  after  deducting  what  he 
has  received  for  rents. 

The  decree  of  the  Chancellor  ought  to  be  re- 
versed accordingly. 

Senators  Bartlit,  Hard,  Rhoades,  Put* 
nam,  Scott  and  Wright,  also  delivered 
opinions  in  favor  of  reversing  the  decree  of  the 
Chancellor,  concurring  substantially  in  the 
reasons  assigned  by  Mr.  J.  Beardsley  and  Sen- 
ators Bockee  and  Lott. 

On  the  question  being  put — "Shall  this  de- 
cree be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

*For  reversal — Mr.  Justice  BEARDS-  [*444 
LET,  and  Senators  Backus,  Bartlit,  Bockee,  Corn- 
ing, Denniston,  Faulkner,  Hard,  Johnson,  Law- 
rence, Lott,  Mitchell,  Platt,  Putnam,  Rhoades 
Scott,  Smith,  Varney,  Works  and  Wright — 20. 

For  affirmance — Senator  Jones — 1. 

Decree  reversed. 

Reversing— 8  Paige,  633. 

Statute  authority  in  derogation  of  rights  of  prop- 
erty—Must be  strictly  pursued.  Distinguished— 53 
Mo.,  198. 

Reviewed— 38  N.  Y..  320. 

Cited  in-3  N.  Y..  401 ;  5  N.  Y.,  160  :  9  N.  Y.,  497 ;  7 
Hun,  649 :  3  Barb.,  343 ;  35  Barb.,  475 :  37  Barb.,  356 ; 
2  Rob.,  382 ;  41  Mo.,  431 ;  36  N.  J.  L.,  192. 

U.  S.  deposit  funds — Mortgage  sale  and  redemption. 
Explained— 16  Hun,  89. 

Cited  in-18  N.  Y.,  145 ;  79  N.  Y.,  60 ;  6  Barb..  4L 
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BARBER  ET  AL.  v.  KETCHUM. 

Notice  of  Protest — Requirements  of— Usury — 
Sale  of  Indorsement— Discount  of  Second  Note 
without  Express  Notice  That  Avails  Were  to 
Pay  First. 

A  notarial  certificate,  stating  that  notice  of  pro- 
test was  served,  etc.,  by  putting  the  same  in  the 
postoffice,  directed,  etc.,  is  a  sufficient  compliance 
with  the  statute,  2  R.  8..  212,  sec.  46,  2d  ed.,  though 
it  do  not  expressly  state  by  whom  the  service  was 
made. 

Since  the  Act  of  1835.  Seas.  L.  of  1835,  p.  152.  the 
certificate  need  not  specify  the  reputed  place  of 
residence  of  the  party  notified,  nor  the  postoffice 
nearest  thereto. 

M.,  being  desirous  of  raising:  money  on  a  note  at 
four  months,  drawn  by  himself  and  indorsed  for  his 
accommodation  by  B.,  authorized  a  broker  to  buy 
an  additional  name  or  guaranty,  for  the  purpose  of 
getting  the  note  discounted.  Application  was  ac- 
cordingly made  to  K.,  also  a  broker,  who  indorsed 
the  note  on  receiving  a  commission  of  2J$  or  3  per 
cent.,  and  it  was  then  discounted  by  a  bank.  About 
the  time  it  fell  due,  M.  made  another  note,  corre- 
sponding in'amount,  which,  after  being  indorsed  by 
B.  and  L.,  was  discounted  by  K.,  and  the  proceeds 
applied  in  payment  of  the  first.  The  second  note 
not  being  met  at  maturity,  K.  brought  an  action 
upon  it  against  the  maker  and  indorsers,  to  which 
they  interposed  the  defense  of  usury,  and  the  cause 
was  referred.  The  referee  reported  in  K.'s  favor, 
on  the  ground  that  the  transaction  in  respect  to  the 
first  note,  so  far  as  K.  participated  in  it,  was  the 
mere  sale  of  an  indorsement,  and  did  not  amount  to 
a  loan,  within  the  meaning  of  the  Statute  against 
Usury.  The  report  further  stated  that  K.,  at  the 
time  of  discounting  the  second  note,  did  so  without 
any  express  notice  that  the  avails  were  to  be  applied 
in  payment  of  the  first,  though  he  had  good  reason 
to  believe  and  did  believe  they  would  be  so  applied. 
On  a  motion  to  set  aside  the  report,  the  Supreme 
Court  refused  to  interfere,  and  rendered  judgment 
in  favor  of  K. ;  and  the  Court  for  the  Correction  of 
Errors  affirmed  the  judgment. 

Had  it  clearly  appeared,  however,  that  K.  dis- 
counted the  second  note  after  having  been  express- 
ly informed  that  the  avails  were  to  be  applied  in 
payment  of  the  first,  the  judgment  of  the  Supreme 
Court  would  have  been  reversed,  on  the  ground 
that  the  transaction  between  K.  and  M.,  In  respect 
to  the  first  note,  amounted  to  a  usurious  loan  of  a 
chose  in  action.  Semble. 

Citations— 4  Hill,  227, 236,  et  Oq.,  472 ;  21  Wend..  588  ; 
7  Wend..  569 : 1  R.  S..  771, 772,  secs.l.  2, 5 ;  14  Conn.,594 ; 
Com.,  Usury,  122, 175, 176 ;  2  Camp.,  599. 

ON  error  from  the  Supreme  Court,  where 
Ketchum  brought  an  action  against  Barber 
445*]  *and  others,  and  recovered  judgment. 
For  a  report  of  the  case  in  that  court,  together 
with  the  opinions  there  delivered,  see  4  Hill, 
224,  et  seq.  It  is  stated  at  page  226  of  the  re- 
port, that  the  two  notes  made  in  June,  1840, 
were  indorsed  by  Barber  and  Leonard.  This 
is  a  mistake.  The  note  for  $1,000  was  so  in- 
dorsed, but  the  name  of  Leonard  did  not  ap- 
pear upon  the  note  for  $2,000.  At  page  227 
of  the  report  it  is  said  that  the  notes  sued  upon 
were  discounted  by  the  firm  of  Ketchum  & 
Co.,  with  knowledge  that  the  proceeds  were 
intended  to  be  applied  to  the  payment  of  the 
notes  made  in  June,  1840.  On  this  subject  the 
referee's  report  was  as  follows:  "That  he, 
Burr,  showed  the  notes  [sued  upon]  to  the 

NOTE.—  Utury— Salt  nf  credit- 

A  man  may  sell  his  credit  at  any  price  the  same  as 
any  other  property,  without  violation  of  the  usury 
law,  unless  such  sale  is  intended  merely  as  a  device 
to  evade  the  law.  See,  More  v.  Howfand,  4  Den., 
284  ;  El  well  v.  Chamberlin,  31  N.  Y..  611 :  Dry  Dock 
Bank  v.  Am.  L.  Ins.  and  Trust  Co.,  3  N.  V..  344; 
Leavltt  v.  DcLauny.  4  N. Y.,  883.  See,  on  general  sub- 
ject of  usury,  Slzer  v.  Miller.  1  Hill.  227.  note;  Mar- 
vin v.  Feeter.  8  Wend.,  588,  note ;  also,  Ketchum  v. 
Barber,  4  Hill,  224. 
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plaintiff,  and  inquired  if  those  notes  could  be 
discounted;  and  that  the  plaintiff  agreed  to 
discount  them,  and  did  so,  giving  checks  for 
the  proceeds  at  the  time  they  were  respectively 
discounted;  and  further  the  referee  reports, 
that  this  discounting  of  the  said  notes  was  with- 
out any  express  notice  to  the  plaintiff  that  the 
money  was  wanted  to  take  up  the  former  notes 
[made  in  June,  1840],  and  without  any  agree- 
ment on  the  part  of  Muir  or  Burr  that  the  pro- 
ceeds should  be  so  applied,  and  that  there  was 
no  condition  to  that  effect  annexed  to  the  dis- 
count. But  the  referee  reports,  as  a  conclu- 
sion of  fact,  that  the  plaintiff,  when  he  dis- 
counted these  notes,  had  good  reason  to  believe 
and  did  believe  that  the  money  would  be  ap- 
plied to  pay  off  the  said  former  notes,  and  that 
he  had  especial  reason  to  believe  so  when  he 
discounted  the  last  of  the  said  notes,  two  days 
after  he  had  discounted  the  first  one,  on  which 
last  occasion  the  said  Burr  showed  the  plaint- 
iff one  of  the  first  set  of  notes,  taken  up,  and 
with  his  (plaintiff's)  name  erased,  though  the 
said  Ketchum  &  Co.  had  discounted  a  great 
many  notes  for  the  said  Burr  before,  and  had 
previously  discounted  one  or  more  notes  of 
Muir's.  The  referee  also  reports,  that  the  pro- 
ceeds of  the  notes  discounted  by  the  firm  of 
the  plaintiff,  were  applied  by  the  said  Burr  to 
take  up  the  former  notes,  and  that  it  was  the 
intention  of  the  defendant,  Muir,  that  they 
should  be  so  applied,  and  said  notes  were  made 
*and  procured  to  be  indorsed  by  Muir  [*446 
for  that  purpose. 

The  above  statements  are  rendered  necessa- 
ry, it  will  be  perceived,  in  order  to  exhibit 
fully  the  grounds  taken  in  some  of  the  follow- 
ing opinions. 

The  questions  argued  here  were:  1.  Whether 
the  evidence  of  notice  to  the  indorsers  were 
sufficient;  and  2.  Whether  the  notes  sued  upon 
were  to  be  deemed  usurious. 

Messrs.  W.  T.  Wprden  and  C.  P.  Kirk- 
land,  for  plaintiffs  in  error. 

Mr.  H.  Ketchum.  for  defendant  in  error. 

Bockee,  Senator.  We  have  before  us  in  this 
case  the  very  able  adverse  opinions  of  Oh.  J. 
Nelson,  and  the  late  Mr.  J.  Cowen.  We  have  al- 
so the  opinion  of  Mr.  J.  Bronson,  couched  in 
termsof  great  brevity.who  "thinks  it  cannot  be 
denied  that  our  usury  statutes  have  been  greatly 
shaken  by  the  recent  decision  of  this  court  in 
Rapelye  v.  Anderson,  4  Hill,  472,  and  although 
that  case  was  not  like  the  one  before  us  in  Its 
circumstances,  it  was  at  least  as  plain  a  case  of 
usury  as  this  is;"  and  on  that  ground  he  con- 
curs with  the  Chief  Justice  in  giving  judgment 
for  the  plaintiff.  It  is  pretty  evident  that  the 
learned  judge  considers  both  these  cases  to  be 
very  plain  cases  of  usury,  and  that  if  he  had 
followed  the  convictions  of  his  own  enlight- 
ened mind,  the  decision  of  the  Supreme  Court 
which  we  are  reviewing  would  have  been  dif- 
ferent. It  ought  to  have  been  different,  ac- 
cording to  the  declared  opinion  of  a  majority 
of  that  court.  Mr.  J.  Bronson  considers  this 
a  plain  case  of  usury;  and  yet  he  decides  that 
it  is  not  usury,  because  this  court  in  another 
case,  unlike  the  present,  has  greatly  shaken  the 
Statutes  of  Usury.  It  would  be  much  to  be 
regretted  if  justice  in  our  high  courts  is  ad- 
ministered upon  such  principles.  The  case  of 
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Rapelye  v.  Anderson  is  referred  to,  not  as  au- 
thority, but  by  way  of  excuse,  for  the  purpose 
of  showing  that,  as  the  statutes  of  usury  have 
been  greatly  shaken,  they  may  as  well  be  en- 
tirely broken  down.  The  Chief  Justice,  in  the 
447*]  examination  *of  numerous  authorities 
supposed  to  have  a  bearing  upon  the  principal 
question  arising  in  this  cause,  has  not  thought 
it  necessary  to  bring  the  case  of  Rapelye  v.  An- 
derson into  the  discussion.  The  circumstances 
of  that  case,  and  the  principles  upon  which  it 
was  decided,  are  so  foreign  to  the  questions 
which  arise  in  this  cause,  that  the  able  coun- 
sel for  the  defendant  in  error  has  not  referred 
to  it  as  sustaining  the  validity  of  the  notes 
upon  which  the  present  action  is  brought.  Has 
Mr.  J.  Bronson  gone  out  of  his  way  to  throw 
another  missile  against  the  decisions  of  this 
court?  The  case  of  Rapelye  v.  Anderson  does 
not  admit  of  discussion  here.  It  is  an  author- 
ity which  is  binding  upon  all  subordinate 
courts,  so  far  as  the  principle  upon  which  it 
was  decided  can  have  a  proper  application, 
but  it  has  no  pertinency  in  the  present  case, 
and  cannot  furnish  the  shadow  of  an  excuse 
for  sacrificing  the  legal  rights  of  either  of  the 
parties  in  this  controversy.  If  this  court  has 
decided  wrong,  it  furnishes  no  precedent  for 
error  in  other  and  different  cases,  where  the 
principle  of  analogy  cannot  be  applied.  The 
Constitution  provides  that  the  justices  of  the 
Supreme  Court,  on  the  trial  of  writs  of  error, 
shall  give  the  reasons  of  their  judgment,  but  it 
is  nowhere  written  that  they  shall  make  their 
judicial  opinions,  given  under  the  requirement 
of  the  Constitution,  the  vehicles  of  censorious 
criticism  upon  the  decisions  of  this  court. 
These  remarks  are  made  in  the  humble  hope 
of  discountenancing  a  practice  rather  indeco- 
rous and,  as  it  may  affect  the  rights  of  parties 
litigant,  certainly  leading  to  no  beneficial  re- 
sults. 

Leaving  this  digression  and  proceeding  to 
the  consideration  of  the  merits  of  this  cause 
the  first  question  which  meets  us  is,  as  to  the 
sufficiency  of  the  evidence  of  notice  given  to 
the  indorser.  I  entertain  no  doubt  that  this 
question  was  correctly  decided  by  the  referee, 
and  by  the  Supreme  Court  without  any  dissent. 

It  was  also,  I  apprehend,  rightly  considered, 
both  on  the  trial  and  by  all  the  justices  of  the 
Supreme  Court,  that  the  notes  upon  which 
this  suit  is  brought,  having  been  discounted 
by  the  plaintiff  for  the  purpose  of  taking  up 
the  notes  discounted  at  the  bank,  do  take 
the  hue  and  color  of  the  original  transac- 
448*]  tion;  and*if  those  first  notes  discount- 
ed at  the  bank  on  which  the  premium  for  in- 
dorsement was  paid  were  usurious  in  the 
hands  of  the  plaintiff,  then  he  cannot  recover. 

It  is  a  prominent  fact  appearing  in  this  case 
and  not  denied  on  the  argument,  that  these 
notes  were  drawn  for  the  purpose  of  raising 
money  by  being  discounted  at  the  bank.  The 
whole  previous  arrangement  of  drawing  and 
indorsing  was  inchoate,  preliminary  and  in- 
strumental in  effecting  the  main  purpose  which 
the  parties  desired  to  accomplish,  that  is,  a 
loan  of  money.  They  made  a  proposition  to 
the  bank  to  exchange  these  notes  made  for  that 
special  purpose,  for  an  equivalent  in  money, 
less  the  legal  discount.  The  notes  did  not  pass 
into  vitality  until  discounted  by  the  bank,  and 
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in  its  hands  they  are,  doubtless,  valid  secu- 
rities. 

A  very  different  question  arises  between 
these  parties;  one  of  great  intricacy  and  per- 
haps doubt,  and  on  which  I  apprehend  there 
may  be  a  diversity  of  opinion  in  this  court,  as 
there  was  in  the  court  below.  I  conceive  the 
question  to  be,  whether  the  mere  selling  or 
loan  of  an  indorsment  of  accommodation  paper 
made  for  the  purpose  of  raising  money,  and 
the  exacting  of  a  premium  greater  than  the  le- 
gal interest,  is  a  transaction  which  the  court 
is  authorized  to  pronounce  usurious  on  its 
face?  The  conclusion  of  Judge  Gridley,  who 
was  the  sole  referee  in  this  cause,  "that  the 
first  transaction  was  the  mere  selling  of  in- 
dorsements, or,  in  other  words,  the  giving  of 
a  conditional  guaranty  of  the  payment  of  the 
notes  for  which  the  plaintiff  received  a  stipu- 
lated compensation,  and  that  there  was  no  loan 
of  money  or  choses  in  action  within  the  Stat- 
ute of  Usury,"  is  not  the  certificate  of  a  fact, 
but  is  manifestly  the  decision  of  the  principal 
question  of  law  arising  in  the  cause,  which  we 
have  the  right,  and  which  it  is  our  duty  to  re- 
view. 

Can  this  be  considered  a  contract  of  guaran- 
ty? There  must  be  two  or  more  parties  to  ev- 
ery contract.  When  Muir,  by  his  agent  Burr, 
applied  to  Ketchum  &  Co.  to  buy  their  indorse- 
ment on  notes  to  be  afterward  negotiated,  he 
surely  did  not  design  to  pay  them  $90  for  a 
guaranty  to  himself  that  he,  Muir,  should  pay 
his  own  notes  at  maturity.  Such  a  contract 
would  be  perfectly  *absurd.  A  con-  [*449 
tract  of  guaranty  is  not  in  its  nature  assigna- 
ble, and  could  not  inure  to  the  benefit  of  any 
future  holder  of  the  notes.  It  is  true  that  a 

Guaranty  may  be  given  in  the  form  of  an  in- 
orsement,  as  in  Oakley  v.  Boorman,  21  Wend., 
588.  In  that  case,  there  was  a  valid  existing 
security  upon  which  the  contract  of  guaranty 
could  have  effect.  There  was  the  holder  of 
the  note  with  whom  such  contract  could  be 
properly  made.  There  was  the  contract  of 
guaranty  or  insurance  of  the  solvency  of  the 
maker  of  the  note,  unconnected  with  any  ad- 
vance of  money  or  anticipated  loan.  Such 
contract  does  not  come  within  the  letter  or 
spirit  of  the  Statute  of  Usury.  In  such  a  case 
no  advantage  is  or  can  be  taken  of  the  necessi- 
ties of  a  borrower;  and  the  parties  may  well  be 
permitted  to  agree  upon  any  amount  of  premi- 
um as  a  compensation  for  the  risk  and  hazard 
which  the  guarantor  takes  upon  himself. 

In  Oakley  v.  Boorman,  Mr.  J.  Cow  en,  who 
delivered  the  opinion  of  the  court,  remarked, 
"that  there  is  no  distinction  in  principle  be- 
tween an  indorsement  for  future  advances,  and 
an  indorsement  to  secure  a  precedent  debt." 
The  remark  is,  doubtless,  true  in  the  sense  in 
which  it  was  meant  to  be  understood,  that 
there  is  no  difference  as  it  regards  the  liability 
of  the  indorser  to  the  holder  of  the  note.  But 
the  same  learned  and  lamented  judge,  in  the 
very  case  we  are  now  considering,  has  found 
a  very  wide  difference  between  an  indorse- 
ment to  secure  a  precedent  debt,  and  an  in- 
dorsement for  future  advances.  The  former 
he  considers  a  valid  contract,  whatever  pre- 
mium is  paid  for  indorsement.  The  latter 
he  considers  a  palpable  case  of  usury,  when 
the  premium  paid  exceeds  the  legal  interest. 
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Ch.  J.  Nelson,  for  the  purpose  of  making  the 
•case  of  Oakley  v.  Boorman  carry  weight  as  an 
authority  in  favor  of  the  defendant  in  error, 
has  shown  that  in  both  cases  the  remedy  of  the 
indorser  or  guarantor  against  the  maker  would 
be  the  same.  This  may  be  so,  but  I  have  en- 
tirely failed  in  my  object  if  it  is  not  sufficient- 
ly shown  that  there  is  a  distinction  between 
the  cases;  that  the  one  may  be  a  guaranty  in 
the  form  of  an  indorsement,  and  that  theoth- 
«r  cannot  in  any  legal  sense  be  considered  as 
a  guaranty.  I  conclude  that  the  present  is 
45O*]  simply  *the  sale  or  loan  of  an  indorse- 
ment. It  is  a  loan  of  credit,  by  way  of  in- 
dorsement, for  the  purpose  of  giving  facilities 
to  the  borrower,  and  is  unconnected  with  any 
legal  charge  for  commissions,  brokerage  or 
services.  It  is  the  loan  of  something,  and  I 
can  call  it  nothing  but  "a  thing  in  action," 
available  to  the  uses  of  Muir  in  effecting  a  loan 
of  money. 

The  argument  which  was  used  in  behalf  of 
the  defendant  in  error,  that  the  premium  paid 
might  be  a  proper  and  legal  compensation  for 
the  inconvenience  and  trouble  of  raising  money 
at  a  future  day,  is  utterly  untenable.  I  know 
as  well  as  any  one  the  trouble  and  inconven- 
ience of  raising  money;  but  the  law  has  settled 
this  matter,  and  fixed"  the  compensation  at  a 
rate  which  shall  not  be  exceeded.  The  person 
who  loans  money  might  with  as  much  proprie- 
ty charge  an  extra  compensation  for  the  trouble 
and  inconvenience  of  counting  it. 

It  was  also  made  a  point  on  the  argument  in 
behalf  of  the  defendant  in  error,  that,  if  the 
notes  in  question  were  made  to  raise  money 
upon  for  the  use  of  the  maker,  neither  the 
defendant  in  error  nor  his  partners  had  any 
knowledge  of  the  fact  and,  therefore,  it  is  in- 
ferred that  it  was  not  usurious  to  receive  a 
compensation  for  guarantying  the  payment  of 
said  notes.  It  is  true,  the  evidence  does  not 
show  that  the  plaintiff  below  had  any  knowl- 
edge of  the  purpose  for  which  the  notes  were 
made.  He  may  be  acquitted  of  any  intention 
to  violate  the  Statute  of  Usury,  having  done 
no  more  than  Judge  Gridley  and  Ch.  J.  Nelson 
say  he  had  a  legal  right  to  do.  Yet  I  conceive 
that  this  want  of  knowledge  of  the  real  facts 
of  the  case  can  make  no  difference.  The  holder 
of  usurious  paper  cannot  recover,  however  in- 
nocent he  may  be.  It  is  not  a  case  in  which 
the  law  requires  notice,  but  holds  the  party 
accountable  for  his  acts,  at  least  in  a  civil  ac- 
tion, with  or  without  knowledge.  If  the  orig- 
inal concoction  of  these  notes,  coupled  with 
the  premium  indorsement,  make  out  a  case 
which  the  law  adjudges  to  be  usury,  the  alleged 
want  of  knowledge  cannot  alter  the  nature  of 
the  transaction  or  render  it  valid.  It  is  not 
material  whether  the  party  thought  he  was 
guilty  of  usury,  if  the  act  or  thing  is  done 
which  the  law  deems  to  be  usury. 
45  1*1  *Wbat  test  shall  we  apply  to  deter- 
mine the  question  of  usury?  I  think  the  fol- 
lowing a  very  fair  and  proper  test,  and  in  strict 
harmony  with  all  the  adjudged  cases  on  the 
subject  of  usury.  Where  the  borrower  of 
money  or  of  any  property  or  thing  in  action, 
in  every  contingency,  pays  more  than  the 
legal  interest,  and  the  lender  of  the  money 
or  any  property  or  thing  in  action,  at  the 
same  time,  directly  or  indirectly  reserves  and 
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secures  to  himself  a  return  of  his  principal, 
with  more  than  legal  interest,  exclusive  of 
any  legal  charge  for  commissions  or  services, 
the  transaction  must  be  adjudged  usurious, 
whatever  may  be  its  form.  If  such  result  is 
apparent  on  the  face  of  the  transaction,  or  on 
the  facts  appearing  to  the  court,  they  will  de- 
cide it  to  be  usury,  and  it  would  be  needless 
and  improper  to  refer  it  to  a  jury  to  determine 
the  quo  animo  or  intent  of  the  parties.  In  other 
cases,  where  such  result  is  not  apparent,  the 
subject  is  necessarily  referable  to  a  jury  to  as- 
certain whether  it  is  a  fair  business  transac- 
tion, or  a  shift  and  device  to  cover  an  usurious 
loan. 

How  do  the  parties  in  this  case  stand  affected 
by  the  rule  which  I  have  stated?  Muir  is  the 
borrower,  raising  money  on  the  discount  of 
his  note,  and  paying  legal  interest  to  the  bank, 
and  a  still  greater  amount  by  way  of  premium 
to  the  indorser  by  whose  credit  the  loan  is 
effected.  He  at  all  events  pays  something  like 
double  interest  on  the  amount  of  the  loan.  The 
indorser  has  secured  his  premium,  being  more 
than  the  legal  interest  for  the  time  the  note  has 
to  run,  and  if  it  is  paid  he  has  the  amount  of  his 
premium  for  the  mere  loan  of  his  indorsement, 
without  any  advance  of  money;  and  if  he  pays 
the  note,  he  recovers  it  with  legal  interest  of 
the  maker,  and  has  his  premium  as  an  excess 
above  the  legal  interest. 

The  case  of  Cram  v.  Hendricks,  7  Wend., 
569,  decided  in  the  Supreme  Court,  and  af- 
firmed in  this  court,  was  the  sale  of  a  valid 
negotiable  note,  by  the  payee  indorsing  it  and 
paying  one  per  cent,  per  month  for  the  time  it 
had  to  run.  The  purchaser  and  holder  of  the 
note  in  that  case  escaped  being  caught  in  the 
net  of  usury,  by  the  court  holding  that,  in  an 
action  against  the  indorser,  he  should  recover, 
not  the  nominal  amount  of  the  note,  but  the 
actual  sum  which  he  had  paid  for  it.  It  would 
seem  to  *be  very  strongly  implied  from  [*452 
this  case  of  Gram  v.  Hendricks  that,  even  on 
the  sale  of  a  valid  business  note,  if  the  pur- 
chaser does  in  every  event  secure  to  himself  a 
return  of  his  principal,  with  more  than  legal 
interest,  the  transaction  is  usurious. 

On  an  exchange  of  notes  for  the  purpose  of 
giving  a  borrower  credit  and  facility  in  nego- 
tiating a  loan,  and  a  reservation  of  more  than 
legal  interest,  the  transaction  has  been  repeat- 
edly adjudged  to  be  usurious  on  its  face.  How 
does  the  present  case  differ,  except  that  it  ef- 
fects the  same  object  by  indirect  means?  In 
both  cases  there  is  a  loan  of  credit — the  loan 
of  a  thing  in  action  from  which  money  is  to  be 
realized.  Instead  of  a  present  advance  of  mon- 
ey, there  is  an  engagement  and  liability  to  pay 
monev  at  a  future  day,  and  the  receipt  of  a 
premfum  over  and  above  the  legal  interest  to 
which  the  party  is  entitled.  It  appears  to  me 
impossible  to  draw  a  line  of  distinction  between 
these  cases.  The  loan  of  an  indorsement  is 
equivalent  to  and  undistinguishable  from  the 
loan  of  a  note,  and  leads  to  precisely  the  same 
result.  The  loan  of  credit,  either  in  the  form 
of  an  indorsement  or  a  promissory  note,  is  as 
much  within  the  mischief  which  the  Statute  of 
Usury  was  designed  to  correct,  as  the  direct 
loaning  of  money  at  usurious  rates.  To  my 
apprehension  it  would  be  more  injurious  and 
alarming.  Inasmuch  as  credit  has  qualities 
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more  expansive  than  cash,  so  would  the  prac 
tice  of  loaning  money  at  high  and  oppressive 
rates  of  interest  be  systematized,  extended  and 
enlarged. 

I  have  not  adverted  to  the  fact  that  Mr. 
Ketchum  was  a  director  of  the  bank  at  which 
one  of  these  notes  was  discounted  by  means  of 
his  purchased  indorsement,  because  that  can 
make  no  difference  in  the  lawfulness  of  the 
transaction.  But  it  is  a  circumstance  which  is 
calculated  to  make  us  open  our  eyes  pretty 
widely  to  the  mischiefs  and  oppressions  which 
might  ensue  in  case  the  Statute  against  Usury 
is  made  a  dead  letter  by  sanctioning  such  in- 
dorsements. Allow  them  to  be  vended  or 
loaned,  either  by  bank  directors  or  others,  on 
any  terms  to  which  the  necessities  of  one  party 
and  the  cupidity  of  the  other  will  assent,  and 
all  the  fences  and  barriers  which  the  statute 
has  raised  against  usury  are  completely  over- 
453*]  thrown,  and  a  wide  gate  *is  opened  to 
the  practice  of  usury;  a  way  as  broad  as  that 
which  leadeth  to  destruction,  and  many  are 
those  who  will  enter  therein. 

I  think  the  judgment  of  the  Supreme  Court 
ought  to  be  reversed. 

Senator  Clark  was  in  favor  of  reversing  the 
judgment  of  the  Supreme  Court,  for  the  rea- 
sons assigned  in  the  dissenting  opinion  of  Mr. 
J.  Cowen.  See,  4  Hill,  236,  et  seq. 

Johnson,  Senator.  The  two  notes,  upon 
which  the  action  was  brought,  were  regularly 
discounted  by  Morris  Ketchum,  the  defendant 
in  error,  and  unless  they  were  renewals  of  the 
two  prior  notes,  or  connected  therewith,  the 
question  of  usury  does  not  arise.  Of  the  first 
set  of  notes,  the  one  for  $1,000  was  indorsed 
by  Barber  &  Leonard,  the  plaintiffs  in  error, 
and  the  other  for  $2,000,  was  indorsed  by  Bar- 
ber alone,  and  the  firm  of  Suydam  &  Kevan 
of  N.  Y.  One  of  these  two  prior  notes  was 
discounted  at  the  Union  Bank,  and  the  other 
at  a  bank  of  which  the  name  is  not  stated.  It 
appears,  therefore,  that  with  the  first  $2,000 
note  Leonard  had  no  connection.  The  referee 
reports  that,  at  the  time  Ketchum  discounted 
the  second  and  last  set  of  notes,  to  recover  the 
amount  of  which  this  action  is  brought,  no  ex- 
press notice  to  the  defendant  in  error  was 
given  "that  the  money  was  wanted  to  take  up 
the  former  notes,"  and  that  the  discount  was 
made  "without  any  agreement  on  the  part  of 
Muir  or  Burr  that  the  proceeds  should  be  so 
applied,  and  that  there  was  no  condition  to 
that  effect  annexed  to  the  discount."  If  Muir, 
the  maker  of  the  last  two  notes,  had  applied 
the  proceeds  (which  he  had  a  perfect  legal  and 
moral  right  to  do)  to  the  payment  of  debts  not 
connected  with  the  former  notes,  or  in  the  pur- 
chase of  property,  there  would  not  be  the  least 
pretense  that  the  taint  of  usury  attached  to 
them.  Can  the  mere  voluntary  act  of  Muir, 
or  of  his  agent  Burr,  in  applying  the  avails  of 
these  notes  in  payment  of  the  notes  indorsed 
by  Ketchum,  Rogers  &  Bement,  change  the 
character  of  the  transaction?  That  Ketchum 
had  good  reason  to  believe  and  did  believe  that 
the  money  would  be  applied  to  pay  off  the 
454*]  former  notes  indorsed  by  *his  firm, 
can  make  no  difference,  as  this  belief  could 
not  change  the  obligation  of  Muir  or  Burr. 
Nothing  short  of  a  notice  to  the  defendant  in 
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error,  or  a  condition  of  the  discount  by  Ketch- 
um that  the  money  should  be  so  applied,  i& 
sufficient,  it  seems  to  me,  to  raise  the  question 
of  usury  in  the  notes  on  which  the  action  is 
brought.  The  discount  of  the  last  two  notes 
was  an  independent  transaction,  and  had  no 
necessary  and  binding  connection  with  the 
former  notes.  I  am,  therefore,  of  opinion  that 
the  judgment  of  the  Supreme  Court  should  be 
affirmed. 

Had  the  question  of  usury,  however,  arisen 
on  the  first  two  notes,  I  should  have  no  doubt 
that  the  loaning  by  Ketchum,  of  the  names  of 
Ketchum,  Rogers  &  Bement.  at  the  rate  of  2i 
or  3  per  cent,  for  the  time  the  notes  had  to  run, 
would  have  fallen  within  the  provisions  of  the 
Statute  against  Usury.  1  R.  S.,  771,  772,  sees. 
1,  2,  5.  It  cannot  vary  the  principle  involved, 
that  the  transaction  is  characterized  in  the  ref- 
eree's report  as  the  buying  of  an  indorsement 
or  guaranty.  The  1st  section  of  the  statute- 
above  cited  provides  '  'that  the  rate  of  interest 
upon  the  loan  or  forbearance  of  any  money, 
goods,  or  things  in  action,  shall  continue  to  be 
seven  dollars  upon  one  hundred  dollars  for  one 
year,"  etc. ;  and  by  the  2d  section  it  is  provided 
"that  no  person  or  corporation  shall,  directly 
or  indirectly,  take  or  receive  in  money,  goods,, 
or  things  in  action,  or  in  any  other  way,  any 
greater  sum,  or  greater  value  for  the  loan,"" 
etc.,  than  is  above  prescribed.  To  understand 
clearly  the  meaning  of  these  two  sections,  as- 
applicable  to  this  case,  let  it  be  asked  what  did 
Ketchum  loan?  Most  certainly,  the  indorse- 
ment of  his  firm,  upon  which  an  action  could 
have  been  brought  by  the  holder  of  the  notes- 
after  maturity.  It  would  be  very  nice  reason- 
ing to  say  that  the  use  of  the  names  of  Ketch- 
um, Rogers  &  Bement,  at  the  rate  of  24  or  3 
per  cent,  for  four  months,  was  not  the  loan  of 
a  thing  in  action.  Again;  what  did  Ketchum 
receive  for  the  loan  of  the  indorsement?  Be- 
sides the  2i  or  3  per  cent.,  amounting  to  $75 
or  $90,  he  received  conditionally  the  notes, 
which  he  knew  to  be  perfectly  good,  provided 
he  should  have  to  pay  them  when  due.  Viewed 
in  *this  light,  which  is  according  to  [*455 
the  real  nature  of  the  transaction,  there  can  be 
no  doubt  that  it  falls  under  one  of  the  most 
aggravated  forms  of  usury,  within  both  the 
letter  and  spirit  of  the  statute.  But  as  my 
opinion  is  in  favor  of  an  affirmance  of  the 
judgment  for  the  reasons  before  assigned,  it  is 
unnecessary  to  pursue  the  subject  further. 

Lawrence,  Senator.  The  Revised  Statute* 
provide  that  "The  rate  of  interest  upon  the 
loan  or  forbearance  of  any  money,  goods  or 
things  in  action,  shall  continue  to  be  seven 
dollars  upon  one  hundred  dollars  for  one  year, 
and  after  that  rate  for  a  greater  or  less  sum,  or 
for  a  longer  or  shorter  time."  1  R.  8.,  771.  sec. 
1.  The  2a  section  prohibits  the  taking,  either 
directly  or  indirectly,  any  more  than  the  legal 
rate  of  interest;  and  the 5th  section  declares  all 
contracts  for  a  greater  rate  of  interest  void. 

Apply  the  statute  to  the  transaction  before 
us,  and  no  one  can  doubt  that  it  is  a  clear  case 
of  usury.  This  was  not  a  loan  or  forbearance 
of  money,  nor  was  it  a  loan  or  forbearance  of 
goods;  but  can  we  say  that  it  was  not  a  loan 
of  a  "thing  in  action"?  If  we  say  that  it  was 
not,  we  must  say  that  Ketchum's  signature 
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created  no  obligation  on  his  part  to  pay  the 
note.  This  will  not  be  pretended.  These  Wall 
St.  brokers  did  not  so  understand  it.  They 
supposed  they  were  getting  a  thing  in  action, 
something  upon  which  they  could  predicate  a 
claim  or  a  suit,  when  they  obtained  Ketchum's 
signature  as  indorser.  It  was  immaterial  to 
them  whether  Ketchum  signed  the  note  as 
principal  or  surety.  He  was  the  one  they  re- 
garded as  the  responsible  man.  The  other 
signers  might  have  been  men  of  straw;  mere 
John  Does  or  Richard  Roes.  The  bank  which 
discounted  the  note  probably  did  not  look  be- 
yond the  name  of  Ketchum,  in  whom  they 
had  entire  confidence,  and  against  whom  they 
supposed  they  had  a  right  of  action  by  virtue 
of  this  indorsement. 

The  case  then  stands  precisely  as  it  would 
have  done  had  Ketchum  given  his  own  note 
for  the  money  borrowed,  and  kept  the  original 
notes  in  his  hands,  and  received  the  premium 
specified.  Would  it  be  said  that  this  note 
would  not  be  a  "thing  in  action"?  The  signa- 
ture in  either  case  creates  an  obligation  to  pay, 
4o6*]  *or  a  "thing  in  action;"  and  this  is 
precisely  what  is  prohibited  from  being  loaned 
or  discounted  at  a  rate  above  7  per  cent. 

It  is  perfectly  clear  then  that  the  case  thus 
far  presents  a  strong  case  of  usury,  and  if  the 
two  notes  discounted  last  were  merely  a  con- 
tinuation of  the  same  transaction,  they  cannot 
escape  the  taint  of  usury  which  so  plainly  ex- 
ists. It  appears  from  the  report  of  the  referee 
that  the  plaintiff's  firm,  when  they  discounted 
these  notes,  believed  and  had  good  reason  to 
believe  that  the  money  would  be  applied  to 
take  up  the  former  notes.  The  referee  also  re- 
ports that  the  proceeds  of  the  notes  discounted 
by  the  firm  were  applied  by  Burr  to  take  up 
the  former  ones;  that  it  was  Muir's  intention 
so  to  apply  the  avails,  and  that  he  procured 
the  notes  for  that  express  purpose.  No  one 
can  doubt  that  this  was  well  understood  by  all 
parties  at  the  time  of  discounting  the  notes. 
The  whole  made  but  one  transaction,  the  sec- 
ond notes  taking  the  place  of  the  first,  and 
partaking  of  course  of  their  usurious  char- 
acter. 

Believing  this  to  be  a  case  coming  clearly 
within  the  Statute  against  Usury.I  must  vote  for 
reversing  the  judgment  of  the  Supreme  Court. 

Senator  Lott  delivered  an  oral  opinion  in 
favor  of  affirming  the  judgment  of  the  Su- 
preme Court,  concurring  in  the  view  presented 
of  the  question  of  usury  by  Ch.  J.  Nelson.  4 
Hill,  227,  et  »eq.  In  addition  to  the  cases  cited 
by  the  Chief  Justice,  the  Senator  referred  to 
Beckwithv.  Windsor  Mfg.  Co.,  14  Conn.,  594, 
as  containing  a  correct  exposition  of  the  law  on 
this  subject. 

Rhoadea,  Senator.  Two  important  ques- 
tions are  to  be  considered,  upon  the  determina- 
tion of  which  must  depend  the  decision  of  this 
court  in  the  case  before  us,  viz.:  1.  Whether 
the  two  notes  made  by  Muir  and  indorsed  by 
Barber  and  Leonard,  on  which  Burr  the  agent 
of  Muir  procured  the  indorsement  of  Ketch- 
um, Rogers  and  Bement,  were  usurious  in 
their  inception,  or  in  any  subsequent  period  of 
457*]  their  existence;  and  2.  If  so,  *whether 
there  was  such  a  connection  between  those 
notes  and  the  notes  on  which  this  suit  is 
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brought  as  to  affect  the  latter.  It  is  admitted 
that  the  notes  were  made  for  the  purpose  of 
raising  money,  and  had  they  been  discounted 
in  the  form  in  which  they  first  came  into  the 
hands  of  Burr,  the  agent  of  Muir,  and  with- 
out the  indorsement  of  Ketchum  &  Co. ,  their 
validity  would  not  have  been  questioned. 

If  the  first  two  notes  were  usurious,  they  be- 
came so  by  the  indorsement  or  guaranty  of 
Ketchum,  Rogers  &  Bement,  at  a  premium  of 
3  per  cent,  on  their  face,  paid  by  Burr,  as  the 
agent  of  Muir,  for  the  purpose  of  getting  them 
discounted  at  some  of  the  banks  of  the  City  of 
New  York.  Of  the  manner  in  which  that  in- 
dorsement was  obtained,  the  banks  at  which 
the  notes  were  discounted  do  not  appear  to 
have  had  any  knowledge. 

Our  Statute  against  Usury,  after  fixing  the 
rate  of  interest  at  7  per  cent.,  provides  that 
"No  person  or  corporation  shall,  directly  or 
indirectly,  receive  in  money,  goods  or  things 
in  action,  or  in  any  other  way,  a  greater  sum 
or  greater  value  for  the  loan  or  forbearance  of 
any  money,  goods  or  things  in  action  than  is 
above  prescribed."  1  R.  »..  772,  sec.  2,  being 
7  per  cent.  The  notes  of  Muir,  after  having 
been  indorsed  by  Ketchum  &  Co.,  if  they  had 
any  character  which  would  bring  them  within 
the  meaning  of  the  statute,  must  have  been 
things  in  action.  They  were  clearly  neither 
money  nor  goods.  A  note  may  be  a  thing  in 
action,  but  in  order  to  make  it  such  it  must 
have  a  legal  existence.  After  these  notes  had 
been  indorsed  by  Ketchum  &  Co.,  they  were 
not  then  perfect  instruments,  but  were  yet  in- 
choate. No  suit  at  law  or  equity  could  have 
been  maintained  for  their  collection,  either  in 
the  hands  of  Muir  or  any  other  person, for  they 
had  not  been  negotiated  and,  therefore,  had 
no  vitality.  They  could  not  be  considered  as 
assets  in  the  hands  of  the  assignees  or  adminis- 
trators of  Muir's  estate,  but  were  as  valueless 
in  the  eye  of  the  law  as  if  they  had  been  so 
much  blank  paper.  In  order  to  constitute  a 
chose  or  thing  in  action  "there  must  be  a  power 
or  right  to  sue  for  the  same;"  but  while  these 
notes  indorsed  by  Ketchum  &  Co.  were  in  the 
*hands  of  Muir,  Ketchum  &  Co.  could  [*458 
not  have  brought  an  action  to  recover  them 
from  Muir's  possession.  They  had  loaned 
nothing  to  Muir  which  was  either  "money, 
goods  or  things  in  action."  The  transaction 
was  the  mere  selling  of  their  indorsement  to 
Muir,  which  could  only  operate  conditionally 
as  against  them,  to  be  enforced  by  the  bank  at 
which  Muir  should  get  the  notes  discounted  in 
case  he  failed  to  pay.  This  condiiional  guar- 
anty Ketchum  &  Co.  sold  to  Muir  for  a  com- 
pensation which  they  deemed  equivalent  to 
the  risk,  the  guaranty  being  necessary  for 
Muir  to  have  in  order  to  get  his  notes  dis- 
counted at  the  banks  in  the  City  of  N.  Y. 
There  was  no  engagement  on  the  part  of  the 
indorsers  to  Muir,  that  their  names  would  en- 
able him  to  negotiate  the  notes,  or  that  any 
loan  of  money  should  be  made  on  the  notes 
either  directly  or  indirectly.  In  whatever  light 
the  transaction  may  be  considered,  it  certainly 
cannot  be  deemed  a  "device"  to  cover  an  usu- 
rious loan  of  monev  from  Ketchum  &  Co.  to 
Muir. 

Had  Ketchum  &  Co.  been  in  any  way  con- 
nected with  the  subsequent  loan  of  money 
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upon  these  notes,  it  would  have  presented  a 
question  of  fact  for  the  referee  or  a  jury  to 
consider,  and  the  finding  might  have  made 
the  whole  transaction,  taken  together,  a  con- 
trivance to  cover  up  an  usurious  loan  of  money, 
through  the  agency  of  the  banks  at  which  the 
notes  were  discounted.  But  the  referee  has 
found  no  such  fact  in  the  case.  It  appears 
that  one  of  the  notes  was  discounted  at  a  bank 
of  which  Eetchum  was  a  director,  but  it  was 
done  without  the  direction  or  request  of  the 
Board  of  Directors,  or  of  Ketchum. 

It  appears  to  me,  therefore,  that  Ketchum  & 
Co.  stand  in  no  different  relation,  as  to  the  first 
two  notes,  than  they  would  have  done  had 
Muir  never  used  the  notes  for  the  purpose  of  a 
loan,  after  procuring  their  indorsement.  If 
Muir  had  never  made  any  use  of  the  notes,  I 
cannot  conceive  how  Ketchum  &  Co.  could 
have  been  compelled,  by  any  civil  action,  to 
return  to  Muir  the  3  per  cent,  which  they  had 
taken  as  a  compensation  for  their  indorsement, 
on  the  ground  of  usury;  or  that  they  could 
have  been  convicted  of  a  misdemeanor,  under 
the  Act  of  1837  to  prevent  usury.  The  notes 
451)*]  themselves,  in  such  a  *case,  would  have 
had  no  legal  existence;  and  how  could  it  have 
been  made  to  appear  that  Ketchum  had  loaned 
to  Muir  any  "money,  goods  or  things  in  ac- 
tion," at  an  usurious  rate  of  interest,  accord- 
ing to  the  legal  meaning  of  these  terms  ? 

If  the  transaction  between  Burr,  the  agent 
of  Muir,  and  Ketchum,  Rogers  &  Bement,  in 
procuring  their  indorsement  of  the  notes,  was 
in  violation  of  the  Statute  against  Usury,  then 
the  notes  were  void  in  the  hands  of  the  banks 
which  discounted  them,  and  by  whose  acts  the 
notes  for  the  first  time  had  a  legal  existence. 
It  is  not  pretended  that  the  banks  were  parties 
to  any  transaction  in  relation  to  the  making  of 
the  notes.  They  discounted  the  notes  in  the 
ordinary  course  of  business,  and  at  the  legal 
rate  of  interest.  It  will,  I  apprehend,  be  ex- 
tending the  Act  of  1837,  to  prevent  usury,  fur- 
ther than  ever  it  was  designed  if  banks  and 
others  who  discount  notes  and  bills  of  ex- 
change, in  order  to  secure  themselves  against 
a  defense  of  usury,  shall  be  under  the  neces- 
sity of  ascertaining  if  some  one  of  the  indorsers 
on  the  notes  and  bills,  offered  them  for  dis- 
count, have  not  received  a  premium  for  their 
indorsement  or  guaranty  above  7  per  cent,  per 
annum.  A  rule  which  should  declare  these 
notes  usurious  cannot  be  within  the  spirit  and 
intent  of  the  law;  and,  if  adopted,  would  in 
juriously  affect  the  transfer  of  negotiable  pa- 
per, and  open  a  wide  door  to  the  practice  of 
collusion  and  fraud  between  the  maker  and  in- 
dorser of  negotiable  paper.  The  risk  of  in- 
dorsing would  be  very  much  diminished  if 
every  indorser  of  a  promissory  note,  by  taking 
a  premium  or  compensation  of  more  than  7 
per  cent,  per  annum  for  the  use  of  his  name, 
could  on  that  ground  maintain  the  defense  of 
usury  in  a  suit  against  himself,  when  the  maker 
had  failed  to  pay.  And  yet  this  would  seem 
to  me  to  be  consequent  upon  the  doctrine 
sought  to  be  maintained  by  the  plaintiffs  in 
error. 

The  conclusions  at  which  I  have  arrived  in 
my  own  mind,  in  regard  to  the  first  two  notes, 
render  it  unnecessary  for  me  to  consider  the 
question  in  relation  to  the  two  notes  upon 
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which  this  suit  was  brought,  because  it  is  not 
contended  that  the  latter  are  usurious  except 
for  their  connection  with  the  notes  which  were 
indorsed  by  Ketchum  &  Co. 

*Yet  if  the  law  was  otherwise,  and  [*46O 
it  was  a  settled  question  that  the  first  notes 
were  usurious,  I  should  have  great  doubts, 
from  the  facts  as  they  appear  in  the  report  of 
the  referee,  whether  the  notes  which  are  the 
subject  of  this  suit  could  be  declared  usurious 
also.  Had  these  notes  been  discounted  in  the 
Village  of  Auburn,  where  the  maker  and  the 
indorsers  reside,  and  the  avails  been  applied  to 
take  up  the  first  notes,  it  is  very  clear  that  no 
defense  of  usury  could  have  been  set  up 
against  them.  That  these  notes  were  made 
with  the  intent  and  design  on  the  part  of  Muir 
to  raise  money  to  pay  the  other  notes,  is  ad- 
mitted, but  it  does  not  appear  that  they  were 
made  for  the  purpose  of  being  discounted  by 
Ketchum,  or  that  at  the  time  the  notes  were 
discounted  by  Ketchum  there  was  any  agree- 
ment that  the  avails  were  to  be  used  to  take 
up  the  other  notes.  The  referee  reports  as  a 
conclusion  of  fact  that  Ketchum,  at  the  time, 
had  good  reason  to  believe,  and  did  believe, 
that  the  avails  were  to  be  used  for  that  pur- 
pose; but  there  was  no  agreement  to  that  ef- 
fect. Nothing  occurred  at  the  time  the  first 
notes  were  indorsed  to  induce  Ketchum  &  Co. 
to  believe  that  Muir  would  not  take  up  the 
notes  at  maturity  without  their  aid.  They 
gave  their  checks  for  the  avails  of  the  notes 
discounted  by  them  in  the  usual  way  and, 
with  the  proceeds,  Burr,  the  agent  of  Muir, 
paid  up  the  notes  at  the  bank,  according  to 
Muir's  directions.  This  transaction  was  in  no 
sense  a  renewal  of  those  notes.  Ketchum  & 
Co.  could  not  renew  them.  They  were  not 
within  their  custody  or  control.  The  notes 
were  not  renewed,  but  paid  up  by  the  agent  of 
Muir. 

I  am  clearly  of  opinion  that  the  judgment 
of  the  Supreme  Court  should  be  affirmed. 

Sherman,  Senator.  The  only  question  of 
any  importance  that  arises  in  this  case  is 
whether  a  person  can  sell  his  credit  or  indorse- 
ment for  the  use  and  benefit  of  the  maker  of  a 
note,  in  the  way  found  by  the  referee  in  this 
case,  at  a  premium,  without  the  transaction 
being  pronounced  by  the  law  usurious. 

The  original  notes  were'made  for  the  pur- 
pose of  raising  money  in  N.  Y.  Of  this 
Ketchum  was  fairly  apprised.  The  bank  re- 
fused *to  discount  the  paper  without  [*461 
a  new  and  further  indorser.  Muir,  as  the 
agent  of  the  maker,  applied  to  Ketchum  to 
obtain  his  indorsement,  which  he  gave  for  a 
premium  of  2|  or  3  per  cent.  Had  Ketchum 
taken  the  notes  and  given  his  own  therefor, 
less  the  3  per  cent.,  it  would  have  been  a  bald 
case  of  usury.  Had  he  given  his  check  upon 
the  bank  for  them,  less  this  discount,  it  would 
have  been  equally  usurious.  Com.  Usury,  122; 
Lowe  v.  Mazarredo,  Id.,  175,  176;  Ackland  v. 
Pearce,  2  Camp.,  599.  But  the  argument  ia 
that  he  did  neither,  and  that,  instead  of  doing 
so,  he  indorsed  the  notes,  upon  the  strength  of 
which  alone  the  maker  was  enabled  to  obtain 
the  discount.  He  loaned  his  indorsement,  his 
obligation  upon  the  back  of  the  maker's  note 
(which  is,  to  be  sure,  conditional,  but  in  my 
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judgment  none  the  less  his  obligation,  his 
agreement  or  engagement),  to  be  used  and 
made  available  to  the  real  holder,  after  dis- 
count, as  a  contract.  And  what  is  its  nature? 
What  are  the  liabilities  and  the  engagement 
which  the  law  implies  from  it?  When  writ- 
ten out,  it  is  a  contract  as  well  known  and  de- 
fined by  the  commercial  law  as  the  maker's 
contract.  It  is  an  engagement  that  the  in- 
dorser  will  pay  the  note  to  the  holder  at  ma- 
turity, provided  the  same  is  not  paid  by  the 
maker  and  prior  indorse  r:  and  the  considera- 
tion of  the  engagement,  independent  of  the 
premium,  is  a  corresponding  obligation  upon 
the  part  of  the  prior  indorsers,  that,  in  the 
event  Ketchum  shall  be  compelled  to  pay  the 
note,  they  will  repay  him,  unless  the  maker 
shall  do  so.  This  contract,  then,  is  mutual, 
founded  upon  a  good  and  valid  consideration, 
and  is  well  known  to  the  commercial  law. 
Had  it  been  actually  written  out  at  full  length, 
over  the  name  of  Ketchum,  agreeably  to  the 
real  nature  of  the  contract  implied  by  law, 
and  been  signed  by  all  the  prior  obligors  upon 
the  paper,  as  it  might  have  been,  without  in 
the  slightest  respect  varying  the  nature  or  in- 
creasing the  amount  of  the  legal  liability  grow- 
ing out  of  the  transaction,  and  then  have  add- 
ed the  additional  inducement  in  Ketchum's 
contract  in  terms,  being  in  consideration  of  the 
receipt  from  the  hand  of  the  maker  of  the 
sum  of  9  per  cent,  a  year  upon  the  amount  of 
462*]  the  notes,  who  would  *have  hesitated 
to  pronounce  the  case  one  of  bald  and  rank 
usury. 

The  paper  at  this  stage  had  not  been  dis- 
counted,and  no  notice  was  necessary  to  Ketch- 
um. He  entered  into  the  obligation  and 
loaned  his  chose  in  action,  his  engagement,  his 
contract,  at  an  usurious  rate  of  interest.  He 
thus  obtains  a  direct  engagement  from  the 
maker  and  prior  indorsers,  which  is  available 
to  him  at  all  events  in  case  he  has  the  note  to 
pay.  that  they  would  repay  him  the  face  of  the 
note.  I  agree  wuh  Mr.  J.  Cowen  in  his  re- 
marks on  this  point:  "He  [Ketchum]  takes 
more  for  his  indorsement  than  the  bank  could 
for  the  actual  discount;  and,  in  the  meantime, 
lends  his  money  to  or  discounts  for  another  at 
the  rate  of  two  and  a  third  per  cent.,  calls  back 
the  actual  loan  at  the  end  of  the  four  months, 
and  redeems  his  indorsement  at  the  bank  by 
paying  the  principal.  I  speak  of  him  as  a 
lender,  who  will  not  let  his  $3.000  lie  idle. 
The  transaction  scarcely  varies  in  form  from 
an  original  discount  at  the  double  interest." 

But  this  was  substantially  a  loan,  and  to  re- 
gard it  in  any  other  light,  it  seems  to  me,  is  to 
shut  our  eyes  to  the  real  nature  of  the  transac- 
tion. 

It  is  not  the  case  of  a  broker,  distinct  from 
the  business  of  procuring  loans,  nor  is  it  in 
any  respect  like  the  case  of  a  stock  broker, 
who,  in  the  execution  of  the  trust  reposed  in 
him.  may  charge  a  commission  for  advances 
made.on  the  ground  of  having  performed  serv- 
ices for  his  employer. 

I  think  the  judgment  of  the  Supreme  Court 
is  erroneous  and  should  be  reversed. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Boekee,  Clark,  Uard, 
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Laiorence,  Mitchell,  Sherman,  Varney  and  Works 
—9. 

For  affirmance — Senators  Backus,  Chamber- 
lain, Deyo,  *FauUcner,  Jones,  Johnson,  [*463 
Lott,  Piatt,  Putnam  and  Rhoades — 10. 

Judgment  qffirmed.(a) 

Affirming:—*  Hill,  224. 

Reviewed— 31  N.  Y.,  617,  618. 

Cited  in— 3  N.  Y.,  445 ;  21  N.  Y.,  534 :  27  N.  Y.,  142 ; 
29  N.  Y.,  520 ;  5  Barb.,  658 ;  25  How.  Pr.,  324. 

(a)  A  majority  of  the  members  of  the  court,  it  will 
be  seen,  were  of  opinion  that  the  transaction  be- 
tween Muir  and  Ketchum,  in  reference  to  the  first 
notea  was  usurious ;  and  had  Mr.  Senator  Johnson 
thought  the  second  notes  were  connected  with  the 
first,  as  did  the  referee  and  the  Supreme  Court,  the 
judgment  would  have  been  reversed. 
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Witness  Dying  before  Cross- Examination — Testi- 
mony Should  Be  Considered — Declarations  of 
Witness  as  to  his  Interest — Cannot  Be  Used  to 
Exclude  Him. 

On  the  trial  of  a  cause  before  referees,  after  the 
direct  examination  of  a  witness  called  by  the  de- 
fendant was  closed,  they  adjourned  the  further 
hearing  to  a  future  day,  for  their  own  accommoda- 
tion, buc  with  the  consent  of  both  parties,  the 
plaintiff  saying  nothing  at  that  time  as  to  his  inten- 
tion to  cross-examine :  and  before  the  arrival  of  the 
adjourned  day  the  witness  died.  Held,  that  the  ref- 
erees had  no  right  to  reject  the  testimony  called 
out  by  the  direct  examination,  but  were  bound  to 
consider  it  in  making  their  report. 

Otherwise,  if  the  opportunity  to  cross-examine 
had  been  lost  by  the  misconduct  of  the  witness,  or 
by  the  fault  or  negligence  of  the  party  calling  him. 
Per  Walworth,  Chancellor. 

The  declaration  of  one  called  as  a  witness  cannot 
be  resorted  to  for  the  purpose  of  excluding  him  on 
the  ground  of  interest ;  though  otherwise  aa  to  the 
declarations  of  the  party  calling  him.  Per  Wal- 
worth, Chancellor. 

Citations— 1  Cow.  &  H.  Notes,  258,  n.  249;  3Cai..  85 ; 
1  Maule  &  S..  4;  4  Mod.,  146:  1  Show.,  363;  Carth., 
265;  T.  Raym..  335;  Hard.,  315;  Bull.  N.  P.,  240;  3 
Leigh.,  786 :  1  Rep.  in  Ch.,  90 ;  2  Sch.  &  L.,  158 ;  1 
Moll..  157 ;  1  P.  Wms.,  414 ;  12  Johns.,  299 ;  1  Stark. 
Ev.,  95-97,  3d  Am.  ed. 

ON  error  from  the  Supreme  Court,  where 
Joseph  Kissam,  the  defendant  in  error, 
brought  assumpsit  against  Edwin  Forrest, 
claiming  to  recover  for  work  done,  money  ex- 
pended and  materials  furnished  in  building  a 
house  at  New  Rochelle,  Westchester  Co.  The 
cause  having  been  referred,  the  hearing  was 
commenced  April  19,  1839,  and  was  continued 
from  time  to  time  until  June  following.  May 
23,  1839,  after  evidence  had  been  given  on 
the  part  of  the  plaintiff  tending  to  show  his 
right  to  recover  about  $6,000,  the  defendant 
proved  various  payments  made  during  the 
progress  of  the  work,  amounting  in  all  to  about 
$4,100,  and  then  called  William  Leggett  as  a 
*witness  to  prove  some  other  facts.  He  [*4<J4 
was  objected  to  as  interested  in  the  event  of 
the  suit,  and  certain  declarations  made  by  him 
were  relied  on  by  way  of  showing  his  interest. 
These  were,  in  substance,  that  he  was  to  oc- 
cupy the  house  in  question,  paying  the  inter- 
est on  the  cost  of  it  as  rent;  and  that  the  build- 
ing of  the  house  was  the  voluntary  act  of  the 
defendant,  out  of  friendship  to  him,  Mr.  Leg- 
gett. The  referees  allowed  Mr.  Leggett  to  l>e 
sworn,  who  gave  evidence  strongly  tending  to 
nhow  that  the  house  was  built  by  the  plaintiff 
under  a  special  agreement,  one  part  of  which 
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was  that  the  work  should  be  done  by  Septem- 
ber 1,  1888,  and  another  that  the  cost  to  the 
plaintiff  should  in  no  event  exceed  the  sum  of 
44,000.  After  the  direct  examination  of  Mr. 
Leggett  was  closed,  the  referees  proposed  an 
adjournment  for  their  own  accommodation, 
and  the  counsel  for  the  respective  parties  not 
objecting,  the  cause  was  adjourned  to  June  18, 
1839.  Before  the  arrival  of  the  day  fixed  by 
the  adjournment,  however,  Mr.  Leggett  died; 
and  the  plaintiff,  therefore,  insisted  that,  inas- 
much as  he  had  been  deprived  of  the  right  of 
cross-examination,  the  testimony  which  Mr. 
Leggett  had  given  should  be  disregarded. 
"And  thereupon  the  referees,  being  satisfied 
that  the  plaintiff  had  not  had  an  opportunity 
of  cross-examining  Mr.  Leggett  before  his 
death,  did  overrule,  reject  and  wholly  disal- 
low, as  evidence  on  the  hearing,  the  testimony 
so  given  by  him  on  his  direct  examination  ; " 
and  they  accordingly  made  a  report  in  favor  of 
the  plaintiff.  A  motion  was  afterwards  made 
in  the  court  below  to  set  aside  the  report, 
which  was  denied,  and  judgment  rendered  in 
favor  of  the  plaintiff  ;  whereupon  the  defend- 
ant sued  out  a  writ  of  error.  For  a  report  of 
the  case  in  the  court  below,  and  the  reasons 
given  for  the  decision  there  made,  see,  25 
Wend.,  Q5l,etseq. 

Mr.  C.  O'Conor,  for  the  plaintiff  in  error, 
insisted  that  the  referees  erred  in  rejecting  the 
testimony  of  Mr.  Leggett.  The  testimony  was 
competent  in  itself,  was  duly  taken  in  the 
presence  of  both  parties,  and  was  complete  in 
judgment  of  law.  Gregory  v.  Nesbitt,  5  Dana, 
422;  Clements  v.  Benjamin,  12  Johns.,  299; 
465*]  *Arundd  v.  Arundel,  1  Rep.  in  Ch.,  90; 
O'CaUaghan  v.  Murphy,  2  Sch.  &  L.,  158; 
Nolan  v.  Shannon,  1  Molloy,  157;  Ross  v.  Ches- 
ter, 1  Hagg.  Eccl.,  238,  n.  a;  Depeyster  v.  Ins. 
Co.,  2  Cai.,  88.  The  law  saves  the  direct  tes- 
timony of  deceased  witnesses  whenever  it  can 
be  done  with  reasonable  safety,  notwithstand- 
ing the  impossibility  of  preserving  the  right  to 
cross-examine  them.  1  Phil.  Ev.,  263;  Co  wen 
&  H.  Notes  to  Phil.  Ev. ,  674.  Again,  non  con- 
stat  that  the  plaintiff  below  had  any  occasion 
or  desire  to  cross-examine  the  witness.  And 
if  he  had,  it  is  submitted  that  the  opportunity 
to  do  so  was  not  lost  by  any  default  of  the  de- 
fendant below,  or  of  the  referees,  but  through 
the  plaintiff's  own  want  of  vigilance,  and  by 
the  act  of  God.  Cazenove  v.  Vaughan,  1  Maule 
&  8.,  6;  Hinds  v.  Terry,  Walker,  80.  The  de- 
fendant below,  having  exercised  his  privilege 
of  producing  and  examining  Mr.  Leggett,  had 
a  right  to  use  the  testimony  which  he  gave. 
The  privilege  of  cross-examining  belonged  to 
the  plaintiff  below,  and  was  in  a  certain  sense 
his  property.  And  although  neither  the  law 
of  the  land  nor  the  act  of  his  adversary  could 
deprive  him  of  it,  he  was  liable  to  be  deprived 
of  it  by  his  own  remissness,  or  by  the  act  of 
God.  Toml.  Die.,  tit.  "Acts Done;"  11  East. 
21;  1  Co.  R.,  94  ;  1  Gall.,  445;  1  Wh.,  39;  15 
Johns.,  351. 

Mr.  M.  T.  Reynolds,  for  the  defendant  in 
error,  relied  principally  upon  the  doctrine  ad 
vanced  and  the  authorities  cited  in  the  opinion 
of  the  court  below  delivered  in  this  case.  25 
Wend.,  651,  et  seq.  He  also  cited  and  com- 
mented on  Howard  T.  Tremain,  4  Mod. ,  146  ; 
8.  C.,  1  Salk..  278. 
052 


The  Chancellor.  Leggett  was  a  competent 
witness,  and  his  declarations  could  not  be  re- 
ceived for  the  purpose  of  disqualifying  him. 
The  cases  on  this  subject  are  collected  in 
Cowen  &  Hill's  Notes  to  Phillipp's  Evidence, 
and  show  this  to  be  the  law  ;  as  a  witness  can- 
not be  permitted  to  disqualify  himself  by  his 
own  declarations.  1  Cowen  &  H.  Notes,  258, 
n.  249.  But  the  admission  of  the  party  calling 
the  witness,  *thathe  is  interested  in  his  [*4(J6 
favor,  or  of  facts  which  show  such  an  interest, 
is  sufficient  to  exclude  the  witness,  unless  his. 
competency  is  restored  by  a  release.  The  only 
question  for  consideration  in  this  case  there- 
fore is,  whether  the  referees  were  right  in  re- 
jecting the  testimony  of  the  witness  altogether, 
on  the  ground  that  he  had  died  after  his  direct 
examination  had  been  completed,  and  before 
the  party  against  whom  he  was  called  had 
cross-examined  him. 

This  question  is  not  very  likely  to  arise  in 
common  law  courts,  where  the  cross-examina- 
tion of  the  witness  generally  immediately  fol- 
lows the  direct  examination,  and  in  the  course 
of  the  same  sitting.  And  I  have  not  been  able 
to  find  any  case  in  which  this  question  has 
arisen  and  been  decided  in  a  court  of  law.  ID 
Depeyster  v.  Ins.  Co.,  3  Cai.,  85,  the  complain- 
ant's principal  witness  was  seized  with  a  fit 
during  his  cross-examination,  but  as  neither 
party  asked  to  have  the  trial  postponed  on  that 
account,  his  evidence  went  to  the  jury  for  what 
it  was  worth,  without  objection.  And  the  only 
question  decided  by  the  court  was,  that  the 
party  calling  the  witness  was  not  entitled  to  a 
new  trial  on  that  account.  In  the  case  of  Caz- 
enove v.  Vaughan,  1  Maule  &  8. ,  4,  referred  to 
in  the  opinion  of  the  Chief  Justice,  no  such 
question  arose.  For  the  witness  in  that  case  was 
alive  and  might  still  have  been  examined  by 
the  plaintiffs,  under  a  commission,  if  the  de- 
fendant had  riot  already  had  an  opportunity  to 
cross-examine  him  and  neglected  it.  The  ex- 
amination in  that  case  had  been  taken  de  bene 
essein  chancery,  upon  a  bill  filed  there  to  obtain 
the  testimony  of  foreign  witnesses  to  be  used  in 
courts  of  law  ;  according  to  the  practice  which 
existed  before  the  common  law  courts  were 
authorized  by  statute  to  issue  commissions  for 
that  purpose.  And  what  Ld.  Ellenborough  said 
was  in  reference  to  the  rule  of  the  common  law 
in  respect  to  receiving  such  depositions.  The 
principle  upon  which  depositions  in  chancery, 
taken  upon  such  a  bill,  were  received  by  the 
common  law  courts,  was  that  they  were  the 
testimony  of  witnesses  taken  in  another  suit 
between  the  same  parties ;  and  that  the  wit- 
nesses being  dead  or  out  of  the  jurisdiction  of 
*the  court  of  common  law,  at  the  time  [*467 
of  the  trial  there,  their  depositions  in  the  for- 
mer suit  might  be  received  in  evidence,  from 
the  necessity  of  the  case,  in  the  same  manner 
as  if  their  testimony  had  been  taken  in  a  former 
suit  between  the  same  parties  in  a  court  of  com- 
mon law.  But  as  there  was,  in  fact,  no  issue 
in  the  Court  of  Chancery  upon  which  witnesses 
could  be  examined  in  the  ordinary  way  in  that 
suit,  until  the  defendant  had  put  in  his  answer, 
it  was  formerly  doubted  whether,  by  the  rules 
of  the  common  law,  the  depositions  of  a  wit- 
ness examined  de  bene  esse  in  the  chancery  suit, 
before  answer,  could  be  used  in  a  court  of 
law  ;  although  the  defendant  had  notice  of 
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such  examination  and  an  opportunity  to  attend 
and  cross-examine  the  witness.  See,  Howard 
v.  Tremaine,  4  Mod.,  146  ;  1  Show.,  363,  and 
8.  C.,  Carth.,  265 ;  see,  also,  T.  Raym.,  335  ; 
Hard.,  315  ;  and  Bull.  If.  P.,  240.  In  reference 
to  this  disputed  question,  Ld.  Ellenborough 
states  the  general  rule  of  the  common  law  upon 
the  subject  of  evidence,  to  show  that  it  had  no 
application  to  the  question  then  under  consid- 
eration, and  that  the  depositions  in  that  case 
taken  de  bene  ease  in  chancery,  and  duly  pub- 
lished, might  be  read  in  the  court  of  law.  al- 
though the  defendant's  answer  had  not  been 
put  in  to  the  bill  in  chancery.  It  is  wholly  im- 
probable, therefore,  that  the  learned  Chief  Jus- 
tice of  the  Court  of  K.  B.,  or  any  of  his  asso- 
ciate judges  who  concurred  in  the  decision  in 
the  case  of  Cazenove  v.  Vaughan,  intended  to 
express  an  opinion  upon  the  question  no.w 
under  consideration  ;  or  even  thought  of  such 
a  case.  What  he  states  as  the  general  rule  of 
the  common  law,  is  one  which  admits  of  no 
doubt.  And  as  the  rules  of  evidence  are  or 
ought  to  be  the  same  in  all  courts,  the  same 
rule  is  equally  applicable  to  the  Court  of  Chan- 
cery. But  general  rules  are  subject  to  excep- 
tions in  particular  cases,  where  the  enforcement 
of  the  general  rule  might  defeat  the  ends  of 
justice.  Thus,  the  dying  declarations  of  a 
murdered  person  are  received  in  evidence  to 
prove  the  commission  of  the  crime,  notwith- 
standing the  general  rule  that  no  evidence  shall 
be  admitted  but  what  is  or  might  be  under  the 
examination  of  both  parties.  And  in  Vass' 
case,  3  Leigh,  786,  the  General  Court  of  Vir- 
468*]  ginia  *decided  that  the  answers  of  the 
murdered  man  to  three  questions  tending  to 
show  the  guilt  of  the  accused,  and  the  con- 
sciousness of  the  murdered  man  of  his  ap- 
proaching death,  were  properly  received  in  evi- 
dence ;  although  the  dying  man  was  so  far 
gone  as  not  to  be  able  to  answer  a  fourth  ques- 
tion which  was  put  to  him. 

But  although  the  question  now  under  con- 
sideration does  not  appear  to  have  arisen,  so  as 
to  call  for  a  decision  thereof  in  our  common 
law  courts,  it  has  arisen  three  or  four  times  in 
the  Court  of  Chancery.  There,  from  the  mode 
of  taking  testimony,  the  cross-examination  of 
the  witnesses  does  not  always  follow  immedi- 
ately upon  the  close  of  their  direct  examina- 
tion. The  occurrence  of  the  death  of  a  witness 
before  the  adverse  party  has  had  an  oppor- 
tunity to  cross-examine  him  must,  of  course, 
have  been  more  frequent  in  that  court,  than  in 
those  courts  where  the  cross  examination  takes 
place  immediately.  And,  so  far  as  I  have  been 
able  to  ascertain,  the  decisions  have  uniformly 
been,  that  where  the  direct  examination  of  the 
witness  was  complete,  that  is,  where  his  testi- 
mony on  his  direct  examination  was  drawn  up 
and  read  over  to  him  and  signed,  according  to 
the  practice  of  the  court,  before  his  death,  the 
(li-jMi-iiii.il  might  be  read,  although  he  died 
before  the  adverse  party  had  an  opportunity  to 
cross-examine  him. 

The  earliest  case  on  this  subject  is  that  of 
Ld.  Arundelv.  Arundel,  which  was  decided  in 
the  time  of  Ld.  Coventry,  1634.  1  Rep.  in  Ch., 
90.  There,  a  witness  who  bad  been  examined 
for  the  plaintiff,  and  was  to  have  been  cross- 
examined  by  the  defendant,  died  before  he 
could  be  cross-examined.  Yet  the  court  or- 
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dered  his  deposition  to  stand.  In  O'CaUaghan 
v.  Murphy,  2  Sch.  &  L.,  158,  Ld.  Redesdale 
allowed  the  deposition  of  a  witness  to  be  read 
who  had  died  after  his  direct  examination  had 
been  completed,  but  before  his  cross-examina- 
tion could  be  had.  And  it  appearing  from  the 
cross  interrogatories  that  they  did  not  apply  to 
what  the  witness  had  testified  on  his  direct  ex- 
amination, nor  to  impeach  his  credit,  but  only 
to  matters  which  might  as  well  have  been 
proved  by  others,  full  credit  was  given  to  his 
deposition,  as  if  his  cross-examination  had  been 
*completed.  Ld.  Redesdale  compared  [*469 
it  to  the  case  of  a  witness  dropping  down  dead 
at  the  trial  at  Nisi  Prius,  after  his  direct  but 
before  his  cross-examination  ;  in  which  case  he 
thought  the  party  producing  the  witness  would 
not  lose  the  benefit  of  the  evidence  he  had  al- 
ready given. 

And  in  the  subsequent  case  of  Nolan  v. 
Shannon,  1  Moll.,  157,  which  came  before  Ld. 
Chancellor  Hart  about  thirty  years  later,  where 
the  witness  had  died  the  day  after  his  exam- 
ination in  chief,  and  before  he  could  be  cross- 
examined,  the  Chancellor  directed  that  the  dep- 
osition should  be  read  at  the  hearing  for 
whatever  it  was  worth  under  the  circum- 
stances, although  no  cross-examination  could 
be  had.  But,  in  allusion  to  the  practice  of  the 
Court  of  Chancery  in  requiring  the  deposition 
to  be  read  over  to  the  witness,  and  to  be  cor- 
rected and  signed  by  him  at  the  close  of  his 
direct  examination,  and  to  the  decision  of  Sir 
Joseph  Jekyll  in  Copeland  v.  Stanton,  1  P. 
Wms.,  414,  he  said,  if  the  witness  had  died 
before  he  had  signed  the  deposition,  no  use 
would  have  been  made  of  the  testimony. 

The  decision  of  the  Supreme  Court  in  Clem- 
ents v.  Benjamin,  12  Johns.,  299,  where  the 
cause  was  adjourned  on  account  of  the  sick- 
ness of  one  of  the  plaintiff's  witnesses,  before 
his  cross-examination  was  completed,  only  de- 
cided that  it  was  the  duty  of  the  party  calling 
the  witness  to  procure  his  attendance  to  com- 
plete his  examination  at  the  adjourned  day,  or 
to  show  some  reasonable  excuse  why  he  was 
not  there.  But  from  the  language  of  the  court 
it  is  evident  that  the  death  of  the  witness  in 
the  meantime  would  have  been  considered  a 
reasonable  excuse,  so  as  to  permit  his  testi- 
mony already  given  to  stand  for  what  it  was 
worth  in  point  of  credit.  The  decision  in  that 
case  was  in  accordance  with  every  day's  prac- 
tice in  the  common  law  courts,  to  require  the 
party  calling  a  witness  to  compel  his  attend- 
ance after  the  direct  examination  is  closed,  un- 
til the  adverse  party  has  a  reasonable  time  to 
cross-examine  him.  But  the  decision  has  no 
application  to  the  present  case,  where  the  ad- 
verse party  was  deprived  of  the  right  of  cross- 
examination  by  a  dispensation  of  Providence, 
without  any  fault  of  the  witness  or  neglect  of 
the  *party  who  had  called  and  exam  [*47O 
ined  the  witness  so  far  as  he  deemed  it  mate- 
rial to  examine  him  on  his  part. 

The  testimony  of  a 'witness  is  not  entitled  to 
the  same  weight  as  evidence  where  the  adverse 
party  has  not  had  an  opportunity  to  cross-ex- 
amine him,  as  it  would  have  had  if  his  exam- 
ination by  both  parties  had  been  completed  in 
full;  and  yet  in  many  cases  it  is  better  than 
secondary  evidence,  which  is  frequently  re- 
ceived, from  necessity,  to  establish  the  same 
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facts.  Thus,  if  the  only  surviving  witness  to 
a  will  should  be  called  as  a  witness  to  prove 
the  due  execution  of  the  instrument,  upon  a 
trial,  and  after  he  had,  upon  his  direct  exam- 
ination, testified  that  he  and  the  other  sub- 
scribing witnesses,  who  were  then  dead,  were 
present  when  it  was  executed  and  published  by 
the  testator,  who  was  of  sound  mind  and  mem- 
ory, and  that  they  all  subscribed  it  as  witness- 
es, in  the  testator's  presence  and  at  his  request 
and  should  then  drop  down  dead  before  he 
could  be  cross  examined,  the  proof  of  the  due 
execution  of  the  will  would  be  much  stronger 
and  more  satisfactory  than  the  secondary  evi- 
dence which  the  court  would  receive  to  estab- 
lish the  same  fact  if  this  testimony  should  be 
rejected.  For  in  that  case,  all  the  subscribing 
witnesses  to  the  will  being  dead,  if  the  testi- 
mony which  the  witness  had  just  given  was 
rejected,  the  party  wishing  to  prove  the  due 
execution  of  the  will  could  do  so,  by  merely 
calling  a  witness  and  proving  the  death  and 
handwriting  of  all  the  subscribing  witnesses 
thereto.  And  the  same  result  might  be  pro- 
duced by  rejecting  the  testimony  of  the  sub- 
scribing witness  to  a  bond  or  other  instrument 
or  the  testimony  of  a  notary  who  had  protest- 
ed a  note,  because  he  had  died  before  his  cross- 
examination.  I  think,  therefore,  the  decisions 
upon  this  question  to  which  I  have  referred, 
are  founded  in  good  sense,  and  are  conducive 
to  the  ends  of  justice;  and  that  the  court  or 
jury  before  which  such  testimony  is  used, 
should  give  to  the  same  such  weight  and  im- 
portance as  it  is  entitled  to  under  all  the  cir- 
cumstances of  the  case;  and  that  it  was  errone- 
ous to  reject  it  altogether.  But  I  admit  the  rule 
should  be  otherwise  where  the  right  to  cross- 
examine  the  witness  has  been  lost  by  the  fault 
or  negligence  of  the  party  calling  him,  or  by 
47 1*]  the  misconduct  of  the  *witness  in  de- 
parting from  the  court  without  permission,  or 
willfully  neglecting  to  attend  at  the  time  and 
place  to  which  his  examination  stands  ad- 
journed. For  allowing  the  direct  examination 
to  stand  for  any  purpose,  in  such  cases,  would 
lead  to  abuses. 

Here,  the  testimony  which  the  witness  had 
given  upon  his  direct  examination,  was  mate- 
rial for  the  party  calling  him.  And  the  ad- 
verse party,  by  consenting  to  an  adjournment, 
ran  the  risk  of  the  loss  of  the  right  of  cross- 
examination,  in  case  the  witness  should  die  in 
the  meantime.  The  party  calling  the  witness 
also  ran  the  risk  of  having  less  weight  given 
to  the  testimony  of  his  witness,  than  it  would 
have  been  entitled  to  if  he  had  lived  and  been 
cross-examined;  provided  the  force  of  his  tes- 
timony already  given  would  not  have  been  im- 
paired by  the  further  examination  of  the  wit- 
ness by  the  adverse  party. 

For  these  reasons,  I  think  the  decision  of  the 
referees  in  rejecting  the  testimony  of  Mr.  Leg- 
gett,  was  erroneous  in  point  of  law,  and  that 
the  judgment  should  be  reversed,  so  that  the 
cause  may  be  sent  back  and  decided  upon  all 
the  legal  evidence  in  the  case.  Upon  such  re- 
hearing of  the  case,  the  plaintiff  in  error  will 
of  course  be  permitted  to  prove  what  Mr.  Leg- 
gett  swore  to  on  his  direct  examination,  in 
connection  with  the  fact  that  he  died  before 
the  adverse  party  had  an  opportunity  to  cross- 
examine  him. 
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Barlow,  Senator.  The  right  of  cross-exam- 
ining a  witness,  and  the  great  value  of  it,  is 
not  denied  by  any  respectable  authority.  Star- 
kie  says:  "  The  power  given  to  the  party 
against  whom  evidence  is  offered,  of  cross  ex- 
amining the  witness  upon  whose  authority  the 
evidence  depends,  constitutes  a  strong  test  both 
of  the  ability  and  of  the  willingness  of  the 
witness  to  declare  the  truth.  By  this  means, 
the  opportunity  which  the  witness  had  of  as- 
certaining the  fact  to  which  he  testifies;  his 
ability  to  acquire  the  requisite  knowledge;  his 
powers  of  memory;  his  situation  with  respect 
to  the  parties;  his  motives,  are  all  severally 
scrutinized  and  examined;  and  under  such 
circumstances  it  must  be  very  difficult  for  a 
witness  to  interweave  a  false  *account  [*472 
so  nicely  with  the  truth  as  to  make  it  consist 
and  agree  with  all  other  circumstances  of  the 
case."  1  Stark.  Ev.,  95,  96,  3d  Am.  ed. 

But  important  as  this  right  is,  it  may  be 
waived  by  a  party  expressly  or  by  implication. 
A  party  may  waive  all  defense  to  the  most  im- 
portant issue  in  which  he  may  be  interested, 
let  the  consequences  be  what  they  may. 

No  objection  was  interposed  to  the  adjourn- 
ment, and  no  suggestion  was  then  made  to 
show  that  the  plaintiff  desired  or  intended  to 
cross  examine  Mr.  Leggett.  It  is  true,  we  may 
say  that  it  was  his  right,  and  that  it  is  to  be 
supposed  he  intended  to  exercise  it,  until  the 
contrary  appears.  But  parties  many  times 
justly  lose  rights  by  taking  a  course  which 
may  be  prejudicial  to  others,  if  allowed  to  in- 
sist upon  them.  The  defendant  completed  his 
examination  so  far  as  his  rights  were  con- 
cerned, and  had  he  offered  further  to  question 
his  witness  before  a  cross-examination,  the 
referees  might,  in  their  discretion,  have  pre- 
vented him,  and  declared  the  examination 
closed  as  to  him.  But  the  plaintiff  could,  as 
to  himself,  have  considered  it  inchoate;  as  be- 
gun but  not  completed,  and  to  be  perfected  or 
finished  by  a  cross-examination.  Still  he  could 
waive  or  deprive  himself  of  the  cross-examina- 
tion by  words,  acts  or  neglect;  and  leave  the 
testimony  introduced  as  complete  and  admissi- 
ble against  him. 

He  certainly  had  an  opportunity  to  cross- 
examine,  or  to  insist  upon  his  right  so  to  do, 
if  he  saw  fit.  And  "  It  is  sufficient  if  the  party 
against  whom  it  [the  evidence]  is  offered  has 
cross-examined,  or  has  had  the  opportunity  of 
so  doing,  being  legally  called  upon  so  to  do 
when  the  statement  was  made."  "  If  the  party 
might  have  had  the  benefit  of  a  cross-examina- 
tion in  the  course  of  a  judicial  proceeding,  it 
is  the  same  thing  as  if  he  had  actually  availed 
himself  of  the  opportunity."  1  Stark.  Ev.,  97, 
3d  Am.  ed. 

If  the  plaintiff  had  considered  it  important 
to  cross-examine  the  witness,  and  intended  to 
do  so,  he  could  have  insisted  upon  it  when  the 
adjournment  took  place,  or  made  it  manifest 
in  some  way  that  he  should  do  it  at  a  future 
time. 

*If  he  had  taken  some  early  course  [*473 
to  secure  the  attendance  of  the  witness,  either 
by  making  it  the  condition  of  an  adjournment 
that  the  defendant  should  have  him  present, 
or  issuing  a  subposna,  or  declaring  that  he  re- 
served his  privilege,  it  would  have  disproved 
the  idea  of  a  waiver  which  arises  from  the 
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course  he  pursued.  The  defendant  had  no  fur- 
ther use  for  him,  and  was  under  no  obligation 
to  subpO3na  and  pay  him  over  again,  without 
which  the  witness  would  not  have  been  bound 
to  attend  had  he  lived. 

The  consent  of  the  plaintiff  to  the  adjourn- 
ment, in  one  of  its  phases,  has  the  appearance 
of  a  professional  courtesy;  but  if  it  were,  it  can 
hardly  be  said  that,  by  way  of  reward  for  it, 
the  defendant  should  lose  the  benefit  of  his  di- 
rect examination.  The  hazard  as  to  the  right 
of  cross-examination  should  rest  upon  the  one 
who  had  it,  and  saw  fit,  inadvertently  or  other- 
wise, to  assent  to  the  delay  by  which  it  has  been 
lost,  without  reserving  it. 

In  this  case,  the  course  taken  by  the  plaint- 
iff amounted  to  a  waiver  of  his  right  to  cross- 
examine  Mr.  Leggett,  and  the  testimony  given 
on  the  direct  examination  should  be  deemed 
complete.  I  believe  there  was  error,  therefore, 
in  disallowine  the  evidence,  and  that  the  judg- 
ment should  T>e  reversed. 

Bockee,  Senator.  The  question  presented 
for  the  decision  of  this  court  is,  whether  the 
referees  did  right  "  wholly  to  overrule,  reject 
and  disallow  the  testimony  of  Mr.  Leggett, 
under  the  circumstances  appearing  in  this  case. 
There  is  no  very  conclusive  and  binding  au- 
thority to  govern  us  in  the  decision  of  this  ques- 
tion. The  opinions  of  judges  and  the  decisions 
of  courts  in  analogous  cases  have  been  some- 
what variant,  and  I  conceive  we  are  at  liberty 
to  recur  to  first  principles, and  to  establish  such 
rule  as  we  may  deem  most  reasonable  and  just. 
The  defendant  in  error  has  lost  the  benefit  of 
the  cross-examination  of  Mr.  Leggett  by  an  act 
of  Providence,  which  neither  party  could  fore- 
see or  prevent.  Shall  we  for  that  reason  wholly 
reject  and  disallow  the  testimony  given  on  the 
direct  examination?  Where  there  is  no  negli- 
gence or  default  on  either  side, can  we  imagine 
any  good  reason  for  making  one  party  suffer 
474*]  *rather  than  the  other,  by  the  decrees 
of  that  Inscrutable  Power  which  gives  life  and 
which  takes  it  away?  It  must  be  presumed  that 
the  testimony  is  important  to  the  party  who 
produces  the  witness  on  the  trial.  The  benefit 
of  the  cross  examination  is  contingent  and  un- 
certain. There  was  no  suggestion  in  this  case 
that  the  defendant  in  error  desired  to  cross- 
examine  the  witness  till  after  his  death.  It  is 
obvious  that  greater  injury  will  be  done  by  re- 
lecting  the  testimony  than  by  allowing  it.  But 
if  the  balance  was  even,  why  should  courts  of 
justice  undertake  to  relieve  one  party  at  the 
expense  of  the  other  against  those  dispensations 
of  Providence  which  are  incident  to  human  af- 
fairs ?  "As  the  tree  falls,  so  it  must  lie."  Why 
should  the  death  of  Mr.  Leggett  have  the  retro- 
active effect  to  impair  and  destroy  the  legal, 
competent  and  admissible  evidence,  given  in  a 
court  of  justice?  Is  the  evidence  less  true  be- 
cause the  witness  has  been  called  to  the  bar  of 
another  and  more  solemn  tribunal  ?  Courts 
will,  on  the  principle  of  necessity,  receive  the 
testimony  of  dying  witnesses,  even  without 
oath,  ana  where  no  opportunity  of  cross  exam- 
ination can  be  given.  The  same  necessity  ex- 
ist* where  the  witness  dies  after  his  direct  and 
before  his  cross-examination.  The  testimony  of 
the  witness  ought  not  to  be  wholly  rejected  and 
disallowed.  How  much  weight  shall  be  given  to 
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evidence  received  under  such  circumstances, 
when  the  opposite  party  has  not  had  the  oppor- 
tunity of  cross-examination,  is  another  and 
distinct  question,  depending  in  each  particular 
case  on  the  nature  of  the  examination,  and  the 
character,  capacity  and  intelligence  of  the  wit- 
ness. 

The  court  below  erred  in  holding  that  the 
referees  had  the  right  to  disregard  the  testi- 
mony, and  I  am  in  favor  of  reversing  the  judg- 
ment. 

Johnson,  Senator.  The  question  in  this  case 
is,  did  the  referees  err  in  the  rejection  of  Mr.  Leg- 
gett's  testimony?  The  Supreme  Court  thought 
not;  and  the  learned  Chief  Justice  puts  his  opin- 
ion upon  the  common  law  rule  laid  down  by  Ld. 
Ellenborough  in  Cazenove  v.  Vaughan,  1  Maule 
&  S.,  4,  where  his  Lordship  observed:  "The 
rule  of  the  common  law  is,  that  *no  [*475 
evidence  shall  be  admitted  but  what  is  or  might 
be  under  the  examination  of  both  parties;  and 
it  is  agreeable  to  common  sense,  that  what  is 
imperfect,  and,  if  I  may  so  say, but  half  an  ex- 
amination, shall  not  be  used  in  the  same  way 
as  if  it  was  complete.  But  if  the  adverse  party 
has  had  liberty  to  cross-examine,  and  has  not 
exercised  it,  the  case  is  then  the  same  in  effect 
as  if  he  had  cross  examined;  otherwise,  the  ad- 
missibility  of  the  evidence  would  be  made  to 
depend  upon  his  pleasure,  whether  he  will  cross- 
examine  or  not." 

Without  controverting  the  rule  above  stated, 
it  seems  to  me  that  the  Supreme  Court.as  well 
as  the  referees,  erred  in  assuming  that  the  evi- 
dence of  Mr.  Leggett  was  imperfect  and  in- 
complete, and  that  a  cross-examination  was  de- 
sired. If,  at  the  time  of  adjournment,  the 
defendant  in  error  did  not  desire  to  cross-ex- 
amine either  then  or  subsequently,  there  is  no 
foundation  for  saying  that  the  evidence  was 
imperfect  and  incomplete,  but  the  case  falls 
within  the  rule  laid  down  by  Ld.  Ellenborough, 
that  the  evidence  is  the  same  as  if  there  had 
been  a  cross  examination. 

It  does  not  appear  in  the  report  that  the 
slightest  intimation  was  given  by  the  defend- 
ant in  error  of  a  desire  to  cross-examine  the 
witness, until  after  his  death.  It  cannot  be  pre- 
tended that  the  defendant  had  not  an  oppor- 
tunity of  making  known  his  desire  to  cross- 
examine.if  he  wished;  and  shall  it  be  presumed 
he  did  desire  it,  and  in  this  way  deprive  the 
plaintiff  in  error  of  his  most  important  evidence? 
True,  cross-examinations  are  usual,  and  they 
are  often  of  the  utmost  importance  for  the  pur- 
pose of  eliciting  truth.  But  it  does  not  follow 
that  in  this  case  a  cross  examination  was  de- 
sired, or  that  it  would  have  resulted  in  any 
benefit  to  either  party.  Suppose  the  defendant 
in  error  did  desire  a  cross-examination,  how  is 
that  fact  to  be  ascertained  except  by  what  he 
says  or  does?  Is  it  too  much  to  require  that  he 
should  exercise  his  right  at  the  close  of  the  di- 
rect examination,  or,  at  least,  that  he  should 
then  signify  his  desire  to  do  so  at  some  future 
period?  I  think  not.  The  plaintiff  in  error  com- 
mitted no  fault,  nor  did  he  oppose  any  obstacle 
in  the  way  of  his  adversary;  and  it  seems  to  me 
a  party  who  has  called  and  'examined  [*47O 
a  witness  should  not  lose  the  benefit  of  liis  tes- 
timony through  the  want  of  vigilance  on  the 
other  side. 
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•  I  am,  therefore,  in  favor  of  a  reversal  of  the 
judgment  of  the  Supreme  Court. 

Senators  Jones  and  Scott  also  delivered 
opinions  in  favor  of  reversing  the  judgment  of 
the  Supreme  Court ;  the  former  concurring 
•with  the  Chancellor,  and  the  latter  with  Senators 
Barlow  and  Johnson. 

Senators  Putnam  and  Rhoades  delivered 
opinions  in  favor  of  affirming  the  judgment  of 
the  Supreme  Court. 

On  the  question  being  put— "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal— The  CHANCELLOR  and  Sena- 
tors Barlow,  Bartlit,  Bockee,  Burnham,  Cham- 
Berlin,  Faulkner,  Johnson,  Jones,  Lawrence, 
Lester,  Platt,  Scott,  Smith,  Strong  and  Varney— 
16. 

Forafflrmance — Senators  Backus, Porter, Put- 
nam, Rhoades,  Scovil  and  Works — 6. 

Judgment  reversed. 

Reversing— 25  Wend.,  651. 

Disapproved  and  distinguished— 2  Lans.,  370,  374. 
Commented  on— 43  N.  Y  ,  513. 
Cited  in-«3  N.  Y..  87 ;  67  N.  Y.,  397 :  12  Hun,  376 ; 
25  Hun,  274;  1  T.  &  C.,  556;  65  Wls.,  681. 


NORTHROP  c.  WRIGHT. 

WiU  of  Real  Estate— Proof  of  Its  Authenticity 
May  Be  Dispensed  with,  after  Thirty  Years — 
Adverse  Possession,  Under  Sheriff's  Deed — 
Color  of  Title — Acknowledgment  of  Deed  Taken 
in  1784. 

To  entitle  a  will  of  real  estate  to  be  read  in  evi- 
dence after  thirty  years,  without  proof  of  Its  au- 
thenticity, possession  must  appear  to  have  been 
held  in  accordance  with  its  provisions.  Per  Wai- 
worth,  Chancellor. 

After  the  lapse  of  sixty  years  from  the  date  of  the 
will,  its  execution  may  be  established  without  show- 
ing any  effort  to  procure  the  attendance  of  the  sub- 
scribing'witnesses,  as  they  may  be  presumed  to  be 
dead.  Per  Walworth,  Chancellor. 

It  will  not  be  presumed  in  such  case,  however, 
without  some  evidence  of  ineffectual  inquiry,  that 
there  are  no  persons  living  who  can  testify  to  the 
handwriting  of  the  subscribing  witnesses.  Per  Wal- 
worth, Chancellor. 

To  constitute  an  adverse  possession  of  land,  an 
477*]  entry  under  color  of  claim  of  title  Is  *sum- 
cicn  t.thoug-h  it  turns  out  afterwards  that  in  fact  the 
title  was  in  another.  Per  Walworth,  Chancellor. 

Where  a  sheriff  sells  land  upon  execution,  of 
which  the  judgment  debtor  is  in  possession  claiming 
as  owner  in  fee,  and  possession  is  held  under  the 
sheriff's  deed  for  more  than  twenty  years,  the  legal 
inference  is  that  the  possession  is  adverse  to  the 
whole  world,  unless  there  is  something  to  show  that 
the  purchaser  knew  the  judgment  debtor  had  no  ti- 
tle. Per  Walworth,  Chancellor. 

The  result  will  be  the  same  where  possession  is 
taken  and  held  under  color  of  a  conveyance  from 
the  sheriff,  although  the  conveyance  fa  not  suffi- 
cient on  its  face  to  pass  the  legal  title.  Per  Wal- 
worth, Chancellor. 

Where  a  grantor  Is  in  possession  claiming  under 
color  of  a  valid  conveyance  to  him  in  fee,  the  fact 
that  he  conveys  by  a  mere  quitclaim  deed,  or  a  deed 
without  warranty,  is  not  sufficient  to  create  a  sus- 
picion that  either  he  or  his  grantee  intends  to  aban- 
don the  former  adverse  holding.  Per  Walworth, 
Chancellor. 

The  case  is  different  where  the  grantor  is  in  pos- 
session as  a  mere  squatter,  without  any  color  or 
claim  of  title,  and  the  consideration  paid  is  wholly 
dlsproportioned  to  the  actual  value  of  the  premises. 
Per  Walworth,  Chancellor. 

One  in  possession  of  land  claiming  it  as  his  own 
under  color  of  a  title  in  fee,  may  take  a  deed  from 
a  hostile  claimant  for  the  mere  purpose  of  quieting 
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the  title,  without  abandoning  the  character  of  an 
adverse  possessor.  Per  Walworth,  Chancellor,  and 
Senator  Bockee. 

In  ejectment  for  an  undivided  part  of  a  lot  of 
land,  brought  by  N.,who  claimed  under  a  deed  from 
one  of  the  children  of  A.,  the  following  facts  ap- 
peared :  A.  died  in  possession  of  the  lot  some  time 
between  the  years  1776  and  1782,  leaving  several 
children,  to  whom  he  devised  his  real  estate,  in  gen- 
eral terms,  as  tenants  in  common.  After  his  death, 
P.,  one  of  the  children,  took  possession  of  the  lot, 
and  continued  to  hold  It  for  three  or  four  years, 
when  possession  was  taken  by  E..  but  in  what  right 
or  under  what  circumstances  did  not  appear.  E.  ex- 
ercised various  acts  of  ownership  upon  the  lot,  and 
died  possessed  of  it  in  1798,  having  devised  it  to  his 
son  M.  in  fee.  M.  entered  into  possession,  and  con- 
tinued to  hold  the  lot  until  1801.  when  it  was  sold  by 
the  sheriff  to  S.,  under  a  judgment  for  $7,000,  re- 
covered against  M.  about  a  year  before.  The  sher- 
iff's deed  recited,  among  other  things,  that  the  sum 
bid  and  paid  on  the  sale  was  $2,275,  and  that  M.  was 
seised  in  fee  of  the  lot  at  the  time  the  judgment  was 
recovered  against  him.  8.  took  possession  of  the  lot 
under  the  sheriff's  sale,  and  in  1805  sold  it  to  K.  for 
$7,900,  by  a  quitclaim  deed  purporting  to  convey  the 
entire  fee.  In  1807.  some  of  A.'s  children  and  de- 
scendants executed  a  quitclaim  deed  to  K.,  in  con- 
sideration of  $700,  but  there  was  nothing  to  show 
what  interest  they  professed  to  have  or  how  they 
derived  it,  the  deed  being  general  in  its  terms.  By 
various  other  successive  quitclaim  deeds,  each  pur- 
porting to  convey  the  entire  fee,  the  title  of  K.  be- 
came vested  in  W.,  who  was  in  possession  in  1834, 
when  this  action  was  brought.  It  was  admitted  on 
the  trial  that  K.,  and  all  the  subsequent  grantees, 
including  W.,  had  been  in  possession  under  their 
respective  deeds ;  and  W.  accordingly  defended  on 
the  ground  of  adverse  possession.  The  circuit  judge 
charged  the  jury,  among  other  things,  that  the  pos- 
session of  E.  commenced  under  very  *suspi-[*478 
clous  circumstances ;  that  the  fact  of  the  sheriff's 
sale  having  taken  place  so  soon  after  the  death  of 
E.  was  important  to  show  he  had  no  deed  ;  that  as 
the  conveyances  under  which  the  defendant  derived 
title  were  mere  quitclaim  deeds,  no  inference  could 
be  drawn  from  them  that  the  grantees  claimed  an 
absolute  right ;  and  that  the  deed  to  K.,  given  In 
1807,  clearly  showed  that  the  heirs  of  A.  made  claim 
to  the  premises.  Held,  that  the  charge  was  erro- 
neous, as  being  calculated  to  mislead  the  jury  on 
the  question  of  adverse  possession. 

A  deed  acknowledged  in  1784  may  be  read  In  evi- 
dence on  the  certificate  of  the  officer,  though  the 
certificate  does  not  state  that  the  officer  knew  the 
person  making  the  acknowledgment,  or  had  proof 
of  his  identity.  Per  Walworth,  Chancellor. 

The  decision  made  in  Brown  v.  Klmball,  25  Wend., 
259,  is  not  to  be  considered  as  settling  the  law  be- 
yond the  particular  facts  of  that  case.  Per  Wal- 
worth, Chancellor. 

Citations— 3  R.  S..  Istled..  App.,  47 ;  13  Serg.  &  R., 
356 :  9  Cow.,  530 ;  13  Wend.,  178 :  18  Johns.,  355 ;  1  R. 
S.,  760.  sec.  22 ;  1  R.  L.,  1813,  p.  369 ;  2  Van  Schaack, 
Col.  L.,  612;  25  Wend.,  259;  Act,  Feb.  4, 1814. 

ON  error  from  the  Supreme  Court,  where 
Northrop,  the  defendant  in  error,  brought 
ejectment  against  Wright,  to  recover  an  undi- 
vided third  part  of  one  eighth  of  a  lot  of  land, 
containing  about  ten  acres,  situated  on  the 
easterly  side  of  the  Bloomingdale  road,  in  the 
City  of  N.  Y.  The  cause  was  tried  at  the  N. 
Y.  Circuit,  in  March,  1837,  before  Edwards, 
G.  Judge. 

Evidence  was  given  on  the  part  of  the  plaint- 
iff tending  to  show  that  one  Arnout  Webbers 
was  in  possession  of  the  premises  at  the  time 
of  his  death,  which  occurred  between  the  years 
1776  and  1782.  The  plaintiff  also  produced  a 
paper  from  the  surrogate's  office  of  the  City 
of  N.  Y. ,  purporting  to  be  the  will  of  Arnout 
Webbers,  bearing  date  August  23.  1776,  and 
devising  his  estate,  real  and  personal,  in  gen- 
eral terms,  to  his  wife,  during  her  widowhood, 
and  afterwards  to  his  children  Hilah,  Sarah, 
Lette,  Hannah,  Oliver,  Philip  and  John,  and 
his  grandchild  Grace  Stillwell,  to  be  equally 
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divided  between  them  by  his  executor,  within 
six  months  after  the  decease  or  intermarriage 
of  his  wife.  The  will  purported  to  have  been 
executed  in  the  presence  of  three  witnesses, 
viz.  :  Oliver  Webbers,  Oliver  Webbers  and  G. 
Furman.  It  appeared  to  have  been  admitted 
to  probate  September  13,  1784,  upon  the  oath 
of  Oliver  Webbers,  who  swore,  among  other 
things,  that  he  saw  it  executed,  that  he  sub- 
scribed it  in  the  presence  of  the  testator,  that 
"he  saw  Oliver  Webbers,  one  of  the  witnesses 
to  the  will,  subscribe  his  name  as  a  witness 
479*3  thereto  in  the  testator's  presence,"  *and 
that  G.  Furman  wrote  the  will,  and  was  present 
at  the  time  of  its  execution,  but  the  "witness 
did  not  perfectly  recollect  seeing  him  subscribe 
the  same."  Letters  testamentary  were  granted 
at  the  same  time  to  Philip  Webbers,  the  testa- 
tor's son,  who  was  named  in  the  will  as  exec- 
utor. The  circuit  judge  allowed  the  will  to  be 
read  in  evidence,  without  other  proof  of  its 
execution,  and  the  defendant's  counsel  except- 
«d.  The  plaintiff  then  gave  evidence  tending 
to  show  that  Philip  Webbers  entered  into  pos- 
session of  the  premises  after  the  death  of  his 
father,  and  continued  in  possession  three  or 
four  years,  when  he  was  succeeded  by  Medcef 
Eden,  Sr.  ;  but  under  what  right  or  claim 
Eden  entered,  the  witnesses  could  not  state. 
The  plaintiff  also  gave  in  evidence  a  deed  of 
one  eighth  of  the  premises,  from  John  Webbers, 
one  of  the  sons  of  Arnout,  to  Joel  Northrop, 
dated  November  18,  1784,  purporting  to  have 
been  executed  in  the  presence  of  David  Aus- 
tin and  Samuel  Bird  as  subscribing  witnesses. 
This  deed  contained  various  erroneous  recitals 
relating  to  the  will  of  Arnout  Webbers,  and 
was  acknowledged  before  Roger  Sherman,  one 
of  the  justices  of  the  Superior  Court  of  Conn., 
December  14,  1784,  who  certified  that  John 
Webbers,  "signer  and  sealer  of  the  foregoing 
instrument,"  personally  appeared,  etc.,  "and 
acknowledged  the  same  to  be  his  free  act  and 
deed."  Seth  P.  Staples  was  called  as  a  witness 
by  the  plaintiff,  and  testified  that  Austin  and 
Bird,  the  subscribing  witnesses  to  the  deed, 
were  dead  ;  that  Austin  had  been  president  of 
the  New  Haven  Bank,  and  "witness  frequent- 
ly had  bills  of  the  bank,  which  he  presented 
at  the  bank,  and  they  were  paid  as  genuine. 
Witness  did  not  recollect  of  having  ever  seen 
the  said  Austin  or  Bird  write."  The  counsel 
for  the  defendant  objected  that  the  witness 
was  not  competent  to  testify  as  to  the  hand- 
writing of  either  Austin  or  Bird,  but  the  cir- 
cuit judge  overruled  the  objection,  and  the  de- 
fendant's counsel  excepted.  The  witness  stated 
that  he  believed  the  signature  of  Austin  to  the 
deed  was  genuine,  but  was  unable  to  speak  as 
to  the  signature  of  Bird.  The  plaintiff  offered 
to  read  the  deed  in  evidence,  which  was  ob- 
jected to  on  the  ground  that  the  proof  was  in- 
sufficient, but  the  objection  was  overruled,  and 
48O*]  the  defendant's  counsel  *again  except- 
ed. It  was  further  proved  that  Joel  Northrop, 
the  grantee  in  the  deed,  died  in  1807  or  1810. 
leaving  three  heirs,  of  whom  the  plaintiff  was 
one.  In  1830,  an  agent  of  the  plaintiff  erected 
a  house  on  the  premises,  which  was  torn  down 
by  the  defendant,  and  the  agent  turned  out  of 
possession.  This  action  was  brought  in  1834. 
The  defendant  gave  evidence  tending  to  show 
that  Medcef  Eden,  Sr.,  was  in  possession  of 
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the  premises  at  the  time  of  his  death,  which 
took  place  in  1798,  and  that  he  had  been  in  pos- 
session some  time  previously,  but  how  long  did 
not  distinctly  appear.  Some  of  the  witnesses 
spoke  of  his  having  bought  the  premises  in 
1795,  and  another  thought  "  he  owned  them 
twenty  years  before  his  death."  While  in  pos- 
session of  the  premises  he  improved  them  by 
ditching  and  draining  ;  and  on  his  death  he  de- 
vised them  to  his  son  Medcef  Eden,  Jr.,  in  fee. 
Evidence  was  given  tending  to  show  that  Med- 
cef Eden,  Jr.,  took  possession  after  the  death 
of  his  father,  and  remained  in  possession  three 
or  four  years;  and  that  he  collected  rent  for  a 
house  on  the  premises  while  he  was  in  posses- 
sion. July  7,  1801,  the  sheriff  of  the  City  and 
County  of  N.  Y.  sold  the  premises  to  W.  Bar- 
low and  J.  Sharp,  for  $2,275,  under  an  execu- 
tion against  Medcef  Eden,  Jr.,  amounting  to 
about  $7,000:  the  judgment  on  which  the  exe- 
cution issued  having  been  recovered  by  R. 
Sharp  and  J.  Sharp  in  October,  1800.  The 
sheriff 's  deed  recited,  among  other  things,  that 
Medcef  Eden,  Jr.,  was  seised  in  fee  of  the  prem- 
ises on  the  day  of  docketing  the  judgment. 
The  defendant  then  gave  in  evidence  the  fol- 
lowing quitclaim  deeds  of  the  premises,  viz.  : 
1.  A  deed  from  J.  Sharp  to  A.  Kinder  and  B. 
Bakewell,  dated  July  25,  1805,  purporting  to 
have  been  given  in  consideration  of  $3,950;  2. 
A  deed  from  A.  Diggins  and  others,  executors 
of  W.  Barlow,  to  A.  Kinder  and  B.  Bakewell, 
dated  July  25,  1805,  executed  pursuant  to  a 
power  contained  in  the  will  of  Barlow,  and  ex- 
pressing a  consideration  of  $3,950;  3.  A  deed 
from  B.  Bakewell  to  J.  Day  and  others,  in 
trust  to  sell  or  otherwise  dispose  of  the  prem- 
ises for  the  benefit  of  creditors,  dated  January 
21,  1808;  4.  A  deed  or  assignment  from  A. 
Kinder  to  Isaac  Wright  and  others,  dated  July 
6,  *1811;  5.  A  deed  from  the  above  [*481 
mentioned  trustees  and  assignees  of  A.  Kinder 
and  B.  Bakewell,  to  William  Wright,  the  de- 
fendant, dated  March  31,  1825,  reciting  a  con- 
sideration of  $900.  The  defendant  was  about 
to  show  the  possession  of  the  various  grantees 
under  these  deeds,  when  the  plaintiff  admitted 
that  "J.  Sharp  and  W.  Barlow,  and  all  the 
subsequent  grantees  of  the  premises,  including 
the  defendant,  had  been  in  possession." 

To  obviate  the  effect  of  this  evidence,  the 
plaintiff  introduced  a  deed  to  B.  Bakewell  and 
A.  Kinder,  dated  the  21st  of  December,  1807, 
executed  by  Michael  Collard  and  Letty,  his 
wife;  Hannah  Vanorder,  Sarah  Reton,  Catha- 
rine Romaine,  Margaret  Banta,  Sarah  Losey 
and  Philip  Webbers  and  Elizabeth,  his  wife. 
The  deed  purported  to  release  and  quitclaim  all 
the  interest  which  the  grantors  had  in  the  prem- 
ises in  question,  without  mentioning  what  their 
interest  was  or  from  whom  they  derived  it. 
The  consideration  mentioned  in  the  deed  was 
$700.  The  plaintiff  further  proved  that  Letty 
Collard,  Hannah  Vanorder  and  Philip  Web- 
bers, grantors  named  in  the  deed,  were  chil- 
dren of  Arnout  Webbers,  and  that  Catharine 
Romaine  and  Margaret  Banta  were  his  grand- 
children. 

The  circuit  judge,  in  charging  the  jury, said, 
among  other  things  :  "  It  appears  that  Arnout 
Webbers  was  in  possession  of  the  premises  up 
to  the  time  of  his  death,  and  it  does  not  appear 
that  any  other  person  was  in  possession  prior. 
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There  is  nothing  to  warrant  a  conclusion  that 
a  different  state  of  things  existed.  Upon  his 
death,  he  devised  the  property  in  question  to 
his  children.  In  1784,  one  of  the  heirs  sold  to 
Joel  Northrop.  He  died  leaving  three  children, 
and  the  plaintiff  is  entitled  to  one  third  of  one 
eighth  of  the  premises,  unless  he  has  lost  his 
title  by  adverse  possession.  Adverse  posses- 
sion must  be  under  a  claim  of  right.  It  is  not 
necessary  to  recapitulate:  it  is  sufficient  to  say 
that  the  defendant,  and  those  under  whom  he 
claims,  have  been  in  possession  more  than 
twenty  years,  receiving  rent.  This  generally 
would  be  sufficient.  But  in  this  case,  the  heirs 
were  tenants  in  common,  and  the  possession  of 
one  is  the  possession  of  all.  It  is  contended  on 
482*]  the  part  of  the  defendant,  *however, 
that  if  one  tenant  in  common  claims  title,  or 
ousts  his  co-tenant,  or  denies  his  right,  the  pos- 
session becomes  adverse.  This  position  is  not 
controverted  ;  but  it  remains  to  be  seen  if  the 
defendant's  possession  was  of  this  description. 
The  fact  that  the  tenant  had  used  the  premises, 
or  received  rent  for  them,  is  not  sufficient  for 
this  purpose.  If  he  had  refused  to  account,  it 
would  have  been  an  ouster  ;  but  no  such  re- 
fusal was  made.  [It  does  not  appear  that  the 
defendant  has  made  an  entry  under  a  separate 
claim.  The  defendant  alleges  that  the  deeds 
import  such  entire  claim  of  title.  If  he  could 
show  that  one  of  the  heirs  had  given  a  deed  of 
the  entire  premises,  that  might  be  sufficient  to 
found  a  claim  of  adverse  possession.  In  this 
case,  the  defendant's  title  commenced  under 
very  suspicious  circumstances.  It  is  important 
that  the  sheriff's  sale  was  so  soon  after  the 
death  of  the  elder  Eden,  to  show  the  latter  had 
no  deed.  Sharp  executed  a  deed  to  Kinder  and 
Bakewell ;  not  a  warranty  deed  ;  not  a  deed 
which  shows  he  considered  himself  as  having 
a  good  title  ;  but  a  quitclaim  deed.  The  execu- 
tors of  Barlow  executed  a  like  deed,  in  which 
there  is  nothing  to  show  they  considered  them- 
selves as  having  a  good  title.  Then  we  come 
to  the  deed  of  1807,  to  Kinder  and  Bakewell. 
This  deed  shows  that  the  heirs  of  Arnout  Web- 
bers made  claim  to  the  premises.  These  and 
all  the  subsequent  deeds  are  merely  quitclaim 
deeds,  and  from  these  the  inference  cannot  be 
drawn  that  the  defendant  or  his  grantors 
claimed  an  absolute  right."] 

The  counsel  for  the  defendant  excepted  to 
that  part  of  the  charge  included  in  brackets, on 
the  ground  that  it  was  calculated  to  mislead 
the  jury  as  to  the  character  of  the  evidence, and 
the  inferences  or  conclusions  to  be  drawn  from 
it;  and  he  requested  the  circuit  judge  to  charge 
as  follows  :  1.  That,  "The  holding  by  Eden 
and  his  son.  claiming  the  entire  premises,  was 
a  possession  adverse  to  the  whole  world;"  2. 
That,  "The  purchase  by  and  the  sheriff's  deed 
to  Sharp  and  Barlow,  and  their  entry  under  it, 
was  such  a  notorious  act  as  constituted  their 
possession  adverse  ;"  3.  That,  "  The  deed  of 
December,  1807,  of  the  entire  premises.enabled 
483*]  the  grantees,  and  those  holding  *under 
them,  to  set  up  their  possession  as  adverse  ;" 
4.  That,  "If  the  jury  found  the  defendant  had 
held  possession,  claiming  the  entire  premises, 
without  acknowledging  a  tenancy  in  common, 
it  was  equivalent  to  an  ouster,  and  the  posses- 
sion would  be  adverse  ;"  5.  That,  "  From  the 
testimony  it  appeared  the  plaintiff's  claim  was 
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founded  on  the  title  of  Arnout  Webbers  by 
prior  possession  exclusively,  and  if  the  jury 
should  so  find,  then  twenty  years  subsequent 
quiet  possession  of  the  defendant,  and  those 
under  whom  he  claims. was  sufficient  to  bar  the 
plaintiff's  claim."  The  circuit  judge  refused 
to  charge  as  requested,  and  the  defendant's 
counsel  excepted.  The  judge  was  also  request- 
ed to  charge  that  "If  the  jury  found  the  prior 
possession  of  Arnout  Webbers  or  his  heirs  had 
been  voluntarily  abandoned,  then  such  prior 
possession  did  not  establish  a  title  upon  which 
the  plaintiff  could  recover."  To  this  the  judge 
assented,  but  charged  the  jury  that  there  was 
not  a  particle  of  evidence  of  such  abandon- 
ment; and  the  defendant's  counsel  excepted. 

The  jury  found  a  verdict  for  the  plaintiff, 
and  in  July,  1840,  the  defendant  moved  for  a 
new  trial  in  the  court  below  on  a  case,  which 
motion  was  denied.  The  case  was  afterwards 
turned  into  a  bill  of  exceptions,  that  right  hav- 
ing been  reserved  at  the  trial,  and  the  defend- 
ant brought  error  to  this  court.  For  the  opin- 
ion of  the  Supreme  Court,  see  24  Wend.,  223, 
et  seq. 

Messrs.  J.  Miller  and  B.  F.  Butler,  for 
plaintiff  in  error. 

Mr.  S.  P.  Staples,  for  defendant  in  error. 

The  Chancellor.  The  learned  judge  who- 
delivered  the  opinion  of  the  Supreme  Court  in 
this  case  was  under  an  entire  mistake  in  sup- 
posing that  it  was  wholly  immaterial  whether 
the  will  of  Arnout  Webbers  was  proved  or  not. 
It  is  evident  from  the  testimony  that  A.  Web- 
bers must  have  died  before  the  Act  of  July  12, 
1782,  abolishing  the  law  of  primogeniture.  3 
R.  S.,  1st  ed.,  App.,  47.  It  is  true,  the  will  in 
question  was  not  proved  before  the  judge  of 
probates  as  a  will  of  personal  estate  until  the 
year  after  the  evacuation  of  N.  Y.  But  the 
testimony  of  Mrs.  Romaine,  who  is  [*484 
the  only  witness  that  speaks  of  the  time  of  the 
death  of  A.  Webbers,  shows  that  he  must  have 
died  previous  to  1781.  She  says  she  went  to 
the  country  before  the  British  took  possession 
of  the  city  in  1776,  and  returned  in  about  four 
years,  and  that  her  grandfather  was  then  dead. 
If  the  will  is  not  proved,  therefore,  the  title  of 
the  decedent,  if  he  had  any,  is  in  the  heirs  of 
Oliver  Webbers,  the  eldest  son;  unless  the  lat- 
ter conveyed  his  interest  in  the  premises  to  his 
brother  Philip,  who,  it  is  alleged,  occupied 
them  after  the  death  of  his  father. 

The  will  could  not  be  received  in  evidence 
after  thirty  years  without  proof,  as  the  posses- 
sion had  never  been  in  accordance  with  the  will. 
The  will  gave  the  premises  to  the  widow  of  the 
testator  during  her  widowhood;  and  yet  there 
is  not  a  particle  of  evidence  of  her  occupation 
of  the  premises,  or  that  she  survived  her  hus- 
band. It  she  died  before  him,  then  the  pos- 
session, to  be  in  accordance  with  the  will, 
should  have  been  in  Oliver,  Philip,  John,  Hi- 
lah,  Sarah,  Letty  and  Hannah,  his  children, 
and  in  Grace  Stilwell,  his  granddaughter,  or  in 
those  who  claimed  under  them.  But  the  testi- 
mony is  that  Philip  alone,  of  all  the  children 
of  the  testator  or  their  descendants,  was  ever  in 
possession  of  the  premises;  even  if  the  witness- 
es are  not  under  a  mistake  in  supposing  he  was 
in  possession.  It  is  true,  Philip  and  a  portion 
of  the  descendants  of  the  testator,  but  not  as- 
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Mr.  J.  Cowen  supposed,  all  the  representatives 
of  the  devisees  except  John;  gave  a  quitclaim 
of  their  interest  in  the  premises  to  Bakewell 
and  Kinder  in  1807.  But  there  is  nothing  to 
show  whether  they  claimed  the  premises  as  the 
devisees  of  Arnout  Webbers,  or  as  the  devisees 
or  grantees  of  his  son  Oliver  who  was  his  heir 
at  law.  Sarah  Reton  is  also  one  of  the  parties 
to  that  deed;  but  there  is  no  evidence  that  she 
was  one  of  the  devisees,  or  the  representative 
of  a  devisee,  or  that  she  claimed  under  the  de- 
vise. A  possession  taken  under  that  deed, 
therefore,  and  held  for  thirty  years,  would  not 
have  been  a  possession  in  accordance  with  the 
will,  so  as  to  entitle  the  deed  to  be  read  in  evi- 
dence to  show  that  some  other  person  was  a 
tenant  in  common  with  the  grantors.  On  the 
485*]contrary,  if  the  grantees  *had  not  been 
in  the  previous  possession  of  the  premises,  and 
had  taken  possession  under  that  deed  for  the 
first  time,  as  the  deed  did  not  profess  to  con- 
vey an  undivided  portion  of  the  premises,  that 
would  have  been  sufficient  color  of  title  to  the 
entire  lot  to  enable  the  grantees  to  set  up  an  ad- 
verse possession  as  against  the  whole  world. 
Outten  v.  Motzer,  13  Serg.  &  R.,  356;  Clapp  v. 
Bromagham,  9  Cow.  530. 

Although  from  the  lapse  of  time  it  may  be 
presumed  that  all  the  subscribing  witnesses  to 
the  will  were  dead,  the  length  of  time  was  not 
so  great  as  to  raise  a  presumption  that  there 
were  no  persons  now  in  existence  who  were  ac- 
quainted with  the  handwriting  of  such  sub- 
scribing witnesses  ;(a)  and  no  inquiry  appears 
to  have  been  made  on  that  subject.  In  the  case 
of  Jackson  v.  Waldron,  13  Wend.,  178,  this  court 
decided  that,  before  secondary  evidence  could 
be  given  of  the  execution  of  a  sealed  instrument, 
the  party  who  wished  to  establish  its  execution 
must  not  only  prove  that  diligent  search  had 
been  made  for  the  subscribing  witness,  but  also 
diligent  search  for  those  who  would  be  likely 
to  be  acquainted  with  the  handwriting  of  such 
subscribing  witness.  They  also  decided  that  a 
lapse  of  twenty-five  years  was  not  sufficient  to 
raise  a  presumption  that  the  handwriting  of  an 
obscure  female,  who  had  not  been  heard  of  for 
that  length  of  time,  could  not  be  proved.  In 
the  case  of  a  will  of  lands  it  is  still  more  im- 
portant that  diligent  inquiry  should  be  made 
for  persons  who  were  acquainted  with  the 
handwriting  of  the  subscribing  witnesses.  For 
the  proof  of  the  signature  of  the  testator,  or 
even  of  the  handwriting  of  one  of  the  subscrib- 
ing witnesses,  does  not  establish  the  fact  that 
the  will  was  attested  by  the  other  witnesses  in 
the  presence  of  the  testator,  or  that  their  names 
to  the  will  were  put  there  by  themselves.  If 
due  inquiry  had  been  made  in  this  case  for 
persons  who  were  acquainted  with  Q.  Furman 
and  his  signature,  and  no  such  persons  could 
be  found,  I  am  not  prepared  to  say  that  the 
proof  of  the  will  before  the  judge  of  probates, 
by  one  of  the  witnesses,  would  not  have  been 
48O*J  good  secondary  evidence  *from  which 
its  due  execution  in  the  presence  of  the  three 
attesting  witnesses  might  be  presumed.  To 
render  it  valid  as  a  will  of  personal  estate,  and 
to  admit  it  to  probate  as  sucb.it  was  only  nec- 
essary to  establish  the  fact  that  it  was  execut- 
ed by  the  testator,  and  no  subscribing  witness 

(a)  But  see  Cowen  &  H.  Notes  to  Pbil.Ev.,  1316,  and 
cases  cited. 
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es  were  necessary.  It  was  properly  admitted 
to  probate,  therefore,  although  the  witness 
who  was  examined  had  no  recollection  of  its 
being  witnessed  by  the  scrivener  who  drew  it, 
and  though  his  testimony  left  it  somewhat 
doubtful  whether  the  witness  meant  to  swear 
that  there  was  another  Oliver  Webbers  besides 
himself,  and  that  he  had  not  affixed  his  own 
signature  twice.  But  to  render  it  valid  as  a 
will  of  real  estate,  it  was  necessary,  as  the  law 
then  stood,  that  it  should  have  been  executed 
in  the  presence  of  and  attested  by  three  sever- 
al persons.  I  think,  therefore,  the  judge  erred 
in  admitting  the  will  in  evidence  without  some 
further  proof  as  to  who  the  subscribing  wit- 
nesses were,  when  they  died,  and  whether  their 
handwriting  was  known  by  aged  persons  who 
had  been  acquainted  with  them.  Where  no 
claim  has  been  made  under  an  alleged  will  of 
real  estate  for  more  than  fifty  years,  something 
more  than  a  mere  conjecture  that  it  was  prob- 
ably executed  and  attested  by  three  witnesses, 
should  be  required  to  admit  it  in  evidence  to 
disturb  the  possession  of  those  who  have  held 
the  premises  for  a  period  sufficiently  long  to 
bar  a  writ  of  right. 

But  even  if  this  will  was  properly  received 
in  evidence,  the  judge  who  tried  the  cause  was 
clearly  wrong  in  his  instructions  to  the  jury  ; 
which  instructions  evidently  misled  the  jury  in 
relation  to  the  law  of  the  case.  He  also  erred 
in  refusing  to  charge  the  jury,  as  he  was  re- 
quested to  do,  upon  some  of  the  questions  of 
law  propounded  by  the  defendant's  counsel. 
The  evidence  showed  that  Medcef  Eden,  the 
elder,  was  in  possession  of  and  claimed  the 
premises  at  the  time  of  his  death,  and  that  he 
devised  the  same  specifically  to  his  son  Medcef 
Eden,  the  younger,  in  fee,  in  1798,  when  he 
died.  It  also  appeared  that  this  devisee  exer- 
cised acts  of  ownership  over  the  premises  after 
the  death  of  his  father,  until  they  were  sold 
under  execution  against  the  devisee  in  July, 
1801.  The  judgment  upon  which  *that[*48  7 
sale  was  made  was  for  a  large  amount,  and  was 
recovered  or  docketed  in  October,  1800,  two 
years  after  the  death  of  the  father ;  and  the 
sheriff's  deed  recited  that  Medcef  Eden,  the 
younger,  the  devisee,  was  seised  in  fee  of  the 
premises  on  the  day  of  docketing  the  judg- 
ment, and  that  the  purchasers  at  the  sheriff  s 
sale  bid  $2,275  for  the  premises,  which,  for 
aught  that  appears,  was  then  the  full  value 
thereof.  Upon  this  state  of  facts  the  judge  in- 
structed the  jury,  in  substance,  that  the  fact 
that  the  sheriff's  sale  was  made  so  soon  after 
the  death  of  Medcef  Eden,  the  elder,  was  im- 
portant evidence  to  show  that  he  had  no  title 
to  the  premises.  The  effect  of  this  misdirec- 
tion was  to  induce  the  jury  to  suppose  that  the 
devise  of  the  premises  to  Medcef  Eden,  the 
younger,  his  entry  under  such  devise,  the  sub- 
sequent sale  of  the  premises  on  the  execution 
against  him,  the  recitals  in  the  sheriff's  deed, 
and  the  amount  of  the  bid,  were  not  sufficient 
to  authorize  the  purchasers  at  the  sheriff's  sale 
to  suppose  they  acquired  a  good  title  to  the 
premises  by  virtue  of  their  purchase,  so  as  to 
constitute  their  entry  and  possession,  under  the 
sheriff's  deed  in  1801,  a  good  adverse  posses- 
sion against  the  whole  world.  On  the  contrary, 
I  think  the  judge  should  have  charged  the  jury 
directly  the  reverse,  and  should  have  instructed 
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them,  as  requested  by  the  counsel  of  Wright, 
that  the  purchase  by  and  the  sheriff's  deed  to 
Sharp  and  Barlow,  and  the  entry  by  them, 
claiming  under  such  purchase  and  deed,  were 
such  notorious  acts  as  to  constitute  an  adverse 
possession. 

The  charge  was  also  erroneous  in  instructing 
the  jury  that  the  subsequent  deeds  being  mere- 
ly quitclaim  deeds,  no  inference  could  be 
drawn  from  them  that  the  defendant  or  his 
grantors  claimed  an  absolute  right.  The  judge 
seems  to  have  entirely  overlooked  the  fact  that 
the  consideration  paid  by  Kinder  and  Bake- 
well  for  the  premises,  to  Sharp  and  to  the  ex- 
ecutor of  Barlow,  was  $7,900  ;  the  considera- 
tion in  the  deed  from  each  being  the  one  half 
of  that  amount.  He  also  must  have  overlooked 
the  fact  that  on  none  of  the  conveyances,  sub- 
sequent to  the  sheriff's  sale,  under  which  the 
premises  devised  to  Medcef  Eden,  the  young- 
er, were  claimed,  was  there  any  deed  executed 
488*1  in  which  it  *was  usual  for  the  grant- 
ors to  insert  covenants  of  warranty,  with  the 
single  exception  of  the  deed  of  Sharp,  who 
owned  but  half  of  the  premises.  And  the  fact 
that  he  sold  his  interest  in  the  premises  at  the 
same  time  and  for  the  same  amount  as  the  ex- 
ecutors of  his  copartner  Barlow,  who  could 
not  be  required  to  convey  with  warranty, 
might  reasonably  account  for  the  omission  to 
insert  such  a  covenant  in  his  deed. 

Besides,  although  the  will  of  Medcef  Eden, 
the  elder,  which  was  given  in  evidence,  is  not 
set  out  at  length  in  the  bill  of  exceptions,  we 
know  from  the  published  reports  in  other 
suits,  that  the  devise  to  his  two  sons  of  sepa- 
rate portions  of  his  estate  in  severally  contained 
a  contingent  limitation  over  to  the  survivor  in 
case  the  one  who  should  die  first  left  no  issue. 
And  that,  of  itself,  was  a  sufficient  reason  why 
the  purchasers  at  the  sheriff's  sale  should  not 
warrant  the  title,  before  it  was  ascertained 
whether  the  devisee  of  this  property  would  or 
would  not  die  without  issue  in  the  lifetime  of  his 
brother  Joseph  Eden.  There  was  nothing  then 
in  any  of  the  deeds  through  which  the  defend- 
ants claimed  title  under  the  devisee  of  Medcef 
Eden,  the  elder,  to  create  a  doubt  in  the  mind 
of  anyone  who  was  a  party  to  such  deeds  that 
he  was  the  owner  of  the  premises  in  fee  at  the 
time  of  his  death;  as  they  had  the  right  to  pre- 
sume from  the  fact  that  he  died  in  possession, 
and  from  the  language  of  his  will.  To  consti- 
tute an  adverse  possession  of  land,  an  entry 
under  color  of  claim  of  title  is  sufficient ;  and 
it  is  wholly  immaterial  whether  the  title  after- 
wards turns  out  to  be  valid  or  invalid.  Nor  is 
it  material  whether  the  conveyance  under 
which  the  entry  is  made  does  or  does  not  con- 
tain covenants  of  warranty.  Where  the  sheriff, 
therefore,  sells  lands  upon  execution,  of  which 
land  the  judgment  debtor  is  in  possession  claim- 
ing under  a  devise  in  fee,  and  the  purchaser 
takes  possession  under  the  sheriff's  deed  and 
continues  in  possession  for  more  than  twenty 
years,  by  himself  or  his  grantees,  and  there  is 
nothing  in  the  circumstances  to  induce  a  belief 
that  the  purchaser  at  such  sale  knew  the  judg- 
ment debtor  had  no  title,  the  legal  inference  is 
that  the  possession  is  adverse  to  the  whole 
world.  And  unless  something  afterwards  oc- 
curs to  change  the  adverse  character  of  the  pos- 
489*]  session,  *the  right  of  the  real  owner  is 
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barred.  And  the  result  will  be  the  same  where 
the  entry  is  under  color  of  a  conveyance  from 
the  sheriff,  although  such  conveyance  is  not 
upon  its  face  sufficient  to  convey  the  legal  title 
to  the  land.  Jackson  v.  Newton,  18  Johns. 
355. 

And  the  fact  that  the  purchaser  from  the 
sheriff  is  afterwards  induced  to  doubt  the  va- 
lidity of  his  title  under  the  sheriff's  sale,  where 
he  continues  in  possession  under  the  same,  will 
not  destroy  the  adverse  character  of  that  pos- 
session. 

If  the  entry  under  the  sheriff's  deed  in  1801 
was  adverse  to  the  title  now  set  up  under  the 
alleged  conveyance  from  John  Webbers,  there 
was  no  evidence  in  this  case  which  could  jus- 
tify a  presumption  that  the  claim  of  title  de- 
rived under  the  will  of  Medcef  Eden,  the  elder, 
and  under  the  judgment  against  his  devisee, 
was  ever  abandoned  by  the  purchasers  at  the 
sheriff's  sale,  or  those  who  had  derived  title  to 
the  premises  under  them,  although  no  deeds 
with  warranty  of  title  have  been  given.  A  quit- 
claim deed  or  deed  without  covenants,  is  just 
as  valid  and  effectual  to  transfer  the  title  to  the 
land  as  a  deed  with  full  covenants.  And  where 
a  grantor  is  in  possession  claiming  to  be  the 
owner  of  the  premises  under  color  of  a  valid 
conveyance  to  him  in  fee,  the  fact  that  he  con- 
veys by  a  deed  without  warranty  is  not  sufficient 
to  create  a  suspicion  that  either  he  or  his  grant- 
ee intends  to  abandon  the  former  adverse  claim, 
or  to  admit  that  any  other  person  is  the  owner 
of  the  premises  or  any  part  thereof.  The  case 
is  different  where  the  grantor  in  such  a  deed 
is  in  possession  as  a  mere  squatter,  and  not  un- 
der any  claim  or  color  of  title  to  the  premises, 
and  where  the  consideration  in  the  deed  is 
wholly  disproportioned  to  the  actual  value  of 
the  premises  at  the  time.  Under  such  circum- 
stances the  jury  may  reasonably  conclude,  in 
the  absence  of  any  proof  to  induce  a  contrary 
belief,  that  the  quitclaim  deed  was  only  intend- 
ed to  transfer  the  temporary  occupancy  of  the 
premises.  But  in  this  case  there  is  not  a  par- 
ticle of  proof  that  the  $7,900  mentioned  as  the 
consideration  of  the  two  deeds  of  July,  1805, 
or  even  the  half  of  that  sum,  was  not  the  full 
value  of  the  base  or  determinable  fee  in  the  ten 
acres  devised  to  Medcef  Eden,  the  younger, 
*even  if  there  was  no  possible  doubt  of  [*49O 
the  title  of  the  devisor,  incumbered  as  that 
title  probably  was  with  the  inchoate  right  of 
dower  of  the  wife  of  the  devisee. 

Nor  was  the  taking  of  the  quitclaim  deed 
from  some  of  the  descendants  of  Arnout  Web- 
bers in  1807,  by  Kinder  and  Bakewell,  any 
evidence  that  they  intended  to  abandon  their 
claim  of  title  under  the  sheriff's  deed,  and  to 
admit  themselves  in  possession  as  tenants  in 
common  with  all  the  other  descendants  of  Ar- 
nout  Webbers,  or  those  who  might  claim  title 
under  him.  A  party  in  possession  of  land 
claiming  it  as  his  own,  under  color  of  title  in 
fee,  must  be  permitted  to  quiet  such  title  by  ob- 
taining a  conveyance  of  an  adverse  claim  in  a 
stranger,  without  destroying  his  previous  claim 
of  title  as  against  other  persons  who  do  not  claim 
under  or  through  such  stranger,  and  of  whose 
pretended  claim  the  person  in  possession  never 
heard.  Here  there  is  not  a  particle  of  proof 
that  Kinder  and  Bakewell  ever  admitted  or 
supposed  that  John  Webbers,  or  his  grantee, 
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ever  had  or  claimed  any  interest  in  the  prem- 
ises, as  tenant  in  common  with  any  of  the 
grantors  in  the  quitclaim  deed,  or  otherwise; 
or  that  even  the  grantors  themselves  had,  in 
fact,  any  valid  title  to  the  premises.  And  the 
small  consideration  expressed  in  that  quitclaim, 
as  compared  with  the  price  which  the  grantees 
had  paid  for  the  premises  two  years  before,  is 
pretty  conclusive  evidence  that  the  grantors 
themselves  had  very  little  faith  in  their  pre- 
tended claim  of  title  to  the  premises,  whether 
they  claimed  as  heirs  at  law  of  Arnout  Web- 
bers or  otherwise.  The  probability  is  that 
Kinder  and  Bakewell,  not  having  possession 
of  any  of  the  papers  of  Medcef  Eden,  the  elder, 
which,  as  purchasers  under  a  sheriff's  sale  are 
not  presumed  to  have  come  to  their  hands  or 
to  the  hands  of  their  grantors,  and  not  find- 
ing the  conveyance  under  which  he  claimed 
title  to  the  premises,  and  learning  that  Arnout 
Webbers  had  once  been  in  possession,  and  that 
these  grantors  claimed  some  interest  in  the 
premises  under  him  or  his  heir  at  law,  thought 
it  well  to  pay  this  small  sum  to  prevent  the 
necessity  of  litigating  that  claim,  without  know- 
ing whether  there  was  any  means  of  defending 
themselves  against  such  a  claim.  Taking  that 
491*]  conveyance,  therefore,  which  did  not 
profess  to  quitclaim  the  interest  of  the  grantors 
in  an  undivided  portion  of  the  premises  merely, 
but  in  the  whole  land,  did  not  destroy  the  ad- 
verse character  of  the  possession  of  the  grantees 
in  such  conveyance,  in  the  premises,  as  against 
other  persons,  of  whose  claims  as  tenants  in 
common  with  the  grantors  they  may  never 
have  heard.  And  if  This  case  had  been  submit- 
ted to  the  jury  under  a  proper  explanation  of 
the  law  of  the  case,  as  requested  by  the  defend- 
ant's counsel,  instead  of  the  misdirections  in 
point  of  law  which  I  have  noticed,  I  think 
there  can  be  no  doubt  that  the  jury  would  have 
found  that  the  possession  had  been  taken  and 
held  under  the  sheriff's  deed  and  the  other  con- 
veyances given  in  evidence  by  the  defendant, 
for  more  than  twenty-five  years,  previous  to 
the  commencement  of  this  suit  in  1834,  adverse 
to  the  claim  now  made  by  the  plaintiff  under 
the  alleged  deed  of  John  Webbers.  That  claim 
appears  to  have  slumbered  from  1784,  until  the 
trespass  committed  upon  tne  possession  of 
Wright  in  1830;  nearly  half  of  a  century.  And 
no  good  reason  is  shown  why  it  was  not  set  up 
before,  if  the  grantor  in  the  alleged  deed  or  his 
heirs  supposed  they  had  in  fact  any  interest  in 
the  premises.  Joel  Northrop,  the  grantee, 
lived  from  twenty-three  to  twenty-eight  years 
after  the  date  of  the  deed;  and  more  than  half 
of  that  time  after  Medcef  Eden,  the  elder,  took 
possession  of  the  premises,  claiming  to  have 
purchased  them  of  some  one,  according  to  the 
testimony  of  Mr.  Targee  and  others.  And  there 
is  nothing  in  the  evidence  to  show  that  J. 
Northrop  s  children  were  not  in  a  situation  to 
assert  their  rights,  if  they  had  any  under  that 
deed,  at  the  time  of  his  death.  It  is  not  a  case, 
therefore,  in  which  the  law  of  adverse  posses- 
sion, which  was  enacted  to  protect  bona  fide 
holders  of  real  estate  against  such  antiquated 
claims,  after  all  those  who  could  have  testified 
to  the  real  facts  of  the  case  were  in  their  graves, 
and  the  evidences  of  titles  may  have  been  lost, 
should  be  made  to  bend  in  favor  of  a  dormant 
claimant. 
HILL  7. 


I  think  the  objection  that  the  certificate  of 
the  judge  before  whom  the  deed  from  John 
Webbers  to  Northrop  was  acknowledged,  did 
not  state  that  he  knew  or  had  proof  of  the 
identity  *of  the  grantor,  was  not  well  [*492 
taken.  By  the  22d  section  of  the  chapter  of 
the  Revised  Statutes  relating  to  the  proof  and 
recording  of  conveyances,  etc.,  1  R.  S.,  760, 
every  conveyance  of  real  estate  which  had 
been  executed  and  acknowledged,  or  proved, 
and  certified  in  such  manner  as  to  entitle  it  to 
be  read  in  evidence,  or  recorded,  by  the  laws 
which  were  in  force  when  that  chapter  went 
into  effect,  but  which  had  not  then  been  re- 
corded, may  still  be  recorded,  or  read  in  evi- 
dence, in  the  same  manner  and  with  the  like 
effect  as  before.  And  by  the  7th  section  of  the 
Act  of  1813  Concerning  Deeds,  1  R.  L.  of  1813, 
p.  369,  as  that  section  was  amended  by  the 
Act  of  February  4,  1814,  all  deeds  which  had 
been  duly  acknowledged  previous  to  April, 
1801,  agreeably  to  any  law  of  the  State  in 
force  at  the  time  of  making  such  acknowledg- 
ment or  proof,  were  entitled  to  be  recorded  or 
read  in  evidence;  except  deeds  of  military 
bounty  lands  executed  on  or  before  May  1. 
1797.  And  under  the  laws  which  were  in 
force  previous  to  the  Act  of  February,  1797, 
relative  to  the  acknowledgment  of  deeds,  it 
was  not  necessary  for  the  officer  who  took  the 
proof  or  acknowledgment  to  state  in  his  cer 
ficate  that  he  knew  the  person  making  the  ac- 
knowledgment, or  had  proof  of  his  identity. 
Whether  there  was  any  law  in  force  in  1784 
authorizing  a  judge  of  the  Supreme  Court  of 
another  State  to  take  the  proof  or  acknowledg- 
ment of  a  deed  of  lands  in  this  State,  except 
the  5th  section  of  the  Act  of  February  16, 
1771,  2  Van  Schaack's  Laws,  612.  I  have  not 
been  able  to  ascertain.  But  no  objection  was 
taken  upon  the  trial  that  there  was  no  evidence 
of  the  fact  that  the  grantor  lived  in  Conn.,  or 
that  the  certificate  of  acknowledgment  was 
not  authenticated  in  the  manner  required  by 
such  5th  section.  If  the  attention  of  the  court 
or  the  counsel  had  been  called  to  these  specific 
objections,  the  plaintiff  might,  perhaps,  have 
obviated  them  by  proving  the  handwriting  of 
the  grantor  and  of  one  or  both  of  the  subscrib- 
ing witnesses  to  the  deed.  My  impression  also 
is  that  the  counsel  for  the  plaintiff  in  error 
abandoned  the  objection  to  the  proof  of  this 
deed  upon  the  argument  here.  It  is  not  neces- 
sary, therefore,  to  inquire  whether  the  fact 
that  the  supposed  grantor  had  mistaken  entire- 
ly the  *name  of  one  of  his  sisters,  as  [*493 
well  as  the  terms  of  the  will  under  which  the 
plaintiff  claimed,  called  for  any  further  proof 
on  the  part  of  the  latter  respecting  the  identity 
of  the  grantor  in  that  deed  as  the  son  of  Ar- 
nout Webbers.  If  the  decision  of  a  bare  ma- 
jority of  the  members  of  this  court  in  reversing 
the  decision  of  the  Supreme  Court  in  the  case 
of  Brmnn  v.  KimbaU,  25  Wend.,  259,  is  to  be 
considered  as  settling  the  law  beyond  the  par- 
ticular facts  in  that  case,  which,  in  my  opinion, 
it  does  not,  the  circumstances  to  which  I  have 
alluded  might  cast  sufficient  suspicion  upon 
this  deed  to  call  for  further  proof  of  the  iden- 
tity of  the  grantor  in  the  deed  to  Joel  North- 
rop. I  think,  however,  that  the  circumstances 
alluded  to,  in  connection  with  the  fact  that 
the  certificate  of  acknowledgment  contains  no 
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evidence  of  the  Identity  of  the  grantor,  and 
that  the  grantor  is  not  described  in  the  deed  as 
the  son  of  Arnout  Webbers,  or  as  the  John 
Webbers  who  was  one  of  the  devisees  in  the 
will,  were  all  matters  of  fact  for  the  consider- 
ation of  the  jury  in  deciding  whether  the 
grantor  in  this  deed  was  the  son  of  Arnout 
Webbers,  and  the  brother  of  Letty,  one  of  the 
daughters  of  the  testator,  whose  name  is  called 
Anna,  in  the  deed  of  1784.  And  there  is  noth- 
ing in  this  case  to  show  that  the  counsel  for 
the  defendant  Wright  were  not  allowed  the 
full  benefit  of  all  these  circumstances  of  sus- 
picion upon  the  argument  of  his  cause  before 
the  jury. 

But  for  the  errors  in  law  of  the  judge  in  re- 
ceiving the  will  in  evidence,  without  sufficient 
proof  of  the  handwriting  of  all  three  of  the 
witnesses  thereto,  or  proof  that  no  persons, 
upon  diligent  search,  could  be  found  who  were 
acquainted  with  the  handwriting  of  G.  Fur- 
man,  and  in  misdirecting  the  jury  in  his 
charge,  as  well  as  in  refusing  to  instruct  them 
in  matters  of  law  which  were  proper  for  their 
consideration,  when  requested  to  do  so  by  the 
counsel  of  the  defendant,  I  think  the  judg- 
ment of  the  court  below  was  erroneous,  and 
that  it  should  be  reversed;  and  that  a  venire 
de  now  should  be  awarded. 

Bockee,  Senator.  The  judge's  charge  seems 
to  determine  the  question  of  adverse  posses- 
sion from  circumstances  and  upon  evidence 
which  appear  to  me  very  far  from  being  con- 
494*]  elusive,  *and  a  jury  might  well  and 
rationally  have  drawn  inferences  and  come  to 
conclusions  different  from  those  of  the  learned 
judge  who  presided  at  the  trial.  It  is  stated 
in  the  judge's  charge  that  the  title  of  the  plaint- 
iff in  error  commenced  under  very  suspicious 
circumstances  in  Medcef  Eden.  I  am  unable 
to  discover,  from  any  facts  appearing  in  this 
case,  that  any  circumstances  of  suspicion  at- 
tended the  commencement  of  the  possession  of 
the  elder  Eden.  All  that  we  learn  from  the 
case  is,  that  Arnout  Webbers  first  held  the  pos- 
session, and  that  afterwards  Medcef  Eden  ap- 
peared in  possession.  The  judge  mentions 
only  one  circumstance  of  suspicion  to  show 
that  the  elder  Eden  had  no  title,  viz. :  that  the 
sale  by  virtue  of  the  judgment  and  execution 
against  the  younger  Eden  took  place  so  soon 
after  the  death  of  his  ancestor.  The  elder 
Eden  died  in  1798,  having  specifically  devised 
the  premises  in  dispute  to  his  son  Medcef.  In 
1801,  the  sheriff  of  the  City  and  County  of  N. 
Y.,  by  virtue  of  an  execution  against  Medcef 
Eden,  the  younger,  sold  these  premises  to  those 
from  whom  the  plaintiff  in  error  derives  his 
title.  Three  years  only  intervened  between 
the  death  of  the  elder  Eden  and  the  sale  by 
virtue  of  the  execution  against  his  devisee. 
This  circumstance  was  pressed  upon  the  con- 
sideration of  the  jury  as  of  great  importance 
to  show  that  Eden  had  no  deed.  It  does  not 
strike  my  mind  as  having  the  weight  of  a 
feather  in  the  scale.  That  large  estates  should 
be  speedily  dissipated  by  spendthrift  heirs,  is 
not  so  unusual  or  extraordinary  in  this  age  and 
country  as  to  create  surprise  or  raise  any  pre- 
sumption unfavorable  to  the  validity  of  the 
title  of  the  ancestor.  I  should  think  that  the 
defendant  in  this  ejectment  ought  to  stand 
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precisely  in  the  position  where  Medcef  Eden 
would  have  stood  if  the  sheriff's  sale  had  nev- 
er taken  place,  and  it  must  be  perfectly  imma- 
terial whether  such  sale  was  made  within  three 
years,  or  after  the  lapse  of  fifty  years,  from  the 
death  of  the  ancestor.  It  is  the  same  title  which 
is  now  held  by  the  grantees  of  Eden. 

Neither  can  the  circumstance  that  the  prem- 
ises were  conveyed  to  the  plaintiff  in  error  by 
successive  quitclaim  deeds,  have  any  impor- 
tant bearing  upon  this  question,  when  we  ad- 
vert to  the  fact  that  the  grantors  in  every  in- 
stance, except  that  of  the  conveyance  of  one 
*half  of  the  premises  from  Sharp  to  [*495 
Kinder  and  Bakewell,  were  acting  in  a  repre- 
sentative character,  either  as  public  officers  or 
executors  or  assignees  in  trust.  It  would  have 
been  more  strange  if  they  had  given  deeds 
with  full  covenants  of  warranty. 

It  is  claimed  on  the  part  of  the  defendant 
in  error  that  the  Collard  deed,  given  in  1807, 
to  Kinder  and  Bakewell,  established  a  tenan- 
cy in  common,  and  such  appears  to  be  the 
opinion  of  the  Supreme  Court,  as  delivered  by 
Mr.  J.  Cowen.  There  is  nothing  in  that  deed 
tending  to  show  the  existence  or  to  create  the 
relation  of  tenants  in  common  between  these 
parties.  For  aught  which  appears  in  that 
deed,  the  grantors  might  have  claimed  title 
under  the  elder  Eden,  instead  of  Arnout  Web- 
bers. The  grantees,  Kinder  and  Bakewell, 
being  in  possession  under  a  sale  by  virtue  of  a 
judgment  and  execution  against  Medcef  Eden, 
cannot,  in  my  opinion,  be  considered  as  aban- 
doning that  title  because  they  chose  to  quiet 
their  possession  by  purchasing  the  claim  of 
Collard  and  others.  I  apprehend  it  is  a  very 
forced  and  unwarranted  construction  that  they 
thereby  acknowledged  the  title  of  the  heirs  of 
Arnout  Webbers,  or  made  themselves  tenants 
in  common  with  the  plaintiffs  in  this  suit.  In 
1801,  these  premises  were  sold  by  the  sheriff  of 
N.  Y.  to  the  grantees  of  the  defendants  for  the 
consideration  of  $2,275.  In  :807,  at  which 
time  we  may  reasonably  presume  that  proper- 
ty located  as  this  was  may  have  very  greatly 
appreciated,  the  same  premises  were  conveyed 
by  Collard  and  others  by  quitclaim  deed  for 
the  consideration  of  $700.  And  yet  we  are  re- 
quired to  believe  that  the  Collard  deed  con- 
veyed the  good  title,  and  the  sheriff's  deed  the 
bad  one.  The  amount  of  the  consideration 
does  not,  indeed,  affect  the  validity  of  the  title; 
but  it  is  a  circumstance  tending  to  explain  the 
views  and  intentions  of  the  parties,  and  affords 
a  reasonable  presumption  that  Kinder  and 
Bakewell  did  not  intend  to  abandon  the  title 
under  which  they  held,  and  adopt  that  of  Col- 
lard and  others.  There  is  no  evidence  that  the 
defendants  in  the  court  below  ever  claimed 
under  the  Collard  deed,  or  recognized  the 
plaintiffs  as  their  cotenants. 

This  cause  seems  to  turn  upon  the  question 
of  adverse  possession;  *and  such  pos-  [*496 
session  has,  doubtless,  existed  for  a  sufficient 
period  of  time  to  bar  the  plaintiff's  right  of 
recovery,  unless  it  is  made  out  that  the  parties 
are  tenants  In  common.  I  think  it  cannot  be 
believed  that  the  fact  of  tenancy  in  common  is 
established  with  sufficient  clearness  of  evidence 
to  justify  the  court  in  withholding  the  ques- 
tion from  the  consideration  of  the  jury.  It  is 
not  the  necessary,  and  perhaps  not  the  rational 
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inference,  that  the  defendant  below,  by  accept- 
ing the  deed  from  Collard  and  others,  intended 
to  acknowledge  the  validity  of  their  title,  and 
make  himself  a  tenant  in  common  with  the 
plaintiff.  The  case,  however,  does  not  show 
that  the  defendant,  or  Kinder  and  Bakewell, 
ever  accepted  such  deed,  or  that  it  ever  was 
in  their  possession,  or  that  they  ever  knew  or 
acknowledged  its  existence;  still  less  that  they 
claimed  title  under  it.  How  could  they  then, 
without  any  act  on  their  part,  be  made  tenants 
in  common  with  the  plaintiff?  It  is  easy  to  see 
that  the  rule  of  law  as  expounded  by  the  court 
below  would  operate  very  mischievously.  No 
man  would  ever  dare  to  purchase  in  any  out 
standing  claim,  for  fear  of  identifying  himself 
with  a  bad  title,  and  thereby  losing  his  estate. 
The  exception  to  the  judge's  charge  that  the 
jury  were  misdirected  as  to  the  inferences  and 
conclusions  to  be  drawn  from  the  testimony  is 
well  taken.  Neither  the  quitclaim  deeds  under 
which  the  defendant  held,  nor  the  Collard 
deed  under  which  he  did  not  hold,  would  show 
that  a  possession  otherwise  adverse  was  held 
in  common  with  the  plaintiffs.  A  new  trial 
should  be  granted. 

Senator  Lett  also  delivered  an  opinion  in 
favor  of  reversing  the  judgment  of  the  Su- 
preme Court,  on  the  ground,  among  others, 
that  the  charge  of  the  circuit  judge  tended  to 
mislead  the  jury  on  the  question  of  adverse 
possession. 

Senators  Barlow  and  Hard  delivered  opin- 
ions in  favor  of  affirming  the  judgment  of  the 
Supreme  Court. 

497*]  *On  the  question  being  put—"  Shall 
this  judgment  be  reversed?" — the  members  of 
the  Court  voted  as  follows: 

For  reversal:  The  CHANCELLOR  and  Sena- 
tors Bartlit,  Bockee,  Burnham,  Chamberlin, 
Denniston,  Jones,  Lawrence,  Lott,  Mitchell.  Por- 
ter, Scott,  Scoml,  Smith,  Varney  and  Wright— 16. 

For  affirmance— Senators  Backus,  Barlow, 
Hard  and  Works — 4. 

Judgment  reversed. 

Reversing— 24  Wend.,  221. 

Cited  in— 70  N.  Y.,  316 ;  2  Hun,  4 :  7  Barb..  101 :  15 
Barb.,  491 :  32  Barb..  264 ;  4  T.  &  C.,  272 ;  5  Rob.,  717 ; 
34  Wls..  433 :  25  Cal.,  168. 


DYKERS  AND  ALSTYNE  t>.  ALLEN. 

Loan  of  Stock  Amounts  to  Sale — Pledge — Distin- 
guished front  Loan — Sale  of  Stock  by  Pledgee 
a  Violation  of  Trust — Proof  of  Usage,  Inad- 
missible. 

An  ordinary  loan  of  a  given  number  of  shares  of 
stock  in  a  corporation,  amounts  in  substance  to  a 
sale,  to  be  paid  for  in  kind  and  quantity,  and  the  ti- 


tle vests  in  the  borrower.    Per  Walworth,  Chancel- 
lor. 

Otherwise,  if  the  stock,  instead  of  being  loaned,is 
pledged ;  a  pledge  being  for  security,  and  not  for 
use.  Per  Walworth,  Chancellor,  and  Wright,  Sen- 
ator. 

Accordingly,  if  the  pledgee  sells  the  stock  before 
the  debt  becomes  due,  it  is  a  violation  of  his  trust, 
although  he  afterwards  purchases  other  stock  of  the 
same  kind  and  value  to  be  returned,  unless  there  is 
some  agreement,  either  express  or  implied,  that  he 
may  do  so.  Per  Walworth,  Chancelbtr. 

A.  borrowed  money  of  D.,  a  stock  broker,  on  a 
note  dated  January  19,  1839,  payable  in  sixty  days : 
the  note  stating  that  the  former  had  deposited  with 
the  latter  two  hundred  and  fifty  shares  of  the  stock 
of  a  certain  bank  as  collateral  security,  with  author- 
ity to  sell  the  same,  at  the  Board  of  Brokers,  if  the 
note  was  not  paid  at  maturity.  In  an  action  by  A. 
against  D.,  after  the  note  fell  due,  alleging  an  ille- 
gal disposition  of  the  stock,  it  appeared  that,  upon 
the  giving  of  the  note,  the  stock  was  immediately 
entered  on  the  books  of  the  bank  in  D.'s  name, 
without  any  mark  distinguishing  it  from  other  stock 
owned  by  him  in  the  same  institution ;  that,  Feb- 
ruary 25,  1839.  D.  had  but  seventy-two  shares  of 
stock  standing  in  his  name  upon  the  books  of  the 
bank,  the  residue  having  been  pledged  as  collateral 
security  for  loans  made  to  him  ;  that  stock  of  the 
same  kind  was  then  selling  for  $99.50  per  share, 
though  previously,  and  ever  since,  the  market 
price  was  considerably  less :  and  that  after  the  note 
fell  due,  the  seventy-two  shares  were  sold,  and  the 
proceeds  applied  upon  it.  Held,  that  A.  was  enti- 
tled to  recover  for  all  the  stock  deposited,  except 
the  seventy-two  shares,  at  the  rate  of  $99.50  per 
share,  though  he  had  neither  paid  nor  tendered  the 
balance  due  on  the  note. 

D.  offered  to  prove  on  the  trial  that  where  stock 
was  deposited  with  brokers  as  collateral  *se-  [*498 
curity.  it  was  the  general  usage  for  them  to  hypoth- 
ecate or  dispose  of  it  at  pleasure,  and  on  payment 
or  tender  of  the  principal  debt,  to  return  an  equal 
number  of  shares  of  the  same  kind.  Held,  that  the 
usage  was  not  only  contrary  to  law,  but  inconsist- 
ent with  the  contract  between  the  parties,  and  that 
the  evidence  was  therefore  inadmissible. 

The  contract  did  not  give  D.  the  right  of  selling 
the  stock  secretly  at  the  Board  of  Brokers  in  any 
event,  but  he  was  bound  to  put  it  up  openly,  and 
offer  it  to  the  highest  bidder,  stating  that  it  was 
pledged  to  secure  the  note,  with  authority  to  sell, 
etc.  Per  Walworth.  Chancellor. 

Citations— 3  Erek.  Inst.  tit.  1,  sec.  18 :  4  Johns.  Ch., 
490;  10  Mod.,  499 ;  4  Kent.  Com..  138 ;  2  Kent,  Com., 
579. 

ON  error  from  the  Supreme  Court.   For  a  re- 
port of  the  case  in  that  court,  and  the  opin- 
ion there  delivered,  see,  3  Hill,  593,  el  seq.     It 
was  argued  here  by, 

Messrs.  A.  D.  Logan  and  G.  Wood,  for 
plaintiffs  in  error,  and 

Messrs.  A.  Crist  and  B.  F.  Butler,  for 
defendant  in  error. 

The  Chancellor.  The  difference  between 
fungibles,  or  things  loaned  to  be  returned  in 
kind  and  things  which  are  loaned  to  be  re- 
turned in  the  same  articles  specifically,  does 
not  arise  for  consideration  in  this  case.  There 
is  no  doubt  that,  upon  an  ordinary  loan  of 
one  hundred  shares  of  the  stock  of  a  partic- 
ular corporation,  or  of  other  stock  of  the  like 
nature,  where  one  share  of  the  stock  is  just  as 
good  as  another,  it  would  only  be  necessary  to 


Norm.— Stock—  Pledge— Saleby  pledgee— Damages— 
Usage. 

As  to  when  pledgee  may  sell— Distinction  between 
l>\ttlgc  and  mortgage.  Sec,  Cortelyou  v.  Lansing,  2 
Cat.  Caa.,  200,  note. 

As  to  the  measure  of  damages  in  an  action  for  the 
-conversion  of  property  of  fluctuating  value.  Some 
cases  hold  that  the  value  of  the  property,  at  the  time 
of  the  conversion,  with  interest,  is  the  proper 
amount  to  be  it-covered,  while  other  cases  hold 
that  the  highest  market  value  between  the  time  of 
the  conversion  and  tin-  commencement  of  tbo  suit, 
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should  be  allowed.  For  full  discussion.  se«  3  Suth- 
erland, on  Damages,  496,  et  «<•</. 

The  tendency  of  the  more  recent  cases  seems 
somewhat  against  this  last  rule  above  atated.but  tho 
former  is  very  far  from  boing  universally  accepted. 
Sw,  Matthews  v.  Coe.  49  N.  V..  57 :  Lobdcll  v.  Stow- 
ell,  M  N.  Y..  70:  Baker  v.  Drak«>,  53  N.Y.,  211 :  Orms- 
by  v.  Vermont  Topper  Mining  Co.,  56  N.  Y.,  «23; 
Tyng  v.  Com.  Warehouse  Co.,  56  N.  Y.,  308  ;  Princo 
v.  Conner.  69  N.  Y..  608 :  W«>hlo  v.  Havlland,  69  N. Y., 
448 :  Clark  v.  Pinney.  7  Cow..  OKI,  n<ite. 

Usage- Evidence  of.  Dawaon  v.Kittle,4  Hill,  107, note. 
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return  the  same  amount  of  stock  in  kind.  The 
loan  in  such  a  case  is  in  substance  a  sale,  to  be 
repaid  in  kind  and  quantity,  and  the  title  to 
the  f  ungibles  loaned  is  immediately  transferred 
to  the  T)crrower;  whereas  upon  the  loan  of 
specific  articles  to  be  returned  in  specie,  the 
title  remains  in  the  lender,  and  the  borrower 
is  only  entitled  to  the  temporary  use  thereof. 
8  Ersk.  Inst.,  tit.  1,  sec.  18. 

But  fungibles,  or  such  articles  as  are  capa- 
ble of  being  estimated  generally  by  weight, 
number  or  measure,  do  not,  when  deposited 
as  a  pledge,  become  the  property  of  the 
pledgee,  as  they  do  upon  a  loan  of  them.  For 
the  pledge  is  not  for  use,  but  merely  as  a  se- 
curity. If  the  pledgee,  therefore,  sells  the 
pledge  without  authority,  it  is  a  violation  of 
his  trust,  although  he  afterwards  purchases 
other  articles  of  the  same  kind  and  value,  to 
499*J  *be  returned  to  the  pledger;  unless 
there  is  some  agreement,  either  express  or  im- 
plied, between  the  parties,  that  he  shall  be  per- 
mitted to  do  so.  Such  is  the  effect  of  the  de- 
cision of  Chancellor  Kent  in  the  case  of  Nourse 
v.  Prime,  4  Johns.  Gh.,  490.  For  there,  the 
whole  number  of  shares  of  stock  deposited 
with  the  defendants  remained  standing  in  their 
names  and  under  their  control,  until  they  were 
sold  under  the  authority  and  pursuant  to  the 
directions  of  the  contract.  In  the  case  under 
consideration,  there  was  no  express  agreement 
that  the  pledgees  should  be  permitted  to  sell 
the  stock  before  the  note  became  payable.  And 
the  express  contract  contained  in  the  note  it 
self,  that  they  should  be  at  liberty  to  sell  the 
stock  after  a  certain  specified  time,  and  in  a 
particular  manner,  precluded  the  idea  of  any 
implied  authority  to  sell  before  the  note  be- 
came due,  or  at  any  other  place  than  at  the 
Board  of  Brokers. 

The  judge  also  properly  rejected  the  evi- 
dence offered  to  prove  a  custom  of  the  brokers 
in  Wall  St.  in  opposition  to  the  general  law  of 
the  State;  and  which  custom  was  wholly  in- 
consistent with  the  written  contract  between 
these  parties.  In  the  case  of  Le  Croy  v.  East- 
man, 10  Mod.,  499,  relative  to  the  South  Sea 
stock,  the  trustee  had  mortgaged  the  trust 
funds.  But  as  the  cestui  que  trust  had  not  been 
injured  thereby,  and  the  trustee  had  not  re- 
ceived the  benefit  of  a  sale  of  the  stock  before 
the  bubble  burst,  the  court  very  properly  re- 
fused to  charge  the  latter  with  a  mere  fictitious 
value  of  a  worthless  stock.  It  is  evident,  how- 
ever, from  the  language  of  the  court  in  that 
case,  that  if  the  trustee  had  in  fact,  sold  the 
stock  while  it  was  worth  in  the  market  600  per 
cent,  and  had  received  that  amount  upon  the 
sale,  he  would  have  been  compelled  to  account 
for  the  same  to  the  cestui  que  trust 

The  authority  to  sell  the  stock  in  question  at 
the  Board  of  Brokers,  for  the  payment  of  the 
debt,  if  such  debt  was  not  paid  when  it  be- 
came due,  did  not  authorize  the  pledgees,  even 
if  they  had  retained  the  stock  in  their  own 
hands,  to  put  the  same  up  secretly.  But  they 
should  have  put  up  the  stock  openly,  and  of- 
fered it  for  sale  to  the  highest  bidder,  at  the 
Board  of  Brokers;  stating  that  it  was  stock 
which  had  been  pledged  for  the  security  of 
5OO*]  *this  debt,  and  with  authority  to  sell 
it  at  the  Board  of  Brokers  if  the  debt  was  not 
paid.  In  this  way  only  the  stock  would  be 
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likely  to  bring  it*  fair  market  value  at  the 
time  it  was  offered  for  sale.  And  in  this  way 
alone  could  it  be  known  that  it  was  honestly 
and  fairly  sold,  and  that  it  was  not  purchased 
in  for  the  benefit  of  the  pledgees  by  some  se- 
cret understanding  between  them  and  the  pur- 
chasers. It  is  a  well  known  fact  that  share* 
of  stock  are  constantly  sold  at  the  Board  of 
Brokers,  which  shares  exist  only  in  the  imag- 
ination of  the  nominal  buyers  and  sellers. 
Such  sales,  as  everybody  knows,  are  not  legal- 
ly binding  upon  either  party.  When  a  real 
sale,  therefore,  is  to  be  made  at  the  Board  of 
Brokers,  of  shares  of  stock  which  have  an  act- 
ual existence,  and  which  have  been  pledged 
for  the  payment  of  a  debt,  with  authority  to 
sell  them  at  that  Board,  the  stock  should  be 
specifically  described  at  the  time  of  such  sale, 
as  so  many  shares  standing  in  the  name  of  the 
pledgee  and  sold  on  account  of  the  pledger  ; 
so  that  if  a  full  price  is  obtained  for  it  on  such 
sale,  the  pledger  of  the  stock  may  know  that 
he  is  entitled  to  the  benefit  of  the  sale.  For 
without  such  specification,  the  sale,  if  an  ad- 
vantageous one.  may  be  put  down  as  a  sale  of 
stocks  of  the  pledgee,  and  which  have  been 
sold  on  his  own  account.  Secret  sales,  there- 
fore, cannot  be  sustained  under  such  an  agree- 
ment or  authority. 

I  think  there  was  no  error  in  the  decisions 
of  the  judge  at  the  circuit  upon  any  of  the 
questions  raised  there.  The  judgment  of  the 
Supreme  Court  should,  therefore,  be  affirmed. 

Wright,  Senator.  This  is  to  my  mind  a. 
very  plain  case.  Allen  was  the  owner  of  two 
hundred  and  fifty  shares  of  the  stock  of  the 
North  American  Trust  and  Banking  Company. 
He  made  Hallett  his  agent  to  procure  a  loan, 
upon  a  pledge  of  this  stock.  Hallett  negotiated 
a  loan  with  the  plaintiffs  in  error,  and  they 
advanced  to  him  $21,000,  and  took  from  him 
a  note  or  contract  to  pay  the  money  in  sixty 
days,  with  interest  at  7  per  cent.  In  the  note 
or  contract  it  is  stated  that  Hallett  has  depos- 
ited with  them  the  stock  as  collateral  security,, 
with  authority  to  sell  the  same  on  the  non-per- 
formance of  his  promise  *to  pay  the  [*5O1 
money  loaned.  The  case  shows  that,  during 
the  running  of  this  note,  the  plaintiffs  in  error 
had  not  under  their  control,  as  owners,  two- 
hundred  shares  of  this  stock;  and  the  question 
is,  whether  they  are  liable  to  Allen  for  a  breach 
of  trust  in  parting  with  his  stock  before  the 
expiration  of  the  time  of  payment  mentioned 
in  the  note. 

Even  had  there  been  no  written  agreement 
in  this  case,  and  the  stock  had  been  pledged 
for  repayment  of  the  moneys  advanced,  the 
plaintiffs  could  not  have  sold  or  parted  with  it 
absolutely  until  the  time  for  redemption  ex- 
pired, and  then  only  by  a  judicial  sale.  The 
pledger  of  property  has  no  authority  to  sell 
the  pledge  until  there  is  a  forfeiture  ;  4  Kent, 
Com.,  138;  although  he  may  assign  it,  and  the 
assignee  will  take  subject  to  all  the  responsi- 
bilities of  the  pledgee.  2  Kent,  Com.,  579.  But. 
here  is  a  written  agreement,  which,  as  I  read 
it,  expressly  prohibits  the  sale  of  this  stock  be- 
fore the  time  limited  for  the  payment  of  the 
money.  And  I  know  of  no  rule  of  law  which 
will  confer  upon  a  stock  broker  in  Wall  St. 
any  greater  authority  over  a  pledge  than  ia 

HILL  7. 


1844 


YOUNG  v.  RUMMELL.      SUPERVISORS  OP  NIAGARA  v.  THE  PEOPLE. 


501 


given  by  law  to  a  pledgee  of  property  else- 
where. If  this  had  been  a  pledge  of  a  valuable 
diamond,  instead  of  stock,  under  a  written  con- 
tract not  to  sell  the  thing  pledged  until  there 
was  a  failure  to  pay  the  loan  obtained  upon  it, 
I  doubt  whether  the  plaintiffs  in  error  would 
have  interposed  a  defense  to  a  suit  for  an  al- 
leged sale  before  the  expiration  of  the  time  for 
redemption. 

But  it  was  insisted  upon  the  argument  that 
the  usage  of  stock  jobbers  in  Wall  St.,  to  hy- 
pothecate or  repledge  stock  taken  by  them 
upon  a  loan,  formed  a  part  of  the  contract  in 
question,  and  an  authority  for  the  course  pur- 
sued by  the  plaintiffs  in  error.  It  is  a  suf- 
ficient answer  to  this  to  say,  that  no  such  au- 
thority is  reserved  in  the  written  contract;  and 
to  allow  the  usages  of  Wall  St.  to  control  the 
general  law  in  relation  to  any  matter,  might 
result  in  the  establishment  of  principles  not 
always  in  accordance  with  sound  morals.  I 
prefer  that  legal  principles  should  have  an 
universal  application,  and  that  contracts  should 
receive  the  same  interpretation  in  the  thronged 
5O2*]  *and  busy  mart  of  our  commercial  me- 
tropolis that  they  do  elsewhere. 

I  do  not  deem  it  necessary  in  the  decision  of 
this  cause  to  go  into  an  elaborate  examination 
of  the  abstruse  and  technical  reasoning  to  be 
found  in  the  Scotch  law  books,  referred  to 
upon  the  argument,  relating  to  the  doctrine  of 
f ungibles.  Suffice  it  to  say,  that  the  doctrine 
has  reference  to  the  loan  of  things  which  are 
to  be  used,  as  money,  corn,  wine,  etc.,  and 
hence  a  disposition  of  them  by  the  pledgee  is 
not  inconsistent  with  the  contract  of  loan .  A 
loan  of  money,  corn  or  wine,  presupposes  that 
the  article  loaned  will  be  used,  and  a  return 
made,  not  of  the  article  itself,  but  in  kind.  In 
the  case  of  the  stock  parted  with  by  Allen,  to 
secure  the  money  advanced  upon  it,  there  is 
nothing  resembling  a  loan.  It  is  strictly  a 
pledge  of  the  stock;  and  hence  all  the  learning 
in  relation  to  the  doctrine  of  fungibles  is  in- 
applicable. 

I  am  entirely  satisfied  with  the  decision  of 
the  Supreme  Court,  and  shall  vote  for  an  af- 
firmance of  the  judgment. 

Senator  Scott  delivered  an  opinion  in  favor 
of  reversing  the  judgment  of  the  Supreme 
Court.  And, 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?"  all  the  members  of  the 
Court,  eighteen  in  number,  voted  for  affirm- 
ance, except  Senator  Scott. 

Judgment  affirmed. 

AfflrminR-3  Hill,  568. 

Corporation— Loan  or  pledge  of  stock— Sate  by 
pledgee.  Criticised  anddistinKulshed-27  N.  Y.,  375. 

Dlatinguiabed-SJ  N.  Y.,  223 ;  13  Am.  Rep..  518. 

Reviewed— 2  N.  Y.,  446.  449;  51  Am.  Dec.,  308,  311 ; 
«  N.  W.  Rep.,  444. 

Explalned-18  N.  Y..  400. 

Cited  in— 46  N.  Y.,  720 :  49  Barb.,  471 ;  55  Barb..  86  ; 
86 How.  Pr., 295:  4  Abb.  Pr.,110:  6  Abb.  N.  8..  803 ;  1 
Sandf.,  357  ;  6  Ducr.  81.  587  :  3  Boa..  257  ;  5  Rob.,  513; 

4  Bin..  172  ;  10  Allen.  507  ;  63  Me.,  107  ;  18  Am.  Rep., 
JOIjSN.W.  Rep..  37. 

Pledge  or  bailment— Return  of  vpeciKc  thing  re- 
ceived. Cited  in-2  N.  Y.,  157 :  85  How.  Pr.,  96;  9 
Be*.,  326. 

Evidence  of  usage—  Admwitrttity  of.    Explained— 

5  Duer,  33. 

Cited  in— 34  N.  Y.,  422 ;  8  Lana.,  97,  n.;  46  How.  Pr., 
120 ;  3  Rob.,  426  ;  5  Wall.  6HO ;  100  U.  S.,  682. 
Alao  cited  in— 19  N.  Y.,  511 ;  7  Boa.,  537. 
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*YOUNG  v.  RUMMELL.       [*5OS 

Pleading  and  Evidence  in  Justice  Court — Suit 
in,  Although  Tried  on  Merits,  When  Not  a  Bar. 

Where  the  declaration  in  a  justice's  court  was 
"for  moneys  due  on  contract  (lost  by  fire),  damages 
for  the  non-performance  of  contract,"  etc.,  and  the 
defendant,  instead  of  calling-  for  a  more  full  state- 
ment of  the  cause  of  action,  pleaded  the  greneral  is- 
sue ;  held,  that  the  plaintiff  might  give  in  evidence 
a  written  contract  between  him  and  the  defendant 
for  the  conveyance  of  lands,  and  recover  the  money 
due  thereon. 

Though  a  suit  be  tried  on  its  merits  before  a  jus- 
tice and  submitted  for  his  decision,  yet,  if  he  omit 
to  render  judgment  therein,  the  proceeding  will 
form  no  bar  to  a  second  action  for  the  same  cause. 

ON  ERROR  from  the  Supreme  Court.     For 
a  report  of  the  case  in  that  court,  together 
with  the  opinion  there  delivered,  see,  5  Hill. 
60,  et  seg.     It  was  argued  here  by, 

Mews.  E.  Cook  and  D.  Tillinghast,  for 
plaintiff  in  error,  and 
Mr.  J.  G.  Masten.  for  defendant  in  error. 

^  Senators  Barlow,  Lott  and  Wright  de- 
livered opinions  concurring  in  the  view  taken 
of  the  case  by  the  Supreme  Court.  And, 

On  the  question  being  put— "Shall  this  judg- 
ment be  reversed?"  all  the  members  of  the 
Court  present  who  heard  the  argument,  twenty 
in  number,  voted  for  affirming,  except  Senator 
Putnam,  who  voted  to  reverse. 

Judgment  affirmed. 

Affirming— 5  Hill,  60. 
Same  case— 2  Hill,  478. 

Cited  in-41  How.  Pr.,  36 ;  4  Abb.  N.  C.,  192 ;  3  Daly. 
451 ;  23  Ohio  St.,  562. 


*THE  BOARD  OF  SUPERVISORS  [*5O4 
OF  THE  COUNTY  OF  NIAGARA 

v. 
THE  PEOPLE,  exrel.  MCMASTER&  HARVEY. 

Corporations — Associations  under  General  Bank- 
ing Law,  Are — Affidavit  to  Have  Name  Strick- 
en from  Assessment  RoU. 

Associations  formed  under  the  general  Banking 
Law  are  corporations  within  the  meaning  of  1  R.  S., 
414,  sec.  1,  and  liable  to  taxation  on  their  capital. 

To  entitle  a  corporation  to  have  its  name  stricken 
from  the  assessment  roll,  pursuant  to  1  R.  S.,  416, 
aec.  9,  the  affidavit  presented  to  the  Board  of  Su- 
pervisors must  show  that  the  company  is  not  in  the 
receipt  of  any  profits  or  income ;  an  affidavit  show- 
ing that  it  is  not  in  the  receipt  of  any  net  profits  or 
income  is  insufficient.  Seinble. 

Citationa-1  Hill.  616,  630 ;  22  Wend..  22,  71 :  23 
Wend.,  103 ;  4  Hill,  384 ;  Colly.  Part.,  2,  seca.  15-23. 

ON  error  from  the  Supreme  Court,  where 
judgment  was  rendered  against  The  Board 
of  Supervisors  of  Niagara  Co.,  now  plaintiffs 
in  error.  For  a  report  of  the  case  in  that  court, 
and  the  opinion  there  delivered,  see,  4  Hill.  20, 
et  sea.  It  was  argued  here  by. 

Messrs.  A.  Bradley  and  G.  Wood,  for 
plaintiffs  in  error,  and 

Messrs.  E.  J.  Chase  and  A.  Taber,  for 
defendants  in  error. 

The  counsel  for  the  plaintiffs  in  error  con- 
tended that  banking  institutions  organized  un- 
der the  Act  of  April  18,  1888.  are  not  liable  to 
taxation  under  1  R  8.,  414,  sec.  1,  ft  «fq.,  for 
the  following  reasons,  viz.:  I.  Thc-v  are  not 
"moneyed  or  stock  corporations";  Warner  v. 
Beert,  28  Wend.,  103;  Purdy  v.  Peo]>U,  4  Hill, 
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384;  Const,  of  N.  Y.,  art.  7,  sec.  9;  and  2.  If 
they  are,  the  history  of  the  Act  of  1888,  as  well 
as  the  provisions  it  contains,  show  clearly  the 
intention  of  the  Legislature  that  they  should 
not  be  taxed  as  "moneyed  or  stock  corpora- 
tions." 

Bockee,  Senator.  The  Supreme  Court  have 
assumed  in  this  case  that  banking  associations, 
formed  under  the  Act  of  1838,  are  corporations, 
upon  the  authority  of  the  case  of  People  v. 
Trustees  of  Watertown,  1  Hill,  616.  That  case 
is  based  upon  Thomas  v.  Dakin,  22  Wend.,  22, 
in  which  the  Supreme  Court  decided  in  favor 
-of  the  constitutionality  of  this  law,  solely  upon 
5O5*]  the  ground  that  *it  did  not  appear  to 
them  judicially  to  have  been  passed  as  a  ma- 
jority bill.  Had  that  fact  appeared,  as  it  does 
in  this  case,  by  the  pleadings,  the  court  would 
have  held  the  law  to  be  unconstitutional.  In 
the  subsequent  case  of  Warner  v.  Beers,  23 
Wend.,  103,  in  which  the  fact  appeared  on  the 
record  that  the  law  was  passed  by  a  vote  of 
less  than  two  thirds,  this  court  decided  by  res- 
olution: 1.  That  the  Legislature  has  power  to 
pass  such  a  law  by  a  majority  bill;  and  2.  That 
these  associations  are  not  bodies  politic  and 
corporate  within  the  spirit  and  meaning  of  the 
Constitution. 

The  authority  from  which  the  Supreme 
Court  have  taken  it  for  granted  that  these  in- 
stitutions are  corporations,  seems  entirely  to 
fail.  So  far  from  this  court  having  sanctioned 
the  doctrine  of  the  Supreme  Court  in  Thomas 
v.  Dakin,  they  have,  in  the  subsequent  case  of 
Warner  v.  Beers,  established  one  if  not  two 
propositions  exactly  antagonistical  to  those  of 
the  Supreme  Court.  This  court  decided  that 
these  associations  were  lawfully  created  by  the 
Legislature,  and  that  they  are  not  bodies  poli- 
tic and  corporate,  within  the  spirit  and  mean- 
ing of  the  Constitution;  and  I  am  unable  to 
see  how  they  can  be  moneyed  corporations 
within  the  letter  or  the  spirit  of  the  Act  for  the 
assessment  and  collection  of  taxes.  These  as- 
sociations did  not  exist  when  the  Legislature 
passed  the  Act  subjecting  moneyed  corpora- 
tions to  the  particular  mode  of  assessment  on 
their  capital  specified  in  the  Act.  It  is  clear, 
therefore,  that  the  Legislature  could  not  have 
had  these  associations  in  view  in  making  the 
special  provisions  applicable  to  moneyed  cor- 
porations liable  to  taxation  on  their  capital. 
These  special  provisions  in  regard  to  taxation 
cannot  be  applicable  to  the  associations  com- 
monly called  free  banks,  unless  it  can  be  clear- 
ly and  expressly  shown  that  they  are  corpora- 
tions, within  the  purview  and  meaning  of  the 
Act. 

The  words  of  the  Constitution  prohibiting 
the  creation  of  a  corporation  by  less  than  a 
two  third  vote,  are  as  broad,  explicit  and  com- 
prehensive as  any  terms  which  could  be  used. 
Can  there  be  any  class  of  corporations  which 
are  not  within  the  letter  as  well  as  the  spirit 
and  meaning  of  the  Constitution?  The  Su- 
preme Court  declare  that  these  associations 
5O6*]  are  corporations,  *and  are  constitution- 
ally created  under  the  Act  of  1838,  which  was 
passed  as  a  majority  bill.  The  learned  judge 
who  delivered  the  opinion  of  the  court,  pro- 
fesses that  he  is  unable  to  comprehend  how  it 
can  be  that  one  class  of  corporations  are  with- 
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in  and  another  out  of  the  Constitution  I  con- 
fess that  I  labor  under  the  same  disability.  To 
my  vision,  perhaps  obtuse,  but  in  this  instance 
not  more  so  than  that  of  the  learned  judge,  it 
appears  that  the  moment  it  is  established  that 
these  institutions  are  corporations,  it  follows 
conclusively  and  irrestibly  that  they  could  not 
be  constitutionally  created  by  a  bare  majority 
of  the  Legislature.  I  leave  it  to  other  minds, 
more  clear  sighted  than  mine,  to  discover  how 
two  propositions  directly  contradictory  can 
both  be  true. 

If  we  are  to  regard  the  previous  decision  of 
this  court  in  Warner  v.  Beers,  I  think  we  can- 
not hold  these  associations  to  be  corporations. 
If  we  disregard  it.  and  decide  that  they  are 
corporations,  I  apprehend  we  shall  strike  a 
fatal  blow  at  their  constitutional  existence.  It 
is  obvious  that  the  Legislature,  by  the  Act  of 
1838,  did  not  intend  to  authorize  the  creation 
of  corporations.  These  institutions  are  not  so 
denominated  in  the  Act,  nor  were  they  so  de- 
nominated in  any  of  the  progressive  stages  of 
the  bill.  The  intention  of  the  Legislature  is 
worthy  of  regard,  and  should  be  carried  out, 
unless  clearly  conflicting  with  the  provisions 
of  the  Constitution.  The  primary  object  of 
the  Legislature  was  to  authorize  the  business 
of  banking  by  individuals,  or  by  associations, 
on  their  complying  with  certain  conditions. 
To  carry  out  the  purpose  of  the  Legislature, 
it  was  not  necessary  to  create  a  corporation  in 
disguise.  Associations  of  individuals  previous 
to  the  Restraining  Act  had  been  permitted  to 
carry  on  the  business  of  banking,  without  any 
charter  of  incorporation.  A  repeal  of  the  Re- 
straining Act  was  all  that  was  necessary  to 
throw  open  this  business  to  every  one  who 
chose  to  engage  in  it.  The  Legislature  thought 
it  better  to  modify  the  Restraining  Act,  by  ex- 
tending the  banking  privilege  to  such  individ- 
uals and  associations  as  should  give  what  was 
thought  adequate  security  to  the  public.  They 
also  conferred  on  the  associations  certain  priv- 
ileges calculated  to  facilitate  the  transaction  of 
business.  *This  they  might  do  with-  [*5O7 
out  creating  a  corporation.  We  have  been  in 
the  habit  of  identifying  banks  with  corpora- 
tions, but  they  are  not  necessarily  connected. 
Banking  is  the  business  of  everybody  who 
chooses  to  undertake  it,  when  not  restrained 
by  prohibitory  laws.  A  corporation  is  defined 
to  be  an  artificial  person.  In  contemplation  of 
law,  it  has  an  individual  existence,  separate 
and  apart  from  that  of  the  individuals  who 
compose  it.  It  is  known  and  can  act  only  in 
its  corporate  name.  It  has  inherent  powers  in- 
cident to  its  corporate  character,  such  as  per- 
petual succession,  a  capacity  to  sue  and  be 
sued  by  its  corporate  name,  to  take  by  devise, 
to  purchase  lands  when  not  limited  or  re- 
strained by  statute,  and  the  right  to  have  a 
common  seal.  Primarily,  all  these  powers  are 
essential  and  necessarily  incident  to  the  very 
existence  of  a  corporation.  They  may  be  mod- 
ified, limited  and  controlled  by  any  special 
provisions  which  the  legislative  power  may 
choose  to  adopt.  It  is  not  so  with  these  asso- 
ciations. They  have  some  privileges  and  attri- 
butes conferred  upon  them  by  the  general  Act 
to  authorize  the  business  of  banking,  resem- 
bling those  usually  exercised  by  corporations; 
but  they  are  such  as  are  held  in  common  with 
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partnership  associations,  and  may  be  exercised 
and  conferred  without  creating  a  "body  cor- 
porate and  politic." 

These  institutions  differ  from  corporations 
in  this  respect,  that  the  individuals  composing 
the  association  act  by  an  agency  authorized  and 
sanctioned  by  the  law.  A  "corporation  or  body 
politic"  acts  in  its  own  person.  The  individu- 
ality of  natural  persons  is  merged  in  that  new 
creation  or  entity  called  a  corporation,  which 
acts  by  certain  laws  peculiar  to  itself,  and  has 
powers  and  attributes  springing  from  the  nat- 
ure of  itsexistence.and  not  necessarily  depend 
ing  upon  any  express  grant  of  the  Legislature. 
Corporations  in  England  are  created  by  pre- 
scription, by  charter  from  the  Crown  or  by 
Act  of  Parliament.  The  Acts  of  incorporation 
passed  by  our  Legislature,  which  are  numer- 
ous, usually  contain  both  enabling  and  restrain- 
ing provisions.  1  have  examined  many  of  the 
Acts  of  incorporation  which  have  been  passed 
by  our  Legislature.and  have  found  none  which 
do  in  terms  create  any  exemption  of  the  indi 
5O8*]  viduals  from  liability  *for  the  debts  of 
the  corporation.  It  cannot  be  denied  that  such 
exemption  does  exist,  and  it  must  necessarily 
result  from  the  nature  of  the  existence  of  a  cor- 
poration, and  must  be  considered  one  of  its 
distinguishing  attributes.  Political  communi- 
ties, by  virtue  of  their  organization,  are  "bodies 
corporate  and  politic, "  having  the  inherent 
powers  and  attributes  which  I  have  supposed 
to  be  the  distinguishing  characteristics  of  a  cor- 
poration. 

The  6th  section  of  the  Act  to  Authorize  the 
Business  of  Banking  provides  that  the  indi- 
vidual property  of  the  shareholders  shall  not 
be  liable  for  the  debts  of  the  corporation.  This 
provision  has  been  supposed  to  bring  these 
banking  associations  nearest  in  affinity  with 
corporations.  The  very  provision,  however, 
seems  to  me  to  present  a  very  strongly  marked 
line  of  demarcation  by  which  they  may  be  sepa- 
rated and  distinguished.  Strike  out  this  sec- 
tion, and  all  the  shareholders, I  presume,  would 
be  liable  as  partners.  As  members  of  a  corpo- 
ration they  would  not  be  liable, unless  rendered 
so  by  some  special  provision  in  the  charter. 

I  have  no  doubt  that  these  institutions  ought 
to  be  taxed  on  their  capital  in  the  same  manner 
as  incorporated  banks.  It  is  a  case  more  proper 
for  the  interference  of  the  Legislature,  how- 
ever, than  the  judiciary.  During  the  two  last 
sessions  of  the  Legislature,  I  have  introduced 
bills  in  the  Senate  for  taxing  the  free  banks  in 
the  same  manner  as  moneyed  corporations.  The 
passage  of  such  bills  was  resisted,  not  upon 
the  ground  that  these  banks  were  moneyed  cor- 
porations, already  liable  to  be  taxed  on  their 
capital,  but  on  the  ground  that  it  would  be  un- 

Iust  and  inexpedient  to  make  them  so  liable, 
am  not  of  that  opinion.     But  believing  that 
they  are  not  corporations,  I  think  they  cannot 
be  legally  taxed  as  such  until  the  Legislature 
shall  so  provide. 

I  think  the  judgment  of  the  Supreme  Court 
Is  erroneous,  and  shall,  therefore,  vote  to  re- 
verse it. 

Senator  Rhoades  delivered  an  opinion  in 
favor  of  reversing  the  judgment  of  the  Su- 
preme Court,  concurring  substantially  in  the 
reasons  assigned  by  Senator  Bockee. 


* Senator  Sherman  thought  the  cases  [*5O9 
in  this  court  of  Warner  v.  Beers,  23  Wend.,  103, 
and  Purdy  v.  People,  4  Hill,  384,  necessarily 
decided  that  the  associations  in  question  were 
not  corporations,  and  on  this  ground  he  was 
in  favor  of  reversing  the  judgment  of  the  Su- 
preme Court. 

Senator  Jones  was  also  in  favor  of  revers- 
ing the  judgment  of  the  Supreme  Court.on  the 
ground  taken  by  Senator  Sherman.  He  added, 
that  if  these  associations  were  corporations, 
then  he  agreed  with  the  Supreme  Court  as  to 
the  manner  in  which  they  should  be  taxed. 

Porter,  Senator.  The  great  point  to  be  de- 
cided in  this  cause  is,  whether  the  associations 
formed  under  the  Act  of  1838,  entitled  "  An 
Act  to  Authorize  the  Business  of  Banking," 
are  moneyed  or  stock  corporations,  within  the 
meaning  of  the  statute  subjecting  such  corpo- 
rations to  taxation  on  their  capital.  As  the  Act 
does  not  declare  these  institutions  bodies  cor- 
porate, but  with  studied  precaution  denomi- 
nates them  associations,  we  must  look  to  the 
powers  and  attributes  conferred  on  them,  and 
compare  them  with  the  essential  powers  and 
attributes  of  corporations,  to  determine  their 
true  character.  In  my  judgment,  it  is  very  im- 
material what  the  Legislature  has  chosen  to 
call  these  banking  institutions;  but  courts 
should  look  into  their  charters,  and  ascertain 
the  privileges  conferred  upon  them  and  their 
shareholders,  and  then  give  them  the  appella 
tion  to  which  they  are  entitled. 

It  was  said  on  the  argument  that  this  court 
had  virtually  decided  the  question  now  pre- 
sented for  consideration.  That  taking  the  case 
of  Warner  v.  Beers,  23  Wend.,  103,  and  view- 
ing it  in  connection  with  that  of  Purdy  v.  Peo- 
ple, 4  Hill,  384,  this  court  had  decided  that  all 
corporations  were  embraced  within  the  consti- 
tutional prohibition;  and  that  these  institutions 
were  not  included,  and  were,  therefore,  not 
corporations.  I  cannot  so  understand  those 
cases,  nor  do  I  believe  that  they  have  been 
thus  regarded  by  the  profession.  Let  us  ex- 
amine them  a  moment,  and  see  precisely  what 
they  do  decide.  As  *to  the  first,  TFar-[*51O 
ner  v.  Beers,  there  can  be  no  dispute,  lor  the 
decision  is  in  the  shape  of  a  resolution,  which 
is,  that  these  associations  are  not  bodies  politic 
and  corporate,  within  the  spirit  and  meaning 
of  the  Constitution.  This,  of  itself,  is  far 
enough  from  deciding  that  they  are  not  cor- 
porations; nor  is  it  pretended  that  any  such 
conclusion  can  be  drawn  from  the  opinions  de- 
livered, or  the  resolution  adopted.  That  reso- 
lution implies  that  there  may  be  corporations 
created  by  law,  though  the  law  should  not  be 
passed  by  a  two  third  vote.  The  Chancellor 
came  to  the  conclusion,  after  an  elaborate  opin- 
ion, that  these  associations  are  corporations; 
and  yet  he  concurred  in  the  resolution.  But 
it  is  alleged  that,  conceding  this  to  be  so,  yet, 
as  this  court  decided  in  Purdy  v.  People  that 
all  corporations  are  within  the  constitutional 
prohibition,  it  follows  necessarily  that  these 
institutions  are  not  corporations.  If  such  was 
the  decision,  then  the  argument  would  be 
clear.  But  that  I  cannot  concede.  The  pre- 
cise point  or  principle  decided  in  a  case  does 
not  always  depend  upon  the  general  and  often 
unguarded  expressions  used  by  judges.  What 
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they  may  say  in  the  course  of  their  reasoning 
which  is  not" applicable  or  necessary  to  the  de- 
cision of  the  point  of  the  case,  is  not  regarded 
as  authority.  And  in  attempting  to  ascertain 
what  was  decided  in  Purdy  v.  People,  it  is  not 
enough  to  quote  the  general  expressions  which 
any  members  of  this  court  may  have  used;  but 
the  question  in  issue  must  be  ascertained,  and 
the  decision  of  that  question  will  show  the  law 
of  the  case.  Now  the  only  question  presented 
to  the  court  in  that  case  was.  whether  a  law 
altering  the  charter  of  the  City  of  N.  Y.  was 
constitutionally  passed;  it  not  having  been 
passed  by  a  vote  of  two  thirds  of  the  members 
of  both  Houses.  The  discussion  was  very 
much  confined  to  the  question  whether  public 
corporations  came  within  the  restriction  of 
that  clause  of  the  Constitution  then  under  con- 
sideration. This  court  decided  that  a  munic- 
ipal corporation  was  included;  and  that  the 
attempt  to  alter  the  charter  without  a  two 
third  vote  was  ineffectual,  and  the  Act,  there- 
fore, void.  No  other  question  was  presented 
for  decision,  and  no  other  point  was  decided. 
And  the  expressions  used  by  the  members  of 
oil*]  the  court,  in  giving  *their  opinions  in 
that  case,  that  all  corporations  were  included, 
meant  no  more  than  this,  that  public  as  well 
as  private  corporations  were  included.  To 
give  a  more  extended  effect  to  the  decision, 
would  be  violating  one  of  the  soundest  rules 
of  construction  ever  propounded  by  authority. 
Hence  it  appears  to  me  extremely  obvious,  that 
the  extent  of  the  two  decisions  is  thjs,  and  no 
more,  that  these  associations  are  not  corpora- 
tions within  the  spirit  and  meaning  of  the  Con- 
stitution, and  that  municipal  corporations  are 
embraced  in  the  Constitution.  It  is  manifest 
that  the  question  whether  all  corporations  are 
embraced,  has  never  been  presented  or  dis- 
cussed; and  it  will  be  soon  enough  to  discuss 
and  decide  it  when  we  are  required  to  do  so. 
In  the  meantime  we  have  only  to  decide,  in  my 
judgment,  whether  these  institutions  are  cor- 
porations within  the  tax  law.  If  they  are  cor- 
porations, their  capital  should  be  taxed  as  cor- 
porate property;  but  if  they  are  not,  then  the 
property  of  the  shareholders  will  be  taxable 
as  individual  property. 

Nor  do  I  deem  it  essential  to  inquire  into  the 
history  of  this  law,  with  a  view  to  ascertain 
more  clearly  the  exact  object  the  Legislature 
had  in  view  in  its  passage.  Such  an  inquiry 
would,  doubtless,  be  proper  and  expedient  in 
any  case  where  the  construction  of  a  statute 
was  doubtful,  or  its  application  doubtful.  But 
in  this  case,  where  its  terms  are  plain,  and  the 
powers  and  attributes  conferred  on  the  associ- 
ations to  be  formed  under  the  law  are  clearly 
expressed,  I  do  not  perceive  what  can  be  gained 
from  an  intimate  knowledge  of  its  history. 
Suppose  it  could  be  proved  by  evidence  not  de- 
rived from  the  Act  itself,  that  the  Legislature 
intended  so  to  frame  this  Act  as  to  evade  the 
constitutional  inhibition,  and  yet  give  the  as- 
sociations to  be  formed  under  it  all  the  essen- 
tial powers  of  corporations.  Would  this  court 
feel  itself  warranted  in  seeking  to  carry  out 
the  intention  of  the  Legislature,  by  declaring 
the  institutions  not  corporations,  when  they 
must  be  satisfied  that  corporations  had  in  fact 
been  formed  under  the  law  ?  On  the  contrary, 
I  hold  that  in  respect  to  the  intention  of  the 
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Legislature,  where  the  language  of  the  Act  i& 
explicit,  the  courts  are  bound  to  seek  for  it  in 
the  words  of  the  Act,  and  are  not  at  liberty  to 
suppose  that  they  intended  anything  different 
*from  what  their  language  imports.  [*5 1 2 
And  if  this  court  shalldetermine  that  the  Act 
in  question  invests  the  associations  formed  un- 
der it  with  powers  and  attributes  that  do  not 
belong  to  mere  partnerships,  but  which  prop- 
erly belong  to  and  constitute  bodies  corporate, 
then  in  my  judgment  we  can  pay  no  regard  to 
arguments  derived  from  its  history,  or  from 
any  supposed  intention  to  authorize  the  crea- 
tion of  other  than  corporate  associations.  We 
must  presume  that  the  Legislature  intended  to 
do  what  we  shall  decide  they  have  done. 

The  question  whether  these  institutions  are 
corporations,  has  been  so  fully  discussed  by 
judges  on  former  occasions,  that  I  shall  con- 
tent myself  with  stating  briefly  some  of  the 
reasons  why  I  think  they  are  so.  Judges  and 
elementary  writers  are  in  general  sufficiently 
agreed  in  their  definitions  of  a  corporation  ag- 
gregate. A  variety  of  language  is  used  by  dif- 
ferent writers,  but  I  discover  no  collision. 
A  corportion  may  be  said  to  be  "A  collec- 
tion of  individuals  united  in  one  body,  un- 
der such  a  grant  of  privileges  as  secures  a 
succession  of  members  without  changing  the 
identity  of  the  body,  and  constitutes  the  mem- 
bers for  the  time  being  one  artificial  person,  or 
legal  being,  capable  of  transacting  some  kind 
of  business  like  a  natural  person."  This  is  the 
definition  given  by  Mr.  J.  Bronson.  1  Hill,  620, 
and  it  appears  to  me  to  express  the  idea  of  a 
corporation  as  fully  as  any  that  I  have  met 
with.  It  is  a  being  created  by  law,  and  en- 
tirely distinct  from  the  individuals  that  com- 
pose it.  So  far  as  this  being  is  concerned,  and 
in  respect  to  the  connection  of  the  corporators 
with  it,  they  have  lost  their  individuality.  As 
corporators  they  can  only  speak  and  act 
through  the  agency  of  this  legal  entity.  As  in- 
dividuals, they  have  no  power  whatever,  in 
respect  to  the  control  or  management  of  the 
joint  property.  They  can  neither  buy  nor  sell, 
contract  debts  nor  pay  them ;  but  their  exist- 
ence is  completely  merged.  This  artificial  per- 
son is  as  fully  recognized  in  law  as  any  natural 
person;  and  its  powers,  privileges,  attributes 
and  obligations,  are  as  well  defined  and  may 
be  as  freely  and  independently  exercised, while 
acting  within  the  limits  of  its  prerogatives,  as 
those  of  any  individual.  It  transacts,  in  its 
corporate  capacity,  all  the  business  appertain- 
ing *to  the  objects  of  its  creation,  and  [*513 
is  the  only  person  known  in  respect  to  any  of 
its  business.  The  individuals  composing  the  cor- 
poration incur  no  liability  by  reason  of  its  acts 
or  contracts,  but  that  devolves  solely  upon  the 
corporation  itself.  Nor  does  their  bankruptcy, 
death  or  insanity,  in  any  manner  affect  this 
artificial  being.  It  is  as  completely  separated 
from  all  connection  with  natural  persons, in  law 
and  in  fact,  as  is  one  individual  from  another. 

Without  quoting  from  the  numerous  writers 
who  have  mentioned  the  various  incidents, 
powers,  attributes  or  constituents  of  a  corpo- 
ration, I  will  content  myself  on  this  point  with 
selecting  from  the  opinion  of  Ch.  J.  Nelson, 
in  Thomas  v.  Dakin,  22  Wend.,  71,  the  follow- 
ing summary:  "  We  may,  in  short,"  he  ob- 
serves, "conclude  by  saying,  with  the  most 
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approved  authorities  at  this  day,  that  the  es- 
sence of  a  corporation  consists  in  a  capacity: 
1 .  To  have  perpetual  succession  under  a  special 
name,  and  in  an  artificial  form;  2.  To  take 
and  grant  property,  contract  obligations,  sue 
and  be  sued  by  its  corporate  name  as  an  indi- 
vidual; and  3.  To  receive  and  en  joy  in  common, 
grants  of  privileges  and  immunities."  This  is 
taken  substantially  from  the  Commentaries  of 
Cftancellor  Kent,  and  gives,  in  a  clear  manner, 
a  condensed  view  of  the  powers  and  attributes 
of  a  corporation. 

It  is  conceded  that  these  associations  are  tech- 
nically either  corporations  or  partnerships;  for 
all  bodies  of  individuals  acting  in  an  associated 
or  collective  capacity,  must  fall  under  one  or 
the  other  of  these  denominations.  I  have  at- 
tempted to  give  a  description  of  a  corporation ; 
and  will  now  consider  what  a  partnership  is, 
in  its  most  enlarged  and  comprehensive  form. 
A  partnership,  as  denned  by  Collyer,  "  is  a 
voluntary  contract  between  two  or  more  pej;- 
sons,  for  joining  together  their  money,  goods, 
labor  and  skill,  or  any  or  all  of  them  under  an 
understanding  that  there  shall  be  a  commun- 
ion of  profit  between  them,  and  for  the  pur- 
pose of  carrying  on  a  legal  trade,  business  or 
adventure."  Colly.  Part.,  2.  This  association 
preserves  to  the  partners  their  individuality; 
and  though  the  rights  and  powers  of  the  indi- 
viduals may  be  limited  and  shaped  by  the  con- 
iract  they  may  enter  into  between  themselves, 
514*]  yet  there  are,  *and  must  be,  from  the 
very  nature  of  the  case,  privileges  and  liabili- 
ties that  attach  to  the  individuals  which  no 
contract  can  remove.  Corporations  and  part- 
nerships may  in  many  respects  be  made  to  as- 
similate ;  but  there  are  certainly  some  character- 
istics which  are  distinctive,  and  which  mark 
clearly  the  line  to  be  drawn  between  them. 

Take,  for  instance,  the  interest  that  a  part- 
ner has  in  partnership  property,  which  all  the 
authorities  concur  in  saying  is  that  of  a  joint 
tenant,  devested,  however,  of  the  right  of 
survivorship.  The  title  to  all  the  partnership 
property  vests  in  the  partners  as  individuals, 
and  on  the  death  of  one  partner,  the  portion 
which  he  held  descends  to  his  personal  repre- 
sentatives, subject,  however,  to  the  payment  of 
partnership  debts.  But  how  is  it  with  the  title 
to  corporate  property?  Does  it  vest  in  the 
shareholders?  Certainly  not.  It  belongs  ex- 
clusively to  the  corporation  as  such.  The  scrip 
or  other  evidences  which  are  held  by  the  share- 
holders, evincing  their  rights  and  interests  in 
the  common  fund,  are  issued  by  this  artificial 
being  to  show  their  claims  to  portions  of  the 
annual  income  from  the  fund,  and  their  several 
shares  in  the  final  distribution  when  this  being 
shall  cease  to  exist.  The  death  of  a  shareholder 
will  not  entitle  his  representatives  to  withdraw 
his  portion  of  this  fund,  but  simply  vests  the 
title  to  the  scrip  or  other  evidence  of  stock  in  his 
representatives,  and  that  portion  of  the  fund 
is  still  held  by  the  corporation,  during  its  ex- 
istence, unless  the  charter  is  altered  by  the 
power  that  created  it. 

Again;  it  is  a  peculiar  attribute  of  a  corpo- 
ration that  it  is  capable  of  perpetual  succes- 
sion; by  which  is  meant,  I  suppose,  that  it  is 
capable  of  an  indefinite  duration;  its  actual 
life  depending  upon  the  terms  of  ita  charter. 
Here,  again,  we  have  an  entire  separation  of 
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the  artificial  person,  from  any  connection  that 
shows  dependence  upon  the  stockholders. 
Though  the  associates  all  die,  one  after  anoth- 
er, the  corporate  being  is  the  same  in  all  re- 
spects. It  has  been  likened  to  a  river,  the 
particles  that  compose  which  are  ever  chang- 
ing, but  which  still  remains  the  same  river,  and 
will,  until  the  laws  of  nature  in  respect  to  it 
are  changed.  So  a  corporation  will  run  down 
the  course  of  *time,  unaffected  by  the  [*515 
changes  that  take  place  among  the  stockhold- 
ers, and  will  continue  the  same,  until  the  law 
that  created  it  shall  decree  its  demise.  Is  a 
partnership  capable  of  such  continuity  of  be- 
ing, by  means  of  any  contract  which  the  orig- 
inal associates  may  make?  Can  any  number 
of  associates  contribute  to  a  partnership  fund, 
and  bind  themselves  by  contract  that  the  same 
fund  shall  not  be  withdrawn  from  their  part- 
nership business,  for  any  given  time,  and  by 
any  stipulations  enable  the  firm  to  preserve  its 
entirety?  Death  and  bankruptcy  among  stock- 
holders are  not  regarded  by  corporations  ;  nor 
do  they  occasion  the  least  alteration  in  the  be- 
ing, powers,  faculties,  or  other  essential  con- 
stituents of  its  being,  or  affect  in  any  manner 
the  integrity  of  the  capital  stock.  Individual 
rights  in  it  may  pass  from  hand  to  hand,  but 
they  cannot  be  withdrawn.  They  are  held, 
during  the  prescribed  life  of  the  artificial  per- 
son, beyond  the  reach  of  human  power;  unless 
it  shall  have  forfeited  its  being  by  violating 
some  of  the  original  conditions  of  its  existence. 
But  is  this  the  case  with  partnerships?  A  man 
can  make  no  legal  contract  by  which  his  prop- 
erty may  be  put  beyond  the  reach  of  creditors. 
In  partnerships,  the  individuality  of  each  part- 
ner is  personal,  and  hence  the  property  of  each 
in  the  common  fund  may  be  reached,  and  the 
whole  swept  away  and  the  partnership  anni- 
hilated. And  if  partners  may.  by  agreement, 
make  their  shares  transferable,  that  does  not 
affect  the  argument;  for  the  individual  owner- 
ship continues,  and  the  same  results  must  fol- 
low. It  is  not  so,  however, with  corporations. 
A  creditor  of  a  stockholder  may  reach  his  in- 
terest and  appropriate  its  avails  to  the  pay- 
ment of  his  debts;  but  he  can  abstract  nothing 
from  the  fund,  for  that  belongs  to  one  who  is 
not  his  debtor.  By  the  aid  of  the  law  he  can 
have,  in  payment  of  his  debt,  that  which  repre- 
sents the  property  of  his  debtor,  and  enjoy  the 
avails  of  it,  equally  valuable,  probably,  with 
the  portion  of  the  fund  contributed  by  his 
debtor;  but  the  fund  itself  is  committed  to  the 
hands  of  another,  and  held  under  a  charter 
from  the  sovereign  power. 

These  instances  illustrate,  in  my  view,  the 
broad,  palpable  and  characteristic  differences 
between  corporations  and  partnerships.  The 
•argument  might  perhaps  be  strength-  [*51O 
ened  by  an  examination  of  some  of  the  other 
essential  attributes  of  a  corporation  which  are 
not  possessed  or  enjoyed  by  partnerships.  But 
the  subject  has  been  so  fully  and  elaborately 
discussed  by  learned  judges,  and  my  time  is 
so  limited,  that  I  forbear  to  pursue  it  any 
further. 

Having  1 1m-.  as  I  think,  shown  some  of  the 
distinguishing  characteristics  that  mark  the 
difference  between  corporations  and  partner- 
ships, it  becomes  necessary  to  examine  the  law 
under  which  these  institutions  were  brought 
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into  being,  that  we  may  determine  their  char- 
acter. Whenever  the  Legislature  declare  an 
association  of  individuals  a  body  politic  and 
corporate,  it  becomes  invested,  ex  m  termini, 
with  certain  well  defined  powers  and  faculties, 
which  are  essential  to  its  being  and  business. 
But  when  the  Legislature  shall  pursue  the  in- 
verse order,  by  passing  a  law  authorizing  as- 
sociations for  banking  purposes  to  be  formed, 
and  giving  to  those  associations  all  the  essential 
powers  and  capacities  of  corporations,  with- 
out naming  them  as  such,  it  ft  very  difficult 
for  me  judicially  to  see  that  they  did  not  in- 
tend to  create  and  have  not  created  corpora- 
tions. By  the  15th  section  of  the  Act  in  ques- 
tion, any  number  of  persons  are  authorized  to 
associate,  for  the  purpose  of  establishing  of- 
fices of  discount,  deposit  and  circulation;  and 
by  the  16th  section,  they  are  required  to  make 
and  file  a  certificate,  specifying:  1.  The  name 
of  the  association,  which  is  to  be  used  in  all 
its  dealings;  2.  The  place  of  its  business;  3. 
The  amount  of  its  capital  stock  and  number 
of  shares;  4.  The  names  of  the  shareholders, 
and  the  number  of  shares  held  by  each;  and  5. 
The  time  when  the  association  shall  commence 
and  terminate  its  existence.  Here  we  have  the 
basis  of  a  partnership,  or  of  a  corporation,  to 
be  very  easily  molded  into  the  one  or  the  other, 
according  to  the  further  provisions  of  the  law. 
The  18th  section  gives  these  associations  full 
banking  powers,  and  authorizes  them  to  choose 
all  necessary  agents  and  officers;  and,  after 
specifying  the  powers  generally  in  use,  lest 
any  others  should  be  needed  for  their  purposes, 
it  authorizes  the  association,  not  the  associ- 
ates, to  "exercise  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business  of 
517*]  *banking."  The  19th  section  declares 
the  shares  to  be  personal  property,  and  makes 
them  transferable  on  the  books  of  the  associa- 
tion, vesting  the  purchaser  with  all  the  rights, 
and  subjecting  him  to  all  the  liabilities  of  the 
seller;  and  it  then  provides  that  the  associa- 
tion shall  not  be  dissolved  by  the  death  or  in- 
sanity of  any  of  the  shareholders.  Here  we 
have  a  plain  and  manifest  corporate  feature. 
The  institution  may  be  formed  for  a  hundred 
or  a  thousand  years,  and  the  law  creating  it 
declares  that  the  death  or  insanity  of  any  or 
any  number  of  the  shareholders  shall  not  af- 
fect its  existence.  Can  a  partnership  be  thus 
formed,  that  shall,  by  the  mere  force  and  ef- 
fect of  its  original  articles  of  association,  se- 
cure to  itself  beyond  a  peradventure  such 
lengthened  duration?  I  think  not.  It  seems 
to  me  to  be  a  plain  provision  separating  the 
artificial  creation  of  the  statute  from  the  per- 
sons of  the  shareholders,  and  showing  that  in 
this  respect  the  association  is  not  a  partner- 
ship. The  21st  section  requires  that  all  con- 
tracts made  by  the  association  shall  be  signed 
by  the  president  and  cashier,  and  authorizes 
suits  to  be  brought  in  his  name;  and  it  pro- 
vides that  his  death  or  removal  is  not  to  affect 
the  suit,  but  that  all  his  powers,  rights  and 
duties  in  respect  to  it  shall  devolve  upon  his 
successor.  The  same  provision  is  made  in  the 
22d  section  as  to  suits  against  such  associa- 
tions; which  also  provides  that  judgments 
against  the  president  for  any  debt  or  liability 
of  the  association,  shall  be  enforced  only 
against  the  property  of  the  association.  The 
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23d  section  exempts  the  shareholders  from  in- 
dividual liability  for  any  contract,  debt  or  en- 
gagement of  the  association. 

In  all  these  provisions  I  discover  no  regard 
paid  to  the  individual  shareholders  as  part- 
ners, except  to  exempt  them  from  personal  li- 
ability; but  associations  are  created,  with  the 
right  of  continuance  for  such  periods  as  the 
shareholders  may  determine,  and  with  all  the 
powers,  privileges  and  attributes  which  are 
claimed  to  be  essential  to  that  artificial  person 
called  a  corporation.  The  shareholders  pos- 
sess all  the  immunities  belonging  to  ordinary 
stockholders  of  a  corporation,  and  are  de- 
prived in  the  same  manner  of  all  interference 
with  the  contracts  and  business  of  such  institu- 
tions. I  am  of  the  opinion  that  they  are  cor- 
porations. 

•Counsel  have  seen  fit  to  urge  upon  [*518 
the  court  the  magnitude  of  the  consequences 
that  may  follow  from  a  decision  adjudging 
that  these  institutions  are  corporations.  But 
with  those  consequences  we  have  nothing  to 
do.  It  has  been  the  voluntary  choice  of  these 
institutions  to  bring  the  question  here.  They 
have  courted  the  controversy,  and  have  pre- 
ferred to  abide  by  the  result.  It  may  be  that 
prudence  would  have  dictated  the  payment  of 
the  tax,  rather  than  to  have  asked  a  decision. 
Such  payment  could  have  wronged  no  one. 

The  other  question  in  this  case,  that  is, 
whether  these  institutions  derive  an  income  or 
profit  from  their  capital,  or  otherwise,  and  are 
in  that  respect  within  the  tax  law,  has  not  been 
pressed  on  the  argument;  and  I  am  not  certain 
that  the  institutions  place  any  reliance  upon  it. 
But  as  it  is  presented  in  the  points,  I  will  mere- 
ly say,  that  I  concur  fully  in  the  view  taken  of 
it  in  the  opinion  of  the  Supreme  Court  de- 
livered by  Mr.  J.  Bronson. 

I  think  the  judgment  of  the  Supreme  Court 
should  be  affirmed. 

Senators  Johnson,  Lester  and  Scott  were 
also  in  favor  of  affirming  the  judgment  of  the 
Supreme  Court,  concurring  substantially  in  the 
reasons  assigned  by  Senator  Porter. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  affirmance— Senators  Bartlit,  Corning, 
Johnson,  Lawrence,  Lester,  Mitchell,  Porter, 
Scott,  Scoml,  Smith  and  Varney — 11. 

For  reversal — Senators  Backus,  Bockee,  Jones, 
Platt,  Rhoades,  Sherman,  Varian&ud  Works — 8. 

Judgment  affirmed.(a) 

Reviewed— 2  Denio,  387. 

Explained-17  N.  Y.,  527. 

Cited  in-1  Denio,  16 ;  3  N.  Y.,  485, 486  ;  7  N.  Y.,  340  ; 
15  N.  Y.,  183, 187 ;  5  Barb.,  11 ;  30  Barb.,  36» ;  6  Leg. 
Obs.,  405. 

(a)  See  this  case  reviewed  and  commented  on  by 
the  Chancellor  and  Senator  Hand  in  Gifford  v.  Liv- 
ingston, 2  Den.,  380 ;  and  by  Ch.  J.  Bronson  in  De 
Bow  v.  People,  1  Den.,  9. 


•FRENCH  v.  LAWRENCE.   [*51» 

Tenant  Prevented  from  Occupying  Part  of  De- 
mised Premises — Landlord  Cannot  Distrain. 

A  lease  of  a  building  was  executed,  reserving  a 
specified  rent,  payable  quarterly  in  advance,  under 
which  the  tenant  occupied  during  the  entire  term, 
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but  was  prevented  from  having:  one  room  in  the 
building,  by  a  person  in  possession  under  a  prior 
lease  executed  by  the  landlord.  Held,  that  the 
landlord  was  not  entitled  to  distrain  for  any  part  of 
the  rent. 

ON  error  from  the  Supreme  Court,  where 
Lawrence  brought  an  action  of  replevin 
against  French,  for  certain  property  seized  by 
the  latter  under  a  distress  warrant  for  rent. 
The  cause  was  tried  in  June,  1839,  at  the  Al- 
bany Circuit,  and  a  verdict  rendered  in  favor 
of  French,  which  was  afterwards  set  aside, 
and  a  new  trial  granted.  For  the  facts  proved 
on  that  trial,  ana  the  opinion  of  the  Supreme 
Court,  see,  25  Wend.,  443,  et  seq.  A  new  trial 
took  place  in  April,  1842,  when  the  same  facts 
were  again  proved,  and  further,  that  the  lease 
from  French  to  Candy  was  not  in  writing,  that 
French  had  attempted  to  remove  Candy  under 
the  Landlord  and  Tenant  Act,  previous  to  May 
1,  1836,  but  was  defeated,  and  that  Lawrence 
was  insolvent  when  he  took  the  lease  from 
French.  The  circuit  judge  decided  that,  as 
matter  of  law,  Lawrence  was  entitled  to  re- 
cover, and  the  jury  rendered  a  verdict  accord- 
ingly. French  afterwards  moved  for  a  new 
trial  on  a  bill  of  exceptions,  which  was  denied 
by  the  Supreme  Court,  for  the  reasons  assigned 
in  their  former  opinion,  and  judgment  ren- 
dered in  favor  of  Lawrence,  whereupon  French 
brought  error.  The  case  was  argued  here  by, 

Mr.  J.  Van  Buren,  for  plaintiff  in  error, 
and 

Mr.  S.  Stevens,  for  defendant  in  error. 

Senators  Barlow,  Hard  and  Putnam  de- 
livered opinions  in  favor  of  affirming  the  judg- 
ment, concurring  substantially  in  the  view 
taken  of  the  question  by  the  Supreme  Court; 
520*1  and  Senators  "Sherman.  Strong 
and  Wright  delivered  opinions  in  favor  of 
reversing  the  judgment. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  affirmance — Senators  Backus,  Barlow, 
Bartlit,  Hard,  Jones,  MitcheU,  Platt,  Putnam, 
Khoadet,  Smith  and  Works— 11. 

For  reversal — Senators  Porter,  Sherman, 
Strong,  Varney  and  Wright — 5. 

Judgment  afflrmed.(a) 

Cited  in  -  -  l'i  Hun,  156. 

(a>  A  decision  somewhat  similar  was  made  in  Neal 
v.  Mackenzie,  1  Mees.  &  \v .,  747.  The  case  was  this : 
A  took  a  lease  from  B  of  one  hundred  acres  of  land, 
and  entered  into  possession.  Eight  acres  of  the 
land,  however,  was  at  this  time  held  by  C,  under  a 
prior  lease  from  B,  extending  beyond  A 's  term;  and 
C  kept  exclusive  possession  of  the  eight  acres  until 
half  a  year's  rent  became  due  from  A,  the  latter  re- 
maining in  possession  of  the  residue  covered  by  bis 
lease.  Held,  that  the  lease  to  A  was  void  as  to  the 
eight  acres,  that  the  rent  reserved  in  the  lease  was 
not  apportionable,  and  that  B  could  not  distrain  for 
the  whole  or  any  part  of  it. 


SMITH  ET  AL.  v.  WHITE  ET  AL. 

Plaintiff  May  Discontinue  Without  Costs  Before 
Defendant  Appears. 

A  suit  having  been  commenced  and  an  attorney 
employed  by  the  defendants,  the  plaintiff,  before 
receiving  notice  of  retainer,  entered  a  rule  for  dis- 
continuance, without  paying  or  tendering  any  coats 
and  commenced  a  second  suit  against  the  defend- 
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ants  for  the  same  cause,  to  which  they  pleaded  the 
pendency  of  the  first  suit  in  abatement.  Held,  that 
the  defendants  not  having  appeared  in  the  first  suit 
until  after  the  second  was  commenced,  were  not  en- 
titled to  costs,  and  that  the  rule  formed  an  answer 
to  the  plea. 

Otherwise,  had  the  defendants  appeared  in  the 
first  suit  before  the  entry  of  the  rule  for  discontin- 
uance. 

Citations— 2  B.  S.,  615,  sec.  16 ;  2  Laws,  N.  Y.,  p.  24. 
sec.  10 :  1  Laws,  N.  Y.,  p.  531,  sec.  11 :  1  R.  L.,  345, 
sec.  11 :  8  Eliz.,  ch.  2,  sec.  2;  7  Wend.,  511 ;  1  Wend.v 
13;  10  Johns.,  367:3  Maule  &  8.,  153;  2Str.,  1209;  2 
Sell.  Pr.,  334 ;  12  Wend..  191. 

ON  error  from  the  Supreme  Court,  where  the 
judgment  of  the  Recorder's  Court  of  the 
City  of  Buffalo  was  reversed.  For  a  statement 
of  the  facts,  together  with  the  opinion  of  the 
Supreme  Court,  see,  4  Hill,  166,  et  seq.  The 
case  was  argued  here  by, 

*Mr.  H.  W.  Rogers,  for  plaintiffs  [*521 
in  error,  and 

Mr.  J.  G.  Masten,  for  defendants  in  er- 
ror. 

Lett,  Senator.  The  principal  question  in 
this  cause  is,  whether  the  rule  for  discontinu- 
ing the  first  suit  was  effectual  without  paying 
the  costs  of  the  defendants,  who  had  previous- 
ly retained  an  attorney,  but  of  which  no  no- 
tice had  been  given  to  the  plaintiffs. 

The  general  rule  is  conceded  to  be,  that  a 
discontinuance  without  paying  the  costs  is  a 
nullity;  but  it  is  insisted  that,  by  our  Statute 
Regulating  Costs,  no  costs  are  allowable  until 
after  an  actual  appearance. 

It  is  undoubtedly  true  that  no  judgment  for 
costs  can  be  given  against  the  plaintiff,  in 
favor  of  the  defendant,  before  he  has  appeared. 
2  R.  S.,  615,  sec.  16.  That  rule,  however,  ap- 
plies only  where  there  is  a  judgment,  and  it 
is  well  settled  that  in  general  a  party  cannot 
have  a  judgment  in  his  favor  until  he  is  in 
court.  Previous  to  the  above  enactment,  costs 
on  a  judgment  of  discontinuance  were  not 
given  to  a  defendant,  until  after  a  declaration 
had  been  put  in.  2  L.  of  N.  Y.,  by  Jones  & 
Varick,  p.  24,  sec.  10;  1  L.  of  N.  Y..  by  Kent 
&  R.,  p.  531,  sec.  11;  1  R.  L.,  345.  sec.  11.  The 
same  provision  will  be  found  in  the  Statute  of 
8  Eliz.,  ch.  2,  sec.  2. 

These  provisions  do  not  seem  to  me  to  be 
applicable  to  cases  like  the  one  in  question. 
They  contemplate  a  discontinuance  by  adverse 
proceedings,  and  although  a  party  may  pro- 
ceed to  a  recovery  of  his  costs  by  judgment, 
on  a  voluntary  discontinuance,  yet  he  is  not 
!  obliged  to  do  so,  and  can  treat  it  as  a  nullity  if 
i  his  costs  are  not  paid.  James  v.  Delavan,  7 
i  Wend.,  511.  The  rule  is  founded  on  the  prin- 
ciple that,  after  a  suit  is  commenced,  all  pro- 
ceedings therein  are  had  before  the  court,  and 
the  rules  entered  are  entered  by  order  of  the 
court.  In  many  cases  special  application  is 
necessary;  but  for  the  convenience  of  suitors, 
the  courts  sometimes  authorize  the  party,  upon 
his  motion,  to  enter  a  side  bar  rule  upon  cer- 
tain terms  and  conditions,  with  the  same  force 
and  effect  as  if  made  by  their  special  order. 
*Rules  for  discontinuance  are  permit-  [*fl2S£ 
ted  by  the  court  to  be  thus  entered,  out  al- 
ways upon  the  payment  of  costs.  The  right 
to  costs  in  such  cases  is  not  dependent  on  the 
statute,  but  is  imposed  as  one  of  the  terms  on 
which  the  discontinuance  is  to  be  effected. 
Accordingly,  it  will  be  seen  that  the  decisions 
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in  our  courts,  declaring  a  discontinuance  to  be 
a  nullity  unless  the  costs  of  the  defendant  are 
paid,  are  made  irrespective  of  the  question 
whether  a  declaration  had  been  put  in,  which 
was  necessary,  as  I  have  before  remarked,  to 
entitle  a  party  to  a  judgment  for  costs  under 
the  old  statutes.  See,  M'Kenster  v.  Van  Zandt, 

1  Wend.,  13;  Leonard  v.  Slaughter,  10  Johns., 
367.     The  same  rule  has  prevailed  under  the 
English  Statute.     See,  Moiling  v.  Buckholtz,  3 
Maule  &  S.,  153;  Belifantev.  Levy,28tT.,  1209; 

2  Sell.  Pr.,  334. 

Nor  is  it  unreasonable  that  it  should  be  so. 
The  plaintiff  has  brought  the  defendant,  into 
court.  If  costs  are  incurred,  they  have  arisen 
through  his  act;  and  if,  after  bringing  a  party 
into  court,  and  subjecting  him  to  costs,  the 
plaintiff  elects  to  discontinue,  he  ought  to 
notify  the  defendant,  and  ascertain  whether  he 
has  incurred  any  costs.  The  defendant  has 
been  called  on  to  defend  himself.  He  has  a 
right  and  is  bound  to  obey  the  summons,  and 
is  at  liberty  to  act  in  conformity  thereto;  and 
it  is  proper  that  he  should  be  indemnified 
against  his  costs  incurred  if  the  proceeding  is 
withdrawn,  before  the  plaintiff  shall  have  the 
liberty  to  expose  him  a  second  time  to  a  simi- 
lar vexation. 

I  think,  therefore,  the  judgment  of  the  Su- 
preme Court  ought  to  be  affirmed. 

Senator  Wright  also  delivered  an  opinion 
in  favor  of  affirming  the  judgment  of  the  Su- 
preme Court,  concurring  in  the  reasons  as- 
signed by  Senator  Lott. 

Porter,  Senator.  The  only  question  which 
was  passed  upon  by  the  Supreme  Court,  as 
appears  by  the  opinion  annexed  to  the  case, 
was,  whether  a  former  suit  between  the  same 
parties  and  for  the  same  cause  of  action  was 
523*1  still  pending  when  this  *suit  was  com- 
menced, and  that  depends  upon  the  efficacy  of 
the  rule  to  discontinue  which  the  plaintiff  shad 
entered  in  the  former  suit. 

The  right  of  a  party  litigant  to  costs  depends 
in  all  cases  upon  the  provisions  of  the  statute, 
and  in  every  instance  in  which  the  Legislature 
have  deemed  a  party  entitled  to  costs  against 
his  antagonist,  a  specific  provision  has  been 
made  to  that  effect.  The  statute  upon  this 
subject  (2  R.  S. ,  615,  sec.  16)  declares,  that  in 
all  actions  in  which  the  plaintiff  would  be  en- 
titled to  costs  upon  a  judgment  rendered  in 
his  favor,  if,  after  the  appearance  of  the  de- 
fendant, such  plaintiff  be  nonsuited,  discon- 
tinue his  suit,  etc.,  the  defendant  shall  have 
judgment  to  recover  his  costs.  This  is  clear 
and  explicit,  and  limits  the  defendant's  right 
to  costs,  where  the  plaintiff  discontinues,  to 
those  cases  in  which  the  defendant  has  ap- 
peared. 

There  is  no  dispute  as  to  what  amounts  to  an 
appearance  under  the  present  practice  of  our 
courts.  A  service  of  notice  of  retainer  from 
the  attorney  of  the  defendant,  upon  the  attor- 
ney for  the  plaintiff,  would  be  an  appearance 
within  the  statute.  The  Supreme  Court  has 
decided,  in  Robinson  v.  Taylor,  12  Wend.,  191, 
that  a  plaintiff,  who  discontinues  his  suit  after 
the  defendant  has  retained  an  attorney,  though 
before  he  serves  notice  of  retainer,  is  bound  to 
pay  costs.  I  cannot  reconcile  this  decision 
with  the  statute.  That  allows  costs  in  such 
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cases  only  after  appearance.  The  Supreme 
Court  have  allowed  costs  before  appearance, 
on  a  simple  retainer,  and  I  think  without  au- 
thority. Nor  can  I  see  any  reason  why  the 
plaintiff  should  pay  costs  in  such  a  case.  He 
has  no  knowledge  that  any  costs  have  been 
made,  nor  that  the  defendant  has  retained  an 
attorney.  Nor  is  it  clear  that  any  costs  have 
been  made  until  service  of  notice  of  retainer 
by  the  defendant's  attorney.  He  has  not  per- 
formed any  servicfe  for  his  client  as  his  attor- 
ney, and  how  could  he  have  any  claim  upon 
him  for  services  as  his  attorney  in  that  suit? 
Such  dormant  claims  for  costs  should  not  be 
countenanced,  unless  upon  the  plain  authority 
of  the  statute. 

The  facts  in  this  case  illustrate  the  proprie- 
ty of  the  statute  provision.  The  first  suit  was 
commenced  *February  24,  a84l.  On  [*524 
the  25th  of  the  same  month,  the  defendants 
retained  an  attorney  to  defend.  March  24,  the 
plaintiff's  attorney,  not  having  received  any 
notice  of  retainer,  entered  his  rule  to  discon- 
tinue the  suit  without  costs.  Here  a  month 
had  elapsed,  and  no  step  had  been  taken  by 
the  defendants  or  their  attorney,  as  far  as  the 
plaintiffs  could  know.  After  March  24,  but 
at  what  time  I  do  not  find  stated  in  the  case, 
they  commenced  the  present  suit,  and  subse- 
quently to  what  time,  and  before  the  plea  in 
this  cause  was  served,  the  defendants'  attor- 
ney served  notice  of  retainer  in  the  first  suit. 
The  rule  was  effectual  to  discontinue  the  suit 
March  24,  or  it  was  void.  If  costs  were  then 
due,  it  is  settled  that  the  rule  to  discontinue 
would  be  of  no  avail,  except  upon  the  pay- 
ment of  those  costs.  James  v.Delavan.l  Wend. , 
511,  and  cases  cited.  But  if  the  defendants 
then  had  no  claim  to  costs,  I  cannot  perceive 
how  a  subsequent  service  of  notice  of  retainer 
could  give  them  such  a  claim. 

In^  my  opinion  the  first  suit  was  legally  dis- 
continued without  payment  of  any  costs  to  the 
defendants,  and  that  the  judgment  of  the  Su- 
preme Court  should  be  reversed. 

Senators  Barlow,  Clark   and   Putnam 

also  delivered  opinions  in  favor  of  reversing 
the  judgment  of  the  Supreme  Court,  concur- 
ring in  the  reasons  assigned  by  Senator  Porter. 
And, 

On  thequestion  beingput — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Backus,  Barlow, 
Bockee,  Burnham,  Clark,  Denniston,  Johnson, 
Mitchell.  Platt,  Porter,  Putnam,  Rhoades,  Scott, 
Smith  and  Strong — 15. 

For  affirmance — Senators  Hard,  Lott,  Var- 
ney  and  Wright — 4. 

Judgment  reversed. 

Followed— 14  How.  Pr.,  96. 

Cited  in-10  N.  Y.,  502 ;  13  Barb.,  185 ;  10  How.  Pr., 
87;  3  Abb.  Pr.,  462;  7  Abb.  N.  8.,  249 ;  63  111.,  275. 


*HOYT  v.  MINER.          [*525 

N.  Y.  City  Mechanics'  Act — Claimant  Cannot 
Fiat  Lien  for  Unliquidated  Damages  Sustained 
by  Builder — Set-Off—Builder  as  Witness  for 
Claimant. 

Under  the  N,  Y.  City  Mechanics'  Act,  the  claim- 
ant cannot  fix  a  lien  on  unliquidated  damages  which 
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the  builder  has  sustained  by  being  wrongfully  dis- 
•charjfed  and  prevented  from  completing1  his  con- 
tract, but  Is  restricted  to  such  funds  as  are  due  and 
become  due  for  actual  performance. 

The  claimant's  lien  cannot  be  reduced  by  any  set- 
off  which  the  owner  may  have  had  against  the 
builder  when  the  attested  account  was  served,  but 
only  by  payments  previously  made  in  good  faith. 
Per  Lott  and  Sherman,  Senators. 

In  an  action  by  the  claimant  against  the  owner, 
the  builder  is  a  competent  witness  for  the  former, 
on  being  released  by  him.  Per  Lott,  Senator. 

The  release  will  not  extinguish  the  claimant's 
cause  of  action,  if  it  contain  an  express  declaration 
that  such  was  not  the  intent.  Per  Lott,  Senator  ; 
Sherman,  Senator,  contra. 

Citations— Laws,  1830,  pp.  412,  413,  sees.  1-4 :  Laws, 
1832,  p.  181 ;  2  Cai.,  121 ;  9  Mass.,  235 ;  Act,  April  20, 
1830. 

OX  error  from  the  Supreme  Court,  where  the 
judgment  of  the  N.  Y.  C.  P.  was  reversed. 
For  a  statement  of  the  facts  proved  on  the 
trial,  together  with  the  opinion  of  the  Supreme 
Court,  see  the  case  as  reported  in  4  Hill,  193, 
•et  seq.  The  Court  of  C.  P.  charged,  in  addi- 
tion to  what  is  stated  at  page  195  of  the  report, 
that  if  Miner  dismissed  Hoyt  wrongfully,  "he 
[Miner]  would  not  be  responsible  for  the  sub- 
sequent payments,  but  would  be  responsible 
•only  for  the  amount  that  Hoyt  could  have 
made."  This  was  excepted  to  by  the  counsel 
for  Miner  along  with  other  parts  of  the  charge. 
The  case  was  argued  here  by, 

Mr.  P.  A.  Cowdrey,  for  plaintiff  in  error, 
and 

Mr.  C.  De  Witt,  for  defendant  in  error. 

Lott,  Senator.  The  charge  of  the  judge  on 
the  trial  in  reference  to  the  due-bill  of  Hoyt 
for  $78,  and  the  note  of  Pierson  for  $312,  was 
I  think  correct.  The  mechanic  is  entitled  to  a 
recovery  of  his  debt  out  of  the  moneys  due  by 
the  owner  to  his  contractor  under  the  contract, 
without  reference  to  the  general  dealings  be- 
tween them.  The  statute  intended  to  provide 
a  certain  fund  out  of  which  the  claims  of  the 
workmen  should  be  paid,  and  the  moneys 
agreed  to  be  paid  to  the  contractor  are  made 
526*]  'applicable  to  that  object.  That  fund 
•can  only  be  reduced  by  payments  bona  fide 
made.  It  is  reasonable  to  suppose  that  every 
person  doing  work  or  furnishing  materials  to  a 
building,  has  reference  to  the  price  or  sum 
agreed  to  be  paid  to  the  contractor,  and  the 
times  and  terms  of  payment;  and  it  would  de- 
feat the  object  and  intention  of  the  statute  to 
allow  a  general  debt  to  be  set  off  against  the 
amount  payable  under  the  contract.  The  per- 
son holding  the  lien  cannot,  I  think,  be  con- 
sidered as  an  assignee  of  the  claim,  subject  to 
all  the  equities  between  the  parties.  When 
the  amount  claimed  to  be  due  from  the  con- 
tractor is  adjusted  and  ascertained,  the  owner 
is  required  to  pay  the  same,  if  it  is  not  paid  by 
the  contractor  himself  within  ten  days  thcreaf  t- 
•er.andit  may  be  recovered  from  the  owner  in  an 
action  for  money  had  and  received  to  the  use  of 
the  creditor,and  to  the  extent  in  value  of  any  bal- 
ance due  by  the  owner  to  his  contractor  under 
the  contract,  at  the  time  of  the  first  notice,  or 
subsequently  accruing  to  such  contractor.  The 
rights  of  the  party  to  the  fund  become  fixed 
at  the  time  the  notice  of  claim  is  served.  All 
moneys  then  in  the  hands  of  the  owner,  due 
or  subsequently  accruing,  sufficient  to  pay  the 
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claim,  are  held  for  the  use  and  benefit  of  the 
claimant.  Sess.  L.  of  1830.  p.  412,  413,  sees.  1 
-A;  Sess.  L.  of  1832,  p.  181. 

I  concur  in  opinion  with  the  Supreme  Court, 
however,  and  for  the  reasons  given  by  them, 
that  the  Court  of  C.  P.  erred  when  they  told 
the  jury  that  if  Miner  discharged  Hoyt  wrong- 
fully, he  [Miner]  would  not  be  responsible  for 
the  subsequent  payments,  but  would  be  re- 
sponsible only  for  the  amount  which  Hoyt 
could  have  made.  Considerable  testimony  was 
given  on  both  sides  as  to  the  extent  and  value 
of  the  work  to  be  done,  and  I  think  the  fair 
intendment  of  the  charge  is,  that  the  jury  had 
a  right,  in  ascertaining  the  amount  due  to  the 
contractor,  to  take  into  consideration  what 
Hoyl  would  have  made.  And  I  cannot  agree 
with  the  counsel  for  the  plaintiff  in  error,  that 
"  the  remark  of  the  learned  judge  was  a  mere 
abstract  proposition,  made  without  reference 
to  any  testimony  in  the  case."  But  even  if  it 
were,  this  would  not  alter  the  question.  The 
tendency  of  the  remark  was  to  mislead  the  jury 
in  ascertaining  *whether  there  were  [*527 
any  moneys  due  from  the  defendant,  out  of 
which  the  plaintiff  was  entitled  to  payment; 
and  certainly,  if  the  learned  judges  of  the  Su- 
preme Court  have  arrived  at  the  conclusion 
that  "several  of  the  questions  addressed  to  the 
witnesses  appear  to  have  been  allowed  by  the 
court  below  on  the  assumption  that  the  plaint- 
iff might  fix  a  lien  on  the  unliquidated  dam- 
ages supposed  to  be  due  by  the  defendant,  in 
consequence  of  his  preventing  D.  Hoyt's  going 
on  after  the  fire  and  completing  the  contract," 
if  may  well  be  presumed  that  the  jury,  from 
the  course  of  the  trial,  and  the  remark  of  the 
judge  on  that  subject,  have  acted  on  the  same 
assumption. 

The  testimony  of  D.  Hoyt  was,  in  my  opin- 
ion, properly  admitted.  After  the  release,  he 
certainly  was  not  interested  in  favor  of  the 
plaintiff.  He  was  discharged  from  all  liability 
for  the  amount,  and  a  recovery  by  the  plaint- 
iff would  be  of  no  advantage  to  him.  The 
learned  judge  who  delivered  the  opinion  of  the 
Supreme  Court,  however,  appears  to  consider 
that  he  was  still  incompetent,  on  the  ground 
that  "The  effect  of  his  failure  to  show  a  fund 
adequate  to  the  payment  of  his  demand, would 
be  to  bar  the  witness  pro  tanto  in  any  suit  he 
might  afterwards  bring  in  his  own  name  for 
the  same  funds."  If  that  be  conceded,  it  is 
equally  true  that,  if  a  fund  adequate  to  the 
payment  is  shown,  he  would  then  be  barred 
from  the  recovery  of  it. 

It  is  contended,  however,  that  the  effect  of 
the  release  to  D.  Hoyt  was  to  discharge  al", 
claims  on  the  defendant.  I  think  not.  The 
plaintiff,  on  the  non  payment  of  the  amount 
due  him.  as  adjusted  and  ascertained,  had  r. 
right  to  the  fund,  which  could  be  enforced  by 
action  against  the  owner.  Besides,  the  release 
in  terms  reserves  his  right  to  recover  the  claim 
against  Miner,  and  declares  that  it  shall  not 
prejudice  the  claim,  but  only  release  the  wit- 
ness from  all  personal  liability.  It  is  manifest, 
therefore,  that  it  was  not  intended  to  operate 
as  a  release  of  the  defendant,  and  it  will  be 
construed  according  to  the  intent  of  the  par- 
ties. Stewart  v.  Eden,  2  Cai.,  121  ;  Lyman  v. 
Clark,  9  Mass..  235. 

Upon  the  whole,  I  am  of  opinion  that  the 
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judgment  of  the  Supreme  Court  should  be  af- 
firmed on  the  ground  above  stated. 

528*]  *Sherman,  Senator.  Hoyt  was  a 
competent  witness  on  being  released,  but  I  con- 
cur most  fully  with  the  opinion  given  by  Mr.J. 
Cowen  as  to  the  effect  of  this  release,  provided 
it  was  pleaded  puts  darrein  continuance.  We 
have  nothing  to  do  with  that  question,  how- 
ever, although  I  cannot  omit  to  remark  that 
should  this  defense  be  properly  set  up,  it  could 
not  but  prove  fatal  to  the  plaintiff's  right  of 
recovery. 

I  think  the  Supreme  Court  erred,  however, 
in  relation  to  the  question  of  set  off.  The  Act 
of  April  20, 1830,  gives  to  the  person  who  shall 
have  complied  with  its  conditions,  a  lien  upon 
any  payments  due  or  to  become  due  according 
to  the  terms  of  the  contract.  And  the  person 
who  applies  in  pursuance  of  the  Act,  it  would 
seem,  ought  not  to  be  defeated  of  his  lien 
by  any  transactions  between  the  owner  and 
the  contractor,  other  than  such  as  shall  be 
equivalent  to  a  bona  fide  payment  on  the  con- 
tract. The  principle  of  set-off  is,  in  my  judg- 
ment, wholly  inapplicable.  The  lien  is  not  to 
be  lost  because  there  was  an  old  balance  due 
to  the  builder  from  the  contractor.  Nothing 
short  of  actual  payments  made  upon  and  ex- 
pressly applicable  to  the  contract,  can  operate 
to  deprive  the  party  of  his  statutory  lien.  This, 
it  appears  to  me,  is  a  construction  of  the  statute 
due  alike  to  the  terms  used  in  it,  and  the  mani- 
fest object  of  its  framers. 

I  am,  therefore,  in  favor  of  reversing  the 
judgment  of  the  Supreme  Court. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  affirmance — Senators  Backus,  Barttit, 
Lester,  Lott,  Mitchell,  Platt,  Rhoades,  Scott, 
Scovil,  Smith  and  Varian — 11. 

For  reversal — Senators  Johnson,  Lawrence, 
Porter  and  Sherman — 4. 

Judgment  affirmed. 

Affirming— 4  Hill,  193. 
Cited  in-2  DaJy,  100. 


529*]     *RUDDETAL7>.  DAVIS. 

A  nonsuit  may  be  ordered  at  the  trial  after  evi- 
dence has  been  given  on  both  sides,  if  a  verdict  for 
the  plaintiff  would  be  against  the  clear  weight  and 
effect  of  the  evidence. 

ON  error  from  the  Supreme  Court.     For  a 
report  of  the  case  in  that  court,  see,  3  Hill, 
287,  et  seq.     It  was  argued  here  by, 

Mr.  C.  O'Conor,  for  plaintiffs  in  error,  and 
Messrs.  J.  L.  Mason  and  J.  P.  Hall,  for 
defendant  in  error. 

The  Chancellor  and  Senators  Hard  and 
Lott  delivered  opinions  concurring  substan- 
tially with  the  view  taken  of  the  case  by  the 
Supreme  Court.  And, 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — all  the  members  present 
who  heard  the  argument,  thirteen  in  number, 
voted  for  affirming. 

Judgment  affirmed. 

Afflrming-3  Hill,  287. 

Cited  in-8  N.  Y..  74  (59  Am.  Dec.,  455.  457) ;  25  N. 
T..  362;  2  Barb..  361;  10  Barb.,  664;  2  Bos.,  544;  7 
Rob.,  394 ;  2  Daly,  278. 
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FRY  ATT  &  CAMPBELL 
THE  SULLIVAN  COMPANY. 

Personal  Property  Converted  and  Annexed  to  Re- 
ally—Sold to  Innocent  Third  Person—Injured 
Party  Cannot  Recover. 

Where  one  having  hired  the  use  of  certain  per- 
sonal property,  wrongfully  converted  it  by  annex- 
ing it  to  and  making  It  a  part  of  bis  real  estate,  and 
then  sold  the  real  estate  to  a  third  person  who  had 
no  notice  of  the  facts ;  held,  that  the  party  injured 
could  not  reclaim  his  property  from  the  purchaser, 
but  his  only  remedy  was  by  action  against  the  orig- 
inal wrong-doer. 

ON  error  from  the  Supreme  Court.     For  a 
statement  of  the  case,   together  with  the 
opinion  of  the  Supreme  Court,  see,  5  Hill,  116, 
etseq. 

*Mr.  H.  S.  Dodge,  for  plaintiffs  [*53O 
in  error. 
Mr.  A.Thompson,  for  defendants  in  error. 

Senators  Wright,   Barlow   and  Porter 

delivered  opinions  in  favor  of  affirming  the 
judgment  of  the  Supreme  Court,  and  Senators 
Clark  and  Lawrence  in  favor  of  reversing 
it.  And, 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  affirmance — Senators  Barlow,  Bartlit, 
Bockee,  Jones,  Lester,  Mitchell,  Porter,  Putnam, 
Rhoades,  Scott,  Sherman,  Smith,  Strong,  Varney 
and  Wright — 15. 

For  reversal — Senators  Backus,  Clark,  Har<LY 
Lawrence,  Platt  and  Works — 6. 

Judgment  affirmed. 

Affirming-5  Hill.  116. 

Cited  in -10  Allen.  349;  42  Mich.,  394;  43  Mich., 
573;  4  N.  W.  Rep..  734 ;  6  N.  W.  Rep.,  90. 


POTTER  ET  AL. 

THE  BANK  OF  ITHACA. 

Bank  Charter — Operations  to  Be  Carried  on  at 
Particular  Place — Discount  Elsewhere — When 
Not  Violation  of  Charter. 

Where  the  charter  of  a  bank  provided  that  it» 
operations  of  discount  and  deposit  should  be  carried 
on  in  the  Village  of  Ithaca,  and  not  elsewhere,  and 
the  cashier  discounted  a  note  at  the  City  of  N.  Y.. 
canceling  a  debt  due  the  bank  from  the  person  at 
whose  request  the  discount  was  made,  and  paying 
him  the  balance  in  cash  ;  held,  that  the  transaction 
was  not  a  violation  of  the  charter,  and  that  the  note 
was  valid. 

Otherwise,  had  it  appeared  that  the  cashier  made 
the  discount  in  furtherance  of  the  ordinary  dis- 
counting operations  of  the  bank,  and  that  the  debt 
was  resorted  to  as  a  mere  pretext  for  the  purpose  of 
evading  the  restriction  in  the  charter.  Semble. 

Citation— Laws,  1829,  p.  320.  sec.  1. 

ON  error  from  the  Supreme  Court, where  the 
judgment  of  the  Superior  Court  of  the  City 
of  N.  Y.  was  affirmed.     For  a  report  of  the 
case  in  the  Supreme  Court,  and  the  opinion 
there  delivered,  see,  5  Hill,  490,  et  seq. 

*Mr.  P.  B.  Cutting,  for  plaintiffs  [*531 
in  error. 
Mr.  S.  Sherwood,  for  defendants  in  error. 

Senator  Sherman,  after  reviewing  the  facts- 
proved  on  the  trial,  came  to  the  conclusion 
that  the  act  of  discounting  the  note  at  the  City 
of  N.  Y.,  by  the  cashier  of  the  defendants  in 
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error,  was  not  under  the  circumstances  a  vio 
lation  of  their  charter;  no  other  transaction  of 
a  similar  character  appearing  to  have  taken 
place,  and  there  being  some  evidence  that  the 
cashier's  object  in  making  the  discount  was  to 
collect  a  debt  due  the  Bank  from  Hendrickson. 

Senators  Lott,  Porter,  Putnam  and 
Rhoades  concurred. 

Senator  Wright  said  the  facts  proved  on 
the  trial  warranted  the  conclusion  that  the 
transaction  in  question  was  an  ordinary  dis- 
count, and  there  was  no  evidence  to  show  that 
the  cashier  went  to  N.  Y.  for  the  purpose  of 
collecting  the  debt  due  from  Hendrickson,  or 
that  the  discount  was  made  with  any  such 
view.  He  could  not  agree  with  the  learned 
judge  who  delivered  the  opinion  of  the  court 
below,  that  the  prohibition  in  the  charter  of 
the  defendants  in  error,  as  to  their  place  of 
business,  did  "  not  apply  to  a  single  transac- 
tion." The  charter  does  not  allow  the  bank  to 
make  any  discount  elsewhere  than  in  the  Vil- 
lage of  Ithaca,  but  expressly  prohibits  it.  Sess. 
L.  of  1829,  p.  320,  sec.  1.  If  we  say  the  Bank 
shall  be  excused  for  making  a  discount  at  N. 
Y.,  on  the  ground  that  it  is  a  "  single  transac- 
tion," what  is  there  to  prevent  another  "  trans- 
action "  of  the  same  kind  at  Hartford,  and  an- 
other at  Philadelphia,  and  another  at  New 
Orleans,  etc.  ?  And  why  may  not  the  cashier, 
and  each  of  the  other  officers  of  the  Bank,  un- 
der such  a  decision,  engage  in  a  "  single  trans- 
action" of  discount,  with  every  prospect  of  im- 
punity, wherever  they  may  happen  to  be,  out 
of  the  Village  of  Ithaca?  So  far  as  any  tangi- 
ble evidence  on  the  subject  would  be  likely  to 
exist,  the  probability  is  that  hundreds  of  dis- 
counts might  be  made  in  this  way,  and  no  man 
532*]  *be  able  to  prove  more  than  a  "  single 
transaction."  But  again,  if  we  say  that  one 
act  of  discount  by  the  Bank,  out  of  the  Village 
of  Ithaca,  shall  not  be  deemed  a  violation  of 
its  charter,  how  often  may  this  be  repeated.and 
the  charter  still  remain  inviolate?  The  only 
safe  rule  to  adopt  in  reference  to  the  exercise 
of  corporate  powers  by  these  institutions  is,  to 
confine  them  within  the  sphere  of  action  pre- 
scribed by  the  Legislature;  allowing  no  plea  of 
expediency  or  convenience  to  excuse  a  depart- 
ure from  it.  They  are  perpetual  examples  of 
the  old  adage,  "  give  them  an  inch  and  they 
will  take  an  ell."  The  Bank  in  question  had 
no  right,  under  any  pretense,  to  discount  a 
note  outof  the  Village  of  Ithaca,  and  the  judg- 
ment of  the  Supreme  Court  should,  therefore, 
be  reversed. 

Senators  Clark,  Johnson,  Scott  and  Les- 
ter also  delivered  opinions  in  favor  of  revers- 
ing the  judgment.  And, 

On  the  question  being  put — "  Shall  this 
judgment  be  reversed?  " — the  members  of  the 
Court  voted  as  follows: 

For  affirmance — Senators  Backus,  Bockee, 
Dennitton,  Jones,  Lott,  Platt,  Porter,  Putnam, 
Rhoades,  Sherman  and  Works — 11. 

For  Reversal— Senators  Barlow,  Clark,  Hard, 
Johnson,  Lester,  Mitchell,  Scott,  Smith,  Varney 
and  Wright— 10. 

Judgment  affirmed. (a) 

Affirming— 6  Hill,  400. 

(a)  See,  Suydam  v.  The  Morris  Canal  and  Banking 
Co.,  0  Hill,  217. 
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Contract  to  Tow  Canal-Boat  "  at  Risk  of  Master 
and  Owner"— Tow  Boat  Owners  Held  Liable 
for  Negligence. 

The  master  of  a  canal-boat  laden  with  merchan- 
dize, being  in  the  City  of  N.  Y.,  obtained  from  the 
defendants,  who  had  been  engaged  for  several  years 
in  towing  vessels  upon  the  Hudson  River,  by  means 
of  steamboats,  a  permit  in  the  following  words: 

Capt.  H.,  of  steamboat  N..  take  in  tow  for  Albanv 
canal-boat  A.  etc.,  at  the  risk  of  the  master  and 
owners  thereof,  and  collect  830."  The  permit  was 
delivered  to  the  captain' named  in  it.who  according- 
ly took  the  canal-boat  in  tow,  the  master  and  hands 
remaining  on  board  in  charge  of  the  boat  and  her 
cargo,  and  while  proceeding  up  the  river  in  the 
night  time  she  was  run  upon  a  rock  and  she  and  her 
cargo  lost.  In  an  action  to  recover  for  the  loss  on 
the  ground  of  unskillfulnessor  want  of  care  in  the 
navigation,  the  Supreme  Court  decided  that  the  de- 
fendants were  not  liable  even  for  gross  neglect ; 
the  permit  being  evidence  that  the  plaintiffs  agreed 
to  take  upon  themselves  all  risks.  Held,  that  the  de- 
cision was  erroneous. 

Whether  the  defendants  in  such  case  should  be 
regarded  as  common  carriers  of  the  canal-boat  and 
her  cargo,  and  held  liable  accordingly,  quaere. 

Citations-3  Hill,  9, 19-21 ;  1  Carr.  &  P..  251 ;  5  Esp.. 
225;  9  Mart.  (La.),  353:  Story.  Bailm.,  sees.  321,495, 
496,  1st  ed.  and  3d  ed. :  2  Pet.,  150 ;  12  Johns.,  232 ;  6 
Johns.,  180 ;  11  La.,  46 ;  14  Pick.,  1 ;  2  Kent,  Com., 
597.  598.  599,  602,  606,  607  : 1  Str.,  690 :  8  Carr.  &  P  207  : 
2  Ld.  Raym..  913,  918;  1  La.,  46,  349,  359:  21  Wend  1 
153,  354 :  19  Wend.,  234,  251 ;  25  Wend.,  459 ;  5  Rawle 
179, 188, 189;  1  Pick.,  50;  1  Sm.  L.  C..  101.  H.;  2  Chit 
Bl..  451,  n.,  22,  Am.  ed.  1830 :  Sm.  Merc.  L.,  168  ;  1 
Leigh,  N.  P.,  507 ;  1  Wend.,  272 ;  2  Vt..  92 ;  Bac.  Abr  . 
tit.  Carriers,  A  ;  1  T.  R.,  33 :  Co.  Litt..  89,  b,  n.  6  ;  13 
Wend.,  387 ;  1  Bell,  Com.,  466,  5th  ed.;  1  Watta  &  S., 
285,  388;  17  Law,  Lib.,  79.  n.;  2  Show.,  332:  5  T.  R, 
143 ;  Jerm.  Carr.,  31-35 ;  1  Vent.,  190,  238 ;  3  T.  R..  63. 

ON  error  from  the  Supreme  Court,  where  the 
plaintiffs  in  error  brought  an  action  on  the 
case  against  the  defendants  in  error,  for  neg- 
ligence in  towing  the  canal-boat  Astorogan,  be- 
longing to  the  former,  up  the  Hudson  River 
between  N.  Y.  and  Albany,  by  means  of  the 
steamboat  New  London.  The  declaration, 
after  setting  forth  that  the  defendants  were 
engaged  in  the  business  of  towing  canal-boats 
on  the  Hudson  River,  that  they  accepted  and 
received  The  Astorogan.  with  her  freight,  to  be 
towed  from  N.  Y.  to  Albany,  etc.,  and  com- 
menced towing  her  accordingly,  proceeded 
thus:  "  Yet  the  said  defendants,  not  regard- 
ing their  duty,  etc.,  did  not  nor  would  safely 
or  securely  tow  and  convey  the  said  canal- 
boat  Astorogan,  etc.,  but,  on  the  contrary 
thereof,  they,  by  their  servants,  so  carelessly, 
negligently  and  unskillfully  then  and  there 
steered,  managed  and  conducted  their  said 
steamboat  New  London,  that  through  the  care 
lessness,  mismanagement  and  want  of  care  of 
the  said  defendants  and  their  servants,  the  said 
canal-boat  Astorogan  was,  on  the  day  and 
year,  etc.,  at,  etc.,  with  great  violence, "forced 
and  propelled  upon  certain  rocks  in  the  Hud- 
son River  aforesaid,"  and  was  then  and  there 
broken  and  sunk,  and  her  cargo  lost.  The 
cause  was  tried  at  the  Herkimer  Circuit  in 
1889.  before  Willard,  *C.  Judge,  and  [*534 
a  verdict  rendered  in  favor  of  the  plaintiffs. 


NOTE.— Common  c<irrter»— Umitatton*  nf 
— Matter*  and  inntrr*  nf  tv*vl»  an  common  cnrritrg. 
Slocuin  v.  Fairchild,,  ante,  2US,  note. 
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which  was  afterwards  set  aside,  and  a  new 
trial  granted.  See,  3  Hill,  Vet  seq.  The  second 
trial  took  place  at  the  Herkimer  circuit  in  Sep- 
tember, 1842,  and  the  following  facts  appeared: 
In  1837,  and  for  several  years  before,  the  de- 
fendants were  engaged  in  the  business  of  tow- 
ing canal  and  lake-boats  on  the  Hudson  River 
between  N.  Y.  and  Albany,  by  means  of  sev- 
eral steamboats  of  which  they  were  proprietors. 
The  boats  towed  were  usually  lashed  to  the 
sides  of  the  steamboats  having  them  in  tow,  in 
such  positions  as  the  captain  of  the  steamboats 
assigned  to  them  respectively.  The  master  and 
hands  of  the  boats  towed  remained  on  their 
boats,  and  were  subject  to  the  orders  of  the 
captain  of  the  steamboat;  the  latter  having  no 
other  authority  over  the  boats  towed  except 
such  as  was  necessary  for  the  mere  purpose  of 
navigation.  It  was  the  duty  of  the  master  and 
hands  of  each  boat  towed  to  have  a  man  on 
deck  in  readiness  to  answer  any  order  of  the 
steamboat  for  the  use  of  the  helm  of  the  boat 
towed,  which  was  called  in  aid  of  the  steam- 
boat in  difficult  situations.  On  the  occasion  in 
question,  the  master  of  the  Astorogan,  Eli 
Casler,  applied  to  the  defendants'  agent  in  N". 
Y.,  and  received  a  permit,  stating  the  terms  on 
which  The  Astorogan  was  to  be  towed,  which 
was  in  the  following  words:  "New  York, 
Oct.  14th,  1837.  Capt.  Hitchcock  of  the  steam- 
boat New  London,  take  in  tow  for  Albany, 

canal-boat  Astorogan, master,  at  the  risk 

of  the  master  and  owners  thereof,  and  collect 
$30.  (Signed)  Isaac  Newton,  by  Alfred  Van 
Santvoord."  Casler  indorsed  his  name  on  the 
permit,  then  took  and  delivered  it  to  Capt. 
Hitchcock,  paying  him  $30,  and  thereupon 
The  Astorogan  was  taken  in  tow.  This  was 
the  uniform  mode  in  which  the  defendants 
carried  on  their  business,  and  no  boats  were 
towed  except  under  permits  like  the  above. 
The  New  London  started  from  N.  Y.  in  the 
evening,  taking-in  tow  one  tow-boat  and  six 
canal-boats,  including  The  Astorogan.  The 
tow-boat  and  one  canal-boat  were  lashed  abreast 
on  the  east  side  of  The  New  London,  and  on 
the  west  side  three  canal- boats  were  lashed 
abreast,  The  Astorogan  being  the  outer  one. 
In  the  rear  of  The  Astorogan  and  the  boat 
535*]  next  to  her,  were  two  *other  boats  in 
tow.  While  proceeding  up  the  river,  after 
passing  Four  Mile  Point  below  Coxsackie,  at 
about  1  o'clock  in  the  morning,  The  Astoro- 
gan struck  on  rocks  under  water  near  the  west 
shore,  and  sunk  within  a  few  minutes,  by 
which  the  plaintiffs  sustained  damages  to  near- 
ly $5,500.  These  rocks  were  nearly  three 
fourths  of  a  mile  above  Four  Mile  Point,  and 
are  well  known  to  persons  navigating  the  river. 
The  channel  opposite  the  rocks  is  about  four 
hundred  feet  wide  to  a  shore  or  mud  island  in 
the  river.  The  New  London  and  the  boats  in 
tow  occupied  a  space  of  at  least  one  hundred 
and  twelve  feet.  A  short  distance  below  the 
rocks  a  sloop  was  at  anchor  near  the  center  of 
the  channel,  but  nearest  the  east  side.  The 
New  London  passed  on  the  west  side  of  the 
sloop,  and  for  that  purpose  ran  in  towards  the 
west  shore;  and,  after  passing  the  sloop,  failed 
to  change  her  course  to  the  east  far  enough  to 
avoid  the  rocks.  Other  evidence  was  given  by 
the  plaintiffs  on  the  question  whether  there 
was  negligence  on  the  part  of  the  captain  or 
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pilot  of  The  New  London,  and  if  so,  to  what 
extent;  and  the  defendants  attempted  to  show, 
by  cross-examining  the  plaintiffs'  witnesses, 
that  the  injury  was  occasioned,  either  in  whole 
or  in  part,  by  the  neglect  of  the  master  and 
hands  on  the  boats  towed,  in  not  having  men 
at  the  helms,  and  that  there  was  negligence  in 
this  particular  on  the  part  of  the'  persons  in 
charge  of  The  Astorogan.  None  of  the  de- 
fendants ever  took  charge  of  the  steamboats 
used  by  them  in  the  business  of  towing,  but 
intrusted  the  navigation  of  them  entirely  to 
others. 

In  the  course  of  the  trial,  the  counsel  for  the 
plaintiffs  offered  to  prove,  "as  a  distinct  gra- 
vamen or  ground  of  the  defendants'  liability, 
that  they  had  been  guilty  of  negligence  in  the 
employment  of  a  pilot  on  board  The  New  Lon- 
don," by  showing  that  one  of  the  pilots  on 
board  was  not  skillful,  and  following  this  by 
evidence  that  he  had  charge  of  The  New  Lon- 
don at  the  time  of  the  accident.  This  was  ob- 
jected to  by  the  defendant's  counsel,  on  the 
ground,  among  others,  that  the  negligence  al- 
leged in  the  declaration  did  not  consist  in  the 
employment  of  unskillful  officers,  pilots  or 
hands.  The  circuit  judge  sustained  the  objec- 
tion, *and  excluded  the  evidence,  to  [*536 
which  the  plaintiffs'  counsel  excepted. 

The  counsel  for  the  plaintiffs  also  offered  to 
prove  that  the  following  advertisement  was  in- 
serted by  the  defendants  in  the  Albany  Even- 
ing Journal,  December  30,  1836,  and  that  it 
continued  to  be  published  in  that  paper  until 
May  23,  1837  :  "  Towing— The  steamboat  O. 
Ellsworth,  Capt.  Haveland.  Mount  Pleasant, 
Capt.  Gillespie,  Henry  Eckford,  Capt.  Hig- 
ham,  will  be  employed  exclusively  the  ensu- 
ing season  in  towing  lake-boats  between  Al- 
bany and  New  York."  The  evidence  was 
objected  to  by  the  defendants'  counsel,  and  ex- 
cluded by  the  circuit  judge,  to  which  the  plaint- 
iffs' counsel  excepted. 

The  counsel  for  the  defendants  moved  for  a 
nonsuit,  which  the  circuit  judge  granted, assign- 
ing the  following  reasons,  viz. :  that  the  defend- 
ants were  not  common  carriers  of  The  Astoro- 
gan or  her  cargo,  and  were, therefore,  at  liberty 
to  refuse  to  tow  her  upon  any  terms;  that  they 
had  a  right  to  insist  upon  such  a  price  for  tow- 
ing The  Astorogan  as  would  compensate  them 
for  assuming  any  or  all  risks,  or  they  might 
take  a  less  price  in  consideration  of  the  plaint- 
iffs' taking  the  risks  upon  themselves  ;  that  it 
was  lawful  for  the  defendants  to  contract  for 
an  exemption  from  all  risks  except  such  as 
might  arise  from  their  own  fraud  or  bad  faith; 
that  the  paper  called  a  permit  being  in  writ- 
ing, and  containing  the  terms  upon  which  the 
defendants  consented  to  take  The  Astorogan  in 
tow,  the  extent  of  their  liability  depended  upon 
the  legal  effect  of  the  language  used  in  that 
instrument,  and  was  a  question  of  law  for  the 
court;  that  by  the  terms  of  the  instrument  the 
defendants  were  not  liable  for  any  accident 
which  might  happen  to  The  Astorogan  or  her 
cargo,  unless  it  occurred  from  the  fraud, breach 
of  good  faith  or  gross  negligence  of  the  de- 
fendants or  their  servants;  and  that  there  was 
not  sufficient  evidence  to  justify  the  jury  in 
finding  that  the  accident  in  question  happened 
in  this  way.  The  plaintiffs'  counsel  excepted. 
The  defendants'  counsel  contended  that  they 
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were  not  liable,  under  the  circumstances,  even 
for  gross  neglect  on  their  part-  or  that  of  their 
servants,  but  on  this  point  the  circuit  judge 
expressed  no  opinion. 

537*]  *The  plaintiffs'  counsel  afterwards 
moved  the  Supreme  Court  for  a  new  trial  on  a 
bill  of  exceptions,  but  the  motion  was  denied 
for  the  following  reasons: 

By  the  Court,  Bronson,  -/.  On  the  main 
question  little  need  be  added  to  what  was 
said  when  the  case  was  before  us  on  a  former 
occasion.  3  Hill,  9.  As  the  defendants  were 
not  common  carriers  of  the  boats  which  they 
towed,  the  parties  met  upon  equal  terms.  Nei- 
ther was  under  a  legal  necessity  to  contract 
with  the  other,  and  both  were  at  liberty  to 
make  such  a  contract  as  they  thought  proper, 
provided  there  was  no  transgression  of  the  law 
of  the  land.  Whatever  pains  the  defendants 
might  have  taken  in  building,  fitting  and 
manning  their  steamboats,  it  was  still  quite  pos- 
sible that  losses  might  happen,  either  through 
the  insufficiency  of  the  boats  or  machinery,  or 
the  unskillfulness,  negligence,  or  other  mis- 
conduct of  the  master  and  hands.  These,  as 
well  as  the  other  risks  of  the  voyage,  were  to 
be  borne  by  some  one,  and  the  question  on 
whom  the  burden  should  rest,  must  necessari- 
ly affect  the  price  to  be  paid  for  the  towing  of 
boats.  It  was  as  competent  for  the  parties  to 
agree  which  should  run  the  hazard,  as  it  was 
to  settle  the  amount  of  compensation. 

In  the  absence  of  an  express  agreement,  the 
law  would  impose  certain  duties  and  liabilities 
upon  both  parties.  The  plaintiffs  would  be 
bound  to  pay  a  reasonable  price  for  the  tow- 
ing, and  the  defendants  would  be  answerable 
for  any  loss  which  might  happen  through  the 
want  of  ordinary  care  and  skill  on  the  part  of 
their  servants.  But  the  parties  might  by  con- 
tract, fix  the  price  of  towing  as  high  or  as  low 
as  they  pleased,  and  shift  the  hazards  of  the 
business  from  one  party  to  the  other  as  they 
deemed  proper.  They  might  agree  that  the 
defendants  should  incur  an  increased  liability, 
and  answer  for  the  safe  delivery  of  the  goods 
at  all  events ;  or  that  they  should  be  wholly 
exempt  from  liability  so  long  as  they  were  not 
chargeable  with  fraud.  Now  here  the  parties 
settled  the  matter,  both  as  to  price  and  peril, 
for  themselves.  They  agreed  that  The  Astoro- 
gan  should  be  towed  to  Albany  for  the  sum  of 
538*]  $30  "at  the  *risk  of  the  master  and 
owners  thereof."  A  loss  has  happened,  and  the 
question  is,  who  shall  bear  it?  We  think  the 
plaintiffs  must  bear  it,  because  such  was  their 
agreement.  It  is  impossible  to  say  that  the 
contract  points  to  one  kind  or  description  of 
risk  more  than  another,  and  if  it  does  not  cov- 
er all  the  perils  of  the  voyage,  it  covers  none, 
and  means  nothing.  Courts  are  not  at  liberty 
to  nullify  contracts  by  way  of  expounding 
them,  or  to  insert  restrictions  or  qualifications 
which  the  parties  did  not  think  proper  to  make 
for  themselves. 

In  this  view  of  the  case,  it  is  unnecessary  to 
inquire  whether  there  was  anything  like  grow 
negligence  on  the  part  of  the  master  of  the 
steamboat  or  his  bands  ;  for  should  it  be  con- 
ceded that  they  are  chargeable  with  gross  neg- 
ligence, the  loss  must  still  fall  upon  the  plaint- 
iffs. They  agreed, for  a  sufficient  consideration, 
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that  they  would  take  the  risk,  and  now  that 
the  loss  has  happened,  they  are  not  at  liberty 
to  cast  off  the  burden  upon  the  defendants. 

The  owner  of  a  ship  may  cause  himself  to 
be  insured  against  the  barratry  of  the  master, 
although  appointed  by  himself;  and  I  can  see  no 
reason  why  these  parties  were  not  at  liberty  to 
agree,  that  a  loss  happening  through  the  neg- 
ligence of  the  master  and  hands,  whatever 
might  be  the  degree  of  fault,  should  fall  upon 
the  plaintiffs.  And  if  the  contract  is  not  set 
aside  by  considerations  of  public  policy,  we 
have  no  choice  but  to  enforce  it. 

We  think  the  nonsuit  was  properly  ordered, 
and  it  only  remains  to  notice  some  minor  ques- 
tions made  upon  the  trial. 

The  plaintiffs  gave  no  explanation  on  the 
trial  as  to  the  purpose  for  which  the  advertise- 
ment was  offered  in  evidence.  The  steamboat 
New  London  was  not  mentioned  in  it,  and  no 
one  would  be  likely  to  see  how  it  could  have 
any  legal  bearing  upon  the  cause.  The  plaint- 
iffs should  have  explained  to  the  circuit  judge. 
But  if  we  take  their  explanation  on  the  argu- 
ment, it  will  not  help  the  case.  They  say  the 
advertisement  was  proper  evidence  to  show 
that  the  defendants  were  common  carriers  in 
the  towing  of  boats.  We  think  that,  as  matter 
of  *law,  the  defendants  were  not  com-  [*539 
mon  carriers  in  respect  to  the  boats  which  they 
towed. 

The  remaining  question  is  upon  the  offer  to 
prove  negligence  in  the  employment  of  the  pi- 
lot. The  charge  in  the  declaration  is,  that  the 
"defendants,  by  their  servants,  so  carelessly, 
negligently  and  unskillfully  then  and  there 
steered,  managed  and  conducted  their  said 
steamboat,"  that  The  Astorogan  was  run  upon 
the  rocks  and  sunk.  The  substance  of  the 
charge  is,  that  the  loss  was  occasioned  by  the 
fault  of  the  servants  in  steering  the  boat,  and 
not  through  any  want  of  care  in  employing 
them.  But  if  we  reject  the  words  "by  their 
servants,"  the  allegation  will  still  be,  that  the 
steamboat  was  improperly  "steered,  managed 
and  conducted,"  which  is  a  different  thing 
from  saying  there  was  negligence  in  employing 
the  pilot.  Mayor  v.  Humphries,  1  Carr.  &  P. , 
251 ;  Hullman  v.  Bennett,  5  Esp. ,  225  ;  Breed- 
love  v.  Turner,  9  Mart.  La.,  853.  Where  the 
gist  of  the  action  is  negligence,  the  party  is 
confined  to  the  species  of  negligence  alleged. 
The  proof  must  support  the  declaration.  The 
plaintiffs  have  left  us  no  room  to  doubt  that 
here  was  a  variance.  They  had  been  giving 
evidence  to  support  the  charge  in  the  declara- 
tion of  negligence  in  steering  the  boat.  Find- 
ing themselves  met  by  the  special  contract, 
they  then  changed  their  ground,  and  offered  to 
show  negligence  in  employing  the  pilot  "as  a 
distinct  gravamen  or  ground  of  liability."  They 
thus  admitted,  what  appears  to  be  quite  evi- 
dent, that  there  was  a  substantial  difference 
between  the  charge  in  the  declaration  and  the 
proof  offered. 

There  are  other  difficulties  lying  beyond  the 
objection  for  variance.  The  only  fact  which 
the  plaintiffs  offered  to  prove  was.  that  the  pi- 
lot was  not  skillful.  That  fact,  Htanding  alone, 
would  not  make  out  that  there  was  negligence 
in  employing  him.  Notwithstanding  the  want 
of  skill,  it  may  be  that  the  pilot  came  to  the 
defendants  highly  recommended,  or  that  all 
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reasonable  diligence  was  used  to  ascertain  his 
qualifications  before  he  was  employed.  The 
plaintiffs  should  have  gone  further,  and  offered 
to  show  that  the  defendants  knew  the  pilot  was 
54O*]  wanting  *in  skill,  or  that  they  omit- 
ted to  make  proper  inquiries  before  the  man 
was  employed. 

If  there  had  been  no  special  contract  about 
the  lowing,  the  plaintiffs  would  have  been  at 
liberty  to  prove  that  the  pilot  was  wanting  in 
skill,  "because,  however  diligent  and  careful  the 
defendants  might  have  been  in  employing  him, 
they  were  answerable  for  a  loss  happening 
through  his  incapacity.  But  by  the  special 
contract  the  plaintiffs  had  taken  that  risk  upon 
themselves. 

The  view  which  has  been  taken  of  the  case 
renders  it  unnecessary  to  examine  some  of  the 
questions  which  were  so  elaborately  discussed 
at  the  bar. 

Judgment  was  accordingly  rendered  in  favor 
of  the  defendants,  and  the  plaintiffs  thereupon 
brought  error  to  this  court. 

Mesftrs.  J.  A.  Spencer  and  M.  T.  Rey- 
nolds, for  plaintiffs  in  error. 

1.  The  defendants  were  common  carriers, 
and  responsible  as  such.  Smithv.  Pierce,\  La., 
349  :  Adams  v.  Tow-Boat  Co.,  II  Id.,  4Q;Sproul 
v.  Hemmingway,  14  Pick.,  1;  Coggsv.  Bernard, 
2  Ld.  Raym.,  918,  917,  918. 

2.  But  if  the  defendants  were  not  common 
carriers,  they  were  bailees  for  hire,  and  bound 
by  the  nature  and  character  of  their  employ- 
ment to  use  ordinary  and  reasonable  care,  dil- 
igence and  skill,  in  the  performance  of  what 
they  had  undertaken.  Story,  Bailm.,  298,  sec. 
457  ;  2 Kent,  Com.,  585,  586,  591,  592. 

3.  The  instrument  called  a  permit  was  not 
a  contract  between  the  parties  ;  but  if  it  was, 
it  did  not  exempt  the  defendants  from  the  ob- 
ligation to  use  ordinary  care,  diligence  and 
skill.     Schieffelin  v.  Harvey,  6  Johns.,  170  ;  R. 
R.   Co.,  etc.,  v.  Burke,  13  Wend.,  611 ;  Fair- 
child  v.  Slocum,  19  Id.,  329,  332. 

4.  Giving  to  this  instrument,  however,  the 
utmost  force  and  effect  which  can  be  allowed 
to  it,  the  defendants  were  certainly  responsi- 
ble for  fraud, breach  of  good  faith  or  gross  neg- 
lect, on  the  part  of  their  servants  or  agents, 
and  so  the  circuit  judge  held.  Batson  v.  Dono- 
van, 4  B.  &  Aid.,  21  ;  Birkett  v.  Willan,  2  Id., 
541*]  *356  ;  Bodenham  v.  Bennett,!  Price, 
31  ;  Lowe  v.  Booth,  13  Id.,  329;  Brooke  v.  Pick- 
wick, 4  Bing.,  218  ;  Riley  v.  Horne,  5  Id.,  217  ; 
Duffy.  Budd,  3  Brod.  &  B.,  177  ;  R.  R.  Co., 
etc.,  v.  Burke,  13  Wend.,  611;  Fairchild  v.  Slo- 
cum, 19 Id.,  329;  Dwightv.  Brewster,  1  Pick.,  50; 
2  Kent,  Com.,  561.  562,  600,  607;  Story,  Bailm., 
15,  sec.  21  ;  2  Bl.  Com.,  453  ;  Jones,  Bailm., 
46,  47,  49,  120 ;  Foster  v.  Bk.,  17  Mas.,  479. 

5.  Here  was  strong  evidence  of  the  most 
culpable  ignorance  or  carelessness  on  the  part 
of  the  persons  in  charge  of  the  New  London, 
and  such  as  would  have  justified  a  jury  in  find- 


ing the  fact  of  gross  neglij 
Neil,  1  McLean,  540  ;  Stol 


snce.  Me  Kinney  v. 
e»  v.  Saltowtall,  13 


Pet.,  181  ;  Smith  v.  Pierce,  1  La.,  349  ;  Christie 
v.  Griggs,  2  Camp.,  79;  Jeremy,  Law  of  Carr., 
29  ;  Riley  v.  Horne,  5  Bing.,  217  ;  Plait  v.  Hib- 
bard,  7  Cow.,  497;  R.  R.  Co.,  etc.,  v.  Burke,  13 
Wend.,  611  ;  Ware  v.  Gay,  11  Pick..  106, 112  ; 
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v.  Polk,  9  Carr.  &  P.,  629  ;  Dygert  v. 


Bradley,  8  Wend.,  469  ;  Blin  v.   Campbett,  14 
Johns.,  432. 

6.  The  degree  of  negligence,  so  far  as  that 
was  material,  was  for  the  jury  to  determine. 
Even  if  the  question  was  one  of  gross  negli- 
gence, therefore,  the  circuit  judge  erred  in 
nonsuiting  the  plaintiffs,  instead  of  letting  the 
cause  go  to  the  jury.     Smith  v.  Horne,  2  J.  B. 
Moore,  18  ;  S.  C.,  8  Taunt.,  144  ;  Footv.  Wis- 
wall,  14  Johns.,  304  ;  Jeremy,  Law  of  Carr., 
29;  Riley  v.  Horne,  5  Bine.,  217  ;  Bodenham 
v.  Bennett,  4  Price,  31  ;  Lowe  v.  Booth,  13  Id., 
329  ;  Colt  v.  ATMechen,  6  Johns.,  160  ;  Beards- 
lee  v.  Richardson,   11   Wend.,  25  ;  Batson  v. 
Donovan,  4  B.  &  Aid.,  21  ;  Chit.  Cont..  154, 
Am.  ed.  1827  ;  Tracy  v.  Wood,  3  Mas.,  132  ; 
Duffv.  Budd,  3  Brod.  &  B.,  177  ;  Langley  v. 
Newman,  1  Moore  &  P.,  583  ;  Moneypenny  v. 
Hasttand,  1  Carr.  &  P.,  352  ;  Storer  v.  Gowen, 
6  Shepl.,  174  ;  1  Leigh,  N.  P.,  527 ;  Doorman 
v.  Jenkins,  2  Ad.  &  Ell.,  256. 

7.  The  circuit  judge  excluded  competent 
and  proper  evidence  *on  the  trial,  and  [*542 
for  this  reason,  if  for  no  other,  the  judgment 
should  be  reversed. 

Messrs.  N.  Hill.  Jr.,  and  S.  Stevens,  for 

defendants  in  error. 

1.  The  circuit  judge  committed  no  error  in 
rejecting  the  evidence  offered  by  the  plaint- 
iffs on  the  trial.  The  evidence  as  to  the  adver- 
tisement was  plainly  irrelevant,  and  was  prop- 
erly rejected  for  that  reason.     So  in  respect  to 
the  evidence  offered  as  to  the  unskillf ulness  of 
the  pilot.  The  only  facts  embraced  by  the  of- 
fer were,  that  the  pilot  was  unskillf  ul,  and  that 
he  had  charge  of  The  New  London  when  the 
accident  happened.  These,  if  admitted,  would 
not  show  that  the  defendants  were  guilty  of 
negligence  in  employing  him.     Besides,  the 
offer  was  to  prove  negligence  in  this  particu- 
lar as  "a  distinct  gravamen  or  ground  of  lia- 
bility;" and  the  evidence  was,  therefore,  inad- 
missible under  the  pleadings.     The  cause  of 
action  set  forth  in  the  declaration  was  negli- 
gence in  steering  and  managing  The  New  Lon- 
don after  she  had  started,  and  negligence  in 
employing  an  unskillful  pilot  is  a  very  differ- 
ent charge,  requiring  different  proof  both  to 
maintain  and  rebut  it.     Mayor  v.  Humphries, 
1  Carr.  &  P. ,  251 ;  Breedlove  v.  Turner,  9  Mart. 
La.,  353,  359,  380;  Aldrichv.  Brown,  11  Wend., 
596;  Huttmanv.  Bennett,  5  Esp.,  226;  Fitz- 
simmons  v.  Inglis,  5  Taunt.,  538. 

2.  The  defendants  were  not  common  carriers 
of  The  Astorogan  or  her  cargo.   Caton  v.  Rum- 
ney,  13  Wend.,  387;  Alexander  v.  Greene,^  Hill, 
9;  Story,  Bailm.,  503,  sec.  496,  3d  ed.     They 
never  had  possession  of  her  as  common  carri- 
ers.  Her  master  and  crew  remained  on  board; 
and  the  captain  of  The  New  London  could  not 
interfere  with  their  possession.     E.  I.  Co.  v. 
Pulkn,  1  Str.,  690;  Brinde  v.  Dale,  8  Carr.  & 
P.,  207;  Farntworth  v.  Packwood,  1  Holt,  207, 
and  n.;  Story,  Bailm.,  sees.  468,  483,  484.  Nor 
had  the  defendants  the  rights  of  common  car- 
riers in  other  respects.     Thev  could  maintain 
no  action  for  in  juries  done  to  The  Astorogan  or 
her  cargo,  for  they  had  no  special  property  in 
either.   2B1.  Com.,  452,  453.  The  defendants, 
moreover,  never  held  themselves  out  to  the 
public  as  common  carriers,  or  professed  a  wil- 
lingness *to  incur  the  risks  incident  to  [*543 
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that  relation.  1  Bell,  Com.,  466.  On  the  con- 
trary, they  uniformly  insisted  upon  their  right 
of  refusing  to  carry  for  any  except  such  as 
would  contract  specially  in  respect  to  the  price 
of  towing,  and  the  risks  to  be  incurred.  Story, 
Bailm  sec.  508;  Gordon  v.  Hutchinson,]  Watts 
<fc  S.,  285.  288;  8.  C.,  4  L.  R.,  144, 146;  Sheldon 
v.  Robinson,  7  N.  H.,  165.  Nor  are  the  defend- 
ants within  the  reason  of  the  rule  applicable 
to  common  carriers,  which  was  established  to 
guard  against  frauds  and  thefts  that  they  might 
be  tempted  to  commit  or  countenance,  in  re- 
spect to  goods  under  their  exclusive  charge, 
while  the  owner  and  his  servants  were  absent. 
1  Bell,  Com.,  466;  Per  Best,  Ch.  J.,  in  Rttey  v. 
Home,  5  Bing.,  217;  S.  C.  2  Moore  &  P.,  331; 
Story,  Bailm.,  sec.  491;  Per  Bockee,  Senator, 
in  Van  Santvoord  v.  St.  John,  6  Hill,  164,  165; 
Per  Nelson,  J.,  in  Bk.  v.  Brown,  9  Wend.,  114. 
This  rule  has  always  been  regarded  as  harsh 
and  rigorous  in  the  extreme,  and  courts  have 
in  various  instances  refused  to  extend  it  to  new 
cases.  Boycev.  Anderson,  2  Pet.,  155;  Powell 
v.  Myers,  26  Wend.,  598,  per  Verplanck,  Sena- 
tor; 5  T.  R..  399,  per  Gross,  J.;  1  Stark.,  148, 
per  Ld.  Ellenborough;  12  Johns.,  233,  per 
Spencer,  J.;  6  Hill,  168,  perRhoades,  Senator. 

3.  But  even  if  the  defendants  were  common 
carriers  of  The  Astorogan  and  her  cargo,  they 
had  a  legal  right  to  contract  for  exemption 
from  liability  as  to  all  losses  or  injuries  which 
might  arise  from  any  cause  except  their  own 
personal  fraud  or  breach  of  good  faith.    Chit. 
Cont.,  487,  Am.  ed.  1842;  Story,  Bailm.,  sees. 
31,  32,  549;  Having  v.  Todd,  1  Stark.,  72;  Lee- 
ton  v.  Holt,  Id.,  186;  Co.  Litt.,  89  a;  Aleyn, 
«3;  4  Co.  R.,  84;  Morse  v.  Sluce,  1  Vent.,  190; 
Tyly  v.  Morris,  Garth.,  485;  Gibson  v.  Paynton, 
4  Burr.,  2298;  Nicholson  v.  Wittan,  5  East,  507; 
Harris  v.   Packwood,   3  Taunt.,   271;  Bk.    v. 
Brown,  9  Wend.,  115. 

4.  The  permit  under  which  The  Astorogan 
was  towed  shows  that  the  plaintiffs  agreed, for  a 
valuable  consideration,  to  assume  the  entire 
risk  of  every  accident  which  might  take  place 
during  the  voyage,  unless  it  arose  from  fraud 
544*]  or  bad  faith  on  the  part  *of  the  defend- 
ants themselves.  Leeson  v.  Holt,  1  Stark. ,  148, 
149;  Story,  Cont.,   153,  154;  2  Evans,  Poth., 
87,  38.     They  had  a  right  to  contract  for  ex- 
emption from  liability  for  the  negligence  and 
even  the  frauds  of  those  in  charge  of  The 
New  London;  1  Phil.  Ins.,  230,  1st  ed.;  and 
the  permit  shows  they  did  so. 

5.  But  if  the  defendants  were  liable,   not- 
withstanding the  permit  for  the  gross  neglect 
of  the  captain  and  crew  of  The  New  London, 
the  evidence  was  not  sufficient  to  warrant  the 
judge  in  submitting  the  case  to  the  Jury  upon 
that  question.     Gross  negligence  is  deemed  in 
law  a  breach  of  good  faith,  or  a  fraudulent 
omission  of  duty;  and  when  the  cases  speak 
of  cross  negligence  or  fraud,  the  terms  are 
used  as  synonymous.    Jones,  Bailm.,  7,  8,  11, 
14,  22,  46,  97  a.  118-120;  Coggs  v.  Bernard,  1 
Com.,  134;  2  Bl.  Com..  452;  1  Cow.  Treat.,  56. 
57,  2d  ed.;  17  Mass..  498.  500,  501.     To  main 
tain  an  allegation  of  this  species  of  negligence, 
therefore,  the  proof  should  be  entirely  clear, 
leaving  no  room  for  rational  doubt.     The  law 
presumes  against  it,  and  this  presumption  will 
prevail,  unless  repelled  by  unequivocal  evi- 
dence.   Williams  v.  E.  I.  Co.,  8  East,  192;  Kin- 
HILL  7. 


lock  v.  Palmer,  1  Rep.  Const.,  Ct.  S.  C.  224; 
Livingston  ads.  Fox,  2  Bay,  520,  521;  Marshatt 
v.  Lewis,  4  Litt.,  140,  145;  Hardin  v.  Bards 
Heirs,  Litt.  Sel.  Gas.,  346;  Starr  v.  Peck  1  Hill 
272,  273;  Sill  v.  Thomas,  S  Carr.  &  P.,  762; 
Fort  v.  Metayer,  10  Mart.  (La.),  439;  Fleming 
v.  Slocum,  1«  Johns.,  405;  Cooper  v.  Barton,  3 
Camp.,  5,  n.;  Finucane  v.  Smatt,  1  Esp.,  315; 
Story,  Bailm.,  sees.  212,  213,  339,  410. 

Bockee,  Senator.  The  principal  question 
in  this  case,  viz. :  whether  the  owners  of  steam- 
boats engaged  in  the  business  of  towing  are  li- 
able as  common  carriers,  is  one  of  great  public 
interest.  "A  common  carrier  is  one  who  un- 
dertakes, for  hire  or  reward,  to  transport  the 
goods  of  such  as  choose  to  employ  him,  from 
place  to  place."  Story,  Bailm.,  sec.  495.  The 
incidents  which  the  law  affixes  to  this  employ- 
ment are,  that  the  carrier  has  the  control  and 
possession  of  the  goods,  and  *a  quali-  [*545 
fled  property  in  them,  and  is  responsible  for 
their  safe  delivery.  It  is  apparent  that  the  de- 
fendants in  this  case  had  not  the  custody  of  the 
goods  on  board  the  canal-boat,  nor  any  control 
over  them.  The  canal-boat  and  her  cargo  re- 
mained in  the  possession  of  her  master  and 
crew,  and  the  conductors  of  the  steamboat  had 
no  power  or  control  over  either,  except  for  the 
single  purpose  of  fulfilling  their  contract  of 
lowing  the  boat  to  Albany.  The  powers,  du- 
ties and  responsibilities  of  the  defendants  differ 
very  essentially  from  those  of  common  carriers. 
The  towing  of  boats  by  steam-power  is  a  new 
occupation,  consequent  upon  modern  improve- 
ments and  discoveries.  The  defendants  may 
be  considered  as  vendors  of  the  steam  power, 
and  as  pilots  held  responsible  for  the  skillful 
and  diligent  performance  of  their  engagement. 
It  was  the  opinion  of  those  distinguished  ju- 
rists, Ch.  J.  Marshall  and  Judge  Spencer,  that 
the  law  relating  to  common  carriers  was  one 
of  great  rigor,  and  that  though  the  extent  to 
which  it  had  been  carried  might  be  justified 
by  necessity  and  policy,  it  ought  not  to  be  ex- 
tended, or  applied  to  new  cases.  And  accord- 
ingly, Ch.  J.  Marshall  refused  to  apply  it  to 
the  case  of  transportation  of  slaves,  although 
chattels  by  law.  Boyce  v.  Anderson,  2  Pet., 
150;  see,  also,  Roberts  v.  Turner,  12  Johns., 
232.  The  defendants  are  not  common  carriers 
in  fact,  nor  even  bailees  for  hire.  The  service 
which  they  undertake  to  perform  is  entirely 
different,  and  they  ought  not  to  be  subjected 
to  a  rule  which  would  make  them  liable  for 
losses  incurred  without  any  neglect  or  default 
of  their  own. 

Laying  out  of  view  the  alleged  contract  or 
permit,  the  defendants  would,  doubtless,  be  li- 
able for  ordinary  neglect  on  their  own  part,  or 
on  the  part  of  their  agents  or  servants.  Justice 
and  policy  both  require  that  they  should  be 
held  responsible  to  i hi-  extent .  The  immense 
interests  concerned  in  the  business  in  question 
demand  that  the  law  relating  to  it  should  be 
certain,  clearly  defined  and  well  understood; 
and  it  is  important  to  make  such  an  application 
of  the  law  as  will  tend  to  secure  the  exercise  of 
vigilance  and  skill  in  the  navigation. 

Can  we  give  to  this  permit  the  effect  to  dis- 
charge the  defendants  *from  all  li-  [*R4O 
ability?  Ch.  J.  Bronson  was  of  that  opinion, 
and  thought  the  defendants  were  not  liable 
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even  for  the  gross  negligence  of  the  officers 
and  agents  on  boaid  the  steamboat.  Accord- 
ing to  this  view,  if  all  the  conductors  of  the 
steamboat  should  be  drunk  or  asleep,  and  the 
flotilla  be  cast  upon  the  rocks  or  the  shore, 
wheresoever  the  winds  or  the  storm  or  the 
steam  might  carry  it,  the  defendants  would  be 

•  held  irresponsible.  I  consider  this  proposition 
unreasonable  and  unsafe.  The  defendants  must 
be  reponsible  at  least  for  gross  negligence;  and 
whether  the  running  of  The  Astorogan  upon  a 
rock  notorious  to  navigators  of  the  Hudson, 
which  is  bare  at  low  water,  and  over  which  at 
other  times  the  water  ripples,  was  proof  of 
negligence  in  a  greater  or  less  degree,  was  a 
proper  question  for  the  jury,  and  ought  to  have 
been  submitted  to  them.  On  this  ground  alone 
the  nonsuit  was  improperly  granted. 

But  I  go  further,  and  am  of  the  opinion  that, 
notwithstanding  the  permit,  the  exigencies  of 
this  case  require  the  owners  of  the  steamboat  to 
respond  for  losses  occasioned  by  the  want  of 
ordinary  skill  and  care  on  the  part  of  their 
agents.  The  course  of  this  business  or  employ- 
ment of  towing  boats  by  steam  is  generally  in- 
trusted to  the  management  of  agents.  The 
public  and  those  contracting  with  the  propri- 
etors have  a  right  to  presume  that  those  agents, 
to  whom  so  much  of  property  and  human  life 
is  intrusted,  are  competent  and  vigilant.  It  is 
a  crime  knowingly  and  without  due  precaution 
to  give  employment  in  this  capacity  to  unskill- 
ful, incompetent  and  careless  men  ;  and  how 
can  the  employment  of  skillful  and  vigilant 
agents,  masters,  engineers  and  pilots,  be  better 
secured,  than  by  holding  the  proprietors  re- 
sponsible for  losses  caused  by  ordinary  neglect 
in  the  conducting  and  management  of  the 
steamboat  ? 

As  to  the  construction  to  be  given  to  the 
language  of  the  permit,  it  may  be  that  the 
stipulation  for  towing  The  Astorogan  to  Al 
bany  "at  the  risk  of  the  master  and  owners 
thereof,"  was  intended  to  embrace  that  large 
class  of  risks  incident  to  navigation,  notarising 
from  the  negligence  of  the  conductors  of  the 
steamboat.  It  is  equivalent  to  saying,  "  we  do 
547*]  not  insure,"  and  *is  perfectly  consistent 
with  the  requirement  of  the  law  that  the  de- 
fendants, their  agents  and  servants,  in  con- 
ducting their  part  of  the  operation,  should  ex- 
ercise reasonable  skill,  care  and  diligence.  It 
would,  in  my  view,  be  preposterous  to  construe 
this  permit  into  a  license  that  the  managers  of 
the  steamboat  might  be  as  inefficient,  as  indo- 
lent and  reckless  as  they  pleased.  True,  as  a 
general  rule,  the  operation  of  law  may  be  con- 
trolled by  the  agreement  of  the  parties ;  but 
this  rule  is  subject  to  many  exceptions  and 
qualifications.  If  the  permit  had  been  intended 
to  exempt  the  defendants  from  the  conse- 
quences of  their  own  negligence,  which  the 
law  fixes  upon  them,  'such  intention  ought  to 
have  been  clearly  and  unequivocally  ex- 
pressed, so  as  to  leave  no  room  for  doubt  or 
misconstruction.  Per  Van  Ness,  /.,  in  Schief- 

felin  v.  Harvey,  6  Johns.,  180. 

It  is  doubt  less  true,  as  the  Chief  Justice  states, 
that  these  parties  might  agree  that  the  defend- 
ants should  incur  an  increased  liability  by  an- 
swering for  the  safe  delivery  of  the  goods  at  all 
events.  But  the  truth  of  the  converse  of  the 
proposition,  viz. :  that  they  might  agree  upon  a 
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total  exemption  from  liability,  is  not  equally 
obvious,  if  carried  to  the  extent  of  protecting- 
negligence  and  shielding  delinquency.  In  my 
view  there  are  decisive- and  controlling  consid- 
erations of  public  policy  which  would  render 
such  a  contract  void  if  made.  But  in  this  cast 
I  conceive  no  such  contract  was  made,  and  the 
defendants  remained  liable  for  losses  occa- 
sioned by  ordinary  neglect,  and  so  the  case 
ought  to  have  gone  to  the  jury. 

The  nonsuit  was  improperly  granted,  and  the 
judgment  of  the  Supreme  Court  should  be  re- 
versed. 

Lawrence,  Senator.  The  defendants  were 
engaged  in  carrying  freight  and  towing  boats 
on  the  Hudson  River  between  N.  Y.  and  Al- 
bany, by  means  of  steamboats,  in  the  year  1837. 
They  announced  to  the  public  their  occupation 
and  business,  and  sought  the  patronage  of 
those  engaged  in  commerce  on  the  river  and 
canals. 

The  circuit  judge  held  at  the  trial  that  the 
defendants  were  liable,  so  far  as  their  towing 
was  concerned,  only  for  fraud,  "breach  [*548 
of  good  faith,  or  gross  neglect ;  and  that  they 
were  not  common  carriers.  The  Supreme 
Court  went  further,  and  decided  that  they  were 
not  even  liable  for  gross  neglect,  and  put  the 
case  on  the  ground  of  contract  between  the 
parties  ;  insisting  that  the  entire  risk  was  with 
the  plaintiffs. 

I  think  both  the  circuit  judge  and  Supreme 
Court  were  clearly  in  error.  Under  the  most 
favorable  view  of  the  subject,  we  are  bound  to- 
hold  the  defendants  responsible  for  ordinary 
care  and  skill,  and  this  is  a  question  which 
should  have  been  submitted  to  the  jury,  on  the 
proof  given.  The  case  shows,  most  conclu- 
sively, that  there  was  an  entire  absence  of  care 
on  the  part  of  the  defendants  or  their  servants, 
or  a  total  want  of  skill,  either  of  which  is  suf- 
ficient to  bind  the  defendants  to  make  good  the 
loss.  It  would  be  not  only  against  public  pol- 
icy, but  in  the  highest  degree  dangerous,  to- 
permit  the  defendants  to  hold  out  inducements 
to  the  public  to  employ  them,  and  not  make 
them  responsible  for  ordinary  care  and  ordi- 
nary skill. 

Here  was  a  channel  near  four  hundred  feet 
in  width,  where  large  tows  or  flotillas  were  ia 
the  habit  of  passing,  without  danger  or  diffi- 
culty. On  one  side  were  dangerous  rocks  ;  but 
they  occupied  a  position  welt  known  to  all  ac- 
quainted with  the  river,  as  the  evidence  clearly 
shows.  If  the  pilot  in  the  employ  of  the  de- 
fendants did  not  know  where  these  rocks  were 
located,  then  the  defendants  are  chargeable 
with  want  of  skill.  It  was  clearly  their  duty  to- 
have  one  on  board  the  steamer  who  was  well 
acquainted  with  the  channel,  as  well  as  all  the 
shoals  and  rocks.  If  he  knew  the  position  of 
these  rocks,  and  run  upon  them  from  want  of 
care,  the  defendants  are  equally  liable.  It  wa» 
their  duty  to  have  a  man  at  the  helm  who- 
would  not  sleep  at  his  post,  and  thus  endanger 
the  property  and  lives  of  those  intrusted  to- 
their  care.  This  view  of  the  case  is  sufficient, 
in  my  judgment,  to  make  it  the  duty  of  this 
court  to  reverse  the  j  udgment  of  the  court  below. 

But  there  is  another  and  still  more  important, 
view  of  this  case,  so  far  as  principle  is  con- 
cerned. I  think  the  courts  below  were  both  in 
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error  in  supposing  the  defendants  were  not 
common  carriers.  I  am  aware  that  learned  and 
549*]  distinguished  jurists  *have,  in  certain 
cases,  deprecated  the  extension  of  the  rules  of 
law  on  this  subject,  and  I  do  not  seek  to  extend 
them.  All  that  the  plaintiffs  contend  for  is, 
that  we  shall  apply  these  rules,  which  have 
been  recognized  and  acted  upon  for  ages,  to  the 
case  before  us.  It  must  be  recollected  that  the 
judicial  opinions  to  which  I  allude  were  ex- 
pressed when  this  mode  of  transportation  was 
comparatively  unknown  to  our  commerce. 
And  it  is  well  known  that  those  who  expressed 
these  opinions  did  not  represent  the  present 
views  of  the  judiciary,  or  of  the  public,  on  this 
subject.  A  large  proportion  of  the  carrying 
trade  upon  our  lakes  and  rivers  is  now  done  in 
this  way,  and  in  all  human  probability  steam- 
power  will  ere  long  to  a  great  extent  be  used  on 
our  canals. 

I  think  the  weight  of  authorities  are  de- 
cidedly in  favor  of  holding  the  defendants  as 
common  carriers.  In  what  respect  is  this  case 
different  from  that  of  a  steamboat  receiving  on 
deck  a  stage-coach  with  its  passengers,  or  a 
truckman  with  his  load  ?  There  the  captain  of 
the  steamboat  has  a  general  control  over  the 
vehicles  taken  on  board,  and  can  assign  them  a 
place  where  he  chooses,  and  change  it  as  occa- 
sion may  require.  He  has  a  general  control  for 
the  purposes  of  the  voyage  and  no  other.  So  in 
this  case.  These  boats  which  were  taken  in  tow 
were  as  completely  under  the  control  and  di- 
rection of  the  captain  of  the  steamboat  as  if 
they  were  on  the  deck  of  the  steamer ;  and 
even  more  so,  because  he  had  a  right  to  com- 
mand the  services  of  the  crew  of  the  several 
boats,  who  were,  for  the  purposes  of  the  voy- 
age, a  part  of  the  general  crew  of  the  flotilla. 
There  are  a  great  variety  of  cases  in  which  a 
common  carrier  may  be  employed  in  carrying 
others  engaged  in  the  same  occupation.  Such 
is  the  case  before  us. 

There  is  no  weight  in  the  objection  that  the 
defendants  could  not  maintain  an  action  for  a 
trespass  committed  on  the  boat  in  tow.  This 
certainly  cannot  be  true.  Suppose  another 
steamer  should  run  into  a  flotilla  of  this  kind, 
and  damage  the  boats  and  their  cargoes.  Could 
anyone  successfully  contend  that  the  owners  of 
the  tow-boat  could  not  recover  in  an  action  for 
the  damages  sustained  ?  I  think  not. 
55O*1  *This  subject  has  been  ably  treated 
in  the  Louisiana  courts,  and  they  have  gone  the 
full  length  of  the  doctrine  contended  for  here 
by  the  plaintiffs.  Situated  as  the  people  of  that 
State  are,  upon  one  of  the  greatest  inland  thor- 
oughfares of  the  new  world,  their  example 
should  have  great  weight  in  deciding  this 
cause.  In  Smith  v.  Pierce,  1  La.,  849,  will  be 
found  a  decision  in  all  respects  precisely  in 
point.  A  few  extracts  from  the  opinion  in  that 
case,  delivered  by  Judge  Mathews,  will  show 
that  the  court  have  taken  a  correct  view  of  this 
subject.  He  says  :  "  The  main  question  to  be 
settled  is,  whether  the  owners  01  steamboats, 
used  for  towing  vessels,  are  to  be  held  respon- 
sible as  common  carriers.  This  business  is  so 
new,  that  nothing  strictly  relating  to  the  obli- 
gations imposed  on  those  who  pursue  it,  can  be 
expected  to  be  found  in  any  legal  treatise,  or 
adjudged  cases.  Their  Just  standing  in  this  re- 
spect must  be  sought  in  analogy.  Common 


carriers  are  those  whose  trade  it  is  to  carry 
goods  for  hire.  The  trade  of  the  owners  of 
tow-boats  in  this  city  is  to  convey,  carry  or 
tow  vessels  from  this  place  down  the  Missis- 
sippi to  its  mouths,  over  the  bar  and  out  to  sea  ; 
and  to  bring  from  certain  points  near  to  those 
mouths,  ships  or  vessels  into  the  Port  of  New 
Orleans  ;  and  for  these  services  they  offer  their 
steamboats  to  serve  the  public  for  hire.  Ac- 
cording to  this  definition  of  a  common  carrier, 
and  the  description  of  the  business  and  trade  of 
the  owners  of  tow-boats  it  is  not  easy  to  distin- 
guish the  trade  and  occupations  of  the  one  from 
the  other  ;  and  if  these  be  similar,  the  same  re- 
sponsibilities should  be  attached  to  the  conduct 
of  both." 

The  case  of  Boyce  v.  Anderson,  2  Pet.,  150, 
which  is  relied  upon  here  by  the  defendants, 
was  examined  by  Judge  Mathews  in  the  above 
case  of  Smith  v.  Pierce.  From  the  reporter's 
head  note  to  Boyce  v.  Anderson,  it  appears  to 
have  turned  on  the  point  that  the  law  regulat- 
ing the  responsibilities  of  common  carriers  does 
not  apply  to  the  case  of  carrying  intelligent  be- 
ings, such  as  negroes,  for  the  reason  that  the 
common  carrier  cannot  have  the  same  absolute 
control  over  them  that  he  has  over  inanimate 
matter.  Judge  Mathews  very  properly  insists 
that  the  case  had,  therefore,  *no  appli-  [*55 1 
cation  to  the  one  he  was  examining,  and  in 
this,  I  think,  he  was  clearly  right.  In  conclu- 
sion he  remarks:  "  We  are  of  opinion  that  the 
situation  of  proprietors  of  tow-boats  and  the 
business  they  undertake,  cannot  legally  author- 
ize a  relaxation  of  the  severity  and  rigor  of  the 
rules  applicable  to  common  carriers.' 

The  case  of  Adams  v.  Tow-Boat  Co.,  11  La., 
46,  is  one  confirming  the  previous  decision 
made  in  Smith  v.  Pierce. 

In  Sproul  v.  Hemmingway,  14  Pick.,  1,  the 
Supreme  Court  of  Mass,  admit  the  correctness 
of  the  doctrine  laid  down  by  the  courts  in 
Louisiana.  And  Judge  Story  sustains  the  same 
view  of  the  question  in  strong  and  emphatic 
terms.  Story,  Bailm.,  sec.  495, 1st  ed.(a) 

I  consider  it  useless  to  multiply  authorities 
on  this  point.  It  is  a  fact  which  cannot  be  con- 
troverted that  their  weight  is  on  the  side  of 
making  the  defendants  liable  as  common  car- 
riers. Public  policy  and  public  safety  require 
it,  and  I  trust  this  court  will  not  hesitate  to 
do  it. 

Rhoades.  Senator.  The  introduction  of 
steam  navigation  has  been  the  means  of  estab- 
lishing a  business  which  is  new  in  the  commer- 
cial .affairs  of  this  State  ;  and  the  towing  of 
boats  by  steam-power  has  become  a  matter  of 
great  and  increasing  importance  to  the  interests 
of  the  whole  community.  The  question  in  re- 
gard to  the  extent  of  the  liability  to  which  tow- 
boat  companies  or  individuals  should  be  sub- 
ject, while  engaged  in  towing  boats  for  hire  on 
our  rivers  and  other  waters,  is  one  involving 
some  principles  which  have  not  been  consiot- 
ered  in  the  cases  heretofore  adjudged  relating 
to  the  liabilities  of  those  engaged  In  the  busi- 
ness of  transportation. 

It  appears  that  the  defendants  in  error  were 
engaged  in  the  business  of  transportation  on 
the  Hudson  River.between  Albany  and  N.  Y., 


(o)  But  sec,  Story.  Bailm.,  §ec.  496,  3d  ed. 
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and  that  they  not  only  carried  freight  in  boats 
552*]  *and  barges-of  their  own, but  that  they 
regularly  took  canal-boats  belonging  to  others 
in  tow,  which  they  transported  between  the 
two  places  for  a  stipulated  price  or  compensa- 
tion. So  far  as  they  were  engaged  in  carrying 
property  on  board  their  own  boats,  there  can 
be  no  doubt  they  were  common  carriers,  and 
subject  to  liability  as  such.  The  important 
question  is,  were  they  common  carriers  in  re- 
spect to  the  boats  which  they  took  in  tow  ? 

They  stand  before  the  public  as  being  en- 
gaged in  two  modes  of  transportation  ;  one  in 
carrying  the  property  of  others  on  board  their 
own  boats,  and  the  other  in  towing  the  prop- 
erty of  others;  both  for  the  same  object,  at  the 
same  time,  and  by  the  same  agency.  In  order, 
therefore,  to  constitute  any  distinction  in  re- 
spect to  their  liability,  it  must,  I  think,  appear 
that  there  is  such  a  difference  in  the  nature  of 
the  two  modes  of  transportation  as  to  furnish 
a  sufficient  reason  why  they  should  not  be  held 
equally  liable  in  both  cases  ;  or  it  should  be 
shown  that  they  have  not  held  themselves  out 
to  the  public,  so  far  as  the  business  of  towing 
is  concerned,  in  such  a  manner  as  to  bring 
them  within  the  description  of  common  car- 
riers. If  there  are  no  good  reasons  which 
should  bring  them  within  the  rule  of  law  as 
applied  to  common  carriers,  the  rule  as  respects 
them  should  be  inoperative;  for  when  the  rea- 
sons for  the  law  cease,  there  should  be  a  cessa- 
tion of  the  law  itself. 

It  does  not  appear  but  that  the  conductor  of 
the  steam  tow-boat  has  all  the  control  over  the 
boat  taken  in  tow  which  is  necessary  for  the 
security  and  safety  of  it  while  navigating  the 
river.  He  can  direct  as  to  the  manner  in  which 
the  boat  shall  be  attached,  and  locate  its  posi- 
tion as  it  respects  the  steamboat  wherever  he 
chooses.  The  captain  and  hands  on  board  of 
the  boat  in  tow  are  under  the  orders  of  the 
conductor  of  the  steamboat  in  respect  to  steer- 
ing and  managing  the  boat  towed  ;  and  some 
one  is  to  be  constantly  on  deck  subject  to  the 
orders  of  the  conductor  of  the  steamboat.  Be- 
fore taking  the  boat  in  tow,  there  is  an  oppor- 
tunity of  examining  as  to  her  seaworthiness 
and  fitness  for  river  navigation,  to  ascertain 
whether  she  is  too  heavily  laden,  or  is  in  any 
553*]  condition  so  as  *to  endanger  her  pas- 
sage on  the  river,  and  the  tow-boat  company 
can,  undoubtedly,  exercise  their  discretion  in 
refusing  to  tow  any  canal-boat,  if  from  exam- 
ination she  should  be  found  in  such  a  condition 
as  to  be  subject  to  more  than  ordinary  risk  or 
hazard.  The  practice  of  giving  a  permit  by 
the  agent  of  the  company  to  tow  the  boat,  as 
was  done  in  this  case,  seems  to  imply  that  an 
examination  had  taken  place,  and  that  it  was 
deemed  safe  to  take  the  boat  in  tow. 

It  does  not  appear  that,  as  respects  the  man- 
agement of  the  cargo  on  board  the  boat  towed, 
the  conductor  of  the  steamboat  exercises  any 
control  ;  but  if  he  has  not  confidence  in  the 
captain  or  hands  of  the  boat  towed,  in  regard 
to  the  steerage  of  the  boat,  or  her  management 
in  any  particular  which  concerns  the  safety  of 
her  passage  on  the  river,  he,  undoubtedly,  has 
the  right  to  place  a  person  of  his  own  choice  in 
charge  of  the  helm. 

It  is  difficult  to  perceive  that  the  conductor 
of  the  steamboat  does  not  possess  the  control 
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of  the  boat  towed,  so  far  as  respects  her  safe 
navigation,  as  fully  as  he  would  if  she  and  her 
cargo  were  transferred  to  the  deck  of  the  steam- 
boat, and  the  captain  and  hands  were  his  pas- 
sengers on  board.  It  may  be  that  in  the  latter 
case  the  conveyance  of  the  boat  and  cargo 
might  be  attended  with  more  safety  ;  but  that 
is  a  matter  to  be  regulated  by  the  parties  in 
fixing  the  compensation. 

The  reasons  for  the  rule  which  governs  in 
the  case  of  common  carriers,  arising  from  the 
safety  and  security  which  should  attend  the 
property  of  individuals  when  necessarily  be- 
yond their  control,  and  from  public  policy.are 
applicable,  it  appears  to  me,  to  the  case  be- 
fore us. 

The  next  question  is.have  this  tow  boat  com- 
pany held  themselves  out  to  the  public  in  such 
a  light  as  will  bring  them  within  the  definition 
of  common  carriers.  "To  bring  a  person  with- 
in the  description  of  a  common  carrier,  he  must 
exercise  it  as  a  public  employment ;  he  must 
undertake  to  carry  goods  for  persons  generally; 
and  he  must  hold  himself  out  as  ready  to  en- 
gage in  the  transportation  of  goods  for  hire, as 
a  business,  *and  not  as  a  casual  occu-  [*554: 
pation.  Story,  Bailm. ,  sec.  495,  3d  ed. 

It  appears  that  the  defendants  have  been  en- 
gaged in  the  business  of  towing  for  a  number 
of  years.  This  employment  is  a  public  one, as 
much  so  as  that  of  any  other  mode  of  trans- 
portation in  this  State.  It  is  not  a  casual  occu- 
pation, but  one  which  has  been  regularly  fol- 
lowed for  a  number  of  years,  during  the  season 
of  canal  and  river  navigation.  I  can  scarcely 
conceive  of  any  persons  who  from  their  busi- 
ness would  come  more  fully  within  the  defini- 
tion of  common  carriers  than  do  these  defend- 
ants. They  hold  themselves  out  to  the  public 
as  ready  to  transport  goods  and  other  property 
on  their  own  boats,  and  to  tow  canal- boats  at 
the  same  time,  and  by  the  same  agency,  from 
place  to  place,  for  all  who  choose  to  give  them 
employment. 

The  law  as  to  the  liability  of  common  car- 
riers has  been  extended  very  far, and  there  may 
have  been  many  cases  of  individual  hardship, 
resulting  from  its  application, where  there  was 
no  actual  default.  But  it  appears  to  have  been 
acquiesced  in  on  grounds  of  public  policy.and 
for  the  security  of  individual  rights,  during  a 
great  number  of  years;  and  the  extent  of  our 
internal  commerce  seems  rather  to  enhance 
than  diminish  the  necessity  of  a  strict  adher- 
ence to  its  rules.  The  business  of  towing  boats 
is  already  a  large  one,  and  will  continue  to  in- 
crease with  the  augmentation  of  our  population 
and  the  extension  of  our  canals  and  railroads 
throughout  the  Union. 

It  is  a  salutary  rule  which  obliges  a  common 
carrier  to  take  property  for  the  purposes  of 
transportation,  when  applied  to  and  the  usual 
compensation  is  tendered,  or  be  liable  for  dam- 
ages in  consequence  of  a  refusal.  There  is 
great  propriety  in  subjecting  these  tow-boat 
companies  to  such  a  rule,  who  hold  themselves 
out  to  the  public  to  do  a  general  business  of 
that  character.  The  proprietors  of  canal  boats 
navigating  the  Hudson  River  require  such  a 
rule  in  their  favor,  as  much  as  the  owners  of 
any  other  species  of  property  which  is  designed 
to  be  transported  by  the  established  lines  for 
carrying  merchandise  or  other  property.  It 
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would  subject  the  owners  of  canal-boats  to 
655*]  great  inconvenience  *and  delay  if  they 
could  not  depend  upon  having  their  boat's 
towed  on  the  river,  by  the  established  lines  of 
tow-boats,  with  as  much  certainty  as  other 


The  defendants  engaged  to  take  the  boat  of 
the  plaintiffs  to  Albany.  This  undertaking 
they  have  failed  to  perform .  It  does  not  ap- 
pear that  they  were  prevented  from  so  doing 
by  the  happening  of  any  of  those  events  which 
will  excuse  them  from  liability  as  common  car- 
riers; and  I  can  see  no  good  reason  why  they 
should  not  be  accountable  for  all  the  damages 
consequent  upon  their  failure  to  fulfill  the 
contract. 

Had  the  boat  Astorogan  been  towed  to  Al- 
bany in  good  order,  and  a  loss  or  damage  had 
happened  to  the  cargo  on  board  in  no  way  con- 
sequent upon  the  improper  or  careless  towing 
of  the  boat,  the  case  might  have  presented  a 
different  question.  It  is  easy  to  conceive  of 
cases  where  a  person  would  be  held  liable  as  a 
common  carrier  for  a  vehicle  which  he  was 
transporting,  and  not  liable  for  damage  to  the 
property  it  contained,  when  that  property  has 
suffered  damage  from  no  act  or  neglect  of  the 
carrier,  and  when  the  vehicle  has  been  deliv- 
ered according  to  contract.  But  in  this  case, 
the  injury  done  to  the  boat  was  the  cause  of 
the  damage  and  loss  of  her  cargo. 

I  am  clearly  of  opinion  that  public  policy  re- 
quires that  those  who  undertake,  as  a  general 
business,  to  tow  canal  boats  upon  our  rivers 
and  other  navigable  waters,  should  be  subject 
to  all  the  rules  of  law  applicable  to  common 
carriers;  and  I  can  see  no  reasons  why  they 
should  be  exempt  on  account  of  the  nature  of 
their  business,  or  their  want  of  ability  to  pro- 
tect themselves  against  loss  or  damage,  as  well 
in  the  towing  of  boats  as  in  the  carrying  of 
goods  on  board  their  own  boats  or  barges.  I 
think,  therefore,  that  the  decision  of  the  Su- 
preme Court  in  this  case  should  be  reversed. 

Porter,  Senator.  Two  questions  are  pre- 
sented in  this  case  for  our  consideration  of 
very  considerable  interest,  and  they  have  been 
most  elaborately  discussed  by  the  learned  coun- 
sel of  the  respective  parties.  1.  Were  the  de 
fendants  common  carriers,  and  did  they  en- 
gajre  as  such  in  towing  the  canal-boat  Astor- 
55«*]  ogan  *from  N.  Y.  to  Albany?  2.  If 
not  common  carriers,  does  the  writing  called 
a  "permit"  furnish  evidence  of  an  agreement 
between  the  parties  that  the  defendants  should 
be  exempt  from  liability  for  all  loss  upon  the 
voyage,  except  such  as  should  arise  from  their 
fraudulent  acts. 

The  business  of  towing  boats  by  a  motive 
power  provided  by  other  persons  than  those 
who  own  the  boats,  is  becoming  extensive  ; 
and  the  nature  of  the  contract  which  they 
make  who  engage  in  towing,  and  the  nature 
and  extent  of  their  responsibility  in  cases  of 
loss  or  damage  are,  consequently,  interesting 
questions.  When  the  owners  of  the  steamboat 
New  London  took  property  into  the  boat  to  be 
carried  to  Albany,  they  became  clearly,  as  to 
that  property,  common  carriers,  and  answera- 
ble an  such  lor  any  loss  or  damage  to  it.  But 
their  situation  is  very  different  in  respect  to 
property  stowed  away  in  a  canal  boat  which 
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they  have  undertaken  to  tow,  and  under  the 
care  of  the  master  of  that  boat. 

To  constitute  one  a  common  carrier,  he  must 
assume  the  employment  of  carrying  goods  for 
hire,  and  make  it  his  business.  He  Ihen  stands 
in  a  peculiar  relation  to  the  community,  and 
becomes  an  insurer  of  the  safe  delivery  of  the 
goods  committed  to  him  to  carry,  answerable 
tor  accidents  and  thefts  not  only,  but  even 
losses  by  robbery.  Indeed,  he  is  answerable 
for  all  losses  that  do  not  fall  within  the  excepl- 
ed  cases  of  loss  by  the  act  of  God  or  by  inevita- 
ble accident.  2  Kent,  Com.,  597.  But  these 
liabilities  attach  only  when  the  property  is  de- 
livered into  his  possession  and  custody,  and 
when  he  can,  for  the  time  being,  have  the  ex- 
clusive control  of  it.  For  it  would  be  absurd 
to  hold  one  absolutely  accountable  for  the  safe- 
keeping and  delivery  of  property,  and  espe- 
cially as  against  thefts,  the  possession  of  which 
he  could  not  control. 

In  this  case,  the  defendants  did  not  under- 
take to  carry  any  particular  goods  or  other 
pioperty.  The  contract  they  made  with  the 
master  was  to  tow  the  canal-boat.  The  goods 
of  the  plaintiffs  were  not  in  the  defendants' 
possession,  nor  under  their  control,  in  any 
sense.  They  had  no  right  to  enter  the  canal- 
boat,  much  less  to  meddle  with  a  single  article 
on  board.  Nor  had  they  a  right  to  prevent 
other  persons  from  entering,  or  *from  [*557 
taking  away  any  of  the  goods.  The  master  of 
the  canal-boat  was  in  the  possession,  having 
the  control  of  the  goods  as  a  common  carrier, 
and  as  such  he  was  answerable  to  the  owners 
for  any  accident  or  loss  that  should  happen  to 
them.  And  it  was  his  duty  to  keep  every 
person  from  entering  the  boat,  except  his  nec- 
essary assistants.  So  far  as  it  related  to  the 
navigation  of  the  canal -boat,  while  attached  to 
the  steamboat,  the  master  was,  doubtless, 
bound  to  obey  the  orders  of  the  captain  of  the 
steamboat.  But  in  all  other  respects  the  con- 
trol was  exclusively  in  the  master.  Ha  may 
very  properly  be  considered  as  standing  in  the 
place  of  the  owner  of  the  goods,  accompany- 
ing them,  and  retaining  the  possession  and 
control  of  them;  and  under  such  circumstances 
the  carrier  is  not  liable  for  a  loss.  E.  I.  Co.  v. 
Pullen,  1  Str.,  690.  In  the  case  cited  the  serv- 
ant of  the  owner  accompanied  the  goods,  and 
Ld.  Raymond  held  that  there  was  no  trust 
given  to  the  carrier;  that  the  goods  were  not  to 
be  considered  as  having  been  in  his  possession, 
but  in  that  of  the  owner,  and  that  the  carrier 
for  this  reason  was  not  liable  for  their  loss  ; 
or  in  other  words,  that  as  it  related  to  those 
goods,  he  was  not  to  be  treated  as  a  common 
carrier.  In  Brind  v.  Dale.  8  Carr.  &  P.,  207, 
Ld.  Abinger  held  that  "If  goods  be  delivered 
to  A,  under  a  contract  that  the  owner  shall  go 
with  them  and  take  care  of  them, this  is  not  a  de- 
livery to  A  as  a  common  carrier. "  How  does  that 
case  differ  from  the  one  before  us?  Was  it  not 
a  part  of  the  contract  that  the  master  of  the 
canal-boat  should  go  with  it,  and  take  care  of 
the  loading,  as  well  as  aid  in  the  navigation? 

The  view  taken  by  the  counsel  for  the 
plaintiffs  would  require  the  defendants  to  In- 
sure the  goods  against  any  depredation  which 
the  master  of  the  canal-boat  or  his  hands  might 
commit,  while  the  boat  was  passing  from  N\ 
Y.  to  Albany.  This  would  be  too  monstrous 
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a  proposition  for  any  one  to  advocate,  and  yet 
I  do  not  perceive  why  the  argument  does  not 
necessarily  lead  to  that  conclusion. 

Again;  if  the  defendants  were  common  car- 
riers in  this  respect,  they  could  not  have  re- 
ceived or  rejected  the  master's  application  to 
tow  the  canal  boat  at  pleasure;  nor  could  they 
558*]  have  demanded  *any  particular  price 
for  their  services.  They  would  have  been 
obliged  to  have  taken  the  boat  in  tow,  and 
have  been  content  with  a  reasonable  compen- 
sation for  their  services  and  the  hazard  they 
incurred.  But  this  will  hardly  be  pretendea. 
The  view  I  have  taken  of  the  question  un- 
der consideration  has  been  held  by  the  circuit 
judge  and  the  Supreme  Court,  whenever  pre- 
sented to  them,  and  I  think  correctly.  I  can 
discover  no  ground  for  holding  the  defendants 
liable  as  common  carriers. 

But  another  question  remains,  and  that  is, 
what  was  the  contract  between  the  parties? 
For  although  the  defendants  are  not  subject 
to  all  the  liabilities  that  attach  to  common  car- 
riers, yet  they  may  be  liable  to  the  loss  in 
question  by  reason  of  the  contract  they  made. 
As  bailees  for  hire,  the  defendants  would  be 
bound  to  exercise  ordinary  and  reasonable  care 
and  skill  in  the  navigation  of  the  steamboat, 
and  in  towing  the  plaintiffs'  boat  safely  to  Al- 
bany; and  would  have  been  entitled  to  a  rea- 
sonable price  for  that  service.  This  is  not  dis- 
puted ;  but  the  defendants  allege  that  they 
made  a  special  agreement,  by  virtue  of  which 
they  are  exempted  from  all  claims  for  loss  or 
damage,  though  they  or  their  agents  were 
guilty  of  the  grossest  negligence,  provided  it 
falls  short  of  actual  fraud.  To  maintain  a 
proposition  so  extravagant  as  this  would  ap- 
pear to  be,  the  stipulations  of  the  parties  ought 
to  be  most  clear  and  explicit,  showing  that 
they  comprehended  in  their  arrangement  the 
case  that  actually  occurred. 

As  the  judge  withheld  the  testimony  in  this 
case  from  the  consideration  of  the  jury,  we 
may  assume,  what  I  think  the  case  shows,  that 
the  officers  of  the  boat  were  guilty  of  gross 
negligence.  Upon  this  assumption  I  will  brief- 
ly examine  the  contract,  to  see  whether  it  will 
bear  the  construction  given  to  it  by  the  defend- 
ants. The  contract  is  as  follows:  "Capt.  Hitch- 
cock, of  steamboat  New  London:  Take  in  tow 
for  Albany,  canal  boat  Astorogan, mas- 
ter, at  the  risk  of  the  master  and  owners  there- 
of, and  collect  $30."  This  was  signed  by  the 
agent  of  the  defendants,  and  is  evidence  that 
a  contract  was  made  between  the  parties  in  re- 
spect to  the  towing  of  the  boat  to  Albany.  But 
it  is  evident  that  much  more  was  understood 
559*]  that  entered  into  their  *bargain,  than 
was  in  fact  expressed  in  the  writing;  and  this 
court,  in  giving  a  construction  to  what  is  writ- 
ten, should  interpret  it  in  the  same  manner 
that  the  parties  themselves  would  have  done  at 
the  time  it  was  made.  In  giving  the  meaning 
of  the  very  brief  language  employed  in  the  in- 
strument, we  should  look  at  all  the  circum- 
stances of  the  case,  and  the  facts  aasumed, 
though  not  expressed,  by  both  parties.  It  can- 
not admit  of  a  question  that  the  defendants 
understood  it  to  be  a  part  of  the  bargain  on 
their  side,  that  the  steamboat,  was  to  be  in  good 
order,  and  capable  of  performing  the  trip  to 
Albany,  in  a  reasonable  time;  and  that  she 
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was  to  be  commanded  and  navigated  by  com- 
petent and  skillful  officers  and  engineers,  who- 
were  well  acquainted  with  the  navigation  of 
the  river,  and  all  its  dangers,  though  nothing 
of  this  was  expressed  in  the  writing.  Now 
suppose  the  master  of  the  canal-boat,  on  ob- 
serving the  language  of  the  permit,  "at  the 
risk  01  the  master  and  owners,"  had  inquired 
of  the  defendants'  agent  as  to  its  meaning,  and 
whether  it  was  the  understanding  of  the  de- 
fendants that  the  plaintiffs  were  to  assume  the 
risk  of  the  unfitness  of  the  steamboat  to  per- 
form the  trip,  or  of  the  failure  of  the  steam 
engine;  or  whether  the  incapacity  or  unfaith- 
fulness or  unskillf  ulness  of  the  officers  or  en- 
gineer was  to  be  at  the  risk  of  the  plaintiffs. 
What  would  have  been  the  answer  to  the 
agent?  Would  he  have  said:  "It  is  all  at  your 
risk?  If  the  boat  founders,  or  the  engine 
fails,  and  the  trip  falls  through,  it  is  at  your 
risk.  Or  if  the  captain,  engineer  or  pilot,  gets 
asleep  or  drunk,  or  proves  to  be  entirely  igno- 
rant of  the  shoals  or  rocks  in  the  bed  "of  the 
river,  in  consequence  of  which  the  flotilla  is 
run  ashore  and  your  boat  is  bilged,  it  is  at 
your  risk.  We  shall  expect  to  retain  the  $30, 
and  that  you  bear  all  the  loss.  In  short,  we 
promise  nothing  on  our  part."  Such,  I  appre- 
hend, would  not  have  been  his  answer,  but  the 
very  reverse  of  it.  And  yet  such  should  have 
been  the  answer  to  the  inquiry,  if  the  construc- 
tion which  the  Supreme  Court  have  given  to 
the  contract  is  to  be  deemed  the  true  one.  i 

There  are  risks  of  navigation  to  which  the 
terms  of  the  bargain  may  be  deemed  to  refer, 
much  more  consistent  with  fair  dealing,  and 
the  probable  intention  of  the  parties,  than  to 
apply  *them  to  the  unfaithful  acts  [*5(JO 
of  the  servants  of  the  defendants.  Indeed,  it 
may.  perhaps,  be  well  questioned  whether  the 
want  of  skill  or  care  in  the  agents  or  servants 
of  the  defendants  can  properly  be  termed  one 
of  the  risks  of  the  voyage.  But  however  that 
may  be,  I  have  no  hesitation  in  saying  that  the 
contract  will  not,  in  my  opinion,  admit  of  a 
construction  that  shall  protect  the  defendants 
from  a  loss  arising  from  gross  negligence.  I 
understand  the  words  "at  the  risk  of  the  mas- 
ter and  owners,"  to  mean  that  the  defendants 
will  not  insure  against  the  ordinary  hazards 
of  river  navigation,  and  such  as  may  occur 
when  no  charge  of  gross  neglect  of  duty  can 
be  established  against  those  who  navigate  the 
steamboat.  And  they,  probably,  were  intend- 
ed to  protect  the  defendants  from  liability  for 
losses  in  all  cases,  except  those  attributable  to 
the  bad  conduct  of  the  defendants'  agents. 

I,  therefore,  think  the  circuit  judge  erred  in 
nonsuiting  the  plaintiffs.  He  should  have 
submitted  the  testimony  to  the  jury,  instruct- 
ing them  to  inquire  whether  or  not  the  loss  had 
been  occasioned  by  the  gross  negligence  of 
the  defendants'  agents. 

In  my  opinion  the  judgment  of  the  Supreme 
Court  should  be  reversed. 

Scott,  Senator.  It  is  the  duty  of  this  court 
to  preserve  its  ancient  landmarks,  and  not  en- 
courage judicial  legislation  under  the  specious 
plea  that  necessity  requires  a  relaxation  of  the 
"rigid  rules  of  the  common  law"  in  every  new 
case. 

A  common  carrier  is  one  to  whom  goods  or 
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chattels  are  delivered  to  be  carried,  or  to  do 
something  about  them,  for  a  reward  to  be  paid 
by  the  person  who  delivers  them.  A  delivery 
to  one  exercising  a  public  employment,  if  he 
is  to  have  a  reward,  renders  him  answerable  at 
all  events.  2  Ld.  Raym.,  913,  918.  This  defi- 
nition does  not  differ  essentially  from  that  of 
Mr.  J.  Story.  He  says,  a  common  carrier  is 
"one  who  undertakes,  for  hire  or  reward,  to 
transport  the  goods  of  such  as  choose  to  em- 
ploy him,  from  place  to  place."  "He  must  ex- 
ercise it  as  a  public  employment;  he  must  un- 
dertake to  carry  goods  for  persons  generally; 
and  he  must  hold  himself  out  as  ready  to  en- 
561*]  gage  *in  the  transportation  of  goods 
for  hire,  as  a  business,  not  as  a  casual  occu- 
pation pro  fuse  vice."  Story,  Bailm.,  sec.,  495. 

I  think  the  defendants  were  common  carriers. 
The  canal  boat,  with  the  goods,  were  delivered 
to  the  defendants,  to  be  carried  to  Albany  for 
hire.  The  defendants  were  to  do  something 
about  them  fora  reward,  viz. :  to  tow  the  boat 
to  Albany.  They  exercised  the  trade  and  bus- 
iness of  towing  boats,  and  by  this  mode  car- 
ried freight  for  persons  generally.  It  was  a 
public  employment,  not  a  casual  one,  they 
having  continued  it  over  eight  years. 

Owners  and  masters  of  steamboats,  engaged 
in  the  transportation  of  goods  generally  for 
hire,  are  common  carriers.  Story,  Bailm. ,  sec. 
496,  3d  ed.  It  seems  to  be  conceded  by  the 
court  below,  that  if  the  canal-boat,  with  the 
goods  therein,  had  been  placed  on  board  the 
steamer,  the  defendants  would  have  been  com- 
mon carriers;  for  they  say  the  defendants  "do 
not  receive  the  property  into  their  custody." 
3  Hill,  19.  Is  not  a  canal-boat,  made  fast  by 
the  parties  to  a  steam  tow-boat,  under  a  con- 
tract to  transport  or  tow  for  hire,  delivered  to 
the  bailees,  and  in  their  custody,  and  as  much 
under  the  control  of  the  master  of  the  steam- 
boat, as  if  it  had  been  hoisted  on  deck?  The 
hands  on  board  of  the  boats  towed  are  bound 
to  obey  the  orders  of  the  master  of  the  steam- 
boat. From  necessity,  the  fleet  of  boats  are 
under  his  command,  because  he  controls  the 
motive  power.  It  appears  absurd  to  say  that 
the  owners  of  a  canal-boat  made  fast  to  a  steam- 
er are  common  carriers,  when  it  has  no  power 
of  moving  from  place  to  place,  and  must  re- 
main in  a  state  of  rest  but  for  the  steam  power. 
They  are  carried,  instead  of  being  carriers  in 
any  sense  of  the  word;  and  they  contribute  no 
more  to  their  own  motion  or  transportation 
than  any  package  of  goods  on  board  the  steam- 
boat. 

But  where  is  the  difference  between  a  train 
of  freight  cars  dragged  on  a  railway  by  a  loco- 
motive, and  a  fleet  of  canal  boats  dragged  by 
a  steamboat?  The  cars  and  the  boats  are  both 
moved  by  the  same  power,  one  on  the  land 
and  the  other  on  the  water.  And  it  is  entirely 
5<J2*]  immaterial,  so  far  as  the  principle  *of 
liability  is  concerned,  whether  the  carrier  uses 
human  power,  or  horse  or  steam  power,  or 
atmospheric  pressure. 

I  admit,  when  the  common  law  rule  was  es- 
tablished,  the  wonderful  power  of  steam,  in 
its  application  to  machinery  and  navigation, 
was  not  discovered.  But  the  great  revolution 
it  has  made  in  commerce  is  highly  favorable 
to  the  common  carrier,  and  where  he  makes 
use  of  it,  whether  on  the  water  or  on  the  land, 
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his  risks  of  transportation  are  very  much  di- 
minished; and  this  is  a  reason  why  the  great 
rule  of  public  policy  in  relation  to  the  liability 
of  common  carriers  should  be  strictly  adhered 
to. 

The  cases  of  Smith  v.  Pierce,  1  La.,  359  ; 
Adamxv.  Tow-Boat  Co.,  11  Id.,  46,  and  Sprout 
v.  Hemmingway,  14  Pick.,  1,  decide  that  own- 
ers of  steamboats,  whose  trade  or  general  busi- 
ness is  to  convey,  carry  or  tow  vessels  from 
place  to  place  down  the  Mississippi,  to  its 
mouth,  and  to  serve  the  public  for  hire,  are 
common  carriers.  Those  cases  are  founded  in 
good  sense,  and  are  in  strict  analogy  with  the 
early  decisions,  when  the  carriage  of  goods 
was,  probably,  by  drawing  them  on  sledges  or 
wheels  upon  land,  or  by  boats  on  canals. 
Would  the  relationship  or  the  responsibility  of 
the  common  carrier  be  changed  if  a  dozen  wag- 
ons or  boats  were  attached  to  each  other  ?  Could 
it  be  pretended  that  the  goods  in  either  were 
not  in  his  custody,  because  they  were  carried 
at  the  end  of  the  train,  and  not  on  the  horse's 
back? 

The  principle  on  which  this  case  was  de- 
cided by  the  court  below  seems  to  be  this:  the 
canal-boat  is  drawn  through  the  water  by  a 
steamer  and  because  it  is  not  carried  on  deck 
it  is  not  in  the  custody  of  the  owners  of  the 
steamer  and,  therefore,  they  are  not  common 
carriers.  This  distinction  must  have  been 
adopted  without  reflection,  and  if  recognized, 
will  not  only  relax  but  abrogate  the  great  rule 
of  public  policy  applicable  to  carriers,  which 
is  in  perfect  keeping  with  the  extension  of  our 
lake  commerce. 

The  remaining  question  is,  whether  the  no- 
tice, "at  the  risk  of  the  master  and  owners," 
restricts  the  liability  of  the  defendants.  What- 
ever may  be  the  conflict  of  opinion  among 
judges  in  our  sister  States,  I  consider  it  settled 
here  that  a  notice  of  this  *kind,  even  f*5(53 
when  brought  home  to  the  owner  or  bailor, 
does  not  exempt  the  common  carrier  from  lia- 
bility. It  has  been  held  repeatedly,  that  com- 
mon carriers  cannot  limit  their  responsibility 
as  such,  either  by  notice  or  by  special  contract. 
R.  R.  Co.,  etc.,  v.  BeUcnap,  2\  Wend..  854; 
Clark  v.  Faxon,  21  Id.,  158;  Hottizterv.  Nowlen, 
19  Id.,  284;  Cole  v.  Goodwin,  Id.,  251;  Pardeev. 
Drew,  25  Id.,  459;  5  Rawle,  179.  189:  1  Pick., 
50;  2  Kent,  Com.,  606,  607. 

The  other  points  in  this  case  it  will  be  un- 
necessary to  consider,  if  I  am  right  in  the  view 
I  have  taken.  I  think  the  judgment  of  the 
court  below  should  be  reversed. 

Sherman,  Senator.  This  was  an  action  of 
trespass  on  the  case,  brought  to  recover  the 
amount  of  a  loss  sustained  by  the  plaintiffs,  as 
owners  of  the  lake-boat  Astorogan,  which 
was  run  upon  a  reef  of  rocks  in  the  Hudson 
River,  while  being  towed  by  the  defendants, 
owners  of  a  line  of  steamboats  employed  in  the 
business  of  towing  from  N.  Y.  to  Albany. 

The  principal  question  in  the  case  is,  wheth- 
er the  defendants  are  common  carriers;  but 
before  proceeding  to  examine  it  as  fully  as  I 
propose  to  do,  it  may  not  be  amiss  to  deter- 
mine whether  the  circuit  judge  erred  in  ex- 
cluding the  advertisement  offered  in  evidence 
by  the  plaintiffs  on  the  trial.  I  think  he  did. 
The  offer  was  to  introduce  the  advertisement, 
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and  to  follow  it  by  proof  that  it  was  caused  to 
be  inserted  in  the  newspaper  by  the  defend- 
ants. The  omission  in  the  advertisement  of 
the  name  of  the  steamboat  New  London,  seems 
to  have  been  the  principal  ground  for  reject- 
ing it.  This  was  wholly  unimportant.  It  was 
offered,  doubtless,  for  the  sole  purpose  of 
showing  in  what  capacity  these  defendants  in- 
vited the  public  to  patronize  them;  how  they 
held  themselves  out;  and  it  would  not  have 
affected  the  admissibility  of  the  advertisement 
had  it  appeared  that  the  defendants  employed 
or  substituted  other  boats  for  all  those  named. 
The  advertisement  was  an  important  piece  of 
evidence.  It  was  an  invitation  to  the  public 
to  employ  the  defendants  in  the  business  of 
towing,  inducing  owners  of  canal  and  lake- 
boats  to  send  their  craft  beyond  the  termina- 
564*]tion  of  the  canal,  and  to  rely  upon  *the 
defendants  to  tow  them  to  and  from  the  City 
of  N.  Y.  In  discussing  the  main  question, 
therefore,  I  shall  regard  this  rejected  evidence 
as  admitted. 

Were  the  defendants  common  carriers?  The 
severe  and  rigorous  nature  of  the  law  as  to  the 
responsibilities  of  common  carriers,  and  the 
vast  and  rapidly  increasing  importance  of  this 
comparatively  new  branch  of  business  in  which 
the  defendants  are  engaged,  combine  to  en- 
hance the  magnitude  of  the  question,  and  to 
call  for  a  careful  examination  of  it. 

I  propose  to  inquire  of  the  best  and  most  ap- 
proved authorities,  in  the  first  place,  what  is  a 
common  carrier?  "  A  common  carrier  is  a  per- 
son who  undertakes  to  transport  from  place  to 
place,  for  hire,  the  goods  of  such  persons  as 
think  fit  to  employ  him.  Such  is  a  propri- 
etor of  stage-wagons,  barges,  lighters,  mer- 
chant-ships, or  other  instruments  for  the  pub- 
lic conveyance  of  goods."  1  Smith,  L.  Cas., 
101,  note  to  Coggs  v.  Bernard.  "Any  person 
undertaking  to  carry  goods,  either  by  land  or 
by  water,  of  all  persons  indifferently,  is  for 
this  purpose  a  common  carrier."  2  Chit.  Bl., 
451,  ».  22,  Am.  ed.,  1830.  "A  common  car- 
rier is  one  who  undertakes  for  hire  to  trans- 
port the  goods  of  such  as  choose  to  employ 
him,  from  place  to  place.  Of  this  description 
are  the  proprietors  of  stage- wagons  and  coach- 
es which  carry  goods  for  hire;  lightermen, 
hoymen,  barge-owners,  ferrymen,  canal  boat- 
men, owners  and  masters  of  ships,  engaged 
generally  in  the  transportation  of  goods  for 
hire;  and  other  persons,  owning  similar  instru- 
ments of  conveyance."  Smith,  Merc.  L.,  168. 
"  A  common  carrier  is  a  person  who  under- 
takes to  carry  the  goods  of  all  persons  indif- 
ferently for  hire  ;  such  as  the  mail-coach  con- 
tractors, the  proprietors  of  stage-coaches  and 
wagons;  the  owners  and  masters  of  ships,  and 
steamboats,  engaged  in  the  transportation  of 
goods  generally  for  hire;  lightermen,  hoymen, 
ferrymen,  barge- owners  and  wharfingers."  1 
Leigh,  N.  P.,  507.  It  is  the  holding  of  them- 
selves out  "  as  ready  to  engage  in  the  transpor- 
tation of  goods  for  hire,  as  a  business,  and  not 
as  a  mere  occupation,  pro  Ttcec  vice,"  which  con- 
stitutes persons  common  carriers.  Beekman  v. 
SJtouse,  5  Rawle,  179,  188;  Satterlee  v.  Groat,  1 
565*]  Wend.,  *272;  Spencer  v.  Dagget,  2  Vt., 
92.  "  All  persons  carrying  goods  for  hire,  as 
masters  and  owners  of  ships,  lightermen, 
stage-coachmen,  etc.,  come  under  the  denom- 
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inatipn  of  common  carriers."  Bac.  Abr.  tit. 
Carriers,  A. 

"  The  locatio  operu  mercium  vehendarum,  is 
a  contract  relating  to  the  carriage  of  goods  for 
hire;  and  this  is  by  far  the  most  important,  ex- 
tensive, and  useful,  of  all  the  various  contracts 
that  belong  to  the  head  of  bailment.  The  car- 
rier for  hire  in  a  particular  case,  and  not  exer- 
cising the  business  of  a  common  carrier,  is 
only  answerable  for  ordinary  neglect,  unless 
he  by  express  contract  assumes  the  risk  of  a 
common  carrier."  2  Kent,  Com.,  597,  4th  ed. 
"  Common  carriers  undertake  generally,  and 
for  all  people  indifferently,  to  convey  goods, 
and  deliver  them  at  a  place  appointed,  for 
hire,  and  with  or  without  a  special  agreement 
as  to  price.  They  consist  of  two  distinct  class- 
es of  men,  viz. :  inland  carriers  by  land  or  wa- 
ter, and  carriers  by  sea;  and  in  the  aggregate 
body  are  included  the  owners  of  stage-wagons 
and  coaches,  and  railroad  cars,  who  carry 
goods  as  well  as  passengers  for  hire,  wagoners, 
teamsters,  cartmen,  porters,  the  masters  and 
owners  of  ships,  vessels,  and  all  watercraft, 
including  steam  vessels  and  steam  tow-boats, 
belonging  to  the  internal,  as  well  as  coasting 
and  foreign  navigation,  lightermen,  barge- 
owners,  canal  boatmen,  and  ferrymen."  Id., 
598,  599. 

It  is  apparent  that  Chancellor  Kent's  defini- 
tion would  include  the  defendants,  without 
distinction  as  to  the  manner  of  towing  or  trans- 
porting the  goods  or  property;  and  he  may  be 
regarded  as  a  direct  authority  for  saying  that 
the  circumstance  of  a  previous  contract  or 
stipulation  as  to  the  price  being  made,  is  to- 
tally immaterial.  Indeed,  it  would  hardly 
seem  necessary  to  furnish  an  authority  upon 
this  point;  for  the  whole  mercantile  commu- 
nity at  the  present  day,  almost  universally, 
make  a  special  contract  with  the  common  car- 
rier for  the  transportation  of  their  goods,  fix- 
ing a  price,  usually  by  the  ton  or  by  the  hun- 
dred weight. 

But  it  may  be  useful  to  pursue  the  examina- 
tion of  the  authorities  upon  the  subject  of  the 
peculiar  qualities  and  nature  of  the  employ- 
ment that  distinguishes  the  common  carrier 
from  other  bailees. 

*Mr.  Story,  in  his  excellent  work  on  [*566 
Bailments,  observes :  "  To  bring  a  person  with- 
in the  description  of  a  common  carrier,  he 
must  exercise  it  as  a  public  employment;  he 
must  undertake  to  carry  goods  for  persons 
generally;  and  he  must  hold  himself  out  as 
ready  to  engage  in  the  transportation  of  goods 
for  hire,  as  a  business,  not  as  a  casual  occupa- 
tion pro  JKEC  vice.  A  common  carrier  has,  there- 
fore, been  defined  to  be  one,  who  undertakes 
for  hire  or  reward  to  transport  the  goods  of 
such  as  choose  to  employ  him,  from  place  to 
place."  Story,  Bailm.,  sec.  495,  3d  ed.  In 
Coggs  v.  Bernard,  2  Ld.  Raym.,  918,  it  was 
held  that,  "  If  goods  are  delivered  to  a  person 
in  a  public  employment,  for  a  purpose  in  re- 
spect of  which  he  is  to  have  a  reward,  he  is 
answerable  for  any  loss  or  damage  which  is 
not  occasioned  by  the  act  of  God  or  the  public 
enemy.  And  this  is  a  politic  establishment, 
contnved  by  the  policy  of  the  common  law, 
for  the  safety  of  all  persons  the  necessity  of 
whose  affairs  oblige  them  to  trust  these  sorts 
of  persons,  that  they  may  be  safe  in  their  ways 
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of  dealing."  It  was  remarked  by  the  court,  in 
the  year  1785,  in  the  case  of  Forward  v.  Pit- 
tard,  1  T.  R.,  33,  that  "  It  appears  from  all  the 
cases,  for  100  years  back,  that  there  are  events 
for  which  the  carrier  is  liable  independent  of 
his  contract."  And  "  the  true  ground  of  their 
liability  is  the  public  employment  they  exer- 
cise." See  Bac.  Abr.,  tit.  Carriers,  n.;  Co. 
Litt.,  896,  n.  6.  "The  great  cause  of  the 
law's  charging  the  carrier  is,  the  public  em- 
ployment he  exercises." 

Here  let  me  ask,  what  language  can  more 
forcibly  or  more  clearly  describe  the  character 
of  the  employment  of  these  defendants?  What 
is  the  nature  of  their  employment?  Is  it  not 
public?  Is  it  not  such  as  entitles  them  to  are- 
ward  ?  Did  they  not  hold  themselves  out  as 
ready  to  engage  for  any  and  all  persons  indif- 
ferently? Did  they  not  invite  all  persons  and 
were  they  not  ready  and  willing  to  engage  for 
all  persons  who  might  desire  their  services  ? 
Why  then  are  they  not  common  carriers  ? 
What  reason  is  assigned  for  exempting  them 
from  the  liabilities  incident  to  the  nature  and 
obligations  of  the  common  carrier?  Mr.  J. 
Bronson,  in  giving  the  opinion  of  the  Supreme 
Court  in  this  case,  but  on  a  previous  motion, 
567*]  3  Hill,  9,*19,  observes:  "I  think  they 
are  not  common  carriers.  They  do  not  receive 
the  property  into  their  custody,  nor  do  they 
exercise  any  control  over  it  other  than  such  as 
results  from  the  towing  of  the  boats  in  which 
it  is  laden."  With  great  deference  to  the  opin- 
ion of  the  learned  judge,  it  might  be  inquired, 
in  what  particular  were  the  defendants  de- 
prived of  the  custody  or  control  of  the  proper- 
ty or  of  the  boat  and  its  contents?  They  had 
all  the  custody  and  control  necessary  to  enable 
them  to  perform  their  contract,  which  was  to 
transport,  by,means  of  towing,  The  Astorogan 
and  its  cargo  from  the  City  of  N.  Y.  to  the 
City  of  Albany.  They  had  the  absolute  and 
unconditional  possession  of  the  cargo,  and  of 
the  boat,  for  every  purpose  of  navigation.  The 
crew  on  board  of  The  Astorogan  were  subject 
to  the  orders  and  direction  of  the  captain  of 
The  New  London,  so  far  as  it  was  necessary  in 
order  to  govern  the  flotilla. 

It  is  said  by  the  Supreme  Court,  moreover, 
that  the  defendants  do  not  employ  either  "the 
master  or  hands  of  the  boats  towed."  Certainly 
not;  for  the  master  and  hands  are  passengers, 
to  be  carried  with  the  boat  and  cargo,  and  are 
a  part  of  the  loading,  if  I  may  so  term  it, 
which  the  defendants  contract  to  carry.  They 
are  attached  to  the  boat,  and  must  net  in  sub- 
ordination to  the  master  of  the  towing  vessel, 
just  so  far  as  from  the  nature  of  this  mode  of 
transportation  it  may  be  required;  and  it  would 
be  just  as  much  in  violation  of  the  contract  to 
refuse  to  carry  the  master  and  crew, as  it  would 
be  the  boat.  Suppose  a  ferryman,  who  receives 
a  carriage  and  horses  on  board  of  his  boat  to 
ferry  across  the  Hudson  River  (instead  of  tak- 
ing them  lengthwise  of  it,  as  the  defendants 
engaged  to  do)  should  injure  them  by  running 
on  a  rock.  Could  he  set  up  successfully,  in 
defense  of  an  action,  that  he  had  not  the  CUB 
tody  or  control  of  the  carriage,  or  urge  that  he 
did  not  employ  the  master  or  driver  of  the 
carriage?  Most  certainly  not.  The  master 
and  driver  are  themselves  to  be  carried,  as  well 
as  the  carriage  itself.  The  ferryman  rightly 
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exercises  any  and  all  such  authority  over  the 
carriage,  the  owner  and  driver,  as  may  be  nec- 
essary for  him  to  perform  his  contract  with 
perfect  safety;  and  why  should  he  have  more 
Lhan  this? 

*The  case  of  Caton  v.  Rumney,  13  [*568 
Wend.,  387,  is  not  in  point,  but  is  totally  un- 
like this  case.  The  business  of  the  defendants 
in  that  case  had  none  of  the  essential  charac- 
teristics which  distinguish  the  employment  of 
a  common  carrier  from  that  of  a  casual  occu- 
pation pro  hac  vice.  There  was  in  that  case  no 
inviting  of  all  persons  indifferently  to  employ 
the  defendants;  no  willingness  on  their  part  to 
engage  in  towing  for  all  persons  that  might  de- 
sire their  services;  no  advertisement  that  such 
was  their  public  employment.  Indeed,  the 
facts  of  that  case  show  a  total  absence  of  every 
circumstance  which,  since  the  earliest  ages, 
have  served  to  define  the  employment  and  dis- 
tinguish the  character  of  a  common  carrier. 

In  the  case  under  consideration,  the  defend- 
ants were  engaged  in  the  public  employment  of 
towing  canal-boats  for  persons  generally,  and 
for  all  persons  indifferently,  to  and  from  the 
Cities  of  Albany  and  N.  Y.,  upon  the  Hudson 
River,  for  hire.  They  held  themselves  out  as 
such,  by  advertisement  in  the  public  papers, 
and  had  continued  in  this  public  employment 
for  some  years.  They  had  public  offices  es- 
tablished at  N.  Y.  and  Albany,  and  numerous 
steamboats  constantly  engaged  in  transporting 
boats,  laden  and  unladen,  upon  the  river.  To 
exempt  them  from  the  same  rigid  accounta- 
bility that  is  ever  imposed  upon  all  persons  of 
precisely  similar  public  employments,  would 
render  uncertain  the  rules  of  the  common  law, 
and  work  a  serious  wrong  and  injury  to  the 
business  interests  of  the  country.  In  the  pres- 
ent case,  it  would  have  the  effect  of  exonerat- 
ing the  defendants  from  all  the  essential  obli- 
gations which,  by  the  well  established  rules  of 
the  common  law,  entered  into  and  formed  a 
part  of  the  contract  made  with  the  plaintiffs. 

We  heard  much  in  the  course  of  the  argu- 
ment of  the  severe  and  rigorous  exactions  of 
the  law  of  common  carriers,  and  it  was  urged 
that  courts  should,  for  this  reason,  be  slow  to 
extend  these  rules  to  new  cases.  It  may,  I 
think,  form  a  conclusive  answer  to  this  to  re- 
ply, that  the  adoption  of  such  a  public  em- 
ployment as  a  means  of  livelihood  is  wholly 
voluntary  ;  and  when  adopted,  the  strongest 
principles  of  public  policy  and  of  public  ex- 
pediency require  the  imposition  of  all  the  obli- 
gations *and  responsibilities  that  have  [*J>O1> 
Been  recognized  as  incident  to  the  nature  of  it. 
1  Bell,  Com.,  466,  5th  ed.;  Gordon  v.  Hutching, 
1  Watts  &  S..  285.  288.  The  exercise  of  such 
a  public  employment  by  anyone  is  a  tacit  ac- 
knowledgment that  he  has  agreed  to  perform 
all  tbe  duties  and  is  willing  to  be  subjected  to 
all  the  accountability  that  oelongto  that  char- 
acter ;  and  every  person,  therefore,  when  he 
engages  in  such  an  employment,  and  takes  the 
delivery  of  property  to  be  transported  for  hire, 
is  aware  that,  by  the  known  anu  uniform  rules 
of  the  common  law.  he  is  responsible  at  all 
events  for  every  injury  arising  in  any  other 
way  than  by  the  act  of  God  or  the  public  ene 
my.  "  The  extraordinary  liabilities  of  a  car- 
rier were  imposed  upon  him  in  consequence  of 
the  public  nature  of  his  employment,  which 
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rendered  his  good  conduct  a  matter  of  impor- 
tance to  the  whole  community."  17  Law  Lib., 
79,  n.  As  to  the  reasons  for  the  rigor  of  the 
law  in  this  respect,  see,  2  Kent,  Com.,  599 ; 
Jackson  v.  Rogers,  2  Show.,  332  ;  Elsee  v.  Oat- 
ward,  5  T.  R.,  143;  Jeremy,  L.  of  Carr.,  31-85; 
Story,  Hail m.,  821,  495,  496.  The  responsi 
bility  of  persons  exercising  the  public  employ 
ment  of  carriers,  was  ruled  by  Sir  Matthew 
Hale,  in  Morse  v.  Slue,  1  Vent.,  190,  288,  and 
afterwards  by  Holt  and  Mansfield.  And  Chan- 
cellor Kent  says,  these  were  the  unanimous 
opinions  of  the  K.  B.  in  favor  "  of  a  great 
principle  of  public  policy,  which  has  proved 
to  be  of  eminent  value  to  the  morals  and  to  the 
commerce  of  the  nation,  in  succeeding  genera 
tions."  2  Kent,  Com.,  602. 

The  objection  that  this  is  a  new  case  was 
urged  in  Morse  v.  Slue,  1  Vent.,  190,  and  in  Pas- 
ley  v.  Freeman,  ST.  R.,  68;  and  it  might  have 
been  urged  in  Coggs  v.  Bernard.  In  Pasley  v. 
freeman,  Ashurst,  J.,  in  answering  the  ob- 
jection, says  :  "  Where  cases  are  new  in  their 
principle,  there  I  admit  it  is  necessary  to  have 
recourse  to  legislative  interposition,  in  order 
to  remedy  the  grievance;  but  where  the  case  is 
only  new  in  the  instance,  and  the  only  question 
is  [upon  the  application  of  a  principle  recog- 
nized in  the  law  to  such  new  case,  it  will  be 
just  as  competent  to  courts  of  justice  to  apply 
the  principle  to  any  case  which  may  arise  two 
57O*]  centuries  *hence,  as  it  was  two  centu- 
ries ago.  If  it  were  not,  we  ought  to  blot  out  of 
our  law  books  one  fourth  part  of  the  cases  that 
are  to  be  found  in  them."  Accordingly,  if  the 
present  case  was  "new  in  principle,"  the  appro- 
priate remedy  for  obtaining  redress  would  be 
a  resort  to  legislative  interposition.  But  this 
is  only  "  new  in  the  instance  ;"  and  to  refuse 
the  application  of  the  principle  would,  in  my 
judgment,  be  a  reproach  upon  the  administra- 
tion of  the  law,  and  add  judicial  sanction  to 
the  already  numerous,  mysterious  legal  laby- 
rinths, yclep'd  "the  glorious  uncertainties  of 
the  law." 

The  period  is  probably  not  far  distant,  if  it 
has  not  already  arrived,  when  the  greater  share 
of  the  inland  carrying  trade  will  be  effected 
through  the  agency  of  steam  upon  our  princi- 
pal rivers;  and  it  is  not  unlikely  that  the  im- 
provements in  the  application  of  steam  power 
for  towing  purposes  may  induce  its  general 
use  upon  our  canals.  Why  then  should  the 
whole  community  lose  the  benefit  of  the  only 
reliable  security  against  the  injuries  that  may 
be  committed  by  persons  thus  intrusted  with 
property,  by  changing  radically  the  degree  of 
their  accountability,  and  casting  the  whole 
burden  upon  the  distant  owner  to  prove  care- 
lessness or  want  of  skill  before  he  can  charge 
the  carrier,  instead  of  leaving  the  onus  upon 
the  latter  to  excuse  himself  if  he  can.  It  is  this 
rigid  accountability  that  secures  to  the  owner 
of  the  property  prudence,  care,  caution  and 
adequate  skill  in  its  transit.  Remove  that  se- 
curity, and  you  will  have  done  a  greater  in- 
jury to  commerce,  to  the  people  at  large,  and 
to  the  mercantile  community,  than  could  be 
done  by  totally  annihilating  the  use  of  steam 
power. 

There  can  be  found  no  good  reason  for  the  ex- 
istence of  two  entirely  different  and  in  all  re- 
spects dissimilar  grades  of  accountability  in 
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the  transportation  of  property  on  the  Hudson 
River  by  the  same  boat;  the  one  the  law  of 
common  carriers,  controlling  when  the  prop- 
erty is  on  board  the  steamboat,  and  the  other 
the  law  of  bailment  for  hire,  when  the  proper- 
ty is  towed  alongside  the  steamboat  by  persons 
making  this  branch  of  business  their  public 
employment.  It  seems  that  carriers  navigat- 
ing the  Mississippi  are  controlled  by  the  same 
rules  of  law,  whether  the  goods  are  on  board 
*of  their  steamer,  or  towed  alongside,  [*57 1 
provided  they  are  in  the  process  of  being  trans- 
ported for  hire;  and  the  carrier  is  made  subject 
to  the  same  rigid  responsibility  in  both  in- 
stances, viz.:  that  governing  in  cases  of  com- 
mon carriers.  The  case  of  Adams  v.  Tow-Boat 
Co.,  11  La.,  46,  is  directly  in  point.  It  was  a 
case  of  towing,  and  is  confirmatory  of  the  de- 
cision previously  made  in  Smith  v.  Pearce  1 
Id.,  46. 

But  even  if  the  defendants  were  not  liable  as 
common  carriers,  and  assuming  that  the  per- 
mit contained  the  evidence  of  the  contract  be- 
tween the  parties,  still  this  judgment  ought  to 
be  reversed.  A  very  forced  construction  was 
given  to  the  language  employed  in  the  permit, 
and  one  which  subjected  the  defendants  to  no 
sort  of  responsibility,  at  least  none  such  as  a 
sane  man  would  intrust  his  property  to  anoth- 
er upon,  to  be  shipped  or  transported  from 
place  to  place.  Conceding,  for  the  sake  of  the 
question,  that  a  bailee  may  go  the  whole  length, 
and  contract  with  the  bailor  for  entire  exemp- 
tion from  all  responsibility,  still  in  the  absence 
of  any  agreement,  the  law  will  imply  an  obli- 
gation on  the  part  of  the  bailee.  If  the  bailee 
seek  to  exempt  himself  from  such  implied  ob- 
ligation, he  will  be  required  to  make  out,  by 
the  most  unequivocal  evidence,  an  express 
contract,  exempting  him  in  terms;  it  is  not  to 
be  a  matter  of  forced  inference,  nor  a  conject- 
ural phantom. 

The  language  of  the  permit  is:  "  Take  in 
tow  for  Albany,  canal-boat  Astorogan,  etc.,  at 
the  risk  of  the  master  and  owners  thereof,  and 
collect  $30."  The  learned  judge  who  delivered 
the  opinion  of  the  Supreme  Court,  in  giving 
his  construction  to  the  permit,  3  Hill,  20,  21, 
says:  "  In  this  case  the  defendants  agreed  to 
tow  the  boat  at  the  risk  of  the  master  and 
owners  thereof.  These  terms  are  broad  enough 
to  embrace  any  risk  arising  from  want  of  or- 
dinary care  and  skill,  and  I  think  we  are  not 
at  liberty  to  construe  them  in  a  more  limited 
sense."  If  this  be  so,  then  the  defendants  did 
not  undertake  or  agree  to  use  even  ordinary 
care  or  skill  in  towing  the  plaintiff's  boat  to 
Albany.  They  would  have  fulfilled  their  obli- 
gation by  carelessly  and  unskillfully  sinking 
the  boat,  running  it  ashore,  blowing  it  up  by 
*tne  bursting  of  their  boiler,  destroying  [*5  7  2 
it  by  fire,  or  suffering  it  to  be  injured  in  any 
other  way,  though  that  injury  might  be  di- 
rectly traceable  to  the  want  of  ordinary  care 
or  skill  on  the  part  of  the  defendants  or  their 
servants.  Suppose  we  incorporate  into  the 
contract  of  the  defendants,  in  terms,  the  lan- 
guage which  it  is  insisted  expresses  the  legal 
interpretation  of  the.  permit.  It  would  then 
read  something  like  this:  "  We  [the  defend- 
ants] agree,  in  consideration  of  $30,  to  us  to  be 
paid  by  the  plaintiffs,  to  tow  their  canal-boat 
Astorogan  to  Albany,  and  there  deliver  it  to 
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them,  with  the  cargo,  in  good  order,  provided 
it  can  be  done  without  exercising  any  ordinary 
care  or  skill  on  our  part;  and  if  in  navigating 
the  Hudson,  The  Astorogan  and  her  cargo  be 
lost  or  destroyed,  by  reason  of  our  negligence 
or  want  of  ordinary  case  or  skill,  it  shall  be 
deemed  a  literal  performance  of  our  contract, 
and  entitle  us  to  receive  the  reward  of  $30." 

If  a  contract  of  this  nature,  exempting  the 
defendants  from  the  exercise  of  ordinary  care, 
would  not  be  against  the  policy  of  the  law, 
can  it  be  seriously  contended  that  the  master 
of  the  canal-boat  made  such  a  contract  in 
terms?  Did  he  enter  into  an  agreement  to  le- 
galize the  destruction  of  his  employers'  prop- 
erty; to  pay  to  another  a  premium  of  $30  for 
unskillfully  and  carelessly  running  the  canal- 
boat  and  cargo  upon  a  reef  of  rocks;  guaran- 
tying immunity  and  protection  against  any  lia- 
bility for  a  loss  which,  if  it  had  occurred  under 
precisely  the  same  circumstances,  through  the 
want  of  ordinary  care  and  skill  of  the  master 
himself,  would  have  rendered  him  personally 
responsible  to  the  owners? 

Again;  has  the  captain  of  a  canal-boat,  act- 
ing as  the  agent  of  the  owners,  possessing  all 
the  power  arising  from  the  nature  of  his  busi- 
ness, and  none  other,  a  right  to  make  a  bind- 
ing contract  with  a  third  person,  stipulating 
for  entire  protection  against  any  right  of  ac- 
tion which  the  owners  may  bring  for  careless- 
ly and  unskillfully  destroying  their  property? 
It  cannot  be..  Such  an  agency  is  clearly  not 
incident  to  the  employment  of  the  master  of 
the  canal-boat;  and  I  hold  that  in  order  to 
bind  the  plaintiffs  in  this  case  by  a  contract 
virtually  for  the  destruction  of  their  prop- 
erty, made  by  the  master  of  the  canal-boat,  it 
should  be  shown  that  he  had  express,  not  im- 
plied authority,  to  make  such  a  contract. 
5  7  3*]  *The  interpretation  which  it  appears 
to  me  would  be  more  in  consonance  with  the 
evident  intention  of  the  parties,  entirely  con- 
sistent with  the  policy  of  the  law,  and  agree- 
able to  the  fairest  rules  of  construction,  is  this: 
the  words  "at  the  risk  of  the  master  and  own- 
ers," should  be  deemed  a  notice  by  the  defend- 
ants that  they  designed  to  restrict  and  modify 
the  obligations  implied  by  law,  arising  from 
the  nature  of  their  employment,  so  far  that 
they  would  undertake  to  "tow  the  plaintiffs' 
canal-boat  to  Albany,  and  would  exercise  all 
ordinary  care  and  skill  to  transport  the  same 
safely;  but  if  upon  the  voyage,  by  reason  of 
the  dangers  and  perils  of  navigation,  any  dam- 
age or  injury  should  arise,  not  occasioned  by 
want  of  ordinary  care  and  skill,  it  should  be 
"  at  the  risk  of  the  master  and  owners,  etc." 

It  will  be  borne  in  mind  that,  in  examining 
this  part  of  the  case,  I  have  treated  the  defend- 
ants as  bailees  for  hire;  but  I  maintain  they 
are  common  carriers.  They  sought  an  em- 
ployment which  is  regarded  as  a  public  trust, 
and,  by  operation  of  Taw,  are  holden  to  such  a 
measure  of  accountability  as  is  peculiarly  ap 
propriate  to  the  highly  important  public  du- 
ties which  they  professed  themselves  willing 
to  discharge.  In  this  character  the  burden  of 
proof  to  establish  the  defense  would  be  cast 
upon  them;  and  the  effect  of  the  permit,  even 
If  it  is  adjudged  to  be  such  a  contract  as  is 
contended  for  by  them, would  not  exempt  them 
from  liability. 


There  is  still  another  view  of  this  case.  The 
nonsuit  was  improperly  granted,  even  if  the 
defendants  had  been  bailees  for  hire,  and  lia- 
ble only  for  gross  neglect,  as  was  held  by  the 
circuit  judge.  There  was  evidence  of  gross 
negligence.  The  injury  occurred  upon  a  reef 
of  rocks  as  well  known  to  the  sailor  as  was  the 
shore  of  the  river  or  the  Catskill  Mountains. 
Although,  had  the  case  been  put  to  the  jury 
upon  this  question,  and  they  had  found  the 
evidence  insufficient,  the  court  might  not  have 
interfered,  still  there  was  sufficient  evidence 
to  require  it  to  be  thus  submitted.  The  ques- 
tion addressed  itself  to  the  knowledge  and  prac- 
tical experience  of  the  jury  as  a  matter  of 
fact.  If  it  could  be  decided  by  the  judge  that 
the  evidence  given,  as  matter  of  law,  did  not 
make  out  gross  negligence,  why  would  he  not 
have  been  justified  *in  deciding  the  [*574 
same  way.  had  the  evidence  been  that  the  boat 
was  run  ashore  in  the  widest  part  of  the  chan- 
nel of  the  river? 

But  I  think  the  evidence  was  sufficient  to 
show  gross  negligence,  and  should  have  been 
held  conclusive;  at  least  in  the  absence  of  the 
evidence  of  the  engineer  and  helmsman  of  The 
New  London,  who  upon  no  principle  were  the 
plaintiffs  required  to  call.  They  were  the 
agents  of  the  defendants,  who  had  been  guilty 
of  this  gross  negligence,  if  it  existed  at  all;  and 
the  plaintiffs,  after  making  out  a  prima  facie 
case,  could  properly  rest.  And  if  the  defend- 
ants omitted  or  refused  to  call  such  witnesses 
as  would  enable  them  to  establish  a  meritori- 
ous defense,  it  should  have  been  taken  by  the 
court  and  jury  as  a  strong  circumstance  against 
them.  They  contracted  to  deliver  the  boat  and 
cargo  at  Albany,  which  engagement  remained 
unperformed,  and  relied  upon  the  evidence  to 
furnish  an  excuse  for  their  non-performance. 
How  could  this  be  a  question  of  law  for  the 
court?  Was  it  not  purely  a  question  of  fact 
for  the  jury  whether  the  evidence  was  suffi- 
cient or  not?  The  only  service  which  the  de- 
fendants have  rendered  the  plaintiffs  was  that 
of  effecting  the  total  destruction  of  their  prop- 
erty, for  which  service  it  was  adjudged  they 
were  entitled  to  retain,  as  their  just  reward, 
the  $30  mentioned  in  the  permit. 

Upon  all  these  grounds  I  am  of  the  opinion 
that  the  judgment  of  the  Supreme  Court  should 
be  reversed. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — the  members  of  the  Court 
voted  as  follows: 

For  reversal — Senators  Backu*,  Bockee,  Corn- 
ing, Denniston,  Johnson,  Jone*,  Lawrence,  Lott, 
Mitchell,  Platt,  Porter,  Wioade*.  Scott,  Sherman, 
Smith,  Varney  and  Wright— 17. 

For  affirmance — Senator  Varian. 

Judgment  reverted. (b) 

(W  Upon  the  decision  being  announced.  Senator 
Sherman  offered  a  resolution,  with  a  view,  as  he 
said,  of  ascertaining  the  ground  of  the  judgment  of 
the  court,  •declaring  that  the  defendants  were 1*875 
common  carriers.  This  was  opposed  by  the  (  han- 
ceUnr,  who  was  present  at  the  decision,  but  had  not 
heard  the  argument,  and  also  by  Senator*  Ixitt  and 
Porter,  and  was  finally  withdrawn.  Whereupon 
Sewifor  Johnson  offered  another  resolution,  declar- 
ing that  the  defendants  were  to  be  deemed  common 
carriers  In  respect  to  the  navigation,  which,  after 
some  conversation,  was  disposal  of  In  a  similar 
manner. 
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Reversing— 8  Hill,  9. 

Overruled-2  N.  Y.,  208. 

Disapproved— 18  Pa.  St.,  40;  55  Am.  Dec.,  591. 

Exp)ained-24  N.  Y.,  234;  71  N.  Y.,  184;  27  Am. 
Rep.,  30;  24  La.,  166;  13  Am.  Rep.,  122. 

Followed-8  N.  Y.,  379,  380. 

Cited  ln-11  N.  Y..  490;  24  N.  Y.,  252;  37  N.  Y.,  213 ; 
89  N.  Y.,  374:  93  N.  Y.,  537;  45  Am.  Rep.,  269;  4 
Keyes,  113, 121 ;  2  Abb.  App.  Dec.,  200 ;  4  Trans.  App., 
255;  6  Lans.,  329;  26  Barb..  645;  29  Barb.,  136;  44 
Barb.,  667  ;  51  Barb.,  11 ;  54  Barb.,  561 ;  69  Barb.,  140; 
63  Barb.,  355 ;  7  Abb.  N.  S.,  238 ;  14  Allen,  470 ;  27  Cal., 
32;  16  Mich.,  117;  3  Am.  Rep.,  526  (63  Pa.  St.,  55). 


RENWICK  v.  MORRIS. 

Dam  in  Navigable  River — Legislative  Authority 
— Obstruction  beyond  Authority,  Held  a  Public 
Nuisance — Right  of  Abating — Statute  Impos- 
ing Penalty  Does  Not  Affect. 
Where  an  Act  was  passed  Riving  a  person  the  right 
of  erecting  and  maintaining  a  dam  in  a  navigable 
river,  and  the  dam  was  so  built  as  to  obstruct  the 
navigation  beyond  what  the  Act  authorized,  held  a 
public  nuisance,  and  liable  to  abatement  pro  tanto 
by  anyone,  though  it  had  stood   for  more  than 
twenty  years. 

The  right  of  abating  or  indicting  a  public  nui- 
sance is  not  affected  by  a  statute  imposing  a  pen- 
alty for  the  offense  unless  negative  words  are  added 
evincing  an  intent  to  exclude  common  law  reme- 
dies. 

Where  a  new  offense  is  created  by  statute,  and  a 
penalty  provided  for  it,  no  other  punishment  can 
be  imposed.  Per  Walworth,  Chancellor. 

So  where  a  new  right  is  given  by  statute,  and  a 
remedy  provided  for  the  violation  of  it,  the  party  is 
confined  to  this  remedy.  Per  Walworth,  Chancellor. 

Citations— 9  Wend.,  315 ;  4  Barn.  &  C.,  598 :  3  Doug., 
340. 

ON  ERROR  from  the  Supreme  Court,  where 
the  judgment  of  the  Superior  Court  of 
the  City  of  N.  Y.  was  affirmed.  For  a  state- 
ment of  the  facts  and  the  opinion  of  the  Su- 
preme Court,  see  3  Hill,  621,  et  seq. 

Messrs.  J.  Blunt  and  B.  F.  Butler,  for 
the  plaintiff  in  error.  1.  The  plaintiff's  dam 
was  constructed  under  the  Act  of  April  8, 
1813,  3  L.  of  N.  Y.,  Web.  &  Skin,  ed.,  p.  161, 
and  could  not  be  abated  except  by  legal  proc- 
ess. Crenshaw  v.  Slate  River  Co.,  6  Rand.,  145. 
2.  A  penalty  was  provided  by  the  Act  for  ob 
structing  the  navigation  and,  therefore,  the 
remedy  by  abatement  could  not  be  resorted  to. 
Com.  v.  Chapin,  5  Pick.,  199.  3.  Where  a 
right  or  claim  to  use  a  dam  has  been  enjoyed 
or  exercised  without  interruption  for  twenty 
years  under  a  statute,  individuals  cannot  abate 
it  except  by  legal  process.  King  v.  Montague, 
576*]  *4  Barn.  &  C.,  598,  602;  Peoplev.  Plait, 
17  Johns.,  195;  King  v.  SmUh,  4  Esp.  N.  P., 
Ill;  King  v.  Bond,  2  T.  R.,  767;  King  v. 
Rogers,  4  Burr.,  2523. 

Mr.  D.  Lord,  Jr.,  for  the  defendant  in 
error,  cited  and  commented  on  Thompson  v. 
People,  23  Wend.,  537;  Mills  v.  Hall,  9  Id., 
315;  Weld  v.  Hornby,  7  East,  195;  Hart  v. 
Mayor  of  Albany,  9  Wend.,  571,  577;  S.  C.,3 
Paige,213;  Wetmore  v.  Tracy, \±  Wend., 250, 254. 

The  Chancellor.  The  Harlem  River  was 
an  arm  of  the  sea  and  a  public  navigable  river; 
and  it  was  a  public  nuisance  to  obstruct  the 
navigation  thereof  without  authority  of  law. 


NOTE.— Remedies—  When  cumulative.  See,  Critten- 
den  v.  Wilson,  5  Cow.,  165,  note. 

Erection  of  bridges  on  navigable  streams— Po^vers 
of  State.  See,  People  v.  Rensselaer  &  8.  R.  R.  Co.,  15 
Wend.,  113,  note. 
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The  Act  of  the  Legislature  did  not  authorize- 
the  obstruction  of  the  navigation  of  the  river 
in  the  manner  in  which  it  was  done  by  the 
dam  in  question.  The  length  of  time  which 
this  public  nuisance  had  been  continued  did 
not  legalize  it,  for  every  continuance  of  the 
obstruction  was  of  itself  an  offense.  Mills  v. 
Hall,  9  Wend.,  315.  In  the  case  of  King  v. 
Montague,  4  Barn.  &  C.,  598,  the  question 
arose  between  a  public  road  and  a  navigable 
passage;  and  as  the  public  road  had  existed  so 
long  that  it  was  impossible  to  show  that  the 
navigable  stream  existed  at  the  time  the  pub- 
lic road  was  made,  the  court  presumed  that 
the  right  of  navigation  had  been  extinguished 
in  favor  of  the  conflicting  public  right  of  the 
road.  But  the  decision  of  the  Court  of  K.  B. 
in  the  case  of  Folkes  v.  Chad,  3  Doug.,  340, 
shows  that  twenty  years'  continuance  of  a 
nuisance  is  not  a  bar  to  an  indictment  to  abate 
it;  and,  if  so,  any  individual  may  abate  it  as  a 
public  nuisance. 

Where  a  new  offense  is  created,  and  a  pen- 
alty is  given  for  it,  or  a  new  right  is  given, 
and  specific  relief  given  for  the  violation  of 
such  right,  the  punishment  or  remedy  is  con- 
fined to  that  given  by  statute.  (See  Stafford: 
v.  Ingersol,  8  Hill,  38,  41,  42.)  But  giving  a 
superadded  penalty  for  the  *erection  [*577 
or  continuance  of  a  nuisance  does  not  prevent 
the  common  law  right  of  the  public  to  have  it 
indicted  and  removed  as  a  nuisance;  nor  does 
it  prevent  its  being  abated  in  the  usual  way 
by  individuals,  at  the  peril  of  showing  that  it 
was  a  nuisance,  and  that  they  did  no  unneces- 
sary injury  in  removing  it.  . 

Here  the  questions  of  fact  were  all  properly 
submitted  to  the  jury,  who  have  found  for  the- 
defendant  upon  every  point  which  was  mate- 
rial to  his  defense. 

I  think  the  judgment  should,  therefore,  be 
affirmed. 

Senators  Porter  and  Lott  also  delivered 
opinions  in  favor  of  affirming  the  judgment  of 
the  Supreme  Court.  And, 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed  ?" — all  the  members  present 
who  heard  the  argument,  twenty-three  in  num- 
ber, voted  for  affirming. 

Judgment  affirmed. 

Afflrming-3  Hill,  621. 

Obstruction  to  navigation— Nuisance— Abatement 
of.  Cited  in-60  N.  Y.,  516  ;  7  Hun,  8 ;  5  Rob.,  311. 

Nuisance — WJiat  constitutes  — Abatement.  Re- 
viewed—37  Barb.,  308. 

Cited  in— 15  Barb..  359;  17  How.  Pr.,  237  ;  9  Bos., 
89:  49  N.  H.,  254;  6  Am.  Rep.,  520.  521. 

Remedy  provided  by  statute— When  party  confined 
to.  Cited  in-46  N.Y.,  129;  68  N.  Y.,  618;  46  Barb., 
226 ;  57  Barb..  434 ;  27  How.  Pr.,  348 :  37  How.  Pr., 
158:  6  Abb.  N.  S.,  400;  2  Rob.,  242;  44  Ind.,  316;  20 
Kan.,  69:  55  Mo.,  399. 


POPE  v.  LUFF. 

Superior  Court  of  N.  Y.  City — No  Power  to  Re- 
mit for  New  Trial — On  Certiorari  to  Marine 
Court —  Wliat  is  Bill  of  Exchange — Promise  by 
Drawee  to  Pay  Payee. 

NOTE.—  Negotiable  paper  —  Bill  of  exchange  — 
Whether  acceptance  must  be  in  writing. 

Upon  subjects  discussed  in  above  case  of  Pope  v. 
Luff,  see  report  of  same  case  in  the  Supreme  Court 
and  note  thereto  in  5  Hill,  413. 
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The  Superior  Court  of  the  City  of  N.  Y.,  on  cer- 
tiorari  to  the  Marine  Court,  have  no  power  to  re- 
mit the  cause  for  a  new  trial ;  though  otherwise  on 
certiorari  to  an  assistant  justice's  court. 

A  written  order  or  request  by  one  person  to  an- 
other for  the  payment  of  a  specified  sum  of  money 
to  a  third  person,  absolutely  and  at  all  events,  is  a 
bill  of  exchange,  and  the  acceptance  of  it  must  be 
in  writing'. 

Where  such  an  order  was  presented  for  accept- 
ance, and  the  drawee  refused  to  accept,  but  prom- 
ised to  pay  the  person  in  whose  favor  it  was  drawn 
by  a  given  day ;  held,  that  the  latter  could  main- 
tain no  action  against  the  drawee,  though  he  had 
funds  of  the  drawer  in  his  hands  at  the  time,  and 
ought  in  justice  to  have  accepted. 

ON  error  from  the  Supreme  Court,  where  the 
judgment  of  the  Superior  Court  of  the 
City  of  N.  Y.  was  reversed.  For  a  report,  of 
the  case  in  the  Supreme  Court,  and  the  opin- 
ion there  delivered,  see,  5  Hill,  413,  et  seq.  It 
was  argued  here  bv, 

578*]      *Mr.  C.'Nagle,  for  plaintiff  in  er- 
ror, and 
Mr.  C.  T.  Cromwell,  for  defendant  in  er- 


Senators  Barlow,  Putnam  and  Sherman 

delivered  opinions  in  favor  of  affirming  the 
judgment,  concurring  substantially  in  the  view 
taken  of  the  case  by  the  Supreme  Court.  And, 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present  who  heard  the  argument,  twen- 
ty-two in  number,  voted  for  affirming. 

Judgment  affirmed. 

Affirming-5  Hill,  413. 

Cited  in-3  N.  Y.,  251 :  36  N.  Y.,  219 :  1  Trans-  App., 
20 :  34  How.  Pr.,  190 :  5  Duer,  16 ;  3  Bos.,  513 ;  44  Mo., 
18 :  9  Am.  Rep.,  3  (107  Mass.,  41) ;  35  Am.  Rep.,  237 
(69  Ind.,  481). 


McDUFFIE  v.  BEDDOE. 

Act  to  Abolish  Imprisonment  for  Debt — Does  Not 
Apply  to  Suits  for  Tort* — Arrest  on  Ca.  Sa. 
Issued  on  Judgment  in  Suit  on  Contract — Of- 
ficer May  Permit  Escape. 

A  bill  in  chancery  was  filed  setting  forth  an  agree- 
ment between  the  complainant  and  defendant,  by 
which  the  former  was  to  purchase  of  the  latter  a 
store  of  goods,  at  their  original  cost  prices,  and  al- 
leging that  the  defendant  fraudulently  represented 
the  cost  prices  to  be  much  higher  than  they  really 
were,  and  thus  obtained  from  the  complainant  a 
large  sum  of  money  beyond  what  be  was  bound  to 
pay.  The  defendant  put  in  an  answer,  and  a  decree 
was  afterwards  made  dismissing  the  bill  with  costs, 
upon  which  an  execution  was  issued  and  delivered 
to  the  sheriff,  and  the  complainant  arrested  and  im- 
prisoned. Held,  in  an  action  against  the  sheriff  for 
an  escape,  that  the  arrest  was  lawful,  notwithstand- 
ing the  Act  to  Abolish  Imprisonment  for  Debt,  and 
the  sheriff,  therefore,  liable. 

Under  the  statute  of  the  State  of  New  York  (q. 
v.ian  acceptance  of  a  bill  of  exchange  must  be  in 
writing.  See,  Pike  v.  Irwln.  1  Sandf.,  14;  Leonard 
v.  Mason,  1  Wend.,  522;  Fairchild  v.  Feltman,  82 
Hun,  896. 

Verbal  acceptance  i*  gnod  by  the  law  merchant. 
Grant  v.  Shaw,  16  Mass..  341;  St  urges  v.  Fourth  Nat. 
Bank,  75111..  595;  Dunavan  v.  Flynn,  118  Mans.,  587; 
Scudder  v.  Union  Nat.  Bank.  91  U.  8.,  408  (XXIII., 
Law.  ed.);  Jarvls  v.  Wilson.  46  Conn.,  90;  Spaldlng  v. 
Andrews,  48  Pa.  St..  411. 

The  i-nli'iiti/  nf  the  acceptance  to  to  be  determined 
i'ii  tlit  law  •  >f  the  place  where  the  acceptance  vxu 
maitc.  Scudder  v.  Union  Nat.  Bank,  supra ;  Scott 
v.  Pllklngton.  1.1  Abb.  Pr..  280. 

A*tn  virtual  acceptance  or  prnmite  to  accept.  8w, 
Ruiz  v.  Renauld.  17  W»-okly  Dig..  538;  Oermania 
Natl.  Bank  v.  Tuaks.  31  Hun,  260;  Oreele  v.  Parker. 
6  Wend..  414  note. 
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The  Act  to  Abolish  Imprisonment  for  Debt  does 
not  apply  to  suits  founded  in  tort,  though  a  con- 
tract between  the  parties  is  alleged  by  way  of  in- 
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Though  an  arrest  is  made  under  a  ca.  sa,  regular 
on  its  face,  but  issued  on  a  judgment  rendered  in  a 
suit  or  proceeding  founded  upon  contract,  the  offi- 
cer may  lawfully  permit  an  escape.  Semble. 

Citations  -Laws,  1831,  p.  396,  sec.  1  ;  1  Hill,  225. 

ON  error  from  the  Supreme  Court,  where 
Beddoe  brought  an  action  of  debt  against 
McDuffie,  sheriff  of  Albany,  for  the  escape  of 
one  Webster  from  the  jail  limits.  The  cause 
was  tried  at  the  Albany  Circuit  in  April,  1839, 
before  Cushman,  C.  Judge,  and  the  facts  were 
these:  in  December,  1832,  Webster  and  two 
others  filed  a  bill  in  chancery  against  Beddoe 
alleging,  among  other  *things,  that  [*579 
sometime  in  February,  1832,  Beddoe,  as  sur- 
vivor of  the  firm  of  Stafford  &  Beddoe,  being 
indebted  to  the  complainants  in  the  sum  of 
$6,500,  agreed  to  let  them  have  the  goods  in  a 
certain  store  at  Geneva,  they  to  satisfy  and 
discharge  their  debt,  and  pay  the  residue  of  the 
purchase  money  in  cash;  the  goods  to  be  esti- 
mated at  the  prices  for  which^thev  were  orig- 
inally purchased,  adding  thereto  the  expenses 
of  transportation.  The  bill  further  alleged 
that  an  inventory  was  immediately  made  ac- 
cording to  prices  then  rendered  and  declared 
by  Beddoe  to  be  the  original  cost  prices  of  the 
goods,  which  inventory,  adding  thereto  the 
expenses  of  transportation,  amounted  to  about 
the  sum  of  f  10,000;  that  the  complainants 
thereupon  took  the  goods,  satisfied  and  dis- 
charged their  debt  against  Beddoe,  and  paid 
him  the  residue  of  the  $10,000  in  cash,  accord- 
ing to  their  agreement;  and  that  Beddoe  fraud- 
ulently concealed  from  the  complainants  the 
original  cost  prices  of  the  goods,  and  caused 
the  same  to  be  inventoried  at  higher  prices 
than  he  had  paid  for  the  same,  thereby  de- 
frauding the  complainants  of  a  large  sum  of 
money.  The  bill  prayed  for  a  discovery,  and 
that  Beddoe  might  be  decreed  to  refund  the 
amount  which  should  appear  to  have  been 
overpaid  by  the  complainants  in  the  purchase 
of  the  goods,  through  the  fraudulent  misrep- 
resentations set  forth;  and  that  the  complain- 
ants might  have  such  other  and  further  relief 
as  the  court  should  deem  meet  and  proper. 
Beddoe  put  in  ari  answer,  and  a  decree  was 
finally  made  dismissing  the  bill  with  costs, 
which  were  afterwards  taxed  at  $270.88.  A 
ca.  sa.  was  issued  on  this  decree  for  the  amount 
of  the  costs,  and  delivered  to  McDuffie,  who 
accordingly  arrested  Webster,  and  this  suit 
was  commenced  after  he  had  escaped  from  the 
jail  limits.  The  counsel  for  MeDufne  moved 
for  a  nonsuit,  on  the  ground  that  Webster  was 
not  liable  to  imprisonment  under  the  decree  in 
chancery;  but  the  circuit  judge  denied  the  mo- 
lion,  and  the  jury  rendered  a  verdict  in  favor 
of  Beddoe  for  $270.88.  A  motion  was  after- 
wards made  in  behalf  of  McDulflc  for  a  new 
trial,  on  a  bill  of  exceptions,  which  was  denied 
by  the  Supreme  Court,  and  judgment  rendered 


NOTE.— Procct*  regular  tin  U*  face,  imnted  upon  a 
voitl  judgment— Officer  may  ptrmit  an  t*cape.  Com- 
part* Cornel!  v.  Barm**,  7  Hill.  35 :  Earl  v.  Camp,  1ft 
Wond.,  562.  note.  Comparv.  also.  Phi-lpn  v.  Barton. 
13  Wend..  68;  Cable  v.  Cooper,  16  Johns..  152;  Hutch- 
inaon  v.  Brand,  0  N.  Y.,  808. 
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in  favor  of  Beddoe;  whereupon  McDuffle  sued 
58O*]  *out  a  writ  of  error.  The  reasons  upon 
which  the  Supreme  Court  denied  the  motion 
were  not  set  forth  in  the  case. 

Mr.  I.  Harris,  for  the  plaintiff  in  error, 
contended  that  the  arrest  and  imprisonment 
of  Webster  was  unlawful  under  the  Act  Abol- 
ishing Imprisonment  for  Debt;  Sess.  L.  of 
1831,  p.  896;  and,  therefore,  no  action  would 
lie  for  allowing  him  to  leave  the  jail  limits. 
He  cited  and  commented  on  Brown  v.  Treat,  1 
Hill,  225;  Earl  v.  Camp,  16  Wend.,  567,  568, 
and  Al&ee  v.  Ward,  8  Mass. ,  79. 

Mr.  D.  Wright,  for  defendant  in  error. 

Lett.  Senator.  McDuffle,  the  plaintiff  in 
error,  was  sued  in  the  court  below  for  the  es- 
cape of  John  Webster,  who  was  in  his  custody 
as  sheriff  of  the  County  of  Albany,  under  an 
execution  issued  out  of  the  Court  of  Chancery. 
The  escape  was  fully  proved,  and  the  defense 
set  up  was,  that  the  prisoner  was  exempt  from 
imprisonment,  under  the  Act  of  1831,  abolish- 
ing imprisonment  for  debt.  Sess.  L.  of  1831, 
p.  396.  The  1st  section  of  the  Act  prohibits 
the  arrest  or  imprisonment  of  any  person  on 
an  execution  issuing  out  of  a  court  of  equity, 
"  in  any  suit  or  proceeding  instituted  for  the 
recovery  of  any  money  due  upon  any  judgment 
or  decree,  founded  upon  contract,  or  due  upon 
any  contract,  express  or  implied,  or  for  the  re- 
covery of  any  damages  for  the  non-perform- 
ance of  any  contract."  The  only  question  pre- 
sented, therefore,  is,  whether  the  suit  in  which 
Webster  was  imprisoned  was  founded  on  con- 
tract. 

The  bill,  after  alleging  that  a  contract  was 
entered  into  for  the  sale  of  a  stock  of  goods  by 
the  plaintiff  to  the  complainants,  at  the  origi- 
nal cost  prices,  with  the  costs  and  expense  of 
transportation  added,  charges  that  Beddoe  did 
not  render  in  good  faith  the  prices  at  which  he 
purchased  the  goods,  but  that  he  fraudulently 
concealed  the  true  cost  of  the  said  goods,  and 
caused  the  same  to  be  inventoried  at  higher 
prices  than  he  had  paid  for  the  same,  and 
thereby  defrauded  the  complainants  out  of  a 
large  sum  of  money  and,  therefore,  prays  a 
58 1*]  discovery,  and  a  decree  for  *the  repay- 
ment to  them  of  the  amount  overpaid  in  the 
purchase  of  said  goods,  through  the  fraudulent 
misrepresentations  of  Beddoe. 

The  gravamen  of  the  complaint  in  the  bill 
is  fraud,  and  the  consequent  loss  to  the  com- 
plainants resulting  therefrom.  True,  a  con- 
tract is  set  forth,  but  as  inducement  merely  to 
the  subsequent  allegations  of  fraud.  No  dis- 
tinct relief  is  sought  to  be  based  on  the  con- 
tract itself.  If  it  had  been  the  foundation  of 
the  relief  asked,  it  would  have  been  unneces- 
sary to  set  forth  the  subsequent  allegations  of 
fraud. 

It  was  urged  that  the  object  of  the  com- 
plainants was  to  obtain  the  repayment  of  mon- 
eys they  had  overpaid.  If  the  overpayment 
had  been  by  mistake,  then  indeed  there  might 
be  some  color  for  the  proposition,  for  a  con- 
tract might  in  such  case  be  implied.  But  when 
the  relief  asked  for  is  on  allegations  charging 
bad  faith  and  fraudulent  misrepresentations, 
the  whole  character  of  the  case  is  changed. 

It  was  also  contended  that  these  allegations 
were  merely  formal;  and  that  the  same  expres- 
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sions  are  contained  in  the  ordinary  declara- 
tions in  assumpsit.  There  appears  to  me  to  be 
no  analogy  between  the  cases.  In  assumpsit, 
the  ground  of  action  is  the  contract.  The  non- 
fulfillment of  it  gives  the  right  of  action.  In 
this  case,  on  the  contrary,  as  I  have  attempted 
to  show,  the  fraud  in  fact  of  the  party  is  the 
ground  of  complaint. 

I  see  no  reason,  therefore,  for  the  reversal  of 
the  judgment. 

Wright,  Senator.  There  is  nothing  in  the 
bill  giving  color  to  the  objection  urged  by  the 
plaintiff  in  error,  except  that  it  sets  forth  an 
agreement,  by  way  of  inducement,  to  show 
how  the1  fraud  was  committed.  The  whole  li- 
ability of  Beddoe  is  put  upon  the  ground  that 
he  fraudulently  concealed  and  misrepresented 
the  actual  cost  prices  of  the  goods;  and  the 
complainants  could  not  have  obtained  a  decree 
without  proof  clearly  establishing  a  scienter  in 
Beddoe.  It  is  almost  the  universal  practice  in 
courts  of  law,  where  you  seek  to  recover  for  a 
fraud  in  the  sale  or  exchange  of  horses,  or  any 
other  property,  to  set  out  the  *contract  [*582 
or  agreement  in  which  the  party  made  the 
fraudulent  statement,  or  concerning  which  he 
fraudulently  concealed  some  material  fact. 
And  yet  no  one  has  ever  doubted  that  such  an 
action  was  one  clearly  sounding  in  tort,  in 
which  the  defendant  would  be  liable  to  be  im- 
prisoned for  the  damages  recovered,  and  the 
plaintiff  be  subject  to  the  same  liability  for  the 
costs,  if  unsuccessful. 

The  Act  to  Abolish  Imprisonment  for  Debt 
was  not  intended  to  protect  a  fraudulent  con- 
tractor from  imprisonment  in  any  case.  And 
in  my  opinion  the  Supreme  Court  have  gone 
beyond  the  Act  in  holding  that  it  exempts 
from  imprisonment  a  party  against  whom  a 
recovery  is  had  under  a  declaration  contain- 
ing counts  in  assumpsit  and  trover,  where  the 
plea  is  not  guilty,  and  a  general  verdict  ren- 
dered upon  both.  Such  is  the  case  of  Brown 
v.  Treat,  1  Hill,  225.(a)  I  am  not  willing  to 
extend  the  Act  to  a  case  where  the  whole  grav- 
amen of  the  action  is  fraud  or  tort,  although 
the  party  may  set  forth  a  contract  as  the  in- 
ducement to  his  right  of  action.  I  think  the 
nonsuit  was  properly  refused  by  the  circuit 
judge,  upon  the  ground  that  the  suit  in  chan- 
cery was  founded  wholly  in  fraud,  and  that 
the  complainant  Webster  was  liable  to  be  im- 
prisoned for  the  costs.  The  judgment  of  the 
Supreme  Court  should,  therefore,  be  affirmed. 

Senators  Putnam  and  Sherman  also  de- 
livered opinions  in  favor  of  affirming  the  judg- 
ment of  the  Supreme  Court,  on  the  ground 
that  the  alleged  fraud  was  the  foundation  of 
the  suit  in  chancery,  and  that  the  contract  was 
alleged  merely  by  way  of  inducement. 

On  the  question  being  put — "Shall  this  judg- 
ment be  reversed?" — all  the  members  of  the 
Court  present  who  heard  the  argument,  twelve 
in  number,  voted  for  affirming. 

Judgment  affirmed. 

Reviewed— 6  How.  Pr.,  311. 

Cited  In— 4  How.  Pr.,  288 ;  6  How.  Pr.,  76 ;  1  Abb. 
Pr.,  436 ;  18  Abb.  Pr.,  157 :  7  Bos.,  690 ;  3  Rob.,  706 ;  10 
Leg.  Oba.,  160;  39  Mich.,  776. 

(a)  See  this  case  commented  on  and  explained  by 
Bronson,  Ch.  J.,  In  Suydam  v.  Smith,  ante,  p.  184. 
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DORR  ET  AL. 

Theft  of  Money  from  County  Treasurer  —  Wheth- 
er Bondsmen  Liable  for. 

Where  moneys  received  by  a  county  treasurer 
were  feloniously  stolen  from  his  office  before  he 
had  been  requested  to  pay  out  the  same,  without 
any  fault  or  negligence  on  his  part,  the  Supreme 
Court  held  that  no  action  would  lie  upon  his  official 
bond,  and  the  Court  for  the  Correction  of  Errors 
affirmed  the  judgment,  the  members  being  equally 
divided  in  opinion. 

The  affirmance,  however,  has  no  binding  force  as 
a  precedent,  and  the  case  has  since,  it  seems,  been 
overruled.  See  n.  a. 

ON  error  from  the  Supreme  Court,  where 
judgment  was  rendered  in  favor  of  Dorr, 
one  of  the  defendants  in  error,  on  demurrer. 
For  a  statement  of  the  case,  and  the  opinion 
of  the  Supreme  Court,  see  25  Wend.  ,  440,  et  seq. 

Mr.  J.  Van  Buren,  for  the  plaintiffs  in 
error,  contended  that  the  plea  of  Dorr  admitted 
a  breach  of  the  condition  of  the  bond  declared 
on.  The  fact  that  the  money  was  stolen  from 
him  does  not  constitute  a  payment  and  ac- 
counting, within  the  meaning  of  the  condition, 
and  is  no  answer  to  the  action.  The  county 
treasurer  is  a  debtor  to  the  county  for  all  pub- 
lic moneys  received  by  him,  over  and  above 
the  amount  of  his  commissions.  1  R.  S.,  369, 
sees.  18-26:  Id.,  404;  sees.  33,  34.  He  has  en- 
tire discretion  as  to  the  kind  of  money  to  be 
received,  the  place  where  it  shall  be  deposited, 
and  the  person  who  shall  take  charge  of  it; 
and  public  policy  requires  that  he  should  be 
held  responsible  for  losses  by  theft  in  all  cases. 

Mr.  S.  Stevens,  for  defendant  in  error. 
The  receipt  and  disbursement  of  the  moneys 
of  a  county  by  its  treasurer,  is  simply  the  dis- 
charge of  a  public  official  duty.  1  R.  S.,  369, 
sec.  20.  The  statute  does  not  make  the  treas- 
urer an  insurer  of  the  public  moneys  while 
they  necessarily  remain  in  his  hands;  nor  is  he 
made  an  absolute  debtor  to  the  county  for  the 
amount  received.  Id.;  and  see.  1  R.  S.,  872, 
sees.  35,  38-40;  Id.,  166,  167,  sees.  1,  5,8;  Jones 
v.  Lewis,  2  Ves.,  241;  Morely  v.  Mordy,  2  Cas. 
584*]  in  *Ch.,  2;  Lewin,  Trusts,  299.  Ac- 
cording to  the  principles  of  the  common  law, 
an  officer  concerned  in  the  receipt  and  dis- 
bursement of  public  moneys  is  merely  a  bailee 
for  hire,  while  they  necessarily  remain  in  his 
hands,  and  is  not  answerable  for  losses  which 
happen  without  any  want  of  diligence,  care, 
skill  or  integrity  on  his  part.  25  Wend.,  441, 
442,  and  caaes  cited  by  Nelson,  Ch.J.;  Brown- 
ing v.  Hanford,  5  Hill,  588,  591,  592;  Story. 
Bailm.,  sees.  620,  621. 

The  Chancellor,  and  Senators  Rhoades 
and  Barlow  delivered  opinions  in  favor  of 
affirming  the  judgment  of  the  Supreme  Court, 
and  Senators  Johnson,  Lott  and  Putnam 
in  favor  of  reversing  it.  And, 

On  thequestion  being  put  —  "Shall  this  judg- 
ment be  reversed?"  —  the  members  of  the  Court 
voted  as  follows: 

NOTB.—  SuretUf  on  official  bond  —  IHtrharyf  of— 
Theft  from  officer.  See.  note  to  the  report  of  the 
above  case  or  Supervisors  v.  Dorr,  in  the  Supreme 
Court,  25  Wend.,  440. 
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For  affirmance— The  CHANCELLOR  and  Sen- 
ators Backus,  Barlow,  Bockee,  Burnham,  Den- 
niston,  Faulkner,  Jones,  Platt  Porter  Rhoades 
and  Scott— 12. 

For  reversal— Senators  Bartlit,  Chamberlin, 
Johnson,  Lawrence,  Lester,  Lott.  Putnam,  Sco- 
vil.  Smith,  Strong,  Varney  and  Wright— 12. 

Judgment  afflrmed.(a) 

Affirming— 25  Wend.,  440. 
Overruled— 7  Hill,  584,  n. 

Cited  in-6  Barb..  329;  18  Minn..  206;  33  X.  J.  L., 
341* 

(a)  Although  the  effect  of  this  equal  division  of 
opinion  among  the  members  of  the  court  was  to 
affirm  the  judgment  of  the  court  below,  yet  the  af- 
nrmance  did  not  settle  the  question  of  law,  and  has 
no  binding  force  as  a  precedent.  Bridge  v.  John- 
son. 5  Wend.,  342,  372-375,  and  cases  cited ;  Ram, 
Legal  Judgm.,  18.  Indeed,  the  law  seems  to  have 
been  since  settled,  and  properly  it  is  believed,  di- 
rectly the  other  way,  by  the  case  of  Muzzy  v.  Shat- 
tuck,  1  Denio,  233,  decided  by  the  Supreme  Court  in 
May,  1845.  That  decision,  which  appears  to  be  ut- 
terly irreconcilable  with  the  one  reported  in  the 
text,  was  subsequently  reviewed  by  the  Court  for 
the  Correction  of  Errors,  and  in  December.  1848, 
was  unanimously  affirmed.  A  similar  decision  was 
made  by  the  Supreme  Court  of  the  FJ.  S.  in  January, 
1845.  where  the  question  arose  in  an  action  on  the 
official  bond  of  the  receiver  of  public  moneys  at 
Chicago.  U.  S.  v.  Prescott,  3  How..  578. 


*EVERIT  ET  AL.  v.  STRONG  ET  AL.  [*585 

Assignment  of  Account  Due  to  Partners— Set- Off. 

It  is  no  objection  to  an  assignment  of  an  account 
due  to  several  partners,  that  it  was  made  by  only 
one  of  them,  and  is  under  seal. 

A  demand  assigned  to  the  defendant  before  the 
commencement  of  the  suit  may  be  set  off,  though 
he  has  not  paid  for  it,  but  only  agreed  to  pay. 

ON  error  from  the  Supreme  Court.     For  a 
statement  of  the  facts,  and  the  opinion  of 
that  court,  see,  5  Hill,  163,  et  seq.     The  case 
was  argued  here  by, 

Mr.  M.  T.  Reynolds,  for  plaintiffs  in  er- 
ror, and 

Mr.  S.  Sherwood,  for  defendants  in  error. 

Upon  the  conclusion  of  the  argument  the 
Chancellor  observed  that  he  saw  no  reason 
for  interfering  with  the  judgment  of  the  court 
below,  and  proposed  that  the  case  be  decided 
immediately.  And, 

On  thequestion  being  put — "Shall  this  judg- 
ment be  reversed  ?  " — all  the  members  of  the 
Court  present  who  heard  the  argument,  twen- 
ty-seven in  number,  voted  for  affirming. 

Judgment  afflrmed.(a) 

Affirming— 5  Hill,  163. 

Cited  in-28  Hun,  508 ;  20  Am.  Rep..  643 ;  32  Mich.. 
140. 

(a)Thls  case  was  argued  and  decided  in  January, 
1846. 


*HALL  ET  ux.  Appellant*,     [*58O 

«. 
GIRD,  Respondent. 

Fbrecloture  of  Mortgage  in  (Jhanctry — Solicitor 
to  Receive  One  Third  the  Recovery— Not  a 
Proper  Co- Complainant — Statute  Relating  to 
Privileges  and  Liabilities  of  Attorneys. 

It  la  no  defense  to  a  suit  In  chancery  instituted 
for  the  foreclosure  of  a  tnortfratfi'i  tbat  the  com- 
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plainant's  solicitor,  by  an  agreement  between  him 
and  his  client,  is  to  have  a  part  of  the  demand  when 
collected ;  e.  g..  one  third,  by  way  of  compensation 
for  his  services. 

Nor  does  the  agreement  {five  the  solicitor  such  an 
interest  in  the  suit  as  to  render  him  a  proper  co- 
complainant  with  the  mortgagee. 

The  making  of  such  an  agreement  is  not  an  of- 
fense within  the  provisions  of  2  R.  8.,  288.  sees.  71- 
73,  relating  to  the  privileges  and  liabilities  of  attor- 
neys, solicitors,  etc.  Per  Beardsley,  J. 

The  fact  that  a  demand  has  been  bought  or  sold 
contrary  to  the  above  provisions  is  no  defense  to  a 
suit  In  chancery  brought  for  enforcing  it.  Per 
Beardsley,  J. 

And  even  at  law,  the  fact  that  the  demand  has 
been  thus  illegally  bought  or  sold  does  not  annul 
or  cancel  it,  and  constitutes  no  defense  to  the  debt- 
or. In  the  appropriate  sense  of  that  term.  It  may 
be  purged  or  this  illegal  taint,  and  when  prosecuted 
for  the  benefit  of  the  real  and  bona  fide  holder,  a  re- 
covery may  be  had  on  It.  Per  Beardsley,  J. 

Citation-2  R.  S.,  287,  288,  sees.  71-«1. 

ON  appeal  from  the  Court  of  Chancery.  In 
1843,  Eliza  Gird,  the  respondent,  filed  a 
bill  in  chancery  against  D.  P.  Hall  and  Caro- 
line, his  wife,  before  the  Vice- Chancellor  of  the 
First  Circuit,  for  the  foreclosure  of  a  mort- 
gage executed  by  them  to  the  respondent,  dated 
In  November,  1835.  May  10,  1844,  Hall  pre- 
sented a  petition  to  the  Vice- Chancellor,  setting 
forth,  among  other  things,  that  the  bill  was 
taken  as  confessed  against  him  on  or  about 
January  3,  1844,  and  against  his  wife  on  or 
about  March  16,  1844 ;  that  April  10,  1844,  the 
master's  report  as  to  the  amount  due  on  the 
bond  and  mortgage  having  been  previously 
made,  it  was  referred  back  to  him  in  order  to 
correct  an  error  therein  ;  that  April  17, 1844, 
the  matter  was  re-examined  before  the  master, 
and  one  Butler  then  testified  that  the  foreclos- 
ure suit  was  commenced  under  an  agreement 
made  between  the  witness,  acting  in  behalf  of 
the  respondent,  and  the  respondent's  solicitor, 
R.  F.  W.,  by  which  the  latter  was  to  have  one 
third  of  what  should  be  collected  ;  that  the 
witness  produced  a  paper  in  the  handwriting 
of  R.  F.  W.,  and  said  it  contained  the  sub- 
587*1  stance  of  a 'memorandum  of  the  agree- 
ment drawn  up  at  the  time,  though  not  the 
very  words  of  it.  The  paper  produced  was  as 
follows:  "Lots  at  Harlem,  mortgaged  by  D. 
P.  Hall  to  Miss  G.  The  mortgage  to  be  fore- 
closed by  R.  F.  W.  for  one  third  of  the  pur- 
chase money  at  the  chancery  sale,  and  R.  F. 
W.  to  receive  two  of  the  lots  in  payment,  if 
bought  in.  For  any  deficiency  entered  up  as 
a  judgment  against  D.  P.  Hall,  R.  F.  W.  is  to 
receive  one  third  of  whatever  he  may  collect 
of  it,  he  to  pay  all  disbursements,  and  to  make 
no  charge  for  his  services."  It  was  further 
stated  by  Mr.  Hall,  in  the  petition,  that  he 
never  knew  of  the  interest  of  the  respondent's 
solicitor  in  the  suit  until  informed  of  it  by  the 
testimony  so  given  ;  and  he,  therefore,  prayed 
that  the  orders  taking  the  bill  as  confessed 
might  be  set  aside,  and  he  be  allowed  to  an- 
swer by  setting  up  the  matters  disclosed  in  the 
petition,  etc.  The  respondent's  solicitor  made 
an  affidavit  stating  that  the  paper  referred  to 
in  the  petition  as  a  memorandum  of  an  agree- 
ment, was  a  mere  proposal  made  by  Butler 
more  than  a  year  before  the  commencement  of 
the  suit,  "and  was  not  given  by  this  deponent 
as  evidence  of  any  agreement  between  this  de- 
ponent and  the  complainant;  and  further,  that 
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this  deponent  has  no  interest  in  either  the 
bond  or  mortgage  which  are  the  subject  of 
this  suit."  The  Vice  Chancellor  granted  the 
prayer  of  the  petition,  provided  the  answer 
was  put  in  within  ten  days  ;  and  the  respond- 
ent thereupon  appealed  to  the  Chancellor,  who 
reversed  the  decision  of  the  Vice- Chancellor, 
upon  the  following  grounds  : 

The  Chancellor.  My  reasons  for  revers- 
ing the  decision  of  the  Vice  Chancellor are,  that 
I  think  the  matters  attempted  to  beset  up  by  way 
of  answer  constitute  no  defense  whatever;  and 
admitting  it  to  be  true  that  the  alleged  agree- 
ment was  made  between  the  complainant  and 
her  solicitor,  as  stated  by  Butler,  the  solicitor 
has  not  such  an  interest  in  the  suit  as  to  au- 
thorize the  complainant  to  make  him  a  party. 
If  the  agreement  on  the  part  of  the  solicitor 
was  illegal,  as  I  think  it  was,  he  acquired  no 
interest  even  in  the  proceeds  of  the  foreclosure 
suit ;  and  if  the  agreement  was  valid,  it  did 
not  authorize  him  to  join  in  the  foreclosure 
*suit,  as  he  had  no  right  to  any  part  [*588 
of  the  bond  and  mortgage,  but  only  to  a  com- 
pensation out  of  the  debt  collected,  after  he 
had  completed  his  service  in  collecting  it. 

From  the  above  decision  of  the  Chancellor 
the  defendants  appealed,  and  the  case  was  ar- 
gued here  by, 

Mr.  S.  Sherwood,  for  appellants,  and 
Mr.  R.  F.  Winslow,  for  respondent. 

Beardsley,  J.  In  the  view  which  I  take 
of  this  case  it  is  unnecessary  to  inquire  wheth- 
er the  complainants'  solicitor  made  such  an 
agreement  as  is  alleged  on  the  part  of  the  de- 
fendants, and  as  is  indicated  by  the  written 
memorandum  set  out  in  the  case.  If  he  did, 
it  may  have  been  champerty  at  common  law, 
but  was  not  an  offense  within  any  of  the  pro- 
visions of  the  Statute  relative  to  the  Duties, 
Privileges  and  Liabilities  of  Counselors,  At- 
torneys and  Solicitors.  2  R.  S.,  287,  288. 

If  it  was  the  offense  of  champerty,  the  solic- 
itor was  punishable  in  the  ordinary  way,  but 
the  commission  of  the  offense  did  not  invali- 
date the  mortgage,  nor  impair  the  obligation 
of  those  who  executed  it  to  pay  the  money 
which  it  purported  to  secure.  An  offer  to  use 
a  mortgage,  or  any  other  security,  valid  in  its 
inception,  or  even  its  use,  for  an  illegal  pur- 
pose, is  not,  at  common  law,  any  impediment 
to  its  collection,  nor  any  color  of  defense,  per- 
manent or  temporary,  to  the  mortgagor  or 
debtor,  when  pay  mentis  sought  to  be  enforced. 
He  is  not  allowed  to  assert  that  the  vitality  of 
his  own  obligation  has  become  extinct  by  the 
illegal  use  to  which  that  obligation  has  been 
applied,  and  thence  infer  that  he  is  no  longer 
liable  on  his  engagement.  Such  a  principle 
can  hardly  be  seriously  urged,  and  such  a  con- 
sequence cannot  for  a  moment  be  admitted. 

There  is,  therefore,  no  principle  of  the  com- 
mon law,  or  of  equity,  which  will  tolerate  such 
a  defense  as  was  attempted  to  be  set  up  in  this 
case. 

Nor,  in  my  opinion,  did  the  Chancellor  err 
in  holding  that  *the  solicitor  was  not  [*589 
a  necessary  party  to  the  suit.  The  agree- 
ment, if  made,  did  not  contemplate  that  the 
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solicitor  was  thereby  to  become  an  owner  of 
part  of  the  mortgage  money.  It  was  a  mode 
of  providing  for  the  payment  of  his  compen- 
sation for  making  the  foreclosure,  and  nothing 
more.  He  was  to  have  a  share  of  what  might 
be  obtained  by  the  prosecution,  but  he  was 
not  thereby  made  a  part  owner  of  the  mort- 
gage. The  solicitor,  therefore,  could  not  prop- 
erly have  been  a  party  complainant  in  the  cause. 

The  statute  which  has  been  referred  to  im- 
poses certain  restrictions  upon  counselors,  at- 
torneys and  solicitors.  1.  They  are  not  to  buy 
or  to  be  concerned  in  buying  any  "thing  in  ac- 
tion, with  the  intent  and  for  the  purpose  of 
bringing  any  suit  thereon."  2  R.  8.,  288,  sec. 
71.  2.  Nor  shall  they  lend  or  advance  any 
money,  bond,  bill,  etc.,  "as  an  inducement  to 
the  placing,  or  in  consideration  of  having 
placed,  in  the  hands  of  such  attorney,  coun- 
selor or  solicitor,  or  in  the  hands  of  any  other 
person,  any  debt,  demand  or  thing  in  action, 
for  collection."  Id.,  sec.  72.  These  offenses 
are  declared  to  be  misdemeanors,  and  are  to  be 
severely  punished.  Id.,  sec.  73.  But  if  this 
mortgage  was  purchased  or  received  for  col- 
lection in  violations  of  the  provisions  which 
have^been  stated,  that  would  constitute  no  de- 
fense to  a  foreclosure  of  the  mortgage  in  the 
ordinary  way. 

It  is  true  that  sections  75  to  81  provide,  that 
if  any  such  cause  of  action  has  been  "  bought 
or  procured"  for  collection,  contrary  to  the 
true  intent  of  the  foregoing  provisions,  "  the 
plaintiff  in  such  action  shall  be  nonsuited." 
But  these  provisions,  in  their  terms,  are  con- 
fined to  actions  at  law,  and  have  no  applica- 
tion whatever  to  proceedings  in  a  Court  of 
Chancery.  They  are  highly  penal  in  their  nat- 
ure and  effect,  and  even  if  the  same  reason 
would  require  their  application  in  a  Court  of 
Chancery,  as  at  law,  they  cannot  be  so  ex- 
tended by  the  courts.  The  Legislature  have 
declared  what  shall  be  the  effect,  at  law,  of 
buying  or  procuring  demands,  in  violation  of 
the  statute  ;  but  this  court,  I  apprehend,  can- 
not rightfully  extend  these  penal  provisions  to 
proceedings  in  a  Court  of  Chancery. 
59O*]  *Even  at  law,  however,  the  purchase 
or  procurement  of  a  demand  for  prosecution, 
contrary  to  the  statute,  does  not  annul  or  can- 
cel the  demand  thus  purchased  or  procured. 
It  constitutes  no  defense  to  the  debtor,  in  the 
appropriate  sense  of  that  term.  He  is  not,  for 
that  cause.to  have  a  verdict  in  his  favor, but  the 
plaintiff,  prosecuting  in  pursuance  of  an  ille- 
gal agreement,  and  in  order  to  carry  it  into  ef- 
fect, is,  under  the  statute,  to  be  nonsuited. 
Sec.  81.  But  the  demand  may  be  purged  of 
this  illegal  taint,  and  when  prosecuted  for  the 
benefit  of  the  real  and  bonafide  holder,  a  re- 
covery may  be  had  at  law,  notwithstanding 
these  penal  provisions  in  the  statute.  They 
were  designed  to  prevent  any  suit  being  car- 
ried on  successfully  when  instituted  in  pursu- 
ance of  such  illegal  arrangement,  and  to  pun- 
ish the  guilty  party  by  subjecting  him  to  the 
payment  of  costs,  but  were  not  intended  to  aid 
the  debtor,  whose  duty  to  pay  remains  wholly 
unimpaired  by  the  illegal  use  to  which  his  ob- 
ligation has  been  applied. 

These  provisions,  however,  have  no  applica- 
tion to  proceedings  in  the  Court  of  Chancery. 
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They  are  confined  to  actions  at  law, and  in  my  es- 
timation ought  not  to  affect  this  case.  This  bill 
was  filed  and  is  prosecuted  by  the  mortgagee, 
and  whatever  arrangement  may  have  been  made 
originally  between  the  complainant  and  her  so- 
licitor, his  affidavit  shows  that  he  has  now  no 
interest  in  the  subject  matter  of  the  suit.  I 
do  not  advert  to  this  as  a  fact  material  to  the 
determination  of  the  case,  for  if  the  alleged 
agreement  remained  unrescinded  by  the  par- 
ties, I  should  still  hold  that  the  defense  which 
is  attempted  to  be  set  up  is  altogether  unten- 
able. 

It  would  indeed  be  a  novel  defense,  if  a 
mortgagor,  who  admits  the  mortgage  money 
to  be  honestly  due  from  him,  can  be  allowed 
to  say  that  he  is  not  to  be  compelled  to  pay  his 
debt,  because  the  mortgagee  has  offered  or 
agreed  to  dispose  of  the  mortgage  upon  some 
illegal  arrangement,  or  to  effect  some  illegal 
purpose.  I  am  satisfied  the  attempted  defense 
is  untenable,  and  that  the  decree  of  the  Chan- 
cellor should  be  affirmed. 

*On  the  question  being  put— "Shall  [*591 
this  decree  be  reversed?" — all  the  memoers  of 
the  Court  present  who  heard  the  argument, 
seventeen  in  number,  voted  for  affirming. 

Decree  afflrmed.(a) 

Commented  on— 2  Barb.  Ch..  308. 
Reviewed— 3  Bk.  Reg.,  106 ;  3  Ben.,  492. 
Explained— 14  Barb.,  55tt. 

Cited  in— 5  Barb.,  109  ;  9  Barb.,  299  ;  26  How.  Pr., 
215 ;  2  Sandf .,  188. 

(a)  This  cause  was  argued  at  Buffalo,  August  6  and 
7, 1844,  and  decided  on  the  10th  of  the  same  month. 


DELAPLAINE  ET  AL.  «.  BERGEN. 

Death  of  Sole  Defendant  in  Error — Practice — 
Default— Remittitur. 

Where  a  writ  of  error  is  brought  against  a  sold  de- 
fendant, who  dies  after  joining  in  error,  the  suit 
may  be  prosecuted  to  judgment  in  his  name,  with- 
out bringing  in  bis  representatives,  notwithstand- 
ing the  provision  in  2  R.  S.,  599.  sec.  50. 

Accordingly,  where  a  rule  for  affirming  a  judg- 
ment of  the  Supreme  Court  was  taken  by  default, 
in  the  name  of  a  sole  defendant  who  had  died  pend- 
ing the  issue  upon  the  writ  of  error,  no  one  appear- 
ing for  the  plaintiff  when  the  cause  was  reached  in 
its  order  upon  the  calendar ;  held,  that  the  default 
was  regular. 

Held  further,  that  the  remittitur  having  been  sent 
to  the  Supreme  Court  in  pursuance  of  a  regular  or- 
der to  that  effect,  the  Court  for  the  Correction  of 
Errors  could  not  relieve  the  plaintiff  even  upon 
terms. 

Citations-1  Arch.  Pr.,  216,  Am.  ed.,  1823 ;  2  Tidd, 
Pr.,  1095,  1098,  Am.  ed..  1807 ;  2  Dunl.  Pr.,  1144  ;  6  Wh., 
'Ml,  282 :  2  R.  S..  599,  sees.  47-60 ;  3  R.  8.,  792, 2d  ed.;  4 
Paige.  409;  4  Wend.,  188  ;  7  Hill,  588. 

MOTION  to  set  aside  a  rule  taken  by  de- 
fault. The  cause  came  here  upon  writ  of 
error,  and  was  regularly  noticed  and  set  down 
for  argument  previous  to  October  8,  1844,  on 
which  day  the  defendant  in  error  died.  It  was 
reached  in  its  order  upon  the  calendar  Jan- 
uary 6,  1845,  when  his  counsel  took  the  usual 
rule  for  judgment  of  affirmance,  no  one  ap- 
pearing on  the  other  side,  and  the  remittitur 
was  accordingly  sent  to  the  Supreme  Court. 
And  now, 
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Mr.  J.  Rhoades,  for  the  plaintiffs  in  er- 
ror, moved  that  the  rule  be  vacated,  insisting, 
inter  alia,  that  the  personal  representatives  of 
the  deceased  defendant  should  have  been 
brought  into  court,  before  proceeding  to  judg- 
ment. 2  R.  S.,  599,  sees.  47,  48,  50.  He  also 
asked  to  be  relieved  on  terms,  if  the  court 
592*]  should  adjudge  *the  rule  to  be  regu- 
lar, and  read  an  affidavit  showing  that  the 
writ  of  error  was  brought  and  prosecuted  in 
good  faith,  etc. 

Mr.  R.  W.  Peckham,  contra. 

Wright,  Senator.  The  question  presented 
upon  the  motion  is,  whether  it  was  regular  for 
the  counsel  of  Bergen,  sole  defendant  in  error, 
to  take  judgment  in  the  cause  without  a  re- 
vival of  it,  and  without  any  proceedings  to 
bring  in  his  personal  representatives;  he  hav- 
ing died  after  the  joinder  in  error  was  served. 

It  appears  to  be  well  settled  in  the  English 
courts,  that  the  death  of  a  sole  defendant  in 
error,  after  issue  joined  upon  the  writ,  does 
not  abate  the  suit,  but  the  same  is  carried  on 
to  judgment  in  the  name  of  the  deceased  par- 
ty, as  if  he  were  living.  No  notice  is  taken  of 
his  death  until  after  the  cause  has  passed  from 
the  court  of  review,  and  then  it  becomes  neces 
sary  to  proceed  by  scire  facias  for  the  purpose 
of  carrying  the  judgment  into  effect.  1  Archb. 
Pr.,  216,  Am.  ed.,  1823;  2  Tidd,  Pr.,  1095,  6, 
Am.  ed.,  1807  ;  2  Dunl.  Pr.,  1144.  (And  see, 
Green  v.  Watkins,  6  Wh.,  261,  262.)  This  rule 
of  practice  is  laid  down  without  any  qualifica- 
tion, and  I  am  unable  to  discover  any  good 
reason  why  it  should  be  departed  from.  Where 
the  party  dies  after  having  put  in  a  joinder  in 
error,  there  seems  to  be  no  necessity  for  call- 
ing in  his  representatives  until  the  cause  has 
passed  from  the  court  of  review  ;  but  where 
he  dies  before,  the  case  is  obviously  and  es- 
sentially different. 

But  the  counsel  for  the  plaintiffs  in  error  in- 
sists that  this  rule  of  practice  has  been  changed 
by  the  Revised  Statutes,  referring  to  2  R.  S. , 
599,  sees.  47,  48,  50.  I  am  unable  to  agree 
with  him.  The  47th  section  provides  that  if 
one  or  more  of  several  defendants  in  error  die, 
before  joinder  in  error,  such  death  shall  be 
suggested  by  the  survivors,  and  they  shall 
plead  to  the  assignment  of  errors.  By  the  48th 
section  it  is  provided,  that  if  the  death  in  such 
case  takes  place  after  joinder  in  error,  the  writ 
593*]  *shall  not  abate,  but  the  death  shall 
be  suggested  on  the  record,  and  the  suit  pro- 
ceed against  the  survivors.  The  50th  section 
is  as  follows:  "  If  all  the  defendants,  or  a  sole 
defendant,  in  a  writ  of  error,  die,  after  the 
bringing  thereof,  and  before  judgment  there- 
on, the  executors  and  administrators  of  such 
defendants  may  be  compelled,  by  rule  of  court, 
to  become  parties,  and  join  in  error,  in  the 
same  manner  as  they  may  now  be  compelled 
by  a  writ  of  scire  facias;  and  in  default  of  their 
actual  appearance,  the  court  shall  enter  their 
appearance,  and  proceed  and  give  judgment  in 
the  same  manner  as  if  they  had  appeared." 

In  a  note  of  the  revisers  to  these  and  some 
other  sections,  they  say  :  "  The  preceding  nine 
sections  are  drawn  with  a  view  to  abolish  one 
of  the  most  perplexing  and  tedious  proceed- 
ings known  in  the  law,  and  to  substitute  plain 
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and  practical  modes.  They  conform  to  the 
principles  of  the  present  law  and  practice,  see 
1  Archb.  Pr.,  216,  etc."  3  R.  S.,  792,  2d  ed. 
It  would  appear  from  this  note,  therefore,  that 
no  change  in  the  existing  law  was  contem- 
plated by  the  revisers,  beyond  the  mere  sub- 
stitution of  a  rule  of  court  for  the  writ  of  scire 
facias,  in  cases  where  the  previous  practice 
rendered  it  necessary  to  resort  to  that  writ.  I 
have  already  shown  what  cases  these  were, 
and  that  the  present  is  not  one  of  them. 

True,  the  phraseology  of  the  50th  section  is. 
very  broad,  and  admits  of  a  construction  more 
comprehensive  than  the  one  I  have  given  it. 
But  as  no  reason  exists  for  changing  the  pre- 
vious practice  on  this  subject,  so  far  as  its  prin- 
ciples are  concerned,  and  as  the  revisers  have 
virtually  told  us  that  no  such  change  was  in- 
tended, I  am  in  favor  of  construing  the  sec- 
tion so  as  to  limit  its  operation  to  the  mere 
mode  of  bringing  in  the  representatives  of  a 
deceased  party. 

The  practice  in  this  court  has  been,  it  is  be- 
lieved, in  accordance  with  the  view  I  have 
taken  of  the  present  question.  In  Supervisor* 
of  Albany  v.  Dorr,  decided  in  December  last, 
(Reported  ante,  p.  583)  it  appeared,  when  the 
order  affirming  the  judgment  *was  [*594r 
about  to  be  entered,  that  Dorr  was  dead,  and 
had  been  so  for  sometime  prior  to  the  argu- 
ment; and  yet  the  judgment  was  entered  in  his 
name,  as  of  a  term  when  he  was  alive,  (b)  The 
Chancellor  suggested  this  mode  of  entering  it. 
without  obtaining  the  consent  of  counsel,  and 
as  a  matter  of  course,  being  in  conformity  with 

(b)  The  order  In  the  case  referred  to  was  as  fol- 
lows: 

"  This  cause  bavin?  been  argued  by  Mr.  J.  Van 
Buren,  for  the  plaintiffs  In  error,  and  by  Mr.  S. 
Stevens,  for  the  defendants  in  error,  and  due  delib- 
eration having1  been  thereupon  had,  it  is  ordered 
and  adjudged  that  the  judgment  of  the  Supreme 
Court  in  the  above  entitled  cause  be  in  all  things  af- 
firmed. It  is  further  ordered  and  adjudged  that  the 
defendants  in  error  recover  against  the  plaintiffs  in 
error  their  costs  in  this  court  to  be  taxed,  and  also 
interest  on  the  amount  of  the  judgment  of  the  Su- 
preme Court  by  way  of  damages  for  the  delay  and 
vexation  caused  by  bringing  this  writ  of  error.  And 
it  being  suggested  to  this  court  that  the  defendant, 
Elisha  Dorr,  has  died  since  the  second  day  of  March,. 
1842,  the  date  of  the  joinder  in  error  in  this  court, 
it  is  further  ordered  and  adjudged  that  the  judg- 
ment of  this  court  be  entered  nunc  pro  tune,  as  of 
the  date  of  the  joinder  in  error  in  this  court  as 
aforesaid,  with  directions  to  the  Supreme  Court  also 
to  enter  the  judgment  of  that  court  upon  the  de- 
cision of  this  court  nunc  pro  tune,  as  of  the  same 
date,  without  prejudice  to  the  plaintiffs  in  error  to 
move  the  Supreme  Court  to  open  the  said  judgment, 
or  otherwise,  as  they  shall  be  ad  vised  by  their  coun- 
sel. It  is  further  ordered  that  the  record  and  pro- 
ceedings be  remitted  to  the  Supreme  Court,  there 
to  be  proceeded  upon  according  to  law." 

The  order  in  the  case  reported  in  the  text  was  in 
these  words : 

"  This  cause  coming  on  this  day  to  be  argued,  on 
reading  and  filing  proof  of  service  of  notice  of  argu- 
ment by  the  defendant  in  error,  on  the  attorney  for 
the  plaintiffs  in  error,  and  on  motion  of  B.  W.  Peck- 
ham,  of  counsel  for  the  defendant  In  error,  no  one 
appearing  to  oppose,  it  is  ordered  and  adjudged  that 
the  judgment  of  the  Supreme  Court  be  and  the 
same  is  hereby  in  all  things  affirmed.  It  Is  further 
ordered  and  adjudged  that  the  defendant  in  error 
recover  against  the  plaintiffs  in  error  twice  the 
amount  of  his  costs  in  this  court  to  be  taxed,  and 
also  interest  on  the  amount  of  the  judgment  in  the 
Supreme  Court  by  way  of  damages  for  the  delay 
caused  by  bringing  this  writ  of  error.  It  Is  also  or- 
dered that  the  record  and  proceedings  be  remitted 
to  the  Supreme  Court,  there  to  be  proceeded  upon 
according  to  law." 
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the  practice  held  by  him  in  Rogers  v.  Paterson, 
4  Paige,  409. 

I  am  of  opinion  that  the  default  was  regu- 
larly taken,  and  as  the  remittitur  has  gone 
from  this  court,  I  do  not  see  how  we  can  re- 
lieve the  plaintiff  in  error  even  upon  terms. 
Legg  v.  Overbagh,  4  Wend. ,  188. 

595*]  * Senator  Sherman  delivered  an 
opinion  in  favor  of  granting  the  motion,  but  a 
majority  of  the  members  of  the  Court  con- 
curred with  Senator  Wright,  and  the  motion 
was  denied,  but  without  costs. 
Rule  accordingly. 

HILL?. 


Cited  in— 17  How.  Pr., 
9 ;  37  Ohio  St.,  145. 
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SMITH 

v. 
THE  BANK  OP  ORLEANS. 

HPHE  judgment  of  the  Supreme  Court  in  this 
JL  case  was  reversed  in  December,  1845,  but 
upon  points  raised  by  the  pleadings,  and  not 
appearing  upon  the  bill  of  exceptions,  so  that 


appearing  upon 


the  decision  in  3  Hill,  561,  et  seq.,  has  still  the 
force  of  a  precedent. 
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9*]        *DE  BOW  t>.  THE  PEOPLE. 

Constitutional  Law  —  Banking  Associations— 
Whether  Corporations — Assent  of  Two  Thirds 
Members  Elected  to  Legislature — How  Courts 
to  Determine  Validity  of  Particular  Act — 
General  Banking  Law,  Void — Corporations 
Organized  under  it  Have  no  Legal  Existence — 
Attempt  to  Defraud  Such  a  Bank  Not  a  Crime. 

Associations  formed  pursuant  to  the  Act  entitled 
"An  Act  to  Authorize  the  Business  of  Banking," 
passed  April  18, 1838,  supposing  the  Act  constitu- 
tionally passed,  are  corporations. 

The  provision  in  the  Constitution  of  this  State  de- 
claring the  assent  of  two  thirds  of  all  the  members 
elected  to  each  branch  of  the  Legislature  to  be  req- 
uisite to  every  bill  creating  any  body  politic  or  cor- 
porate, is  not  limited  to  corporations  of  any  partic- 
ular character,  but  extends  to  all  corporations. 

The  question  whether  a  particular  Act,  falling 
within  this  provision,  received  the  assent  of  the 
required  number  of  members,  is  to  be  determined 
whenever  it  arises  by  the  court,  who  for  that  pur- 
pose are  to  examine  the  original  law  on  file  in  the 
office  of  the  Secretary  of  State. 

The  general  Banking  Law,  not  having  received 
the  assent  of  two  thirds  of  the  members  of  either 
branch  of  the  Legislature  is,  so  far  as  it  professes  to 
authorize  the  formation  of  associations  to  carry  on 
the  business  of  banking  utterly  void,  and  the  bank- 
ing companies  which  have  been  organized  under  it 
have  no  legal  existence. 

Where  a  defendant  was  indicted  for  passing  and 
having  in  his  possession,  with  intent  to  pass,  forged 
and  counterfeited  bank-notes  with  intent  to  pass 
and  with  intent  to  defraud  the  Bank  of  Warsaw, 
which  was  an  association  formed  according  to  the 
provisions  of  the  general  Banking  Law,  and  the  ob- 
1O*]  Jectlon  that  no  *such  corporation  or  artificial 
person  existed,  was  taken  on  the  trial  and  over- 
ruled, it  was  held  on  error,  the  fact  appearing  by  a 
bill  of  exceptions  that  the  conviction  was  erroneous; 
and  the  judgment  was  reversed. 

Citations-Const.  N.  Y.,  Art.  7.  sec.  9;  1  R.  8.,  16«, 
MO.  8;  414.  sec.  1;  13  Wend.,  325;  23  Wend.,  103;  2 
Hill,  31 ;  4  Hill.  20,  884  ;  22  Wend.,  9 ;  24  Wend.,  846 ; 
1  Hill.  616 ;  3  Hill,  389  ;  6  Hill,  870. 

ERROR  to  the  Ontario  General  Sessions. 
De  Bow  was  indicted  in  the  court  below 
below  for  passing,  and  for  having  in  his  posses- 
sion with  intent  to  pass,  certain  forged  ana  coun- 
terfeited bank-notes.  In  some  of  the  counts, 
the  charge  was,  that  he  intended  to  defraud  the 


NOTE.— Legislative  proceeding*  —  Presumption  of 
reyularffj/.  See,  Warner  v.  Beers,  23  Wend.,  103,  note. 

Thectmrt  may  look  beyond  the  printed  gtatute-ttook 
to  determine  whether  an  Act  had  the  constitutional 
vote.  See,  Purdy  v.  People,  4  Hill,  884,  not*. 
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Bank  of  Warsaw.  The  defendant  pleaded  not 
guilty.  On  the  trial  the  district  attorney  gave 
evidence  of  the  defendant's  acts;  and  also  gave 
in  evidence  certain  articles  of  association  en- 
tered into  by  several  individuals  December  28, 
1838,  in  pursuance  of  the  "Act  to  Authorize 
the  Business  of  Banking,"  by  which  the  asso- 
ciates proposed  to  establish  a  bank  in  the 
County  of  Genesee  by  the  name  of  the  Bank  of 
Warsaw.  The  Association  never  went  into 
operation  or  issued  any  bills.  The  defendant 
insisted  that  the  Act  under  which  the  Associ- 
ation was  formed  was  unconstitutional  and 
void,  because  it  was  not  passed  by  a  vote  of  two 
thirds  of  the  members  of  the  Legislature;  and 
that  the  Bank  of  Warsaw  was  not  a  body  ca- 
pable in  law  of  being  defrauded.  The  court 
decided  that  the  Association  was  capable  in 
law  of  being  defrauded,  and  admitted  the  ar- 
ticles in  evidence.  The  defendant's  counsel 
requested  the  court  to  charge  the  jury  that  the 
defendant  could  not  be  convicted  of  having 
counterfeit  money  in  his  possession  with  intent 
to  pass  the  same  with  intent  to  defraud  the 
Bank  of  Warsaw ;  and  to  charge  that  there  was 
no  body  existing  in  law  by  the  name  of  the 
Bank  of  Warsaw  capable  of  being  defrauded. 
The  court  refused  so  to  charge.  The  defend- 
ant excepted  to  the  several  decisions  of  the 
court,  and  the  jury  found  him  guilty.  The 
court  sentenced  the  defendant  to  five  years  im- 
prisonment in  the  state  prison;  and  a  record  of 
the  judgment  having  been  filed,  the  defendant 
now  brings  error. 

Mr.  A.  Worclen,  for  the  prisoner. 

Mr.  T.  M.  Ho  well.  District  Atty.,  for  the 
people. 

*By  the  Court,  Bronson.  Ch.  J.  It  [*  1 1 
is  a  part  of  the  crime  charged  upon  the  defend- 
ant, and  of  which  he  has  been  convicted,  that 
he  intended  to  defraud  the  Bank  of  Warsaw. 
That  was  an  association  formed  under  the  gen- 
eral Banking  Law  of  1888;  and  if  the  law  was 
not  a  constitutional  exercise  of  power  on  the 
part  of  the  Legislature,  it  follows  that  there 
was  no  such  legal  being  as  the  Bank  of  War- 
saw to  be  defrauded,  and  the  defendant  has 
been  improperly  convicted.  The  objection  was 
taken  on  the  trial  that  the  law  did  not  receive 
the  assent  of  two  thirds  of  the  members  of  the 
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Legislature  and  was,  consequently,  void.  The 
question  of  validity  is  directly  and  necessarily 
presented,  and  we  cannot,  if  we  would,  turn 
aside  from  considering  it.  As  we  have  thus 
cast  upon  us  the  most  delicate  and  important 
duty  which  we  are  ever  called  upon  to  dis- 
charge, and  as  consequences  of  unusual  mag- 
nitude may  hang  on  our  decision,  I  do  not 
regret  to  find  that  the  question  before  us  has 
already  been  virtually  settled  ;  and  that,  too, 
by  the  court  of  last  resort.  I  do  not  mean 
that  the  precise  point  in  relation  to  the  validity 
of  this  law  has  been  decided;  but  I  do  mean 
that  every  step  in  the  argument  on  which  the 
question  turns  has  been  directly  and  necessa- 
rily adjudged  by  the  Court  for  the  Correction 
of  Errors. 

By  the  fundamental  law  the  people  have  de- 
clared, that  "  the  assent  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  Legis- 
lature shall  be  requisite  to  every  bill"  "  creat- 
ing, continuing,  altering  or  renewing  any  body 
politic  or  corporate."  Art.  7,  sec.  9.  And  no 
bill  can  be  deemed  to  have  been  passed  in  that 
manner,  unless  so  certified  by  the  presiding  of- 
ficer of  each  House.  1R.  8.,  156,  sec.  8.  Know- 
ing, as  we  .do  from  an  inspection  of  the  orig- 
inal engrossed  bill  on  file  in  the  Secretary's  of- 
fice, that  the  general  Bank  Law  was  not  passed 
as  a  two  thirds  bill,  it  would  seem  not  to  be 
necessary  to  go  beyond  the  inquiry,  whether 
associations  formed  under  the  law  are  bodies 
politic  or  corporate;  for  if  they  are,  the  law 
was  not  passed  in  such  a  manner  as  to  give  it 
validity.  But  beyond  the  question  of  corpo- 
ration or  not,  two  oiher  points  have  been  dis- 
cussed in  the  courts:  first,  whether  the  Consti- 
12*]  tution  extends  to  all  corporations;  *and 
second,  in  what  way  should  the  question  be 
tried  whether  the  law  received  the  requisite 
number  of  votes.  Should  it  be  matter  of  aver- 
ment, to  be  tried  by  a  jury;  or  is  it  the  busi- 
ness and  duty  of  the  court  to  ascertain  and  de- 
clare whether  any  supposed  law  was  duly 
enacted?  I  shall  not  go  into  a  general  discus- 
sion of  these  questions,  for  the  reason  that  I 
have  done  so  on  former  occasions,  and  because  I 
deem  the  questions  now  settled. 

It  was  never  doubted  that  the  two  thirds 
clause  of  the  Constitution  extended  alike  to  all 
corporations,  until  it  was  said  in  People?.  Mor- 
ris, 13  Wend.,  325,  that  it  did  not  extend  to 
public  corporations,  such  as  cities  and  villages. 
When  the  license  had  once  been  taken  of  hold- 
ing that  the  Constitution  did  not  mean  so  much 
as  it  said,  it  was  not  very  difficult  to  make  an- 
other, and  a  still  wider  departure;  and  accord- 
ingly we  find  that  in  Warner  v.  Beers,  23 
Wend.,  103,  two  members  of  the  Court  of  Er- 
rors advanced  the  opinion  that  the  Constitution 
did  not  reach  private  corporations,  such  as 
banks,  provided  they  were  created  under  gen- 
eral laws  which  authorized  everybody  to  make 
corporations.  They  said  the  general  Banking 
Law  created  no  monopoly,  and  gave  no  exclu- 
sive privileges.  That  is  equally  true  of  every 
other  bank  charter.  The  Legislature  of  this 
State  has  never  yet  granted  to  a  banking  com- 
pany any  privilege  which  might  not  the  next 
day  be  granted  to  a  dozen  other  companies,  to 
be  exercised  in  the  same  place.  It  is  not  the 
charter,  whether  general  or  special,  which 
makes  the  monopoly;  but  it  is  the  Restraining 
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Law  which  ties  up  the  business  of  banking, 
and  makes  it  a  franchise  to  be  dealt  out  by  the 
government.  A  corporation  formed  under  the 
general  Banking  Law  has  all  its  privileges  just 
as  exclusively,  and  enjoys  just  as  large  a  mo- 
nopoly as  a  safety  fund  bank  created  by  special 
charter.  The  Restraining  Law,  which  makes 
the  monopoly  may,  undoubtedly,  be  repealed 
by  a  majority  vote  ;  and  I  hope  the  day  is  not 
very  distant  when  this,  and  other  kindred  laws, 
which  needlessly  shackle  men  in  their  lawful 
pursuits,  will  either  be  greatly  modified,  or 
wholly  erased  from  the  statute-book.  I  am  as 
firm  a  believer  in  the  sentiment  that  the  people 
*are  governed  too  much,  as  I  am  in  the  [*13 
doctrine  that  where  the  Constitution  speaks 
in  unequivocal  terms,  and  tends  to  no  great 
evil  or  absurdity,  it  should  be  followed  at  all 
events — leaving  the  work  of  making  amend- 
ments to  the  people,  to  whom  alone  it  right- 
fully belongs. 

The  two  learned  jurists  to  whom  I  have  al- 
luded founded  their  reasoning  on  the  case  of 
People  v.  Morris.  Assuming  it  to  be  there  set- 
tled that  public  corporations  are  not  within  the 
influence  of  the  Constitution,  they  proceeded 
another  step,  and  held  that  another  and  a  more 
important  class  of  corporations  were  also  free 
from  that  influence.  Thus  it  is  and  ever  will 
be  that  the  first  departure  from  the  plain  and 
explicit  language  of  the  fundamental  law  is  a 
most  dangerous  step;  for  it  will  serve  as  a 
sufficient  precedent  for  making  a  still  wider 
breach  whenever  the  occasion  for  it  is  pre- 
sented. In  the  first  place,  all  public  corpora- 
tions are  taken  out  of  the  influence  of  the  Con- 
stitution, because  no  great  danger  need  be 
apprehended  from  the  increase  of  such  corpora- 
tions. Then,  private  corporations  follow,  pro- 
vided they  are  made  by  the  hundred,  instead 
of  doing  it  more  sparingly.  And  then  the  Con- 
stitution, instead  of  requiring,  as  it  now  does, 
the  assent  of  two  thirds  of  the  members  to 
every  bill  creating  any  body  politic  or  corpo- 
rate, must  have  anew  reading,  as  follows:  bills 
creating  public  corporations  may  be  passed  by 
a  majority  vote;  and  bills  creating  private  cor- 
porations may  be  passed  in  the  same  way,  pro- 
vided there  is  no  monopoly;  but  if  you  wish  to 
create  a  single  private  corporation,  which  is  a 
monopoly,  then  the  assent  of  two  thirds  of  the 
members  shall  be  required.  Or,  the  amended 
reading  may  be  more  briefly  expressed  in  these 
words:  the  assent  of  two  thirds  of  the  members 
shall  be  requisite  to  every  bill  creating  any 
private  corporation  which,  when  created,  will 
be  a  monopoly.  There  is  enough  in  either 
mode  of  stating  the  matter  to  startle  any  man 
who  believes,  as  I  do,  that  the  safety  of  free 
institutions  depends  on  a  strict  adherence  to 
the  fundamental  law,  whatever  we  may  think 
of  the  wisdom  or  expediency  of  its  provisions. 

I  have  shown  on  a  former  occasion  that  what 
was  said  on  *this  subject  in  People  v.  [*  1 4 
Morris  was  but  a  dictum,  in  no  way  essential 
to  the  decision  of  the  cause;  and  have  assigned 
my  reasons  for  holding  that  the  two  thirds 
clause  of  the  Constitution  extends  to  all  cor- 
porations, whether  public  or  private.  People 
v.  Purdy,  2  Hill,  31.  And  it  is  enough  upon 
this  branch  of  the  case  to  add,  that  my  opinion 
was  fully  confirmed  by  the  Court  for  the  Cor- 
rection of  Errors  in  Purdy  v.  People,  4  Hill, 

DENIO  1. 


1845 


DE  Bow  \.  THE  PEOPLE. 


14 


384,  which  is  a  decision  directly  on  the  point. 
When  the  case  of  People  v.  Morris  was  thus 
completely  overthrown,  all  the  arguments 
which  had  been  built  upon  it  in  Warner  v. 
Beers  necessarily  fell  with  it.  The  fundamental 
law  has  been  restored  to  its  original  reading. 
It  now  speaks  as  it  was  written,  and  declares 
in  terms  too  plain  to  be  mistaken,  that  the  as- 
sent of  two  thirds  of  the  members  shall  be  req- 
uisite to  every  bill  creating  any  corporation. 

The  second  question  which  remained  for 
some  time  unsettled  was,  how  shall  it  be  ascer- 
tained whether  bills  falling  within  the  two 
thirds  clause  of  the  Constitution  were  passed 
by  the  requisite  number  of  votes.  See,  Thorn- 
asv.  Dakin,  22  Wend.,  9;  Warner  v.  Beers,  23 
Id.,  103;  People  v.  Purdy,  2  Hill,  31.  But  that 
doubt  has  been  resolved  by  the  Court  for  the 
Correction  of  Errors,  and  it  is  now  settled, 
that  it  is  the  business  of  the  court  to  determine 
what  is  statute  as  well  as  common  law;  and  for 
that  purpose  the  judges  may  and  should,  if 
necessary,  look  beyond  the  printed  statute-book, 
and  examine  the  original  engrossed  bills  on  file 
in  the  office  of  the  Secretary  of  State  ;  and  it 
seems  that  the  journals  kept  by  the  two  Houses 
may  also  be  consulted.  Purdy  v.  People,  4 
Hill,  384.  I  do  not  refer  to  the  mere  dicta  of 
those  who  delivered  opinions.  The  point  was 
directly  and  necessarily  involved  in  the  decis- 
ion which  was  made.  The  court  did  look  be- 
yond the  printed  statute-book  and,  on  finding 
that  a  law  altering  the  charter  of  the  City  of 
N.  Y.  was  not  certified  as  having  passed  by  a 
two  thirds  vote.it  was  deemed  not  to  have  been 
so  passed,  and  was  for  that  reason  adjudged 
null  and  void. 

If  the  two  thirds  clause  of  the  Constitution 
extends  alike  to  all  corporations,  and  if  it  is 
15*]  the  business  of  the  court  to  inquire  *and 
determine  whether  laws  falling  within  the 
clause  received  the  requisite  number  of  votes, 
then,  knowing  as  we  do  that  the  general  Bank- 
ing Law  was  not  passed  as  a  two  thirds  bill, 
nothing  remains  of  this  case  but  the  inquiry, 
whether  these  banking  associations  are  bodies 
politic  or  corporate.  It  has  never  been  doubt- 
ed by  this  court,  or  by  any  member  of  it,  either 
before  or  since  the  decision  in  Warner  v.  Beers, 
that,  they  are  corporations;  and  that  they  areas 
completely  so  as  any  other  body  politic  which 
was  ever  brought  into  existence.  Thomas  v. 
Dakin,  22  Wend.,  9;  Delafield  v.  Kinney,  24 
Id.,  345;  People  v.  Assessors  of  Watertown,  1 
Hill,  616;  WiUoughby  v.  Comstock,  3  Id.,  389 ; 
People  v.  Supervisors  of  Niagara,  4  Id.,  20  ; 
Matter  of  the  Bank  of  Dansnlle,  6  Id.,  870. 
And  although  some  attempts  have  been  made 
to  controvert  this  doctrine,  no  judicial  officer, 
whether  lawyer  or  layman,  has  ever  yet  ven- 
tured upon  the  unqualified  assertion  that  these 
companies  are  not  corporations.  Some  have 
first  reasoned  themselves  into  the  belief  that 
the  convention  did  not  mean — as  its  language 
plainly  imports — to  reach  all  corporations;  and 
have  then  concluded  that  these  general  law 
banks  are  not  corporations  within  the  spirit, 
intent  and  meaning  of  the  Constitution.  These, 
or  some  other  qualifying  words  have  constant- 
ly been  employed  by  those  who  wish  to  take 
this  class  of  banks  out  of  the  influence  of  the 
fundamental  law.  In  People  v.  Assessors  of 
Watertown,  1  Hill,  616,  I  attempted  to  bring 
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this  question  to  the  very  plain  and  simple  test 
of  comparing  one  of  the  general  law  banks 
with  one  of  the  safety  fund  banks  having  a 
special  charter;  and  I  hazard  little  in  saying, 
that  any  intelligent  and  right-minded  man  who 
will  make  the  comparison  for  himself  will 
come  to  the  conclusion,  that  so  far  as  relates 
to  the  essential  attributes  of  a  corporation, 
there  is  not  a  shadow  of  difference  between  the 
two.  If  one  is  not  a  corporation,  the  other  is 
not;  indeed,  we  have  no  corporations.  But  I 
will  not  again  enter  into  the  discussion  of  the 
question.  It  is  enough  that  it  has  been  ex- 
pressly decided  by  the  court  of  last  resort  that 
the  general  law  banks  are  corporations,  and  as 
such  are  subject  to  taxation  on  their  capital 
like  *other  moneyed  corporations.  &u-  [*16 
peroisors  of  Niagara  v.  People,  December,  1844; 
Albany  Exch.  Bk.  v.  Boardman,  December, 
1844.  I  have  not  seen  the  opinions  which 
were  delivered  in  the  Court  of  Errors;  but  I 
knojv  that  in  the  first  case,  if  not  in  the  last, 
the  point  must  have  been  directly  and  necessa- 
rily adjudged,  that  the  general  law  banks  are 
corporations. 

It  is  said  that  the  Court  of  Errors  only  de- 
cided that  these  banks  are  corporations  within 
the  meaning  of  the  Tax  Law,  and  not  that  they 
are  such  within  the  meaning  of  the  Constitu- 
tion. There  is  nothing  in  this  argument.  The 
court  decided  that  these  banks  are  corporations 
of  the  particular  kind  or  species  mentioned  in 
the  Tax  Law;  to  wit,  "moneyed  or  stock  cor- 
porations deriving  an  income  or  profit  from 
their  capital,  or  otherwise."  1  R  S.,414,  sec. 
1.  That  necessarily  affirmed  that  they  were 
corporations;  and  the  Constitution  is  not  con- 
fined to  any  particular  kind  or  species  of  cor- 
poration; but  includes  the  whole  genus.  The 
words  are,  "any  body  politic  or  .corporate." 
No  judge  could  ever  respect  himself  after 
holding  that  these  banks  are  corporations  with- 
in the  meaning  of  the  Tax  Law,  and  yet  that 
they  are  not  corporations  within  the  meaning 
of  the  Constitution. 

It  is  also  said  that  the  Court  of  Errors  de- 
cided in  Warner  v.  Beers,  28  Wend.,  103,  that 
these  banks  are  not  corporations  within  the 
spirit  and  meaning  of  the  Constitution.  That 
case  was  not  argued  in  this  court;  but  judg- 
ment passed,  as  a  matter  of  course,  on  the  au- 
thority of  Thomas  v.  Dakin,  22  Wend.,  9, 
which  presented  the  same  questions.  It  was 
there  held:  1.  That  these  banks  are  corpora- 
tions, and  that  a  two  thirds  vote  was  essential 
to  the  validity  of  the  law  under  which  they 
had  their  existence;  2.  That  the  Legislature 
might  by  general  laws  provide  for  the  creation 
of  an  indefinite  number  of  corporations;  and 
3.  That  it  was  to  be  presumed  on  the  record 
before  us  that  the  general  Banking  Law  had 
been  passed  by  a  two  thirds  vote.  On  these 
grounds,  judgment  was  rendered  for  the  plaint- 
iff ;  and  that  judgment  was  affirmed  by  the 
Court  of  Errors.  It  is  impossible  to  maintain 
that  this  judgment  of  affirmance  could  amount 
*to  a  decision  against  the  corporate  ca-  [*  1 7 
pacity  of  the  banks.  It  comes  much  nearer  af- 
firming what  this  court  had  decided,  that  the 
banks  were  corporations.  It  is  true  that  two 
or  three  members  of  the  court  of  review  gave 
different  reasons  for  the  conclusion  at  which 
they  arrived,  from  these  which  had  conducted 
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this  court  to  the  same  result.  But  who  can 
say  what  reasons  operated  upon  the  nineteen 
or  twenty  other  members  of  the  Court  of  Er- 
rors who  voted  to  affirm  our  judgment?  For 
aught  that  appears,  they  thought  as  we  did, 
that  these  banks  were  corporations;  but  that 
the  question  whether  the  law  had  passed  by  a 
two  thirds  vote  did  not  arise. 

I  am  well  aware  that  a  resolution  was  passed 
more  than  two  weeks  after  the  case  had  been  de- 
cided,declaring  that  these  banks  "are  not  bodies 
politic  or  corporate  within  the  spirit  and  mean- 
ing of  the  Constitution."  This  proceeding  was 
noticed  in  Peoplev.  Assessor s  of  Watertown, I  Hill, 
616.  And  for  the  present  occasion  I  think  it 
enough  to  say,  that  neither  the  Court  for  the 
Correction  of  Errors  nor  any  other  court  can 
settle  a  point  of  law  by  passing  a  resolution, 
when  there  is  no  case  before  it  for  adjudica- 
tion. The  case  was  decided  by  affirming  our 
judgment  on  the  7th  of  April ;  and  it  was  not 
until  fifteen  days  afterwards,  on  the  22d  of 
April,  that  the  resolution  was  adopted.  It  was 
brought  forward  for  the  very  reason  that  the 
case  itself  decided  nothing  to  the  purpose.  The 
resolution  was  an  extrajudicial  proceeding,  and 
is  entitled  to  no  higher  consideration  than 
though  it  had  been  passed  by  the  same  individ- 
uals m  any  other  place,  instead  of  the  Senate 
Chamber.  It  is  entitled  to  some  weight  as  ex- 
pressing the  views  of  several  gentlemen  of 
great  respectability  on  a  question  of  public  im- 
portance ;  but  I*  protest  against  its  being 
brought  forward  as  a  judicial  decision,  to  gov- 
ern as  a  precedent  in  other  cases. 

But  suppose  the  resolution  is  to  stand  as  the 
judgment  of  the  court.  Then,  taken  in  con- 
nection with  the  opinions  which  were  delivered, 
the  court  evidently  conceded  that  these  banks 
are  corporations ;  but  on  the  authority  of  Peo- 
18*1  pie  v.  Morris,  *denied  that  they  came 
within  "the  spirit  and  meaning  of  the  Consti- 
tution." Now,  the  whole  of  this  legal  heresy 
was,  as  I  humbly  conceive,  directly  overruled 
in  Purdy  v.  People,  4  Hill,  384.  There  was 
much  greater  difficulty  in  saying  that  these 
moneyed  corporations  were  not  within  the 
Constitution,  than  there  was  in  holding  that 
public  corporations  were  not  within  it.  And 
since  the  court  of  last  resort  has  decided — not 
by  an  extrajudicial  resolution.but  by  an  adjudi- 
cation precisely  on  the  point  — that  public,  as 
well  as  private  corporations  are  within  the 
Constitution,  it  is  in  vain  to  talk  any  longer 
about  the  authority  of  Warner  v.  Beers  on  this 
question.  If  that  case  decided  at  the  first  any 
such  thing  as  is  claimed  for  it,  the  precedent 
has  since  been  plainly  overruled  by  the  same 
court  which  made  it.  And  I  repeat,  the  Con- 
stitution is  now  restored  to  its  original  reading. 

One  word  more  upon  this  case  of  Warner  v. 
Seers.  If  it  decides  that  these  banks  are  not 
corporations,  it  was  directly  overruled  by  the 
judgment  of  the  same  court  in  Supervisors  of 
Niagara  v.  People.  If  it  decides  that  the  court 
can  disregard  the  explicit  language,  and  go 
upon  what  it  chooses  to  consider  "  the  intent 
and  meaning"  of  the  Constitution,  and  thus 
save  some  corporations  from  the  influence  of 
the  two  thirds  clause,  then  it  was  directly  over- 
ruled by  the  judgment  of  the  same  court  in 
Purdy  v.  People. 

We  are  then  brought  to  the  following  re- 
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suits,  all  founded,  not  upon  mere  dicta,  but 
upon  the  express  adjudications  of  the  Court  for 
the  Correction  of  Errors.  1.  It  is  the  business 
and  duty  of  the  court  to  examine  and  decide, 
whether  any  law  falling  within  the  two  thirds 
clause  of  the  Constitution  received  the  requi- 
site number  of  votes  to  give  it  validity.  If  it 
did  not,  the  supposed  law  is  utterly  void.  2. 
Associations  formed  under  the  general  Bank- 
ing Law  are  corporations.  And  3.  The  Con- 
stitution extends  to  all  corporations.  The  con- 
clusion is  obvious.  Having  examined  and 
ascertained  that  the  general  Banking  Law  did 
not  have  the  assent  of  two  thirds  of  the  mem- 
bers of  either  House,  it  follows,  that  so  far  as 
it  authorized  the  forming  of  corporations  or  as- 
sociations, it  is  utterly  void  ;  and  the  banking 
*companies  which  have  been  organized  [*19 
under  it  have  no  legal  existence. 

The  counsel  for  the  people  spoke  with  great 
earnestness  of  the  consequences  which  must  re- 
sult from  holding  this  law  unconstitutional.  It 
is  easy  to  see  that  results  of  vast  moment  hang 
on  our  decision  ;  and  did  I  entertain  a  single 
doubt,  I  would  pause  and  reflect  still  further. 
But  I  have  never  for  a  moment  supposed  that 
the  law  and  the  Constitution  could  both  stand 
together.  If  others  can  reconcile  them,  I  shall 
not  regret  it.  But  if  they  find  it  necessary  to 
trifle  with  the  Constitution  in  order  to  uphold 
the  law,  I  cannot  be  a  co-laborer  in  such  a  work, 
whatever  consequences  may  follow.  We  are  of 
opinion  that  the  law  cannot  be  supported  and, 
consequently,  that  the  defendant  was  improp- 
erly convicted. 

Judgment  reversed. 
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THE  PEOPLE  «  McGEE. 

Evidence — Trial  for  Rape — Declarations  of  Fe- 
male Immediately  after  Offense — Competency 
of  Weak-Minded  Person  as  Witness. 

Upon  the  trial  of  an  indictment  for  rape,  the  dec- 
larations of  the  injured  female,  made  immediately 
af  ter  the  alleged  offense.are  not  admissible  evidence 
for  the  prosecution  to  prove  the  offense  committed  : 
and  the  rule  is  the  same  though  it  appear  that  she  is 
incompetent  to  testify  on  account  of  immature  age, 
idiocy  or  other  mental  defect. 

Such  declarations  are  only  competent  where  the 
party  injured  has  given  evidence  as  a  witness,  and 
then  only  upon  the  question  of  her  credibility. 

Where  the  injured  person  is  of  sufficient  age  and 
of  competent  though  weak  understanding,  but  is 
unable  to  talk,  and  can  communicate  and  receive 
ideas  only  by  signs,  she  may  yet  be  sworn  as  a  wit- 
ness, and  examined  through  the  medium  of  a  per- 
son who  can  understand  her,  who  is  to  be  sworn  to 
interpret  between  her  and  the  court  and  jury. 

Citatdons-4  Bl.  Com.,  213 ;  1  Phil.  Ev.,  233,  ed.  1839 : 
1  Hale,  628,  629 ;  1  Hawk.,  41.  sec.  6 :  East,  P.  C.,  446 ; 

1  Chit.  Cr.  L.,  481,  Riley's  ed. ;  1  Leach,  110, 199,  455 ; 

2  Hale,  278,  279 ;  Bull.  N.  P.,  293 ;  9  Carr.  &  P.,  41-48, 
471. 
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ERROR  to  the  Monroe  Oyer  and  Terminer. 
The  defendant  was  convicted  of  rape  com- 
mitted upon  the  person  of  one  Mary  Marshall. 

On  the  trial  it  appeared  that  she  was  an  in- 
mate of  the  poor-house  of  that  county,  about 
thirty  years  of  age,  and  of  imbecile  understand- 
ing. One  of  the  witnesses  considered  her  an 
idiot;  but  the  keeper  of  the  poor-house  testified 
2O*J  that  although  she  *could  not  talk,  she 
had  understanding  enough  to  take  care  of  her 
self,  to  communicate  her  wants,  and  to  render 
much  service  about  the  establishment;  that  she 
communicates  her  ideas  to  others  by  signs.and 
the  witness  said  he  had  no  difficulty  in  con- 
ducting communications  with  her  in  that  man- 
ner upon  ordinary  subjects;  that  she  observes 
things  which  occur  about  her,  and  has  fre- 
quently informed  the  witness  of  them,  by  signs. 
The  affair  occurred  in  the  woods  near  the  high- 
way, whither  she  had  been  taken  by  the  defend- 
ant" and  another  person  in  a  wagon.  Thomas 
Smith,  a  witness  for  the  prosecution,  who  was 
at  the  time  on  horseback  in  the  road,  testified 
that  he  saw  the  defendant  throw  her  down,  and 
place  himself  in  respect  to  her  in  a  situation 
to  commit  the  offense,  and  that  she  repeatedly 
acreamed,  during  the  time  he  saw  them;  but 
he  passed  on  to  give  information  to  others,  and 
could  not  testify  positively  that  the  offense  was 
committed.  Trisket,  the  keeper  of  the  poor- 
house,  was  examined  for  the  prosecution,  and 
testified  that  shortly  after  the  time  mentioned 
by  the  other  witness  he  found  her  near  the 
woods,  her  face  bloody  and  her  clothes  soiled 
with  dirt  behind.  That  on  being  accosted  by 
the  witness  she  commenced  crying.  The  pros- 
ecution then  proposed  to  prove  by  the  witness, 
that  he  inquired  of  her  what  had  happened 
and  that  she,  by  signs  which  he  understood 
and  would  describe,  communicated  to  him  the 
fact  that  she  had  been  violated.  This  evidence 
was  objected  to  by  the  counsel  for  the  defend- 
ant, but  the  objection  was  overruled,  and  the 
evidence,  which  was  to  the  effect  offered,  was 
received,  the  defendant  excepting.  Another 
witness,  who  saw  her  immediately  after  the 
affair  testified  to  by  the  first  witness,  proved 
facts  going  strongly  to  corroborate  the  idea  that 
she  had  been  treated  in  the  manner  charged, 
and  that  she,  by  motions  and  gestures,  indicated 
to  him  that  such  was  the  fact. 

The  court  advised  the  jury,  that  if  they  were 
satisfied  by  the  evidence  that  the  defendant  bad 
perpetrated  the  offense,  they  ought  to  find  him 
guilty.  A  bill  of  exceptions  was  tendered  and 
signed  by  the  judges. 

21*1  *Mr.  E.  Griffin,  for  the  defendant,  in- 
sisted that  the  declarations  of  Mary  Marshall, 
conveyed  by  signs  or  otherwise,  were  not  com- 
petent evidence.  In  an  indictment  for  the  of- 
fense, if  the  injured  female  has  been  sworn,  it 
is  competent  for  the  prosecution  to  show  that 
she  made  complaint  in  season,  and  otherwise 
conducted  in  a  manner  consistent  with  her 
story:  but  her  declarations,  without  oath  to 
establish  the  body  of  the  offense,  cannot  be  re- 
ceived. He  cited  Phil.  Ev.,  18-20;  Brcuee't 
case,  1  Bast,  P.  C.,  443. 

Mr.  J.  W.  Gilbert.  District  Ally.,  for  the 
people.  Evidence  that  the  female  made  com- 
plaint immediately  after  the  injury  has  always 
been  held  admissible.  1  East,  P.  C.,  448,  444; 
1  Hale,  P.  C.,638;  Roscoe.Cr.  Ev.,  21;  Stark. 
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Ev..  pt.  4,  p.  1268.  The  only  cases  in  which 
the  competency  of  such  testimony,  to  identify 
the  defendant  or  define  the  offense,  has  been 
questioned,  are  Reg  v.  Gutteridgea,  9  Carr.  & 
P.,  471,  and  Same  v.  Megson,  Id.,  428.  These 
are  hasty  Nw  Prius  cases,  apparently  not  based 
on  any  authority,  and  should  not  be  permitted 
to  change  an  established  rule  of  evidence. 

The  female  in  this  case  had  sufficient  intelli- 
gence to  render  her  communications  on  such  a 
subject  competent,  though  not  sufficient  to  be 
examined  as  a  witness.  Want  of  understand- 
ing on  account  of  immature  age  in  the  party 
injured  does  not  exclude  her  declarations  (Bra- 
aee's  case),  and  there  is  no  difference  in  prin- 
ciple whether  the  want  of  understanding  arise 
from  immaturity  or  any  other  cause. 

The  communications  were  not  the  less  ad- 
missible for  being  made  by  signs.  See,  John 
Boston's  case,  Leach,  C.  L.,  455.  The  counsel 
also  referred  to  Rex  v.  Clarke,  2  Stark.,  214, 
which  he  said  admitted  the  evidence  to  be 
competent  to  show  that  a  complaint  had  been 
made. 

By  the  Court,  Jewett,  J.  The  trial  of  this 
case  seems  to  have  proceeded  upon  the  ground 
that  the  female,  upon  whom  the  defendant  was 
charged  to  have  committed  the  offense,  was  in- 
competent to  be  sworn  as  a  witness,  by  reason 
of  defect  of  intellect.  *After  the  evi  [*22 
dence  of  Smith,  the  principal  witness,  had  been 
given,  tending  to  show  a  violent  assault  by  de- 
fendant upon  the  female  with  intent  to  commit 
the  offense,  evidence  was  received,  under  ob- 
jection and  exception  to  its  admissibility,  of 
certain  signs  and  motions  made  by  her  to  the 
witness  immediately  after  the  offense  is  sup- 
posed to  have  been  perpetrated,  indicating  to 
the  witness,  who  it  seems  could  understand  the 
purport  and  meaning  of  them,  that  the  offense 
charged  had  been  committed  by  some  person. 
Was  such  evidence  upon  any  ground  admissi- 
ble? It  is  not  denied  butthat.if  the  female  had 
been  a  competent  witness,  had  been  sworn  and 
had  given  her  evidence,  it  would  have  been 
competent  to  prove  by  other  witnesses  her  acts 
and  declarations  immediately  after  the  offense 
was  charged  to  have  been  committed;  not  as 
confirmatory  of  the  truth  or  falsity  of  her  evi- 
dence, but  as  affecting  the  credibility  of  her 
testimony.  4  Bl.  Com.,  213;  1  Phil.  Ev.,  233, 
ed.  1839.  So  the  state  and  appearance  of  the 
female,  marks  of  violence  upon  her  person, 
and  the  torn  and  disordered  state  of  her  dress 
recently  after  the  transaction,  as  in  the  present 
case  to  some  extent,  are  material  circum- 
stances, and  always  admissible  in  evidence, 
whether  she  be  sworn  or  not.  1  Hale,  628,  629; 
1  Hawk.,  41,  sec.  6;  4  Bl.  Com.,  218;  East,  P. 
C..  446. 

It  is  insisted  on  the  part  of  the  people,  that 
when  persons  are  excluded  from  being  wit- 
nesses for  want  of  understanding,  whether  it 
arises  from  immaturity  or  defect  of  intellect, 
evidence  may  be  given  of  their  declarations  as 
to  the  offense  charged. 

It  is  said.  1  Chit.  Cr.  L..  Riley's  ed..  481;  1 
Leach,  110,  199,  "It  was  once  thought  that 
when  the  party  immediately  injured  was  an  in- 
fant of  tender  years,  the  parent*  of  the  child 
might  be  admitted  to  state  the  account  he  had 
given  of  the  transaction  immediately  after  it 

45  «05 


23 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1845 


had  taken  place,  and  that  the  infant  might  be 
examined,  though  not  sworn  (and  so  is  the  au- 
thority of  2  Hale,  278,  279,  Bull.  N.  P.,  293), 
but  both  these  ideas  are  now  rejected,  and  it  is 
fully  established  that  if  the  infant  is  of  com 
petent  discretion,  he  may  be  sworn,  however 
young;  and  if  not,  no  evidence  whatever  can 
be  given  respecting  his  assertions." 

That  being  the  true  rule  in  case  of  a  person 
23*J  immature  in  intellect,  *I  cannot  see  why 
the  reason  of  the  rule  does  not  apply  with  as 
much  force  to  exclude  all  evidence  of  the  dec- 
larations, assertions  or  signs  made,  supposed 
to  communicate  ideas,  by  a  person  who  is  in- 
competent to  be  sworn  as  a  witness  by  reason 
of  idiocy,  or  weakness  of  intellect  for  any 
cause,  as  evidence  of  the  commission  of  the  of- 
fense, or  to  affect  the  credit  of  any  other  wit- 
ness. I  do  not  understand  the  objection  as  go- 
ing against  any  evidence  of  the  appearance  and 
condition  of  the  female  at  the  time,  but  only  as 
against  communications  made  by  her  to  the 
witness,  by  which  she  informed  him  of  particu- 
lar injuries  inflicted  upon  her,  tending  to  prove 
forcible  sexual  connection,  or  from  which  it 
could  properly  be  inferred. 

The  evidence  of  Trisket  proceeded  upon  the 
idea  that  the  female  was  of  sense  sufficient  to 
have  intelligence  conveyed  to  her,  and  to  com- 
municate intelligence  to  the  witness,  by  signs 
and  motions.  Trisket  testified  that  she  was 
not  a  fool.  She  could  not  talk,  but  could  make 
signs  and  had  understanding  enough  to  take 
care  of  herself,  to  communicate  her  wants, 
and  to  render  much  service  at  the  poor-house, 
of  which  she  was  an  inmate.  She  observed 
things  that  occurred  about  her,  frequently  in- 
formed witness  of  them  by  signs,  and  that  he 
was  able  to  comprehend  her  signs,  and  had  no 
difficulty  in  carrying  on  ordinary  conversation 
with  her,  etc.  I  see  no  reason,  from  the  ac- 
count given  of  her  by  this  witness,  why  she 
was  not  competent  as  a  witness  to  give  evi- 
dence, through  the  medium  of  this  witness  as 
an  interpreter,  by  signs.  What  more  reason 
would  it  require  to  give  evidence  under  oath, 
than  t6  give  facts  without  being  sworn?  The 
only  question  in  the  admission  of  her  as  a  wit- 
ness was,  had  she  sufficient  reason?  If  she  had 
sufficient  reason  to  have  intelligence  conveyed 
to  her  by  the  witness,  and  to  communicate 
facts  to  the  understanding  of  the  witness,  al- 
though she  was  not  able  to  talk  or  write,  she 
could  have  been  sworn  and  testified  through 
him  by  signs. 

In  John  Ruatoris  case,  1  Leach,  455,  "A  man 
deaf  and  dumb  from  his  birth  was  offered  as 
a  witness  on  the  part  of  the  public  on  in- 
formation for  grand  larceny.  Martha  Huston, 
his  sister,  being  examined  on  the  wir  dire,  it 
24*]  appeared  that  she  and  *her  brother,  for 
a  series  of  years,  had  been  able  to  understand 
each  other  by  means  of  certain  arbitrary  signs 
and  motions,  which  necessity  had  invented  be- 
tween them.  She  acknowledged  that  these 
signs  were  not  significant  of  letters,  syllables, 
words  or  sentences,  but  were  expressive  of 
general  propositions  and  entire  conceptions  of 
mind;  and  that  the  subject  of  their  conversa- 
tion had  been  generally  confined  to  the  do- 
mestic concerns  and  familiar  occurrences  of 
life.  She  believed,  however,  that  her  brother 
had  a  perfect  knowledge  of  the  tenets  of  Chris- 
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tianity,  and  was  certain  that  she  could  com- 
municate to  him  true  notions  of  the  moral  and 
religious  nature  of  an  oath,  and  of  the  tem- 
poral dangers  of  perjury.  The  witness  was  ob- 
jected to  but  admitted  by  the  court,  and  sworn 
in  the  usual  form.  Martha  Ruston  was  sworn 
well  and  truly  to  interpret  to  John  Ruston  the 
questions  and  demands  made  by  the  court  to- 
him,  and  his  answers  made  to  them." 

It  should,  however,  be  understood,  that  I  do 
not  place  my  opinion  as  to  the  admissibility  of 
the  evidence  objected  to,  upon  the  question 
whether  the  female  witness  was  competent  to 
testify,  or  not.  In  either  case,  I  consider  the 
evidence  inadmissible  upon  principle.  The 
view  I  have  taken  of  it,  I  think  is  sustained 
by  recent  cases  in  the  English  courts;  Reg  v. 
Gutlridges,  9  Carr.  &  P. ,  471 ;  Reg  v.  Megson, 
Id.,  418;  and  I  do  not  doubt  that  the  true  rule 
is,  that  when  the  person  upon  whom  the  of- 
fense is  charged  to  have  been  committed  is 
incompetent,  by  reason  of  infancy,  idiocy,  in- 
sanity and  the  like,  to  be  sworn  and  give  evi- 
dence as  a  witness,  that  no  evidence  of  the 
assertions  or  declarations  of  such  person,  de- 
scriptive of  the  offense  or  the  offender,  can  be 
received  in  evidence;  and  that  the  declarations 
of  the  person  upon  whom  the  injury  has  been 
inflicted  in  relation  to  it  are  only  proper  to  be 
given  in  evidence  to  affect  the  credibility  of 
the  person,  after  having  testified  in  the  cause. 
I  think  the  objection  was  well  taken. 

The  judgment  of  the  Court  of  Oyer  and  Ter- 
miner  must  be  reversed. 

Cited  ln-41  N.  Y.,  270 ;  32  Ind.,  82 ;  38  Ind.,  41 ;  35 
Am.  Rep.,  609 ;  35  Ohio  St.,  280 ;  38  Am.  Rep.,  369 ;  11 
Neb.,  280:  9  N.  W.  Rep.,  40. 


*CARMAN  «.  NEWELL.       [*25 

Practice  in  Justice  Court — Less  Than  Six  Jurors 
—  When  Justice  Not  Disqualified  by  Affinity. 

An  agreement  by  the  parties.  In  a  justice's  court, 
for  the  trial  of  a  cause  by  a  jury  of  less  than  six 
Jurors  is  (rood,  though  not  made  until  after  the  re- 
turn of  the  venire  and  when  the  jury  is  drawn,  if  the 
parties  proceed  to  trial  pursuant  to  such  agreement. 

Where  it  was  objected  that  the  justice  could  not 
sit  upon  the  trial  of  a  cause,  on  the  ground  that  he 
was  of  kin  to  the  plaintiff,  and  it  appeared  that  the 
brother  of  the  plaintiff  had  married  the  widow  of 
the  justice's  brother,  and  that  she  WHS  dead,  and  it 
did  not  appear  that  there  was  any  issue  of  such  mar- 
riage, it  was  held  that  the  justice  was  not  disquali- 
fied by  reason  of  affinity. 

Citations— 2  R.  S.,  243,  sec.  95 ;  275,  sec.  2 ;  21  Wend.. 
63:7  Cow.,  478,  n.  o;  1  Hill,  654 ;  18  Wend.,  141 ;  0 
Hill,  125. 

ERROR  to  the  Dutchess  C.  P.  Carman  sued 
Newell  before  a  justice  and  recovered  $25 
damages,  and  costs;  which  judgment  the  C.  P. 
reversed  upon  certtorari,  and  the  plaintiff 
brought  error  to  this  court.  The  suit  before 
the  justice  was  for  fraud,  and  upon  a  fraudu- 
lent warranty  respecting  the  qualities  of  a  horse 
purchased  by  the  plaintiff  of  the  defendant; 
and  the  defendant  plead  the  general  issue.  The 
cause  was  tried  by  a  jury  consisting  of  four 
jurors.  Nothing  is  stated  in  the  return  as  to 
any  agreement  respecting  the  number  of  ju- 
rors, before  the  venire  was  issued,  or  as  to  the 
contents  of  the  venire;  but  it  appears  that  at 
the  time  of  the  drawing  of  the  jury,  after  the 
return  of  the  venire,  the  defendant's  attorney 
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proposed  and  the  plaintiff's  consented  that  the 
jury  should  consist  of  four,  and  that  four  only 
were  drawn  and  sworn  accordingly.  The  de- 
fendant then  asked  the  justice  to  dismiss  the 
suit,  for  the  reason  that  he,  the  justice,  was  of 
kin  to  the  plaintiff;  and  he  proved  by  wit- 
nesses sworn  upon  that  question,  that  John 
Carman,  a  brother  of  the  plaintiff,  had  mar- 
ried the  widow  of  a  deceased  brother  of  the 
justice,  and  that  she  was  now  dead.  The  ap- 
plication to  dismiss  was  refused.  Evidence  on 
both  sides  was  then  given  upon  the  issue  be- 
tween the  parties,  and  the  jury  found  for  the 
plaintiff. 

Mr.  Richard  Peck,  for  plaintiff  in  error. 

Mr.  William  Eno,  for  defendant  in  error. 

26*]  *By  the  Court,  Jewett.  J.  The  defend- 
ant in  error  has  made  several  points  on  which 
he  relies  to  sustain  the  judgment  of  reversal  of 
the  justice's  judgment.  1.  That  it  was  error, 
because  the  suit  was  tried  by  only  four  jurors. 
The  Statute  2  R.  S.,  243,  sec.  95,  enacts  that 
"  The  parties  may  agree  upon  any  number  of 
jurors  less  than  six  to  try  the  cause;  and  the 
justice  shall  direct  in  the  venire  the  summon- 
ing of  so  many  jurors  as  shall  be  double  the 
number  so  agreed  on."  Whether  the  parties 
agreed  on  the  number  of  four  jurors  to  try  the 
cause  before  the  venire  was  issued,  or  whether 
it  was  issued  to  summon  eight  jurors  accord- 
ing to  the  provision  of  the  statute  in  such 
cases,  does  not  clearly  appear  by  the  return  of 
the  justice;  I  infer,  however,  from  the  return, 
that  the  agreement  was  made  for  a  trial  by 
four  instead  of  six  at  the  time  the  jury  was 
being  called  by  the  justice.  But  it  was  suffi- 
cient if  made  at  that  time.  A  party  cannot  be 
permitted  to  avail  himself  of  such  an  objec- 
tion after  trial.  If  anything,  it  was  an  irregu- 
larity which  it  was  competent  for  the  parties 
to  waive,  as  they  did  in  this  case. 

2.  It  is  insisted  that,  the  justice  was  disquali- 
fied from  sitting  to  try  the  cause  by  reason  of 
his  affinity  to  the  plaintiff.  The  Statute  2  R. 
8.,  275,  sec.  2,  enacts  that  "  No  judge  of  any 
court  can  sit  as  such  in  any  cause  to  which  he 
is  a  party,  or  in  which  he  is  interested  or  in 
which  he  would  be  excluded  from  being  a 
juror  by  reason  of  consanguinity  or  affinity  to 
either  of  the  parties."  The  statute  extends  to 
a  justice  sitting  on  the  trial  of  a  civil  cause. 
Edwards  v.  Russell.  21  Wend.,  63. 

"Affinity"  is  defined  to  be,  "The  relation 
contracted  by  marriage  between  a  husband 
and  his  wife's  kindred,  and  between  a  wife  and 
her  husband's  kindred,  in  contradistinction 
from  consanguinity, or  relation  by  blood."  The 
affinity  which  is  a  ground  of  principal  chal- 
lenge to  the  array,  must  be  a  subsisting  affinity 
at  the  time  of  the  challenge.  In  this  case  the 
widow  of  the  justice's  brother,  who  became 
the  wife  of  the  plaintiff's  brother,  was  proved 
to  be  dead,  and  there  was  no  evidence  that 
there  was  issue  of  the  marriage. 

It  has  been  adjudged,  that  "  It  is  no  princi- 
pal cause  of  challenge  to  a  juror  that  he  hath 
married  the  party's  mother,  if  she  be  dead 
27*]  *without  issue,"  for  "  the  cause  ceasing, 
the  effect  doth  likewise  cease."  Cain  v.  Ing- 
ham,  7 Cow., 478,  n.  A;  Footv.  Morgan,  1  Hill. 
654.  The  justice  was  not.  therefore,  disquali- 
fied by  reason  of  affinity  to  the  plaintiff. 
DEN  10  1. 


The  remaining  point  raised  is,  that  the  evi- 
dence did  not  sustain  the  action.  There  was 
evidence  on  both  sides  fit  and  proper  for  the 
consideration  of  the  jury.  The  'verdict  is  not 
entirely  unsupported  by  evidence.  The  judg- 
ment of  the  justice  should  not  have  been  re- 
versed on  the  ground  that  there  was  no  evi- 
dence to  support  the  verdict.  Noyes  v.  Hewett, 
18  Wend.,  141;  Baldunn  v.  Delevan,  2  Hill,  125. 

The  judgment  of  the  C.  P.  must  be  reversed 
and  that  of  the  justice  affirmed. 
Cited  in— 2  Barb.  Ch.,  334  ;  3  How.  Pr.,  88. 


HAVENS  ET  ux.  v.  VAN  DEN  BURGH. 

Wills — Presumption  of  Revocation,  from  Mar- 
riage and  Birth  of  CJiild — Exists  in  Case  Where 
Testator  Had  Children  by  Former  Wife — Evi- 
dence to  Rebut  Presumption. 

Marriage  and  the  birth  of  a  child  are  an  implied 
revocation  of  a  will  previously  made,  disposing'  of 
the  testator's  whole  estate,  where  there  ia  no  pro- 
vision in  or  out  of  the  will  for  such  new  relations. 

This  rule  applies  as  well  to  a  case  where  the  tes- 
tator had  children  by  a  former  wife  who  are  pro- 
vided for  in  the  will,  as  where  he  was  without  chil- 
dren at  the  time  it  was  executed. 

The  presumption  of  a  revocation  may  be  repelled 
by  circumstances  showing  that  the  testator  intend- 
ed the  will  to  stand,  notwithstanding  the  change  in 
his  family ;  but  the  existence  of  an  unexecuted 
will,  found  among  the  papers  of  the  testator  in  the 
hands  of  his  executor,  but  which  was  not  in  the  tes- 
tator's handwriting,  which  was  similar  in  most  of 
its  provisions  with  the  one  which  had  been  executed, 
but  by  which  the  after-born  child  was  provided  for, 
where  there  was  no  proof  of  the  circumstances  un- 
der which  the  unexecuted  paper  was  prepared,  and 
it  was  not  shown  why  it  was  not  executed,  was  held 
not  to  rebut  the  presumption  of  a  revocation. 

EJECTMENT  for  land  in  the  County  of 
LJ  Greene,  tried  before  Parker,  C.  Judge,  at 
the  Greene  Circuit,  in  September,  1844. 

It  was  admitted  on  the  trial  that  Rykert  Van 
Den  Burgh  died  seised  of  the  premises  in  ques- 
tion, in  September,  1807,  leaving  seven  chil- 
dren, of  whom  Hannah  Havens,  one  of  the 
plaintiffs,  *and  who  is  the  wife  of  the  [*28 
other  plaintiff,  was  one.  She  was  born  in  No- 
vember, 1806,  and  was  the  only  issue  of  H.Van 
Den  Burgh  by  his  second  marriage,  which  took 
place  in  January,  1806.  The  other  six  children, 
two  sons  and  four  daughters,  were  born  of  a 
former  marriage;  the  defendant  is  one  of  these 
sons. 

In  July,  1805,  Rykert  Van  Den  Burgh  then 
being  a  widower,  made  his  last  will  and  testa- 
ment duly  attested,  whereby  he  devised  in  fee 
and  bequeathed  all  his  estate  real  and  personal, 
except  certain  legacies  afterwards  mentioned, 
to  his  eldest  son,  Henry  (the  defendant), charged, 
however,  with  the  suitable  maintenance  of  his 
two  youngest  daughters,  until  they  should  re- 
spectively marry,  and  with  their  education. 
He  directed  that  the  defendant,  out  of  the  es- 
tate devised  to  him,  should  maintain  his  oth- 
er son,  Peter,  until,  the  latter  nhould  request 


NOTE.—  Will*— Revocation— MurriaQt  and  birth  of 
rhilil.  <t*  an  im]>Ht<l  rcrvcatbm.  In  support  of  the 
doctrine  of  the  above  «we  of  Havens  v.  Van  Den 
Munrh.  nee  Brush  v.Wllklns.  4  Johns,  rh..  506 ;  Sher- 
ry v.  Ix)zier,  1  Hradf.  Surr..  4a7 ;  Bloomer  v.  Bloom- 
er, 2  Hradf.  Surr..  339;  Bancroft  v.  Iv«-8,  .'Hiniy,  M7 ; 
Walker  v.  Hall.  34  Pa.  St..  4KJ:  Fxl  ward's  Amx-al. 
47  Pa.  St..  144  ;  Warner  v.  Ifc-ach.  4  (tray,  1«J;  4  Kent, 
Com.,  51K  KJ7,  and  authorities  cited.  S»-e,  also,  1 
Jarm.  wills.  122-12B.  Statutes  In  many  of  the  State* 
control  the  matter. 
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the  former  to  convey  to  him  an  undivided  half 
of  all  the  estate  so  devised  and  bequeathed  to 
him,  which  when  so  requested  he  was  required 
to  do,  upon  receiving  from  Peter  the  sum  of 
$30,  and  thereafter  the  portion  of  the  estate 
so  conveyed  to  Peter  was  to  be  chargeable 
with  the  support  of  the  testator's  youngest 
daughter  Maria.  He  then  gave  legacies  of  £50 
each  to  his  two  daughters,  Elizabeth  who  was 
married,  and  Catryntie,  both  to  be  on  interest 
from  the  date  of  his  will,  and  the  former  to  be 
paid  in  one  year  after  his  decease,  and  the  lat- 
ter within  one  year  after  her  marriage;  but 
this  last  was  not  to  be  required  to  be  paid  soon- 
er than  one  year  after  his  decease;  and  lega- 
cies of  £70  to  each  of  his  youngest  daughters 
Lena  and  Maria,  to  be  paid,  with  interest  from 
the  same  time,  within  one  year  after  their 
marriage  respectively;  and  upon  the  marriage 
of  each  of  his  three  unmarried  daughters,  his 
executors  were  to  furnish  them  with  an  out- 
setting  equal  to  that  which  he  had  given  to 
Elizabeth  upon  her  marriage.  He  empowered 
his  executors,  at  their  discretion,  to  sell  certain 
designated  parcels  of  his  real  estate,  to  enable 
them,  with  his  personal  effects,  to  pay  the 
aforesaid  legacies.  He  also  gave  to  his  four 
daughters  his  negro  woman,  a  slave,  with 
power  to  his  executors,  in  their  discretion,  to 
sell  her  and  divide  the  money  equally  among 
29*]  his  *said  daughters;  and  he  appointed 
A.  Van  Dyck  and  two  other  persons  his  exec- 
utors. 

Upon  this  state  of  facts  the  plaintiff,  upon  a 
former  trial,  claimed  to  recover  in  the  right  of 
Hannah  Havens  an  undivided  seventh  part  of 
the  premises  in  question,  upon  the  ground  that 
the  intermarriage  of  the  testator  and  the  birth 
of  the  plaintiff  Hannah  Havens,  operated  as  an 
implied  revocation  of  his  will.  But  the  circuit 
judge  before  whom  that  trial  was  had  being  of 
a  different  opinion,  nonsuited  the  plaintiff. 
Upon  an  exception  taken  the  plaintiff  moved, 
at  the  Jauuary  Term,  1844,  to  set  aside  the 
nonsuit;  which,  after  argument,  was  granted; 
Bronson,  J.,  delivering  the  opinion  of  the  court 
as  follows: 

"Marriage  and  the  birth  of  a  child  are  events 
of  great  importance  in  a  man's  life,  and  such 
as  usually  effect  a  powerful  influence  upon  the 
final  disposition  of  his  property.  If  he  has 
previously  made  a  will  disposing  of  the  whole 
estate,  without  any  provision  in  or  out  of  the 
instrument  looking  to  the  contingencies  of 
afterwards  having  a  wife  and  child,  the  hap- 
pening of  those  events  affords  very  strong  pre- 
sumptive evidence  of  a  change  of  intention  in 
relation  to  the  disposition  of  his  property;  and 
on  this  ground  rests  the  doctrine  of  an  implied 
revocation  of  the  will.  That  there  may  be  such 
a  revocation,  is  not  denied  by  the  defendant's 
counsel;  but  it  is  said  that  the  rule  only  applies 
where  the  testator  was  a  bachelor  or  without 
children  at  the  time  the  will  was  made.  There 
are  some  dicta  in  the  books  to  that  effect;  but 
I  do  not  find  that  any  case  has  ever  turned 
upon  that  distinction.  Terby  v.  Terby,  3  Call, 
334,  upon  which  the  counsel  so  strongly  relies, 
turned  upon  its  own  peculiar  circumstances. 
The  testator  had  declared  that  his  first  chil- 
dren, who  were  devisees  in  the  will,  should  not 
be  injured  by  the  second  marrige;  and  in  his 
last  illness  he  refused  to  alter  the  will,  though 
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he  expressed  the  intention  of  making  some  al- 
terations when  he  got  well.  Having  thus  re- 
ferred to  and  refused  to  alter  the  will,  after  the 
change  of  circumstances  from  which  a  change 
of  intention  might  otherwise  have  been  in- 
ferred, the  court  thought  it  impossible  to  pre- 
sume a  revocation.  Although  the  change  of 
circumstances  is  less  striking  where  there  were 
children  at  the  time  the  *will  was  made  [*3O 
than  it  is  where  there  were  none,  still,  in  the 
absence  of  any  fact  tending  to  rebut  the  pre- 
sumption, it  can  hardly  be  doubted,  in  either 
case,  that  the  subsequent  marriage  and  birth 
of  a  child  would  work  a  change  of  intention  in 
relation  to  the  disposition  of  the  property.  If 
we  admit  the  doctrine  of  implied  revocations 
at  all,  I  do  not  see  how  we  can  stop  short  of 
saying  that  the  will  is  gone  whenever  marriage 
and  issue  follow,  unless  there  is  something  in 
the  case  from  which  it  can  be  reasonably  in- 
ferred that,  notwitstanding  the  new  relations 
of  the  testator,  it  was  still  his  intention  that  the 
will  should  stand. 

"In  this  case  we  have:  1.  A  will  disposing 
of  the  whole  estate  lo  the  six  children  then  in 
being,  by  name;  2.  The  subsequent  marriage 
and  birth  of  a  child,  who  is  the  plaintiff  in  this 
suit;  3.  No  provision,  either  by  the  will  or  in 
any  other  form,  has  been  made  for  that  child; 
if  the  will  stands  she  gets  nothing;  and  4.  There 
is  nothing  in  the  case  tending  in  the  slightest 
degree  to  show  that  a  future  marriage  was  in 
the  mind  of  the  testator  at  the  time  the  will  was 
made;  or  that  he  afterwards  intended  the  will 
should  prevail,  notwithstanding  his  new  rela- 
tion to  a  person  having  an  equal  claim  upon 
his  affections  and  bounty  with  those  to  whom 
the  property  had  been  given.  In  such  a  case  I 
think  we  must  conclude  that  the  will  no  longer 
spoke  the  mind  of  the  testator  in  relation  to 
the  final  disposition  of  his  estate.  The  ques- 
tion was  fully  considered  by  the  Chancellor  in 
Brush  v.  Wilkins,  5  Johns.  Uh.,  506,  and  on  a 
review  of  most  of  the  cases  he  came  to  the  con- 
clusion that  a  subsequent  marriage  and  birt 
of  a  child  amounted  to  an  implied  revocatior 
of  the  will.  There  is  nothing  in  the  case  befor 
us  to  bring  it  within  any  established  exceptioi 
to  the  general  rule,  and  1  think  the  plaintiff 
was  improperly  nonsuited.  I  have  not  gone 
more  at  large  into  the  question,  for  the  reason 
that  since  the  statute  providing  for  all  future 
cases,  the  subject  has  in  this  State  lost  much 
of  its  interest.  New  trial  granted." 

Upon  the  second  trial  the  foregoing  facts 
were  again  admitted,  and  a  motion  for  a  non- 
suit having  been  denied,  in  conformity  with 
the  preceding  opinion,  the  defendant  offered 
in  evidence  the  following  additional  facts, 
which  his  counsel  insisted  were  *suffl-  [*31 
cient  to  rebut  the  presumption  of  a  revocation 
of  the  will,  viz. :  that  Mr.  Van  Dyck,  one  of  the 
executors,  was  a  lawyer  and  transacted  all  the 
legal  business  of  the  testator  and  drew  the  will; 
that  he  and  the  other  executors,  all  being  now 
deceased,  caused  the  will  to  be  proved  and  act- 
ed under  it  in  the  settlement  of  the  estate;  that 
among  the  papers  of  the  estate  in  the  hands  of 
Mr.  Van  Dyck  as  executor,  there  had  been  found 
a  paper  without  date,  in  his  handwriting,  pur- 
porting to  be  an  unexecuted  and  unfinished 
draft  of  a  will  of  Rykert  Van  Den  Burgh, 
which  was  offered  in  evidence.  The  disposition 
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of  the  testator's  property  contained  in  this  pa- 
per corresponded  in  most  respects  with  the 
executed  will;  all  the  real  and  personal  estate 
being  in  the  first  place  devised  and  bequeathed 
to  his  two  sons,  subject  to  the  payment  of  leg- 
acies; but  the  plaintiff  Hannah  was  to  be  main- 
tained and  educated  at  the  expense  of  the  de- 
fendant, until  she  should  come  of  age;  and  all 
the  daughters,  including  Hannah,  were  to  have 
legacies  of  £50  each,  and  she  was  to  be  fur- 
nished with  an  outselling  like  the  others  at 
her  marriage,  aad  to  share  with  her  sisters  in 
the  proceeds  of  the  sale  of  the  slave.  The  de- 
fendant also  offered  to  prove  the  payment  by 
the  executors  and  the  devisees  of  the  several 
legacies  mentioned  in  the  will  of  the  testator, 
and  that  they  had  provided  for  the  maintenance 
and  education  of  Hannah  and  the  support  of 
her  mother,  and  that  they  paid  to  Hannah, 
shortly  before  her  intermarriage  with  the 
plaintiff,  Peter  Havens,  a  sum  equal  to  that 
mentioned  as  a  legacy  to  her  in  the  unexecuted 
instrument.  He  also  offered  to  prove  that  the 
testator,  when  he  made  his  will  and  at  the  time 
of  his  death,  was  seised  of  other  real  estate  be- 
sides the  premises  in  question,  of  the  value  of 
$4,000  in  the  whole.  The  plaintiffs'  counsel 
objected  to  all  the  evidence  so  offered,  and  the 
circuit  judge  excluded  the  same;  and  under 
his  direction  the  jury  found  a  verdict  for  the 
plaintiffs. 

The  defendant  again  moved  for  a  new  trial 
on  a  bill  of  exceptions. 

Messrs.  K.  Miller  and  H.  Hogeboom,  for 
the  defendant,  insisted  that  the  evidence  of- 
fered should  have  been  received.  Where  an 
32*]  implied  Revocation  is  relied  on,  any  fact 
having  a  tendency  to  rebut  such  implication  is 
competent.  By  the  unexecuted  paper,  the  tes- 
tator did  not  attempt  to  alter  the  destination  of 
the  real  estate;  that  was  to  go  to  the  sons  as  in 
the  former  will ;  and  the  only  difference  is  that 
provision  was  made  for  the  after-born  daugh- 
ter. This  attempt  to  modify  the  former  will 
recognizes  its  existence  and  validity.and  proves 
that  it  was  in  the  knowledge  and  recollection 
of  the  testator,  and  he  suffered  it  to  stand  as 
his  will.  Brady  v.  Cubit,  Doug.,  39;  1  Eq-.  Cas. 
Abr.,413;  Terby  v.  Yerby,  3  Call. ,  834 ;  Brush 
v.  Wilkins,  4  Johns.  Ch.,  506;  Johnson  v.  John- 
ton,  I  Phil.,  447. 

Mr.  R.  W.  Peckham,  for  plaintiffs. 

Per  Curiam.  It  was  not  offered  10  be 
proved  that  the  testator  ever  saw  or  heard  of 
the  unexecuted  paper.  It  was  not  in  his  hand- 
writing, and  it  did  not  appear  when  it  was  pre- 
pared, or  why,  if  prepared  at  his  request,  it 
was  not  executed.  There  is  a  failure  in  the  of- 
fer to  connect  him  with  the  paper,  and  we  can- 
not indulge  in  conjecture  concerning  it.  If. 
however,  it  had  appeared  to  have  been  dictated 
by  him.it  would  not  have  had  the  effect  claimed 
for  it  by  the  defendant.  Slight  circumstances 
in  some  cases  have  been  held  sufficient  to  de- 
stroy the  presumption  of  a  revocation,  arising 
out  of  a  change  in  the  testator's  family;  but 
the  acts  set  up  in  this  case,  if  they  have  any 
bearing,  tend  rather  to  sustain  than  to  detract 
from  the  legal  presumption.  The  paper  in 
question  does  not  profess  to  be  an  addition  to 
or  qualification  of  the  will  already  made,  but, 
if  executed,  It  would  have  been  a  complete  sub- 
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stitute  for  it.  The  sons  were,  indeed,  to  have 
the  same  property,  including  the  premises  in 
question,  but  with  other  and  increased  charges 
upon  it;  and  the  plaintiff  was  to  be  provided 
for.  The  paper  affords  no  countenance  to  the 
idea  that  the  testator  preferred  the  old  will  to 
the  application  of  the  law  in  cases  of  intestacy, 
in  the  disposition  of  his  estate. 

The  other  evidence  offered  related  to  the  acts 
of  other  persons,  subsequent  to  the  execution 
of  the  will  and  the  death  of  the  testator,  which 
appear  to  have  no  bearing  upon  the  question  of 
revocation.  *Perhaps  they  might  afford  [*33 
a  ground  of  equitable  relief  to  the  defendant 
by  compelling  a  return  of  what  he  had  expend- 
ed for  the  plaintiff;  but  upon  the  question  of 
title  they  do  not  seem  to  be  material. 

New  trial  denied. 

Cited  in— 3  Duer.  562. 


RUTHERFORD  v.  RUTHERFORD. 

Proof  of  Will— Testator's  Request  to  Subscribing 
Witness— Evidence  as  to — Declaration  of  Tes- 
tator. 

Where,  in  ejectment,  one  of  the  attesting  witness- 
es swore  that  he  subscribed  the  will  under  which 
the  defendant  claimed,  at  the  request  of  the  other 
witness,  made  in  the  testator's  presence,  and  that 
the  testator  himself  said  nothing  to  him  on  the  sub- 
ject, but  the  other  witness  testified  that  the  testator 
did  make  the  request  to  the  first  mentioned  witness, 
and  the  plaintiff  who  claimed  in  hostility  to  the  will 
offered  to  prove  by  another  person  that  the  testator 
did  not  at  the  time  say  anything,  it  was  held  that 
such  testimony  should  have  been  received. 

Where  the  request,  by  the  testator,  to  one  of  the 
attesting1  witnesses  to  become  such,  was  not  person- 
al and  direct,  but  was  sought  to  be  inferred,  from  his 
desiring  the  witness  to  be  sent  for  to  attest  the  exe- 
cution of  his  will,  and  from  a  request  made  to  such 
witness  by  another  person  in  the  testator's  presence, 
it  was  held  that  the  question  whether  the  requisite 
request  was  made  ought  to  be  submitted  to  the  jury. 

Whether  the  provision  requiring  the  testator  to 
declare  the  instrument  to  be  his  last  will  and  testa- 
ment, is  satisfied  if  the  declaration  is  made  to  the  at- 
testing witness  in  the  presence  and  hearing  of  the 
testator  by  another  person,  aucere. 

The  declaration  must,  at  all  events,  be  unequivo- 
cal, and  where  it  was  stated  that  the  instrument  was 
his  "  will  or  agreement,"  it  was  held  insufficient. 

It  is  a  fatal  objection  to  the  proof  of  a  will,  if  one 
of  the  witnesses  neither  saw  the  testator  subscribe, 
nor  heard  him  acknowledge  his  signature  to  the  in- 
strument. 

T?JECTMENTforlandsin  St.  Lawrence  Co., 
-U  tried  before  Willard,  C.  Judge,  at  the  cir- 
cuit for  that  county,  in  February,  1844. 

Richard  Rutherford  died  seised  of  the  prem- 
ises in  question  in  January.  1843.  The  plaint- 
iff was  one  of  his  children  and  heirs,  and  he 
was  also  the  grantee  of  two  other  of  his  heirs, 
and  he  claimed  to  recover  an  undivided  inter- 
est in  the  premises  upon  the  assumption  that 
the  deceased  died  intestate. 
The  defendant  is  the  widow  of  Richard  Ruth- 
erford, and  claimed  to  be  entitled  to  the  pos- 
session of  the  premises  as  a*  devisee  un-  [*34 
der  his  will.  She  produced  a  paper  purport- 
ing to  be  the  last  will  and  testament  of  Richard 
Rutherford,  which  appeared  to  be  subscribed 
by  him.  There  was  no  formal  attestation 
clause,  but  it  waa  subscribed  after  the  words 
"witnessed  by."  at  the  foot  of  the  will,  by  Pe- 
ter Henry  and  John  H.  Rutherford,  as  witness- 
es. She  gave  in  evidence  an  exemplification 
of  the  record  of  the  proof  taken  before  the 
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surrogate  of  St.  Lawrence  Co.,  upon  which  he 
had  admitted  the  will  to  probate,  which  was 
to  the  following  effect.  Peter  Henry,  one  of 
the  witnesses,  swore  that  the  testator,  in  his 
last  illness,  and  two  days  before  his  death,  re- 
quested the  witness  to  draw  his  will ;  upon 
which  he  drew  the  paper  propounded,  accord- 
ing to  instructions  given  him  by  the  testator  ; 
that  the  testator  read  it  over,  and  the  witness 
also  read  it  aloud  to  him  ;  and  he  pronounced 
it  right,  and  signed  it  in  the  presence  of  the 
witness,  and  requested  the  witness  to  sign  it, 
which  he  accordingly  did  in  the  form  above 
stated  ;  and  the  testator  then  requested  that 
John  H.  Rutherford,  the  other  witness,  who, 
though  not  present,  was  supposed  to  be  in  the 
house,  should  be  sent  for,  and  desired  his  wife 
to  go  and  call  him;  that  he  (J.  H.  Rutherford) 
came  in  shortly  after,  and  the  witness  told  him 
that  the  paper  was  Richard  Rutherford's  '  'will 
or  agreement;"  that  the  testator  spoke  and  re- 
quested him  to  sign  it,  which  he  did. 

John  H.  Rutherford  testified  that  he  was  at 
testator's  barn  when  he  was  informed  by  one 
Gideon  Rutherford  that  he  was  wanted  in  the 
house,  upon  which  he  went  into  the  room 
where  the  testator  was  lying,  when  witness' 
mother,  who  was  in  attendance,  told  him  they 
were  making  a  will  and  wanted  him  to  sign  it 
as  a  witness;  that  the  witness  inquired  of  Mr. 
Henry  what  it  was  they  wanted  him  to  sign, 
who  replied  that  it  was  "  the  will  or  agree- 
ment" of  Richard  Rutherford,  and  that  he  (R. 
Rutherford)  wished  him  to  sign  it,  and  he  did 
so.  That  the  testator  said  nothing  to  the  wit- 
ness and  the  witness  made  no  remark  to  him. 
He  said  he  did  not  hear  the  paper  read,  and  did 
not  see  the  testator  sign  his  name,  and  had  not 
seen  him  before  on  that  day. 

The  plaintiff's  counsel  objected  to  the  read- 
35*]ing  of  the  will  in  *evidence,  insisting  that 
it  was  not  proved  to  have  been  duly  executed, 
but  that,  on  the  contrary,  it  appeared  that  the 
requirements  of  the  statute  had  not  been  com 
plied  with,  and  particularly  that  it  was  not  sub 
scribed  by  the  testator  in  the  presence  of  the 
two  witnesses,  nor  acknowledged  by  him  in 
their  presence  to  have  been  so  subscribed,  and 
that  he  had  not  declared  it  to  be  his  will  in  the 
presence  of  the  attesting  witnesses.  The  cir- 
cuit judge  overruled  the  objections.  The 
plaintiff's  counsel  then  offered  to  prove  by  an- 
other witness  that  the  testator  did  not  speak  at 
all  while  the  witness,  J.  H.  Rutherford,  was 
in  the  room,  but  the  circuit  judge  rejected  the 
evidence.  The  testimony  being  closed  the 
circuit  judge,  on  the  motion  of  the  defendant's 
counsel,  nonsuited  the  plaintiff. 

The  plaintiff,  upon  exceptions  taken  to  the 
several  decisions  of  the  circuit  judge,  now 
moved  to  set  aside  the  nonsuit  and  for  a  new 
trial. 

Mr.  James  Edwards,  for  the  plaintiff,  re 
lied  upon  the  same  grounds  taken  at  the  cir- 
cuit. He  cited  Brinckerhoof  v.  Remsen,  8  Paige, 
488,  and  Remsen  v.  Brinckertioff,  26  Wend., 
325.  He  also  insisted  that  the  testimony  offer- 
ed by  the  plaintiff  was  improperly  excluded. 

Air.  P.  Reynolds,  for  the  defendant,  ar 
gued  that  the  declarations  of  the  witness  Henry 
to  Rutherford,  the  other  witness,  at  the  testa 
tor's  bedside,  and  in  his  presence  and  hearing, 
were,  under  the  circumstances,  to  be  taken  as 
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hough  made  by  the  testator  himself;  and  that 
3enry  having  sworn  affirmatively  that  the  tes- 
ator  requested  the  other  attesting  witness  to 
sign,  the  fact  was  to  be  so  taken,  although  that 
witness  did  not  so  understand  it,  or  did  not  rec- 
ollect it,  and  that  these  facts  showed  a  sub- 
stantial compliance  with  the  statute. 

Per  Curiam.  The  question  as  to  the  exe- 
ution  of  this  will  depends  upon  the  validity 
of  the  attestation  of  one  of  the  witnesses.  The 
statute  requires  that  both  should  subscribe  the 
will  at  the  request  of  the  testator.  Henry 
swears  that  the  testator  *personally  re-  [*3O 
quested  J.  H.  Rutherford  to  sign  the  will,  but 
the  latter  declares  that  the  testator  said  nothing 
whatever  to  him.  The  plaintiff  offered  to 
show  by  another  person  that  when  the  will  was 
attested  the  testator  was  silent.  Perhaps  the 
jury  might  have  found,  had  there  been  no  dif- 
ficulty respecting  the  other  requisites  to  the  due 
execution  of  the  will,  that  the  sending  for  J. 
H.  Rutherford  to  be  a  witness,  by  the  testator, 
and  the  request  made  by  Henry  in  the  testa- 
tor's presence  was,  in  effect,  a  request  by  the 
testator;  but  the* plaintiff  had  a  right  to  estab- 
lish the  fact  that  there  was  no  personal  request 
made  by  the  testator  after  J.  H.  Rutherford 
came  into  the  room,  so  that  it  should  depend 
wholly  upon  the  constructive  request,  and  then 
to  have  had  the  question  submitted  to  the  jury. 
For  this  cause  alone  the  nonsuit  must  be  set 
aside.  But  there  are  other  difficulties  in  the 
case.  The  testator  is  required  to  declare  in  the 
presence  of  the  attesting  witnesses  that  the  in- 
strument is  his  last  will  and  testament.  If  it 
should  be  conceded  that  such  a  declaration 
would  be  sufficient  if  made  by  another  person 
in  the  testator's  presence  and  hearing,  the  in- 
formation should  be  distinct  and  unequivocal. 
Here  both  the  witnesses  testify  that  the  words 
were  that  the  paper  was  the  testator's  "will  or 
agreement."  This  is  too  indefinite.  Again, 
the  testator  must  sign  in  the  presence  of  both 
of  the  witnesses,  or  must  acknowledge  his  sig- 
nature in  their  presence.  In  this  case,  as  to 
the  witness  Rutherford,  he  did  neither,  and 
this  seems  to  be  a  fatal  defect  in  the  execution 
of  the  paper. (a) 

Nonsuit  set  aside,  and  new  trial  granted. 

Will— Execution  of— Subscription  and  publication. 
Cited  in— 11  N.  Y.,  227 :  36  N.  Y.,  419 ;  95  N.  Y.,  335 :  2 
Trans.  App.,  17 ;  1  Barb..  530;  13  Barb.,  23;  15  Barb.. 
305 :  1  Redf .,  370  ;  6  Leg.  Obs.,  115. 

Request  to  become  attesting  witness — When  sufficien- 
cy of,  a  question  for  jury.  Explained — 27  N.  Y.,  26. 

Cited  in— 2  Barb.,  205;  5  How.  Pr.,  286;  4  Sandf., 
15 ;  8  Leg.  Obs.,  228 ;  48  Ind..  507 ;  30  Gratt.,  67  ;  32 
Am.  Rep.,  658. 

(a)  In  Chaffee  v.  The  Baptist  Missionary  Conven- 
tion, 10  Paige,  85,  where  the  testatrix's  name,  in  the 
handwriting  of  anotherlperson,  had  been  subscribed 
to  the  will  before  the  attesting  witnesses  were 
called  in.  but  she  distinctly  declared  to  them  both, 
that  the  paper  was  her  last  will  and  testament,  it 
was,  notwithstanding,  held  by  the  Chancellor  not  to 
have  been  legally  executed,  for  the  want  of  its  being 
signed  by  the  testatrix,  or  having  the  testatrix's 
signature  acknowledged  by  her  in  their  presence. 
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Landlord  and  Tenant — Action  for  Use  and  Oc- 
cupation—  When  it  Witt  Lie. 

Assumpsit  for  use  and  occupation  will  not  lie 
where  the  defendant  never  went  into  possession  of 
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the  demised  premises  under  the  lease  or  agreement, 
either  personally  or  by  an  agent  or  under  tenant. 
In  such  a  case,  the  remedy  is  upon  the  lease  or 
agreement. 

Under  the  English  Statute  and  the  former  Statute 
of  this  State,  such  action  would  lie  to  recover  for 
the  whole  term,  provided  the  defendant  once  en- 
tered into  possession  under  the  lease  or  agreement, 
though  he  should  afterwards  leave  the  premises 
vacant :  but  whether  under  the  provision  in  the  Re- 
vised Statutes,  in  which  the  language  is  somewhat 
changed,  a  recovery  could  now  be  had  for  a  longer 
period  than  that  during  which  the  premises  were 
actually  occupied  by  or  under  the  defendant,  quaere. 

Citations-Corn.  Land.  &  T.,  435:  11  Geo.  II..  ch. 
19 :  1  R.  S.,  748.  sec.  26 ;  Steph.  2V.  P.,  2718 ;  Chit. 
Cont.,  374 ;  2  H.  Bl.,  323 :  5  Taunt.,  518,  519 ;  I  Dowl. 
&R.,  205;  4  Taunt.,  45:  5  Bing.  N.  C.,  501;  6  Bing., 
206:  7Carr.  &  P..  335,  610;  1  Cromp.  &  J..  391:  1 
Stark.,  455 ;  1  Cromp.  M.  &  R.,  172 :  3  Ad.  &  Ell.,  659  ; 
3  Carr.  &  P.,  579 : 1  R.  L.,  1813,  p.  444,  sec.  31 ;  3  Wend., 
219;  1  Wend.,  134. 

A  SSUMPSIT  for  the  use  and  occupation  of 
-Q-  a  dwelling-house  in  the  City  of  Albany 
for  two  quarters,  from  May  1,  1842,  to  No- 
vember 1, 1842.  The  cause  was  referred,  and 
it  appears  by  the  report  of  the  referee,  that  the 
defendant  took  a  lease  of  the  house  from  May 
1,  1841,  to  May  1,  1842.  at  the  yearly  rent  of 
$180,  payable  quarterly;  and  there  was  evi- 
dence tending  to  show  that,  shortly  previous 
to  the  expiration  of  said  lease,  the  defendant 
agreed  to  continue  in  possession  as  such  tenant 
for  the  next  year,  to  commence  at  the  expira- 
tion of  the  former  lease;  but  before  the  first 
year  ended,  the  defendant  quit  the  premises, 
and  did  not  afterwards  occupy  them. 

The  referee  reported  for  the  plaintiff ;  which 
report  the  defendant  now  moves  to  set  aside. 

Messrs.  Pruyn  and  Southwick,  for  de- 
fendant. 

Mr.  B.  R.  Wood,  in  person. 

By  t/ie  Court,  Beardsley,  J.  I  shall  as- 
sume, what  perhaps  is  not  very  clearly  proved, 
that  the  defendant  agreed  to  hire  the  premises 
for  the  year  commencing  on  the  first  of  May, 
1842,  at  a  specified  rent  and,  therefore,  that  an 
action  would  lie  on  the  contract.  But  he  did 
38*]  not  in  person  occupy  the  house  *during 
any  part  of  that  time,  nor  is  it  shown  that  he 
did  so  by  an  under  tenant,  agent  or  otherwise. 
Upon  this  the  question  arises  whether  an  ac- 
tion for  use  and  occupation  will  lie,  where 
there  has  been  no  occupation  of  the  premises, 
of  any  description,  by  or  under  the  defendant, 
during  any  part  of  the  term  for  which  they 
were  leased. 

An  action  of  assumpsit  for  use  and  occupa- 
tion would  not  lie  at  common  law.  Com. 
Land.  &  T.,  435.  It  was  first  authorized  by 
the  English  Statute  of  11  Qeo.  II..  ch.  19, 
which  was  followed  at  an  early  period  by  a 
similar  enactment  in  this  State."  The  Revised 
Statutes  provide  that  any  landlord  may  recover 
in  this  form  of  action  "a  reasonable  satisfac- 
tion for  the  use  and  occupation  of  any  lands 
or  tenements,  by  any  person  under  any  agree- 
ment not  made  by  deed."  1  R.  S.,  748,  sec. 
26.  Under  this  statute  the  landlord  is  not  to 
recover  the  rent  agreed  to  be  paid,  but  "a  rea- 
sonable satisfaction"  in  lieu  of  such  rent.  And 
although  an  "agreement"  for  the  use  of  the 
premises  must  be  proved,  or  the  action  will  in 
no  case  lie,  the  landlord  is  not  to  recover  "Bat- 
sfaction"  for  a  breach  of  the  agreement,  but 
"for  the  use  and  occupation"  of  the  premises. 
DEMO  1. 


Looking  at  this  as  an  original  question  on  the 
words  of  the  statute,  I  should  say  it  was  clear, 
beyond  doubt  or  cavil,  that  there  must  be  not 
only  an  "agreement"  to  occupy,  but  an  actual 
"occupation,"  or  the  action  could  not  be  sus- 
tained in  any  case. 

But  the  present  Statute  of  N.  Y.  is  striking- 
ly variant  from  the  14th  section  of  11  Geo.  II., 
ch.  19.  This  section  provides  that  the  action 
for  use  and  occupation  may  be  brought  where 
the  premises  were  held  by  the  defendant  under 
an  agreement  not  by  deed,  as  well  as  where 
they  were  occupied  by  him.  See  the  Stat.  in 
Comyn,  cited  above;  Steph.  N.  P.,  2718; Chit. 
Cont.,  374.  Under  this  statute  the  landlord 
has  often  recovered  for  a  period  of  time  dur- 
ing which  the  premises  were  in  no  sense  occu- 
pied by  the  defendant,  although  they  were 
held  by  him;  and  on  that  distinction  the  re- 
covery was  had.  I  am  aware  that  Ch.  J.  Eyre 
remarked,  in  Naish  v.  Tatlock,  that  the  Statute 
of  11  Geo.  II.,  "meant  to  provide  an  easy  rem- 
edy, in  the  simple  case  of  actual  occupation, 
leaving  other  more  'complicated  cases  [*39 
to  their  ordinary  remedy."  2  H.  Bl.,  323.  But 
this  has  been  regarded  as  too  narrow  a  con- 
struction of  the  statute,  which  allows  the  ac- 
tion to  be  brought  where  premises  were  held 
as  well  as  where  they  were  occupied  by  the 
defendant.  Thus,  in  Whitehead  v.  Clifford, 
Gibbs,  Ch.  J.,  said:  "The  action  for  use  and 
occupation  depends  either  upon  actual  occu- 
pation, or  upon  an  occupation  which  the  de- 
fendant might  have  had,  if  she  had  not  volun- 
tarily abstained  from  it."  5  Taunt.,  518.  To 
the  same  effect  is  the  remark  of  Abbott,  Ch. 
J..  in  Oibson  v.  Courthope,  1  Dowl.  &  R.,  205. 
"It  is  not  necessary,"  he  said,  "there  should 
be  an  occupation  in  fact  to  sustain  the  action 
for  use  and  occupation.  Many  instances  have 
occurred  where  a  person  being  in  the  occupa- 
tion has  quitted  before  his  time,  and  has  been 
sued  in  an  action  for  use  and  occupation  for 
the  quarter  or  half  year,  as  the  case  may  be, 
though  there  has  been  no  occupation  for  the 
whole  period."  In  Baker  v.  Holtpzaffett,  4 
Taunt. ,  45.  the  defendant  had  agreed  to  take 
a  house  for  a  specified  time,  and  he  entered 
and  occupied  accordingly.  While  thus  in  pos- 
session, the  premises  were  consumed  by  fire, 
and  the  defendant  abandoned  them.  An  ac- 
tion for  use  and  occupation  was  brought  to 
recover  for  the  whole  term,  and  it  was  held  to 
be  maintainable,  Mansfield,  Ch.  J.,  remarking 
that  "The  tenant  might  have  rebuilt  the  prem- 
ises if  he  had  so  pleased,  and  occupied  them 
at  any  time  within  the  term;  he,  therefore, 
must  be  taken  still  to  hold  the  land,  which  is 
sufficient  to  satisfy  the  words  of  the  statute." 
This  case  was  cited  as  "a  direct  authority"  in 
Izon  v.  Gorton,  5  Bing.  N.  C.,  501.  where  Ch. 
J.  Tindal  says:  "The  Statute  11  Geo.  II.,  ch. 
19,  enables  landlords  to  recover  a  reasonable 
satisfaction  for  lands,  etc.,  held  or  occupied;" 
"from  which  it  seems  to  follow,  that  if  there 
is  an  actual  holding,  and  the  power  to  occupy 
or  enjoy  is  given  by  the  landlord  to  the  tenant, 
so  far  as  depends  on  the  landlord,  the  action 
is  maintainable."  And  in  Pinero  v.  Jud»on,Q 
Bing.,  206,  the  Chief  Justice  thus  expressed 
himself:  "According  to  the  statute,  if  he  holds 
or  occupies,  he  may  be  sued  in  an  action  for 
use  and  occupation,  and  we  find  that  he  holds." 

711 


39 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1845 


Burrough,  /.,  in  the  same  case:  "Actual  oc- 
4O*1  cupation  *is  not  necessary;  legal  posses- 
sion is  sufficient,"  Qaselee,  «/..-  "Parties  have 
been  repeatedly  held  liable  in  actions  for  use 
and  occupation,  although  there  has  not  been 
an  actual  occupation  for  the  whole  of  the 
time  in  respect  of  which  the  action  has  been 
brought." 

In  these  and  other  cases  which  might  be  re- 
ferred to,  the  plaintiff  was  allowed  to  recover 
for  an  entire  period  of  time,  although  the  de- 
fendant did  not  use  or  occupy  the  premises  for 
the  whole  term.  But  in  this  class  of  cases,  it 
will  be  seen,  I  believe  without  exception,  that 
the  defendant  in  person,  or  by  his  agent  or 
under  tenant,  entered  into  the  demised  prem- 
ises, and  if  he  had  chosen  to  do  so,  might  have 
continued  his  occupation  during  the  whole 
term.  The  tenant  voluntarily,  and  without 
default  on  the  part  of  his  landlord,  abandons 
possession  before  his  term  expires.  This  is  a 
violation  of  his  agreement,  but  does  not  ter- 
minate the  tenancy.  There  is  no  actual  occu- 
pation, but  the  tenant  continues  "to  hold  the 
land,  which  is  sufficient  to  satisfy  the  words 
of  the  statute."  If  no  entry  was  made,  nor 
possession  taken  under  the  contract  or  lease, 
this  form  of  action  cannot  be  maintained.  It 
is  founded  on  actual  occupation  or  a  legal  hold- 
ing of  the  premises ;  but  a  party  cannot  be  said 
to  hold,  before  entry  made  or  possession  taken. 

Jones  v.  Reynolds,  1  Carr.  &  P.,  335,  was  an 
action  for  use  and  occupation  of  premises 
which  had  been  let  to  the  defendant  for  sev- 
eral years.  Coleridge,  J.,  charged  the  jury, 
that  if  they  thought  the  defendant  once  took 
possession,  he  was  liable  for  all  subsequently 
accruing  arrears  of  rent  until  the  determina- 
tion of  the  tenancy,  and  this  whether  he  act- 
ually continued  in  possession  or  not.  But  if 
they  thought  he  never  took  possession,  their 
verdict  should  be  for  the  defendant.  See,  also, 
Edge  v.  Strafford,  1  Cromp.  &  J.,  $Q\;Harland 
v.  Bromley,  1  Stark..  455;  WooUey  v.  "Watling, 
7  Carr.  &  P.,  610;  Nation  v.  Tozer,  1  Cromp., 
M.  &  R.,  172;  Whithead  v.  Clifford,  5  Taunt., 
518;  How  v.  Kennett,  3  Ad.  &  Ell.,  659.  There 
must  be  proof  that  possession  was  taken  by 
the  defendant,  although  it  need  not  establish 
an  actual  and  continued  occupation  of  the 
premises.  Sullivan  v.  Jones,  3  Carr.  &  P.,  579. 
41*1  *The  terms  of  the  former  statute  of 
this  State  are  nearly  the  same  as  those  of  11 
Geo.  II.,  and  have  received  essentially  the 
same  construction.  1  R.  L.  of  1813,  p.  444, 
sec.  31;  Little  v.  Martin,  3  Wend.,  219;  Feath- 
erstonhaugh  v.  Bradshaw,  1  Id. ,  134. 

The  words  of  the  present  Statute  of  N.  Y. 
would  seem  to  require  an  actual  and  continued 
occupation  during  the  whole  period  for  which 
the  party  is  allowed  to  recover.  But  I  need 
not  insist  on  any  distinction  between  this  stat- 
ute and  that  of  11  Geo.  II.;  for  under  the 
latter,  a  recovery  cannot  be  had  where  no  en 
try  was  made  nor  possession  taken;  an  agree- 
ment to  take  is  not  sufficient. 

In  the  present  case  the  tenant  quit  before  the 
first  of  May,  1842,  when  his  old  lease  expired 
and  his  new  term  was  to  commence,  and  he 
did  not  in  any  sense  hold  or  occupy  after  that 
day.  In  such  case,  this  form  of  action  cannot 
be  maintained.  The  report  must  be  set  aside. 

Ordered  accordingly. 
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Criticised— 13  Abb.  Pr.,  390, 392. 

Cited  in— 2  Denio,  86 :  34  .N.  Y.,  285 ;  69  N.  Y.,  348  ; 
1  Hun,  155;  7  Barb.. 201 ;  31  Barb..  288 :  8  T.  &  C.,  666 ; 
55  How.  Pr.,  52 ;  4  Abb.  N.  8.,  144 ;  7  Rob.,  415 ;  1 
Hilt.,  155;  2  Hilt.,  543;  124  Mass.,  125. 


GILBERT  *.  THE  PEOPLE. 

Libel — Privilege  of  Attorneys,  as  to  Words  Used  in 
Course  of  Judicial  Proceedings— Allegations  Not 
Pertinent  to  the  Issue  May  Be  Libelous — Plead- 
ing. 

The  privilege  of  parties,  and  of  attorneys,  solicit- 
ors and  counsel,  in  respect  to  words  or  writing  used 
in  the  course  of  judicial  proceedings  reflecting  upon 
others,  is  limited  to  matter  which  is  pertinent  and 
material ;  and  within  that  limit  the  protection  is 
complete,  and  malice  cannot  be  predicated  of  what 
is  so  said  or  written ;  but  where  a  party.or  an  attor- 
ney or  counsel  in  such  a  proceeding  goes  out  of  the 
way  to  asperse  and  vilify  another  by  words  or  writ- 
ing not  material  or  pertinent  to  the  controversy,he 
is  without  protection,  and  is  liable  to  be  prosecuted 
as  in  other  cases  of  slander  or  libel. 

Where  one  acting  as  counsel  for  the  plaintiff  in  a 
Justice's  court  prepared  and  presented  a  declaration 
in  an  action  of  trespass  for  breaking  the  plaintiff's 
close  and  killing  and  otherwise  injuring  his  sheep, 
in  which,  among  other  provoking  expressions  con- 
cerning the  defendant,  were  inserted  allegations 
that  the  defendant  was  "reputed  to  be  fond  of  sheep, 
bucks  and  ewes,  and  of  wool,  mutton  and  lambs," 
and  to  be  "in  the  habit  of  biting  sheep,"  and  it  was 
added  that  "  if  guilty,  he  ought  to  be  hanged  or 
shot,"  it  was  held  that  an  indictment  charging  such 
matter  as  libelous  and  alleging  malice  was  good  on 
demurrer. 

Citations— Hawk.  P.  C.  B.  I.,  ch.  73,  sec.  8 ;  3  Chit. 
Cr.L.,869;  1  Saund..  131  (1);  1  Russ.  Cr.,  807:  Bac. 
Abr.,  Libel,  A,  4;  22  Wend.,  410;  1  B.  &  Aid.,  232  ;  T 
Conn.,  725;  5  Johns.,  508. 

ERROR  *to  the  Columbia  General  [*42 
Sessions.  The  defendant  was  indicted  in 
the  Oyer  and  Terminer  of  that  county  for  li- 
bel, and  the  indictment  was  sent  to  the  Ses- 
sions, where  the  defendant  demurred;  and  the 
court  gave  judgment  for  the  people. 

The  indictment  set  forth  that  a  suit  was  com- 
menced before  a  justice  of  the  peace  of  that 
county  by  Hoot  &  Saulpaugh  againstVosburgh, 
and  that  on  the  return  day  of  the  summons  the 
defendant  appeared  as  the  attorney  for  Hoot  & 
Saulpaugh, and  thereupon  wrote  and  published 
of  and  concerning  Vosburgh  "as  and  for  a  dec- 
laration for  the  said  plaintiffs  in  the  action 
aforesaid,"  a  certain  libel, which  is  then  set  out 
with  the  usual  averments  of  malice,  etc.  It  is 
in  the  form  of  a  declaration  with  several  counts, 
each  containing  provoking  expressions  respect- 
ing the  defendant.  Several  of  the  counts  are 
for  breaking  the  plaintiff's  close  and  injuring 
their  sheep.  The  last  two  embrace  most  of  the 
peculiarities  of  the  whole,  and  are  in  the  fol- 
lowing words,  omitting  the  innuendoes:  "Plaint- 
iffs further  declare  against  the  defendant  for 
this,  to  wit:  that  the  said  plaintiffs  had  a  num- 
ber of  sheep  in  the  County  of  Columbia,  and 
that  said  defendant  did,  in  the  year  1843,  if 
ever,  bite  and  worry  fifty  of  plaintiffs'  sheep, 
after  the  said  defendant  had  notice  that  he.the 


NOTE.  —  Slander  —  Privileged  communications  — 
Language  used  in  the  course  of  judicial  proceedings- 
Words  spoken  by  the  judge,  a  party,  his  counsel,  a 
juror  or  witness,  in  the  course  of  judicial  proceed- 
ings, are  privileged,  provided  they  are  material  to 
the  issue.  See,  Ring  v.  Wheeler,  7  Cow.,  725,  note 
Sewall  v.  Catlin,  3  Wend.,  291,  note. 
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defendant,  was  subject  and  accustomed  to  bit 
ing  and  worrying  sheep,  if  such  notice  he  had, 
and  the  said  plaintiffs  say,  that  if  defendant  is 
guilty  of  any  charge  laid  in  plaintiffs'  declara- 
tion, the  said  defendant  ought  to  be  punished 
according  to  the  custom  and  manner  of  pun- 
ishing sheep-biting  dogs,  as  the  plaintiffs  have 
sustained  great  damage  by  the  conduct  of  the 
defendant.  '  "Plaintiff  further  declares  against 
the  defendant  for  this,  to  wit :  that  the  said 
defendant  is  reported  to  be  fond  of  sheep.bucks 
and  ewes,  and  of  wool,  mutton  and  lambs, and 
that  the  defendant  did  undertake  to  chase, 
worry  and  bite  plaintiffs'  sheep  ;  and  with  his 
snout.teeth  and  jaws  did  bite  and  injure  plaint- 
iffs' sheep,  as  the  said  defendant  is  in  the  habit 
of  biting  sheep,  by  report,  to  plaintiffs'  dam- 
age in  all  $50;  and  if  defendant  is  guilty,  he 
should  and  ought  to  be  hanged  or  shot." 

The  principal  cause  of  demurrer  was,  that 
43*]  the  alleged  libelous  *matter  was  charged 
in  the  indictment  to  have  been  written  and  pub- 
lished in  the  course  of  a  regular  judicial  pro- 
ceeding. 

Mr.  H.  Hogeboom,  for  plaintiff  in  error. 

Mr.T.  Miller,  District  Atty. ,  for  the  people. 

By  the  Court,  Beardsley,  J.  Whatever  may 
be  said  or  written  by  a  party  to  a  judicial  pro- 
ceeding, or  by  his  attorney,  solicitor  or  coun- 
sel therein, if  pertinent  and  material  to  the  mat- 
ter in  controversy,  is  privileged  and,  conse- 
quently, lays  no  foundation  for  a  private  action 
or  a  public  execution.  The  general  language 
of  elementary  writers  is,  that  whatever  occurs 
in  the  regular  course  of  justice  is  privileged, 
Hawk.  P.  C..B.  I.,  ch.  73.sec.  8;  3 Chit.  Cr.  L., 
869;  1  Saund.,  181  (1);  1  Russ., Crimes, 307;  Bac. 
Abr.  Libel,  A,  4  ;  and  by  which  they  intend  to 
indicate  the  principle  I  have  stated.  If  what  is 
said  or  written  is  pertinent  and  material  to  the 
controversy,  the  protection  to  parties  and  those 
who  represent  them  (for  all  stand  on  the  same 
ground)  is  absolute  and  unqualified, and  no  one 
shall  be  permitted  to  allege  that  it  was  done  with 
malice.  But  this  is  the  extent  of  the  privilege; 
for  if  a  party  or  his  agent  will  pass  beyond  the 
prescribed  limit  to  asperse  and  vilify  another, 
by  word  or  writing,  he  is  without  protection, 
and.  as  in  other  cases,  must  abide  the  conse- 
quences of  his  own  misconduct.  If  slanderous 
words  are  used,  he  is  a  slanderer:  and  if  he  of- 
fends in  writing,  he  is  a  libeler,  and  may  be 
prosecuted  both  civilly  and  criminally  as  such. 
Hastings  v.  Lusk,  22  Wend. .  410  ;  Hodgson  v. 
Scarlett,  1  B.  &  Aid..  232  ;  Ring  v.  Wheeler,  1 
Conn.,  725  ;  see,  also,  Thorn  v.  Blanehard,  5 
Johns.,  508. 

This  being  the  principle  which  must  govern 
all  cases  of  this  character,  it  is  only  necessary 
to  see  how  it  applies  to  the  one  now  before  us. 
The  alleged  libelous  matter  was  part  of  a  dec- 
laration in  a  justice's  court,  which  was  pre- 
pared and  presented  to  the  justice  by  the  plaint 
iff  in  error,  who  acted  on  that  occasion  as  coun- 
44*]  sel  for  the  plaintiffs  *in  the  cause.  The 
action  was  trespass,  for  entering  the  close  of 
the  plaintiffs  and  taking  and  killing  divers 
sheep,  and  for  other  alleged  injuries  to  sheep, 
wool,  sheepskins  and  mutton.  Supposing 
the  declaration  in  stating  these  grievances 
to  be  free  from  objection,  it  still  had  other 
statements  and  insinuations  which  could  not 
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but  have  been  intended  to  stir  up  the  passions 
of  the  defendant  in  that  suit,  and  to  make  him 
an  object  of  dark  suspicion  as  well  as  of  ridi- 
cule and  contempt.  The  declaration  alleged 
that  the  defendant  was  "  reported  to  be  fond 
of  sheep,  bucks  and  ewes,  and  of  wool,  multon 
and  lambs,"  and  "in  the  habit  of  biting  sheep;" 
and  it  was  added  that  if  guilty  he  "  ought  to- 
be  hanged  or  shot."  These  and  other  sugges- 
tions of  the  like  character,  to  be  found  in  this 
declaration,  were  in  no  respect  relevant  or  ma- 
terial to  the  action,  and  obviously  must  have 
been  thrown  in  to  scandalize  and  annoy  the  de- 
fendant. What  had  the  court  to  do  with  these 
alleged  "reports"  and  "habits."  Certainly 
nothing.  They  could  have  no  possible  bearing 
on  the  issue  to  be  tried,  or  the  damages  which 
might  be  assessed  for  the  alleged  trespass,  al- 
though they  might  very  well  serve  to  irritate 
and  disgrace  the  party  who  was  charged  to  be 
the  subject  of  such  reports  and  habits.  It 
would  be  lamentable  if  irrelevant,  gratuitous 
and  malicious  attacks  could  be  excused,  be- 
cause inserted  in  a  declaration  upon  other  and 
distinct  causes  of  ac'ion,  and  with  which  the 
vituperative  charges  had  no  connection  what- 
ever. The  demurrer  admits  that  these  charges 
and  insinuations  were  false  and  malicious, and 
as  they  were  in  no  sense  pertinent  to  the  action, 
they  were  libelous. 

The  judgment  should  be  affirmed. 

Explained— 31  Barb.,  469. 

Cited  in— 4  N.  Y..  94 ;  50  N.  Y.,  312 :  26  Hun,  577 :  3ft 
How.  Pr.,  535 ;  47  How.  Pr.,  89  ;  15  Abb.  N.  S.,  362 ;  1 
Sandf .,  463 ;  2  Sandf .,  201 ;  1  Sweeny,  56 ;  9  Leg.  Obs., 
143  ;  19  Wis.,  87  ;  46  Mich.,  378 :  9  N.  W.  Rep.,  521. 
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Common  Carriers — Delivery  to  Consignee —  What 
Sufficient. 

It  is  a  general  rule  that  a  common  carrier  is  bound 
to  deliver  the  Roods  intrusted  to  him  to  carry,  per- 
sonally, to  the  consignee  at  the  place  of  delivery  ; 
but  in  certain  cases  where  the  transportation  is  by 
vessels  or  boats,  notice  of  the  arrival  and  place  of 
deposit  is  sufficient,  and  comes  in  place  of  a  personal 
delivery ;  and  where  (roods  are  safely  conveyed  to 
the  place  of  destination,  and  the  consignee  is  dead, 
absent  or  refuses  to  receive,  or  is  not  known  and 
cannot  after  reasonable  efforts  be  found,  the  carrier 
may  discharge  himself  from  further  responsibility, 
by  placing  the  goods  in  store  with  some  responsible 
third  person  in  that  business  at  that  place,  for  and 
on  account  of  the  owner.  In  such  a  case,  the  store- 
house-keeper becomes  the  agent  or  bailee  of  the 
owner  of  the  property. 

Where  the  consignee  of  certain  kegs  of  butter 
gent  from  Albany  to  N.  Y.  by  a  freight  barge,  was 
a  clerk,  having  no  place  of  business  of  his  own.  and 
whose  name  was  not  in  the  city  directory,  and  who 
was  not  known  to  the  carrier,  and  after  reasonable 
inquiries  by  the  carrier's  agent,  could  not  be  found, 
it  was  held  that  the  carrier  discharged  himself  from 
further  responsibility,  by  depositing  the  property 
with  a  storehouse-keeper  then  In  good  crvdit  for  the 
owner,  and  taking  his  receipt  for  the  same,  accord- 
Ing  to  the  usual  course  of  business  In  that  trade, 
though  the  butter  was  subsequently  sold  by  the 
storehouse-keeper.and  the  proceeds  lost  to  the  own- 
er by  his  failure. 

Citations— 17  Wend.,  305 :  2  Kent.  Com..  605,  3d  ed. 

Nor«.— Common  carrier*— Delivery. 

The  liability  of  the  carritr  continue*  until  the  de- 
livery of  the  goods.  If  the  owner  cannot  be  found, 
the  carrier  may  store  the  goods  for  the  benefit  of 
the  owner,  and  at  his  cost  and  risk.  8<>e.  Ostrandt-r 
v.  Brown.  15  Johns.,  »,  note;  De  Mott  v.  Lara  way, 
14  Wend..  226,  note. 
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TERROR  to  the  Superior  Court  of  the  City  of 
J-J  N.  Y. ,  upon  a  judgment  of  that  court,  re- 
versing a  judgment  of  the  Marine  Court  of  that 
city,  upon  certiorari. 

Fisk  sued  Newton,  who  was  the  owner  of  a 
line  of  freight  barges  on  the  Hudson,  known 
as  the  N.  Y.  and  Albany  line,  in  the  Marine 
Court,  as  a  common  carrier,  for  not  delivering 
four  kegs  of  butter  received  on  one  of  his 
barges  at  Albany,  to  be  taken  to  the  City  of 
N.  Y.  The  casks  were  marked  with  the  name 
of  the  plaintiff,  and  the  additional  words, 
"  care  of  H.  8.  Field,  New  York, "and arrived 
at  that  city  November  21,  1848.  The  defend- 
ant's agent  in  N.  Y.  swore  that  on  the  arrival 
of  the  butter  he  made  diligent  inquiry  for  H. 
S.  Field,  but  could  not  find  any  such  person. 
His  name  was  not  in  the  city  directory,  and  he 
could  not  hear  of  him  upon  inquiry  at  the 
stores  of  several  individuals  of  the  name  of 
Field,  at  which  he  called.  Under  these  cir- 
cumstances, the  next  day  after  the  arrival  of 
the  butter,  he  deposited  the  same  for  the  own- 
46*]  er  with  *Trafton  &  Owen,  storehouse- 
keepers,  who  were  then  in  good  credit,  and 
took  their  receipt  for  the  same.  In  March, 
1843,  the  butter  not  having  been  called  for, 
Trafton  &  Owen  caused  the  same  to  be  sold, 
and  credited  the  proceeds  to  the  defendant's 
line  of  boats,  and  soon  after,  and  in  the  same 
spring,  they  failed;  and  when  they  were  sub- 
sequently called  on,  on  behalf  of  the  plaintiff, 
they  alleged  that  the  sale  was  made  by  the  de- 
fendant's direction;  but  there  was  no  evidence 
to  that  effect,  and  it  was  denied  by  the  defend- 
ant's agent.  H.  S.  Field  testified"  that  he  was 
a  clerk  in  the  City  of  N.  Y.  at  the  time  the 
butter  was  sent,  and  had  lived  there  several 
years.  About  the  time  of  the  shipment,  he  re 
ceived  a  letter  from  the  plaintiff  stating  that 
he  had  sent  the  butter  to  him,  by  the  Oswego 
line,  and  to  the  care  of  R.  .T.  Vanderwater,  and 
the  witness  repeatedly  called  on  Vanderwater 
at  the  office  of  that  line,  but  could  hear  noth- 
ing of  the  butter.  He  did  not  call  on  the  de- 
fendant's agent  until  after  he  had  been  into 
the  country  and  had  seen  the  plaintiff  in  the 
summer  of  1848,  when,  being  informed  by 
him  that  it  was  not  sent  by  the  Oswego  but  bv 
the  defendant's  line,  he  called  on  the  defend- 
ant's agent  in  August  of  that  year,  paid  the 
freight  and  received  the  storekeeper's  receipt, 
with  which  he  called  on  Trafton  &  Owen;  but 
they,  having  sold  the  butter  and  failed,  noth- 
ing could  be  obtained.  There  was  some  con- 
flict in  the  testimony  as  to  the  account  which 
the  defendant's  agent  gave  of  the  butter  when 
called  on  by  Field,  but  the  foregoing  facts 
were  not  controverted.  It  was  also  shown  to 
be  the  usage  of  carriers  bringing  property  to 
N.  Y.  by  boats,  to  deposit  it  in  store  when  the 
consignee  could  not  be  found.  The  justice  of 
the  Marine  Court  rendered  judgment  for  the 
plaintiff  for  $57.15. 

Mr.  R.  H.  Shannon,  for  the  plaintiff  in 
error,  insisted  that  the  defendant's  undertak- 
ing was  to  deliver  the  property  personally  to 
the  consignee,  and  that  his  liability  did  not 
terminate  when  he  deposited  it  in  the  store- 
house. At  all  events,  he  should  have  given 
notice  to  the  consignee.  If  upon  suitable  in- 
quiry he  could  not  be  found,  a  letter  should 
have  been  addressed  to  him  through  the  city 
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postoffice,  or  the  property  should  have  been 
*advertised.  If  either  of  those  methods  [*47 
had  been  adopted,  the  butter  would  not  have 
been  lost.  He  cited  Golden  v.  Manning,  8 
Wils.,  429;  Hydev.  Trent  and  Mersey  Nav.  Co., 
5  T.  R.,  389  ;  Garside  v.  Same,  4  Id.,  581;  Gib- 
son v.  Culver,  17  Wend.,  305;  Story,  Bailm., 
343,  344;  Ostrander  v.  Brown,  15  Johns.,  39; 
HemphiU  v.  CJiener,  6  Watts  &  S..  62. 

Mr.  C.  Van  Santvoord  insisted  that  as 
Field,  the  consignee,  could  not  be  found  after 
diligent  inquiry,  the  defendant  had  a  right  to 
deposit  the  property  with  a  storehouse  keeper, 
who  thereupon  became  the  agent  of  the  own- 
er, and  that  the  carrier's  duty  was  fully  dis- 
charged if  he  selected  a  responsible  house  to 
take  charge  of  it;  which  he  insisted  was  done 
in  this  case.  He  cited  Mayell  v.  Potter,  2  Johns. 
Cas.,  371;  2  W.  Bl.,  916;  Van  Santvoord  v.  St. 
John,  6  Hill,  157;  Phillips  v.  Earle,  8  Pick., 
182.  He  said  that,  in  the  cases  relied  on  by  the 
plaintiff's  counsel,  the  consignee  was  either 
known  to  the  carrier,  or  had  a  known  place  of 
business  at  the  place  where  the  property  was 
to  be  delivered,  by  which,  and  the  address  ac- 
companying the  property,  he  could  be  readily 
found. 

By  the  Court,  Jewett,  J.  It  is  well  settled 
that,  prima  facie,  a  common  carrier  is  bound 
not  only  safely  to  convey,  but  safely  to  deliver 
a  parcel  which  he  has  undertaken  to  carry,  at 
the  place  to  which  it  is  directed,  to  the  con- 
signee personally.  Gibson  v.  Culver,  17  Wend., 
305,  and  cases  cited.  Personal  delivery,  how- 
ever, is  sometimes  dispensed  with,  in  the  case 
of  carriers  by  ships  and  boats.  Notice  given 
to  the  consignee  of  the  arrival  and  place  of 
deposit,  comes  in  lieu  of  personal  delivery.  2 
Kent,  Com.,  605,  3d  ed.  So  when  goods  are 
safely  conveyed  to  the  place  of  destination, 
and  the  consignee  is  dead,  absent,  or  refuses  to 
receive,  or  is  not  known  and  cannot  after  due 
efforts  are  made  be  found,  the  carrier  may  dis- 
charge himself  from  further  responsibility,  by 
placing  the  goods  in  store  with  some  responsi- 
ble third  person  in  that  business,  at  the  place 
of  delivery,  for  and  on  account  of  the  owner. 

*When  so  delivered,  the  storehouse-  [*48 
keeper  becomes  the  bailee  and  agent  of  the 
owner  in  respect  to  such  goods.  In  this  case, 
the  wharf  was  the  place  of  delivery,  and  H. 
S.  Field  the  person  to  whom,  from  the  direc- 
tions of  the  plaintiff,  the  goods  were  to  be  de- 
livered. Field  was  unknown  to  the  carrier. 
He  did  not  call  at  the  place  of  delivery  for  the 
goods.  The  consignor  had  omitted  to  inform 
the  defendant  of  the  particular  residence  of 
Field,  or  of  his  occupation  or  place  of  busi- 
ness. He  was  a  mere  clerk,  having  no  place 
of  business,  his  name  not  in  the  city  directory 
and  was  not  discovered  by  the  carrier  although 
reasonable  efforts  were  made  to  find  him.  The 
consignor  had  misinformed  Field  as  to  the  line 
by  which  the  goods  had  been  sent,  and  the  per- 
son to  whose  care  they  were  directed  to  be  de- 
livered; by  reason  of  which  Field  did  not  re- 
ceive the  goods.  The  defendant  put  the  goods 
in  store  with  a  responsible  third  person,  for  and 
on  account  of  the  owner,  according  to  the  usage 
of  the  trade  at  that  place  under  such  circum- 
stances. Then  the  goods  are  lost  through  the 
insolvency  of  the  storehouse-keeper,  occurring 
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several  months  after  the  delivery.  I  think  the 
risk  of  the  carrier,  from  the  facts  in  the  case, 
ceased  on  the  delivery  of  the  goods  in  store, 
and  that  the  plaintiff  failed  in  his  action. 

The  judgment  of  the    Superior   Court  must, 
therefore,  be  affirmed. 

Reviewed— 20  N.  Y.,  264. 

Cited  in-3  N.  Y.,  326 :  10  N.  Y.,  438 ;  33  N.  Y.,  612 ; 
34  N.  Y.,  501 ;  44  N.  Y.,  511 :  4  Am.  Rep..  713 ;  45  N.Y., 
17 ;  6  Am.  Rep.,  26 ;  46  N.  Y..  583 :  7  Am.  Rep.,  393 ;  49 
N.  Y.,  444 ;  10  Am.  Rep.,  404 ;  50  N.  Y.,  217 ;  56  N.  Y., 
549;  3  Abb.  App.  Dec.,  389;  2  Trans.  App.,  183;  2 
Lans.,  329;  10  Hun,  499;  10  Barb.,  616;  29  Barb,.  48; 
53  Barb.,  216 ;  55  Barb.,  447 ;  57  Barb.,  517 ;  58  Barb., 
323  :  22  How.  Pr..  141 ;  38  How.  Pr.,  277 ;  5  Abb.  N.S., 
428 :  6  Abb.  N.  S.,  79 ;  8  Abb.  N.  S.,  415;  5  Duer,  63  : 
1  Bos.,  183 ;  4  Rob.,  499 ;  2  Sweeny,  568,  570,  633 ;  37 
Super.,  534;  2  E.  D.  S.,  97 ;  2  Hilt.,  27  153:  1  Daly, 
44S ;  2  Daly.  121 ;  5  Daly,  523 ;  7  Daly,  47  ;  9  Wall.,  in ; 
14  Wall.,  107, 108 ;  1  Cliff.,  401 ;  11  Allen,  311 ;  48Ind., 
599 ;  59  Am.  Dec.,  366,  367  ;  47  N.  H.,  91. 


SHINDLER  v.  HOUSTON. 

Sale  of  Chattels — Delivery  of  Heavy  Articles — 
What  Sufficient— When  Title  Passes. 

Where,  upon  a  sale  of  personal  property,  consist- 
ing of  heavy  articles,  as  lumber  lying  upon  a  dock, 
which  -had  been  previously  measured,  the  vendor 
and  vendee,  being-  at  the  place  where  the  property 
is,  agree  upon  a  sale  by  words  in  presenti,  and  there 
is  nothing  to  be  done  to  ascertain  the  quantity, 
quality  or  value  of  the  articles,  and  then  payment 
is  postponed  till  another  time,  or  till  the  happening 
of  some  other  event,  the  property  is  deemed  to  be 
delivered  and  the  sale  is  complete. 

Plaintiff  and  defendant  bargained  respecting  the 
sale,  by  the  former  to  the  latter,  of  a  quantity  of 
lumber,  piled  apart  from  other  lumber,  on  a  dock 
and  in  the  view  of  the  parties  at  the  time  of  the 
bargain,  and  which  had  been  before  that  time  meas- 
ured and  inspected.  The  defendant  offered  a  cer- 
tain price  per  foot,  which  being  satisfactory  to  the 
plaintiff,  he  said,  "  the  lumber  is  yours."  The  de- 
49»J  fendant  *then  told  the  plaintiff  to  get  the  in- 
spector's bill  of  the  lumber  and  take  it  to  one 
House,  who  was  the  defendant's  agent,  and  who  he 
said  would  pay  the  amount.  This  was  soon  after 
done,  but  payment  was  refused.  The  price  being 
over  $50,  and  the  Statute  of  Frauds  being  relied  on, 
it  was  held  in  an  action  for  the  price  of  the  lumber, 
upon  a  declaration  for  lumber  sold  and  delivered, 
that  the  court  below  was  right  in  refusing  to 
charge  that  the  furnishing  of  the  inspector's  bill 
was  a  condition  precedent,  or  that  the  property  did 
not  pass  at  the  time  of  the  bargain :  and  that  the 
facts  were  properly  submitted  to  the  jury  with  in- 
structions that  they  might  find  an  absolute  delivery 
and  acceptance  of  the  lumber  at  the  time  of  the 
bargain,  and  that  the  payment  was  postponed  and 
credit  given  therefor  until  the  inspector's  bill 
should  be  presented  to  House. 

Citations— 2  R.  S.,  136,  sec.  3;  6  Cow.,  110,  250;  2 
Mason,  236;  7  Wend..  404 ;  2  Hill,  138  ;  14  Wend.,  31 ; 

•  East,  614:  7  Cow.,  85;  2  Kent.  Com..  500,  501,  4th 

•  ••I. :  12  Mass.,  300;  1  East,  192. 

ERROR  to  the  Court  of  C.  P..  called  the 
Mayor's  Court  of  the  City  of  Troy.  The 
suit  was  commenced  by  Houston  against 
Shindler  in  the  justices'  court  of  that  city 
where  the  plaintiff  recovered,  and  was  brought 
into  the  Mayor's  Court  by  appeal,  and  there  a 
recovery  was  again  had  in  favor  of  the  plaint- 
iff. The  declaration  was  for  lumber  sold  and 
delivered,  with  the  money  counts.  The  de- 

NOT«.— Statute  of  Fraud*— Sale— Sufficiency  of  de- 
Hreru(tn<l  acceptance.  See.Wllkcs  v.  FVrrin.r>  Johns., 
335.  ni>tt ;Ballry  v.Og den.  3  Johns.,  399,  note;  Johnson 
v.  Smith,  A  nthnn,  N.  P.,  80.  note.  8w.  also,  t ho  rev«>r- 
Mlof  the  above  case  of  Shindler  v.  Houston,  1  N.Y.. 
Ml ;  Good  v.  Curtiw.  31  How.  Pr..  4 :  Ik-nJ.  Sales, 
188-204,  citing  and  discussing  Shlndl«>r  v.  Houston. 
(1  N.  Y.,  261),  on  pp.  161),  ItCJ,  163. 164.  167.  197. 188,  SOI, 
and  207. 
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fendant  plead  the  general  issue,  and  also  some 
special  defenses,  upon  which  no  questions 
arose. 

On  the  trial  in  the  Mayor's  Court,  it  appeared 
that  in  the  summer  of  1841  the  plaintiff  was 
the  owner  of  about  2,070  feet  of  curled  maple 
plank  and  scantling  which  he  had  brought  to 
Troy  in  a  boat,  and  which,  having  been  meas- 
ured, each  quality  separately,  and  inspected  by 
an  inspector,  on  the  boat,  was  then  piled  to- 
gether, and  apart  from  any  other  lumber,  on 
the  dock.  The  plaintiff  wishing  to  sell  it,  had 
some  conversation  with  that  view  with  one 
House,  who,  however,  finally  declined  to  pur- 
chase, but  recommended  the  defendant  as  a 
purchaser,  saying  that  he  was  a  responsible 
man,  and  that  he,  House,  would  pay  for  any 
lumber  which  the  defendant  might  purchase. 
The  plaintiff  and  defendant  shortly  after  met 
at  the  place  where  the  lumber  lay.  After  some 
negotiation  respecting  the  price,  the  defendant 
finally  offered  for  the  plank  three  cents,  and 
for  the  scantling  one  and  a  half  cents  per  foot. 
The  plaintiff  replied,  "the  lumber  is  yours." 
The  defendant  then  told  the  plaintiff  to  go  to 
the  office  of  the  inspector,  get  his  bill  01  the 
lumber  and  take  it  to  House,  who,  he  said, 
would  pay  him  for  it,  the  defendant  himself 
being  about  to  set  off  for  N.  Y.  *At  the  [*5O 
prices  mentioned,  the  lumber  came  to  $52.51. 
This  transaction  took  place  in  the  afternoon, 
and  the  next  day  or  the  day  following  the 
plaintiff  having  obtained  the  inspector's  bill, 
called  with  it  on  House  for  payment.  He,  how- 
ever, declined  to  pay,  saying  that  his  instruc- 
tions from  the  defendant  represented  the  bar- 
gain differently  from  that  stated  by  the  plaint- 
iff, and  though  the  plaintiff's  statement  of  the 
terms  of  the  sale  was  confirmed  by  a  person 
who  was  present  at  the  sale,  House  still  re- 
fused to  pay. 

The  defendant  on  the  trial  insisted  and  re- 
quested the  court  to  charge  that  the  sale  was 
incomplete  within  the  provisions  of  the  Stat- 
ute of  Frauds,  there  remaining  an  act  to  be 
done  before  the  property  in  the  lumber  could 
pass  to  the  defendant;  and  that  the  delivery 
of  the  inspector's  bill  was  a  condition  preced- 
ent to  the  vesting  of  the  property  in  the  lum- 
ber in  the  defendant,  and  that  payment  having 
been  refused  when  the  bill  was  presented  to 
House,  the  plaintiff  could  not  recover  in  an 
action  for  goods  sold  and  delivered.  The  court 
refused  to  charge  in  that  manner,  but  did  in- 
struct the  jury,  that  if  they  were  satisfied  that 
it  was  the  intention  of  the  parties  to  consider 
the  lumber  delivered  at  the  time  of  the  bar- 
gain, and  that  nothing  further  was  agreed  or 
contemplated  to  be  done  in  order  to  change  the 
title  in,  or  possession  of  the  lumber,  the  plaint- 
iff was  entitled  to  recover;  that  the  sale  was 
not  within  the  Statute  of  Frauds,  and  did  not 
require  any  note  or  memorandum  in  writing, 
provided  they  should  find  from  the  evidence 
that  there  was  a  delivery  and  acceptance  of  the 
lumber  at  the  time  of  the  bargain  between  the 
plaintiff  and  defendant.  The  defendant's  coun- 
sel duly  excepted  to  the  refusal  to  charge  as 
requested,  and  to  the  charge  actually  given. 
The  jury  found  for  the  plaintiff,  and  a  bill  of 
exceptions  was  duly  signed. 

Mr.  J.  A.  Millard,  for  plaintiff  in  error. 

J/ir.P.T.Woodbury.for  defendant  in  error. 
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51*]  *By  the  Court,  Jewett,/.  This  action 
was  brought  to  recover  the  price  of  the  lum- 
ber in  question,  as  for  lumber  sold  and  de- 
livered. It  is  resisted  principally  on  the  ground 
that  the  contract  is  within  the  statute,  2  R.  S. , 
136,  sec.  8,  by  which  it  is  enacted,  "Every 
contract  for  the  sale  of  any  goods,  chattels  or 
things  in  action,  for  the  price  of  fifty  dollars 
or  more,  shall  be  void  unless:  1.  A  note  or 
memorandum  of  such  contract  be  made  in 
writing  and  be  subscribed  by  the  parties  to  be 
charged  thereby;  or  2.  Unless  the  buyer  shall 
accept  and  receive  part  of  such  goods,  or  the 
evidences,  or  some  of  them,  of  such  things  in 
action;  or  8.  Unless  the  buyer  shall,  at  the 
time,  pay  some  part  of  the  purchase  money." 

There  was  no  money  paid,  or  note  or  mem- 
orandum in  writing  of  the  contract  made.  The 
plaintiff  insists  that  the  purchaser  accepted 
and  received  the  lumber;  while  on  the  other 
side  it  is  contended  that  the  sale  was  upon  con- 
dition that  the  vendor  should  produce  to  House 
the  inspector's  bill  of  the  lumber,  and  before 
the  contract  could  be  deemed  to  be  consum- 
mated by  delivery  and  acceptance,  the  bill 
must  be  produced.  It  is  a  principle  well  es- 
tablished that  in  contracts  for  the  sale  of  per- 
sonal property,  when  no  time  is  agreed  on  for 
payment  of  the  price,  the  delivery  and  pay- 
ment are  to  be  simultaneous  acts;  but  if  the 
vendor  does  deliver  freely  and  absolutely  and 
without  any  fraud  on  the  part  of  the  vendee, 
the  condition  of  payment  simultaneous  with 
the  delivery  is  waived,  confidence  is  reposed, 
credit  is  given  and  the  property  passes.  Chap- 
man v.  Lathrop,  6  Cow.,  110;  Conyerv.  Ennis, 
2  Mason,  236;  Ward  v.  Shaw,  7  Wend  ,  404. 

Two  things  are  essential  to  the  transfer  of 
the  title  to  personal  property  upon  a  cash  sale, 
payment  by  the  vendee  and  an  actual  or  con- 
structive delivery  by  the  vendor.  The  first 
may  be  waived  by  the  vendor,  and  an  absolute 
delivery  is  such  waiver;  but  a  delivery  subject 
to  the  condition  of  payment  is  not.  On  the 
question  of  delivery,  it  is  a  principle  which  is 
to  be  found  in  all  the  cases,  that  where,  in  an 
agreement  for  sale  of  personal  property,  some- 
thing remains  to  be  done  as  between  vendor 
and  vendee,  for  the  purpose  of  ascertaining 
62*]  either  quantity,  value  or  *quality,  such 
as  measuring,  weighing  or  counting  out  of  a 
common  parcel,  there  is  no  delivery.  Downer 
v.  Thompson,  2  Hill,  137;  Rapelye  v.  Mackie,  6 
Cow.,  250;  Ward  v.  Shaw,  7  Wend.,  404;  An- 
drews v.  Dieterich,  14  Id. ,  31 ;  Hanson  v.  Meyer, 
6  East,  614;  Outwater  v.  Dodge,  7  Cow..  85. 

Was  there  an  absolute  delivery  of  the  lum- 
ber in  this  case,  or  such  evidence  of  delivery 
as  was  proper  to  be  submitted  to  the  jury,  from 
which  they  would  be  justified  to  find  that  there 
was  such  delivery?  The  delivery  to  satisfy 
the  statute  may  be  either  actual  or  construct- 
ive, and  may  be  inferred  from  circumstances. 
Chaplin  v.  Rogers,  1  East,  192.  Delivery  in  a 
sale  may  be  either  real,  by  putting  the  thing 
sold  into  the  possession  or  under  the  power  of 
the  purchaser,  or  it  may  be  symbolical,  where 
the  thing  does  not  admit  of  actual  delivery; 
and  such  delivery  is  sufficient  and  equivalent 
in  its  legal  effects  to  actual  delivery.  It  must 
be  such  as  the  nature  of  the  case  admits.  It 
has  been  held  that,  the  consent  of  the  parties 
on  the  spot  is  sufficient  possession  of  a  column 
716 


of  granite,  which  by  its  weight  and  magnitude 
was  not  susceptible  of  any  other  delivery,  and 
the  possession  was  taken  by  the  eyes  and  the 
declared  intention.  So  where  the  vendor  takes 
the  vendee  within  sig^ht  of  ponderous  articles, 
such  as  logs  lying  within  a  boom,  and  shows 
them  to  him,  it  was  held  to  amount  to  a  de- 
livery, though  the  vendee  suffered  them  to  lie 
within  the  boom,  as  was  usual  with  such  prop- 
erty, until  he  had  occasion  to  use  them.  2 
Kent,  Com.,  500,  501,  4th  ed.;  Jewett  v.  War- 
ren, 12  Mass.,  300. 

I  cannot  doubt  but  that  when  the  defendant 
had  made  his  offer  for  the  lot  of  lumber,  and 
the  plaintiff  had  agreed  to  accept  it,  and  de- 
clared the  lumber  to  be  his,  the  contract  of  sale 
was  complete,  by  which  the  lumber  was  trans- 
ferred to  the  defendant  upon  condition  that  he 
then  paid  the  price  or  procured  a  credit  or 
further  time  in  which  to  pay.  Did  he  do  ei- 
ther? He  did  not  pay,  but  he  proposed  to 
Houston  to  make  payment  through  his  agent 
House,  when  he,  Houston,  should  get  and  pre 
sent  to  House  the  bill  of  inspection  made  by 
and  in  the  hands  of  the  inspector — to  which, 
from  the  circumstances,  it  *might  well  [*53 
be  inferred  that  Houston  assented;  if  he  did, 
the  sale  was  complete.  The  lumber,  from  what 
took  place,  might  be  deemed  to  have  been  de- 
livered and  accepted,  and  payment,  simulta- 
neous with  delivery,  waived,  and  credit  given 
for  payment.  The  presenting  to  House  by 
Houston  of  the  bill  was  to  precede  the  payment 
for  but  not  the  delivery  of  the  lumber,  and 
until  that  was  done  Houston  was  not  entitled 
to  payment.  Nothing  further  was  to  be  done 
by  the  parties  in  reference  to  the  property  sold; 
it  was  an  entire  lot  distinct  from  all  others,  not 
to  be  measured  or  counted  or  moved.  The 
aggregate  of  the  price  was  to  be  computed  from 
a  bill  of  the  measurement  already  made.  Vend- 
or and  vendee  parted,  not  to  meet  again.  The 
whole  question  turned  upon  matters  of  fact  for 
the  jury  to  find  from  the  evidence.  Was  it  such 
as  should  satisfy  a  jury  of  the  fact  of  an  abso- 
lute delivery  to  and  acceptance  by  the  defend- 
ant of  the  lumber?  I  cannot  see  any  error  in 
submitting  the  question  to  the  jury.  Clearly 
the  court  was  right  in  refusing  to  charge  as  a 
matter  of  law  that  the  right  of  property  did 
not  pass,  or  that  the  delivery  of  the  inspector's 
bill  was,  by  the  terms  of  the  contract,  a  prece- 
dent condition  to  vesting  of  the  property  in 
Shindler. 

The  judgment  must  be  affirmed. 


Reversed-How.  Cos..  680 ;  1  N.  Y.,  261. 

Same  case— 11  Barb.,  36. 

Cited  in- 5  N.  Y.,  44 ;  39  Mo.,  198. 


BOYNTON  &  YEOMANS  v.  HOYT. 


Scire  Facias  to  Revive  Judgment — Parties — Sub- 
stitution of  Plaintiffs — Trust  Created  by  Will 
— Power  to  SelL-When  an  Estate  Vests  in 


NOTE.— Perpetuities— Suspension  of  the  power  of 
alienation. 

Under  the  Statutes  of  New  York,  the  power  of 
alienation  can  only  be  suspended  during:  the  con- 
tinuance of  two  lives  in  being  at  the  creation  of  the 
estate.  See,  Hawley  v.  James,  16  Wend.,  61,  not*. 
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Trustees —  What  Trusts  Valid  —  Suspending 
Power  of  Alienation — Must  Not  Be  for  Cer- 
tain Time. 

In  scire  foci/as  to  revive  an  ejectment  suit  in  favor 
of  the  devisees  of  the  original  plaintiff,  who  had 
died  pending  the  suit  and  before  trial,  brought  pur- 
suant to  2  R.  S.,  308,  sec.  32,  it  was  held  that,  the  ob- 
ject of  the  proceeding  being  to  prevent  an  abate- 
ment, by  substituting  as  plaintiffs  the  persons  who 
had  succeeded  to  the  title  of  the  former  plaintiff,  it 
was  not  necessary  for  the  persons  proposed  to  be 
substituted  to  show  that  the  testator  had  title  to  the 
premises. 

In  such  a  proceeding,  it  is,  however,  necessary  for 
the  persons  asking  to  be  made  plaintiffs,  to  show 
that  they  have  succeeded  to  such  title  as  the  former 
plaintiff  had ;  and  when  they  claim  as  devisees,they 
must  establish  a  valid  devise  to  themselves. 

Where  an  express  trust  is  created  by  will  to  sell 
or  mortgage  lands,  pursuant  to  the  1st  or  2d  subdi- 
visions of  section  55  of  the  Revised  Statutes  concern- 
54*]  ing  uses  and  trusts,  *and  the  trustees  are  not 
also  empowered  to  receive  the  rents  and  profits,  no 
estate  vests  in  the  trustees. 

A  devise  of  lands  in  trust  to  receive  the  rents  and 
profits  and  apply  them  to  the  use  of  the  testator's 
family,  is  a  valid  devise,  and  passes  the  title  to  the 
trustees :  but  a  trust  to  accumulate  rents  and  prof- 
its for  the  benefit  of  the  the  testator's  wife  and  mi- 
nor children  is  void,  such  trusts  being  allowed  for 
the  benefit  of  minors  only. 

Where  a  testator  devised  his  estate  to  trustees  to 
receive  and  apply  the  rents  and  profits,  which  as  to 
its  object  was  a  valid  trust  under  the  3d  subdivis- 
ion of  section  55,  but  which  trust  was  to  continue 
until  the  testator's  youngest  child  would,  if  living, 
attain  the  age  of  twenty  years,  held  that  the  devise 
was  void,  for  suspending  the  power  of  alienation 
for  a  period  not  limited  by  the  continuance  of  two 
lives  in  being  at  the  creation  of  the  estate. 

The  utmost  limit  for  the  continuance  of  the  es- 
tate must  be  bounded  by  life,  and  no  certain  term 
for  its  continuance,  however  short,  can  be  sup- 
ported. 

Citations-2  R.  S.,  308,  sec.  32 ;  10  Wend..  540  ;  1  R. 
S.,  728,  sees.  14. 15,  36-38,  49,  55,  56,  60 ;  16  Wend..  61. 

SCIRE  FACIAS.  The  writ  recited  that  Va- 
niah  Yeomans  in  July,  1841,  commenced 
an  action  of  ejectment  against  Hoyt  to  recover 
52  acres  of  land  in  Walworth,  Wayne  Co.; 
that  issue  was  joined  in  that  action,  and  then, 
in  April,  1842,  Yeomans  died,  having  first  duly 
made  and  published  bis  will,  attested,  etc.,  by 
which  he  devised  his  estate,  real  and  personal, 
to  the  said  Jonathan  Boynton  and  T.  T.  Yeo- 
mans, the  plaintiffs  in  the  scire  facias,  in  fee; 
and  that  the  devisees  proved  the  will.  The 
writ  then  called  upon  Hoyt  to  show  cause  why 
the  names  of  the  devisees,  Boynton  and  Yeo- 
mans, should  not  be  substituted  as  plaintiffs, 
pursuant  to  2  R.  8.,  808,  sec.  32.  The  de- 
fendant pleaded  that  the  said  Vaniah  Yeomans 
did  not  devise  the  said  52  acres  of  land  to  the 
said  B.  and  Y.,  or  any  part  thereof,  conclud- 
ing to  the  country. 

On  the  trial  of  the  issue  at  the  Wayne  Cir- 
cuit.beforeMoseley,  C.  Judge,  in  August,  1848, 
Boynton  and  Yeomans  gave  in  evidence  the 
will  of  Vaniah  Yeomans,  dated  March  1, 1842, 
by  which  he  devised  and  bequeathed  as  fol- 
lows: "  Second.  I  direct  that  all  my  just  debts 
at  my  decease  be  paid  by  my  executors  here- 
inafter named,  out  of  my  real  and  personal  es- 
tate. Third.  I  direct  that  my  two  daughters 
be  educated  to  such  an  extent  as  my  wife,  un- 
der the  advice  of  my  executors,  shall  deem 
advisable;  and  in  case  of  her  decease,  to  such 
extent  as  my  executors  shall  deem  advis- 
able, in  their  judgment,  at  the  expense  of  my 
estate.  Fourth.  I  direct  that  my  beloved  wife 
55*]  and  'daughters  be  maintained  and  sup- 
ported at  the  expense  of  my  estate,  in  a  suit 
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able  and  proper  manner,  having  reference  to 
my  estate,  and  their  rank  and  condition  in  life- 
namely:  my  wife  until  the  period  when  my 
youngest  child  would  (if  living)  attain  to  the 
age  of  twenty  years,  and  my  daughter  to  the 
same  period.  Fifth.  I  direct  that  my  household 
furniture  remain  to  the  use  and  subject  to  the 
control  of  my  beloved  wife,  and  not  to  be  sold 
without  her  consent,  until  a  division  of  my  es- 
tate shall  be  made  as  hereinafter  mentioned.and 
then  to  go  in  distribution  as  hereinafter  stated. 
Sixth.  I  bequeath  and  devise  all  my  estate,  real 
and  personal.to  Jonathan  Boynton.the  father  of 
my  wife,  and  Theron  G.  Yeomans,  my  brother, 
both  of  Walworth,  in  said  County  of  Wayne 
(in  trust,  nevertheless),  and  they  are  hereby 
authorized  and  empowered  to  take  charge  of 
my  estate  at  my  decease  (except  the  household 
furniture  before  mentioned,  which  they  are  to 
leave  at  the  free  use  of  my  beloved  wife).  They 
are  to  collect,  compound  and  settle  all  my 
claims  and  demands  of  every  description,  and 
convert  my  personal  property,  other  than  said 
furniture,  into  money  or  available  securities, 
when  and  as  fast  as  they,  in  their  discretion, 
shall  deem  for  the  interest  of  my  family  and 
the  advantage  of  my  estate.  They  are  to  rent 
out,  lease  or  mortgage  my  real  estate  as  they 
shall  deem  fit  and  to  effect  the  best  interest  of 
all  concerned,  receive  the  rents  and  profits  of 
my  real  estate  and  all  sums  by  way  of  accumula- 
tion of  my  estate,  by  means  of  rent  or  interest, 
or  otherwise. 

They  are  also  hereby  empowered  to  sell  the 
whole  or  any  part  of  my  real  estate  at  my  de- 
cease as,  in  their  judgment,  may  be  for  the 
good  of  the  estate  and  the  parties  interested, 
give  the  necessary  conveyances  on  such  sale  or 
sales.  They  are  to  appropriate  out  of  my  es- 
tate sufficient  to  support  and  sustain  my  wife 
and  children,  and  complete  their  education  as 
hereinbefore  stated.  They  are  to  keep  mon- 
eys arising  from  their  management  of  my  es- 
tate out  at  interest,  and  take  such  securities 
for  the  payment  thereof  as  they  shall,  in  their 
discretion,  deem  good  and  ample  to  secure  the 
money  loaned.  In  case  of  the  death  of  either 
or  both  of  my  daughters  before  the  division  of 
*the  property  as  hereinafter  named,  or  [*56 
before  they  shall  respectively  arrive  at  the  age 
of  twenty-one  years,  it  is  my  will  that  my  be- 
loved wife  receive  the  portion  or  portions  al- 
lotted to  them  or  either  of  them;  and  in  case  of 
the  death  of  my  wife  and  children  during  the 
minority  of  the  youngest  daughter,  it  is  my 
will  that  my  estate  descend  to  mv  next  of  kin, 
according  to  law.  I  further  dfrect  and  em- 
power my  executors  hereinafter  named,  in 
their  judgment  and  at  their  discretion,  to  sell 
any  portions  of  my  real  estate,  and  with  the 
avails  thereof  purchase  other  real  estate  to 
themselves,  in  trust,  for  my  family.  I  hereby 
further  empower  my  executors  herein  named, 
or  the  survivor  of  them,  or  such  person  as 
shall  be  lawfully  appointed  to  make  division 
of  all  my  real  and  personal  estate  at  the  period 
when  my  youngest  daughter,  if  living,  would 
attain  to  the  age  of  twenty  years,  between  my 
wife  and  daughters  equally,  share  and  share 
alike  (meaning  such  estate  as  shall  be  existing 
at  that  period  after  maintenance  of  my  family, 
as  hereinbefore  specified).  It  is  my  earnest 
desire  that  my  executors  hereinafter  named, 
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do  all  in  their  power  to  promote  the  comfort 
and  happiness  of  ray  beloved  wife  and  the 
best  good  of  my  daughters. 

I  hereby  appoint  my  beloved  wife  the  guard- 
ian of  my  two  daughters.  I,  lastly,  appoint 
the  said  trustees,  Jonathan  Boynton  and  The- 
ron  G.  Yeomans,  executors  of  this  my  last  will 
and  testament,  hereby  revoking  all  former 
wills  by  me  at  any  time  made." 

The  defendant  gave  in  evidence  the  inven- 
tory which  had  been  filed  by  the  executors, 
from  which  it  appeared  that  the  personal  prop- 
erty of  the  testator  had  been  appraised  at 
$5,520.31.  Upon  this  evidence  the  judge  de- 
cided :  first,  that  it  was  not  necessary  for  the 
plaintiffs  to  show  that  the  testator  in  his  life- 
time had  title  to  the  premises  in  question;  and 
second,  that  the  trusts  attempted  to  be  created 
by  the  will  were  authorized  by  law,  and  vest- 
ed the  title  to  the  real  estate  in  the  devisees, 
Boynton  and  Yeomans,  so  far  as  to  entitle 
them  to  a  verdict.  Verdict  in  their  favor.  The 
defendant  moves  for  a  new  trial  on  a  bill  of 
exceptions. 

57*1  *  Messrs.  T.  R.  Strong  and  N.  Hill, 
Jr.,  tor  the  defendant,  cited  Irving  v.  De  Kay, 

9  Paige,  521 ;   Van  Vechten  v.  Van  Vechten,  8 
Id.,  104. 

Mr.  J.  Edward,  for  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  The  judge 
was  right  in  holding  that  it  was  not  necessary 
for  the  trustees  and  executors,  Boynton  and 
Yeomans,  to  show  that  the  testator  had  title  to 
the  premises  in  question.  This  is  not  a  pro- 
ceeding for  the  purpose  of  trying  the  title  to 
the  property  as  between  the  original  parties  to 
the  suit;  but  a  proceeding  to  prevent  an  abate- 
ment of  the  action,  by  substituting  in  the  place 
of  the  original  plaintiff  the  persons  who  have 
succeeded  to  his  title,  whatever  it  may  be.  2 
R.  S.,  308,  sec.  32  ;  and  see,  James  v.  Bennett, 

10  Wend.,  540.     When  the  substitution  has 
been  made,  the  seire  facias  will  have  performed 
its  appropriate  office,  and  then  the  question  of 
title  will  remain  to  be  tried. 

But  it  is  necessary  in  this  proceeding  to  show 
that  the  persons  asking  to  be  substituted  for 
the  original  plaintiff  have  succeeded  to  such 
title  as  he  had  in  the  property.  And  this  pre- 
sents the  inquiry  whether  the  trustees  took  an 
estate  in  the  land  under  the  will ;  for  if  they 
did  not,  the  property  descended  to  the  heirs  at 
law  of  the  testator,  and  they,  and  not  the  trust- 
ees, should  be  substituted  as  plaintiffs. 

Under  pur  Statute  of  Uses  and  Trusts,  when 
the  trust  is  created  by  will,  two  things  are  nec- 
essary to  vest  an  estate  in  the  trustee  ;  it  must 
be  an  express  trust,  and  a  trust  to  receive  the 
rents  and  profits  of  lands  for  certain  specified 
purposes.  Such  a  trust,  when  legally  created, 
suspends  the  power  of  alienation,  and  vests  the 
whole  estate  in  the  trustee.  But  no  other  trust, 
though  expressly  declared,  prevents  the  estate 
from  descending  to  the  heir  at  law,  or  passing 
to  the  devisee.  1  R.  S.,  728,  sees.  49,  55,  56, 
60  ;  Hawleyv.  James,  16  Wend.,  61.  We  need 
not,  therefore,  inquire  whether  the  testator  has 
created  a  good  trust  under  either  of  the  first 
two  subdivisions  of  the  55th  section.  Unless 
there  is  a  valid  trust  to  receive  the  rents  and 
profits  of  the  land,  the  trustees  have  not  got 
the  title. 
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•Although  the  fact  is  not  stated  in  the  [*58 
case,  it  may  be  gathered  from  the  will  that  the 
testator  left  a  wife  and  two  daughters.  He 
fixed  on  the  period  when  the  youngest  child 
or  daughter  would,  if  living,  attain  to  the  age 
of  twenty  years,  as  the  time  for  dividing  the 
property  between  the  widow  and  children.  In 
the  meantime,  the  property  was  devised  to 
Boynton  and  Yeomans,  in  trust  to  receive  the 
rents  and  profits,  and  apply  them  to  the  use 
of  the  family.  I  see  no  reason  to  doubt  that 
this  was  a  valid  trust  under  the  3d  subdivision 
of  the  55th  section  of  the  statute,  so  far  as  re- 
lates to  the  object  or  purpose  for  which  it  was 
created.  There  is  also  a  trust  for  accumula- 
tion ;  but  that  is  void  for  the  reason  that  it  di- 
rects an  accumulation  of  rents  and  profits  for 
the  benefit  of  an  adult — the  wife — as  well  as 
the  minor  children.  Such  a  trust  must  be  for 
the  benefit  of  minors  only.  Sees.  36-38  ;  Haw- 
ley  v.  James,  16  Wend.,  61.  But  there  is  one 
good  trust,  unless  it  is  open  to  the  objection, 
which  remains  to  be  considered. 

Trusts  to  receive  the  rents  and  profits  of  land 
suspend  the  power  of  alienation,  and  unless 
their  continuance  is  limited  according  to  law, 
they  are  void  in  their  creation.  With  a  single 
exception  not  affecting  this  case,  the  absolute 
power  of  alienation  cannot  be  suspended  by 
any  limitation  or  condition  whatever  beyond 
the  continuance  of  not  more  than  two  lives  in 
being  at  the  creation  of  the  estate.  Sees.  14, 
15.  The  utmost  limit  for  the  continuance  of 
the  estate  must  be  bounded  by  life,  or  the  es- 
tate will  be  void  in  its  creation.  No  absolute 
or  certain  term,  however  short,  can  be  sup- 
ported. Hawley  v.  James,  before  cited.  Now 
here,  the  trust  is  to  continue  "until  the  period 
when  my  youngest  child  would,  if  living,  at- 
tain to  the  age  of  twenty  years."  The  same 
thing  is  afterwards  expressed  as  "the  period 
when  my  youngest  daughter,  if  living,  would 
attain  to  the  age  of  twenty  years."  The 
limitation  is  not  bounded  by  the  life  of  the 
youngest  child  or  daughter  ;  nor  by  life  in 
any  form.  Although  the  daughter  may  be  then 
dead,  the  estate  is  to  continue  until  the  time  ar- 
rives when  she  would,  if  living,  have  attained 
the  age  of  twenty  years.  This  is  precisely  the 
same  thing  as  fixing  an  absolute  or  certain 
term  for  the  continuance  of  the  trust.  If  the 
youngest  child  was  five  years  old  at  the  death 
of  *the  testator,  the  trust  estate  was  then  [*59 
to  continue  for  the  definite  period  of  fifteen 
years,  without  any  reference  whatever  to  the 
continuance  of  life.  It  is  settled  that  such  a 
trust  cannot  be  supported. 

As  the  trust,  so  far  as  relates  to  the  land,  is 
void,  it  follows  that  the  title  is  in  the  heirs  at 
law  of  the  testator,  and  they,  instead  of  the 
trustees,  should  be  made  plaintiffs. 

New  trial  granted. 

Suspension  of  alienation— Perpetuities.  Cited  in— 
4  Sandf.  Ch.,  546:  7  N.  Y.,  549;  23  N.  Y.,  316;  34  N. 
Y.,  596;  47  N.  Y.,  396;  64  N.  Y..  351 :  72  N.  Y.,  562;  4 
Abb.  App.  Dec..  114 ;  4  Lans.,  251 ;  5  T.  &  C.,  601 ;  24 
Minn.,  185. 

Trust— Construction  and  validity  of.  Cited  in— 53 
N.  Y.,  358;  64  N.  Y.,  351 ;  92  N.  Y.,  519  :  1  Lans..  3tf6 : 
3  Hun.  469 ;  28  Hun,  620 :  5  Barb.,  144 ;  9  Barb.,  346  ; 
36  Barb.,  44 ;  5  T.  &  C.,  601 ;  8  How.  Pr.,  391 ;  5  Sandf., 
179 ;  5  Leg.  Obs..  304. 

Revival  of  action— Substitution  of  parties.  Cited  in 
-22  Hun,  217  ;  26  Hun.  227 ;  4  How.  Pr.,  334,  358;  10 
How.  Pr.,  257  ;  14  How.  Pr.,  73 ;  20  How.  Pr.,  373. 

Also  cited  in— 8  Bos.,  478. 
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MORRIS  v.  SLITER. 

Contract  for  Sale  of  Land— Action  of  Covenant 
for  Purchase  Money — When  Averment  of 
Readiness  to  Convey  Unnecessary. 

In  covenant  by  the  vendor  for  the  purchase  money, 
upon  a  contract  for  the  sale  of  land,  where  the  pur- 
chaser was  to  pay  the  price  of  the  land,  in  five  years 
from  the  date,  with  interest  annually  and  to  pay  the 
taxes  on  the  land,  and  the  vendor  covenanted  that 
"  after"  the  purchaser  "  shall  have  paid  the  above 
sums  of  principal  and  interest,  at  the  time  and  in 
the  manner  above  specified,  and  shall  have  per- 
formed the  agreement  above  mentioned,"  he  would 
sell  and  convey  the  land  purchased  by  a  good  and 
sufficient  warranty  deed,  and  there  was  no  averment 
in  the  declaration  of  a  readiness  on  the  part  of  the 
plaintiff,  or  an  offer  by  him  to  convey  ;  it  was  held 
on  a  motion  in  arrest  of  judgment,  that  payment  by 
the  defendant  was  to  precede  the  conveyance  by 
the  plaintiff,  and  that  the  latter  could  maintain  an 
action  for  the  purchase  money  without  conveying, 
or  tendering:  a  conveyance. 

Citations— 1  Saund.,  330.  n.  4 ;  6  Cow.,  13,  296 ;  8 
Wend.,  615 ;  5  Johns.,  179 :  20  Johns.,  136 ;  11  Wend., 
48 ;  7  Cow.,  53. 

MOTION  in  arrest  of  judgment.  The  plaint- 
iff counted  in  covenant  upon  a  sealed 
agreement  between  the  parties,  dated  March 
20,  1837,  by  which  the  defendant  covenanted 
to  pay  the  plaintiff  $250,  with  the  interest 
thereon,  annually,  in  five  years  from  the  date; 
and  also  covenanted  to  pay  all  taxes  assessed 
upon  the  land  which  the  plaintiff  was  to  con- 
vey. And  the  plaintiff  covenanted  that  "after 
the  said  party  of  the  second  part  [the  defend- 
ant] shall  have  paid  the  above  sums  of  princi- 
pal and  interest  at  the  time  and  in  the  manner 
above  specified,  and  shall  have  performed  the 
agreement  above  mentioned,"  the  plaintiff 
would  sell  and  convey  to  the  defendant  by  a 
good  and  sufficient  warranty  deed  a  certain  lot 
of  land  described  in  the  contract.  Breach  that 
the  defendant  had  not  paid  the  principal  sum 
of  $250  nor  the  interest  thereon.  There  was  no 
6O*J  averment  *of  a  readiness,  or  an  offer  to 
convey  by  the  plaintiff.  Verdict  for  the  plaint- 
iff for  principal  and  interest. 

Mr.  N.  Hill,  Jr..  for  defendant. 

Mr.  J.  S.  Masters,  for  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  When  there 
are  mutual  covenants  between  the  parties,  the 
thing  to  be  done  by  one  being  the  consideration 
for  the  thing  to  be  done  by  the  other,  and  both 
parties  are  to  perform  at  the  same  time,  the  cove- 
nants operate  as  mutual  conditions.and  neither 
party  can  maintain  an  action  until  he  has  per- 
formed, or  offered  to  perform  his  part  of  the 
agreement.  The  covenants  are  dependent,  and 
neither  is  obliged  to  part  with  his  money  or  prop- 
erty, and  trust  to  a  remedy  by  action  against  the 
other.  But  where  it  appears  from  the  terms 
of  the  agreement  or  the  nature  of  the  case,  that 
the  things  to  be  done  were  not  intended  to  be 
concurrent  acts,  but  the  performance  of  one 
party  was  to  precede  that  of  the  other,  there 
he  who  was  to  do  the  first  act  may  be  sued, 
although  nothing  has  been  done  or  offered  by 
the  other  party.  He  has  not  made  perform 
ance  by  the  other  party  a  condition  precedent 
to  his  liability;  but  has  trusted  to  a  remedy  by 
action  on  the  agreement.  1  Saund.,  820.  n.  4; 


NOTE.— Covenant*  —  Dnxnaent  and  imlrpeiwlrnt. 
8e«,  Barruso  v.  Marian,  2  Johns.,  145,  note ;  Tomp- 
kinsv.  Elliot.  5  Wend..  498.  note. 

DEMO  1. 


Northrup  v.  Northrup,  6  Cow.,  296;  Slocum  v. 
Despard,  8  Wend. ,  615 ;  West  v.  Emmons,  5 
Johns.,  179,  as  explained  in  Parker  v.  Parmele, 
20  Id.,  136.  Now  here,  as  I  read  the  contract, 
nothing  was  to  be  done  by  the  plaintiff  until 
after  the  defendant  should  have  completely 
performed  his  part  of  the  agreement.  The 
plaintiff  was  not  to  convey  at  the  time  of  re- 
ceiving the  last  payment;  Johnson  v.  Wygant, 
11  Wend.,  48  ;  but  within  a  reasonable  time 
after  that  payment  should  be  made.  Fuller  v. 
Hubbard,  6  Cow.,  13;  Fuller  v.  Williams,'!  Id., 
53.  That  might  be  a  week  or  a  month.  I 
think  the  defendant  has  plainly  agreed  that 
he  would  pay  the  money,  and  trust  to  a  rem- 
edy on  the  plaintiff's  covenant  in  case  the  deed 
should  not  be  duly  delivered;  and  he  must 
abide  by  his  contract.  The  declaration  was 
sufficient. 
Motion  denied. 

Reviewed  and  approved — 48  N.  Y.,  253;  8  Am. 
Rep.,  552. 

Followed— 42  Super.,  7. 

Cited  in— 3  Denio,  366 ;  20  N.  Y.,  431 ;  8  Barb.,  132  ; 
6  Abb.  N.  8.,  134 ;  1  Sweeny,  99. 


*THE  MEDICAL  INSTITUTION  OF  [*61 
GENEVA  COLLEGE 

v. 
PATTERSON. 

Medical  Institution  of  Geneva   College — Not  a 
Corporation — Power  to  Create  Corporations. 

"The  Medical  Institution  of  Geneva  College"  is 
not  a  corporation  and,  therefore,  has  not  the  ca- 
pacity to  maintain  a  suit  in  a  court  of  justice. 

Neither  Columbia  College,  nor  any  of  the  colleges 
of  this  State,  incorporated  by  the  Regents  of  the 
University,  have  the  power  to  create  any  other 
body  politic  or  corporate. 

Citations— 2  R.  L.,  282,  sec.  6 ;  1  Green  1.,  437,  sees. 
8-11 ;  1  Kyd.  Corp.,  50 ;  1  Bl.  Com..  474 ;  Laws.  1835, 
p.  36;  1836.P.  579,  801 ;  1841.  p.  206;  1844.  p.  413. 

A  SSUMPSIT,  tried  before  Gridley,  C.  Judge. 
li  at  the  Oneida  Circuit  in  September,  1848, 
when  the  jury  found  a  special  verdict.  The 
action  was  on  a  note  made  by  the  defendant 
October  5,  1841,  for  $62,  payable  one  year  aft- 
er date  with  interest  to  "The  Medical  Institu 
tion  of  Geneva  College."  The  College  was  in- 
corporated by  the  Regents  of  the  University, 
on  the  18th  of  February,  1825,  by  the  name  of 
"The  Trustees  of  Geneva  College."  Septem- 
ber 15.  1834,  the  trustees  passed  several  stat- 
utes,which  were  called  "Statutes  of  the  Trust- 
ees of  Geneva  College  for  the  formation  of  a 
Medical  Faculty  Thereof,  to  be  denominated, 
The  Medical  Institution  of  Geneva  College." 
The  statutes  provided,  among  other  things, 
that  there  should  lie  "a  Medical  Faculty  of 
this  College,"  to  consist  of  not  less  than  four, 
nor  more  than  eight  professors,  who  should 
hold  their  appointments  or  offices  at  the  pleas- 
ure of  the  Trustees  of  the  College;  but  no  one 
was  to  be  removed  without  the  consent  of  a  ma- 
jority of  the  medical  professors.  The  statutes 
also  provided  for  a  dean  and  register  of  the 
faculty,  to  be  elected  by  the  professors.  Six 
professorships  were  established,  and  a  profes- 
sor appointed  to  each.  These  statutes  wore 
afterwards  amended,  and  several  Acts  of  the 
Legislature  were  paHsed  relating  to  the  medi- 
cal faculty  of  the  College.  The  only  question 
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made  by  the  special  verdict  was,  whether  the 
plaintiffs  were  a  corporation. 

Mr.  H.  Spencer,  for  plaintiffs.  The  En- 
glish universities  have  possessed  and  exercised 
the  power  of  creating  corporations  called  col- 
62*]  leges  *for  giving  instruction  in  the  liber- 
al arts  and  sciences.  This  power  is  conferred 
by  Parliament  or  the  Crown,  by  their  charters. 
The  University  of  Oxford,  in  particular,  has 
power  by  charter  to  erect  corporations,  which 
it  has  often  exercised  in  creating  companies  of 
tradesmen.  1  Bl.  Com.,  474  ;  1  Kyd,  Corp., 
50.  Clare  Hall  was  founded  by  the  Chancellor 
of  the  University  of  Cambridge  in  1236.  3 
Adolphus,  State  of  the  British  Empire,  46. 

It  was  formerly  supposed  that  the  King 
could  only  create  a  corporation  by  a  direct  and 
immediate  act ;  but  it  has  now  been  long  set- 
tled that  he  may  grant  a  license  to  a  subject  to 
create  a  particular  corporation,  and  that  he 
may,  by  charter,  also  confer  a  general  power  to 
erect  corporations,  indefinitely.  1  Kyd,  Corp. , 
sup. 

That  the  power  to  create  corporations  is  in- 
cident to  a  university,  is  inferrible  from  the 
Acts  of  1784  and  1787,  creating  the  University 
of  N.  Y.  1  Greenl.,  434  ;  2  K.  &  R.,  233  ;  2 
R.  L.,  260.  That  body  has  nothing  to  do  di- 
rectly in  the  business  of  education,  and  exists 
mainly  for  the  purpose  of  creating  colleges, 
And  exercising  a  supervision  over  them  and 
their  officers. 

In  the  English  Universities,  there  are  two 
•classes  of  corporations,  the  universities  them- 
selves, and  the  several  colleges.  Oxford  has 
twenty  colleges  and  five  halls,  and  Cambridge 
has  seventeen  colleges  and  halls,  and  each  sep- 
arate college  is  a  body  corporate,  governed  by 
its  own  officers,  subject  to  the  general  author- 
ity of  the  university.  Camb.  Cal. ,  1835,  p.  1 ; 
•Oxford  Cal.,  1835,  p.  1. 

Our  general  Acts  authorizing  the  creation  of 
manufacturing  and  other  corporations,  furnish 
.similar  examples  of  this  mode  of  creating  cor- 
porations. 

No  particular  form  of  words  need  be  used 
in  creating  a  corporation.  Thomas  v.  Dakin, 
"22  Wend.,  9;  per  Co  wen,  J.,  at  p.  94;  Denton 
v.  Jackson,  2  Johns.  Ch.,  320,  324,  325;  6  Vin. 
Abr.,  262,  Corporation,  F.  It  is  not  necessary 
that  the  body  created  should  be  called  a  cor- 
poration in  the  Act.  Thomas  v.  Dakin,  sup. 
A  grant  of  land,  by  the  Crown,  to  the  good 
men  of  Islington,  rendering  rent,  makes  them 
63*]  a  corporation,  though  *without  words 
of  perpetuity.  1  Dyer,  100,  case  70;  Russelv. 
Men  of  Devon,  2  T.  R.,  672  ;  Jac.  L.  Die.  Cor- 
poration. 

No  particular  form  of  words  is  requisite  in 
the  license  to  create  corporations.  It  is  enough 
that  the  powers  authorized  to  be  conferred 
form  the  essential  attributes  of  a  corporation. 
Kid,  ut  sup.  And  the  instrument  in  execution 
of  the  power  need  not  in  express  words  declare 
the  institution  created  to  be  a  corporation.  2 
Hen.,  VII.,  pi.  13  a,  b,  cited  in  Button  Hospi- 
tal case,  10  Co.,  27,  28. 

Perpetual  succession  is  the  distinguishing 
feature  of  a  corporation.  Thomas  v.  Dakin, 
*up.,  per  Nelson,  Ch.  J.,  at  pp.  71,  72,  per 
Cowen,  J.,  at  p.  100  ;  Dartmouth  College  v. 
Woodward,  4  Wh.,  636. 

It  is  not  necessary  in  the  grant  of  a  corpora- 
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tion  that  the  corporators  should  be  named.  It 
is  enough  if  their  appointment  in  future  is  pro- 
vided for.  10  Co.,  sup. 

One  or  more  corporations  may  be  consti- 
tuted out  of  another.  10  Co.,  81-36  ;  6  Vin 
Abr.,  260,  Corp.,  C,  1  ;  Bac.  Abr.  Corp.,  B  ; 

1  Bl.  Com.,  474,  n.  2. 

It  is  not  essential  that  the  name  should  be 
given  in  the  grant  of  a  corporation.  8  Salk., 
102;  S.  C.,  Ld.  Raym.,  681. 

It  may  be  said  that  the  authorities  referred 
to,  respecting  the  English  Universities,  only 
show  that  these  bodies  can  create  corporations 
of  tradesmen.  It  is  true  that  many  of  the  col- 
leges in  the  universities  have  received  charters 
directly  from  the  Crown;  but  there  are  others, 
which  do  not  appear  to  have  been  thus  created, 
and  as  to  these,  we  insist  that  they  were  erected 
by  the  universities, pursuant  to  the  power  vest- 
ed in  them;  and  if  they  can  incorporate  a  com- 
pany of  tradesmen,  a  fortiori,  they  have  power 
to  erect  a  college,  which  is  an  institution  more 
nearly  connected  with  the  business  for  which 
the  universities  were  themselves  established. 
The  fact  that  many  of  the  colleges  received  a 
charter  of  incorporation,  does  not  prove  that 
they  were  not  before  incorporated.  The  uni- 
versities themselves  were  incorporated  by  Act 
of  Parliament  as  late  as  the  reign  of  Elizabeth; 

2  Stat.  at  L.,  603  ;  13  Eliz.,  ch.  29  ;  but  they 
*existed  as  bodies  corporate  for  centuries  [*64 
before.    These  Acts  were,  in  effect,  confirma- 
tions, sought  for  and  obtained  by  the  univer- 
sities and  colleges  to  protect  their  rights  against 
apprehended  encroachments    from    arbitrary 
monarchs  and  Parliaments.  3  Adolph.  State,  Br. 
Emp.,  1,  23,  34,  46. 

The  charter  of  Columbia  College  confers 
upon  that  institution  the  same  powers  possessed 
by  any  of  the  Universities  of  England.  Char- 
ter of  Col.  Coll.  An.,  1754,  pamph.,  pp.  17, 18, 
20-22.  In  1787  the  Legislature  passed  an  Act, 
in  effect  confirming  the  power  of  Columbia  Col- 
lege under  its  charter  and,  also,  among  other 
things,  providing  that  the  Regents  of  the  Uni- 
versity should  be  authorized  to  erect  colleges, 
which  should  possess  all  the  powers  of  Colum- 
bia College,  under  that  Act.  2  K.  &  R.,  336, 
sees.  7,  8;  2  R.  L.  of  1813,  p.  262,  sec.  6.  Un- 
der this  authority  the  Regents.in  1825, granted 
to  Geneva  College  their  charter  of  incorpora- 
tion, and  that  institution  thereupon,  by  force 
of  the  statute  referred  to,  became  entitled  to 
and  vested  with  all  the  powers  possessed  by 
Columbia  College  as  a  university  or  otherwise. 
Geneva  College  can, therefore,  in  the  legitimate 
exercise  of  its  university  powers,  establish  at 
the  place  where  located,  and  not  elsewhere  (5 
Wend.,  211),  not  only  a  college  of  arts  and  sci- 
ences, but  also  separate  colleges  of  theology.of 
law  and  of  medicine;  and  such  colleges,  when 
established  and  endowed,  are  corporations;  and 
it  necessarily  follows  that  "The  Medical  Insti- 
tution of  Geneva  College,  "  as  established  by 
and  under  the  statutes  of  the  Trustees  of  Ge- 
neva College  set  out  in  the  special  verdict,  is  a 
corporation.  Those  statutes  confer  all  the  es- 
sential features  of  a  corporation  upon  the  prin- 
ciples before  referred  to. 

An  examination  of  the  general  laws  of  the 
State  will  also  show  that  the  plaintiffs,  by  force 
of  the  matters  above  referred  to,  have  become 
a  corporation.  1  R.  S.,  460,  sec.  36,  sub.  8, 11. 
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By  a  fair  construction  of  these  provisions,  the 
trustees  of  colleges  may  contract  with  their 
officers  respecting  the  tenure  of  their  offices, 
and  may  provide  for  their  succession  and  per- 
petuity, as  was  done  in  this  case,  by  the  statutes 
<55*]  set  out  in  the  *special  verdict,  and  this 
constitutes  a  corporation.  Dartmouth  Coll.  v. 
Woodward,  4  Wh.,  703,  per  Story,  J. 

The  medical  faculty  of  Geneva  College  has 
been  repeatedly  recognized  by  the  Legislature 
as  an  incorporated  college  of  medicine.  L.  of 
1835,  p.  36.  The  plaintiffs  are  here  spoken  of 
as  an  incorporated  medical  college.  In  People 
v.  Medical  Society,  18  Wend.,  539,  in  which  it 
was  held  that  Geneva  College  was  not  a  medi- 
cal college,  the  facts  appearing  upon  this  spe- 
cial verdict  were  not  shown  to  exist.  By  Laws 
of  1836,  p.  579,  the  medical  faculty  of  Geneva 
College  are  treated  as  a  separate,  distinct  and 
independent  body,  and  are  impliedly  author- 
ized to  make  contracts  relating  to  the  subjects 
mentioned  in  that  Act.  By  an  Act  of  the  same 
session,  p.  801,  sec.  3,  this  faculty  is  again  rec- 
ognized as  having  an  independent  existence, 
and  is  authorized  to  appoint  a  representative 
in  the  State  Medical  Society,  with  the  same 
powers  possessed  by  delegates  from  the  medi- 
cal colleges.  L.  of  1841,  p.  205,  sees.  1-3.  By 
this  statute  this  faculty  is  endowed,  by  the 
State,  by  the  name  of  "  The  Medical  Institu- 
tion of  Geneva  College,"  and  has  duties  de- 
volved upon  it  which  require,  for  their  exer- 
cise, perpetual  succession,  and  all  the  essential 
attributes  of  a  corporation.  L.  of  1844,  p.  413, 
leads  to  the  same  conclusion  ;  and  as  this  last 
Act  was  passed  by  a  two  third  vote.and  recog- 
nizes and  adopts  the  provisions  of  the  other 
Acts  referred  to.no  objection  can  be  raised  out 
of  the  constitutional  provision  relating  to  the 
manner  of  passing  laws  creating  or  altering 
bodies  politic  and  corporate. 

If  the  faculty  did  not  exist  as  a  corporation, 
independently  of  these  statutes,  it  is  submitted 
that  within  the  adjudged  cases.it  was, by  force 
of  those  enactments,  created  a  corporation  by 
implication. 

Mr.  A.  Worden,  for  defendant.  There  is 
no  power  vested  in  the  trustees  of  Geneva  Col- 
lege to  create  a  corporation.  1  Greenl.  L.,  434; 
2  R.  L.  of  1813,  p.  260;  1  Bl.  Com.,  472,474;  4 
Co.  R,  107,  108. 

The  statutes  of  the  trustees,  set  out  in  the 
<J6*]  special  verdict,  do  *not  purport  to  cre- 
ate a  corporation,  and  the  Acts  of  the  Legisla- 
ture referred  to,  do  not  recognize  it  as  such. 

In  Englaud, corporations  can  only  be  created 
in  two  ways,  (1)  by  Act  of  Parliament ;  (2)  by 
royal  charter.  The  Chancellor  of  the  Universi- 
ty of  Oxford  acts  in  creating  corporations  by 
special  delegation  from  the  King.  The  charter 
of  Kings  (now  Columbia)  College  was  granted 
by  Lieut. -Gov.  De  Lancey,  who  had  himself 
only  a  delegated  authority,  and  could  not  grant 
to  others  any  portion  of  the  royal  prerogative. 
But  granting  that  the  trustees  of  Kings  Col- 
lege enjoyed  a  portion  of  the  King's  preroga- 
tive, it  was  abrogated  by  the  Revolution,  and 
the  Act  of  1787  referred  to  does  not  profess  to 
re  invest  them  with  that  power.  The  plaintiffs, 
as  officers  of  the  Corporation  of  Geneva  Col- 
lege, have  certain  political  rights;  but  they  are 
held  under  and  in  subordination  to  the  princi- 
pal body.  Their  legal  condition  is  admitted  to 
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be  different  from  that  of  mere  servants  of  the 
Corporation,  but  they  have  no  existence  sepa- 
rate from,  and  independent  of ,  the  Corporation 
to  which  they  are  incident.  The  president  and 
Board  of  Directors  of  a  banking  corporation 
have  similar  rights.  A  mandamus  will  lie  to 
admit  them  to  the  exercise  of  their  functions, 
but  no  one  will  contend  that  they  compose  a 
corporation,  separate  from  the  body  corporate 
of  which  they  are  officers. 
Mr.  J.  A.  Spencer,  in  reply. 

By  the  Court,  Bronson.  Ch.  J.  If  "The  Med- 
ical Institution  of  Geneva  College"  is  not  a  cor- 
poration, it  has  no  capacity  to  sue,  and  the  de- 
fendant is  entitled  to  judgment.  This  is  the 
only  question  made  by  the  special  verdict.  The 
principal  argument  for  the  plaintiffs  depends 
upon  maintaining  the  following  propositions  : 

1.  Each  of  the  English  Universities'of  Oxford 
and  Cambridge  has  the  power  of  creating  sub- 
ordinate corporations,  such  as  colleges  for  giv- 
ing instruction  in  the  liberal  arts  and  sciences; 

2.  Columbia  College  in  the  City  of  N.  Y.  has 
the  same  power  in  this  respect  as  the  English 
Universities;  3.  Geneva  College  has  the  same 
powers  as  Columbia  College;  *and4.  Ge  [*67 
neva  College,  thus  having  the  power,  has  cre- 
ated a  corporation  by  the  name  of  "The  Medi- 
cal Institution  of  Geneva  College."  If  any  one 
link  in  this  chain  is  broken,  the  whole  argument 
falls  to  the  ground. 

There  is  very  little  in  the  case  to  induce  the 
belief  that  the  Trustees  of  Geneva  College  ei- 
ther supposed  they  had  the  power,  or  that  they 
intended  to  erect  the  medical  faculty  of  the 
College  into  a  body  politic  or  corporate.  But 
whatever  may  have  been  their  opinion  or  in- 
tention, I  think  they  had  no  power  to  create 
a  corporation  for  any  purpose.  Geneva  Col- 
lege has  "all  the  corporate  rights  and  privi- 
leges enjoyed  by  Columbia  College  in  and  by 
the  Act"  of  April  13,  1787.  2  R.  L.,  262,  sec. 
6.  That  Act,  with  certain  limitations  and 
amendments  not  affecting  the  present  question, 
ratified  and  confirmed  the  charter  of  Kings 
College  in  the  City  of  N.  Y.,  changing  the 
name  to  Columbia  College.  1  Greenl  ,  437, 
sees.  8-11.  The  original  charter  was  granted 
by  Lieut-Gov.  De  Lancey,  October  81,  1754.  It 
conferred  power  upon  the  Governors  of  the 
College  to  appoint  a  president,  who  should 
hold  his  office  during  good  behavior;  and  fel- 
lows, professors  and  tutors  to  assist  the  presi 
dent  in  the  education  and  government  of  the 
students,  who  should  hold  their  offices  either 
at  the  pleasure  of  the  Governors,  or  during 
good  behavior,  according  as  should  be  agreed 
upon  between  those  officers  and  the  Governors 
of  the  College.  The  Governors  also  had 
power  to  appoint  a  treasurer,  clerk  and  stew- 
ard, and  other  inferior  officers  or  ministers, 
who  were  authorized  to  exercise  their  offices, 
according  to  the  direction  and  during  the 
pleasure  of  the  Governors,  "  as  fully  and 
freely  as  any  other  the  like  officers  in  any  of 
our  universities,  or  any  of  our  colleges,  in  that 
part  of  our  Kingdom  of  Great  Britain  called 
England  lawfully  may  and  ought  to  do."  The 
Governors  were  also  authorized  to  make  laws, 
ordinances  and  orders  for  the  better  govern- 
ment of  the  College,  and  the  students  and 
ministers  thereof,  as  they  should  think  best,  so 
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that  they  were  not  repugnant  to  the  laws  of 
England;  and  further,  to  "give  and  grant 
any  such  degree  and  degrees  to  any  of  the 
students  of  the  said  College,  or  any  other  per- 
son or  persons  by  them  thought  worthy  there- 
68*]  of,  *as  are  usually  granted  by  any  or  ei- 
ther of  our  universities  or  colleges  in  that  part 
of  our  Kingdom  of  Great  Britain  called  En 
gland."  It  was  further  granted,  that  the  let- 
ters patent  establishing  the  College,  being  en- 
tered of  record,  should  be  "good  and  effectual 
in  the  law,  to  all  intents  and  purposes,  against 
us,  our  heirs  and  successors.without  any  other 
license,  grant,  or  confirmation  from  us,  our 
heirs  or  successors."  These  are  all  the  pro- 
visions of  the  charter  to  which  we  have  been 
referred  in  support  of  the  plaintiff's  case;  and, 
whatever  may  be  the  powers  of  the  English 
Universities,  I  think  it  entirely  clear  that  Co- 
lumbia College  has  no  power  to  create  corpora- 
tions of  any  kind,  or  for  any  purpose.  It  can 
not  be  necessary  to  discuss  the  question.  It  is 
enough  to  say,  that  there  is  nothing,  in  the 
charter  which  looks  like  a  license  or  authority 
to  erect  corporations.  The  Chancellor  of  the 
University  of  Oxford  has  power  by  charter  to 
erect  corporations.  1  Kyd,  Corp.,  50;  1  Bl. 
Com.,  474.  But  Columbia  College  has  no 
Chancellor.  Its  principal  officer  is  a  president, 
who  has  no  greater  powers  than  are  usually 
conferred  on  the  presidents  of  other  colleges. 
They  cannot  make  corporations. 

Although  it  is  now  settled  that  the  King  may 
delegate  his  authority  to  create  corporations; 
or,  in  other  words,  may  exercise  the  power  by 
another  as  his  instrument,  on  the  principle 
quifacit  per  ahum,  facit  per  se,  I  find  no  au- 
thority for  the  position  that  a  general  power 
to  erect  corporations  has  ever  been  delegated 
to  either  of  the  English  Universities.  But  how- 
ever that  may  be,  I  think  there  is  no  color  for 
saying,  that  such  a  power  has  been  conferred 
upon  any  of  our  colleges. 

Another  argument  remains  to  be  noticed.  It 
is  said  that  the  Legislature  has  repeatedly  rec- 
ognized the  plaintiffs  as  an  existing  corpora- 
tion. Stat.  of  1835,  p.  36;  1836,  p.  579,  801, 
1841,  p.  205;  1844,  p.  413.  Some  of  these  stat- 
utes speak  of  the  medical  institution,  and  oth- 
ers of  the  medical  faculty  of  Geneva  College; 
but  they  all  virtually  recognize  the  College, 
and  not  one  of  its  faculties  as  the  corporate 
body.  There  is  no  law  conferring  corporate 
privileges  on  the  plaintiffs;  and  if  there  had 
69*]  *been  such  a  mistake  as  that  of  calling 
them  a  corporation,  it  would  have  amounted 
to  nothing  more  than  a  misnomer.  But  there 
has  been  no  such  mistake. 

Judgment  for  defendant. 

Affirmed— 5  Denio,  618. 

Cited  in-47  Am.  Rep.,  348 ;  4  Mont..  208. 


MASSON  v.  BOVET. 

Contract  Induced  by  Fraud — Right  of  Rescission 
— Conditions  Thereto. 

Where  a  party  has  been  led  to  enter  Into  a  con- 
tract by  the  fraud  of  the  other  party,  he  may,  upon 


NOTE.— Contracts  —  Rescission— Return  of  consid- 
eration.   See,  Colville  v.  Besly,  2  Den.,  139,  note. 
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discovering  the  fraud,  rescind  the  contract  and  re- 
cover whatever  he  has  advanced  upon  it,  provided 
he  does  so  at  the  earliest  moment  after  he  ha» 
knowledge  of  the  fraud,  and  returns  whatever  he 
has  himself  received  upon  it. 

The  general  rule  is,  that  the  party  who  would  re- 
scind a  contract  on  the  ground  of  fraud,  for  the 
purpose  of  recovering  what  he  has  advanced  upon 
it,  must  restore  the  other  party  to  the  condition  in 
which  he  stood  before  the  contract  was  made ;  but 
where  the  party  who  practiced  the  fraud  has  en- 
tangled and  complicated  the  subject  of  the  contract 
in  such  a  manner  as  to  render  it  impossible  that  he 
should  be  restored  to  his  former  condition,  the  par- 
ty injured,  upon  restoring:,  or  offering  to  restore 
what  he  has  received,  and  doing:  whatever  is  in  hi& 
power  to  undo  what  has  been  done  in  the  execution 
of  the  contract,  may  rescind  it  and  recover  what  he 
has  advanced. 

The  defendant,  being:  the  plaintiff  in  a  judgment 
and  about  to  cause  land  of  the  judgment  debtor  to- 
be  sold  on  execution,  fraudulently  represented  to 
the  plaintiff  that  the  land  to  be  sold  was  free  from 
any  prior  incumbrance,  when,  in  truth,  it  was  sub- 
ject to  older  liens  to  more  than  its  value,  and  there- 
by induced  him  to  become  the  purchaser  at  the 
sheriff's  sale  for  a  considerable  sum,  and  received 
from  him  in  payment  of  his  bid  the  note  of  a  third 
person  held  by  the  plaintiff  for  a  larger  sum  than 
the  amount  bid,  giving  back  his  own  note  for  the 
balance :  it  was  held  that  the  plaintiff,  who  had  im- 
mediately, upon  the  discovery  of  the  fraud,  offered 
to  give  up  the  note  received  by  him  and  to  assign 
the  certificate  of  sale,  could  maintain  replevin  in 
the  detinet  against  the  defendant  for  the  note  so 
transferred  to  the  defendant  by  him. 

Citation— Chit.  Cont.,  406, 408,  409,678-681,  Am.  ed.» 
1842. 

ERROR  to  the  Recorder's  Court  of  the  City 
of  Buffalo.  Bovet  sued  Massou  in  the 
court  below  in  replevin,  in  the  detinet,  for  a 
promissory  note,  which  he  claimed  to  be  bis 
property.  Plea,  non  detinet.  The  defendant 
was  summoned,  but  the  property  was  not  de- 
livered on  the  writ  of  replevin.  It  was  proved 
that  in  December,  1842,  the  defendant  having 
a  judgment  in  his  *favor  against  one  [*7O 
Hyre,  and  an  execution  thereon  in  the  hands 
of  the  sheriff  of  Erie  Co.,  procured  a  sale  10  be 
made  of  the  right  and  title  of  Hyre  to  one  hun- 
dred acres  of  land  in  Amherst,  in  that  county;, 
that  the  plaintiff,  being  the  highest  bidder,  be- 
came the  purchaser  at  $285;  that  immediately 
after  the  sale,  the  plaintiff,  as  purchaser,  and 
the  defendant  as  plaintiff  in  the  execution,  ad- 
justed the  amount  bid  for  the  land,  the  latter 
receiving  from  the  former  the  promissory  note 
for  the  detention  of  which  this  action  was 
brought,  and  giving  back  his  own  note  for 
$15,  being  the  difference  between  the  note  first 
mentioned  and  the  sura  bid  for  the  land.  The 
note  in  controversy  was  made  by  one  John 
Dingens,  and  was  for  the  payment  of  $300  to 
the  plaintiff's  order  in  six  months  from  date, 
with  interest,  and  had  not  become  payable 
when  it  was  transferred  to  the  defendant  as 
above  mentioned.  It  was  proved  to  have  been 
given  for  money  loaned  by  the  plaintiff  to- 
Dingens;  and  when  the  plaintiff  delivered  it  to- 
the  defendant,  he  indorsed  it  in  blank.  The 
adjustment  of  the  amount  bid  was  immediate- 
ly explained  to  the  sheriff,  who  made  out  and 
executed  the  duplicate  certificates  of  sale  re- 
quired by  the  statute,  one  of  which  he  deliv- 
ered to  the  plaintiff,  and  the  other  was  filed  in 
the  county  clerk's  office;  and  the  defendant 
paid  the  sheriff's  fees. 

The  plaintiff  proved  that,  at  the  time  of  the 
«ale,  the  land  was  incumbered  by  a  mortgage 
for  $425,  given  by  Hyre  for  purchase  money, 
and  by  a  judgment  against  Hyre  for  $800,  both 
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being  prior  liens  to  the  judgment  upon  which 
the  sale  took  place,  and  together  amounting  to 
more  than  the  value  of  the  land.  The  plaint- 
iff is  a  native  of  Switzerland  and  speaks  the 
French  language,  but  cannot  speak  English, 
and  had  been  in  this  country  only  a  few 
months  at  the  time  of  the  sale.  It  was  proved 
that  five  or  six  weeks  prior  to  the  sale  of  the 
land,  the  defendant,  knowing  of  the  prior 
mortgage  and  judgment,  told  the  plaintiff  that 
the  land  was  free  and  clear  of  all  incumbrances 
and  urged  him  to  attend  the  sheriff's  sale  and 
become  the  purchaser  of  the  premises,  assur- 
ing him  that  he  could  make  a  great  bargain; 
and  that,  on  the  day  of  sale,  he  sent  a  person 
to  give  the  plaintiff  notice  that  the  sale  was 
71*]  then  to  take  place.  *The  plaintiff  also 
proved  that,  on  the  day  of  sale,  and  after  the 
land  had  been  struck  off  to  him,  but  before  he 
had  delivered  the  note  and  received  the  sher- 
iff's certificate,  the  defendant  again  assured 
him,  in  answer  to  an  inquiry  made  by  the 
plaintiff,  that  the  premises  were  entirely  free 
from  incumbrances.  This  last  piece  of  evi- 
dence was  admitted  against  an  objection  by'the 
defendant's  counsel,  who  insisted  that  declara- 
tions by  the  defendant  after  the  sale  were  not 
competent,  and  the  decision  was  excepted  to. 
The  plaintiff  also  proved  that,  after  the  sale, 
the  defendant  had  a  conversation  with  a  per- 
son who  dealt  in  groceries,  in  which  the  latter 
inquired  of  him,  why  he  had  represented  to 
the  plaintiff  that  the  land  was  unincumbered 
and  why  he  had  not  informed  him  of  the  prior 
mortgage  and  judgment,  and  that  the  defend- 
ant replied:  "  If  you  put  water  in  your  wine, 
do  you  go  and  tell  of  it?"  This  evidence  was 
also  given  after  an  objection  to  its  competency 
had  been  made  and  overruled;  and  the  defend- 
ant excepted  to  the  decision. 

The  plaintiff  then  proved  that,  on  the  day 
after  that  on  which  the  sale  took  place,  he  of- 
fered to  deliver  up  to  the  defendant  the  note 
for  $15,  and  to  assign  to  him  the  sheriff's  cer- 
tificate of  sale,  and  demanded  of  him  the  note 
of  Dingens,  which  the  defendant  refused  to 
give  up. 

The  defendant's  counsel  moved  for  a  non- 
suit, insisting  that  under  the  circumstances  of 
the  case  this  action  could  not  be  maintained, 
even  though  the  defendant's  representations 
were  fraudulent;  but  the  court  denied  the  mo- 
tion, and  the  defendant  excepted. 

The  defendant,  after  proving  the  regularity 
of  the  proceedings  under  which  the  sheriff's 
sale  took  place,  and  that  the  sheriff  assumed  to 
sell  only  the  right  and  title  of  Hyre,  gave  some 
evidence  tending  to  show  that  the  plaintiff  bad 
been  informed  of  the  existence  of  the  prior  liens 
before  he  purchased,  and  that  the  existence  of 
these  liens  had  been  spoken  of  in  English  at 
the  time  of  the  sale,  and  also  that  he,  the  de- 
fendant, had,  before  the  sale,  been  advised  that 
the  prior  judgment  for  $800  was  fraudulent 
and  invalid. 

The  evidence  being  closed,  the  defendant  in- 
72*]  sisted  and  desired  *the  court  to  charge 
that  the  prior  liens  being  matters  of  record, 
the  plaintiff  was  chargeable  with  notice  of 
them,  and  that  the  sale  having  been  made  pur- 
suant to  law,  and  with  such  notice  as  the  law 
required,  the  plaintiff  could  not  set  up  any 
want  of  knowledge  of  material  facts.  He  also 
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desired  specific  instructions  to  be  given  respect- 
ing the  effect  of  particular  portions  of  the  de- 
fendant's evidence;  but  the  court  refused  to 
charge  as  requested,  and  in  its  charge  instruct- 
ed the  jury  that  if  the  plaintiff  had  been  in- 
duced to  make  the  purchase  at  the  sheriff's 
sale,  by  means  of  fraudulent  representations 
made  to  him  by  the  defendant,  the  law  permit- 
ted him  upon  discovery  of  the  fraud,  to  rescind 
the  sale,  and  bring  replevin  for  the  note  which 
he  had  transferred  to  the  defendant  on  account 
of  his  purchase.  He  submitted  to  the  jury,  as 
a  question  of  fact,  whether  the  defendant  had, 
as  alleged, fraudulently  misrepresented  the  con- 
dition of  the  land  in  respect  to  incumbrances, 
to  the  plaintiff,  and  stated  that  if  had  done  so, 
the  plaintiff  was  entitled  to  recover,  unless  the 
plaintiff,  when  he  purchased,  knew  of  the  in- 
cumbrances referred  to,  and  that  if  he  had  such 
knowledge,  the  defendant  was  entitled  to  a 
verdict.  The  defendant  excepted  to  the  charge, 
and  the  jury  found  a  verdict  for  the  plaintiff 
for  $314.25,  being  the  amount  of  the  note  and 
interest.  A  bill  of  exceptions  was  signed  by 
the  recorder. 

Mr.  H.  K.  Smith,  for  the  plaintiff  in  error, 
insisted  that  the  plaintiff  was  not  in  such  a  sit- 
uation as  that  he  could  rescind  the  contract 
by  which  he  parted  with  the  note.  A  party  to 
a  contract  cannot  rescind  it,  unless  both  parties 
can  be  placed  in  the  same  condition  in  which 
they  were  before  the  contract  was  made.  Chit. 
Cont.,  678,  752;  Huntv.  Silk,  5  East,  449;  Kim- 
batt  v.  Cunningham,  4  Mass.,  502;  Conner  v. 
Henderson,  15  Id.,  320;  Vorhees  v.  Earl,  2  Hill, 
288;  Hogan  v.  Weyer,  5  Id.,  389. 

The  sale  in  question  was  in  the  nature  of  a 
judicial  sale,  and  did  not  constitute  in  any 
sense  a  contract  between  the  plaintiff  in  the  ex- 
ecution and  a  purchaser.  The  principles  which 
govern  cases  between  vendor  and  purchaser  of 
goods  do  not  apply.  *Such  sales  as  this  [*73 
can  only  be  vacated  by  the  order  of  the  court 
which  issued  the  process;  and  while  the  sale 
remains  in  full  force,  the  plaintiff  retaining 
what  he  bargained  for,  cannot  call  upon  the 
defendant  to  refund  the  consideration  paid. 

The  effect  of  the  sale  was  to  extinguish  a 
portion  of  the  Judgment  equal  to  the  amount 
of  the  plaintiff's  bid.  This  cannot  be  re-in- 
stated. 

Mr.  M.  Fillmore.  for  the  plaintiff,  cited 
Booty.  French,  18  Wend..  570,  574;  A»h  v.  Put- 
nam, 1  Hill,  802,  305;  Olmstead  v.  Ilotailing, 
Id.,  317,  818. 

Where  a  party  defrauded  does  all  in  his  pow- 
er to  restore  the  opposite  party  to  his  former 
position,  he  may  rescind,  and  recover  what  he 
has  parted  with.  If  the  defendant  has,  by  his 
own  fraud,  so  involved  the  transaction  that  he 
cannot  be  placed  in  the  situation  which  he  be- 
fore occupied,  he  cannot  object  the  conse- 
quences of  his  fraudulent  concfuct,  as  a  bar  to 
the  right  of  the  other  party  to  rescind  the  con- 
tract 

By  the  Court,  Beardsley,  J.  Upon  the  evi- 
dence as  detailed  in  the  bill  of  exceptions, 
there  is  little  room  to  doubt  that  the  plaintiff 
was  imposed  upon  and  defrauded.  The  charge 
of  the  recprder  placed  the  cause  before  thejury 
on  its  true  ground  in  point  of  morality.  They 
have  found  that  the  plaintiff  was  induced  to 
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purchase  the  land,  by  the  defendant's  repre- 
sentations and  assurances;  that  these  were  false 
and  fraudulent;  that  the  purchase  was  made 
without  knowledge  of  their  falsity;  and  thus 
the  plaintiff  was  deprived  of  his  property. 

It  would  be  a  scandal  to  the  law  of  any 
country,  if  it  failed  to  furnish  redress  for  such 
an  injury.  Our  system  is  not  yet  subject  to 
that  reproach,  and  I  am  glad  to  find  that  the 
remedy  resorted  to  in  this  case  is  appropriate 
to  its  object. 

A  person  who  is  induced  to  part  with  his 
property  on  a  fraudulent  contract  may,  on  dis- 
covering the  fraud,  a  void  the  contract  and  claim 
a  return  of  what  has  been  advanced  upon  it. 
Fraud  destroys  the  contract  ab  initio,  and  the 
fraudulent  purchaser  has  no  title.  Chit.  Cont., 
74*]  406,  678-681,  Am.  ed.  1842.  But  if  *the 
party  defrauded  would  disaffirm  the  contract, 
he  must  do  so  at  the  earliest  practicable  moment 
after  discovery  of  the  cheat.  That  is  the  time 
to  make  his  election,  and  it  must  be  done 
promptly  and  unreservedly.  He  must  not  hes- 
itate; nor  can  he  be  allowed  to  deal  with  the 
subject-matter  of  the  contract  and  afterwards 
rescind  it.  Id.,  408,  409,  680.  The  election  is 
with  him;  he  may  affirm  or  disaffirm  the  con- 
tract, but  he  cannot  do  both;  and  if  he  con- 
cludes to  abide  by  it,  as  upon  the  whole  advan- 
tageous, he  shall  not  afterwards  be  permitted 
to  question  its  validity. 

The  party  who  would  disaffirm  a  fraudulent 
contract  must  return  whatever  he  has  received 
upon  it.  This  is  on  a  plain  and  just  principle. 
He  cannot  hold  on  to  such  part  of  the  contract 
as  may  be  desirable  on  his  part,  and  avoid  the 
residue,  but  must  rescind  in  toto,  if  at  all. 

It  was  urged  on  the  argument  that  a  contract 
cannot  be  rescinded  by  one  of  the  parties  alone, 
so  as  to  authorize  a  recovery  by  him  of  what 
had  been  paid  upon  it,  unless  the  other  party 
is  thereby  fully  restored  to  the  condition  in 
which  he  stood  before  the  contract  was  made. 
This  is  certainly  the  general  rule;  but  in  cases 
of  fraud,  such  as  this  was,  it  can  only  mean 
that  the  party  defrauded,  if  he  would  rescind 
the  contract,  must  return  or  offer  to  return 
everything  he  received  in  execution  of  it.  To 
retain  the  whole,  or  a  part  only  of  what  was 
received  upon  the  contract,  is  incompatible 
with  its  rescission;  and  hence  the  necessity  of 
restoring  what  had  been  received  upon  it. 

This  is  not  exacted  on  account  of  any  feeling 
of  partiality  or  regard  for  the  fraudulent  party. 
The  law  cares  very  little  what  his  loss  may  be, 
and  exacts  nothing  for  his  sake.  If,  therefore, 
he  has  so  entangled  himself  in  the  meshes  of 
his  own  knavish  plot  that  the  party  defrauded 
cannot  unloose  him,  the  fault  is  his  own;  and 
the  law  only  requires  the  injured  party  to  re- 
store what  he  has  received,  and,  as  far  as  he 
can,  undo  what  had  been  done  in  the  execu- 
tion of  the  contract.  This  is  all  that  the  party 
defrauded  can  do,  and  all  that  honesty  and  fair 
dealing  require  of  him.  If  these  fail  to  extri- 
75*]  cate  the  wrong  doer  from  *the  position 
he  has  assumed  in  the  execution  of  the  con- 
tract, it  is  in  no  sense  the  fault  of  his  intended 
victim,  and  upon  the  principles  of  eternal  jus- 
tice, whatever  consequences  may  follow,  they 
should  rest  on  the  head  of  the  offender  alone. 

Here  the  plaintiff  did  all  he  could  to  rescind 
the  contract  in  toto.  As  he  had  been  grievously 
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taken  in,  he  was  entitled  to  a  return  of  his  note, 
and  that  having  been  refused,  this  action  was 
well  brought. 
Judgment  affirmed. 

Approved— 61  N.  Y.,  163 ;  32  Barb.,  324 :  29  Wis.,  103. 

Cited  In— 2  Denio,  138 ;  18  N.  Y.,  312 ;  23  N  Y  272  • 
28  N.Y.,227:  44  N.  Y.,531;  46  N.  Y..636.  537 ;  49  N! 
Y.,  626  ;  54  N.  Y.,  415 ;  81  N.  Y.,  397  ;  83  N.  Y..  308  :  96 
N.  Y..  599 :  1  Keyes.  452 ;  2  Keyes,  528 ;  3  Keyes,  122  ; 
2  Abb.  App.  Dec.,  518;  4  Abb.  App.  Dec.,  595,  617  ;  3 
Lane..  200:  3  Hun,  484,  485;  21  Hun,  299;  4  Barb., 
208 ;  5  Barb..  323 ;  10  Barb.,  430 ;  13  Barb.,  645 ;  14 
Barb.,  597 ;  17  Barb.,  429 ;  21  Barb.,  84 ;  23  Barb.,  661 ; 
2«  Barb..  171 ;  27  Barb.,  654 ;  31  Barb.,  399 ;  32  Barb 
175  :  42  Barb.,  565,  566 ;  45  Barb.,  501 ;  47  Barb.,  285 ;  5 
T.  4  C.,  592;  24  How.  Pr.,  498:  33  How.  Pr..  176;  3 
Sandf .,  592 ;  7  Bos..  508 ;  3  E.  D.  S.,  203 :  7  Daly,  91, 
408 :  36  Wifl.,  448  ;  42  111.,  84  ;  69  111.,  450 ;  33  Ind..  153 
49  Ind.,  481 ;  21  Minn..  439:  43  Mo.,  176 ;  33  N.  J.  L  . 
126, 127 :  1  Am.  Rep.,  102 ;  100  Mass.,  176 ;  5  Am.  Rep., 
431 ;  67  Pa.  St..  228 ;  20  N.  W.  Rep.,  221. 


BRERETON  «.  HULL. 

Discharge  under  Bankrupt  Act— Plea  of  as  De- 
fense— May  Be  Impleaded,  how — Pleading. 

A  discharge  under  the  late  Bankrupt  Act  of  the 
U.  8.,  when  pleaded  in  bar  to  an  action  for  a  prior 
indebtedness,  may  be  impeached  and  avoided  on  ac- 
count of  preferences  among  creditors,  and  of  pay- 
ments and  transfers  of  property  in  contemplation 
of  bankruptcy,  forbidden  by  the  2d  section  of  the 
Act. 

A  replication  to  a  plea  of  a  discharge  under  the 
Bankrupt  Act  must  state  what  particular  act  of 
fraud  the  defendant  has  committed  ;  and  where  it 
set  forth  that  he  had  made  payment  or  agreements 
or  transfers  of  property  to  creditors,  sureties  or  in- 
dorse™, it  was  held  for  that  reason  insufficient. 

Such  replication  must  also  contain  a  description 
of  the  property  alleged  to  have  been  transferred,  as 
to  kind  and  quantity,  and  to  whom  it  was  conveyed ; 
and  in  case  of  unlawful  preferences,  what  creditors 
were  preferred,  in  order  that  the  defendant  may  be 
fairly  apprised  of  the  proof  he  is  to  meet  on  the 
trial.  But  if  the  property  was  sold  at  auction  or  in 
small  quantities,  the  names  of  all  the  purchasers 
need  not  be  stated ;  but  then  the  reason  for  the  omis- 
sion must  be  given  in  the  pleading. 

Where  the  allegation  in  the  replication  is  willful 
concealment  of  the  debtor's  property,  and  some  ar- 
ticles are  sufficiently  described,  the  replication  will 
not  be  bad  for  adding  "  and  other  property  of  con- 
siderable value." 

Where  the  charge  in  the  replication  is  willful  con- 
cealment of  the  debtor's  property,  it  must  state  how 
and  in  what  manner  the  concealment  was  effected 
and  in  what  stage  of  the  proceedings  it  occurred,  as 
that  he  omitted  it  in  his  inventory,  or  withheld  the 
knowledge  of  it  from  the  court  or  a  commissioner 
when  examined  under  the  Act,  or  secreted  it  from 
the  assignee. 

Citations— Bankrupt  Act,  sees.  1, 2,  4 ;  2  Johns.,  96. 

DECLARATION  in  assumpsit,  common 
counts.  Pleas:  1.  Non  assumpsit ;  and  2. 
A  discharge  as  a  voluntary  bankrupt  by  the 
District  Court  of  the  U.  S.  for  the  Southern 
District  of  N.  Y.  *The  petition  was  pre  [*  7  6 
sented  February  14,  1842,  and  the  discharge 
granted  on  the  16th  of  September  following. 
Replication  to  second  plea,  that  the  defendant 
in  his  proceedings  under  the  Bankrupt  Ace  was 
guilty  of  fraud  under  said  Act,  and  of  willful 
concealment  of  his  property, against  its  express 
provisions  and  in  direct  violation  thereof,  (1) 
in  having,  after  the  passage  of  said  Act,  made 
payments  or  agreements,  conveyances  or  trans- 
fers of  property  in  contemplation  of  bank- 
ruptcy for  the  purpose  of  giving  creditors, 
sureties  or  indorsers  of  said  defendant,  or  some 
other  person,  a  preference  or  priority  over  the 
general  creditors  of  said  defendant ;  (2)  and  in 
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having  made  payments, conveyances  and  trans- 
fers of  property  and  certain  merchandise,  to 
wit :  three  dozen  iron  mortars  and  pestles,  three 
barrels  of  turpentine,  and  a  large  quantity  of 
pills  and  patent  medicines,  on  or  about  Febru- 
ary 9,  1842,  and  at  other  times,  after  the  pass- 
age of  said  Act.in  contemplation  of  bankruptcy, 
to  persons  not  bonafide  creditors.or  purchasers 
for  valuable  consideration  without  notice  ;  (3) 
in  concealing  his  property,  or  right  of  property, 
in  a  library  of  books  and  other  property  of 
considerable  value,  and  in  certain  articles  of 
merchandise  of  considerable  value  then  in  the 
house  95  Liberty  St.  in  the  City  of  N.  Y.,  to 
wit :  three  dozen  iron  mortars  and  pestles,  three 
barrels  of  turpentine,  and  a  large  quantity  of 
pills  and  patent  medicines.  Verification,  etc. 
Demurrer  and  joinder. 

Mr.  S.  F.  Cowdrey,  for  defendant. 

Messrs.  Benedict  and  Belknap,  for  plaint- 
iff. 

By  Vie  Court,  Bronson,  Ch.  J.  The  repli- 
cation is  framed  partly  on  the  3d  and  partly  on 
the  4th  section  of  the  Bankrupt  Act ;  and  the 
first  question  made  at  the  bar  is,  whether  the 
discharge  can  be  impeached  for  the  preferences 
among  creditors,  and  the  other  payments  and 
transfers  of  property,  made  in  contemplation 
of  bankruptcy,  which  are  forbidden  by  the  2d 
section  of  the  Act.  I  think  it  may.  The  dis- 
7  7*]  charge  of  a  bankrupt  *may  be  impeached 
"for  some  fraud  or  willful  concealment  by  him 
of  his  property,  or  rights  of  property."  Sec.  4. 
"Fraud"  is  a  very  comprehensive  term,  and  I 
cannot  doubt  that  it  includes  those  "unlawful 
preferences,"  payments  apd  transfers  of  prop- 
erty which  the  statute  declares  "  utterly  void 
and  a  fraud  upon  this  Act."  Sec.  2.  It  is  true 
that  the  section  goes  on  to  provide,  that  "The 
persons  making  such  unlawful  preferences  and 
payments  shall  receive  no  discharge;"  and  this, 
it  is  said,  is  the  only  penalty.  It  is,  of  course, 
the  only  penalty  where  a  discharge  is  denied. 
But  here  a  discharge  has  been  granted.  That 
does  not  obliterate  the  fraud  :  it  still  remains, 
and  may,  I  think,  be  set  up  as  an  impeachment 
of  the  discharge.  The  4th  section  denies  a  dis- 
charge to  a  bankrupt  who  shall  be  "  guilty  of 
any  fraud  or  willful  concealment  of  his  prop- 
erty," and  yet  the  same  section  provides  that 
the  discharge  may  be  impeached  for  fraud  or 
willful  concealment  of  property.  This  shows 
that  the  same  matter — so  far  as  relates  to  fraud 
and  concealment — may  be  set  up  in  answer  to 
the  discharge  when  granted,  that  might  have 
been  successfully  urged  against  the  bankrupt's 
application. 

The  discharge  is  made  conclusive  evidence 
in  favor  of  the  bankrupt,  unless  impeached  for 
some  fraud,  etc.,  "  on  prior  reasonable  notice 
specifying  in  writing  such  fraud  or  conceal- 
ment. Sec.  4.  The  replication  commences 
with  a  general  allegation  that  the  defendant 
was  guilty  of  fraud  and  of  willful  concealment 
of  his  property,  and  then  goes  on  to  make  three 
several  specifications  applicable  to  one  branch 
or  the  other  of  the  general  allegation.  The 
first  two  specifications  relate  to  unlawful  pref- 
erences, payments  and  transfers  of  property, 
and  are  made  in  support  of  the  general  charge 
of  fraud;  and  the  third  specification  relates  to 
the  concealment  of  property.  The  first  speci • 
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fication  is  as  follows  :  "  In  having,  after  the 
passage  of  said  Act,  made  payments  or  agree- 
ments, conveyances  or  transfers  of  property,  in 
contemplation  of  bankruptcy,  for  the  purpose 
of  giving  creditors.sureties  or  indorsers  of  said 
defendant,  or  some  other  person,  a  preference 
or  priority  over  the  general  creditors  of  said 
defendant."  The  charge  is  in  the  alternative, 
that  the  defendant  *did  one  or  the  other  [*7  8 
of  four  things;  but  which  one  of  the  four  no 
one  can  tell.  There  is  no  description  of  the 
property,  said  to  have  been  transferred,  either 
as  to  kind  or  quantity  ;  nor  does  it  appear  to 
whom  the  property  was  conveyed  ;  nor  what 
creditors,  sureties,  indorsers,  or  other  persons, 
were  preferred  over  the  general  creditors  of 
the  bankrupt.  The  specification  is  nearly  in 
the  words  of  the  statute,  and  is  quite  too  gen- 
eral to  inform  the  defendant  what  charge  he 
must  be  prepared  to  repel  on  the  trial.  Ser- 
vice v.  Heermance,  2  Johns.,  96.  If  the  plaintiff 
knows  that  there  were  any  unlawful  prefer- 
ences in  contemplation  of  bankruptcy,  he  can 
specify  what  in  particular  they  were.  If  he 
has  no  such  knowledge,  this  is  then  a  mere 
fishing  suit,  which  deserves  no  encouragement. 

The  second  specification  is  not  open  to  so 
many  objections.  The  property  or  merchan- 
dise which  the  defendant  is  charged  with  hav- 
ing conveyed  and  transferred  is  sufficiently 
described.  But  no  mention  is  made  of  the  per- 
sons, or  any  of  them,  to  whom  the  convey- 
ances and  transfers  were  made.  I  think  this 
should  have  been  done.  The  defendant  should 
be  fairly  apprised  of  the  proof  which  he  may 
expect  to  meet  on  the  trial.  If  the  property 
was  sold  by  retail  or  at  auction, in  small  quan- 
tities, it  would  not  be  necessary  to  give  the 
names  of  all  the  purchasers,  and  possibly  the 
specification  would  be  good  without  giving 
any  of  them.  But  then  the  pleading  should 
state  the  necessity  for  omitting  to  give  the 
names.  I  think  this  part  of  the  replication  is 
also  bad. 

The  third  specification  is  for  concealing  his 
property,  or  right  of  property,  in  a  library  of 
books,  and  in  certain  articles  of  merchandise  ; 
and  the  first  objection  is.  that  there  is  no  charge 
of  a  "willful  concealment."  Sec.  4.  But  the 
specification  must  be  read  in  connection  with 
the  general  allegation  in  the  commencement  of 
the  pleading,  where  the  charge  is,  that  the  de- 
fendant was  guilty  of  willful  concealment. 

In  addition  to  what  is  said  about  the  library 
of  books  and  certain  articles  of  merchandise, 
which  are  sufficiently  described,  the  defendant 
is  charged  with  concealing  "other  property  of 
considerable  value,"  without  any  description 
whatever,  either  as  *to  kind  or  quantity. [*79 
This  is  clearly  bad.  But  it  will  not  vitiate  the 
whole  specification.  The  defendant  should  not 
demur,  but  should  object  on  the  trial  to  any 
evidence  which  may  be  offered  under  the  gen- 
eral words  which  have  been  mentioned. 

There  is  one  objection  to  this  specification 
which  I  think  well  taken.  The  defendant  is 
charged,  in  general  terms,  with  concealing 
his  property,  without  stating  how  or  in  what 
manner  the  concealment  was  effected,  or 
when  or  in  what  stage  of  the  proceedings  it 
occurred.  As  a  voluntary  bankrupt  the  de- 
fendant was  required  to  present,  with  liis  pe 
tition,  an  accurate  inventory  of  his  property, 
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rights  and  credits  and  the  location  and  situa- 
tion of  each  and  every  parcel  and  portion  there- 
of. Sec.  1.  And  he  was  afterwards  subject 
to  examination  on  oath  before  the  court  or  a 
commissioner,  in  relation,  among  other  things, 
to  his  property  and  rights  of  property.  Sec.  4. 
The  specification  may  mean  that  the  defend- 
ant concealed  the  property  by  omitting  to  men- 
tion it  in  the  inventory,  or  that  he  concealed  it 
in  his  subsequent  examination  before  the  court 
or  commissioner  ;  it  may  also  mean  that  the 
concealment  was  by  secreting  the  property  so 
that  the  assignee  in  bankruptcy  could  not  find 
it.  The  plaintiff  must  be  more  particular  in 
his  allegations,  and  tell  us  what  he  means  by 
concealment;  otherwise,  we  cannot  say  that 
the  replication  contains  a  good  answer  to  the 
plea;  nor  will  the  defendant  have  "reasonable 
notice"  of  what  may  be  urged  on  the  trial. 

The  replication  is  loosely  drawn  in  other  re- 
spects ;  but  it  is  enough  that  it  is  bad  for  the 
reasons  which  have  been  mentioned. 

Judgment  for  defendant. 

Criticised— 18  Barb.,  430. 
Reviewed-1  Bk.  Reg.,  51 ;  2  Ben.,  140. 
Explained-13  N.  Y.,  198. 
Cited  in— 3  Barb.,  439 ;  4  Barb.,  406. 


8O*]    *POLLY  ALKENBRACK 

v. 

THE  PEOPLE. 

Conviction  for  Petit  Larceny  —  Variance. 

Where,  in  a  Court  of  Special  Sessions,  a  defend- 
ant was  convicted  of  petit  larceny,  upon  a  com- 
plaint for  stealing:  one  white  woolen  flannel  sheet, 
and  the  evidence  on  the  trial  related  to  a  blanket 
made  of  cotton  and  woolen—  the  warp  being  cotton 
and  the  filling  woolen,  and  the  variance  was  object- 
ed to  ;  held,  that  it  was  material  and  fatal,  and  the 
conviction  was  reversed. 

Citations-3  Chit.  Cr.  L.,  946,  947  ;  3  Maule  &  S.,  452. 
547  :  1  Chit.  Cr.  L..  335-338. 


a  Court  of  Special  Sessions 
\J  in  Montgomery  Co.,  where  the  plaintiff  in 
error  was  convicted  of  petit  larceny. 

The  complaint  against  her  was  for  stealing 
one  white  woolen  flannel  sheet  and  one  white 
linen  sheet.  There  was  no  sufficient  evidence 
to  charge  her  with  stealing  the  last  named  arti- 
cle ;  but  there  was  satisfactory  proof  that  she 
had  feloniously  taken  a  blanket,  part  woolen 
and  part  cotton  —  the  warp  being  cotton  and 
the  filling  woolen  —  belonging  to  the  person 
named  for  that  purpose  in  the  complaint. 
When  the  testimony  was  closed,  she  objected 
on  account  of  the  variance,  but  the  objection 
was  not  allowed,  and  she  was  convicted  and 
sentenced  to  pay  a  fine,  and  stand  committed, 
etc.  The  prisoner  sued  out  a  certiorari. 

Mr.  H.  Fish,  for  plaintiff  in  error. 

Mr.  G.  P.  Barker,  Atty-Oen.,  for  the  peo- 
ple. 

By  tlie  Court,  Beardsley,  J.  A  sheet  —  an 
article  of  bed  furniture  —  may  be  composed  of 
various  substances,  as  linen,  cotton  or  wool, 
singly  or  in  combination.  The  word  has  ref- 
erence to  the  form  and  not  the  material  of 
which  the  article  is  made;  had  this,  therefore, 
been  described  by  the  term  "  sheet  "  alone,  it 
would  have  been  sufficiently  certain.  3  Chit. 
Cr.  L.,  947;  3  Maule  &  S.,  452,  547. 
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But  the  accused  was  put  on  her  trial  for 
stealing  a  sheet  composed  wholly  of  wool,  for 
it  is  described  as  "one  white  woolen  flannel 
*sheet; "  and  she  was  convicted  of  steal-  [*81 
ing  an  article,  part  cotton  and  part  wool,  called 
a  cotton  and  woolen  blanket. 

The  quality  and  description  of  the  property 
stolen  must  be  shown  with  accuracy  and  cer- 
tainty. The  general  rules  on  this  point  are 
stated  by  Chitty  and  other  elementary  writers, 
and  need  not  here  be  repeated.  3  Chit  Cr  L 
946,  947;  1  Id.,  335-338.  If  the  property  is  de- 
scribed as  a  cow,  and  proved  to  be  a  heifer,  the 
variance  is  fatal;  so  it  is  if  described  as  a  sheep, 
and  proved  to  be  a  lamb.  And  where  a  party 
was  indicted  for  stealing  one  bushel  of  oats, 
one  bushel  of  chaff  and  one  bushel  of  beans, 
and  the  proof  was  that  they  were  mixed  to- 
gether when  stolen,  the  variance  was  held  to 
be  fatal.  Rex  v.  Kettle,  3  Chit.  Cr.  L.,  947. 

Here  the  property  was  described  with  un- 
necessary minuteness  and  particularity,  but, 
being  so  described,  the  proof  must  correspond 
with  it.  A  charge  for  stealing  an  article  com- 
posed wholly  of  wool,  is  not,  in  my  opinion, 
sustained  by  proof  of  stealing  one  which  was 
part  wool  and  the  residue  cotton. 

Conviction  reversed. 

Commented  on— 121  Mass.,  55;  23  Am.  Rep.,  256. 
Cited  in— 14  N.  Y.,  594. 


LESTER  v.  CRARY. 

Practice   in  Justice   Court — Commencement  of 
Suit — Adjournment. 

Suits  in  justices'  courts  can  only  be  commenced  by 
process  or  by  the  voluntary  appearance  of  the  par- 
ties and  joining1  issue. 

Where  parties  appeared  before  a  justice  of  the 
peace  with  a  view  to  the  commencement  of  a  suit 
before  him,  by  one  of  them  as  plaintiff  against  the 
other  as  defendant,  and  an  adjournment  was  then 
had  at  the  request  of  the  defendant,  without  any 
issue  joined  or  any  pleadings  put  in  ;  held  that  no 
suit  was  thereby  commenced;  and  the  plaintiff, 
having  appeared  at  the  adjourned  day,  declared  and 
obtained  judgment,  it  was  held  to  be  erroneous. 

Citations— 8  Wend.,  569 ;  10  Wend.,  497 ;  5  Hill,  428 ; 
2  R.  S..  277,  sees.  11. 12. 

ERROR  to  the  Oneida  C.  P.  December  6, 
1843,  a  justice  of  the  peace  of  the  City  of 
Utica,  on  the  application  of  one  Weaver,  is- 
sued a  summons  for  Crary,  requiring  him  to 
appear  before  the  justice  at  his  office  in  Utica, 
December  15,  to  answer  Lester  in  a  plea  of 
trespass  on  the  case.  *The  summons  [*82 
was  served  by  copy.  December  13,  two  days 
before  the  return  day  of  the  summons,  the  jus- 
tice, as  he  states  in  his  return,  saw  Crary  at 
the  shop  of  Weaver  in  Utica,  and  it  was  then 
and  there  agreed  between  Weaver  and  Crary 
that  they  would  appear  before  the  justice,  at 
his  office,  December  20  then  instant,  and  try 
the  matter  in  difference  between  Lester  and 
Crary.  The  justice  entered  on  his  minutes 
that  the  parties  appeared  on  the  13th,  and  ad- 
journed to  December  20.  On  the  20th,  Weaver 
and  Crary  went  before  the  justice  and,  at  the 
request  of  Crary,  the  cause  was  adjourned  un- 
til December  25.  On  the  25th,  Crary  did  not 
appear.  Weaver  appeared,  and  declared  in  as- 
sumpsit ;  the  justice  heard  proofs,  and  gave 
judgment  in  favor  of  Lester  against  Crary  for 
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damages  and  costs.  On  certiorari,  the  C.  P. 
reversed  the  judgment.  Lester  now  brings 
error. 

Mr.  W.  McCall,  for  plaintiff  in  error. 

Mr.  W.  M.  Allen,  for  defendant  in  error. 

By  tlu  Court,  Bronson,  Ch.  J.  As  neither 
of  the  parties  appeared  is  pursuance  of  the 
summons,  the  question  is  whether  a  suit  was 
well  commenced  without  process.  Conceding 
that  Weaver  was  the  attorney  of  Lester,  still 
the  agreement  which  was  made  at  Weaver's 
shop  December  13  is  not  a  matter  of  any  legal 
importance.  The  justice  has  no  right  to  act 
upon  information  relating  to  the  parties  or  the 
suit  which  he  has  picked  up  when  out  of  court. 
Tenny  v.  Filer,  8  Wend.,  569;  Eimball  v.  Mack, 
10  Id.,  497;  Fanning  v.  Trowbridge,  5  Hill,  428. 
It  was  a  mistake,  therefore,  to  enter  on  his 
minutes  that  the  parties  appeared  on  the  13th, 
and  adjourned  to  December  20.  But  the  par- 
ties were  before  the  justice  on  the  last  men- 
tioned day,  and  there  was  then  an  adjourn- 
ment on  the  request  of  Crary  ;  but  no  issue 
was  joined.  Did  the  proceedings  on  that  day 
amount  to  a  good  commencement  of  a  suit?  If 
83*]  they  did  not,  then  what  was  done  *De- 
cember  25,  in  the  absence  of  Crary,  was  wholly 
unauthorized.  ' '  Suits  may  be  instituted  before 
a  justice,  either  by  the  voluntary  appearance 
and  agreement  of  the  parties,  or  by  process." 
They  "shall  be  considered  as  commenced, 
where  the  suit  is  instituted  without  process, 
at  the  time  of  the  parties  joining  issue."  2 
2  R.  8.,  227,  sees.  11,  12.  This  language  is 
too  plain  to  be  got  over.  When  there  is  no 
process,  there  is  no  suit  or  action  pending  un- 
til the  joining  of  the  issue.  Here  there  never 
was  any  issue.  I  think  the  case  was  properly 
disposed  of  by  the  C.  P. 

Judgment  affirmed. 

Cited  in-4  Denlo,  96. 


THE  PEOPLE 

v. 
COSTELLO,  Impleaded  with  Others. 

Evidence  of  Accomplice — Sufficiency  of— Refer- 
ence to  Letter  on  Direct  and  Oross- Examination 
— Not  Head — Joinder  of  Misdemeanors  in  Same 
Indictment — Election — Discretion  of  Court. 

Upon  the  trial  of  an  indictment,  an  accomplice  in 
the  commission  of  the  offense  is  a  competent  wit- 
ness for  the  prosecution ;  and  the  testimony  of  a 
witness  thus  situated  will,  if  the  jury  are  fully  con- 
vinced of  its  truth,  warrant  the  conviction  of  the 
defendant,  though  it  be  uncorroborated  by  other 
testimony. 

The  uncorroborated  testimony  of  an  accomplice 
should  be  received  with  great  caution,  and  the  court 
should  always  so  advise  the  jury:  but  they  arc  not  to 
be  instructed  that  in  point  of  law  a  conviction  can- 
not be  had  upon  such  testimony. 

The  prosecution  is  not  entitled,  upon  the  trial  of 
an  indictment,  to  give  in  evidence  an  anonymous 
letter,  written  by  a  stranger,  though  a  witness  for 
the  prosecution  had  spoken  of  it  on  the  direct  ex- 
amination, and  had  been  cross-examined  concern- 
ing the  circumstances  under  which  it  was  received 
by  the  defendant's  counsel,  its  contents  not  having 
been  disclosed  on  such  examination. 

Several  misdemeanors  may  bo  Joined  in  the  same 
indictment,  and  a  conviction  for  all  may  take  place 
at  the  same  time,  and  the  prosecution  cannot  be 
compelled  to  select  a  single  offense  among  thoac 
charged,  and  proceed  for  that  alone. 

But  where,  in  an  indictment  against  three  persons 
for  misdemeanor,  distinct  offenses  were  charged  in 
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different  counts,  and  on  the  trial  the  defendants  be- 
ing tried  together,  the  evidence  tended  to  show  that, 
two  crimes  had  been  committed,  and  when  the  pros- 
ecution rested  there  was  no  evidence  against  one  of 
the  defendants  in  respect  to  one  of  the  offenses 
charged,  though  there  was  testimony  tending  to 
show  them  all  guilty  of  the  other  offense,  and  the 
defendants  applied  to  the  court  to  compel  the  pros- 
ecutor to  elect  for  which  offense  he  would  proceed, 
it  was  held  that  he  should  have  been  required  to 
make  such  election. 

Such  application  being  addressed  to  the  discretion 
of  the  court,  before  which  the  trial  took  place, 
whether  a  decision  denying  it  could  be  corrected 
by  this  court  upon  a  bill  of  exceptions,  qucere. 

Citations— 2  R.  S.,  694,  sec.  21 ;  2  Camp.,  132  :  2 
Leach,  521 :  7  T.  R.,  609 : 1  Hale,  303-305 ;  7  Carr.  &  P., 
152,  272 ;  2  Pick.,  397 ;  Greenl.  Ev.,  115.  11  .  152.  153, 
448,450;  1  Phil.  Ev.,41,  229,  230:  Roscoe,  Cr.  Ev.,  143, 
215.  216 ;  8  Wend..  211 ;  1  Chit.  Cr.  L.,  249,  253.  254,  270; 

2  Stark.,  458 ;  7  Serg.  &  R.,  469,  476 :   8  Carr.  &  P.,  297; 

3  T.  R.,  105, 106  ;  8  East,  41 ;  2  Str.,  921. 

THE  *defendant,  Catharine  Costello,  [*84 
was  indicted,  together  with  Napoleon  Lo- 
reau  and  Catharine  Guetal,  in  the  N.  Y.  Gen- 
eral Sessions,  under  2  R.  S.,  694,  sec.  21, which 
provides  that  "  Every  person  who  shall  will- 
fully administer  to  any  pregnant  woman,  any 
medicine,  drug,  substance  or  thing  whatever, 
or  shall  use  or  employ  any  instrument  or  other 
means  whatever,  with  intent  thereby  to  pro- 
cure the  miscarriage  of  any  such  woman,"  un- 
less, etc.,  shall,  upon  conviction,  be  punished, 
etc. 

The  indictment  contained  four  counts,  the 
intent  charged  in  each  being  to  procure  the 
miscarriage  of  one  Zulma  Marache,  she  being 
then  pregnant,  etc.  The  first  two  charged  the 
attempt  to  have  been  made  by  administering 
drugs,  and  the  others  that  it  was  by  means  of 
an  instrument.  The  defendants  severally  plead- 
ed not  guilty,  and  were  tried  together,  in  the 
General  Sessions. 

On  the  the  trial,  the  prosecution  offered  Zul- 
ma Marache  as  a  witness,  who  was  objected  to 
by  the  counsel  for  the  defendant  on  the  ground 
that  she  was  an  accomplice  in  the  commission 
of  the  offense,  and  for  that  reason  incompetent 
to  give  evidence  for  the  prosecution.  The  court 
overruled  the  objection,  and  the  witness  was 
sworn  and  examined.  Her  testimony  impli- 
cated the  defendants  Loreau  and  Guetal,  in  the 
act  of  administering  drugs  to  her,  to  procure 
the  miscarriage,  but  in  this  the  defendant, Cos- 
tello, did  not  appear  to  have  had  any  concern 
or  even  knowledge.  The  drugs  not  having  pro- 
duced the  effect  intended,  she  was  afterwards 
induced  by  Loreau  and  Guetal,  to  resort  to  Cos- 
tello, who,  according  to  her  testimony,  em- 
ployed an  instrument  to  effect  the  object. 

In  the  course  of  the  direct  examination  of 
the  witness,  she  stated  that  she  had  seen  three 
anonymous  letters,  two  of  which  were  ad- 
dressed to  her  mother.and  the  other  to  a  Madame 
Pousot ;  and  on  her  cross-examination,  she 
stated  the  time  and  manner  of  receiving  the 
letters,  and  what  had  become  of  them,  but 
their  contents  were  not  then  disclosed.  After 
this,  the  district  attorney  offered  the  letters  In 
evidence,  and  the  counsel  for  Costcllo  objected 
to  their  admission,  on  the  ground  that  the  de- 
fendant was  not  shown  to  have  had  any  con- 
nection with  them.  *The  court  excluded  [*85 
those  written  to  the  mother  of  the  witnesn,  but 
admitted  the  one  addressed  to  Madame  Pousot, 
for  the  reason,  an  stated,  that  it  had  tx*en  in- 
quired about  on  the  crosa -examination;  and  the 
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defendant's  counsel  excepted.  The  letter  was 
read,  and  purported  to  be  "  from  a  neighbor," 
and  the  writer  requested  Madam  Pousot  to 
inform  the  mother  of  Zulma  that  her  daugh- 
ter was  pregnant.  After  the  prosecution  had 
rested,  the  defendants'  counsel  applied  to  the 
court  to  require  the  district  attorney  to  elect 
as  to  which  of  the  offenses  he  would  ask  a  con- 
viction, insisting  that  inasmuch  as  the  defend- 
ant, Costello,  was  not  shown  to  have  been  con- 
cerned in  the  alleged  unlawful  use  of  drugs, 
the  cause  could  not  legally  be  proceeded  in 
without  such  election  ;  but  the  court  declined 
to  require  such  election  to  be  made,  and  the 
defendant's  counsel  excepted. 

After  the  defendants  had  given  their  evi- 
dence, and  the  testimony  had  closed,  the  de- 
fendants requested  instructions  upon  several 
points  to  be  given  to  the  jury  and, among  others, 
that  they  could  not  convict  a  part  of  the  defend 
ants  of  the  offense  relating  to  the  unlawful  use 
of  drugs,  and  also  convict  others,  or  the  whole 
of  them,  of  employing  an  instrument  for  the 
unlawful  purpose  at  another  time.  The  court 
declined  to  give  such  instruction,  and  the  de- 
fendants' counsel  excepted.  The  defendants' 
counsel  also  desired  the  jury  to  be  instructed 
that  they  could  not  convict  upon  the  uncorrob- 
orated testimony  of  Zulma  Marache,  insisting 
that  she  was  an  accomplice  in  the  alleged  of- 
fense. 

In  the  charge  the  court  instructed  the  jury, 
among  other  matters,  that  Marache  was  not  an 
accomplice,  within  the  legal  idea  of  that  term, 
though  she  stood  in  a  situation  to  effect  her 
credibility,  and  that  her  testimony  ought  to  be 
carefully  weighed;  but  that  if,  upon  the  whole, 
they  credited  the  account  she  had  given,  they 
could  convict  the  defendants,  even  though  she 
was  not  corroborated;  and  that  they  might  con- 
vict a  part  of  the  defendants  upon  the  counts 
respecting  drugs,  and  convict  others  of  them 
whom  they  should  acquit  upon  that  branch  of 
the  indictment,  upon  the  counts  charging  the 
unlawful  use  of  an  instrument,  according  as 
the  evidence  implicated  them  respectively. 
86*]*The  defendants  excepted  to  the  charge. 
The  jury  found  the  defendants  Loreau  and 
Guetal  guilty  on  all  the  counts,  and  the  de- 
fendant, Costello,  guilty  on  the  third  and 
fourth  counts,  and  not  guilty  on  the  first  and 
second.  The  court  signed  a  bill  of  exceptions 
and  the  proceedings  were  removed  into  this 
court  by  a  certiorari  prosecuted  by  the  defend- 
ant, Costello. 

Mr.  J.  T.  Brady,  for  defendant. 

Mr.  M.  C.  Paterson.  District  Atty.,  for 
the  people. 

By  the  Court,  Beardsley,  J.  The  defend- 
ant, Costello,  was  indicted  jointly  with  two 
others,  Loreau  and  Guetal,  for  an  attempt  to 
procure  the  miscarriage  of  Zulma  Marache,  a 
pregnant  woman.  The  indictment  contains 
four  counts;  the  first  two  charging  the  attempt 
to  have  been  made  by  administering  drugs,  and 
the  others  by  the  use  of  an  instrument.  2  R.  S. , 
694,  sec.  21.  The  defendants  severally  pleaded 
not  guilty,  and  were  all  tried  at  the  same  time. 
Loreau  and  Guetal  were  found  guilty  on  all 
the  counts,  and  no  question  is  now  made  on 
their  behalf.  Costello  was  convicted  on  the 
third  and  fourth  counts  only,  and  the  case  is 
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here  on  various  exceptions  taken  by  her  coun- 
sel in  the  course  of  the  trial. 

1.  The  woman,  Marache,  was  offered  as  a 
witness  for  the  prosecution,  but  objected  to  as 
an  accomplice  in  the  crime  and,  therefore,  in- 
competent. This  objection  was  overruled,  and 
in  the  charge  the  jury  were  instructed  that 
they  "could  lawfully  convict  the  prisoners  on 
the  testimony  of  Zulma  Marache  alone  and  un- 
corroborated." To  this  decision  and  instruc 
tion  the  counsel  for  the  defendant  duly  except- 
ed. Conceding  Marache  to  have  been  an  ac- 
complice, in  the  strict  sense  of  that  term,  she 
was  still  a  competent  witness  for  the  prosecu- 
tion. Of  this  there  can  be  no  doubt.  And  al- 
though it  has  often  been  said  by  judges  and 
elementary  writers,  that  no  person  should  be 
convicted  on  the  testimony  of  an  accomplice 
unless  corroborated  by  other  evidence,  still 
there  is  no  such  inflexible  rule  of  law.  It  is  a 
question  for  the  jury,  who  are  to  *pass  [*8  7 
upon  the  credibility  of  an  accomplice,  as  they 
must  upon  that  of  every  other  witness.  His 
statements  are  to  be  received  with  great  cau- 
tion, and  the  court  should  always  so  advise  ; 
but,  after  all.  if  his  testimony  carries  convic- 
tion to  the  mind  of  the  jury  and  they  are  fully 
convinced  of  its  truth,  they  should  give  the 
same  effect  to  such  testimony  as  should  be  al- 
lowed to  that  of  an  unimpeached  witness,  who 
is  in  no  respect  implicated  in  the  offense.  Such 
testimony  will  authorize  a  conviction  in  any 
case.  The  court  certainly  should  advise  great 
caution  on  the  part  of  the  jury,  where  the 
prosecution  depends  upon  the  uncorroborated 
evidence  of  an  accomplice ;  but  they  are  not  to 
be  instructed,  as  matter  of  law,  that  the  pris- 
oner must  in  such  case  be  acquitted.  Ld.  El- 
lenborough  thus  expressed  his  views  upon  this 
question  •  "  No  one."  said  he,  "  can  seriously 
doubt  that  a  conviction  is  legal,  though  it  pro- 
ceed upon  the  evidence  of  an  accomplice  alone. 
Judges  in  their  discretion  will  advise  a  jury 
not  to  believe  an  accomplice,  unless  he  is  con- 
firmed, or  only  in  as  far  as  he  is  confirmed  ; 
but  if  he  is  believed,  his  testimony  is,  unques- 
tionably, sufficient  to  establish  the  facts  to 
which  he  deposes.  It  is  allowed  that  he  is  a 
competent  witness;  and  the  consequence  is  in- 
evitable, that  if  credit  is  given  to  his  evidence, 
it  requires  no  confirmation  from  another  wit- 
ness." Rex  v.  Jones,  2  Camp.,  132.  In  the  case 
of  Rex  v.  Altwood,  2  Leach,  521,  the  twelve 
judges  held  that  an  accomplice  is  a  competent 
witness,  and  they  were  unanimously  of  opinion 
"that  if  the  jury,  weighing  the  probability  of 
his  testimony,  think  him  worthy  of  belief,  a 
conviction  supported  by  such  testimony  alone 
is  perfectly  legal."  Grose,  J.,  in  Jordaine  v. 
Lashbrooke,  7  T.  R.,  609,  refers  to  this  case  and 
says:  "  This  was  not  new  law  nor  founded 
upon  a  new  principle;  for  in  1  Hale,  303-305, 
there  are  different  instances  of  convictions  on 
the  evidence  of  accomplices;  one  in  1672,  of  a 
conviction  of  Hyde  and  others  of  a  robbery 
on  the  highway,  on  the  testimony  of  one  who 
was  a  party  in  the  robbery,  but  not  indicted." 
Ld.  Denman  is  not  less  explicit;  in  Rex  v. 
Hastings,  7  Carr.  &  P.,  152,  he  said:  "I  con- 
sider, and  I  believe  my  learned  brothers  agree 
*with  me,  that  it  is  altogether  for  the  [*88- 
jury,  and  they  may,  if  they  please,  act  upon 
the  evidence  of  the  accomplice  without  any 
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confirmation  of  his  statement.  But  one  would 
not,  of  course,  be  inclined  to  give  any  great 
degree  of  credit  to  a  person  so  situated."  See, 
also,  Rex  v.  Wilkes,  7  Carr  &  P.,  272  ;  Greenl. 
Ev.,  448-450;  Com.  v.  Bosworth,  22  Pick.,  397; 
1  Phil.  Ev.,  41;  Roscoe,  Crim.  Ev.,  143. 
The  views  of  the  court  upon  this  point  were, 
therefore,  correct.  There  was  no  error  in  ad- 
mitting Marache  as  a  witness,  nor  in  advising 
the  jury  that  they  could  legally  convict  on  her 
testimony  alone. 

2.  In  the  course  of  her  direct  examination 
the  witness,  Marache.  stated  that  two  or  three 
letters  had  been  received,  about  the  time  of  the 
abortion,  by  her  mother,  and  by  Madame  Pou- 
sot,  which  she,  the  witness,  had  seen  ;  and  on 
her  cross  examination  by  the  defendant's  coun- 
sel, these  letters  were  again  mentioned  by  the 
witness.  The  district  attorney  subsequently 
offered  the  letters  in  evidence,  but  they  were 
objected  to  by  the  defendant's  counsel.  The 
offer  was  then  limited  to  the  letter  addressed 
to  Madame  Pousot,  which  the  district  attorney 
insisted  was  admissible  because  the  witness 
had  been  examined  in  relation  to  the  contents, 
and  the  court  decided  that  this  letter  "was  ad- 
missible for  the  reason  that  it  had  been  in- 
quired about  on  the  cross  examination."  The 
letter  was  thereupon  read  in  evidence,  and  the 
decision  duly  excepted  to  by  the  counsel  for 
the  defendant. 

Although  this  letter  had  been  mentioned  by 
the  witness,  both  on  the  direct  and  cross-exam- 
ination, its  contents  had  not  been  stated,  nor 
had  any  allusion  been  made  to  them.  The 
district  attorney  was  mistaken  in  the  reason  he 
gave  for  offering  the  letter  in  evidence;  that  is, 
because  the  witness  had  been  examined  in  re- 
lation to  its  contents  ;  but  it  was  not  received 
by  the  court  on  that  ground.  According  to 
the  bill  of  exceptions  the  letter  was  admitted 
by  the  court,  not  because  its  contents  had  been 
inquired  about,  but  because  the  letter  had  been 
inquired  about  on  the  cross-examination.  This 
was  true  in  fact,  but,  in  my  opinion,  very  far 
from  being  a  correct  ground  for  receiving  the 
89*J*letter  in  evidence.  The  letter  was  signed 
"from  a  neighbor,"  and  addressed  to  "Madame 
Pousot."  It  stated  that  the  latter  would  do 
Madame  Marache,  the  mother  of  the  witness, 
an  act  of  kindness  by  informing  her  that  her 
daughter  was  pregnant,  and  the  sooner  her 
mother  was  made  acquainted  with  it  the  better 
for  both.  This  letter  bore  date  February  11, 
four  days  before  the  abortion  took  place. 

The  letter  may  have  been  material  to  fortify 
the  testimony  of  the  witness,  Marache,  and 
was  probably  offered  for  that  purpose  ;  but 
there  Is  no  principle  on  which  it  could  have 
been  reci  ved  as  evidence  against  this  defendant. 
She  waa  an  entire  stranger  to  it ;  as  to  her  it 
was  the  written  statement  of  some  third  per- 
son, and  mere  hearsay  evidence.  If  this  letter 
was  legal  evidence,  it  must  follow  that  every 
writing  which  a  witness  may  mention  in  the 
course  of  giving  testimony  in  a  cause,  is  there 
by  made  competent  evidence  in  the  cause.  But 
such  is  not  the  rule.  That  the  statements  re 
ceived  as  evidence  in  this  instance,  were  in 
writing,  makes  no  difference  ;  they  were  still 
but  hearsay,  and  should  have  been  excluded 
as  such.  Greenl.  Ev.,  115,  116,  152,  158;  1 
Phil.  Ev.,  229,  280. 
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3.  When  the  district  attorney  rested  the  pros- 
ecution, evidence  had  been  given  which  tended 
to  establish  the  offense  charged  in  the  last  two 
counts,  against  all  the  defendants,  and  also  to 
prove  that  Loreau  and  Guetal  were  guilty  of 
the  crime  alleged  in  the  first  two  counts  ;  but 
no  evidence  whatever  had  been  given  which  at 
all  implicated  the  defendant,  Costello,  with  the 
latter  offense. 

At  this  stage  of  the  trial  the  defendant's 
counsel  moved  the  court  to  compel  the  public 
prosecutor  to  elect  for  which  offense  he  would 
ask  the  jury  to  find  a  verdict.  This  the  court 
refused  to  do,  and  an  exception  was  taken. 

Distinct  offenses  were  charged  in  the  differ- 
ent counts  of  this  indictment,  and  the  evidence 
went  to  show  that  two  crimes  had  been  com- 
mitted :  1.  That  an  instrument  had  been  used 
atone  time  for  the  purpose  charged  ;  2.  That 
on  other  occasions  and  at  other  times,  drugs 
had  been  resorted  to  for  the  same  purpose. 
*The  offenses  charged  were  misdemean-[*9O 
ors,  and  it  is  well  settled  law  that  several  mis- 
demeanors may  be  joined  in  the  same  indict- 
ment, and  a  conviction  for  all  may  take  place 
at  the  same  trial.  The  prosecutor  is  not  bound 
in  such  cases  to  elect  a  single  offense  from 
amongst  the  number  charged  and  proceed  for 
that  alone,  but  may  ask  a  conviction  for  as 
many  as  are  proved.  Roscoe,  Cr.  Ev.,  216  ; 
Rexv.  Jones,  2  Camp.,  132;  Kanev.  The  People, 
8  Wend.,  211;  1  Chit.  Cr.  L.,  249,  254;  Rex  v. 
Levy,  2  Stark.,  458;  Com.  v.  OUlespie,  7  Serg. 
&  R.,  476. 

But  this  was  not  merely  a  joinder  of  distinct 
misdemeanors  in  which  the  three  were  jointly 
implicated,  and  a  trial  for  these  offenses  at  the 
same  time.  It  was  much  more  than  this.  It 
was  a  trial  of  the  three  for  one  offense,  which 
may  have  been,  as  was  found  by  the  jury,  com- 
mitted by  all;  and  a  trial  of  two  of  them  for 
another  offense,  in  which  the  third  defendant 
was  not  proved  to  have  been  at  all  concerned. 
I  refer  to  the  defendant,  Costello,  for  there 
was  not  a  scintilla  of  evidence  to  connect  her 
with  the  offense  charged  in  the  first  two 
counts,  that  of  administering  drugs. 

In  a  recent  case  precisely  similar  in  princi- 
ple to  the  present  Coleridge,  «/.,  put  the  prose- 
cutor to  his  election.  Regina  v.  Murphy,  8 
Carr.  &  P.,  297;  Roscoe,  Cr.  Ev.,  216.  I  am 
clearly  of  the  opinion  that  the  same  course 
should  have  been  taken  in  this  case,  although 
I  am  not  prepared  to  say  the  error  was  one  to 
be  corrected  by  a  bill  of  exceptions.  Applica- 
tions of  this  description  are  said  to  be  addressed 
to  the  discretion  of  the  court,  and  perhaps  can- 
not be  reviewed  on  a  writ  of  error.  1  Chit. 
Cr.,  L..  258,  270;  Roscoe,  Cr.  Ev.,  215;  Com. 
v.  QiUetpie,  1  Serg.  &  R.,  469;  Young  v.  King, 
8  T.  R.,  105.  106;  King  v.  Kingtton,  8  East, 
41;  Rex  v.  Philip*,  2  Sir,  92).  But  although 
such  a  decision  may  be  incapable  of  review  in 
this  form — a  point  not  necessarv  here  to  deter- 
mine— it  is  not  less  objectionable  in  its  charac- 
ter. Persons  on  trial,  however  infamous  the 
imputed  crime  may  be,  have  their  rights,  and 
each  is  entitled,  by  our  law,  to  have  his  own 
case  examined  and  passed  upon  by  a  jury, 
•without  being  combined  with  the  crimes  [ *9 1 
of  others,  to  which  he  was  not  a  party  and 
with  which  he  had  no  concern. 

Various  other  exceptions  were  taken,  but 
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none  which  need  be  particularly  noticed. 
There  must  be  a  new  trial  on  the  ground  al- 
ready stated.  Very  few  of  the  remaining  ex- 
ceptions, if  any,  can  arise  on  the  new  trial,  as 
that  will  be  confined  to  the  defendant,  Cos- 
tello,  alone,  and  none  of  them  call  for  any  par- 
ticular observation. 
New  tried  ordered. 

Witness  —  Accomplice,  —  Competency  of.  Changed 
by  statute— 96  N.  Y.,  162 ;  28  Hun,  569 ;  29  Hun.  523 ; 
«7  How.  Pr.,  262. 

Approved— 16  N.  Y.,  352;  55  Barb.,  453;  38  How. 

Cited'  ln-21  N.  Y.,  579 ;  29  N.  Y.,  528 ;  40  N.  Y.,  5 ; 
63  N.  Y.,  154;  78  N.  Y.,  511 ;  9  Hun,  120 ;  28  Hun,  591 ; 
2  Barb.,  224:  56  Barb.,  130:  5  Abb.  N.  8.,  57  :  7  Abb. 
N.  C.,  349 ;  5  Park.,  127,  352 ;  127  Mass.,  441 ;  34  Am. 
Hep.,  403;  98  111.,  590;  38  Am.  Rep.,  107. 
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CALVIN  COOK  AND  WILLIAM  W.  COOK 

v. 

THE  CHAMPLAIN  TRANSPORTATION 
COMPANY. 

Appearance  a  Waiver  of  Objection  to  Jurisdic- 
tion— Action  for  Destruction  of  Buildings  and 
Machinery  —  Evidence  as  to  Ownership  of 
Plaintiffs — Right  of  Owner  to  Build  in  Ex- 
posed Situation — Protection  against  Fires  from 
Engines  on  Railroads  and  Boats — Precautions 
— Evidence — Fixtures — Landlord  and  Tenant 
— Covenant — Liability  of  Tenant  for  Injuries 
from  Negligence  of  Third  Parties. 

A  corporation  existing:  under  the  laws  of  another 
State,  having  appeared  and  plead  to  an  action  in 
this  court,  cannot  subsequently  object  to  the  juris- 
diction of  the  court. 

In  an  action  on  the  case  by  two  plaintiffs  for  the 
negligent  destruction  of  buildings  and  machinery 
alleged  to  be  "owned  and  possessed"  by  them, 
where  the  evidence  was  that  they  were  the  assignees 
of  a  lease  for  an  unexpired  term  for  years,  and  one 
of  them  was  in  possession  jointly  wita  a  third  per- 
son, but  it  did  not  appear  that  such  third  person 
had  any  estate  in  the  premises,  held  no  variance, 
and  that  the  action,  so  far  as  regarded  the  interest 
of  the  plaintiffs,  was  sustained. 

Where  one,  in  the  lawful  use  of  his  own  property, 
exposes  it  to  accidental  injury  from  the  lawful  acts 
of  others,  he  does  not  thereby  lose  his  remedy  for 
an  injury  caused  by  the  culpable  negligence  of 
such  other  persons. 

The  owner  of  land  on  the  shore  of  a  stream  or 
lake,  or  adjoining  the  tract  of  a  railroad,  may  law- 
fully build  thereon,  though  the  situation  be  one  of 
exposure  and  hazard ;  and  he  is,  nevertheless,  en- 
titled to  protection  against  the  negligent  acts  of 
persons  lawfully  passing  the  same  with  vessels  or 
carriages  propelled  by  steam-engines  by  which  such 
buildings  are  set  on  fire. 

In  such  an  action  it  is  competent  for  the  plaintiff 
to  show  that  experienced  persons  in  such  employ- 
ments were  accustomed  to  use  precautions  which 
the  defendants  neglected,  the  tendency  of  such  evi- 
dence not  being  to  establish  a  local  law  or  usage. 

In  an  action  on  the  case  for  negligence  it  is  enough 
that  the  proof  conforms  substantially  to  the  state- 
ments in  the  declaration :  and  it  was,  therefore, 
held  that  where  the  allegation  was  negligence  in  the 
conduct  and  management  of  the  fires  in  the  fur- 
naces of  a  steamboat  while  such  boat  was  passing 
near  a  building  of  the  plaintiffs,  it  was  competent 
to  prove  that  the  fires  were  unusually  large  when 
the  boat  left  the  dock,  shortly  before. 
•8*]  'Engines  and  machinery  in  a  mill,  though 
firmly  affixed  to  the  building,  are,  when  so  affixed 
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by  tenant  for  years,  for  the  purpose  of  carrying  on 
a  business  of  a  personal  nature,  the  personal  prop- 
erty of  such  tenant. 

Where  a  lessee  for  years  covenanted  that  the 
buildings  which  he  should  erect  should,  at  the  ex- 
piration of  the  term,  revert  to  the  lessor  "  without 
damages  of  any  kind  except  the  natural  wear  of 
the  same,"  and  a  building  so  erected  was  destroyed 
by  means  of  the  negligent  acts  of  a  third  party, 
held  that  it  was  waste  for  which  the  tenant  was  re- 
sponsible to  the  lessor,  and  that  the  lessee  or  his  as- 
signee, in  an  action  against  the  party  guilty  of  the 
negligence,  was,  therefore,  entitled  to  recover  the 
whole  value  of  such  building. 

Citations— Stepb.  N.  P.,  1023;  19  Wend.,  399;  3 
Carr.  &  P.,  318 :  4  Carr.  &  P.,  106 ;  5  Id.,  375, 407 :  6  Id., 
23 :  8  Id.,  373 ;  6  Hill,  592 ;  1  Moody  &  M.,  169,  362 :  1 
Ad.  &  Ell.  (N.  8.),  29;  4Bing.,628;  3  B.  &  Aid..  308:  3 
Man.  &G.,59:  ISaund.  P1.&  Ev.,  343, 344:  21  Wend., 
354;  3  East,  38;  6  Johns.,  5;  1  Taunt.,  196, 198:  llnst., 
54  a,  57  a,  n.  377 :  2  Inst.,  145, 303 ;  1  Chit.  Gen.  Pr.,  388 ; 
4  Kent,  Com.,  77 ;  2  R.  8.,  334,  sec.  1 ;  2  Roll.  Abr..  821 ; 
3  Bl.  Com.,  228 ;  Com.  Land.  &  Ten.,  188. 

ACTION  on  the  case,  tried  at  the  Washing- 
ton Circuit,  October  4,  1843,  before  Wil- 
lard,  C.  Judge.     The  defendants  were  a  cor- 
poration under  the  laws  of  the  State  of  Ver- 
mont. 

The  first  count  in  the  declaration  alleges 
that  the  plaintiffs  were  the  owners  and  pos- 
sessors of  a  certain  building  called  a  steam 
planing-mill,  with  the  appurtenances,  fixtures 
and  machinery  thereunto  belonging,  and  of  a 
large  quantity  of  lumber  and  timber  lying  in 
and  about  the  same,  at  Whitehall,  on  the  east 
side  of  the  basin  so  called,  near  the  Village  of 
Whitehall,  about  eighty  rods  from  the  steam- 
boat dock  on  Lake  Champlain,  and  about  thir- 
teen feet  from  the  waters  of  said  basin,  the 
mill  being  covered  with  slate  except  the  boiler- 
room,  which  projected  from  the  main  build- 
ing and  was  of  brick  covered  with  shingles ; 
that  the  plaintiffs  carried  on  an  extensive  busi- 
ness in  the  mill  and  derived  great  gains,  etc. ; 
that  the  defendants,  to  wit:  on,  etc.,  at,  etc., 
were  the  owners  of  a  steamboat  called  The 
Washington,  running  on  Lake  Champlain, 
which  a  little  before  the  time  when,  etc. ,  was 
lying  at  the  steamboat  dock,  and  about  one 
o'clock  of  the  day  was  by  defendants'  servants, 
etc.,  who  were  on  board  navigating  her,  put 
under  way  from  the  dock  on  a  trip  for  St. 
Johns,  Canada,  and  passed  directly  opposite 
and  near  to  the  plaintiffs'  planing-mill,  re- 
maining near  said  mill  about  ten  minutes,  be- 
ing under  a  pressure  of  steam  created  by  kin- 
dling and  continuing  the  fires  and  heating  the 
boilers  by  defendants'  servants,  etc. ,  whereby 
the  smoke  and  sparks  arising  from  the  fires 
ascended  through  the  smoke  pipes  or  chim- 
neys of  the  boat ;  and  that  while  lying  near 
and  passing  opposite  the  plaintiffs'  planing- 
mill,  the  servants,  etc.,  of  the  defendants  "so 
unskillfully  *managed  and  conducted  [*93 
the  said  fires  onboard  the  said  steamboat,  etc., 
that  a  large  quantity  of  fire  and  sparks  of  the 
said  fires,  ascending  and  coming  through  the 
said  smoke-pipes  or  chimneys  of  the  said 
steamboat,  etc.,  through  the  careless,  negli- 
gent, improper  and  unskillful  management, 
conducting  and  directing  of  the  said  fires  on 
board  the  said  steamboat,  etc. ,  by  the  officers, 
hands  or  servants  thereof,  etc.,  were  driven 
and  cast,  blown  and  lodged  in  and  upon  the 
roof  of  the  boiler-room  of  the  said  steam  plan- 
ing-mill of  the  said  plaintiffs,  by  reason  where- 
of "  the  roof  took  fire,  and  the  mill,  fixtures, 
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lumber,  etc.,  were  consumed;  by  means  where- 
of they  lost  their  said  property  and  were 
thrown  out  of  employment  and  lost  the  serv- 
ices of  their  hands,  etc. 

The  other  count  is  substantially  like  the  first, 
except  that  instead  of  the  averment  of  negli- 
gence in  that  count,  it  is  stated  that  the  serv- 
ants, etc.,  of  the  defendants  "did  not  take  due 
and  proper  care  of  the  said  fires  and  the  man- 
agement thereof,  and  did  not  take  due  and 
proper  care  of  the  said  smoke-pipes  or  chim- 
neys of  the  said  steamboat,  etc.,  and  the  tops 
thereof,  and  did  not  secure  the  tops  thereof  by 
placing  thereon  a  cap  or  net  work  which  was 
usually  placed  thereon,  and  might  and  could 
then  and  there  have  been  placed  thereon  to 
prevent,  and  which  would  have  prevented  the 
sparks  from  escaping  from  the  said  smoke- 
pipes  or  chimneys  of  said  steamboat,  etc. ;  by 
reason  of  which  said  negligence  and  omission 
and  want  of  due  and  proper  care  of  the  said 
fires  and  of  the  said  smoke-pipes  or  chimneys, 
of  the  said  servants,  etc.,  on  board,  etc. ,  a  large 
quantity  of  live  sparks  of  the  said  fire  ascend- 
ing and  coming  through  the  said  smoke-pipes, 
or  chimneys  of  the  said  steamboat,  etc.,  by  and 
through  the  mere  carelessness,  negligence  and 
want  of  due  and  proper  care  of  the  said  serv- 
ants, etc.,  were  driven,  cast,  blown  and  lodged 
in  and  upon  the  roof  of  the  said  boiler-room, 
etc.  By  reason  whereof, "  etc. ,  the  mill  fixtures 
and  lumber  were  consumed,  etc.  The  defend- 
ants pleaded  not  guilty. 

The  fire  occurred  on  the  13th  May,  1842, 
about  1  o'clock  in  the  afternoon. 

Norman  Marble,  a  witness  for  the  plaintiffs, 
94*]  who  was  their  *foreman  in  the  mill,  tes- 
tified as  to  its  situation  and  that  of  the  boiler- 
room,  which  were  located  substantially  as  stated 
in  the  declaration;  and  that  the  plaintiffs  were 
in  possession  of  the  premises  in  the  year  1842, 
that  there  was  a  blacksmith's  shop  within  four 
or  five  rods,  and  no  other  building  within  twen- 
ty rods.  The  witness  first  discovered  the  fire 
as  it  was  showing  itself  through  the  gable  end 
of  the  main  building  where  the  boiler-room 
adjoins  it.  It  was  then  inconsiderable,  and  the 
witness  thought  he  could  put  it  out,  and  went 
for  water;  but  when  he  returned  the  fire  had 
dropped  down  among  the  shavings,  and  was 
beyond  his  control.  It  was  a  dry  time,  the 
wind  was  blowing  hard,  and  there  was  no  lad- 
der about  the  premises.  Just  before  the  fire, 
the  steamboat  was  passing  into  the  lake  through 
the  basin,  and  she  was  checked  but  not  stopped 
before  she  got  opposite  the  mill  and  when  with- 
in four  or  five  rods  of  it ;  and  at  this  time  the 
smoke  blew  upon  the  roof  of  the  boiler-room, 
and  cinders  and  coals  fell  upon  the  dock,  be- 
tween the  basin  and  the  boiler  room;  but  when 
the  fire  in  the  building  was  discovered  the  boat 
had  passed  on,  and  had  been  gone  ten  or  fif- 
teen minutes.  At  this  time  several  canal  boats 
were  lying  at  a  dock  belonging  to  the  plaint 
iffs,  opposite  to  and  a  little  above  the  mill.  Two 
were  lying  abreast,  and  the  steamboat  took 
them  in  tow.  Boats  had  been  accustomed  to  lie 
there.  This  witnesss,  on  his  cross-examination, 
stated  that  William  W.  Cook  (one  of  the  plaint- 
iffs) and  Palmer  Cook  were  in  the  possession 
and  occupancy  of  the  mill  at  the  time  of  the 
fire,  and  that  he  was  in  their  employ. 

A  witness  for  the  plaintiffs  having  stated 
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that  he  saw  the  steamboat  when  she  started, 
the  plaintiffs'  counsel  inquired  of  him  whether 
the  fires  in  her  furnaces  were  not  unusually 
large.  The  defendants'  counsel  objected,  on 
the  ground  that  the  keeping  of  too  large  fires 
was  not  alleged  in  the  declaration.  The  judge 
overruled  the  objection,  and  the  witness  stated 
that  cinders  and  substances  on  fire  rose  from 
the  chimneys  of  the  boat  when  she  started  and 
at  the  time  she  passed  the  mill,  to  a  greater  ex- 
tent than  was  usual. 

Much  testimony  was  given  tending  to  show 
that  the  boat  was  fired  up  before  starting,  and 
that  in  passing  the  mill  the  sparks  *and  [*95 
cinders  from  her  smoke-pipes  fell  upon  the  roof 
of  the  boiler-building  and  set  it  on  fire.  It  ap- 
peared that  in  going  by  the  mill,  the  boat  passed 
as  near  the  west  or  opposite  side  of  the  basin 
as  she  could,  and  that  she  was  not  more  than 
half  a  minute  in  a  situation  which  would  ad- 
mit of  the  smoke  being  carried  on  to  the  mill. 

To  prove  their  ownership  of  the  property, 
the  plaintiffs  gave  in  evidence  a  lease  of  the 
ground  on  which  the  mill  was  erected,  exe- 
cuted by  Peter  Comstock  and  others  to  Lewis 
Rosseau  and  Charles  Easton,  dated  August  6, 
1835,  for  the  term  of  eight  years  from  Novem- 
ber 1,  then  next,  at  a  yearly  rent  of  $200,  with 
the  right  of  renewal  for  a  further  term  of  eight 
years  at  the  option  of  the  lessees,  at  a  rent  of 
$250  per  annum.  There  was  a  provision  in  the 
lease  restraining  the  lessees  from  using  the  de- 
mised premises  for  carrying  on  the  storage  or 
forwarding  business,  or  as  a  steamboat  land- 
ing, and  from  leasing  the  same,  or  any  part 
thereof,  to  others  for  such  purposes.  It  also 
contained  the  following  provision:  "And  they 
[the  leesees]  further  agree  that  all  buildings 
that  may  be  put  up  or  erected  on  the  premises 
shall,  without  damages  of  any  kind  other  than 
the  natural  wear  of  the  same,  revert  to  and  be- 
come the  property  of  the  parties  of  the  first 
part  [the  lessors],  whenever  by  the  terms  of 
this  indenture  they  shall  come  into  possession 
of  the  premises."  The  lease  did  not,  in  terms, 
run  to  the  assigns  of  the  lessees. 

Rosseau  and  Easton  assigned  the  lease  to  the 
plaintiffs  March  31,  1838,  at  the  same  timecon- 
veying  to  them  two  patent  planing  machines. 

It  appeared  that  the  planing  mill  was  erect- 
ed after  the  execution  of  this  lease,  and  in  1835 
or  1836;  and  that  for  many  years  prior  to  that 
time  and  ever  since,  steamboats  had  been  run- 
ning on  the  lake  and  through  this  basin,  pass- 
ing the  basin  every  day  during  the  season  of 
navigation.  The  defendants'  boat  commenced 
running  about  1827. 

The  plaintiffs  having  rested,  the  defendants 
moved  for  a  nonsuit,  on  the  ground  (1)  that 
the  plaintiffs  were  not  proved  to  be  the  owners 
and  possessors  of  the  mill,  but  that  it  appeared 
that  William  W.  Cook  and  Palmer  Cook  were 
the  possessors,  and  if  Calvin  Cook  had  a  re- 
versionary interest,  that  should  have  been 
•stated  in  the  declaration;  (2)  that  there  [M)O 
was  a  variance  between  the  negligence  proved, 
if  any  were  proved,  and  that  alleged  ;  (8)  that 
the  proof  showed  an  accident  and  not  negli- 
gence on  the  part  of  the  defendants'  agents  ; 
and  that  there  was  negligence  on  the  part  of 
the  plaintiffs  and  their  servants  in  locating  the 
mill  in  an  exposed  place;  in  constructing  it  of 
improper  materials;  in  suffering  shavings  to 
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remain  in  the  planing  loft;  in  allowing  canal- 
boats  to  come  to  their  dock  to  be  towed,  and  in 
not  keeping  a  lookout  to  guard  against  injury. 
The  judge  refused  to  nonsuit  the  plaintiffs. 

The  defendants  then  gave  evidence  on  their 
part  touching  the  questions  of  negligence  and 
of  damages. 

It  appeared  that  there  was  no  practice  on 
Lake  Champlain  to  open  the  furnace-doors  or 
shut  the  dampers  on  approaching  exposed 
places.  The  Washington  had  no  dampers  at 
the  time  of  the  fire,  but  some  were  put  in  aft- 
erwards. Other  boats  on  that  lake  had  dampers. 

Testimony  was  given  on  the  part  of  the  plaint- 
iffs that  they  had  forbidden  canal- boats  to  lie 
at  their  dock,  and  that  they  derived  no  emolu- 
ment from  the  boats  so  stopping,  and  that  it 
was  against  their  wishes  and  without  their  con- 
sent. 

A  question  was  made  as  to  the  rule  of  dam- 
ages when  the  defendants'  evidence  on  that 
subject  was  being  given,  and  the  judge  decided 
that  if  the  plaintiffs  were  entitled  to  recover, 
the  damages  should  be  the  value  of  all  the 
property  destroyed,  including  the  buildings 
and  out-buildings. 

After  the  evidence  was  closed,  the  defend- 
ants' counsel  insisted,  among  other  things,  that 
the  plaintiffs  could  not  recover,  because  they 
had  themselves  contributed  to  the  injury  by 
erecting  their  building  in  an  exposed  place  and 
had  not  used  due  care  in  protecting  it ;  and 
that  the  defendants  were  not  liable  in  this  suit 
for  having  unskillful  hands  or  an  ill-construct- 
ed boat,  as  those  facts  were  not  alleged  in  the 
declaration. 

The  judge  charged  that  the  plaintiffs  could 
not  recover  on  the  ground  that  the  boat  was 
ill-constructed,  or  that  the  hands  on  board  were 
unskillful,  these  matters  not  being  alleged  in 
the  declaration;  but  only  for  a  want  of  due 
97*]  care,  and  for  careless,  *negligent,  im- 
proper and  unskillful  management  of  the  fires. 
That  the  defendants  had  a  right  to  pass  with 
their  boat  along  the  basin,  but  were  bound  to 
use  ordinary  care  to  prevent  injury  ;  and  he 
said  that,  by  ordinary  care,  he  meant  such  as 
a  man  of  common  prudence  and  one  capable 
of  governing  a  family,  takes  of  his  own  con- 
cerns, and  that  the  want  of  such  care  was  de- 
nominated ordinary  neglect ;  that  the  defend- 
ants were  bound  to  use  such  care,  and  were 
responsible  for  such  neglect;  that,  in  applying 
the  rules  of  law  to  this  case,  regard  must  be 
had  to  the  actual  state  of  things  at  the  time, 
the  force  and  direction  of  the  wind,  the  dry- 
ness  of  the  weather,  the  promixity  of  the  build- 
ing to  the  water;  and  that  what  might  be  or- 
dinary care  in  a  still  or  wet  day,  might  not  be 
in  a  windy  or  dry  one,  and  when  near  to  com- 
bustible matter  ;  that  the  jury  were  to  pass 
upon  these  questions,  and  to  determine  wheth- 
er the  defendants'  agents  adopted  the  ordi- 
nary precautions,  such  as  are  usual  in  simi- 
lar cases  to  prevent  injuries;  that  the  defend- 
ants had  as  good  a  right  to  place  their  mill 
where  it  stood,  as  the  plaintiffs  had  to  navi- 
gate the  lake;  and  that  the  plaintiffs  could  not 
be  denied  redress  on  the  ground  that  they  had 
contributed  to  produce  the  injury,  as  they  had 
only  done  what  they  had  a  right  to  do  ;  and 
and  that  they  were  not  bound  to  keep  a  guard 
to  look  to  their  property. 
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He  also  charged  that  the  plaintiffs  had  proved 
such  a  joint  interest  as  enabled  them  to  recov- 
er; and  instructed  them  upon  the  question  of 
damages,  as  before  stated. 

The  defendants'  counsel  then  presented  a 
number  of  written  propositions,  the  affirmative 
of  which  he  requested  the  judge  to  charge; 
but  the  judge  remarked  that  some  of  them 
were  matters  of  evidence,  others  were  abstract 
propositions  not  arising  in  the  case,  and  the 
remainder  had  been  disposed  of  in  the  charge 
given,  which  he  declined  to  modify. 

The  defendants'  counsel  excepted  to  the  sev- 
eral decisions  of  the  judge  in  the  course  of  the 
trial,  and  to  each  point  of  the  charge  and  to 
the  refusal  to  charge;  and  the  jury  found  a 
verdict  for  the  plaintiffs  for  $7,485.82. 

The  defendants  moved  for  a  new  trial  on  a 
case. 

*Messrs.  A.  C.  Hand  and  S.  Ste-  [*98 
vens,  for  defendants.  In  addition  to  the  mat- 
ters insisted  upon  on  the  trial,  they  contended 
that  this  action  would  not  lie  against  a  foreign 
corporation. 

Messrs.  C.  L.  Allen  and  M.  T.  Reynolds, 
for  plaintiffs. 

By  the  Court,  Beardsley,  J.  It  was  urged 
on  the  argument  that  the  defendants,  being  a 
foreign  corporation,  were  not  amenable  to  the 
laws  of  this  State,  nor  subject  to  the  jurisdic- 
tion of  its  courts. 

Such  corporations  are  legal  persons,  and  are 
by  no  means  strangers  in  our  courts.  They 
may  sue,  as  is  often  done,  and  by  appearing 
and  pleading  in  chief,  to  an  action  brought 
against  them,  jurisdiction  over  the  parties  who 
defend,  as  in  other  cases,  is  conceded.  We 
need  not  stop  to  inquire  whether  an  appear- 
ance could  be  compelled;  for  here,  as  far  as 
we  know,  it  was  voluntary.  The  general  issue 
was  pleaded  and  the  cause  has  been  tried.  As 
this  court  has  an  undoubted  jurisdiction  over 
the  subject-matter  of  the  action,  it  is  now  quite 
too  late  to  raise  the  question  of  its  authority 
finally  to  dispose  of  the  case. 

When  the  plaintiffs  had  gone  through  with 
their  evidence  and  rested,  a  nonsuit  was  asked 
for  on  various  grounds,  one  of  which  was  an 
alleged  variance  between  the  plaintiffs'  right 
as  set  out  in  the  declaration  and  that  proved 
on  the  trial. 

The  declaration  alleges  that  the  plaintiffs 
were  owners  and  possessors  of  the  mill  with  the 
appurtenances,  fixtures  and  machinery  there- 
to belonging.  The  testimony  showed  that  they 
were  assignees  of  an  unexpired  lease  for  a  term 
of  years  of  the  mill,  with  a  right  of  renewal, 
and  absolute  owners  of  the  machinery  therein; 
but  at  the  time  of  the  fire,  one  of  the  plaintiffs 
(William  W.  Cook)  and  a  third  person  (Pal- 
mer Cook)  were  in  the  possession  and  occu- 
pancy of  the  mill.  Upon  these  facts  the  pre- 
cise objection  made  was,  that  if  the  plaintiffs 
had  proved  themselves  to  be  owners  of  the 
mill,  still  as  Calvin  Cook,  one  of  the  plaintiffs 
had  but  a  reversionary  interest  therein,  his 
right  should  have  been  so  slated  in  the  decla- 
ration. 

*I  think  this  ground  for  a  nonsuit  was  1*99 
properly  overruled.  The  plaintiffs  had  an  un- 
expired lease  of  the  mill,  and  for  the  purpose 
of  this  action  were  its  owners.  That  was 

DENIO  1. 


1845 


COOK  v.  THE  CHAMPLAIN  TBANSPOBTATION  Co. 


99 


enough  to  enable  them  to  maintain  the  action, 
without  proof  of  possession,  although  that  was 
alleged  in  the  declaration.  Steph.  If.  P.,  1023. 
Nor,  upon  the  evidence  in  the  case,  was  it  nec- 
essary to  set  up  a  reversionary  and  not  a  pres- 
ent interest  in  Calvin  Cook.  He  was  one  of 
the  owners  of  the  mill;  and  until  it  appeared 
that  some  other  person  had  a  present  and  cer- 
tain estate  therein,  to  the  exclusion  of  such 
owner,  it  was  sufficient  to  set  up  the  right  of  a 
general  owner,  as  was  done  in  this  declaration. 

Another  ground  for  a  nonsuit  was  urged; 
the  injury  done  was  said  to  be  in  part  at  least 
attributable  to  the  negligence  of  the  plaintiffs 
themselves,  in  voluntarily  placing  their  prop- 
erty in  an  exposed  position,  and  therefore  the 
law  would  afford  them  no  redress.  On  the 
argument  at  bar,  this  was  strenuously  insisted 
on  as  a  fatal  obstacle  to  any  recovery  in  the  case. 

The  general  principle  is  certainly  well  estab- 
lished, that  if  the  plaintiff's  wrongful  act  or 
negligence  concurs  with  that  of  the  defendant 
in  producing  the  injury,  the  law  will  not  aid 
him  in  obtaining  any  redress.  Rathbun  v. 
Payne,  19  Wend.,  398;  Bradley  v.  Waterhouse, 
3Carr.  &  P.,  318;  Lack  v.  Seward,  4  Id.,  106; 
Pluckwdlv.  Wilson,  5  Id.,  375;  Boss  v.  Litton, 
Id.,  407;  Williams  v.  Holland,  6  Id.,  23;  Woolf 
v.  Beard,  8  Id. ,  373;  Brown  v.  Maxwell,  6  Hill, 
592;  Vanderplank  v.  Miller,  1  Moody  &  M.,  169. 
This  principle  has  a  broad  and  extended  ap- 
plication, but,  nevertheless,  admits  of  excep- 
tions and  qualifications.  Lynch  v.  Nurdin,  1 
Ad.  &  Ell.  (N.  S.),  29;  Bird  v.  Holbrook,  4 
Bing.,  628;  llott  v.  WiUces,  3  B.  &  Aid.,  308; 
Smith  v.  Dobson.  3  Mann.  &  G.,  59;  Wallers  v. 
Pfeil,  1  Moody  &  M.,  362.  It  is  unnecessary, 
however,  to  state  the  exceptions,  for  the  gen- 
eral principle  does  not,  as  I  think,  reach  this 
case.  The  property  destroyed  was  in  an  ex- 
posed and  hazardous  position,  and  therefore  in 
more  than  ordinary  danger  from  mere  acci- 
dental fires.  This  risk  the  plaintiffs  assumed, 
but  not  the  risk  of  another's  negligence.  They 
were  on  their  own  land,  and  free  to  use  it  in 
any  manner  and  for  any  purpose  which  was 
1OO*]  lawful.  *As  was  correctly  observed 
by  the  circuit  judge,  "The  plaintiffs  had  as 
good  a  right  to  erect  their  mill  on  the  shore  of 
tin-  lake  as  the  defendants  had  to  sail  on  its 
bosom."  It  would  be  a  startling  principle,  in- 
deed, that  a  building  placed  in  an  exposed  po- 
sition, on  one's  own  land,  is  beyond  the  pro- 
tection of  the  law;  and  yet  it  comes  to  this  re- 
sult upon  the  argument  urged  in  this  case.  A 
landowner  builds  immediately  on  the  line  of 
a  railroad,  as  he  has  an  unquestionable  right 
to  do;  it  may  be  an  act  of  great  imprudence, 
but  in  no  sense  is  it  illegal.  Is  be  remediless  if 
his  house  is  set  on  fire  by  the  sheer  negligence 
of  an  engineer  in  conducting  his  engine  over 
the  railway?  There  must  be  some  wrongful 
act  or  culpable  negligence  on  the  part  of  the 
plaintiff  to  bar  him  on  this  principle;  and  nei- 
ther can  be  affirmed  of  any  one  for  simply  oc- 
cupying a  position  of  more  or  less  exposure  on 
bis  own  premises. 

If  the  principle  urged  on  the  argument  is 
correct,  it  must  be  applied  in  all  cases  of  the 
same  character.  The  owner  of  a  lot  builds 
upon  it,  although  in  close  proximity  to  the  shop 
of  a  smith.  The  house  is  more  exposed  than 
it  would  be  at  a  greater  distance  from  the  shop; 
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but  is  this  to  exempt  the  smith  from  the  obli- 
gation of  care,  and  to  screen  him  from  the  con- 
sequences of  his  own  negligence?  I  certainly 
think  not.  A  horse  or  carriage  on  the  open 
ground  of  the  owner  may  be  more  exposed  to 
injury  than  they  would  be  in  a  yard  or  a  barn. 
But  if  damaged  by  the  carelessness  of  a  passer 
by,  is  the  owner  remediless  because  he  chose  to 
leave  them  in  a  place  of  comparative  exposure 
and  hazard?  No  one,  I  think,  can  doubt  what 
the  answer  to  this  question  should  be.  I  refer 
to  no  authorities  on  this  part  of  the  case,  for  in 
my  opinion  none  are  requisite.  It  is  but  clear- 
ly to  comprehend  the  principle  on  which  this 
species  of  defense  must  rest,  to  see  that  it  has 
no  application  to  such  a  case  as  this.  By  what 
criterion,  let  me  ask,  are  we  to  determine  the 
hazards  of  a  particular  position,  and  on  that 
ground  say  that  the  owner  by  his  own  folly  has 
deprived  himself  of  all  protection?  In  this  re- 
spect everything  is  comparative,  but  where  is 
the  true  standard  to  be  found?  A  house  forty 
feet  from  a  steamboat  landing  is  in  more  haz- 
ard than  one  at  *the  distance  of  forty  [*1O1 
rods,  but  it  is  less  exposed  than  one  immedi- 
ately on  the  wharf.  Goods  at  the  window  of 
a  shop  are  less  safe  than  they  would  be  on  a 
shelf  at  the  rear  of  the  room ;  but  is  the  owner 
remediless  if  they  are  carelessly  soiled  or  bro- 
ken by  some  one  in  the  street?  We  may  run 
through  every  imaginable  variety  of  position, 
some  of  more  and  some  of  less  exposure  and 
hazard;  and  we  must  at  last,  I  think,  come  to 
the  conclusion  that,  while  a  person  confines 
himself  to  a  lawful  employment  on  his  own 
premises,  his  position,  however  injudicious 
and  imprude»t  it  may  be,  is  not,  therefore, 
wrongful;  and  that  his  want  of  due  care  or 
judgment  in  its  selection  can  never  amount  to 
negligence,  so  as  thereby  to  deprive  him  of  re- 
dress for  wrongs  done  to  him  by  others. 

There  was  no  material  variance  between  the 
manner  in  which  the  injury  was  done,  as  al- 
leged in  the  declaration,  and  the  evidence  given 
on  that  point.  The  gravamen  of  the  first  count 
is,  that  while  the  boat  was  lying  and  sailing 
opposite  and  near  the  mill,  the  fires  on  board 
were  so  carelessly  managed  and  conducted  that 
the  mill  was  thereby  set  on  fire.  This  is  am- 
plified in  the  second  count  by  ihe  further  al- 
legation that  proper  care  was  not  taken  of  the 
smoke-pipes,  by  which  said  negligence  and 
want  or  care  the  mill  was  destroyed. 

The  rule  in  these  cases  is  that  the  proof  of 
the  injury  must  conform  in  substance  to  the 
statements  in  the  declaration.  1  Saund.  PI. 
&  Ev.,  343,  344.  This  rule  has  not  been  vio- 
lated. If  the  defendants  were  proved  to  be 
liable,  it  was  for  negligence  in  the  manage- 
ment of  the  fires  or  smoKe-pipes.  and  this  oc- 
cured,  if  at  all,  while  the  boat  was  opposite  or 
near  to  the  mill.  The  declaration  (Iocs  not 
aver  that  every  careless  act  on  board  the  boat 
which  tended  to  produce,  and  finally  resulted 
in  the  destruction  of  the  mill,  took  place  while 
the  boat  was  near  the  mill.  The  negligence 
which  immediately  produced  the  injury  oc- 
curred after  the  boat  got  under  way;  but  It  was 
entirely  competent  and  proper,  in  order  to  es- 
tablish such  negligence,  to  show  the  condition 
of  the  fires  while  the  boat  was  at  the  wharf 
preparing  to  depart,  and  when  she  actually 
took  her  departure  from  that  place. 
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1O2*]  *The  word  "custom"  was  used  in 
making  inquiry  of  one  or  two  witnesses  as  to 
the  manner  in  which  fires  were  managed  in 
steamboats  on  the  Hudson  River,  with  a  view 
to  guard  against  accidents,  and  they  were  al- 
lowed to  speak  of  their  own  experience  and 
knowledge  on  the  subject.  This  testimony  ob- 
viously was  not  gone  into  for  the  purpose  of 
proving  any  local  law  or  usage  on  the  Hudson, 
which  was  binding  as  such,  on  that  river;  and 
much  less  to  show  that  such  custom,  if  estab- 
lished, could  bind  those  who  might  navigate 
Lake  Champlain.  But  its  scope  and  object 
were  to  show  the  various  modes  by  which  these 
fires  might  be  checked  or  controlled,  and  which 
were  resorted  to  for  that  purpose  by  persons  of 
skill  and  experience;  and  in  this  point  of  view, 
the  testimony  seems  to  me  unobjectionable. 

The  charge  of  the  learned  judge  was,  in  my 
view,  correct  throughout,  and  placed  the  cause 
in  all  its  bearings  and  aspects  fairly  before  the 
jury.  I  also  think  the  eighteen  written  points 
submitted  to  the  judge  at  the  close  of  his 
charge,  were  properly  disposed  of  by  him. 
Uamden  and  Amboy  (Jo.  v.  Belknap,  21  Wend., 
354.  The  jury  were  instructed  that  if  the 
plaintiffs  recovered  at  all,  they  were  entitled 
to  the  full  value  of  all  the  property  destroyed, 
and  this  is  the  only  point  which  remains  to  be 
particularly  noticed.  As  to  ordinary  personal 
chattels  there  can  be  no  difficulty;  the  value  of 
the  things  destroyed  is  the  just  measure  of 
damages.  And  although  the  engines  and  ma- 
chinery by  which  the  mill  was  moved,  may 
have  been  firmly  affixed  to  the  building,  yet, 
having  been  so  affixed  for  the  purpose  of  car- 
rying on  a  business  of  a  personal  nature,  they 
were  still  the  personal  property  of  the  tenants, 
and  as  such  removable  at  their  will.  Elves  v. 
Maw,  3  East,  38;  Heermance  v.  Vernoy,&  Johns., 
5.  The  plaintiffs  were  therefore  entitled  tore- 
cover  the  full  value  of  this  description  of  prop- 
erty, if  they  established  a  right  to  recover  for 
any  part  of  it. 

Then  as  to  the  mill;  the  building,  exclusive 
of  engines  and  machinery.  The  mill  was  erect- 
ed by  the  lessees  of  a  term  for  years  with  a 
right  to  renew  for  a  further  term  at  their  op- 
1O3*]  lion.  They  *were  to  pay  an  annual 
rent,  and  they  covenanted  that  all  buildings 
which  might  be  put  up  or  erected  on  the  de- 
mised premises,  should,  "without  damages  of 
any  kind  other  than  the  natural  wear  of  the 
same,  revert  to  and  become  the  property  of 
the"  lessors,  whenever  by  the  terms  of  said 
lease,  they  should  come  into  possession  of  the 
demised  premises.  This  lease  and  all  the  right, 
title  and  interest  of  the  lessees  therein,  and  in 
the  land  demised,  had  been  assigned  to  the 
plaintiffs,  with  authority  to  do  and  perform 
any  and  every  act  or  thing,  which  the  lessees 
might  or  could  have  done.  In  terms,  the  land 
was  demised  to  the  lessees  alone,  no  mention 
being  made  of  their  assigns;  and  the  covenants 
on  the  part  of  the  lessees  were  in  the  same 
form.  There  was  no  express  covenant  by  the 
lessees  to  keep  the  premises  in  repair,  nor  to 
rebuild  in  any  event  whatever.  The  covenant 
was  that  all  buildings  which  might  be  erected 
on  the  premises,  should  revert  to  the  lessors 
when  they  might  come  into  possession.  The  un- 
expired  term  and  all  the  interest  of  the  lessees 
had  been  assigned  to  the  plaintiffs,  and  they 
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had  taken  possession;  but  no  express  covenant 
or  agreement  on  their  part,  to  pay  rent  or  do 
anything  else,  was  shown.  The  first  term  of 
years  had  not  expired;  and  it  did  not  appear 
that  the  lessees  or  the  plaintiffs  had  indicated 
an  intention  to  hold  the  premises  for  the  sec- 
ond term,  as  was  authorized  by  the  lease. 
Upon  this  state  of  facts  it  was  argued  that  the 
plaintiffs  were  bound  to  rebuild  the  mill  for 
the  benefit  of  the -lessors  and,  therefore,  were 
entitled  to  recover  its  full  value  from  the  de- 
fendants; and  if  such  was  the  liability  of  the 
plaintiffs,  the  consequence  stated  would  seem 
to  follow. 

This  liability  of  the  plaintiffs  was  placed  on 
two  distinct  grounds: 

1.  It  was  said  the  lessees  were  bound  by 
their  covenant  to  rebuild,  that  the  covenant 
ran  with  the  land  and  bound  their  assignee* 
and,  therefore,  the  plaintiffs  were  liable. 

2.  That  the  destruction  of  the  mill  by  tor- 
tious    negligence  was  waste,   for  which  the 
plaintiffs,  being  tenants  for  a  term  of  years, 
were  answerable  to  the  reversioner,   wholly 
irrespective  *of  any  express  agreement  [*  1O4 
and,  therefore,  they  were  entitled  to  a  corre- 
sponding redress  from  the  defendants. 

I  pass  by  the  first  ground  stated,  for  the  last 
seems  decisive  of  the  question.  The  plaintiffs 
claim  that  the  mill  was  destroyed  by  the  wrong- 
ful act  of  the  defendants;  and  if  so  it  was 
waste,  for  which  the  plaintiffs  being  tenants 
for  years,  were  responsible.  "It  is  common 
learning,"  said  Heath,  «/.,  in  AttersoU  v.  Ste- 
vens, 1  Taunt.,  198,  "that  every  lessee  of  land, 
whether  for  life  or  years,  is  liable  in  an  action 
of  waste  to  his  lessor,  for  all  waste  done  on 
the  land  in  lease,  by  whomsoever  it  may  be 
committed."  Chambre,  J.,  in  the  same  case, 
p.  196,  said:  "The  situation  of  the  tenant  is 
extremely  analogous  to  that  of  a  common  car- 
rier; to  prevent  collusion  (and  not  on  the  pre- 
sumption of  actual  collusion),  both  are  charged 
with  the  protection  of  the  property  intrusted 
to  them  against  all  but  the  acts  of  God  and 
the  King's  enemies;  and  as  the  tenant  in  the 
one  case  is  charged  with  the  actual  commission 
of  the  waste  done  by  others,  so  in  the  other 
case  the  carrier  is  charged  with  actual  default 
and  negligence,  though  he  loses  the  goods  by 
a  force  that  was  irresistible,  or  by  fraud, 
against  which  no  ordinary  degree  of  care  and 
caution  could  have  protected  him."  Ld.  Coke 
is  not  less  explicit,  for  he  says:  "Tenant  by 
the  curtesy,  tenant  in  dower,  tenant  for  life, 
years,  etc.,  shall  answer  for  the  waste  done  by 
a  stranger,  and  shall  take  their  remedy  over." 
1  Inst.,  54  a;  see,  also,  2  Id.,  145,  303;  1  Chit. 
Gen.  Pr.,  388;  4  Kent,  Com.,  77;  2  R.  8.,  334, 
sec.  1;  1  Inst.,  57  a,  n.  377;  2  Roll.  Abr.,  821; 
3  Bl.  Com.,  228;  Com.  Land.  &  T.,  188. 

The  plaintiffs  thus  being  bound  to  answer 
to  their  landlord  for  the  full  value  of  the  build- 
ing which  was  destroyed,  were  entitled  to  re- 
cover a  like  amount  from  the  defendants. 

All  the  legal  questions  appear  to  me  to  have 
been  correctly  determined,  and  upon  the  whole 
case,  I  see  no  reason  to  disturb  the  verdict. 

New  trial  denied. 

Distinguished— 4  N.  Y.,  137. 

Foreign  corporation— Objection  to  jurisdiction 
waived  by  appearance  and  plea.  Cited  in — 1  Denicv 
469 :  5  Denio,  266 ;  12  Wall.,  86 ;  49  Am.  Dec.,  246. 
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Negligence— Remedy  for— Exposure  of  property  by 
owner— Contributory  negligence.  Reviewed— 22  N. 
Y..  215 :  8  Barb.,  434. 

Explained-51  N.  Y.,  488 ;  10  Am.  Rep.,  633. 

Cited  in-21  N.  Y.,  117:  5  Hun,  502;  8  Barb.,  383; 
43  Barb.,  409 ;  46  Barb.,  269 ;  28  How.  Pr..  513 ;  19  Abb. 
Pr  65 ;  1  Duer.  583 ;  1  E.  D.  S.,  272,  532 ;  6  Daly,  294 : 
11  Leg.  Obs.,  150 ;  17  Kan.,  389 ;  39  N.  J.  L.,  312 :  30 
Iowa,  83 ;  6  Am.  Rep.,  647 :  26  Wis.,  231 ;  7  Am.  Rep., 
72;  10  Vroom.,  312 ;  23  Am.  Rep.,  225  ;  45  Wis.,  228; 
30  Am.  Rep.,  737. 

Fixtures — When  real  and  when  personal  property. 
Cited  in— 10  Barb..  506  ;  11  Barb.,  60. 

Waste—  What  is— Responsibility  of  tenant  for.  Re- 
viewed-25  N.  Y.,  341,  344. 

Explained— 5  Barb,,  668. 

Cited  in-2  Abb.  U.  S.,  207 ;  Deady,  409 ;  1  Sawy,, 
435:  60  Mo..  234. 


1O5*]       *BUTLER  ».  RAWSON, 


Impleaded  with  BUTLER. 

Action  against  Surety — Pleading — Evidence. 

In  an  action  upon  contract  against  a  surety, 
where  the  defendant's  character  as  such  surety  ap- 
pears upon  the  face  of  the  instrument,  the  plaint- 
iff cannot,  in  general,  recover  upon  the  common 
counts,  but  must  declare  specially. 

The  case  of  a  promissory  note  is  not  an  exception 
to  this  rule ;  and  where  a  note,  with  the  word 
"  surety "  added  to  the  signature  of  one  of  the 
makers,  was  offered  in  evidence  under  the  money 
counts,  in  an  action  against  such  maker,  it  was  held 
inadmissible. 

Where  a  note  has  been  properly  given  in  evi- 
dence under  the  money  counts,  proof  that  it  was 
not  given  for  money,  but  for  property,  will  not  de- 
feat the  action. 

The  statute  relating  to  the  form  of  declaring  upon 
bills  and  notes,  Stat.  1837,  p.  72,  sec.  1.  only  applies 
to  cases  where  different  parties,  as  maker  and  in- 
dorser,  drawer  and  acceptor,  are  joined  in  the  same 
action. 

Citations—*  Taunt.,  737 ;  8  Cow.,  77 ;  16  Wend.,  659 ; 
Laws,  1837,  p.  72,  sec.  1. 

A  SSUMPSIT,  tried  before  Dayton,  C.  Judge, 
1A-  at  the  Genesee  Circuit  in  February,  1844. 
The  declaration  contained  the  money  counts, 
with  a  notice  at  the  bottom  that  the  plaintiff 
would  give  in  evidence  on  the  trial  a  promis- 
sory note,  of  which  the  following  is  a  copy: 

"One  year  after  date  for  value  received,  we 
jointly  and  severally  promise  to  pay  James 
Butler,  or  bearer,  six  hundred  dollars  with 
use.     Webster,  November  1,  1842. 
WM.  BUTLER. 
JOSEPH  RAWSON,  Surety." 

Rawson  pleaded,  and  Butler  suffered  judg- 
ment by  default.  On  the  trial  the  defendant 
Rawson  objected  that  the  note  could  not  be 
given  in  evidence  against  him  under  the  mon- 
ey counts,  because  he  was  a  surety;  the  plaint- 
iff, he  contended,  should  have  declared  spe- 
cially on  the  note.  The  judge  overruled  the 
objection,  and  the  defendant  excepted. 

The  defendant  then  proved  that  the  note  in 
question  was  a  renewal  of  another  note  given 
just  one  year  before,  and  which  was  in  the 
same  words  and  figures  throughout,  save  as  to 
the  year — the  one  being  dated  in  1841,  and  the 
other  in  1842;  and  that  the  defendant  Rawson 
was  a  surety  in  form  and,  in  fact,  on  both 
notes:  that  the  note  in  suit  was  given  when  the 
1OO*]  old  note  *was  taken  up;  on  which  oc- 
casion the  defendants  paid  the  plaintiff  $42  for 
the  interest  for  one  year  which  the  old  note 
had  run;  and  also  paid  him  the  further  sum 
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of  $8  for  the  forbearance  of  the  loan  for  the 
time  the  new  note  had  to  run.  The  old  note  was 
given  up  at  the  time  of  the  renewal.  As  the 
last  note  was  void  for  usury,  the  plaintiff 
claimed  to  fall  back  on  the  first  note,  and  re- 
cover upon  that,  deducting  the  $8  paid  for 
usury.  Rawson  insisted  that  he,  being  a  sure- 
ty, and  the  first  note  having  been  given  up, 
the  plaintiff  could  not  recover  against  him 
upon  that  note  under  the  money  counts.  The 
judge  decided  that  the  plaintiff  could  not  re- 
cover on  the  last  note,  because  it  was  usuri- 
ous; but  that  he  might  recover  upon  the  first 
note.  Rawson  excepted,  and  the  jury  found 
a  verdict  for  the  plaintiff. 

Mr.  A.  Worden,  for  the  defendant  Raw- 
son,  moved  for  a  new  trial.  He  cited  8  Taunt., 
737;  19  Johns.,  109,  427;  7  Pet.,  113;  1  HilL 
589;  5  Id.,  613;  21  Wend.,  506. 

Mr.  S.  Stevens,  for  the  plaintiff,  cited  1 
Hill,  256;  16  Wend.,  660;  8  Cow.,  77;  2  R  S 
274,  sees.  6,  7,  2d  ed.;  19  Johns.,  297;  7  Cow., 
316. 

By  the  Court,  Bronson,  Ch.  J.  The  rule  1* 
nearly  or  quite  universal  that  there  can  be  no 
recovery  against  a  surety,  where  his  character 
appears  on  the  face  of  the  instrument,  without 
declaring  specially  on  the  contract.  It  is  said 
that  an  action  against  the  makers  of  a  promis- 
sory note,  which  one  of  them  has  signed  as  a 
surety  for  the  other,  forms  an  exception  to  the 
rule;  and  that  in  such  a  case  the  plaintiff  may 
recover  on  the  money  counts.  But  there  is  a. 
case  in  point  the  other  way.  Wells  v.  Girling, 
8  Taunt. ,  737.  This  decision  stands  upon  prin- 
ciple. In  the  common  case  of  a  suit  against 
the  makers  of  a  promissory  note,  the  instrument 
may  be  given  in  evidence  under  the  money 
counts,  for  the  reason  that  the  note  is  evidence 
of  money  lent  to,  or  had  and  received  by  the 
makers  to  the  plaintiff's  use.  But  when  one 
of  them  signs  as  a  surety  for  the  other,  and 
that  *fact  appears  on  the  face  of  the  [*1O7 
instrument,  the  note  furnishes  no  evidence  that 
he  received  the  whole  or  any  part  of  the  con- 
sideration. Indeed,  it  proves  the  contrary;  for 
the  principal  debtor  must  have  received  the 
whole  consideration.  As  the  note  does  not 
prove  that  both  of  the  makers  have  received 
money,  the  holder  cannot  recover  without  de- 
claring on  the  contract. 

When  a  note  has  been  properly  given  in  evi- 
dence under  the  money  counts,  proof  that  it 
was  not  in  fact  given  for  money,  but  for  land 
or  work,  will  not  defeat  the  action.  Hughet 
v.  Wheeler,  8  Cow.,  77;  Smith  v.  Van  Loan,  18- 
Wend.,  659.  But  here  the  difficulty  is,  that 
the  note  itself  does  not  furnish  evidence  which 
will  warrant  its  admission  under  the  money 
counts. 

The  fact  that  a  copy  of  the  note  was  served 
with  the  declaration  will  not  aid  the  plaintiff. 
The  statute  on  that  subject  only  applies  to 
cases  where  different  parties,  as  makers  and 
indorsern,  drawers  and  acceptors,  are  joined 
In  one  action.  Stat.  1887,  p.  72.  sec.  1. 

The  plaintiff  has  the  same  difficulty  to  en- 
counter whether  he  seeks  to  recover  upon  the 
first  or  the  last  note;  for  both  were  in  the  same 
form.  Whether  upon  a  proper  declaration  he 
can  recover  again.st  the  surety  upon  the  note 
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which  was  given  up,  is  a  question  which  need 
not.  now  be  considered. 
New  trial  granted. 

Criticised— 7  N.  Y..  286. 

Distinguished— 20  How.  Pr.,  73 ;  10  Abb.  Pr.,  136. 

Cited  fn-6  N.  Y..  28;  21  N.  Y..  498,  502;  5  Barb., 
464 ;  6  Barb.,  446 ;  7  Barb.,  15 ;  16  Barb.,  292 ;  4  How. 
Pr.,  163. 


1O8*]  *BAY  AND  LIVINGSTON  t>.  QUNN. 

Evidence — Indorser  Competent  Witness  after  Re- 
lease— Note  Payable  to  One  as  Assignee  of  An 
other — Indorsement  by  Payee  in  His  Own 
Name  Good— Suit  on  Note  by  Party  to  Whom 
Indorsed  as  Collateral  Security— Infancy- 
Evidence  of  Ratification  of  Infant's  Contract — 
Failure  of  Jury  to  Pass  on  One  of  Two  Issues — 
Judgment  Erroneous. 

In  an  action  by  Indorsee  against  the  makers  of  a 
promissory  note  indorsed  by  the  payee  and  by  an- 
other person,  the  first  Indorser,  being  released  by 
the  plaintiffs,  is  a  competent  witness  in  his  behalf. 

Wnere  a  note  was  made  payable  to  "  E.  Moore, 
assiarnee  of  J.  K.  Van  Ness,  held  that  an  indorse- 
ment by  the  payee,  of  his  name  without  the  addi- 
tion, was  sufficient,  and  passed  the  whole  Interest 
of  the  payee  in  the  note. 

Where  the  indorsee  and  holder  of  a  promissory 
note  indorsed  it  to  the  plaintiffs  as  collateral  se- 
curity for  a  debt  of  a  less  amount,  due  at  a  future 
day,  and  took  the  plaintiff's  receipt  for  it.  by  which 
he  agreed  to  return  it  upon  payment  of  the  debt  for 
which  he  took  it  as  security  and  to  use  all  legal 
means  to  collect  it  if  so  directed  by  the  party  who 
transferred  it  to  him.  held  that  the  plaintiff  could 
sue  the  maker  on  the  note  before  the  debt,  for 
which  he  received  it,  had  become  due,  without  the 
direction  of  the  party  who  transferred  it  to  him. 

To  a  replication  to  a  plea  of  infancy,  setting  up  a 
ratification  of  the  promises  after  the  defendant  came 
of  age,  the  defendant  rejoined  denying  such  ratifi- 
cation after  he  came  of  age,  held  that  the  plaintiff 
might  give  evidence  of  such  ratification  at  any  time 
after  the  making  of  the  original  contract,  and  that 
it  was  then  for  the  defendant  to  show  that  he  was 
still  a  minor  at  the  time  of  such  ratification. 

Where,  in  such  a  case,  the  action  being  on  a  note, 
the  evidence  of  ratification  was  that  the  defendant 
said  that  he  knew  but  little  about  the  matter,  as 
the  transaction  had  been  mostly  managed  by  an- 
other person,  that  he  thought  the  note  had  been 
paid  or  partly  paid,  and  that  his  uncle  would  be 
there  the  next  month  and  then  it  should  be  settled ; 
held  that  it  was  sufficient  to  be  submitted  to  the 
jury. 

Where,  in  an  action  in  the  C.  P.  against  two,  nan 
assumpstt  was  pleaded  by  each,  and  one  plead  in- 
fancy, and  there  was  an  issue  upon  the  question  of 
a  ratification  of  the  promise,  and  the  entry  on  the 
record  showed  a  verdict  for  the  plaintiff  on  the  is- 
sue of  non  assumptsit,  but  did  not  notice  the  other 
issue,  and  there  was  a  judgment  against  both  de- 
fendants, it  was  held  erroneous  and  was  reversed. 

Citations— 4  Hill,  206 ;  14  Johns.,  84. 

ERROR  to  the  Columbia  C.  P.  Gunn  sued 
Bay  and  Livingston  in  the  court  below, 
and  declared  upon  the  money  counts,  annex- 
ing a  copy  of  a  promissory  note  to  the  declara- 
tion. Each  of  the  defendants  plead  non  as- 
sumpsit  separately,  and  Livingston  put  in  an 
additional  plea  setting  up  infancy;  to  which 
the  plaintiff  replied,  that  after  making  the 
promises  and  undertakings  in  the  declaration 
mentioned,  and  before  the  commencement  of 
the  suit,  the  defendant  Livingston,  to  wit:  on, 
etc.,  at,  etc.,  attained  his  age  of  twenty-one 
1O9*]  years,  and  *afterwards,  and  before  the 
commencement  of  the  suit  on,  etc.,  at.  etc.,  he 
assented  to,  ratified  and  confirmed  the  said 
several  promises,  etc.,  concluding  with  a  veri- 
fication. Livingston  rejoined  that  he  did  not, 
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after  he  attained  the  age  of  twenty-one  years, 
and  before  the  commencement  of  thesuii,  rati- 
fy or  confirm  the  said  promises,  concluding  to 
the  country. 

On  the  trial  in  September,  1841,  the  plaintiff 
offered  in  evidence  a  promissory  note,  which 
he  proved  to  have  been  made  by  the  defend- 
ant, and  which  was  payable  to  "  E.  Moore,  as- 
signee of  J.  K.  Van  Ness,"  or  order,  for 
$1,531,  dated  May  3,  1839,  payable  ten  days 
after  date,  which  purported  to  be  indorsed  by 
E.  Moore  without  any  addition  (which  indorse- 
ment was  duly  proved),  and  by  Jane  Van  Ness. 
The  plaintiff  offered  Elisha  Moore,  the  first  in- 
dorser, as  a  witness,  who  was  objected  to  as 
interested,  and  was  released  by  the  plaintiff. 
It  was  objected  that  he  was  still  interested  on 
account  of  his  liability  to  Jane  Van  Ness,  the 
second  indorser,  but  the  objection  was  over- 
ruled and  the  witness  was  sworn  and  proved 
the  indorsement  of  Jane  Van  Ness.  The  de- 
fendants objected  to  the  reading  of  the  note  in 
evidence  on  the  ground  that  it  was  not,  as  al- 
leged, properly  indorsed,  on  account  of  the 
omission  of  the  addition  appended  to  the  name 
of  Moore  in  the  body  of  the  note;  but  the  ob- 
jection was  overruled. 

The  defendants  then  gave  in  evidence  a  re- 
ceipt signed  by  the  plaintiff,  by  which  he  ac- 
knowledged that  he  received  the  note  in 
question  from  Mrs.  Van  Ness,  the  second  in- 
dorser, as  collateral  security  for  $618.66,  be- 
ing the  amount  of  a  note  which  the  plaintiff 
held  against  her,  and  which  was  payable  in  six 
months  from  the  date  of  the  receipt;  which  re- 
ceipt contained  a  further  stipulation  in  these 
words:  "  I  promise  to  return  the  above  note  to 
her,  or  to  her  order,  on  the  payment  of  that 
sum  and  the  interest  thereon,  and  I  do  further 
agree  to  use  all  legal  means  in  my  power  to  col- 
lect the  same,  if  so  directed  by  the  said  Mrs. 
Jane  Van  Ness."  It  appeared  that  the  note  of 
Mrs.  Van  Ness  had  not  been  paid,  and  that 
this  suit  was  commenced  within  six  months 
after  the  date  of  the  receipt,  without  any  direc- 
tion from  her.  The  defendants'  counsel  moved 
for  a  *nonsuit  on  the  ground  that  the  [*1  1O 
suit  was  improperly  brought,  which  was  over- 
ruled. A  witness  for  the  plaintiff  then  testified 
that  in  March  preceding  the  trial  he,  at  the 
plaintiff's  request,  called  on  the  defendant  Liv- 
ingston with  the  note  and  asked  him  to  pay  it. 
He  replied  that  he  knew  but  little  about  it,  as 
the  transaction  upon  which  it  was  given  had 
been  mostly  managed  by  Bay.  the  other  de- 
fendant; that  it  had  been  paid  or  partly  paid, 
as  he  thought,  and  that  his  uncle,  a  Mr.  Van 
Ness,  would  be  down  the  first  of  the  ensuing 
month,  and  then  it  should  be  settled. 

The  court  charged  the  jury  that,  under  the 
pleadings,  it  was  sufficient  for  the  plaintiff  to 
prove  a  new  promise,  after  the  time  alleged  by 
him  in  his  replication  that  the  defendant,  Liv- 
ingston, became  of  age,  and  then  the  defend- 
ant, to  sustain  his  plea  of  infancy,  must  prove 
that  he  was  a  minor  at  the  time  of  making  the 
new  promise.  The  court  also  charged  that  if 
the  jury  were  satisfied  that  the  defendant,  Liv- 
ingston, had  acknowledged  his  liability  on  the 
note,  and  had  intended  to  do  so,  and  had  prom- 
ised that  the  note  should  be  settled,  he  was  lia- 
ble to  pay  it,  and  that  the  plaintiff  could  re- 
cover; but  if  they  were  not  so  satisfied,  the 
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plaintiff  could  not  recover  against  Livingston. 
The  court  also  charged  that  no  defense  could 
be  set  up  arising  out  of  the  receipt,  because  the 
defendants  had  not  plead  or  given  notice  of  it. 
The  defendants  excepted  to  the  several  decis- 
ions of  the  court  and  to  the  charge,  and  the 
jury  found  a  verdict  for  the  amount  of  the  note 
aga'inst  both  defendants.  A  bill  of  exceptions 
was  signed  by  the  judges. 

The  entry  of  the  verdict  in  the  record  does 
not  allude  to  the  issue  arising  out  of  the  plea  of 
infancy,  but  states  simply  that  the  jury  found 
that  the  defendants  did  assume  and  promise, 
•etc.,  and  that  they  assess  the  damages,  etc. 
The  judgment  was  against  both  defendants  for 
the  amount  of  the  verdict  and  costs. 

Mr.  H.  Hogeboom,  for  the  plaintiff  in  er- 
ror, insisted:  (1)  That  the  witness  Moore  was 
interested,  notwithstanding  the  release;  (2) 
That  the  note  was  not  properly  indorsed;  (3) 
That  the  plaintiff  had  no  right  to  prosecute  un- 
1 1 1*J  til  the  six  months  mentioned  *in  the 
receipt  had  expired,  unless  so  directed  by  Mrs. 
Van  Ness,  for  which  he  cited  Douglass  v.  Wilfc- 
tson,  6  Wend.,  637;  (4)  That  the  court  erred  in 
charging  that  the  plaintiff  need  not  prove  that 
Livingston  was  of  age  at  the  time  of  the  new 
promise,  and  in  charging  that  the  evidence  was 
sufficient  to  authorize  the  finding  of  a  new 
promise;  and  for  this  he  cited  Goodsellv.  Myers, 
3  Wend.,  479;  MiUard  v.  Hewlett,  19  Id.,  301; 
Gay  v.  Battou,  4  Id.,  403;  (5)  That  the  record 
is  imperfect  and  the  judgment  erroneous  for 
the  want  of  a  finding  upon  the  issue  growing 
out  of  the  plea  of  infancy.  Bemus  v.  Beekman, 
3  Wend.,  667;  Law  v.  Merrills,  6  Id.,  272, 
Boynton  v.  Page,  13  Id.,  425. 

Mr.  M.  Pechtel,  for  the  defendant  in  er- 
ror, controverted  the  above  positions,  and  cited 
Spring  v.  Lovett,  11  Pick.,  417;  2  Phil.  Ev.,  20; 
Conroy  v.  Warren,  3  Johns.  Gas.,  264;  Borth- 
•wick  v.  Carrutherg,  1  T.  R.,  648;  Bigelow  v. 
Grannis,  4  Hill,  206;  Bigelow  v.  Grannis,  2 Id., 
120;  GoodseU  v.  Myers,  cited  supra. 

By  the  Court,  Bronson,  Oh.  J.  The  wit- 
ness, Moore,  was  the  first  indorser  of  the  note. 
If  he  had  any  interest  in  this  action  against  the 
makers,  there  can  be  no  doubt  that  the  release 
by  the  plaintiff  rendered  him  a  competent  wit- 
ness. 

The  note  is  payable  to  "  E.  Moore,  assignee 
of  J.  K.Van  Ness,  or  order,"  and  it  is  indorsed 
generally  "  E.  Moore,"  without  any  addition. 
The  indorsement  is  sufficient  to  pass  all  the 
payee's  interest  in  the  note,  whether  he  held  it 
in  his  own  right,  or  as  assignee  for  the  bene- 
fit of  some  one  else. 

The  indorsement  and  delivery  of  the  note  by 
Mrs.  Van  Ness,  after  it  had  been  indorsed  by 
the  payee,  transferred  the  legal  title  to  the 
plaintiff,  and  he  clearly  had  a  right  to  sue. 

Under  the  pleadings  in  relation  to  the  in- 
fancy of  Livingston,  It  was  sufficient  for  the 
plaintiff  to  show  a  new  promise  or  ratification 
by  Livingston  in  March,  1841;  or,  indeed,  at 
any  time  after  the  making  of  the  note.  It  was, 
1 12*1  then,  for  Livingston  to  *show  that  he 
was  still  under  age  at  the  time  of  the  ratifica- 
tion. Bigelow  v.  Grannit,  4  Hill,  206. 

On  looking  at  the  whole  charge,  I  think  the 
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ed  the  original  promise  was  fairly  left  to  the 
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jury.  Whether  they  found  for  the  plaintiff 
upon  insufficient  evidence  or  not,  is  a  question 
which,  upon  a  writ  of  error,  we  cannot  con- 
sider. 

What  the  court  said  about  pleading  or  giv- 
ing notice  of  the  receipt  is  a  matter  of  no  con- 
sequence. The  receipt  has  no  tendency  what- 
ever towards  making  out  a  defense  to  the 
action. 

On  the  bill  of  exceptions  all  is  well  enough. 
But  there  is  a  fatal  error  in  the  record.  The 
jury  have  passed  upon  the  first  issue,  and 
found  that  the  defendants  did  undertake  and 
promise;  but  they  have  taken  no  notice  what- 
ever of  the  issue  joined  on  Livingston's  plea  of 
infancy.  This  is  not  like  the  case  of  Thomp- 
son v.  Button,  14  Johns.,  84,  where  the  defend- 
ant held  the  affirmative  of  the  second  issue, 
and  the  court  said  the  jury  could  not  have 
found  the  first  issue  for  the  plaintiff  if  the  de- 
fendant had  made  out  his  justification.  Here, 
the  plaintiff  held  the  affirmative  of  the  second 
issue;  and  the  jury  may  well  have  found  the 
first  issue,  or  the  original  promise,  in  favor  of 
the  plaintiff,  although  there  was  no  proof  of  a 
subsequent  ratification  by  Livingston.  We 
know  by  the  bill  of  exceptions  that  the  ques- 
tion of  ratification  was  tried;  but  that  cannot 
aid  the  defect  in  the  judgment  record.  It  there 
appears  that  the  court  below  gave  judgment 
in  the  plaintiff's  favor,  when  the  jury  had 
passed  upon  only  one  of  the  two  isssues,  in 
both  of  which  he  held  the  affirmative.  The 
bill  of  exceptions  furnishes  evidence  that  the 
record  ought  to  be  amended;  but  that  is  no  bet- 
ter than  evidence  by  affidavit.  An  amendment 
must  be  made,  before  the  error  will  be  cured. 

Judgment  reversed. 

Reviewed-56  111.,  307. 

Cited  in-4  N.  Y..  210 :  33  N.  Y..  543 :  40  N.  Y.,  87  ; 
63  N.  Y..  186 ;  20  Am.  Rep..  532 ;  18  Barb..  323. 


*CONWAY  [*113 

v. 
STARKWEATHER,  Survivor,  etc. 

Landlord  and  Tenant— Holding  Cher — Right  of 
Landlord  to  Elect— Effect  of  Distraint— Ten- 
ant No  Election — Distraint  for  Rent  Payable 
in  Advance. 

Where  a  tenant  under  a  demise  for  a  year  or  more 
holds  over  after  the  end  of  the  term  without  any 
new  agreement  with  the  landlord,  he  may  at  the 
election  of  the  landlord  be  treated  either  as  a  tres- 
passer or  a  tenant  holding  upon  the  terms  of  the 
original  lease.  Distraining  for  rent  payable  after  the 
expiration  of  the  original  term,  is  an  election  by 
the  landlord  to  consider  him  a  tenant. 

The  tenant  has  no  such  election,  and  after  hold- 
ing over,  is  not  at  liberty  to  deny  that  he  is  in  as 
tenant,  if  the  landlord  chooses  to  hold  him  to  that 
relation. 

Where  the  tenant,  before  the  expiration  of  his 
term,  communicated  to  the  landlord  his  determina- 
tion not  to  keep  the  premises  another  year,  but  nev- 
ertheless remained  in  possession  a  fortnight  after 
the  expiration  of  the  term,  held  that  such  continu- 
ance in  possession,  notwithstanding  what  had  taken 
place,  enabled  the  landlord  to  treat  him  a*  a  tenant. 

Rent  payable  in  advance,  at  the  commencement 
of  each  quarter,  may  bo  distrained  for  after  the 
same,  by  the  terms  of  the  demise,  has  become  pay- 
able. 

Citations— 11  Wend.,  616 ;  15  Johns..  606. 

ERROR  to  the  Recorder's  Court  of  Buffalo. 
Conway  brought  replevin   against  Stark 
weather  and  Brown  In  the  court  below;  and 
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the  case  was  this:  in  April,  1838,  the  defend- 
ants, Starkweather  and  Brown,  by  a  written 
lease,  demised  a  house  in  Buffalo  to  the  plaint- 
iff Conway  for  the  term  of  one  year  from  the 
first  day  of  May  following,  at  the  annual  rent 
of  $300,  payable  quarterly  in  advance.  The 
plaintiff  entered  and  held  under  the  lease.  In 
April,  1839,  the  parties,  by  a  writing  indorsed 
on  the  lease,  continued  the  term  for  one  year 
longer;  and  in  April,  1840,  they  by  a  like 
agreement,  continued  the  lease  for  the  term  of 
two  years  from  the  first  day  of  May  then  next; 
and  they  further  agreed,  that  if  the  defendants 
should  not  require  the  premises  for  the  pur- 
pose of  building  thereon,  the  plaintiff  should 
have  the  preference  over  any  other  applicant 
for  a  further  lease  for  one  year  or  longer, '  'upon 
terms  which  may  then  be  agreed  upon."  The 
term  for  which  the  last  renewal  was  made  ex- 
pired May  1, 1842.  The  plaintiff  continued  to 
hold  and  occupy  the  premises  until  the  14th 
day  of  that  month,  when  he  removed  his  goods 
from  the  building;  and  on  the  same  day  the 
defendants  distrained  for  $75.  a  quarter's  rent; 
and  the  plaintiff  brought  this  action  of  re 
plevin. 

1 14*]  *The  plaintiff  offered  to  prove  that 
"in  the  latter  part  of  April,  and  before  the  first 
day  of  May,  1842,"  the  defendant,  Brown,  re- 
quested one  Morehead  to  call  on  the  plaintiff, 
and  see  if  he  would  not  continue  to  hold  the 
house  another  year;  and  he  directed  Morehead 
to  tell  the  plaintiff  that  if  he  would  stay  in  the 
house  another  year,  the  defendants  would  re- 
duce the  rent  to  $250;  that  Morehead  called  on 
the  plaintiff,  who  declined  the  proposition,  be- 
cause he  had  hired  a  building  of  Judge  Bennett. 
After  this  answer  had  been  communicated  to 
Brown,  he  requested  Morehead  to  call  again 
on  the  plaintiff  and  say  to  him,  that  in  addi- 
tion to  reducing  the  rent  to  $250,  the  plaintiff 
might  expend  $50  of  the  rent  on  the  prem- 
ises ;  that  Morehead  made  the  communica- 
tion, and  the  plaintiff  again  refused  to  take 
the  house  upon  any  terms,  because  he  had  hired 
a  house  of  Judge  Bennett.  This  refusal  was 
also  communicated  to  Brown.  The  defendants 
objected  to  this  evidence,  unless  it  was  pro- 
posed to  follow  it  up  by  evidence  showing  some 
new  agreement.  The  recorder  rejected  the  evi- 
dence, and  the  plaintiff  excepted.  Under  the 
charge  of  the  recorder,  the  jury  found  a  verdict 
for  the  defendants,  and  judgment  having  been 
perfected  in  their  favor.the  plaintiff  now  brings 
error. 

Mr.  M.  Fillmore,  for  the  plaintiff  in  error, 
cited  Abed  v.  Raddiff,  15  Johns.,  505;  Rowan 
v.  Lytle,  11  Wend.,  616. 

Mr.  J.  L.  Talcott,  for  the  defendants  in 
error,  cited  Doe  v.  Bett,  5  T.  R,  471;  Sherwood 
v.  Phillips,  13  Wend.,  479;  Bradley  v.  Covel,  4 
Cow.,  349;  Com.  Land.  &  T.,  354. 

By  the  Court,  Bronson,  Ch.  J.  When  a 
tenant  under  a  demise  for  a  year  Or  more,  holds 
over  after  the  end  of  his  term,  without  any  new 
agreement  with  the  landlord,  he  may  be  treated 
as  a  tenant  from  year  to  year,  and  in  all  other 
respects  as  holding  upon  "the  terms  of  the  orig- 
inal lease.  The  landlord  has  an  election  to  treat 
him  either  as  a  trespasser,  or  as  a  tenant.  He 
will  be  a  trespasser  if  the  landlord  brings 
ejectment,  or  resorts  to  summary  proceedings 
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under  the  statute  to  recover  the  possession.  He 
*will  be  a  tenant  if  the  landlord  either  [*  1 1 5 
receives  or  distrains  for  rent  accruing  after  the 
end  of  the  original  term.  There  are  also  other 
ways  in  which  the  landlord  may  signify  his 
assent  to  the  tenancy;  and  when  he  neither 
says  nor  does  any  thing,  his  acquiescence  in 
the  tenancy  may,  perhaps,  be  inferred  from  the 
mere  lapse  of  time.  Rowan  v.  Lytle,  11  Wend., 
616.  There  is,  however,  no  occasion  for  con- 
sidering that  point  in  this  case;  for  the  land 
lords  have  unequivocally  affirmed  the  tenancy 
by  distraining  for  rent. 

The  tenant  has  no  such  election  as  that  which 
belongs  to  the  landlord.  If  he  holds  over, 
though  for  a  very  short  period,  without  any 
unequivocal  act  at  the  time  to  give  his  holding 
the  character  of  a  trespass,  he  is  not  afterwards 
at  liberty  to  deny  that  he  is  in  as  a  tenant,  if 
the  landlord  chooses  to  hold  him  to  that  rela- 
tion. If  the  tenant  may  hold  over  for  two 
weeks  and  then  say  he  is  not  a  tenant,  I  see  no 
reason  why  he  may  not  give  the  same  answer 
after  holding  over  as  many  months  or  years. 

The  plaintiff's  counsel  regards  the  holding 
over  as  only  presumptive  evidence  of  the  con- 
tinuance of  the  tenancy,  which  would  have 
been  sufficiently  rebutted  by  the  offered  proof 
that  the  plaintiff,  before  his  term  ended,  re- 
fused to  keep  the  property  another  year,  even 
at  a  reduced  rent.  But  such  are  not  my  views. 
I  do  not  think  this  a  case  for  balancing  pre- 
sumptions; but  one  where  the  act  of  the 
plaintiff  in  holding  over  has  given  the  defend- 
ants a  legal  right  to  treat  him  as  tenant;  and 
that  it  is  not  in  his  power  to  throw  off  that 
character,  however  onerous  it  may  be.  The 
counsel  relied  much  upon  the  case  of  Abed  v. 
Raddiff,  15  Johns.,  505.  The  question  there 
was.  whether  the  landlord  was  concluded  by 
the  terms  of  the  original  lease  as  to  the  amount 
of  the  rent;  and  under  very  special  circum- 
stances, and  by  a  divided  court,  it  was  held 
that  he  was  not.  The  case  has  very  little  bear- 
ing upon  the  question  under  consideration. 

We  think  the  offered  evidence  was  properly 
rejected.  The  defendants  had  a  clear  right  to 
charge  the  plaintiff  as  tenant,  holding  accord- 
ing to  the  terms  of  the  original  lease.  By  those 
"terms,  the  rent  was  payable  quarterly  [*1  IB 
in  advance;  and  there  was,  consequently,  a 
right  to  distrain,  although  the  first  quarter  had 
not  expired. 

Judgment  affirmed. 

Reviewed-51  N.  Y.,  315,  316,  317 ;  10  Am.  Rep.,  614 ; 
99  111.,  160. 

Cited  in-4  N.  Y.,  272;  53  Am.  Dec..  375 ;  75  N.  Y., 
210 ;  12  Hun,  264  : 22  Hun,  94  : 11  Barb.,  35 ;  5  How.  Pr.. 
88  ;  19  How.  Pr.,  33  :  5  Rob..  261 ;  6  Rob.,  448 ;  1  Daly. 
384 : 11  Leg.  Obs.,  92 ;  7  W.  Dig.,  464 ;  40  Ind.,  527 ;  42 
Ind.,  220  ;  21  Minn.,  38  ;  44  Am.  Rep.,  527  ;  69  Ala., 
554 ;  16  N.  W.  Rep.,  36  ;  18  N.  W.  Rep.,  524. 


BANK  OF  ORLEANS  ».  BARRY. 

Negotiable  Paper — Presumptions  as  to  Promis- 
tory  Note — Sureties  and  Makers. 

The  legal  presumption  is,  that  a  promissory  note 
is  given  in  the  course  of  business  and  for  value,  and 


NOTK.— Negotiable  paper— Presumption  ax  to  ac- 
quiring. 

The  legal  presumption  is  that  the  holder  received 
the  paper  in  the  usual  course  of  business,  and  be- 
fore maturity.  See,  Nelson  v.  Cowing,  6  Hill,  336» 
note. 
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that  it  is  to  be  paid  by  the  maker  as  the  primary 
debtor. 

The  defendant  having  in  his  possession  a  promia- 
•ory  note  payable  to  the  plaintiffs,  a  banking  cor- 
poration, or  order,  made  by  three  persons,  two  of 
whom,  whose  names  stood  last,  had  added  the  word 
"surety"  to  their  signatures,  indorsed  his  own  name 
on  the  back  and  procured  it  to  be  discounted  at  the 
plaintiff's  bank ;  there  being  no  proof  of  the  origin 
of  the  note,  held,  that  although  among  the  makers 
the  last  two  were  sureties  for  the  first,  yet  all  the 
makers  were  the  primary  debtors  of  the  plaintiff, 
and  the  defendant  stood  in  the  light  of  their  surety 
and  was,  therefore,  entitled  to  show  in  his  defense 
that  the  plaintiffs  had,  by  an  arrangement  with  the 
makers,  extended  the  time  of  payment. 

Citations— 11  Wend.,  312,  317  ;  .17  Johns.,  384 :  15 
Johns.,  433. 

\  SSUMP8IT,  tried  at  the  Orleans  Circuit, 
li  October  14,  1843,  before  Dayton,  O.  Judge. 
The  declaration  contained  the  general  money 
counts,  with  a  copy  of  the  promissory  note 
hereinafter  mentioned,  annexed.  The  defend- 
ant pleaded  non  assumpsit,  and  another  defense 
not  necessary  to  be  here  noticed.  On  the  trial 
the  plaintiffs  produced  and  proved  a  note,  of 
which  the  following  is  a  copy: 

"Ninety  days  after  date,  we  jointly  and  sev- 
erally promise  to  pay  The  Bank  of  Orleans,  or 
order,  six  hundred  dollars,  for  value  received. 

Clarkson,  Feb.  1.  1837. 

ABNER  DARLING, 
HOPKINS  ROWELL,  Security. 

$600.00.  8.  BOUOHTON,  Surety." 

Indorsed,  "WILLIAM  BARRY." 

The  note  was  duly  demanded  of  the  makers, 
and  notice  of  non-payment  given  to  the  de- 
fendant. 

It  was  proved  that  the  defendant  brought 
the  note  to  the  Bank  about  forty  days  after  its 
date,  his  name  then  being  on  the  back  of  it; 
1 1 7*]  *that  it  was  discounted  by  the  Bank, 
and  the  proceeds,  $594.87.  paid  to  defendant. 

The  defendant's  counsel  asked  for  a  nonsuit, 
insisting,  among  other  grounds,  that  the  de- 
fendant was  not  holden  to  the  plaintiffs  on  the 
note — his  situation  in  regard  to  them  being  that 
of  second  indorser.  The  court  denied  the  mo- 
tion. The  defendant's  counsel  then  offered  to 
prove  that  in  1887  the  plaintiffs  sued  the 
makers  of  the  note  in  this  court,  and  recovered 
judgment  against  them  ;  that  at  the  time  of 
obtaining  the  judgment,  the  plaintiffs  had 
another  suit  pending  against  Darling,  one  of 
the  makers  of  this  note  and  another  person  on 
a  different  demand,  which  suit  Darling  was 
defending  on  the  ground  of  usury  ;  that  H  was 
agreed  between  the  plaintiffs  and  Darling  that 
he  (Darling)  should  give  a  cognovit  in  said  suit, 
and  that  the  plaintiffs  would  thereupon  stay 
execution  upon  the  former  judgment  for  one 
year  ;  that  this  was  accordingly  done  without 
the  assent  or  knowledge  of  the  defendant  in 
this  suit ;  that  Darling  then  had  personal  prop- 
erty enough  to  pay  the  judgment,  on  which 
time  was  so  given,  but  became  insolvent  within 
the  year. 

The  defendant's  counsel  objecting  to  this 
evidence,  the  court  sustained  the  objection,  and 
it  was  excluded.  Other  evidence  was  also 
offered  and  excluded  on  a  like  objection,  which 
is  here  omitted,  as  the  opinion  of  the  court 
turned  upon  that  already  mentioned. 

The  jury,  under  the  direction  of  the  court, 
found  a  verdict  for  the  amount  of  the  note  and 
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interest.    The  defendant's  counsel  duly  ex- 
cepted  to  the  ruling  of  the  circuit  judge. 

The  defendant  moves  for  a  new  trial  on  a 
case. 

Mr.  H.  R.  Selden,  for  the  defendant,  in- 
sisted that  the  plaintiffs  could  not  recover  on 
the  note,  and  cited  2  Hill,  84;  8  Id.,  233;  4 
Id.,  420.  The  defendant  was  a  mere  surety  for 
the  makers,  and  upon  well  settled  principles 
was  discharged  by  the  act  of  the  plaintiffs  in 
extending  the  time  of  payment  of  the  judg- 
ment against  the  principal  debtor.  8  Pick 
122,  128;  13  Wend.,  375. 

Mr.  S.  Stevens,  for  plaintiff.  The  defend- 
ant may  be  treated  as  a  maker  of  the  note  1 
Hill,  287  ;  20  Johns.,  288  ;  4 Hill,  *420  ;  [*1 18 
20  Johns.,  368  ;  19  Wend.,  202  ;  24  Id.,  456  ; 
17  Id.,  214,  and  cases  cited  ;  8  Id.,  421  •  3 
Mass.,  274  ;  11  Id.,  436  ;  4  Pick.,  312,  385. 

The  defendant  was  the  maker  of  the  note  and 
the  principal  debtor  to  the  plaintiffs.  The  other 
parties  were  sureties  for  him. 

By  the  Court,  Beardsley,  J.  We  first  hear 
of  this  note  about  forty  days  after  its  birth,  at 
which  time  it  was  transferred  by  the  defendant 
to  the  plaintiffs,  and  by  them  discounted  for 
his  benefit.  In  form,  the  note  was  payable  to 
the  plaintiffs  or  order,  the  defendant's  name 
not  appearing  on  its  face,  and  it  was  signed  by 
Darling,  Rowell  and  Boughton,  the  last  two 
adding  to  their  signatures  the  word  "  surety." 
When  discounted,  the  defendant's  name  was 
indorsed  on  the  back  of  the  note,  and  in  that 
condition  it  was  transferred  by  him  to  the 
plaintiffs. 

It  is  necessary  to  determine  who,  in  this  case, 
was  the  principal  debtor  and  who  surety  ;  for 
upon  this  the  cause  must  turn.  If  the  defend- 
ant stood  in  the  relation  of  surety  to  the  makers 
of  the  note,  or  either  of  them,  the  offer  to 
prove  that  the  plaintiffs,  by  agreement,  gave  a 
year's  time  to  the  makers,  was  material  and 
should  not  have  been  overruled.  It  is  a  famil- 
iar rule  that  time  given  to  the  principal  debtor, 
without  the  assent  of  the  surety,  discharges  the 
latter  from  his  engagement.  Oahn  v.  A'/>//«v- 
wicz,  11  Wend.,  312,  817  ;  King  v.  Baldwin,  17 
Johns.,  384  ;  Fulton  v.  Mattluncx,  15  Id..  433. 
This  is  the  defense  which  the  defendant  offered 
to  prove  ;  and  if  he  stood  in  the  relation  of 
surety,  it  was,  unquestionably,  available  in  his 
favor. 

As  between  the  makers  of  the  note,  Darling 
must  be  regarded  as  the  principal  debtor  and 
the  other  signers  as  sureties.  Darling  stands 
first  in  the  order  of  signing,  the  names  of  the 
others  being  below  his.  The  word  surety  is  nol 
annexed  to  hi-  name,  but  it  is  to  that  of  each  of 
bis  co-signers.  By  this.  I  understand,  that  they 
signed  as  sureties  for  Darling,  he  being  the 
principal  debtor,  and  as  such  bound  to  pay  i  In 
note. 

This  form  of  executing  the  note  by  the  sev- 
eral makers,  repels  the  idea  that  they  signed  as 
sureties  for  the  present  defendant  or  anyone 
else.  It  shows  that  they  did  not  all  sign  in  the 
same  'character,  and  imports.  very[MH> 
clearly,  as  I  think,  that  Darling  was  the  pri- 
mary debtor  and  the  other  makers  his  sureties. 

The  k'gal  presumption  is  that  every  promis- 
sory note  wax  given  in  the  course  of  business 
and  for  value,  and  that  it  is  to  be  paid  by  the 
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maker  as  the  primary  debtor.  Whoever  sets  up  !     The  holder  of  a  note  made  by  a  principal  debtor 
mi  jr  u»  f    and  8Uretje8i  by  an  arrangement  with  the  principal, 

suffers  the  signature  of  one  of  the  sureties  to  be 
erased  ;  the  note  is  still  valid  against  such  principal. 

Citations—  2  Stark.  Ev.  Phila.  ed.,  1842,  p.  606  ;  14. 
Johns.,  294;  4  Bl.  Com.,  230,  231,  and  n.  232  ;  Roscoe, 
Cr.  Ev.,  533,  541,  545  ;  Russ.  &  R.  C.  C.,  441  :  8  Carr.  & 
P.,  665;  2  East,  P.  C.,  564.  682  ;  2  Hale,  P.  C.,  506  ;  1 
Leach,  285  ;  2  Leach,  805  ;  2  Stark.  Ev..  610  ;  9  Carr.  & 
P.,  344,  353  ;  2  Moore,  32. 


that  it  was  an  accommodation  note,  must  prove 
the  fact  to  be  so,  for  the  contrary  is  the  legal 
intendment.  Here,  no  explanation  as  to  the 
origin  of  this  note  was  given,  and  we  are  to 
infer  its  true  character  from  its  terms* and  from 
the  fact  that  the  defendant  held  and  disposed  of 
it  as  owner,  some  forty  days  after  its  date. 
Now,  although  the  note  was  not  made  payable 
to  the  defendant  by  name,  or  to  anyone  else 
who  had  indorsed  it  to  him,  and  in  this  respect 
was  unusual  in  its  form,  that  circumstance 
should  not,  in  my  opinion,  be  allowed  to  over- 
throw the  strong  presumption  existing  in  the 
case,  that  the  note  was  business  and  not  ac- 
commodation paper.  That,  as  has  already  been 
observed,  is  the  legal  presumption  ;  and,  in  this 
case,  the  presumption  is  strongly  fortified  by 
the  form  in  which  the  note  was  executed  by 
the  several  makers.  The  note  must  therefore 
be  regarded  as  the  original  debt  of  Darling ; 
and  being  transferred  by  the  defendant  to  the 
plaintiffs,  who  discounted  it,  his  engagement  to 
them  was  in  the  character  of  surety  for  Dar- 
ling. 

if  the  defendant  could  be  charged  and 
holden  as  indorser  of  this  note,  his  rights  were, 
notwithstanding,  those  of  a  surety  ;  and  they 
would  not  be  changed  or  impaired,  even  if  the 
plaintiffs  were  authorized  to  write  a  promissory 
note,  or  an  absolute  guaranty,  above  his  name. 
I  shall  not  undertake  to  say  what,  in  these  re- 
spects, was  the  true  character  of  his  engage- 
ment. That  question  is  full  of  confusion  if  not 
of  difficulty.  It  is  enough  for  this  case  to  say, 
that  as  between  Darline  and  the  defendant,  the 
former  was  the  principal  debtor,  and  the  de- 
fendant's engagement  to  the  plaintiffs  was  in 
the  character  and  with  the  rights  of  a  surety. 
This  being  the  fact,  the  defendant  was  ab- 
solved from  his  contract,  if  the  plaintiffs  made 
an  agreement  to  give  time  to  the  principal 
debtor,  as  was  offered  to  be  proved.  That  tes- 
timony was  material  and  should  have  been  re- 
ceived. A  new  trial  must  be  had. 

New  trial  ordered. 

Cited  in-3  Denio,  521 :  3  Barb..  85 ;  6  Duer,  304 ;  65 
Mo..  566 ;  45  Am.  Dec.,  490. 
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to  the  Columbia  General  Ses- 
The  prisoner  was  convicted,  in  the 
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Larceny — Conversion  Animo  Furandi — Posses- 
sion Remains  with  Owner — Principal  and 
Surety — Erasure  of  Surety's  Name — Note  Stitt 
Good  against  Principal. 

Although  every  larceny  includes  a  trespass,  and 
cannot  exist  unless  there  has  been  a  taking  from  the 
possession  of  another,  yet  where  one  having  only 
the  care,  charge  or  custody  of  property  for  the 
owner,  converts  it,  animo  furandi,  it  is  larceny;  the 
possession,  in  judgment  of  law,  remaining  in  the 
owner  until  the  conversion. 

So,  where  the  holder  of  a  promissory  note,  having 
received  a  partial  payment  from  the  prisoner,  who 
was  the  maker,  handed  it  to  him  to  indorse  the  pay- 
ment, who  took  it  away  and  refused  to  give  it  up ; 
held  that  the  possession  remained  in  the  owner,  the 
prisoner  acquiring  only  a  temporary  charge  or  cus- 
tody for  the  special  purpose ;  and  that  his  subse- 
quent conversion,  the  jury  having  found  it  feloni- 
ous, was  larceny. 

In  such  a  case,  it  is  not  essential  that  a  felonious 
intent  should  exist  when  the  prisoner  received  the 
note.  It  is  enough  if  he  converted  it  animo  furandi. 
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General  Sessions,  in  June,  1844,  of  grand  lar- 
ceny, in  stealing  a  promissory  note.  The  note 
was  for  the  payment  of  $315.44  and  interest, 
and  was  made  by  the  prisoner,  who  was  the 
principal  debtor,  and  three  other  persons  as  his 
sureties,  promising  jointly  and  severally,  and 
was  payable  to  the  complainant  Corns,  on  de- 
mand, and  dated  March  25,  1842.  It  appeared 
that  some  time  before  the  commission  of  the 
alleged  offense,  T.  A.  Carle,  one  of  the  makers, 
having  become  dissatisfied  with  remaining 
longer  surety  on  the  note,  an  arrangement  was 
made  between  Corns,  the  holder,  and  the  pris- 
oner, by  which  the  latter  placed  in  the  hands  of 
Corns  a  deed  of  land,  to  hold  until  the  note 
should  be  paid  ;  and  Corns  consented  that  the 
name  of  Carle  should  be  canceled,  which  was 
accordingly  done  by  the  prisoner  in  the  pres- 
ence of  Corns,  by  drawing  lines  across  the 
name  with  a  pen. 

On  the  trial,  Corns  was  examined  on  the  part 
of  the  prosecution,  and  testified  to  the  fore- 

foing  facts.  He  also  testified  that  on  the  first 
ay  of  April  preceding  the  trial,  he  called  on 
the  *prisoner  at  his  house  in  Ancram.  [*121 
for  payment  of  the  note,  who  said  he  was  un- 
able to  pay  it  then,  but  would  do  so  in  a  few 
weeks,  and  that  he  thought  he  could  get  and 
pay  him  $50  at  that  time.  The  witness  de- 
clined to  receive  a  partial  payment  of  the  prin- 
cipal, but  offered  to  take  a  year's  interest  which 
was  then  due  (the  first  year's  interest  having 
been  paid) ;  and  the  prisoner  accordingly  paid 
him  $22.08  for  a  year's  interest,  and  the  wit- 
ness took  the  note  from  his  pocket  with  a  view 
to  indorse  the  payment,  but  remarked  that  if 
there  was  not  a  pen  and  ink  handy,  he  would 
make  the  indorsement  when  he  got  home.  The 
prisoner,  however,  said  he  had  a  pen  and  ink, 
and  the  witness  handed  him  the  note  which  he 
took  into  an  adjoining  room  and  sat  down  at 
a  table,  and  apparently  wrote  on  the  back  of 
the  note,  the  door  between  the  rooms  being 
open.  He  then  returned  into  the  room  where 
the  witness  was,  with  the  note  in  his  hand,  and 
walked  out  at  an  outside  door  and  went  out  of 
the  sight  of  the  witness.  The  witness  remained 
in  and  about  the  house  for  about  an  hour  look- 
ing and  inquiring  for  the  prisoner,  without 
being  able  to  see  him,  or  find  where  he  was  ; 
but  subsequently,  before  he  returned  home,  he 
met  him  in  the  road,  and  demanded  the  note. 
The  prisoner  refused  to  give  it  up,  and  said 
that  neither  the  witness  or  anyone  else  should 
ever  have  it  again  ;  but  he  offered  to  give  the 
witness  his  own  note  for  the  amount,  which  he 
refused  to  receive.  There  was  no  other  evi- 
dence in  the  case. 

The  prisoner's  counsel  requested  the  court 
to  instruct  the  jury  that  there  was  no  sufficient 
evidence  to  authorize  a  conviction  ;  but  this 
was  declined. 
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The  court  then  charged  the  jury  that  if  any 
offense  was  proved,  it  was  a  case  of  construct- 
ive larceny  ;  that  in  order  to  convict  the  pris- 
oner, they  must  be  satisfied  that  at  the  time 
he  received  the  note  from  the  complainant,  he 
had  a  felonious  intent  to  convert  it  to  his  own 
use  and  defraud  the  complainant;  that  if,  from 
the  facts,  they  came  to  that  conclusion,  they 
should  convict  him  ;  otherwise  not. 

In  relation  to  the  canceling  of  the  name  of 
Carle,  the  court  charged,  that  inasmuch  as  this 
122*]  was  done  with  the  consent  of  *the  pris- 
oner, and  in  fact  by  him,  it  did  not  invalidate 
the  note  as  against  the  prisoner. 

The  prisoner's  counsel  excepted  to  the  charge 
and  to  the  refusal  to  charge  as  he  requested. 

The  jury  rendered  a  verdict  of  guilty,  and  a 
bill  of  exceptions  was  tendered  and  signed. 

Mr.  E.  P.  Cowles,  for  defendant. 

Mr.  T.  Miller,  District  Atty. ,  for  the  peo- 
pie. 

By  the  Court,  Beardsley,  /.  The  objec- 
tion that  this  note  was  without  value  and, 
therefore,  could  not  be  the  subject  of  a  larceny, 
cannot  be  sustained.  Carle,  whose  name  was 
erased  from  the  note,  was  a  surety  for  the  pris- 
oner. The  latter  assented  to  the  erasure,  and 
cannot  be  allowed  to  set  it  up  in  discharge  of 
himself.  As  the  note  was  still  binding  upon 
the  prisoner,  saying  nothing  of  the  other  sign- 
ers, it  had  value  and,  therefore,  might  be  the 
subject  of  a  larceny. 

According  to  the  evidence,  as  stated  in  the 
bill  of  exceptions,  the  note  was  handed  to  the 

Srisoner  for  a  special  purpose,  that  is,  to  in- 
orse  upon  it  a  payment  which  had  then  been 
made.  He  appeared  to  be  making  the  indorse- 
ment, but  then  folded  up  the  note  and  with  it 
left  the  house. 

That  the  note  was  thus  converted  to  his  own 
use,  by  the  prisoner,  with  an  intention  to  de- 
fraud the  owner,  seems  hardly  to  have  been  a 
contested  fact  on  the  trial.  The  charge  as- 
sumes, as  the  law  clearly  requires,  that  a  felo- 
nious intent  should  be  found  by  the  jury  ;  for 
without  it  the  prisoner  should  be  acquitted. 
This  intent  is  an  essential  element  in  the  crime 
of  larceny,  and  it  must  exist  at  the  time  of  the 
taking  ;  for  if  that  was  lawful,  no  subsequent 
appropriation  of  the  property,  however  fraud- 
ulent the  intent  may  be,  will  constitute  this 
crime.  2  Stark.  Ev.,  Phila.  ed.  1842,  p.  606; 
People  v.  Anderson.  14  Johns.,  294;  4  Bl.  Com., 
232  ;  Roscoe,  Cr.  Ev..  583,  541;  Rex  v.  Bank, 
123*J  Russ.  &  R.  C.  C.,  441  ;  *this  case  is 
stated  in  a  note  to  Regina  v.  Ooodbody,  8  Carr. 
&P..  665. 

As  every  larceny  includes  a  trespass,  the 
taking  must  be  from  the  possession  of  another 
person.  But  here  it  is  necessary  carefully  to 
discriminate  between  what  constitutes,  in  law, 
a  possession  of  property,  and  that  which 
amounts  only  to  its  care  and  charge. 

A  servant  has  the  charge  but  not  the  posses 
sion  of  his  master's  goods.  The  possession  is 
in  the  master,  and  the  servant  may  commit 
larceny  by  con  verting  the  property,  with  which 
he  is  thus  intrusted,  to  his  own  use.  This  prin- 
ciple applies  to  servants,  strictly  HO  called,  as  it 
also  does  to  apprentice*,  clerks  and  workmen 
of  every  description,  who  are  employed  in  the 
1. 


care  and  management  of  the  owner's  property, 
under  his  immediate  supervision  and  control 
The  rule  is  thus  stated  by  East :  "It  is  a  clear 
maxim  of  the  common  law,  that  where  one 
has  only  the  bare  charge  or  custody  of  the 
goods  of  another,  the  legal  possession  remains 
in  the  owner,  and  the  party  may  be  guilty  of 
trespass  and  larceny  in  fraudulently  convert- 
ing the  same  to  his  own  use.  Thus,  a  butler 
may  commit  larceny  of  plate  in  his  custodv  or 
a  shepherd  of  sheep.  The  same  of  a  servant 
intrusted  to  sell  goods  in  a  shop.  This  rule 
appears  to  hold  universally  in  the  case  of  serv- 
ants, whose  possession  of  their  master's  goods 
by  their  delivery  or  permission  is  the  posses- 
sion of  the  master  himself."  2  East.  P  C  564- 
and  see,  p.  682  ;  2  Hale,  P.  C.,  506  ;  Rex  v' 
Bass,  1  Leach,  285 ;  Rex  v.  Chipchase,  2  Id 
805  ;  2  Stark.  Ev.,  610  ;  Reg  v.  White,  9  Carr 
&  P.,  344  ;  Reg.  v.  Harvey,  Id.,  353  ;  Rex  v. 
Jackson,  2  Moore,  32  ;  Roscoe,  Cr.  Ev.,  545;  4 
Bl.Com.,  by  Chitty,  231,  and  notes,  pp.  230,  231. 

Where  possession  of  the  property  is  obtained 
by  one  as  a  bailee  or  purchaser,  although  by 
trick  and  fraud,  the  case  stands  on  other 
grounds,  but  which  need  not  now  be  stated. 
The  note  was  not  received  by  the  prisoner  as 
a  bailee,  or  a  purchaser,  but  for  the  mere  pur- 
pose of  doing  for  the  holder  what  he  was  about 
to  do  for  himself.  The  indorsement  would  be 
the  act  of  the  holder,  although  made  by  the 
hand  of  the  prisoner.  *It  was  to  be  [*  124 
done  under  the  immediate  direction  and  con- 
trol of  the  owner,  and  could  only  be  made  by 
the  prisoner  as  servant  or  agent  of  the  person 
for  whom  he  was  acting.  As  the  note  was 
thus  received  by  the  prisoner  as  a  servant  of 
the  holder,  the  legal  possession  was  not 
changed  ;  the  prisoner  was  in  charge  of  the 
note  while  making  the  indorsement,  but  the 
owner  still  had  possession. 

It  was  unnecessary,  therefore,  that  the  jury 
should  have  found  the  existence  of  a  felonious 
ittent,  when  the  prisoner  received  the  note. 
If  it  came  upon  him  after  the  note  had  been 
received,  and  while  he  was  engaged  in  making 
the  indorsement,  or  subsequently,  and  was 
carried  into  effect  by  converting  the  property 
to  his  own  use,  it  was  larceny.  The  charge, 
therefore,  was  not  strictly  correct,  in  requiring 
the  jury  to  find  the  animus  furandi  at  the  time 
when  the  note  passed  into  the  prisoner's  hands; 
it  was  enough  that  it  existed  while  he  held  it 
as  servant  to  the  owner.  A  felonious  conver- 
sion under  such  circumstances  was,  in  law,  a 
felonious  taking  from  the  owner. 

The  charge  of  the  court  virtually  required 
the  jury  to  find  a  felonious  intent  at  the  time 
of  conversion,  as  it  did  expressly  at  the  time 
the  prisoner  received  the  note.  The  last  requi- 
site of  the  charge  was  erroneous;  but  it  was  an 
error  which  could  not  prejudice  the  prisoner. 
It  required  the  jury  to  find  more  than  the  law 
made  necessary  to  warrant  his  conviction  of 
the  clTcn-c;  but  of  that  he  cannot  complain, 
and  a  new  trial  should  be  denied. 

Neir  trial  denied. 

Explnlned-97  Mam..  &H7. 

Cited  In -37  N.  Y..  13i:  39  N.  Y.,  Wl ;  53  N.  Y.,  114: 
13  Am.  K<'p..47«:  72  N.  Y.,382:  77  N.  Y..  130;  4  Trans. 
App..  40:  1  Hun.  21;  fl  Hun.  427:  4»  liarn..W:  3  T.  * 
C..  S3  :  21  How.  I»r..  359  :  4  Abb.  N.  S..  1C  :  «  Abb.  N. 
< '..  420 :  10  Dos.,  601 :  1  Kwfcny.  44* ;  W  Mnw..  4% .  20 
Wta..  77;  34  Am.  R*-p..  881 ;  H  Orwif.,  3*i. 
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125*]  *BOGART  e.  BURKH ALTER. 

Contract  for  Sale  of  Land — Execution  and  DC 

livery  of  Deed,  Does  Not  Extinguish  Executoi-y 

Contract. 

The  execution  and  delivery  of  a  deed  by  the  vend- 
or, pureuant  to  an  executory  contract  for  the  sale 
of  land,  does  not  extinguish  the  agreement  on  the 
part  of  the  vendee. 

Where  the  vendor  agreed  to  sell  a  building  lot  to 
the  vendee,  who  was  to  pay  a  part  down,  and  the 
balance  by  a  day  named,  when  the  vendor  was  to 
give  him  a  deed,  and  the  vendee  agreed  to  erect  a 
brick  dwelling-house  on  the  premises,  and  that  he 
would  not  erect  thereon  any  building  which  should 
be  a  nuisance  to  the  vicinity ;  it  was  held,  on  de- 
murrer to  the  declaration,  that  the  vendor,  after  he 
had  conveyed  the  lot  to  the  vendee  pursuant  to  the 
agreement,  could  maintain  an  action  against  him 
for  a  breach  of  the  agreement  to  erect  a  dwelling- 
house,  and  for  erecting  a  nuisance. 

Citation— 10  Johns.,,297. 

"HEMURRER  to  declaration.  The  action  is 
\J  assumpsit,  and  the  declaration  contains 
four  counts.  The  first  sets  out  that  June  9, 
1843,  the  defendant  in  consideration  that  the 
plaintiff  would  sell  and  convey  to  him,  by  war- 
ranty deed,  a  building  lot  in  the  City  of  N. 
Y.,  which  is  described,  for  the  sum  of  $2,850, 
promised  the  plaintiff  that  he  would  erect  on 
the  lot  a  good  brick  dwelling  house,  to  be  oc- 
cupied as  such,  and  would  not  erect  thereon 
any  building  to  be  occupied  in  any  manner 
that  would  be  a  nuisance  to  the  vicinity  of  the 
premises.  The  plaintiff  avers  that  he  did  aft- 
erwards, to  wit:  on,  etc.,  at,  etc.,  convey  to 
the  defendant  the  lot  in  question,  by  a  war- 
ranty deed.  Breach,  that  the  plaintiff  hath  not 
erected  on  the  lot  a  good  brick  dwelling  house, 
to  be  occupied  as  such,  and  that  he  has  suf- 
fered a  bake-house  to  be  erected  on  the  lot, and 
suffered  it  to  be  occupied  in  a  manner  which 
rendered  it  a  nuisance  to  the  vicinity  of  the 
premises. 

The  second  count  stated  the  plaintiff's  seisin 
of  the  lot,  that  the  defendant  being  desirous  of 
purchasing  it,  entered  into  a  written  agreement 
with  the  plaintiff,  dated  June  9, 1843,  by  which 
the  parties  agreed  that  the  plaintiff  should  sell 
the  lot  to  the  defendant  for  $2,850 — a  part 
down  (which  was  acknowledged  to  have  been 
paid)  and  the  balance,  with  interest,  on  the 
first  day  of  July  then  next,  when  a  good  war- 
1 26*]  ranty  deed  should  be  given  *by  the 
plaintiff  to  the  defendant.  The  defendant's 
agreement  to  erect  a  house  and  not  to  erect  a 
nuisance,  was  stated  as  in  the  first  count.  Gen- 
eral averment  of  performance  by  plaintiff  of 
everything  to  be  done  on  his  part.  Breach, 
substantially  as  in  the  first  count.  Thethirdand 
fourth  counts  were  like  the  first  and  second, 
except  that  the  defendant's  agreement,  as 
stated,  was  to  erect  the  house  within  a  reason- 
able time;  and  in  the  breach  it  was  averred 
that  a  reasonable  time  had  elapsed.  Demurrer 
and  joinder.  The  ground  of  demurrer  stated 
is  that,  by  the  execution  of  the  deed,  the  de- 
fendant's agreement  to  build,  etc.,  became 
void;  and  that  the  executory  agreement  in  all 
its  parts,  was  merged  in  the  deed. 

Mr.  E.  L.  Fancher,  for  the  defendant, 
cited  Houghtaling  v.  Levris,  10  Johns.,  298; 
Howes  v.  Barker.  3  Id.,  508;  Pattison  v.  Hull, 
9  Cow.,  747;  Falconer  v.  Garrison,  1  McCord, 
209;  Gibson  v.  Watts,  1  McCord.  Ch.,  105. 

Messrs.  Tucker  and  Crapo,  for  plaintiff. 
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By  the  Court,  Jewett,  J.  The  demurrer 
must  be  overruled.  The  defendant  assumes 
that  the  declaration  shows  that  his  promises 
have  been  performed.  In  this  I  think  he  is  in 
an  error.  The  agreements  counted  upon  show 
mutual  promises;  on  the  one  side  the  plaintiff 
agreed  to  sell  and  convey  a  certain  lot  of 
ground  to  the  defendant  by  a  specified  day, 
and  by  a  particular  kind  of  deed;  on  the  other 
the  defendant  agreed  to  pay  a  certain  sum  of 
money  on  a  certain  day  to  the  plaintiff,  and  to 
erect  a  brick  dwelling  house  on  the  premises, 
to  be  occupied  as  such,  and  that  he  would  not 
erect  any  building  to  be  occupied  in  any  man- 
ner that  would  be  a  nuisance  to  the  vicinity  of 
the  premises.  The  declaration  containing  suit- 
able allegations  of  the  plaintiff's  performance 
of  the  agreement  on  his  part,  assigns  a  breach 
that  the  defendant  had  not  erected  a  good 
brick  dwelling-house,  to  be  occupied  as  such; 
but,  on  the  contrary,  had  suffered  and  permit- 
ted a  bake-house  to  be  erected  thereon,  and  to 
be  occupied  in  a  manner  that  is  a  nuisance  to 
the  vicinity  *of  the  premises.  Suppose  [*1 27 
the  breach  had  been,  that  the  defendant  neg- 
lected to  pay  the  money  which  he  agreed  to 
pay,  would  the  giving  the  deed  be  deemed  a 
performance  on  the  part  of  the  defendant  of 
his  part  of  the  contract?  That  is  what  is  con- 
tended for  by  the  demurrer.  The  counsel  for 
the  defendant  has  cited  several  cases,  which  he 
urges  sustain  the  demurrer  in  this  case.  The 
leading  case  cited  is  Houghtaling  v.  Lewis,  10 
Johns.,  297.  It  was  thus:  the  defendant,  by 
articles  of  agreement  between  him  and  the 
plaintiff,  dated  September  23, 1809,  for  the  sum 
of  $2,000  covenanted  to  convey  to  the  plaint- 
iff, by  the  first  day  of  April  then  next,  a  cer- 
tain farm,  which  he  covenanted  should  con- 
tain no  less  than  fifty-eight  acres  of  land.  That 
the  defendant  within  the  time  limited,  pursu- 
ant to  the  articles  of  agreement,  executed  a 
warranty  deed  of  the  premises  (describing 
them)  to  the  plaintiff;  and  the  breach  assigned 
was  that  the  land  conveyed  did  contain  less 
than  fifty-eight  acres.  Defendant  plead  that 
the  deed  mentioned  in  the  plaintiff's  dec- 
laration, as  executed  by  defendant,  was  exe- 
cuted and  delivered  in  full  performance,  sat- 
isfaction and  discharge  of  his  covenant,  and 
was  accepted  by  the  plaintiff  as  such.  The 
plaintiff  took  issue  on  this  plea  by  replication. 
The  plea  was  supported  by  proof,  and  judg- 
ment given  for  defendant.  We  are  referred  to 
several  sentences  in  the  opinion  of  Thompson, 
/.,  in  delivering  the  opinion  of  the  court  in 
that  case,  which  are  supposed  to  be  decisive  of 
this  case;  for  instance,  the  judge  says:  "Arti- 
cles of  agreement  for  the  conveyance  of  land 
are,  in  their  nature,  executory;  and  the  accept- 
ance of  a  deed,  in  pursuance  thereof,  is  to  be 
deemed  prima  facie  an  execution  of  the  con- 
tract, and  the  agreement  thereby  becomes  void 
and  of  no  further  effect."  That  is,  the  de- 
fendant had  agreed  to  convey,  by  deed,  a  lot 
of  land  to  the  plaintiff  by  a  day  limited,  which 
he  covenanted  contained  not  less  than  fifty- 
eight  acres,  and  had,  by  that  day,  executed 
and  delivered  such  deed  in  satisfaction  and 
discharge  of  his  covenant,  and  which  was  ac- 
cepted as  such  by  the  plaintiff;  this  was  held 
to  be  an  execution  of  his  contract,  although  it 
afterwards  appeared  that  in  fact  the  piece  of 
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land  contained  only  fifty-five  acres.  I  do  not 
see  the  application  of  the  principle  decided  in 
128*1  *that  case,  to  the  one  under  considera- 
tion. It  is  not  there  decided  that  the  perform- 
ance of  a  contract  by  one  party  to  it,  is  in 
judgment  of  law  a  performance  by  the  other. 
And  that  is  the  point  in  this  case  to  be  estab- 
lished to  sustain  the  demurrer. 

The  plaintiff  must  have  judgment  on  the  de- 
murrer, with  leave  to  defendant  to  amend  on  the 
usual  terms. 

Reviewed— 16  N.  Y.,  536. 

Cited  in-7  N.  Y.,  475;  57  Am.  Dec.,  541;  20  N. 
Y.,  46 ;  88  N.  Y.,  243 ;  27  Barb..  644 ;  41  Barb.,  625 :  45 
Barb.,  177 ;  1  Abb.  N.  S..  296 :  2  Duer,  25 ;  1  Rob.,  274 ; 
27  Ohio  St.,  291. 


QUACKENBUSH  «.  DANK8. 

Constitutional  Law — Construction  of  Statutes — 
Not  in  Terms  Retroactive — Exemption  of  Prop- 
erty from  Executions — Statutes  for  Void,  when. 

Statutes  not  in  terms  retrospective,  should  not  be 
construed  to  affect  past  transactions,  especially 
where  such  construction  would  work  injustice. 

So,  it  seems,  that  the  Act  to  exempt  certain  prop- 
erty from  distress  for  rent  and  sale  on  execution, 
Stat.  1842,  p.  193,  does  not  affect  executions  for  debts 
•contracted  before  its  passage;  but  if  it  admits  of 
that  construction. 

Held,  that  it  conflicts  with  the  provision  in  the 
Constitution  of  the  U.  S.,  forbidding1  any  State  to 
pass  a  law  impairing  the  obligation  of  contracts, 
and  is  so  far  void. 

Citations— 2  R.  S.,  367.  sec.  22:  501.  sec.  10:  Laws, 
1842.  p.  193.  sec.  1;  5  Hill.  334-337,  362-365:  1  How, 
311;  2  How.,  608. 

ERROR  to  Onondaga  C.  P.  Banks  sued 
Quackenbush  in  replevin  in  the  court  be- 
low for  taking  a  horse  and  a  harness;  and  the 
case  was  this:  in  January,  1837,  one  Fitch  re- 
covered a  judgment  against  Danks  in  the  Su- 
preme Court,  in  an  action  upon  contract,  for 
$83.85.  In  January,  1843,  an  alias  fieri  facias 
was  issued  on  the  judgment,  and  delivered  to 
Quackenbush,  the  defendant  in  this  suit,  who 
was  a  deputy  of  the  sheriff  of  the  County  of 
Onondaga;  who  took  the  property  in  question 
by  virtue  of  the  execution;  and  for  that  taking 
this  action  was  brought — Danks,  the  plaintiff 
in  this  suit,  claiming  that  the  property  was  ex- 
empt from  execution  by  the  Act  of  1842.  The 
plaintiff  was  a  householder,  and  beyond  the 
hor^e  and  harness  in  question,  had  no  proper- 
ty but  such  as  was  exempt  from  execution  by 
laws  passed  prior  to  the  Act  of  1842.  The 
plaintiff  drove  another  horse  with  the  one  in 
question,  but  it  belonged  to  another  person. 
He  worked  by  the  day,  and  used  the  team,  for 
the  support  of  his  family.  The  defendant  in- 
sisted that  the  Law  of  1842  did  not  apply  to 
129*J  then  *existing  contracts;  and  if  it  did, 
that  it  was  unconstitutional.  The  court 
charged  the  jury,  that  if  the  team  was  neces- 
sary to  the  support  of  the  plaintiff's  family, 
the  property  was  exempt  from  sale  on  execu- 
tion by  virtue  of  the  Act  of  1842.  The  de 
fendant  excepted.  The  jury  found  a  verdict 
for  the  plaintiff,  assessing  the  value  of  the 
property  at  $65.  on  which  judgment  was  en 
tered.  The  defendant  now  brings  error. 

Mr.  G.  F.  Comstock,  for  plaintiff  in  error, 
cited  4  Wh..  122  :  12  Id.,  870  :  8  Hill.  469  ;  1 
Frecm..  466  ;  2  Mod..  810  ;  4  Burr.,  2460  ;  6 
Bac.  Abr..  870;  2  Atk.,  86  ;  2  Ld.  Raym.,  1850; 
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1  Bl.  Com.,  45,  46;  1  Kent,  426;  7  Johns.,  477; 
8  Wh.,  1;  1  Bay(S.  C.),  93. 

Mr.  A.  Taber,  for  defendant  in  error.cited 
12  Wh.,  345,  354,  370,  378  ;  1  How.,  315  ;  1 
Cow.,  550. 

By  the  Court,  Bronson,  Ch.  J.  It  is  insist- 
ed by  the  plaintiff  below  that  the  Exemption 
Law  of  1842  applies  to  executions  for  debts 
which  were  contracted  before  the  law  was 
passed.  This  is  denied  by  the  defendant.  But 
if  the  plaintiff  prevails  upon  that  point,  the  de- 
fendant then  insists  that  the  statute  is  uncon- 
stitutional, on  the  ground  that  it  is  a  "law  im- 
pairing the  obligation  of  contracts." 

Under  the  old  law,  many  enumerated  articles 
of  property,  when  owned  by  a  householder, 
were  exempt  from  sale  on  execution,  and  from 
distress  for  rent.  2  R.  S. .  367,  sec.  22,  and  p. 
501,  sec.  10.  Then  came  the  Law  of  1842, 
which  provides,  that  "  In  addition  to  the  arti- 
cles now  exempt  by  law  from  distress  for  rent, 
or  levy  and  sale  under  execution,  there  shall 
be  exempted  from  such  distress,  and  levy  and 
sale,  necessary  household  furniture,  and  work- 
ing tools  and  team,  owned  by  any  person  be- 
ing a  householder. or  having  a  family  for  which 
he  provides,  to  the  value  of  not  exceeding  one 
hundred  and  fifty  dollars."  Stat.  1842,  p.  198, 
sec.  1.  There  is  a  proviso  to  the  section  ;  but 
it  has  no  bearing  upon  the  present  inquiry. 

The  plaintiff  had  no  property  which  was  not 
exempt  by  the  *old  law,  except  the  [*13O 
horse  and  harness  in  question ;  and  that  prop- 
erty was  subject  to  the  levy  and  sale  on  execu- 
tion at  the  time  the  debt  to  Fitch  was  contract- 
ed, and  his  judgment  against  the  plaintiff  was 
recovered.  Upon  the  plaintiff's  construction, 
the  effect  of  the  Law  of  1842,  in  this  particular 
case,  has  been  to  withdraw  the  whole  of  the 
debtor's  property  from  the  reach  of  the  cred- 
itor. That  may  not,  however,  affect  the  prin- 
ciple. If,  after  the  debt  has  been  contracted, 
any  portion  of  the  debtor's  property  can  be  ex- 
empted from  the  creditor's  execution,  I  see  no 
reason  why  the  exemption  may  not  be  extend- 
ed to  the  whole  estate  of  the  debtor,  be  it  large 
or  small. 

Whatever  may  be  thought  of  the  expediency 
of  passing  exemption  laws,  if  they  are  wholly 
prospective  in  their  operation,  no  wrong  is 
done  to  the  creditor.  He  has  the  law  before 
him  when  he  parts  with  his  money  or  his  prop- 
erty; and  it  will  not  be  the  fault  of  th«  govern- 
ment if  the  debt  is  lost.  But  when  such  laws 
are  made  to  act  upon  past  transactions,  they 
cannot  fail  to  work  injustice.  They  take  the 
property  which  in  honesty  and  fair  dealing  be- 
longs to  the  creditor  and,  without  his  consent, 
transfer  it  to  the  debtor.  The  least  that  can 
be  said  of  such  laws  is,  that  they  prove  the  ex- 
istence of  a  bad  state  of  public  morals.  There 
is  nothing  in  the  statute  under  consideration 
which,  either  in  terms  or  by  necessary  impli- 
cation, makes  it  applicable  to  the  caw  in  hand; 
and  we  ought  in  decency  to  conclude  that  the 
Legislature  did  not  intend  it  should  have  the 
retrospective  and  unjust  effect  which  is  claimed 
for  it  by  the  plaintiff.  I  will  not  deny  that  the 
general  words  in  which  the  law  is  framed  are 
broad  enough  to  include  contracts  already  in 
existence,  as  well  a*  those  which  nhould  after- 
wards be  made.  But  it  is  a  well  established 
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rule  that  a  statute  shall  not  be  so  construed  as 
to  give  it  a  retrospect  beyond  the  time  of  its 
commencement;  and  there  are  many  cases  in 
the  books  where  general  words,  as  compre- 
hensive as  those  under  consideration,  have 
been  restricted  in  their  influence  so  as  not  to 
reach  past  transactions.  This  is  bat  a  branch 
of  that  great  principle  which  requires  that 
every  law  should,  if  possible,  be  so  interpreted 
and  carried  into  effect  that  no  wrong  will  be 
131*]  *done  to  anyone.  I  had  occasion  to 
examine  this  doctrine,  and  to  refer  to  author- 
ities in  support  of  it,  in  Sackett  v.  Andross,  5 
Hill,  334-337,  and  362-365,  and  will  not, there- 
fore, enter  upon  a  more  extended  discussion  of 
it  on  the  present  occasion.  Although  the  de- 
cision in  that  case  was  not  in  accordance  with 
my  views,  my  brethren  thinking  that  the  words 
of  the  Bankrupt  Law  were  too  strong  to  admit 
the  application  of  the  rule  of  justice  and  hon- 
esty for  which  I  contended  ;  yet  the  case  may 
be  referred  to  for  reasons  and  authorities  which 
touch  the  matter  in  hand.  I  feel  the  less  dis- 
position to  pursue  this  branch  of  the  case, 
where  there  is  room  for  a  difference  of  opinion, 
because  I  think  it  clear  that  the  court  below 
was  wrong  on  the  question  which  remains  to 
be  noticed. 

Granting  that  this  statute  is  broad  enough 
to  cover  the  plaintiff's  case,  the  question  then 
arises,  whether  it  is  not  a  "  law  impairing  the 
obligation  of  contracts."  Imprisonment  as  a 
means  of  enforcing  the  payment  of  debts  no 
longer  exists.  The  creditor  can  look  to  noth- 
ing but  the  property  of  the  debtor.  If  the  Leg- 
islature can  deprive  him  of  the  right  to  reach 
the  property — a  right  which  existed  at  the  time 
the  contract  was  made — it  is  evident  that  noth- 
ing will  then  remain  of  the  obligation  of  the 
contract  beyond  an  empty  name.  It  may  be 
the  moral,  but  it  is  no  longer  the  legal  duty  of 
the  debtor  to  pay.  For  all  honest  and  practical 
purposes.the  Legislature  might  just  as  well  say 
that  the  debt  shall  be  blotted  out,  as  to  deny  to 
the  creditor  all  means  of  enforcing  payment. 
I  have  not  overlooked  the  distinction  which 
often  exists  between  the  obligation  of  the  con- 
tract, and  the  remedy  to  enforce  performance. 
In  many  cases  this  distinction  is  of  a  substan- 
tial nature,  and  must  have  a  controlling  influ- 
ence. But  experience  has  proved,  that  laws 
which  in  torm  go  only  to  the  remedy,  may 
have  the  practical  effect  of  nullifying  the  con- 
tract. This  has  been  seen  by  the  Federal  Courts, 
and  they  have  recently  laid  down  some  very 
important  qualifications  to  the  general  doctrine 
that  the  States  have  unlimited  power  over  the 
remedy.  I  shall  not  enter  at  large  into  the  dis- 
cussion of  this  question,  for  the  reason  that  I 
think  it  virtually  settled  by  the  late  decisions 
132*]  of  the  Supreme  Court  of  the  *U.  S.  in 
the  cases  arising  under  the  valuation  laws  of  the 
State  of  Illinois.  Bronson  v.  Kinzie,  1  How., 
811;  McOracken  v.  Hayward,  2  Id.,  608.  I  al 
lude  more  particularly  to  the  last  of  those  cases, 
which  arose  upon  a  statute  touching  sales  on 
execution.  The  law  provided,  that  when  exe- 
cution should  be  levied  on  any  property,  real 
or  personal,  it  should  be  the  duty  of  the'offlcer 
to  summon  three  householders,  who,  after  be- 
ing duly  sworn,  should  "fairly  and  impartially 
value  the  property;"  and  when  offered  for  sale, 
it  should  not  be  struck  off  unless  two  thirds  of 
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the  amount  of  such  valuation  should  be  bid 
therefor.  This  law, which  was  passed  after  the 
creditor  had  obtained  a  judgment,  was  held  to 
be  unconstitutional  and  void.  If  a  law  which 
only  prohibits  the  creditor  from  taking  the 
property  at  less  than  two  thirds  of  its  sworn 
value  cannot  be  supported,  it  needs  no  argu- 
ment to  prove  that  a  law  cannot  be  upheld 
which  wholly  withdraws  the  property  from 
the  reach  of  the  creditor.  As  the  question 
arises  under  the  Constitution  of  the  U.  S. ,  we 
must  regard  the  decision  as  one  of  binding  au- 
thority. 

We  are  referred  to  a  dictum  of  Ch.  J.  Taney 
in  Bronson  v.  Kinzie,  which  favors  the  opinion 
thaf'The  necessary  implements  of  agriculture, 
or  the  tools  of  the  mechanic.or  articles  of  neces- 
sity in  household  furniture"  may,  "like  wear- 
ing apparel,"  be  exempted  from  sale  on  execu- 
tion. This  is  not  going  far  enough  to  include 
the  plaintiff's  horse  and  harness:  but  I  shall  lay 
no  stress  upon  that  consideration.  If  the  ques- 
tion turns  on  what  is  "necessary"  for  the  debt- 
or and  his  family,  the  learned  Chief  Justice  will 
find  it  impossible  to  stop  with  the  articles  he 
has  mentioned.  The  husbandman  stands  in  as 
much  need  of  a  farm,  as  he  does  of  the  "  im- 
plements of  agriculture;"  and  "household  fur- 
niture" is  not  more  essential  to  the  head  of  a 
family,  than  a  house  to  live  in.  The  mechanic 
wants  a  workshop,  as  well  as  the  ' '  tools  "  of 
his  trade;  the  lawyer  must  have  a  library;  and 
to  all  classes,  money  or  property  with  which 
to  purchase  food  and  raiment,  is  as  needful  as 
anything  else.  And  besides,  what  would  be 
sufficient  for  one  man,  would  be  little  better 
than  nothing  to  another.  The  "necessity"  of 
*one  may  be  satisfied  by  the  exemption  [*  1 33 
of  property  to  the  value  of  $150,  while  ten 
times  4hat  amount  would  not  satisfy  the  urgent 
wants  of  another.  There  is,  I  think,  no  well 
defined  middle  ground  between  holding  that 
none  of  the  debtor's  property  can,  by  a  subse- 
quent law,  be  withdrawn  from  the  reach  of  the 
creditor,  or  else  admitting  that  the  whole  of 
his  estate  may  be  exempted  from  sale  on  exe- 
cution. In  the  case  before  us,  the  exemption 
law  saves  all  to  the  debtor  ;  but  my  opinion 
would  be  the  same  if  it  had  only  saved  a  part. 
Such  property  as  was  subject  to  execution  at 
the  time  the  debt  was  contracted,  must  remain 
subject  to  execution  until  the  debt  is  paid.  As 
to  future  obligations, the  Legislature  may  make 
the  exemption  as  broad  as  it  pleases.  It  may 
abolish  credit  altogether.  But  it  cannot  legis- 
late backward,  and  annul  the  force  of  prior 
obligations. 

In  relation  to  the  dictum  which  has  been  men- 
tioned, I  will  only  add,  that  it  was  virtually 
overruled  by  the  decision  in  McCracken  v.  Hay- 
ward.  So  long  as  that  case  stands,  the  Exemp- 
tion Law  of  1842,  when  applied  to  past  trans- 
actions, cannot  be  supported. 

Judgment  reversed. 

Affirmed-3Denlo,594:  1  N.  Y.,129;  How.  Cas.,325. 

Overruled-11  N.  Y.,  285. 

Disapproved— 6  Barb.,  329. 

Di8tinguished-8  Barb.,  504. 

Cited  in— 3  Denio,  54 ;  2  N.  Y.,  252 ;  4  Hun,  341 :  4 
Barb..  72:  7  Barb.,  448;  10  Barb.,  246;  12  Barb.,  587; 
15  Barb.,  184 ;  29  Barb.,  389 :  32  Barb..  457 :  5  How.  Pr., 
291 ;  25  How.  Pr..  107 ;  34  How.  Pr.,  506 :  49  How.  Pr.» 
192 ;  4  Sandf .,  714 ;  6  Rob.,  469 ;  3  Code  R.,  228 : 12  Leg. 
Obs.,  63 ;  1  Sawy.,  712 ;  41  Mo..  28 ;  12,  Am.  Rep..  488 ; 
8  Kan.,  534  ;  14  Am.  Rep.,  367,  368 ;  35  Tex.,  214. 
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THE  SENECA  COUNTY  BANK 
SCHERMERHORN. 

Usury — Renewal  of   Valid  Notes. 

The  maker  of  two  promissory  notes  which  were 
past  due,  in  order  to  obtain  a  renewal  for  three 
months,  agreed  with  the  holder  to  give  him  a  new 
note  for  the  aggregate  amount  of  principal,  and 
pay  the  discount  upon  it  uud  the  back  interest,  and, 
in  addition,  to  transfer  to  the  holder  at  par,  drafts 
on  N.  Y.  and  Albany  worth  three  fourths  of  one 
per  cent,  premium,  to  an  amount  equal  to  the  debt ; 
field,  that  the  new  note  given  pursuant  to  the  ar- 
rangement was  void  for  usury. 

Citation— 1 K.  S..  772,  sec.  2. 

A  SSUMPSIT,  tried  before  Moseley,  C.  Judge, 
li.  at  the  Wayne  Circuit  in  February,  1844. 
The  defendant  was  sued  as  the  maker  of  a 
promissory  note  for  $2,500,  dated  July  4, 1842, 
payable  at  the  Bank  on  the  first  day  of  October 
134*]  following.  The  defense  *was  usury 
in  a  prior  note  which  formed  the  considera- 
tion for  this.  November  6,  1841,  the  defend- 
ant had  in  the  Bank  two  notes  then  past  due — 
one  for  $2,000,  payable  at  the  Merchant's  Ex- 
change Bank  in  the  City  of  N.  Y. ;  and  the 
other  for  $1,500,  payable  at  the  Seneca  Coun- 
ty Bank.  There  had  been  a  payment  of  $500 
on  these  notes,  leaving  $3,000  due,  besides  in- 
terest. On  that  day  the  defendant  went  to 
Joseph  Fellows,  the  President  of  the  Seneca 
County  Bank,  who  resided  at  Geneva,  to  make 
arrangements  for  obtaining  a  renewal  of  the 
two  notes.  He  purchased  of  Fellows  two 
drafts,  one  drawn  by  Fellows  on  the  City  of 
N.  Y.  for  $2,244;  and  the  other  drawn  by 
Benedict  &  Co.  on  the  City  of  Albany  for  $756 
— making  in  all  $3,000.  Both  were  good 
drafts,  which  were  paid  on  presentment.  For 
these  drafts  the  defendant  paid  Fellows  three 
fourths  of  one  per  cent,  premium,  amounting 
to  $22.50 — that  being  the  lowest  market  value 
of  the  drafts  at  the  time.  The  defendant  made 
a  new  note  for  $3,000  on  the  same,  November 
6, 1841,  payable  at  the  Bank  three  months  aft- 
er date.  He  made  arrangements  with  Fellows 
to  pay  the  interest  on  the  two  notes  then  in  the 
Bank,  and  the  discount  on  the  new  note  ;  and 
requested  him  to  let  the  Bank  have  the  two 
drafts,  and  obtain  a  renewal  of  the  notes  then 
in  the  Bank.  On  the  same  day  Fellows  went 
to  the  Bank  and  completed  the  arrangement  as 
the  defendant  had  desired.  The  cashier  took 
the  new  note  as  a  renewal  of  the  old  notes,  and 
Fellows  paid  the  interest  due  on  those  notes, 
and  the  discount  on  the  new  note  :  and  gave 
the  Bank  the  two  drafts,  amounting  to  $3,000, 
which  the  Bank  placed  as  a  deposit  at  par  to 
the  credit  of  Fellows.  In  his  testimony  Fel- 
lows said:  The  defendant's  proposition  was, 
that  if  J  would  procure  the  renewal  of  the  old 
notes,  he  would  purchase  drafts  as  before 
stated  ;  and  I  accordingly  submitted  to  the 
financial  officer  of  the  Bank  his  proposition 
for  a  renewal  of  the  notes,  and  it  was  accept- 
ed. There  was  no  instruction  from  Mercer, 
the  cashier,  to  the  witness,  and  no  agreement 
between  Mercer  and  the  defendant  that  wit- 
ness knows  of.  I  simply  carried  Schermer- 
horn's  proposition  for  a  renewal,  to  the  Bank. 

NOTE.—  Umtry.  See,  generally,  Marvin  v.  Feeter, 
8  Wend..  533,  doffifled  lint  of  note*  cited;  Merritt  v. 
Benton,  10  Wend.,  116,  note. 
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I  was  the  bearer  of  the  offer  to  the  Bank.  I 
took  the  note  and  drafts  to  *the  Bank,  [*  135 
and  the  latter  were  passed  to  my  credit  on  the 
books  of  the  bank  at  par."  Mercer,  the  cash- 
ier, testified  that  Fellows  told  him  the  drafts- 
were  for  the  benefit  of  the  defendant ;  that 
Fellows  presented  the  drafts  and  the  note  at 
the  same  time,  and  said  the  defendant  had  sent 
the  note  for  renewal  ;  that  it  was  all  done  at 
one  time,  but  the  transactions  were  not  based 
upon  each  other.  The  Bank  was  not  then  buy- 
ing drafts.  The  $3,000  note  of  November  6, 
1841,  was  renewed  March  9,  1842,  by  another 
note  of  the  same  amount,  payable  on  the  first 
of  July  following.  On  the  last  mentioned  note 
$500  was  paid  when  it  became  due  July  4, 
1844,  and  the  balance  was  renewed  by  the  note 
in  suit.  The  judge  thought  there  was.no  ques- 
tion for  the  iury,  and  under  his  direction  they 
found  a  verdict  for  the  plaintiffs.  The  defend- 
ant moves  for  a  new  trial  on  a  case. 

Mr.  J.  C.  Spencer,  for  the  defendant, 
cited  2  Hill,  451,  465  ;  10  Wend.,  116  ;  21  Id., 
105  ;  16  Johns.,  375;  3  Cow.,  284  ;  2  Id.,  678, 
712;  9  Id.,  670. 

Mr.  S.  Stevens,  for  plaintiffs. 

By  the  Court,  Bronson,  Ch.  J.  The  ques- 
tion is,  whether  the  note  of  November  6,  1841, 
from  which  the  one  in  suit  is  a  lineal  descend- 
ant in  the  second  degree,  was  not  contaminated 
with  usury.  The  following  facts  were  either 
proved,  or  might  be  inferred  by  a  jury  from 
the  facts  which  were  proved.  On  the  day 
which  has  been  mentioned,  the  defendant  had 
two  notes  lying  in  the  Bank,  which  were  past 
due,  and  on  which  the  amount  of  principal  un- 
paid was  $3,000.  He  went  to  Mr.  Fellows,  the 
President  of  the  Bank,  for  the  purpose  of  ob- 
taining a  renewal  of  the  notes  for  three 
months;  and  to  that  end  he  made  a  new  note 
for  $3,000,  payable  in  three  months,  which 
was  delivered  to  Mr.  Fellows,  who  was  also 
furnished  with  a  sufficient  amount  of  money 
to  pay  the  interest  which  had  accrued  on  the 
old  notes,  and  the  discount  on  the  new  one.  If 
the  matter  had  stopped  there,  and  *the  [*  1 36 
proposed  arrangement  had  been  carried  into 
effect,  the  Bank  would  have  got  legal  interest, 
and  nothing  more,  for  the  forbearance  of  the 
debt.  But  the  defendant  also  placed  in  the 
hands  of  Mr.  Fellows  two  drafts  amounting  to 
$3,000,  which,  at  the  lowest  market  value, 
were  worth  $22.50  more  than  the  nominal 
amount;  and  these  drafts  were  to  be  offered  to 
the  Bank  in  such  a  way  that  the  premium 
which  they  were  worth  in  the  market  should 
operate  as  an  inducement,  beyond  the  legal  in- 
terest, for  extending  the  time  of  payment.  Mr. 
Fellows  went  to  the  Bank  as  the  defendant's 
agent  and,  in  that  character,  completed  the 
proposed  arrangement  with  the  cashier.  He 
paia  the  interest  then  due  on  the  debt,  deliv- 
ered a  new  note  for  the  principal  of  the  debt, 
and  paid  the  discount  on  the  new  note  for  the 
time  it  had  to  run.  As  an  additional  induce- 
ment to  make  the  arrangement,  he  offered  to 
the  Bank,  and  the  Bank  received,  the  excess 
of  the  market,  over  the  par  value  of  the  two 
drafts,  amounting  to  $22.50.  Now  to  my  mind, 
this  makes  out  a  plain  case  of  usury.  I  do  not 
«ee  how  it  differs  in  principle  from  the  pay- 
ment in  money  of  an  equal  amount  beyond  the 
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legal  interest.  The  language  of  the  statute  is 
broad  enough  to  reach  every  possible  shift  or 
contrivance  by  which  the  lender  may  attempt 
to  secure  to  himself  more  than  the  established 
rate  of  interest.  The  words  are:  "  No  person 
or  corporation  shall,  directly  or  indirectly, 
take  or  receive  in  money,  goods  or  things  in 
action,  or  in  any  other  way,  any  greater  sum, 
or  greater  value,  for  the  loan  or  forbearance  of 
any  money,  goods  or  things  in  action,  than  is 
above  prescribed."  1  R.  S.,  772,  sec.  2.  It  in- 
cludes every  possible  way  in  which  the  lender 
or  creditor  may  take  or  receive  more  than  at 
the  rate  of  7  per  centum  per  annum  for  the 
loan  or  forbearance  of  money. 

It  is,  I  think,  clear  that  the  Bank  got  the 
premium  on  the  drafts.  It  seems  that  the  de- 
fendant did  not  pay  Mr.  Fellows  the  face  of 
the  drafts,  but  only  the  premium.  If  the  de- 
fendant had  paid  in  full  for  the  drafts,  they 
would  then  have  been  passed  to  his  credit  by 
the  Bank  ;  and  would,  with  the  other  funds, 
have  fully  paid  his  debt.  But  that  was  not  what 
137*]  he  desired.  *He  wanted  further  day 
of  payment;  and  so  the  matter  was  understood 
by  all  of  the  parties.  The  Bank  took  the  drafts, 
and  placed  the  par  value  to  the  credit  of  Mr. 
Fellows:  and  for  the  difference  between  the 
par  and  the  market  value,  no  credit  was  given 
to  anyone.  It  was  so  much  money  or  value 
which  the  Bank  received,  beyond  legal  inter- 
est, for  the  forbearance  of  the  debt. 

The  arrangement  which  the  defendant  made 
to  obtain  the  use  of  drafts  for  which  he  was 
unable  to  pay,  and  which  he  did  not  intend 
should  be  passed  to  his  credit, shows  very  plain 
ly  that  his  object  was,  to  offer  a  bonus  to  the 
Bank  for  the  renewal  of  the  loan.  And  the 
matter  must  have  been  so  understood  by  the 
cashier.  Mr.  Fellows  very  fairly  performed 
his  contract,  and  his  duty  to  the  defendant  as 
an  agent.  Although  the  nominal  amount  of 
the  drafts  belonged  to  him,  and  was  therefore 
properly  passed  to  his  credit,  he  told  the  cash- 
ier that  the  drafts  were  for  the  benefit  of  the 
defendant.  He  presented  the  drafts  as  a  part  of 
the  defendant's  proposition  for  a  renewal  of 
the  loan,  and  the  proposition  was  accepted  by 
the  Bank.  Mr.  Fellows  knew,  of  course,  that 
the  premium  on  the  drafts  was  offered  as  a 
bonu*,  beyond  the  legal  interest, for  the  renewal 
of  the  loan.  And  the  cashier  could  not  have 
seen  the  matter  in  a  different  light.  The  thing 
spoke  for  itself.  The  defendant  stood  there  by 
his  agent  asking  a  renewal;  and  offering  the 
drafts,  the  interest  and  discount  money,  and 
the  new  note;  but  saying,  at  the  same  time, 
that  the  nominal  amount  of  the  drafts  was  to 
be  paid  or  credited  to  Fellows.  No  man  can 
wink  so  hard  as  not  to  see  that  the  premium 
on  the  drafts  was  offered  and  received  as  a  part 
of  the  inducement  for  extending  the  loan.  If 
the  cashier  did  not  see  it.  he  was  unfit  for  his 
place;  and  if  he  did  see  it,  he  should  have  let 
the  drafts  alone. 

It  was  suggested  by  the  plaintiffs'  counsel 
that  Mr.  Fellows,  and  not  the  Bank,  received 
whatever  there  was  of  usury  in  the  transaction. 
But  that  is  an  entire  mistake  of  the  facts. .  He 
received  nothing  more  than  the  lowest  market 
value  for  the  drafts;  and  although  it  may  seem 
138*]  at  the  first  thought  as  though  *he  sold 
the  drafts  and  still  kept  them  himself,  yet  such 
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is  not  the  fact.  It  is  true  that  the  Bank  gave 
him  credit  for  the  nominal  amount  of  the 
drafts;  but  that  was  only  the  mode  in  which 
he  was  paid  a  part  of  their  market  value.  The 
sum  paid  by  the  defendant  in  money,  with  the 
addition  of  the  bank  credit,  only  amounted  in 
the  aggregate  to  the  market  value.  And  the 
drafts  did  not  return  to  Fellows.  They  had 
the  appropriate  effect  of  transferring  so  much 
of  his  funds  in  N.  Y.  and  Albany  to  the  Bank. 
It  was  precisely  the  same  thing  to  him  as  though 
the  defendant  had  paid  the  whole  price  of  the 
drafts  in  money,  and  had  then  sold  them  to  the 
Bank,  or  disposed  of  them  in  any  other  way. 
And  clearly,  it  made  no  difference  to  the  Bank 
whether  it  paid  the  price  of  the  drafts  to  Fel- 
lows or  to  the  defendant.  In  point  of  fact  it 
has  only  paid  a  part  of  the  value  to  anyone, 
the  residue  having  been  retained  as  a  bonus  for 
the  renewal  of  the  loan. 

The  cashier  testified  that  the  renewal  note 
was  submitted  to  him,  and  was  not  connected 
with  a  proposition  to  pay  the  old  notes  in  cur- 
rent drafts.  On  cross-examination,  he  said  that 
Mr.  Fellows  told  him  the  drafts  were  for  the 
defendants  benefit ;  that  he  presented  the 
drafts  and  the  note  at  the  same  time,  and  said 
the  defendant  had  sent  the  note  for  renewal; 
that  it  was  all  done  at  one  time;  but  the  trans- 
actions were  not  based  upon  each  other.  The 
last  remark  involves  a  distinction  which  I  can- 
not see,  and  which,  I  think,  none  but  a  usurer 
can  comprehend.  The  debtor  comes,  by  his 
agent,  with  his  renewal  note,  his  interest  and 
discount  money,  and  his  additional  bonus,  all 
in  hand,  and  says  to  the  creditor,  "take  these, 
and  extend  the  time  for  payment;"  the  creditor 
accepts  the  proposition,  and  then  tells  us  that 
"the  transactions  were  not  based  upon  each 
other."  If  the  matter  had  been  left  to  the  jury, 
they  would  not  have  been  likely  to  come  to  any 
such  conclusion. 

It  is  of  no  consequence  that  the  offer  to  pay 
more  than  legal  interest  came  from  the  defend- 
ant. That  is  but  the  common  case.  It  is  enough 
that  the  lender  or  creditor  receives  more  than 
he  has  a  legal  right  to  demand.  Nor  is  it  nec- 
essary that  it  should  be  received  in  the  name  of 
usury.  If  more  than  the  *law  allows  [*139 
is  intentionally  received  for  the  use  of  the  mon- 
ey, or  the  forbearance  of  the  debt,  the  trans- 
action cannot  be  supported. 

The  cashier  testified  that  the  Bank,  at  the 
time  in  question,  was  not  buying  drafts;  and 
it  was  urged  on  the  argument  that  these  drafts 
may  not  have  been  worth  anything  more  than 
par  to  the  Bank.  But  the  cashier  further  testi- 
fied, that  the  Bank  then  charged  from  three 
fourths  of  one  per  cent,  to  one  per  cent,  for  drafts 
on  N.  Y.  This  renders  it  highly  probable  that 
the  drafts  were  worth  something  more  than  par 
to  the  Bank.  But  if  the  plaintiffs  do  not  like  to 
be  governed  by  their  own  prices,  they  cannot 
complain  if  we  take  the  market  value,  and,  ac- 
cording to  the  testimony  of  the  president, 
three  fourths  of  one  per  cent,  was  the  lowest 
market  price  for  drafts  on  N.  Y.  at  the  time 
in  question.  It  is  impossible,  therefore,  to  deny 
that  the  drafts  were  worth  something  more 
than  par  to  the  Bank.  And  whatever  the  sum 
may  be,  it  was  so  much  received  for  the  for- 
bearance of  the  debt  beyond  what  the  law  al- 
lows. 
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If  the  facts  proved  did  not  conclusively  make 
out  such  a  case  as  I  have  stated,  they  at  least 
made  a  question  for  the  consideration  of  the 

jury. 

New  trial  granted. 

Reviewed— 30  Barb.,  95. 
Explained— 19  N.  Y.,  141. 

Cited  in-5  Denio,  90 ;  33  N.  Y.  59 ;  13  Barb.,  345 ;  19 
How.  Pr.,  40;  9  Abb.  Pr..  125 ;  IBiss.,  445. 


BABCOCK  9.  LIFE. 

Amendments  to  Pleadings  in  Justice  Court. 

A  justice's  court  has  the  same  power  to  allow 
amendments  in  the  pleadings  and  proceedings  be- 
fore it,  which  is  possessed  by  courts  of  record. 

It  may,  therefore,  allow  a  plaintiff  to  add  a  new 
count  to  his  declaration,  after  the  cause  has  been 
adjourned. 

Citations— 2  R.  S.,  325,  sec.  1 ;  10  Wend.,  213 ;  12 
Wend.,  228;  6  Wend.,  506;  15  Wend.,  557;  20  Wend., 

688. 

DRROR  from  the  Montgomery  C.  P.  Lipe 
J-J  sued  Babcock  before  a  justice  of  the  peace, 
and  declared  upon  an  account  for  a  quantity 
of  plank  sold,  and  the  defendant  pleaded  the 

general  issue.  The  cause  was  then  adjourned, 
y  consent,  to  a  future  day,  and  a  venire  was 
issued  at  the  instance  of  the  defendant.  At  the 
adjourned  day,  which  was  April  19,  1843,  the 
14O*]  *defendant  applied  for,  and  by  show- 
ing cause  on  oath,  obtained  a  further  adjourn- 
ment until  the  first  day  of  July  following. 
After  the  justice  had  decided  to  grant  the  ap- 
plication for  an  adjournment,  the  plaintiff  pro- 
posed to  add  a  new  count  to  his  declaration,  in 
which  it  was  set  forth  that  certain  lumber  was 
delivered  by  the  plaintiff  to  the  defendant  by 
way  of  exchange,  he  agreeing  to  replace  it  by 
lumber  of  similar  quality  at  a  future  time.  The 
testimony  subsequently  showed  that  the  new 
count  referred  to  the  same  lumber  mentioned 
in  the  original  declaration,  there  being  but  one 
parcel  delivered.  The  defendant  objected  to 
adding  the  new  count,  but  the  justice  over- 
ruled the  objection.  July  1,  the  parties  again 
appeared,  and  the  defendant  applied  on  oath 
and  obtained  a  further  adjournment  till  July 
15,  on  which  day  the  cause  was  tried  by  jury, 
and  the  plaintiff  obtained  a  verdict  and  judg- 
ment. Other  questions  arose  on  the  trial  not 
deemed  important  to  report.  The  C.  P.  af- 
firmed the  judgment.  * 
Mr.  W.  C.  Adams,  for  plaintiff  in  error. 

.'/.-.  J.  Genter,  for  defendant  in  error. 

« 

By  the  Court,  Jewett,  J.  The  justice  was 
right  in  allowing  the  plaintiff  below  to  add  a 
new  count  to  his  declaration.  A  justice's  court 
possesses  the  same  power  as  to  amendments  as 
courts  of  record.  2  R.  S.,  225,  fee.  1;  Brace  v. 
Bennon,  10  Wend.,  218.  There  can  be  no  doubt 
but  that  a  court  of  record  could  and  would 
have  allowed  such  amendment  in  that  stage  of 
the  cause.  12  Wend.,  228;  6  Id.,  506;  15  Id., 
557;  20  Id..  668.  The  defendant  below  has  no 
ground  to  complain  of  hardship  or  surprise  on 
that  account.  He  bad  all  the  opportunity  to 
defend  that  be  asked  for,  by  means  of  adjourn- 
ments after  the  count  was  added. 

Judgment  affirmed. 

Cited  in-21  Barb..  560 ;  8  Minn.,  294. 
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*BENNETT  &  HALL  9.  BURCH.  [*14l 

Superintendent,  No  Power  over  School  Money — 
Judgment  in  Favor  of  School  Trustees  Against 
Commissioners — Appeal— Order  of  Superin- 
tendent, Recitals  as  Evidence — Act  of  Legisla- 
ture for  Collecting  Judgment  by  Tax. 

Where  a  witness  for  the  plaintiffs  proved  a  demand 
of  the  defendant  and  his  refusal  to  pay  over  certain 
moneys ;  held,  that  the  defendant  had  a  right  to  ask 
the  witness  what  reason  he  gave  for  his  refusal. 

Where  a  party  justifies  under  the  order  of  an  offi- 
cer having  a  special  and  limited  jurisdiction,  he 
must  show  that  the  officer  had  jurisdiction  of  the 
subject-matter  and  of  the  parties  to  the  controversy, 
and  that  the  order  was  such  an  one  as  the  law  au- 
thorized the  officer  to  make. 

There  is,  however,  this  qualification  to  the  rule 
above  stated,  that  where  the  order  on  its  face  is  such 
an  one  as  the  officer  may  make,  another  officer,  for 
whose  guidance  and  control  it  was  made,  may  justi- 
fy under  it,  without  showing  jurisdiction  in  the  par- 
ticular case. 

The  Superintendent  of  Common  Schools  has  no 
general  power  over  school  money  in  the  bands  of  the 
Commissioners  of  Common  Schools ;  and,  therefore, 
where  there  is  no  appeal  or  other  proceeding  pend- 
ing before  him,  he  is  not  authorized  to  make  an  or- 
der directing  the  commissioners  of  a  town  to  retain 
in  their  hands,  to  abide  such  order  as  may  be  there- 
after made,  the  money  about  to  be  apportioned  pur- 
suant to  law  to  a  school  district  for  teachers'  wages. 

Where  the  trustees  of  a  district  had  recovered  a 
judgment,  before  a  justice  of  the  peace,  against  the 
commissioners  of  the  town,  for  the  school  moneys 
apportioned  to  their  district,  but  withheld  from 
them ;  an  order  made  by  the  Superintendent  of  Com- 
mon Sehools,  after  the  recovery  of  such  judgment, 
cannot  be  given  in  evidence  upon  the  trial  of  the 
cause  upon  appeal,  in  the  Court  of  C.  P. 
Recitals  contained  in  an  order  of  the  Superintend- 
ent of  Common  Schools,  stating  the  pendency  of  an 
appeal  or  controversy,  in  the  course  of  which  such 
order  was  made,  are  not  evidence  of  the  matter  so 
recited. 

Where  an  Act  of  the  Legislature  fLaws,  1842,  p. 
283)  directed  that  the  amount  of  a  judgment  recov- 
ered against  former  trustees  of  a  school  district  for 
teachers'  wages,  should  be  levied  and  collected  by 
tax— the  part  which  was  for  wages  against  those  who 
had  sent  to  school,  and  the  plaintiff's  costs,  together 
with  the  expenses  of  the  defense, against  the  taxable 
inhabitants  of  the  district— and  the  officers  of  the 
district  had  neglected  to  execute  the  law  ;  held,  that 
the  Superintendent  of  Common  Schools  was  not,  for 
such  cause,  authorized  to  prohibit  the  school  mon- 
eys thereafter  apportioned  to  the  district,  under  the 
general  laws  of  the  State,  from  being  paid  over  to 
the  trustees. 

Citations— 5  Wend.,  170 ;  1  R.  S.,  487.  sec.  124,  2d  ed.; 
Laws,  1841.  p.  244.  sec.  40 ;  Laws.  1842,  p.  288. 

ERROR  from  the  Chenango  C.  P.  Bennett 
and  Hall,  as  trustees  of  school  district  No. 
16,  in  New  Berlin,  April  6,  1843,  sued  Burch 
before  a  justice  of  the  peace,  and  declared 
against  him  as  one  of  the  Commissioners  of 
Common  Schools  of  that  town,  for  $73.79  of 
debt,  being  the  amount  of  public  school  mon- 
ey set  off  and  apportioned  according  to  law  to 
*that  district,  on  the  first  Tuesday  of  [*142 
April,  1843,  and  which  had  been  received  by 
the  defendant,  who,  it  was  alleged,  bad  refused 
to  pay  it  to  the  plaintiffs,  or  to  the  clerk  of 
the  district.  The  defendant  plead  nil  debet, 
and  gave  notice  of  special  matter.  The  plaint- 
iffs recovered  before  the  justice,  the  judgment 
being  rendered  April  19.  1848;  and  the  defend- 
ant appealed  to  the  Court  of  C.  P.  On  the  trial 
in  that  court,  the  official  character  of  the  par- 
ties as  above  mentioned,  was  proved;  and  it 
was  shown  that  $89.97  had  been  apportioned  to 
the  school  district  referred  to,  for  library  and 
school  money,  and  that  the  same  had  come  to 
the  hands  of  the  defendant.  The  plaintiffs,  on 
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the  same  day  the  suit  was  commenced,  but  at 
an  earlier  hour  in  the  day,  had,  in  behalf  of 
their  district  and  as  its  trustees,  demanded 
these  moneys  of  the  defendant,  who  paid  them 
$16,18,  being  the  library  money,  but  refused 
to  pay,  and  retained  the  school  moneys,  being 
the  sum  mentioned  in  the  declaration.  The 
defendant's  counsel  inquired  of  the  witness  by 
whom  the  demand  was  proved,  what  reason 
the  defendant  assigned  for  his  refusal.  The 
plaintiffs'  counsel  objected  to  the  evidence, 
but  the  court  overruled  the  objection,  and  the 
witness  testified  that  the  defendant  stated  that 
he  had  an  order  from  the  Superintendent  of 
Common  Schools  directing  him  to  retain  the 
money.  That  he  exhibited  the  paper  to  which 
he  referred,  to  the  plaintiffs,  who  took  a  copy 
of  it.  Upon  this  the  plaintiffs  rested,  and  the 
defendant's  counsel  offered  in  evidence  the  pa- 
per referred  to,  which  was  signed  by  the  Sec- 
retary of  State  as  Superintendent  of  Common 
Schools,  and  was  under  the  seal  of  his  office, 
and  was  in  the  following  words: 

"STATE  OP  NEW  YORK,  SECRETARY'S  OF- 
FICE: DEPARTMENT  OF  COMMON  SCHOOLS,  AL 
BANT,  March  31,  1843. 

The  Commissioners  of  Common  Schools  of 
the  Town  of  New  Berlin  are  hereby  directed 
to  retain  in  their  hands  any  amount  of  teach- 
ers' money  which  may  be  apportioned  to  dis- 
trict No.  16,  in  said  town,  at  their  ensuing  ap- 
portionment, to  abide  such  order  as  may  be 
hereafter  made  in  the  premises  by  this  depart- 
ment. Given  under  my  hand,"  etc. 

The  plaintiffs'  counsel  objected  to  the  evi- 
143*]  dence,  on  the  ground  *that  no  appeal 
or  other  proceeding  was  proved  to  have  been 
pending  before  the  superintendent,  and  that, 
in  the  absence  of  such  proof,  the  superintend- 
ent did  not  appear  to  have  any  jurisdiction  of 
the  matter,  and  the  court  excluded  the  paper. 

At  a  subsequent  stage  of  the  trial,  the  de- 
fendant's counsel  offered  in  evidence  a  paper 
under  the  hand  of  the  superintendent,  authen- 
ticated in  the  same  manner  with  the  other, 
dated  Albany,  April  25,  1845.  It  was  entitled, 
'  'Samuel  White,  Tracy  8.  Knapp  and  Arnold 
Field  v.  The  Inhabitants  of  District  No.  16,  in 
the  Town  of  New  Berlin."  It  stated  that  the 
appellants,  White,  Knapp  and  Field,  late  trust- 
ees of  school  district  No.  16,  in  New  Berlin, 
claimed  to  be  entitled  to  $516.16,  by  virtue  of 
the  provisions  of  ch.  230  of  the  Laws  of  1842, 
p.  283,  being  the  amount  of  a  judgment  recov- 
ered against  them,  by  a  former  school  teacher 
of  the  district  for  wages,  including  the  expens- 
es of  their  defense.  It  then  recited  the  pro- 
visions of  the  said  Act,  which  directed  the  col- 
lection of  that  money  from  the  inhabitants  of 
the  district,  and  the  payment  of  the  same  to 
Messrs.  White,  Knapp  and  Field,  for  their  re- 
imbursement, and  proceeded  to  state  that,  al- 
though more  than  a  year  had  elapsed  since  the 
passage  of  the  Act  the  inhabitants  and  the 
trustees  had  wholly  omitted  to  carry  its  pro- 
visions into  effect,  and  that  the  trustees  had 
evinced  a  settled  determination  to  resist  the 
payment  of  the  demand,  notwithstanding  the 
explicit  directions  of  the  Act  and  the  obvious 
justice  and  equity  of  the  claim.  That  the  in- 
habitants of  the  district  had  uniformly  mani- 
fested a  disposition  to  comply  with  the  law,  or 
at  least  to  make  an  equitable  compromise  with 
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these  claimants,  and  that  they  had  informally 
communicated  to  the  department  their  desire 
that  a  portion  of  the  public  money  should  an- 
nually be  appropriated  to  the  payment  of  the 
demand ;  and  that,  in  order  to  afford  an  oppor- 
tunity for  a  formal  expression  of  opinion  in 
respect  to  that  proposition,  the  Commissioners 
of  Common  Schools  of  that  town  had  been  di- 
rected, by  an  order  of  that  department,  to  re- 
tain in  their  hands  the  public  moneys  appor- 
tioned to  the  district  for  the  then  present  year, 
until  otherwise  ordered,  which  direction  had 
been  complied  with.  After  further  stating 
that  it  was  very  *desirable  that  the  mat-[*l  44 
ter  should  be  arranged,  and  that  it  was  under- 
stood that  the  appellants  were  willing  to  ac- 
cept of  a  smaller  sum  than  the  amount  due  to- 
them,  and  that  under  the  equitable  powers 
vested  in  the  department,  the  superintendent 
would  not  hesitate  to  direct  such  an  applica- 
tion of  the  teachers'  wages,  for  the  settlement 
of  the  claim,  as  a  majority  of  the  inhabitants 
might  at  a  special  meeting  direct;  and  that,  in 
case  they  should  prefer  such  a  mode  of  pay- 
ment in  preference  to  the  method  indicated  by 
the  Act  of  1842,  the  commissioners  would  be 
directed  to  pay  over  the  amount  of  teachers' 
money,  for  the  present  year,  towards  the  ex- 
tinguishment of  the  demand;  the  commission- 
ers were  directed  to  pay  over  to  the  trustees 
the  library  money  for  the  present  year,  and  the 
trustees  were  directed  to  call  a  special  meeting 
of  the  inhabitants  of  the  district,  at  the  school- 
house,  on  some  day  prior  to  the  tenth  May 
then  next,  for  the  purpose  of  adopting  such 
measures  with  reference  to  the  final  adjust- 
ment of  the  claims  of  Messrs.  White,  Knapp 
and  Field,  and  the  disposition  of  the  teachers' 
money  for  the  then  present  year,  as  they  might 
deem  expedient;  and  the  district  clerk  was 
directed  to  transmit  the  proceedings  of  the 
meeting  to  the  department. 
The  defendant's  counsel  objected  to  the  read- 
ing of  this  paper  in  evidence,  on  the  grounds, 
among  others,  that  it  was  made  after  the  com- 
mencement of  the  suit,  and  after  judgment 
was  recovered  before  the  justice;  that  the  recit- 
als contained  in  it  were  not  evidence,  and  did 
not  prove  any  appeal  pending  before  the  su- 
perintendent, and  that  the  proceeding  contem- 
plated by  it  was  illegal.  The  court  overruled 
the  objections  and  admitted  the  paper  in  evi- 
dence. The  order  of  March  31, 1843.  was  then 
again  offered,  and  was  received  in  evidence, 
notwithstanding  the  objections  of  the  plaint- 
iffs' counsel. 

1%e  court  charged  the  jury  that  the  order 
of  the  superintendent  justified  the  defendant 
in  withholding  the  money  from  the  plaintiffs, 
and  furnished  a  perfect  defense  to  the  action. 
Exceptions  were  duly  taken  by  the  plaintiffs' 
counsel  to  the  decisions  of  the  court  respecting 
the  admission  of  testimony,  and  to  the  charge. 
The  jury  found  a  verdict  for  the  defendant, 
upon  *which  the  court  rendered  judg  [*145 
ment,  and  a  bill  of  exceptions  was  sealed  by 
the  judges. 

Mr.  H.  Bennett,  for  plaintiffs  in  error. 

Mr.  H.  O.  Southworth,  for  defendant  in 
error. 

By  the  Court,  Beardsley,  J.  A  witness 
for  the  plaintiffs  testified  that  the  defendant 
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refused  to  pay  the  school  money  to  the  plaint- 
iffs, when  requested  so  to  do  by  them.  The 
•witness  was  then  asked  by  the  defendant's 
counsel  to  state  the  reasons  which  were  given 
at  the  time  by  the  defendant  for  his  refusal  to 
pay  over  the  money,  to  which  inquiry  the 
plaintiffs  objected,  but  the  objection  was  over- 
ruled by  the  court,  and  the  witness  was  al- 
lowed to  testify  on  that  point. 

The  decision  was  correct ;  the  reasons  as- 
signed for  the  refusal  were  essential  parts  of 
the  act  of  refusal,  and  the  defendant  was  plain- 
ly entitled  to  have  the  entire  act  placed  before 
the  jury. 

The  other  exceptions  on  the  part  of  the 
plaintiffs  may  be  disposed  of  together. 

Conceding  the  two  orders  of  the  Superin- 
tendent of  Common  Schools  to  have  been  duly 
proved  (a  point  I  have  not  looked  at),  the  ques- 
tion then  arises  as  to  their  effect.  The  Court 
of  C.  P.  held  that  they  justified  the  defendant 
in  retaining  the  school  money  in  his  hands 
and,  therefore,  constituted  a  good  bar  to  the 
action  ;  and  this  is  the  only  question  which 
need  be  considered. 

The  principles  which  apply  to  all  such  cases, 
and  which  must  govern  this,  are  elementary 
and  familiar.  In  general  it  must  be  shown 
that  the  officer  by  whom  an  order  was  made 
had  jurisdiction  of  the  subject-matter  to  which 
the  order  relates,  as  well  as  of  the  parties  to 
the  controversy  and  upon  whom  the  order  is 
to  operate  ;  and  that  the  order  is  one  which 
the  law  authorized  such  officer  to  make.  But 
there  is  an  exception  or  qualification  to  this 
rule;  for  where  an  order,  on  its  face,  is  such 
as  the  officer  from  whom  it  emanates  may 
make,  for  the  guidance  and  control  of  another 
officer,  the  latter  may  justify  under  the  order 
alone,  without  showing  that  jurisdiction  had 
146*]  been  acquired  in  the  particular  *case 
in  which  the  order  was  made.  On  this  prin- 
ciple the  process  of  a  court  of  limited  jurisdic- 
tion will,  alone,  furnish  a  justification  to  the 
ministerial  officer  to  whom  it  is  directed  and 
who  obeys  its  mandate.  But  for  this  purpose 
the  process  or  order  must  emanate  from  a 
court  or  officer  having  jurisdiction  of  the  sub- 
ject matter,  and  must  in  substance  and  effect 
be  such  as  the  court  or  officer  was  authorized 
to  issue  or  make.  Savacool  v.  Boughton,  5 
Wend..  170. 

These  rules  apply  to  every  tribunal  and  to 
every  officer,  whose  jurisdiction  and  authority 
are  special  and  limited.  The  Superintendent 
of  Common  Schools  is  such  an  officer,  and  the 
validity  of  his  acts  and  doings  must  depend 
upon  their  conformity  to  the  principles  which 
Lave  been  stated.  His  determinations  are 
called  orders  ;  they  might  as  well  be  denomi- 
nated judgments.  But  this  is  not  material;  the 
law  is  the  same,  whatever  word  may  be  used 
to  designate  the  act  done. 

The  first  order  in  point  of  time  is  that  of 
March  31 ,  1848.  It  directs  the  Commissioners 
of  Common  Schools  of  the  Town  of  New  Ber- 
lin "To  retain  in  their  hands  any  amount  of 
teachers'  money  which  may  be  apportioned  to 
district  number  16  in  said  town  at  their  next 
ensuing  apportionment,  to  abide  such  order  as 
may  be  hereafter  made  in  the  premises  by  this 
department." 

What  the  premises  referred  to  in  the  order 
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were,  does  not  appear  from  anything  stated  in 
it,  nor  does  the  order  show  that  any  appeal  or 
matter  of  that  nature  was  pending  before  the 
superintendent,  and  to  which  this  order  might 
be  supposed  to  have  reference.  Standing  by 
itself,  the  order  must  certainly  be  disregarded 
as  having  been  made  without  authority.  The 
Superintendent  of  Common  Schools  has  no 
general  jurisdiction  over  money  in  the  hands 
of  School  Commissioners,  nor  authority  to  di- 
rect these  officers,  unqualifiedly,  to  retain  in 
their  own  hands  money  which  may  thereafter 
be  apportioned  to  school  districts.  Had  the  or- 
der on  its  face  shown  that  an  appeal  on  this 
subject  was  pending  before  the  superintend- 
ent, the  case  would  have  been  otherwise,  and 
the  order  alone  might  have  furnished  a  com- 
plete *defense  to  the  action.  1  R.  S.,  [*147 
487,  sec.  124,  2d  ed.;  Sess.  L.  of  1841,  p.  244, 
sec.  40. 

But  it  is  argued  that  the  order  of  April  25, 
1843,  shows  the  pendency  of  a  case  before  the 
superintendent,  in  which  he  was  authorized  to 
make  the  preceding  order,  and  that  the  two, 
taken  together,  make  out  a  complete  defense 
to  the  action. 

The  order  of  April  25,  is  entitled  between 
three  persons  ( White, Knapp  and  Field)  against 
the  inhabitants  of  district  No.  16  in  the  Town 
of  New  Berlin.  It  commences  by  a  recital  of 
what  the  appellants  (White,  Knapp  and  Field) 
claim  as  their  due  under  the  Act  of  April  12, 
1842,  L.  of  1842,  p.  283,  being  the  amount  of 
a  judgment  theretofore  recovered  against  them, 
including  disbursements,  and  of  what  was  au- 
thorized by  said  Act,  with  various  other  mat- 
ters which  are  adverted  to  and  commented  on 
in  said  order.  It  also  contains  many  sugges- 
tions which  were  obviously,  and  very  proper- 
ly, designed  to  bring  to  a  close  the  unfortunate 
controversy  existing  in  this  district,  and  it  con- 
cludes by  directing  the  trustees  of  the  district 
to  call  a  special  meeting  to  adopt  "such  meas- 
ures with  reference  to  the  final  adjustment  of 
the  claims  of  Messrs.  Knapp,  White  and  Field, 
and  the  disposition  of  the  teachers'  money  for 
the  present  year  as"  might  be  deemed  expedi- 
ent. 

As  an  order,  this  plainly  could  not  affect  the 
parties  to  this  litigation.  When  it  was  made, 
the  plaintiffs  had  already  recovered  a  judgment 
against  the  defendant.  Before  the  justice,  and 
which  was  then  in  full  force,  but  from  which 
the  defendant  subsequently  appealed  to  the 
Court  of  C.  P. 

And  as  to  the  various  matters  spread  out  in 
the  order  by  way  of  recital,  they  are  not  proved 
by  beinjr  so  recited.  These  facts,  as  far  as  they 
were  material  to  give  Jurisdiction  to  the  super- 
intendent, must  be  proved  in  the  ordinary  way ; 
and  in  no  case  can  it  be  done  by  a  mere  recital 
like  this,  unless  the  Legislature  by  law  declare 
that  such  effect  shall  be  given  to  a  recital.  The 
Legislature  may  do  it,  but  the  common  law 
knows  nothing  of  that  mode  of  proof. 

But  if  the  recited  facts  had  been  duly  proved, 
I  do  not  see  that  they  could  have  aided  the  de- 
fendant. The  Act  of  1842  'confers  no  [*  1 48 
authority  on  the  superintendent  to  prohibit 
the  School  Commissioners  of  New  Berlin  from 
paying  over  money  to  district  No.  16.  nor  doe* 
any  other  statute,  of  whirh  I  have  knowledge, 
assume  to  clothe  him  with  such  a  power. 
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These  orders,  then,  must  be  laid  out  of  the 
case  ;  and  as  the  cause  was  determined  upon 
them  by  the  C.  P.,  the  judgment  of  that  court, 
in  my  opinion,  should  be  reversed. 

In  thus  disposing  of  this  case  it  seems  but 
proper  to  remark,  that  although  the  defendant 
was  not,  in  law,  justified  iu  retaining  the  school 
money,  he  appears  to  have  acted  with  entire 
good  faith,  and  under  the  firm  persuasion  that 
it  was  his  duty  so  to  do.  I  think  he  was  mis- 
taken, as  the  order  of  the  superintendent  could 
afford  him  no  protection ;  but  beyond  this  there 
appears  no  ground  for  censure  or  complaint. 

By  the  Act  of  1842,  this  school  district  was 
charged  with  the  expenses  of  a  prior  litigation 
with  a  teacher,  amounting  to  several  hundred 
dollars.  The  present  lawsuit  is  an  offspring 
of  the  old  one,  and  true  to  its  nature,  this  in 
turn  may  be  expected  to  carry  forward  the 
work  of  litigious  propagation.  Such  a  state 
of  things  in  a  school  district  is  truly  deplora- 
ble. Time  and  money  have  been  expended  in 
these  lawsuits,  while  the  district  must  have 
been  constantly  agitated  by  strife  and  conten- 
tion. The  district  school  could  not  have  es- 
caped the  malign  influence  of  surrounding  cir- 
cumstances, and  in  this  manner  the  heaviest 
curse  was  made  to  fall  upon  the  young.  These 
things  should  not  be  ;  and  the  court  would 
earnestly  advise  the  good  people  of  this  dis- 
trict to  come  together  like  friends  and,  by  a 
common  effort  for  peace,  cost  in  money  almost 
whatever  it  may,  to  cancel  these  claims  and 
burdens  upon  the  district,  and  bring  these  con- 
troversies, in  all  their  aspects,  to  a  speedy  and 
final  close. 

Judgment  reversed. 

Recitals  and  declarations— Competency  of.  at  evi- 
dence. Cited  in-3  Denio,  242 :  8  N.  Y..  58 :  1  Keyes, 
30 ;  2  Abb.  App.  Dec.,  495 ;  9  Barb.,  277 ;  11  Barb., 
456 ;  25  Barb..  282 ;  26  Barb.,  394 ;  29  Barb.,  290. 

Officer— Protection  of— Showing  jurisdictitm.  Cited 
in-48  N.  Y.,  241 ;  84  N.  Y.,  417 :  96  N.  Y.,  315 ;  2  Lans.. 
75  ;  5  Barb..  276 ;  20  Barb.,  166 ;  IT.  &  C.,  373 ;  Abb. 
Adm..  467  :  16  Mich..  233. 

Also  cited  in— 4  Leg.  Obe.,  307. 


149*]  *DISBROW  AND  BALDWIN,  Over- 
seers of  the  Poor, 

v. 
SAUNDERS. 

License  to  Sell  Liquor — Statute — Construction. 

The  provision  prescribing  the  time  during  which 
a  license  to  sell  liquor  shall  remain  in  force,  1  R.  S., 
679,  sec.  5.  does  not  refer  to  the  calendar  year  but  to 
the  license  year ;  and,  therefore,  a  license  granted 
after  the  first  Monday  of  May  expires  at  the  same 
time  with  those  granted  on  that  day. 

Citation— 1  R.  S..  679,  sees.  2, 4, 5. 

ERROR  to  the  Seneca  C.  P.  Disbrow  and 
Baldwin,  Overseers  of  the  Poor  of  the 
Town  of  Waterloo,  sued  Saunders  before  a 
justice  in  debt  for  selling  strong  or  spirituous 
liquors  in  quantities  less  than  five  gallons  at  a 
time,  without  having  a  license;  and  on  the 
trial  in  December,  1843,  proved  the  selling  in 
repeated  instances  between  May  and  December 
of  that  year.  The  defendant  produced  a  li 
cense  from  the  Commissioners  of  Excise  of  the 
Town  of  Waterloo  to  himself,  to  keep  an  inn 
or  tavern,  and  to  sell  strong  and  spirituous 
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liquors  therein;  which  license  was  dated  De- 
cember 81,  1842,  and  by  its  terms  was  "To  be 
and  remain  in  force  until  the  day  after  the 
first  Monday  of  May  next,  and  no  longer." 
The  defendant  then  proved  by  parol,  though 
the  evidence  was  objected  to  by  the  plaintiffs, 
that  the  license  was,  in  fact,  granted  and  de- 
livered to  him  early  in  January,  1843,  and  not 
in  December  preceding,  when  it  bears  date.  In 
answer  to  this  evidence  the  plaintiffs  proved 
that  although  the  license  was  given  in  January, 
it  was  dated  in  December  for  the  purpose  of 
having  it  expire  in  May,  1843.  This  was  talked 
over  by  the  Board  of  Excise  at  the  time  the 
license  was  granted,  the  defendant  being  pres- 
ent. It  was  further  proved  that  the  Commis- 
sioners of  Excise,  at  their  annual  meeting  in 
May,  1843,  refused  to  grant  any  licenses  to  sell 
strong  or  spirituous  liquors  in  quantities  less 
than  five  gallons;  and  at  that  time  the  defendant 
took  a  license  as  a  tavern-keeper  under  the  Li- 
cense Law  of  1843.  Stat.  1848,  p.  79.  The  justice 
gave  judgment  for  the  defendant,  which  upon 
certiorari  was  affirmed  by  the  C.  P.  The 
plaintiffs  now  bring  error. 

Messrs.  McAllister  and  Hadley,  for 
plaintiffs  in  error. 

Mr.  John  Knox,  for  defendant  in  error. 

*By  the  Court,  Bronson,  Ch.  J.  The  [*  1 5O 

defendant  seeks  to  justify  the  selling  of  spirit- 
uous liquors  after  May,  1843,  under  a  license 
which,  according  to  its  terms,  was  to  "remain 
in  force  until  the  day  after  the  first  Monday  of 
May  next  [1843],  and  no  longer."  If  we  look 
at  nothing  but  the  license,  it  is  not  important 
whether  we  follow  the  actual  date — December, 
1842 — or  consider  it  as  taking  effect  in  Janu- 
ary following;  for  in  either  case  the  words 
"  May  next "  can  only  mean  May,  1843.  But 
the  defendant  refers  to  the  statute,  which  pro- 
vides, that  the  license  "shall  be  in  force,  unless 
revoked,  until  the  day  after  the  first  Monday 
in  May  in  the  succeeding  year."  1  R.  S.,  679, 
sec.  5.  And  this,  it  is  said,  extends  the  license 
to  May,  1844.  It  is  quite  evident  from  the 
case  that  the  Commissioners  of  Excise,  with 
the  assent  of  the  defendant,  fixed  the  date  in 
December,  1842,  for  the  very  purpose  of  ef- 
fectually limiting  the  continuance  of  the  license 
to  May,  1843,  whatever  might  be  the  true  con- 
struction of  the  statute.  If  the  purpose  which 
the  parties  had  in  view  was  an  illegal  one,  the 
license  was  void,  and  the  defendant  can  derive 
no  benefit  from  it.  On  the  other  hand,  if  the 
license  was  antedated  for  an  honest  and  lawful 
purpose,  that  purpose  should  be  carried  into 
effect;  and  so  in  either  view  of  the  matter  the 
plaintiffs  were  entitled  to  judgment. 

But  there  is  another  ground  on  which  the 
plaintiffs  were  entitled  to  recover.  I  do  not 
agree  with  the  defendant  in  his  construction  of 
the  statute.  The  Commissioners  of  Excise  are 
required  to  meet  in  their  respective  towns  "on 
the  first  Monday  of  May  in  each  year,  and  on 
such  other  days  as  the  supervisor  shall  ap- 
point." Sec.  2.  They  have  power  to  grant 
licenses,  sec.  4,  which  "  shall  be  in  force,  un- 
less revoked,  until  the  day  after  the  first  Mon- 
day in  May  in  the  succeeding  year."  Sec.  5. 
This  does  not  mean  the  calendar,  but  the  ex- 
cise year.  The  commissioners  are  to  meet  an- 
nually on  the  first  Monday  in  May  for  the 
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purpose  of  granting  licenses,  and  although 
other  licenses  may  be  granted  at  a  subsequent 
period  in  the  year,  they  are  all  to  expire  on  the 
day  after  the  next  annual  meeting  of  the  com- 
missioners, when  there  will  have  been  an  op- 
portunity to  obtain  a  renewal.  On  the  defend- 
ant's construction  of  the  statute,  a  license 
151*]  *granted  January  1,  will  continue  in 
force  a  year  and  four  months,  while  a  license 
dated  only  one  day  earlier  will  remain  in  force 
but  four  months.  I  cannot  think  that  such  was 
the  intention  of  the  Legislature. 
Judgments  reversed. 


BENJAMIN 

v. 
DE  GROOT,  Executrix  of  DE  GROOT. 

Statute  of  Limitations — Executors  and  Adminis- 
trators, Pleading — Residence  and  Death  of 
Debtor  Outside  State —  When  Statute  Begins  to 
Run. 

In  an  action  against  an  executor  or  administrator 
a  plea  of  the  Statute  of  Limitations  should  not  no- 
tice the  eighteen  months  which,  by  2  K.  S.,  448,  sec. 
8,  is,  in  effect,  added  to  the  six  years'  limitation  ; 
that  provision  not  being  intended  to  alter  the  form 
of  pleading. 

where  the  debtor  resides  out  of  this  State  at  the 
time  the  cause  of  action  accrued,  and  never  returns 
to  this  State,  but  dies  abroad,  the  statute  com- 
mences to  run  only  from  the  time  of  the  granting 
of  letters  testamentary  or  of  administration  in  this 
State. 

In  a  replication  to  a  plea  of  the  statute  in  such  a 
case,  it  is  sufficient,  after  stating  the  facts  to  bring 
the  case  within  the  rule.to  aver  that  on  a  day  named, 
and  not  before,  letters  testamentary  or  of  adminis- 
tration were  granted  to  the  defendant,  and  that  the 
suit  was  commenced  within  six  years  thereafter, 
without  stating  that  no  other  or  prior  letters  testa- 
mentary, etc.,  nad  been  granted  to  anyone. 

To  a  plea  of  the  Statute  of  Limitations  by  an  ex- 
ecutor or  administrator,  where  the  declaration 
counts  upon  promises  by  the  testator,  the  plaintiff 
cannot  reply  a  new  promise  made  by  the  defend- 
ant. 

Where,  in  an  action  against  an  executor,  the  plaint- 
iff replied  to  a  plea  of  the  Statute  of  Limitation, that 
within  the  period  of  limitation  he  presented  his 
claim, with  the  vouchers,  to  the  defendants  as  exec- 
utrix pursuant  to  the  statute,  and  that  thereupon 
he  and  the  defendant  entered  into  an  agreement  to 
refer  the  same  to  referees  to  be  selected  by  the  sur- 
rogate- from  names  to  be  furnished  by  each  of  the 
parties  ana  to  be  approved  of  by  him,  and  that  the 
defendant  subsequently  revoked  the  agreement  to 
refer,  and  that  the  suit  was  brought  within  six 
months  thereafter ;  held,  that  the  replication  was 
bad  in  substance,  for  not  furnishing  any  sufficient 
answer  to  the  pica,  and  for  setting  up  the  short  bar 
of  six  months,  which  the  defendant  had  not  pleaded ; 
and  in  form  (if  relied  on  as  a  replication  of  a  new 
promise)  for  stating  the  evidence  of  facts,  instead 
of  the  facts  themselves,  upon  which  the  plaintiff 
relied. 

Citations— 2  R.  S..  70. 71,  sees.  9.  14  ;  88,  sees.  35.  38 ; 
296.  sec.  18;  97,  sec. 27 ;  448,  sec.  8 ;  24  Wend.,  488 : 1 
Colt.  PI.,  513.  024 :  3  Hill,  36. 

DEMURRER  to  replications.  The  declara 
tion  is  in  axtumpsit,  and  the  first  four 
counts  are  the  indebitatns  assumprit  and  quan 
turn,  meruit  counts  for  labor,  money  lent,  paid, 
152*]  laid  out  *and  expended,  and  had  and 
received,  and  on  an  account  stated,  all  the 
transactions  being  stated  to  have  been  had  with 
the  testator  in  his  lifetime,  and  the  promises  are 
alleged  to  have  been  made  by  him.  The  de- 
fendant's third  plea  is  non  a**umpni  infra  MX 
anno*  to  these  four  counts.  The  plaintiff,  by 
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leave  of  the  court,  replied  double:  (1)  That 
the  testator,  before  and  at  the  time  when  the 
promises  in  these  counts  were  made,  and  be- 
fore and  at  the  time  when  the  causes  of  action 
therein  mentioned  accrued  to  the  plaintiff, was 
out  of  this  State,  to  wit:  at  London,  in  the 
Kingdom  of  Great  Britain,  and  never  after- 
wards returned  to  this  State,  but  continued 
out  of  this  State  until  his  decease;  and  that 
after  his  death,  and  December  11,  1840,  and 
not  before,  letters  testamentary  upon  the  last 
will  and  testament  of  the  deceased  were  granted 
by  the  surrogate  of  the  City  and  County  of  N. 
Y.,  to  the  defendant;  and  that  the  plaintiff  ex- 
hibited his  bill  in  this  cause,  and  brought  his 
action  against  the  defendant  as  executrix,  etc., 
within  six  years  after  granting  letters  testa- 
mentary, concluding  with  a  verification. 

(2)  That  the  testator  died  at  London,  in 
Great  Britain,  February  20,  1835,  and  that  let- 
ters testamentary,  in  due  form  of  law,  were 
granted  December  16,  1840,  upon  the  last  will 
and  testament  of  the  deceased,  to  the  defend- 
ant; that  June  14,  1842,  the  plaintiff  presented 
for  payment,  to  the  defendant  as  executrix, 
his  claim  against  the  testator,  arising  upon  the 
promises  mentioned  in  these  four  counts,  with 
the  vouchers  thereof,  pursuant  to  the  provis 
ions  of  the  statute,  and  that  thereupon,  within 
the  period  of  seven  years  and  six  months  after 
the  decease  of  the  testator,  to  wit:  June  14, 

1842,  the  parties  made  an  agreement  to  refer 
the  claim  to  three  referees  to  be  thereafter 
named  by  the  parties  and  approved  by  the  sur- 
rogate, and  providing  that  each  partv  should 
pay  one  half  of  the  expense;  and   May  20, 

1843.  the  plaintiff  gave  notice  to  the  defendant 
of  his  intention  to  appear  before  the  surrogate 
and  present  certain  names  for  referees,  and 
apply  to  the  surrogate  for  his  approval.     That 
May  22,  1843,  the  defendant  *revoked  [*153 
the  agreement  to  refer,  etc.    That  the  plaintiff 
applied  to  the  surrogate  on  the  twenty-fourth 
day  of  the  same  month  for  his  approval  of  the 
reference,    which  application  the   defendant 
opposed,  and  the  same  was  refused  by  the  sur- 
rogate, and  that  the  plaintiff  commenced  his 
suit  within  six  months  after  the  said  proceed- 
ings were  so  terminated,  concluding  with  a 
verification. 

Demurrer  to  both  replications,  with  various 
special  causes,  and  amoug  others,  as  to  the 
first  replication,  that  it  does  not  aver  that  let- 
ters testamentary,  upon  the  last  will  of  the  tes- 
tator, other  than  or  prior  to,  those  issued  to 
the  defendant,  were  not  issued;  and  as  to  the 
second,  the  matters  of  form  mentioned  in  the 
opinion  of  the  court  are  assigned.  Joinder. 

Mr.  J.  Fresco tt  Hall,  for  defendant.  The 
provision  in  2  R.  S.,  297,  sec.  27,  relates  only 
to  the  case  of  a  defendant  out  of  the  State  when 
the  cause  of  action  accrued,  and  returning  into 
it,  and  it  gives  the  plaintiff  six  years  after  his 
return;  but  it  has  no  application  where  (as  in 
this  case)  he  dies  abroad.  The  case,  therefore, 
falls  within  the  provisions  respecting  suits 
against  executors  and  administrators,  which 
give  a  year  and  an  half  additional  time  to  bring 
the  action  after  the  cause  accrued.  There  is 
no  provision  by  which  the  period  of  limitation 
commeocea  from  the  granting  of  letters  testa- 
mentary or  of  administration. 

If  the  provision  referred  to  does  apply,  then 
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it  is  insisted  that  the  suit  should  be  commenced 
within  six  years  after  probate  of  the  will  in 
this  State;  for  after  that  event  the  creditor  can 
proceed  to  compel  the  issuing  and  acceptance 
•of  letters  testamentary  or  of  administration 
with  the  will  annexed.  2  R.  8.,  70,  71,  sees, 
fl,  14. 

But  assuming  the  construction  contended 
for,  the  replication  is  bad  for  not  averring  that 
no  other  or  prior  letters  testamentary  or  of  ad- 
ministration had  been  issued.  The  plaintiff 
should  have  shown  that  there  was  no  person 
representing  the  estate  who  might  have  been 
sued  until  these  letters  were  issued  to  the  de 
fendant. 

The  only  proper  replication  to  the  defend- 
154*]  ant's  plea  would  be  *one  taking  issue 
upon  it.  HoweU  v.  Babcock,  24  Wend.,  488. 

As  to  the  second  replication.  The  matters 
replied,  if  in  any  respect  pertinent,  are  evi- 
dence of  a  new  promise  by  the  defendant,  the 
executrix;  but  a  promise  by  a  personal  repre- 
sentative will  not  revive  a  cause  of  action 
which  existed  against  the  testator  or  intestate. 

The  replication  presents  an  issue  upon  the 
short  bar,  provided  by  2  R.  S.,  89,  sec.  38,  for 
the  case  of  claims  presented  to  and  rejected  by 
an  executor  or  administrator;  but  this  provis- 
ion was  not  pleaded. 

The  replication  is  also  bad  for  pleading  the 
evidence  of  facts  instead  of  the  facts  them- 
selves, and  for  being  double. 

The  year  and  six  months,  added  to  the  peri- 
od of  limitation  where  an  executor  is  sued, 
makes  no  difference  in  pleading.  Huntington 
v.  Brinckerhoff,  10  Wend.,  278;  HoweU  v.  Bab- 
cock,  cited  supra. 

Mr.  E.  Norton,  for  the  plaintiff.  Where 
the  testator  is  out  of  the  State  when  the  cause 
of  action  accrued,  and  dies  out  of  the  State, 
the  statute  does  not  begin  to  run  until  there  is 
some  person  in  the  State  against  whom  an  ac- 
tion can  be  brought.  Murray  v.  E.  1.  Co.,  5 
B.  &  Aid.,  204;  Pratt  v.  Swaine,  8 Barn.  &  C., 
285;  Wenman  v.  Ins.Co.,  13  Wend.,  267;  Doug- 
las v.  Forest,  4  Bing.,  686. 

It  was  unnecessary  for  the  plaintiff  to  aver 
that  there  were  no  other  or  prior  letters.  If 
such  fact  exists,  it  should  come  from  the  de- 
fendant. The  demurrer  admits  that  the  de- 
fendant is  executrix,  and  the  presumption  is 
that  there  never  was  another. 

The  time  of  the  probate  of  the  will  is  not 
material.  It  is  true,  that  after  that  event  a 
creditor  could  pursue  certain  measures  looking 
to  the  enforcement  of  his  claim;  but  the  doc- 
trine of  the  cases  is  that  the  statute  does  not 
commence  running  until  there  is  a  person 
against  whom  a  suit  can  be  brought. 

The  second  replication  shows  that  legal  pro- 
ceedings were  taken  within  six  years,  which 
abated  by  the  act  of  the  defendant.  And  that 
the  suit  was  commenced  within  a  reasonable 
155*]  time  'thereafter.  These  facts  bring 
the  case  within  the  equity  of  the  exceptions  to 
the  statute.  2  R.  S.,  208,  sec.  33;  2  Str.,  719, 
W7;  3  Cai.,  197,  205;  2  Salk.,  425;  Sid.,  228; 
2  Saund.,  63  e,  n.  6. 

The  agreement  to  refer,  was  a  waiver  of  the 
defense  of  the  statute.  It  amounted  to  a  new 
promise.  Emerson  v.  Thompson,  16  Mass.,  429. 

The  replication  is  not  objectionable  in  form. 
The  proceedings  touching  the  reference  exist 
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in  writing  and  may  be  given  in  words,  and 
the  several  facts  only  constitute  a  single  de- 
fense. 

But  the  plea  is  bad.  In  a  suit  against  an  ex- 
ecutor, six  years  is  not  a  bar,  but  the  plaintiff 
has  a  year  and  six  months  in  addition.  It 
should  have  been  stated  that  this  time  had 
elapsed.  2  R.  S.,  448,  sec.  8;  8  Barn.  &  C., 
285;  1  Hill,  561;  Id.,  672;  24  Wend.,  488. 

By  the  Court,  Jeirett.J.  The  several  causes 
of  action  set  forth  in  the  first,  second,  third 
and  fourth  counts  of  the  declaration,  are  of 
that  class,  which  by  the  Statute  of  Limitations, 
2  R.  S.,  295,  sec.  18,  are  barred,  unless  the  ac- 
tion is  commenced  within  six  years  next  after 
the  making  of  the  promises.  The  plea,  there- 
fore, is  appropriate  to  raise  that  defense.  By 
the  provisions  of  the  Statute  2  R.  S.,  448,  sec. 
8,  the  term  of  eighteen  months  after  the  death 
of  any  testator  or  intestate,  shall  not  be  deemed 
any  part  of  the  time  limited  by  law  for  the 
commencement  of  actions  against  executors  or 
administrators.  It  has  been  held  by  this  court 
that  this  provision  of  the  latter  section  was  not 
intended,  and  does  not  alter  the  form  of  plead- 
ing. Howell  v.  Babcock,  24  Wend. ,  488.  The 
first  replication  to  that  plea,  to  avoid  that  bar, 
sets  up  that  the  defendant's  testator,  as  well  at 
the  time  of  making  the  several  promises  as  at 
the  time  when  the  several  causes  of  action  ac- 
crued to  the  plaintiff,  was  out  of  this  State,  at 
London  in  the  Kingdom  of  Great  Britain,  and 
there  remained  till  he  died  in  the  year  1835; 
that  after  his  decease  and  December  11,  in  the 
year  1840,  and  not  before,  letters  testamentary 
upon  the  last  will  and  testament  of  the  de- 
ceased were  duly  granted  and  issued  by  the 
'surrogate  of  N.  Y.  to  the  defendant,  [*156 
as  executrix  thereof,  and  that  this  suit  was 
commenced  within  six  years  next  after  the 
granting  of  said  letters  testamentary. 

Two  questions  arise  upon  this  replication: 
1.  Does  it  avoid  the  plea  by  any  facts  which 
legally  exempt  the  case  from  the  operation  of 
the  general  Statute  of  Limitations?  I  think 
the  statute  had  not  began  to  run  in  favor  of 
the  testator  at  the  time  of  his  death.  2  R.  S. , 
297,  sec.  27.  It  is  a  principle  of  general  ap- 
plication, that  not  having  began  to  run  in  the 
lifetime  of  the  decedent,  it  could  not  begin  un- 
til there  was  a  personal  representative  against 
whom  a  suit  could  be  brought;  and  the  repli- 
cation shows  that  such  representative  did  not 
exist  until  December  11,  1840.  Although  not 
within  the  words  of  the  provisions  of  the  stat- 
ute last  referred  to,  I  think  it  comes  within  the 
equity  of  it.  It  is  conceded  that  if  the  testator 
had  returned  to  this  State  before  his  death  and 
had  died  here,  the  demand  would  not  have 
been  barred  by  the  general  Statute  of  Limita- 
tions; and  I  am  of  opinion  that  the  fact  of  the 
death  of  the  testator  abroad  does  not  alter  the 
case  in  that  particular.  2.  But  it  is  insisted 
that  if  the  provisions  of  the  27th  section  do  ap- 
ply to  the  case  of  a  person  dying  abroad,  the 
six  years  given  by  that  section  would  com- 
mence running  from  the  time  of  the  probate 
of  the  will  in  this  State;  for  from  that  time  the 
creditor  could  proceed  to  compel  the  issuing 
and  acceptance  of  letters  testamentary  or  of 
administration  with  the  will  annexed;  and  that, 
therefore,  the  replication  is  in  fault,  on  the 
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ground  that  it  does  not  offer  the  issue  that  the 
action  was  commenced  within  six  years  after 
probate  of  the  will.  It  is  true  that  provision 
is  made  by  statute,  2  R.  8.,  70,  71,  sees.  9,  14, 
by  which  a  creditor  and  others  may  take  pro- 
ceedings after  probate  of  a  will  to  compel  the 
executor,  etc.,  to  take  letters  testamentary 
within  a  given  time  after  notice;  and  incase  of 
neglect  or  refusal,  authority  is  given  to  the 
surrogate  to  grant  letters  of  administration 
with  the  will  annexed  to  such  creditor  or  other 
persons;  but  the  answer  to  such  point  is,  there 
is  nothing  in  the  statute,  nor  is  there  any  rule 
requiring  the  creditor  to  take  such  steps.  The 
157*]  time  of  granting  administration,  *and 
not  the  time  of  probate  of  the  will,  js  the  time 
when  the  Statute  of  Limitations  commenced 
running  in  this  case. 

It  is  also  insisted  that  this  replication  is  bad 
for  lack  of  form;  that  the  averment  that  letters 
testamentary  December  11,  1840,  and  not  be- 
fore, were  issued,  is  not  sufficient;  that  such 
averment  does  not  necessarily  exclude  the  fact 
that  letters  testamentary  had  been  issued  be- 
fore that  date  to  some  other  person;  that  the 
averment  should  have  been  that  no  other  or 
prior  letters  had  been  issued.  I  am  inclined 
to  think  that  the  replication  contains  that  de- 
gree of  certainty  in  this  respect  required  by  the 
rules  of  pleading.  1  Chit.  PI.,  513,  624;  1 
Saund.  PI.,  49,  n.  1. 

The  second  replication,  I  think,  is  bad  in 
substance.  It  replies  a  new  promise  in  avoid- 
ance of  the  Statute  of  Limitations,  made  by 
the  executrix.  It  departs  from  the  allegations 
in  the  declaration.  The  declaration  counts 
upon  promises  made  by  the  testator.  It  is  no 
good  answer  to  a  plea  of  the  Statute  of  Limit- 
ations, upon  such  promises,  that  the  executor 
promised,  etc.  Besides,  it  presents  an  issue 
upon  the  short  bar  of  six  months  prescribed 
by  statute,  2  R.  S.,  88,  sees.  35,  38,  which  the 
defendant  has  not  pleaded,  and  it  is  no  answer 
to  the  general  Statute  of  Limitations  which  he 
has  pleaded.  Reynolds  v.  Collins,  3  Hill,  36. 

This  replication  is  also  bad  in  many  other 
respects.  It  is  chargeable  with  replying  the 
evidence  of  facts,  instead  of  the  facts,  upon 
which  the  plaintiff  relies  to  sustain  his  action. 

The  plaintiff  is  entitled  to  judgment  upon 
the  demurrer  to  the  first  replication,  and  the 
defendant  to  judgment  upon  the  demurrer  to 
the  second  replication,  with  liberty  to  each  to 
amend  upon  the  usual  terms. 

Ordered  accordingly. 

Dtetlnguished-6  N.  Y.,  63. 
Reviewed— 20  N.  Y.,  224. 

Cited  in— 6  N.  Y.,  135 :  56  Am.  Dec.,  390 ;  82  N.  Y., 
£55 :  26  Barb.,  334 ;  1  Sandf .,  76. 


158*]        *FORD  t>.  BABCOCK. 

Justification  of  Taking  Goods  by  Process— Out  of 
Court  of  Limited  Jurisdiction—  What  must  be 
Shown. 


A  party  seeking  to  Justify  the  taking  of  goods  by 
process  issued  at  his  Instance,  as  plaintiff,  by  a  oourt 
of  special  and  limited  Jurisdiction,  e.  g.,  the  Marine 
Court  of  the  City  of  N.  Y.,  must  show  by  his  ph-a 
that  the  court  had  Jurisdiction  of  the  subject-mat- 
ter, and  that  by  taking  the  steps  requited  by  law,  it 
acquired  Jurisdiction  over  the  party  proceeded 
against. 
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Citations— 1  Johns.  Cas.,  20 ;  1  Johns.,  91 :  20  Johns. 
208. 

DEMURRER  to  plea.  Ford  declared  against 
Babcock  in  an  action  of  trover  for  books 
wearing  apparel,  etc.  The  defendant  Babcock 
pleaded:  1.  Not  guilty;  2.  That  the  plaintiff 
ought  not  to  have  or  maintain,  etc.,  because, 
etc.,  before  the  commencement  of  this  suit,  to 
wit:  on,  etc.,  the  "said  defendant  under  and 
by  virtue  of  the  Act  to  Abolish  Imprisonment 
for  Debt  and  to  Punish  Fraudulent  Debtors, 
passed  April  26,'  1831,  commenced  a  suit  in  the 
Marine  Court  of  the  City  of  N.  Y.  by  a  writ 
of  attachment  issued  out  of  the  said  court 
against  the  goods,  chattels  and  effects  of  the 
said  plaintiff;"  that,  by  virtue  of  said  attach- 
ment, one  of  the  constables  of  the  City  of  N. 
Y.  attached  and  seized  the  said  goods  and  chat- 
tels in  said  declaration  mentioned;  that  said 
officer  has  kept  them  in  custody  of  the  law  by 
virtue  of  said  attachment,  and  such  subsequent 
proceedings  have  been  had  in  said  Marine 
Court  that  the  defendant  has  obtained  judg- 
ment against  the  plaintiff  for  $17.50  and  costs. 
Whereby  the  said  officer  became  authorized  to 
keep  said  goods  in  custody  and  to  sell  them 
on  the  execution  to  be  issued  on  said  judg- 
ment. Demurrer  and  joinder. 

Mr.  Horace  Dresser,  for  plaintiff. 

Mr.  E.  Townsend,  for  defendant. 

By  the  Court,  Beardsley.  J.  If  the  Ma- 
rine Court  of  the  City  of  N.  Y.  may  proceed 
bjr  attachment  (a  point  I  have  not  looked  at); 
still  this  plea  is  palpably  bad.  That  court  has 
but  a  special  and  limited  jurisdiction,  both  as 
to  cases  and  parties;  and  whoever  sets  up  its 
authority,  in  a  case  instituted  by  *him-  [*  159 
self,  must  show  that  the  case  was  one  of  which 
the  court  had  complete  jurisdiction.  To  this 
rule  there  is  no  exception.  Jones  v.  Reed,  1 
Johns.  Cas.,  20;  Service  v.  Heermance,  1  Johns., 
91;  Roosevelt  v.  Kellogg,  20  Id.,  208. 

This  plea  was  not  prepared  upon  any  such 
principle,  nor  indeed  upon  any  principle 
known  in  the  law  of  special  pleading,  and  is 
radically  vicious. 

Judgment  fw  the  plaintiff  on  demurrer,  with 
leave  to  amend,  etc. 

Cited  in-4  N.  Y.,  380 ;  19  Abb.  Pr..  239 :  3  Daly.  107. 


WHITMORE  t?.  FOOSE,  Executrix  of  FOOSB. 

Action    against    Administrator  or   Executor — 
Limitation  of  Six  Months —  When  Applicable. 

The  limitation  of  six  months  provided  by  the 
Statute,  2  R.  8.,  89,  sec.  38,  within  which  an  action 
must  be  brought  against  an  executor  or  adtnlutatra- 
tor  upon  a  claim  which  has  own  exhibited  and  re- 
jected. Is  only  applicable  to  cast's  where  the  preaent- 
ment  and  rejection  of  the  claim,  is  after  the  publi- 
cation of  notice  requiring  creditors  to  present  their 
claims,  as  authorized  by  section  34  of  the  same  title. 

The  exhibition  of  a  claim  to  th«-  legal  adviser  of 
the  executor  or  administrator  in  settling  claims 
against  the  estate,  and  his  rejection  of  It,  Is  not  a 
compliance  with  the  statute. 

Citation-2  R.  8..  88, 80,  sees.  34  42. 

A  S8UMP8IT,  tried  at  the  Livinpston  Circuit 
A  in  October,  1844,  before  Whiting,  C. 
Judge. 

The  action  was  on  a  promissory  note,  made 
by  the  defendant's  testator,  and"  the  defense 
relied  on  was  the  short  Statute  of  Limitations 
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provided  by  2  R.  S.,  89,  sec.  38,  of  which  no- 
tice bad  been  given  under  a  plea  of  non  as- 
sumpsit.  The  note,  which  was  for  $70. 90,  was 
made  February  28,  1838,  payable  June  1, 1839. 
The  defendant  took  out  letters  testamentary 
April  15,  1843,  and  December  11, 1843.  she,  as 
executrix,  pursuant  to  section  34  (2  R.  S.,  88), 
published  a  notice  requiring  persons  having 
claims  against  the  estate  to  present  the  same 
with  the  vouchers,  etc.,  at  the  late  dwelling- 
house  of  the  deceased  on  or  before  the  12th 
June  then  next. 

The  defendant  proved  that  the  note  was 
presented  to  her  for  payment  early  in  Decem- 
ber, 1848,  before  the  publication  of  the  notice 
16O*J  *and  more  than  six  months  before  the 
commencement  of  the  suit,  and  that  it  was 
disputed  and  rejected  by  her,  and  was  not  re- 
ferred. The  plaintiff  proved  that  he  again 
presented  the  note  June  7, 1844,  just  before  the 
commencement  of  the  suit,  to  Scott  Lord,  Esq. , 
who  was  the  attorney  for  the  defendant  for 
settling  claims  against  the  estate  of  her  testa- 
tor, and  requested  him  to  pay  or  refer  the 
same,  who  said  he  was  willing  to  refer,  but 
wished  to  see  the  defendant  before  he  made 
up  his  mind,  as  she  thought  there  was  some- 
thing which  ought  to  be  seen  by  a  jury,  but 
he  promised  to  see  her  and  let  the  attorney  for 
the  plaintiff  know  what  she  would  do. 

The  defendant's  counsel  insisted  that  the 

S  resentment  and  rejection  of  the  demand  in 
ecember.  and  the  neglect  to  sue  in  six  months 
thereafter,  was  a  bar  to  the  action;  but  the  cir- 
cuit judge  held  the  contrary.and  stated  that,  not- 
withstanding such  demand  and  rejection,  the 
plaintiff  could,  after  the  publication  of  the  no- 
tice, again  present  the  note  within  the  time 
therein  mentioned,  and  that  the  presentment 
to  the  attorney  and  legal  adviser  of  the  defend- 
ant was  sufficient.  The  defendant's  counsel  ex- 
cepted,  and  the  jury  found  a  verdict  for  the 
plaintiff.  The  defendant  moved  fora  new  trial 
on  a  bill  of  exceptions. 

Messrs.  Lord  and  Bond,  for  defendant. 

Mestrrs.Titzhugh  and  Wisner,  for  plaintiff. 

By  the  Court,  Jewett,  J.  The  main  ques- 
tion presented  by  this  bill  of  exceptions  is, 
whether  the  plaintiff  was  barred  of  his  claim 
at  the  expiration  of  six  months  from  the  time 
he  presented  it  to  the  defendant,  it  being  dis- 
puted or  rejected  by  her,  and  not  referred. 

The  bill  of  exceptions  states  that  the  plaint- 
iff presented  his  claim  before  the  time  when 
the  defendant  first  published  a  notice  requiring 
persons  having  claims  against  the  defendant's 
testator  to  present  them,  etc.,  and  that  it  was 
disputed  and  rejected  by  her,  and  not  referred. 
It  is  insisted  that  under  such  circumstances 
the  plaintiff  is  barred  by  the  provisions  of  the 
161*]  statute.  *2  R.  8.,  89,  sec.  38.  The 
34th  section,  page  88,  provides  that  "Any  ex- 
ecutor or  administrator,  at  any  time,  at  least 
six  months  after  the  granting  of  the  letters  tes- 
tamentary or  of  administration,  may  insert  a 
notice  once  in  each  week  for  six  months  in  a 
newspaper  printed  in  the  county,  and  in  so 
many  other  newspapers  as  the  surrogate  may 
deem  most  likely  to  give  notice  to  the  credit- 
ors of  the  deceased,  requiring  all  persons  hav- 
ing claims  against  the  deceased  to  exhibit  the 
same  with  the  vouchers  thereof  to  such  exec- 
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|  utor  or  administrator  at  the  place  of  his  resi- 
'  dence  or  transaction  of  business,  to  be  speci- 
fied in  such  notice,  at  or  before  the  day  there- 
in named,  which  shall  be  at  least  six  months- 
from  the  first  publication  of  such  notice."  The 
35th  section  provides  that,  "  Upon  any  claim, 
being  presented  the  executor,  etc.,  may  re- 
quire satisfactory  vouchers  in  support  thereof, 
and  also  the  affidavit  of  the  claimant,"  etc.  The 
36th  section  provides  that,  "  If  the  executor  or 
administrator  doubt  the  justice  of  any  claim 
so  presented,  he  may  enter  into  an  agreement 
in  writing  with  the  claimant  to  refer,"  etc. 
The  37th  section  provides  for  proceedings  in. 
case  of  a  reference,  before  the  referees  and  be- 
fore the  cojurt  on  the  report  of  the  referees. 
Then  comes  the  88th  section  upon  which  the  de- 
fendant relies,  which  provides  that,  "If  a  claim 
against  the  estate  of  any  deceased  person  be  ex- 
hibited to  the  executor  or  administrator  and  he- 
disputed  or  rejected  by  him,  and  the  same 
shall  not  have  been  referred,  the  claimant  shall 
within  six  months  after  such  dispute  or  rejec- 
tion, if  the  debt  or  any  part  thereof  be  then 
due,  or  within  six  months  after  some  part  there- 
of shall  have  become  due,  commence  a  suit  for 
the  recovery  thereof,  or  be  forever  barred  from 
maintaining  any  action  therein,"  etc. ;  obviously 
providing  this  short  limitation  to  apply  to  tbei 
claims  so  presented,  pursuant  to  the  notice  given 
under  the  34th  section.  The  39th  section  pro- 
vides that,  in  case  a  suit  shall  be  brought  upon 
a  claim,  which  shall  not  have  been  presented 
to  the  executor,  etc.,  "within  six  months  from- 
the  first  publication  of  the  notice,"  such  exec- 
utor or  administrator  shall  not  be  chargeable 
for  any  assets,  etc. ,  that  he  may  have  paid  to- 
satisfy  any  claims  of  inferior  degree,  legacies, 
or  to  the  next  of  kin,  before  *such  suit  [*162. 
was  brought,  etc.  The  40th  section  provides- 
that  the  plaintiff  in  such  action  shall  be  entitled 
to  recover  only  the  amount  of  such  assets  as 
were  in  the  hands  of  the  executor,  etc.,  at  the 
time  suit  was  commenced,  or  that  he  may  take 
judgment  for  the  amount  of  his  claim,  or  any 
part  thereof,  to  be  levied  of  future  assets.  The 
41st  section  contains  provisions  in  respect  to 
costs.  The  42d  section  provides  that  any  cred- 
itor who  may  have  neglected  to  present  his 
claim,  may  recover  the  same  of  the  next  of  kin 
and  legatees,  to  whom  any  assets  shall  have 
been  paid  or  distributed. 

Considering  the  several  provisions  of  the  stat- 
ute and  the  order  in  which  they  stand,  I  do  not 
doubt  that  the  six  months'  limitation  provided 
i  by  the  38th  section  applies  only  to  bar  claims 
i  presented,  disputed  or  rejected,  and  not  agreed 
i  to  be  referred,  after  such  notice  as  is  provided 
for  by  the  34th  section  shall  have  been  given, 
and  within  the  time  of  the  running  of  such 
notice.     No  other  defense  was  set  up;  and  as 
it  is  not  pretended  that  the  claim  in  this  case 
was  so  presented  and  rejected  after  the  first 
publication  of  the  notice  it  follows  that  the  de- 
fense wholly  failed. 

The  presenting  of  the  claim  June  7,  1844,  to 
Mr.  Lord,  was  not  a  compliance  with  the  stat- 
ute. The  fact  that  he  was  the  legal  adviser  of 
the  defendant  in  settling  claims  aeaiust  the  es- 
tate, did  not  authorize  him  to  act  for  the  de- 
fendant under  the  notice.  The  decision  of  the 
judge,  however,  on  that  point,  though  errone- 
ous, did  not  prejudice  the  defendant.  It  may 
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present  a  question  to  be  hereafter  settled  as  to 
the  right  of  the  plaintiff  to  costs.  In  any  view 
of  the  case,  the  defendant  was  not  entitled  to 
the  benefit  of  the  six  months'  limitation.  The 
whole  defense  rested  upon  that  point. 
New  trial  denied. 

Approved— 4  Keyes,  151. 
Cited  in-4  Abb.  App.  Dec.,  433 ;  47  Barb.,  415 ;  1 
Bradf.,  196. 


163*]    *FITCH  v.  HUMPHREY. 

Chattel  Mortgage — Statute  as  to  Eenewing  and 
Refiling —  What  Insufficient. 

A  mortgagee  of  chattels,  the  original  mortgage 
having1  been  filed  In  the  town  clerk's  "office,  within 
thirty  days  prior  to  the  expiration  of  a  year  from 
the  time  of  filing,  procured  an  indorsement  of  the 
words  "  re-filed  and  renewed  "  with  the  date,  to  be 
made  thereon,  which  was  signed  by  the  clerk ;  held, 
not  a  sufficient  statement  of  the  "  interest  of  the 
mortgagee  in  the  property"  within  the  statute,  Stat. 
of  1833,  p.  403,  sec.  3,  and  that  the  mortgage,  at  the 
expiration  of  the  year,  became  invalid  as  against 
the  creditors  of  the  mortgagor. 

Citation— Laws,  1833,  p.  403,  sec.  3.  ' 

ERROR  from  the  Chenango  C.  P.  Fitch 
brought  trespass  de  bonis,  etc.,  against 
Humphrey  before  a  justice  of  the  peace  and 
recovered  $61.65..  The  defendant  appealed  to 
the  C.  P.,  where  the  plaintiff  was  nonsuited 
on  the  trial.  The  writ  of  error  is  brought  to 
reverse  that  judgment. 

By  the  pleadings  returned  by  the  justice,  it 
appeared  that  the  plaintiff  declared  for  the 
taking  of  certain  cows  and  a  heifer  belonging 
to  the  plaintiff.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  of  the  special 
matter  subsequently  proved  on  the  trial. 

On  the  trial,  it  appeared  that  the  property 
had  belonged  to  one  Harvey  McLean.  The 
plaintiff  claimed  title  under  a  chattel  mortgage 
executed  by  McLean  to  him,  which  was  pro- 
duced and  proved.  It  was  dated  February  13, 
1843,  and  purported  to  be  given  to  secure  the 
payment  of  a  note  made  by  McLean  to  the  de- 
fendant for  $75.93.  It  embraced  the  property 
for  the  taking  of  which  the  suit  was  brought, 
and  other  property,  and  was  to  be  void  if  the 
note,  with  interest,  was  paid  by  the  first  day 
of  February  then  next.  The  original  mortgage 
was  filed  in  the  proper  town  clerk's  office,  Feb- 
ruary 14,  1843,  and  when  produced,  it  had 
these  words  indorsed  on  the  back:  "  Re-filed 
and  renewed  the  6th  day  of  February,  1844. 
8.  B.  At  water,  town  clerk."  It  appeared  that 
on  the  day  on  which  this  indorsement  was  made 
the  town  clerk  was  sick,  and  that  the  indorse- 
ment, except  the  signature,  was  written  by  the 
plaintiff,  and  that  the  wife  of  the  town  clerk 
signed  his  name  at  her  husband's  request. 
164*]  *The  taking  of  the  property  men- 
tioned in  the  declaration  by  one  Locke,  a  con- 
stable, by  the  direction  of  the  defendant,  was 
proved,  and  witnesses  were  examined  as  to  its 
value,  and  the  plaintiff  rested. 

The  defendant  then  proved  a  judgment  ren- 
dered by  another  justice  and  an  execution  in 
favor  of  the  Butternuts  and  Oxford  Turnpike 
Company  against  McLean,  and  that  the  prop- 
erty was  levied  on  March  11,  1844,  and  after- 
wards sold  by  the  constable  by  virtue  of  the 
execution,  at  the  instance  of  the  defendant, 
who  was  president  of  and  attorney  for  the 
company.  The  property  had  been  in  the  pos- 
1. 


162 

session  of  McLean  ever  since  the  mortgage 
was  executed,  and  was  in  his  possession  when 
seized  on  the  execution. 

The  court,  on  the  motion  of  the  defendant's 
counsel,  nonsuited  the  plaintiff  on  the  single 
ground  that  the  plaintiff  had  omitted  to  file  in 
the  town  clerk's  office  the  statement  exhibiting 
his  interest  in  the  property,  required  by  the 
statute  to  be  filed  within  thirty  days  next  pre- 
ceding the  expiration  of  one  year  from  the  first 
aimg  thereof,  for  which  reason  they  held  that 
the  mortgage  had  ceased  to  be  valid  as  against 
the  creditors  of  the  mortgagor. 

The  defendant  excepted,  and  a  bill  of  excep- 
tions was  duly  signed  and  sealed  by  the  judges. 

Mr.  C.  A.  Thorp,  for  plaintiff  in  error,  in- 
sisted that  the  indorsement  made  on  the  mort- 
gage, in  the  town  clerk's  office,  was  equivalent 
to  a  statement  that  the  interest  of  the  mort- 
gagee remained  the  same  as  when  the  mort- 
gage was  first  filed,  and  that  it  satisfied  the  re- 
quirements of  the  statute. 

Mr.  R.  Balcom,  for  defendant  in  error. 

By  the  Court,  Jewett,  J.  The  single  ques- 
tion in  this  case  is,  whether  the  plaintiff  had 
renewed  this  mortgage,  under  which  he  claimed 
the  property,  in  the  manner  prescribed  by  the 
statute.  It  is  enacted  (Stat.  1833,  p.  403,  sec. 
3)  that  "Every  mortgage  filed  in  pursuance  of 
this  Act  shall  cease  to  be  valid  as  against  the 
creditors  of  the  person  making  the  same,  or 
•against  subsequent  purchasers  or  [*165 
mortgagees,  in  good  faith,  after  the  expiration 
of  one  year  from  the  filing  thereof;  unless 
within  thirty  days  next  preceding  the  expira- 
tion of  the  said  term  of  one  year,  a  true  copy 
of  such  mortgage,  together  with  a  statement 
exhibiting  the  interest  of  the  mortgagee  in  the 
property  thereby  claimed  by  him,  by  virtue 
thereof,  shall  be  again  filed  in  the  office  of  the 
clerk  or  register  aforesaid,  of  the  town  or  city 
where  the  mortgagor  shall  then  reside."  It  is 
insisted  that  the  indorsement,  "re-filed  and  re- 
newed the  6th  day  of  February,  1844,"  is  a 
compliance  with  the  provision  of  the  statute 
requiring  a  true  copy  of  such  mortgage,  to- 
gether with  a  statement  exhibiting  the  inter- 
est of  the  mortgagee  in  the  property  therein 
claimed  by  him  by  virtue  thereof  to  be  again 
filed,  etc.  The  language  of  the  Act  is  so  clear 
as  not  to  admit  of  an  illustration;  at  most  it  is 
but  a  filing,  without  any  statement  of  the  in- 
terest of  the  mortgagee  in  the  property  mort- 
gaged; in  short,  is  not  a  compliance  with  the 
provisions  of  the  Act. 

The  judgment  of  the  C.  P.  mutt  be  affirmed. 

Distinguished— 2  Hun,  09. 
Kxplained-4  T.  &  C..  281. 

Cited  in-«2  N.  Y.,  218;  Edm..  221 :  2  Wood.  &  M.. 
117. 


HEARD  ET  ux.  t>.  HORTON  ET  AL. 

Conttruction  of  Will — Charge  upon  Dfritee — Fee 
by  Implication — Devite  Cher — "Ilfirt"  of  Lit- 
ing  Perton. 


NOTE.—  H'Uto—  1.  Limitation  —  Itultflnite  failure  of 
iuue. 

A  n  fjrecutoryderift,  limited  to  take  effort  on  an  In- 
definite failure  of  iMue.  Is  void.  8«f,  Miller  v.  Ma- 
comb.  26  Worid..  229.  note. 

2.  Ft*  l>v  imvHtatiim— Charge,  upon  rferi»««-ron- 
tlnofnt  charge.  See  Bprakor  v.  Van  AUtyne.  18 
Wend..  200,  note. 
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Where  a  testator,  whose  will  took  effect  in  1822, 
after  making:  sundry  bequests  and  devises  and, 
among-  others,  to  his  son,  J.  B.  H.,  devised  the  res- 
idue of  his  real  estate,  without  words  of  perpetuity, 
to  his  son,  J.  H.,  on  condition  that  he  should  pay 
his  debts,  and  a  legacy  to  his  daughter ;  and  added, 
that  if  J.  H.  should  die  without  issue  at  his  decease, 
the  real  estate  should  be  equally  divided  amongst 
the  heirs  of  his  said  son  J.  B.  H.;  it  was  held:  (1) 
That  the  devisee,  J.  H.,  took  a  fee  by  implication, 
on  account  of  the  charge  upon  him  or  the  debts  and 
leg-acy :  2.  That  the  devise  over,  was  not  upon  an 
indefinite  failure  of  issue,  but  a  failure  at  the  death 
of  the  first  taker,  and  was,  therefore,  pood  as  an 
executory  devise;  (3)  That  the  words  "heirs  of  J. 
B.  H."  he  having-  children  living-  at  the  time  of 
making  the  will.  suflBciently  designated  these  chil- 
dren as  the  executory  devisees,  though  J.  B.  H.  was 
himself  then  living,  he  being  referred  to  in  the  will 
as  a  living  person. 

A  general  devise  to  the  heirs  of  a  person  who  is 
then  living,  but  is  not  referred  to  as  living,  is  void  ; 
but  a  devise  to  the  heirs  of  one  who  is  stated  in  the 
166*]  will  to  be  *living  is  a  valid  disposition  in  fa- 
vor of  those  who  would  be  his  heirs  if  he  should 
then  die. 

Citations— 18  Wend.,  200 ;  4  Kent,  271-281 , 1  Vent., 
334;  T.  Jones,  97 ;  3  Keb.,  832;  Pollex.,  457;  2  Lev.. 
232 ;  T.  Raym.,  330;  1  Eq.  Cas.  Abr.,  214 : 2  Vent.,  811; 
1  P.  Wins.,  229.  232,  233 ;  2  W.  Bl..  1010 :  Cruise,  Dig. 
Devise,  ch.  10,  sec.  31 ;  Ram,  Wills,  61,  53  ;  1  Pow. 
Dev.,  309-318 ;  2  Id.,  599,  n.;  5  Barn.  &  C.,  48 :  Bac. 
Abr.  Heir  &  Ancestor,  B ;  Amb.,  273 ;  Bouv.  L.  Die. 
Heir. 

~H  JECTMENT  for  one  third  part,  undivided, 
Jj  of  a  farm  in  Orange  Co. ,  tried  at  the  Cir- 
cuit Court  for  that  county,  held  in  September, 
1841,  before  Ruggles,  G.  Judge. 

In  1817,  Jonatnan  Horton,  Sr.,  who  then 
owned  the  farm,  made  his  will,  so  as  to  pass 
real  estate;  and  he  died  in  1822.  After  mak- 
ing sundry  devises  and  bequests  to  his  son 
John  Budd  Horton  and  others,  the  will  con- 
tained this  clause:  "I  give  and  bequeath  to  my 
son,  Jonathan  Horton,  the  remainder  of  my 
lands,  consisting  of  about  eighty  acres,  with 
all  my  personal  property  excepting,"  etc.,  "on 
condition  that  he  pay  to  my  daughter  Abigail 
three  hundred  dollars  in  one  year  after  my  de- 
cease, and  all  the  debts  then  justly  charged 
against  me — and  further,  that  if  he  should  die 
without  issue  at  his  decease,  the  real  estate  to 
be  equally  divided  amongst  the  heirs  of  John 
Budd  Horton." 

It  was,  in  effect,  conceded  that  the  devisee, 
Jonathan  Horton,  had  paid  the  $300  and  the 
debts.  The  land,  of  which  a  third  part  was 
claimed  by  the  plaintiffs,  was  the  farm  referred 
to  in  the  clause  above  mentioned.  The  wife 
of  the  plaintiff  Heard  is  one  of  the  daughters 
of  the  testator.  John  Budd  Horton,  above  men- 
tioned, and  Abijah  Horton,  were  his  remain- 
ing children. 

The  devisee,  Jonathan  Horton,  held  the  land 
till  1838,  when  he  died  leaving  no  children  or 
descendants,  having  never  been  married.  At 
that  time  John  Budd  Horton  and  Abijah  Hor- 
ton, as  well  as  Mrs.  Heard,  were  living. 

At  the  time  when  the  will  was  made,  John 
Budd  Horton  had  eight  children,  who  are  the 
defendants;  he  died  in  1841.  The  defendants 
went  into  possession  after  the  death  of  their 
father,  and  subsequently  this  action  was 
brought. 

The  plaintiffs'  counsel  insisted  that  they 
were  entitled  to  recover,  on  the  following 
grounds. 

1.  That  the  devisee,  Jonathan  Horton,  took 
a  fee  by  implication,  although  the  word  "heirs," 
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or  any  equivalent  words,  were  *not  in  [*1 67 
the  devise;  but  he  being  charged  with  a  legacy 
and  debts  took  as  a  purchaser. 

2.  That  the  limitation  over  to  the  heirs  of 
John  Budd  Horton,  was  void,  being  on  the  in- 
definite failure  of  issue,  which  was  too  remote. 

8.  That,  as  John  Budd  Horton  was  living  at 
the  death  of  the  devisee,  Jonathan  Horton,  he 
(John  B.)  had  at  that  time  no  heirs,  and  the  de- 
fendants, therefore,  could  not  take  under  the 
will  as  heirs  of  John  B. 

4.  That,  at  all  events,  the  estate  reverted  to 
the  heirs  of  the  testator  on  the  decease  of  the 
devisee,  as  John  B.  could  not,  in  any  event, 
have  heirs  till  his  death;  and  until  that  event 
the  defendants,  his  children,  could  not  take. 

The  circuit  judge  decided  that  these  propo- 
sitions were  not  well  founded,  and  that  the  de- 
fendants, as  children  of  John  Budd  Horton, 
were  entitled  to  the  premises,  and  the  plaint- 
iffs' counsel  excepted ;  and  the  jury,  under  the 
direction  of  the  judge,  found  a  verdict  for  the 
defendants,  which  the  plaintiffs  now  moved  to 
set  aside  on  a  bill  of  exceptions. 

Mr.  N.  Westcott,  for  plaintiffs. 

Mr.  T.  McKissock,  for  defendants. 

By  the  Court,  Beardsley,  J.  The  devisee 
Jonathan  Horton,  took  a  fee  by  implication, 
under  his  father's  will,  being  thereby  charged 
personally  with  the  payment  of  debts  and  a 
legacy,  in  respect  to  the  land  devised. 

Spraker  Van  Alstyne,  18  Wend.,  200,  and 
cases  referred  to. 

The  devise  over  to  "  the  heirs  of  John  B. 
Horton,"  was  upon  the  contingency  that  Jon- 
athan, the  first  devisee,  "  should  die  without 
issue  at  his  decease."  This  was  a  good  execu- 
tory devise.  These  words  do  not  import  an  in- 
definite failure  of  issue,  but  a  failure  at  the 
death  of  the  first  taker.  Such  a  limitation  is 
not  within  the  rule  against  perpetuties.  If  the 
devise  is  ever  to  take  effect,  it  will  do  so  at  the 
expiration  of  the  life  of  the  first  devisee,  and 
the  estate  is  certain  to  vest  somewhere,  abso- 
lutely, *at  that  time.  It  can  only  be  [*168 
necessary  to  state  this  principle;  it  is  too  well 
settled  to  admit  of  discussion.  4  Kent,  271-281, 
where  the  authorities  are  collected. 

At  the  death  of  Jonathan  Horton,  the  first 
devisee,  his  brother,  John  Budd  Horton,  was 
living.  Jonathan  left  no  issue  at  his  decease. 
Upon  the  words  of  the  will,  therefore,  the  land 
was  to  "  be  equally  divided  amongst  the  heirs 
of  John  Budd  Horton."  But  he,  John  B.,  was 
then  living  and,  in  strictness,  no  one  can  be 
heir  to  another  person  until  his  decease — nemo 
est  hceres  mventis. 

One  may,  however,  take  as  a  purchaser,  by 
the  description  of  "  heir,"  while  his  ancestor 
is  living,  and  this  often  occurs  in  devises.  In 
construing  devises,  the  intention  and  object  of 
of  the  devisor  are  mainly  to  be  regarded ;  and 
any  words  or  description  which  denote  the 
devisee  with  reasonable  certainty,  are  suffi- 
cient. A  general  devise  to  the  heirs  of  A  who 
is  a  living  person,  but  not  referred  to  as  such, 
would  be" void;  for  while  A  lives,  no  one  can 
be  his  heir.  But  a  devise  to  the  heirs  of  A  who 
is  stated  in  the  will  to  be  now  living,  would 
indicate  with  sufficient  certainty  the  persons 
intended.  This  designation  would  plainly  re- 
fer to  such  persons  as  were  at  the  time  heirs 
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apparent  to  A — those  who  would  be  his  heirs 
if  he  should  then  die. 

A  devise  to  the  heirs  male  of  the  body  of  B 
now  living,  was  held  by  the  K.  B.  to  be  a  full 
description  of  the  son  of  B,  who  was  then  alive; 
and  it  was  adjudged  that  the  estate  vested  in 
him,  although  his  father  was  also  alive,  the 
words  "  now  living  "  being  a  sufficient  desig- 
nation of  the  person  who  was  to  take  under 
the  will.  James  v.  Richardson,  1  Vent. ,  334  ; 
T.  Jones,  97;  3  Keb.,  832;  Pollex.,  457;  8.  C., 
2  Lev.,  232.  This  judgment  was  reversed  in 
the  Exchequer  Chamber;  T.  Raym.,  330;  but 
the  judgment  of  reversal  was  reversed  in  the 
House  of  Lords,  and  that  of  the  K.  B.  affirmed. 
1  Eq.  Gas.  Abr.,  214;  Burehett  v.  Durdant,  2 
Vent.,  311;  Pollex.,  457;  1  P.  Wms.,  233. 

Where  the  will  recognizes  the  ancestor  as 
living,  and  makes  a  devise  to  his  heir,  eo  nom- 
ine, this  shows  that  the  term  was  not  used  in 
169*]  *its  strictest  sense,  but  as  meaning  the 
heir  apparent  of  the  ancestor  named.  The  case 
of  Ooodright  v.  White,  2  W.  BL,  1010,  was  such 
a  case,  and  was  decided  on  that  principle.  The 
testator  made  separate  bequests  in  his  will  to 
his  son  Richard  Brookine,  and  his  daughter 
Margaret  White;  then  follows  a  devise  of  cer- 
tain real  estate  to  said  R.  B.  and  his  heirs 
male,  and  to  the  heirs  of  the  daughter  Mar- 
garet. De  Grey,  Ch.  J.,  said,  "The  question 
is,  whether  here  is  a  sufficient  designation  of 
the  person,  to  make  the  son  of  Margaret  take 
as  her  heir,  living  the  mother."  And  he  adds: 
"  The  intention  of  the  testator  is  clear  that  the 
same  favor  should  be  extended  to  the  heirs  of 
Margaret,  as  to  the  heirs  of  the  body  of  Rich- 
ard. He  took  notice  that  his  daughter  was 
living,  by  leaving  her  a  term,  and  a  subsequent 
annuity;  and  meant  a  present  interest  should 
vest  in  her  heir,  that  is  her  heir  apparent,  dur- 
ing her  life." 

Darbison  v.  Beaumont,  1  P.  Wms.,  229,  af- 
firms the  same  principle.  This  case  was  first 
decided  in  the  Court  of  Exchequer,  which 
judgment  was  afterwards  affirmed  in  the  House 
of  Lords.  The  grounds  of  affirmance  are  stated 
at  page  232,  among  which  are  these:  "  That 
the  word  '  heir '  had,  in  law.  several  significa- 
tions; in  the  strictest,  it  signified  one  who  had 
succeeded  to  a  dead  ancestor;  but  in  a  more 
general  sense,  it  signified  an  heir  apparent, 
which  supposed  the  ancestor  to  be  living." 

That  the  testator,  by  his  will,  took  notice 
that  "  the  ancestor  was  living  at  that  time,  and 
gave  her  a  legacy  and,  therefore,  could  not  in- 
tend that  the  first  son  should  take  strictly  as 
heir,  which  was  impossible  if  she  was  living, 
but  as  heir  apparent  he  might."  And  "  that 
by  this  construction,  every  part  of  the  will 
would  stand  and  be  consistent;  and  the  word 
'  heir  '  would  be  also  taken  in  a  sense  that  the 
law  allowed  of."  Crui.  Dig.  Devise,  ch.  10, 
sec.  81;  Ram,  Wills,  51.  58;  1  Pow.  Dev.  309- 
818;  2  Id.,  599,  n.;  Bac.  Abr.  Heir  and  Ances- 
tor, B;  Loveday  v.  Honking.  Ambl..  273;  Bouv. 
L.  Die.  Heir;  Doe  v.  Perratt,  5  Barn.  &  C.,  48. 

The  will,  in  the  present  case,  recognized 
17O*J  John  Budd  Horton  *as  a  person  then 
in  life,  thereby  showing  that  the  designation 
of  his  heirs  as  devisees,  could  not  mean  those 
who  were  strictly  such.  Understood  in  that 
sense,  the  will  would  be  absurd  and  contra- 
dictory. It  would  contain  a  devise  to  persons 
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as  having  already  succeeded  to  a  deceased  an- 
cestor as  his  heirs,  while  the  same  will  assert- 
ed that  the  ancestor  was  still  in  life,  and  con- 
tained a  devise  to  him.  Such  an  absurdity 
should  be  avoided.  A  more  reasonable  con- 
struction should  be  put  upon  the  words  used 
by  the  testator;  one  which  avoids  what  is  ab- 
surd and  gives  effect  to  the  will.  The  words 
"heirs  of  John  Budd  Horton,"  may  well  be 
understood  as  meaning  his  children.  In  com- 
mon language,  children  are  so  called  in  the 
lifetime  of  their  father,  and  they  are  his  heirs 
apparent.  This  construction  gives  effect  to  the 
devise,  and,  I  cannot  doubt,  is  according  to 
what  the  testator  really  intended.  A  new  trial 
should  be  denied. 
New  trial  denied. 

11  Hun' «• : « 


GIBBONS  «.  GOUVERNEUR. 

Statutes  against-Horse  Races — Exception  as  to 
Courses  in  Queens  County— Wagers  Illegal 
and  Void — Contract  for  Sweepstakes,  Id. 

The  provision  in  the  Act  of  1821.  p.  175.  sec.  1,  con- 
tinued by  subsequent  Acts,  exempting  regulated 
courses  in  the  County  of  Quecus,  from  the  provis- 
ions and  penalties  of  the  statute  against  horse-rac- 
ing1, does  not  render  valid  a  wager  or  bet  upon  a 
race  run  upon  such  courses ;  but  such  beta  are,  not- 
withstanding, Illegal  and  void. 

A  contract  by  several  parties  agreeing  among 
themselves  that  each  shall  provide  a  norse  and  run  a 
race  called  a  sweepstakes — each  unsuccessful  com- 
petitor to  pay  a  sum  of  money,  and  any  party  to  the 
agreement  who  does  not  finally  compete  to  pay  a 
less  sum,  the  whole  to  belong  to  the  winner— is  void 
in  all  its  parts,  and  an  action  by  the  winner  for  the 
forfeit  against  a  party  who  declines  to  compete, 
cannot  be  sustained. 

Citations-7  Cow.,  252 ;  Chit.  Cont..  495,  692,  712, 
Am.  ed.  1842 ;  4  Johns..  42« ;  10  Johns.,  406 ;  IB.  3., 

Ufa,  r,7u',  sct-s.  i,  r,,  s,  •>,->  ;,s :  st.-ph.  .v.  /•..  -J7.;'.> :  i  u.  i.. 

1813,  p.  222 ;  Laws,  1821.  p.  175 ;  1828.  p.  86:  1834.  p.  79. 

ERROR  from  the  Superior  Court  of  the  City 
of  N.  Y.  Gibbons  sued  Gouverneur  in  the 
court  below  in  assumpsit,  upon  an  agreement 
relating  to  a  horse-race,  to  be  run  on  the  Union 
Course  in  Queens  Co.  The  agreement  was  con- 
tained or  referred  to,  in  an  entry  made  in  a 
book  kept  by  the  proprietors  of  the  course, 
called  the  "  Sweepstake  book  of  the  Union 
Course,"  in  the  following  words: 

*"  Spring  meeting,  1889.  We  the  [*171 
subscribers  agree  to  run  a  sweepstake,  mile 
heats,  spring  1839,  with  colts  and  fillies  dropt 
in  1836.  Entrance  $1.000;  forfeit  $250.  The 
second  in  the  race  to  receive  back  stakes;  four 
or  more  to  make  a  race,  and  to  close  1st  Janu- 
ary. 1837.  (1)  8.  L.  Gouverneur  flue  defend- 
ant], names  produce  of  Geraneum.  by  Barefoot ; 
(2)  Robert  L.  Stevens,  names  produce  of  Black 
Maria,  by  Gohanna;(8)  John  C.  Stevens,  names 
produce  of  Celeste  and  Shark ;  (4)  William  Gib- 
bons [plaintiff],  names  Mariner,  by  Shark,  out 
of  Bonnets  of  Blue." 

The  import  of  the  agreement  was  proved  to 
be,  that  each  subscriber  who  should  compete 
in  the  race,  should  contribute  $1.000:  and  that 
such  of  the  subscribers  as  should  not  ultimate- 
ly compete  should  pay  $250  a«  a  forfeiture  for 
not  running,  and  that  the  winning  party  should 
receive  the  aggregate  amount  of  the  contribu- 
tions and  forfeitures,  except  that  the  one 
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whose  horse  was  second  in  the  race,  was  to  re- 
ceive back  his  stakes;  that  unless  four  at  least 
became  parties  to  the  agreement,  it  was  void; 
and  that  the  period  within  which  individuals 
could  become  parties  ended  January  1,  1837. 

The  race  was  run  in  the  spring  of  1839,  two 
horses  only  starting,  that  of  the  plaintiff  and 
the  one  belonging  to  Mr.  R.  L.  Stevens.  The 
plaintiff  won. 

Considerable  evidence  was  given  to  show 
that  the  defendant  actually  became  a  party  to 
the  agreement  by  authorizing  his  name  to  be 
put  to  it,  and  had  so  admitted;  and  that  every- 
thing was  done  according  to  the  usage  in  such 
cases.  The  plaintiff  claimed  to  recover  the 
$250  forfeit.  When  the  plaintiff  rested,  the  de- 
fendant objected  to  a  recovery  on  the  grounds, 
among  others,  that  the  contract  was  void  as 
being  contrary  to  the  Statute  against  Horse- 
racing,  and  the  Statute  against  Betting  and 
Gaming. 

The  court  declared  its  opinion  to  be,  that  the 
contract  was  within  the  provisions  of  the  last 
named  statute  and  was  void,  and  with  that 
opinion  left  the  case  to  the  jury,  who  found  a 
verdict  for  the  defendant. 
172*]  *The  plaintiff's  counsel  excepted, 
and  a  bill  of  exceptions  was  signed  and  sealed. 

Mr.  J.  Prescott  Hall,  for  plaintiff  in 
error. 

Mr.  J.  Humphrey,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  At  common 
law,  horse  racing  for  bets,  as  well  as  wager 
contracts  upon  most  subjects,  were  legal.  Van 
VaUcenburgh  v.  Torrey,  7  Cow.,  252;  Chit. 
Cont.,  495,  712,  Amer.  ed.  1842;  Sunn  v. Biker, 
4  Johns.,  426;  Uampbett  v.  Richardson,  10  Id., 
406.  But  the  statute  makes  "All  running, 
trotting  or  pacing  of  horses,  or  any  other  ani- 
mals, for  any  bet  or  stakes,  in  money,  goods, 
or  other  valuable  thing,  or  for  any  reward  to 
be  given  to  the  owner  or  rider  of  any  animal 
which  shall  excel  in  speed,  excepting  such  as 
are  by  special  laws  for  that  purpose  expressly 
allowed"  *  *  *  "common  and  public  nuisances 
and  misdemeanors,  and  all  parties  concerned 
therein,  either  as  authors,  betters,  stakers, 
stakeholders,  judges  to  determine  the  speed  of 
the  animals,  riders,  contrivers  or  abettors 
thereof,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  fine  not  ex- 
ceeding five  hundred  dollars,  or  by  imprison- 
ment not  exceeding  one  year."  1  R.  S.,  672, 
sees.  55,  56.  In  addition  to  this  they  are  also 
subjected  to  various  penalties  and  forfeitures, 
as  is  specified  in  the  succeeding  sections.  Sees. 
57,  58.  These  sections  do  not,  in  terms,  make 
the  wager  contract  void,  but  it  would  be  so 
upon  the  plain  principle  that  it  requires  the 
performance  of  an  act  which  the  law  declares 
to  be  illegal,  and  brands  as  a  public  nuisance. 
Chit.  Cont.,  692;  Steph.  N.  P.,  2739. 

Another  section  of  the  statute,  however,  ap- 
plies in  express  terms  to  such  cases,  and  de- 
clares that  "all  wagers,  bets  or  stakes,  made 
to  depend  upon  any  race,  or  upon  any"  *  *  * 
"contingent  event  whatever,  shall  be  unlaw- 
ful," and  "all  contracts  for  or  on  account  o€ 
any  money  or  property,  or  thing  in  action  so 
wagered,  bet  or  staked,  shall  be  void."  1  R.  S., 
662,  sec.  8. 

The  agreement  between  these  parties  was  a 
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wagering  contract;  *the  $250  being  [*173 
put  at  hazard  upon  events  then  uncertain  and 
contingent.  If  the  defendant  failed  to  run  the 
race,  he  was  to  forfeit  that  sum;  and  if  the  race 
was  won  by  the  plaintiff,  he  was  to  receive  the 
money.  There  was  to  be  a  failure  by  the  de- 
fendant and  a  successful  race  run  by  the  plaint- 
iff; botli  being  indispensable  to  his  title  to  the 
money.  The  race  was  to  be  a  sweepstakes,  the 
winner  would  take  all,  forfeits  included.  But 
the  race  must  be  won  by  the  plaintiff,  for 
without  this  he  could  not  recover.  His  right 
depends  upon  the  result  of  the  "race;"  that  re- 
sult was  a  "contingent  event;"  the  wager  was, 
therefore,  "void"  within  the  express  words  of 
this  section  of  the  statute. 

It  should  here  be  observed,  that  the  several 
sections  which  have  been  referred  to  point  to 
different  Acts.  (1)  Racing  for  a  bet  is  declared 
to  be  a  nuisance,  and  indictable  as  such.  Sec. 
55.  (2)  Wagers,  bets  and  stakes,  upon  the  re- 
sult of  a  "race"  or  any  other  "contingent 
event,"  are  "unlawful"  and  "void."  Sec.  8. 

Both  of  these  sections  apply  directly  to  such 
a  case  as  this  seems  to  be,  and  the  plaintiff 
cannot  possibly  recover,  unless  racing  on  the 
Union  Course  in  Queens  Co.,  and  wagers 
thereon,  are  excepted  from  the  general  law  on 
the  subject. 

So  far  as  respects  the  present  question,  the 
Act  of  March  19,  1802,  1  R.  L.  of  1813,  p.  222, 
contained  provisions  similar  to  those  in  the 
Revised  Statutes  of  1830,  which  have  been  re- 
ferred to.  That  Act  made  racing  for  bets  a 
misdemeanor,  and  declared  that  all  contracts 
concerning  such  bets,  or  depending  on  any 
such  race,  should  be  adjudged  void  in  law. 
Sees.  1,  5.  But  by  an  Act  passed  in  1821,  "The 
training.pacing, trotting  and  running  of  horses, 
upon  regulated  courses,  and  upon  private 
property,  in  the  County  of  Queens,  were  "de- 
clared to  be  exempted  and  freed, for  and  during 
the  period  of  five  years  from  the  passing  of  this 
Act,  from  the  provisions  and  penalties  of  the 
Act"  of  1802  before  mentioned.  L..  1821,  p. 
175. 

Let  it  here  be  particularly  noticed,  that  this 
statute  does  not  touch  the  contract  for  a  wager, 
bet  or  stake,  and  make  that  obligatory  on  the 
parties,  but  simply  provides  that  the  act  of 
racing  for  bets,  on  such  courses  iu  Queens  Co. 
as  are  referred  to,  shall  not  be  public  offenses 
and  punishable  as  such;  nor  shall  *the  [*1 74 
parties  to  such  races  or  bets  be  subject  to  the 
penalties  and  forfeitures  specified  in  the  Act  of 
1802.  This  does  not  make  the  betting  contract 
legal,  but  leaves  it  as  it  was  before,  under  the 
Act  of  1802,  absolutely  void. 

This  exemption,  in  favor  of  Queens  Co., 
from  the  criminal  and  penal  provisions  of  the 
general  law  of  the  State,  was  extended  and  con- 
tinued for  a  further  term  of  ten  years,  by  an 
Act  passed  in  1826.  L.,  1826,  p.  86.  Then 
came  the  Revised  Statutes  of  1830,  which  rec- 
ognize this  exception  in  favor  of  Queens  Co. ; 
for  while  they  declare  in  general  terms,  that 
all  racing  for  bets  shall  be  public  nuisances, 
they  except  "such  as  are  by  special  laws  for 
that  purpose  expressly  allowed."  1  R.  S.,  672, 
sec.55.  Thus  the  exemption  in  favor  of  Queens 
Co.  stood  from  1830  to  1834,  when  another  Act 
was  passed  which  extended  the  exemption  for 
a  farther  term  of  fifteen  years.  L.,1834,  p.  79. 
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The  point  excepted  to,  assumes  that  the 
Union  Course  was  a  privileged  course  under 
the  Act  of  1821,  it  was,  therefore,  legal  to  race 
upon  it  for  bets  or  stakes. 

But  wager  contracts  upon  such  races  have 
At  all  times  been  void,  since  the  passage  of  the 
Act  of  1802.  Parties  may  bet  on  races  to  be 
run  on  "regulated  courses,  and  upon  private 
property  in  the  County  of  Queens,"  and  such 
races  may  be  run  with  absolute  impunity.  No 
offense  is  thereby  committed,  nor  penalty  or 
forfeiture  incurred.  But  there  is  nothing  in 
any  of  these  statutes  which  makes  a  wager 
contract  on  such  a  race  legal,  or  which  will 
permit  it  to  be  enforced  in  a  court  of  law.  It 
may  be  performed  if  the  parties  to  it  think 
proper  to  do  so;  but  that  is  their  concern,  for 
at  law  the  contract  is  void  under  the  very 
words  of  the  statute,  as  depending  upon  a 
"race,"  and  as  a  "contingent  event." 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 3  Denio,  343 ;  81  N.  Y..  544 ;  24  Mich.,  444. 


175*]*THOMPSON  &  BOYNTON 

v. 

SAYRE. 

Exemption  of  Non- Residents  from  Arrest  for 
Debt — Short  Summons  or  Attachment,  Proper 
Process — Adjournment — Action  by  Physician 
for  Fees. 

8incethe  passage  of  the  Act  exempting  non-resi- 
dents of  the  State  from  arrest  for  debt,  Stat.  1840, 
p.  130,  sec.  1,  a  short  summons  or  attachment  is  the 
proper  process  against  such  non-residents,  when 
flued  before  a  justice  of  the  peace ;  and  any  other 
process  would  be  void.  The  doubt  upon  that  ques- 
tion in  Dow  v.  Stall,  5  Hill.  186,  resolved. 

On  the  return  of  a  summons  or  attachment,  if  the 
defendant  refuses  to  plead,  the  justice  may,  on  his 
own  motion  or  on  the  application  of  the  plaintiff, 
adjourn  the  cause  not  exceeding  eight  days.  The 
case  of  Fanning  v.  Trowbridge,  5  Hill.  428,  limited, 
so  as  to  consist  with  this  rule. 

A  phys/cian.  in  a  suit  to  recover  for  his  services, 
need  not  produce  his  license. 

Citations— 2  R.  8..  237, 228.  233,  sees.  13, 17.  47,  67-69, 
p.  238,  art.  5 :  Laws.  1831,  p.  396,  sees.  1,  2  ;  403.  sees. 
30, 31,  33 ;  Laws.  1840.  p.  120,  sec.  1 ;  4  Moody  &  P.,  341. 
-351 ;  1  Hill,  332;  5  Hill.  188,  438;  24  Wend.,  15,  24,  29. 

ERROR  to  the  Chemung  C.  P.  Thompson 
&  Boynton,  July  31,  1844,  made  an  appli- 
cation in  writing  to  a  justice  for  an  attachment 
against  the  goods,  etc.,  of  Sayre,  which  was 
accordingly  issued,  returnable  the  third  day  of 
August  following.  It  was  served  on  the  first 
day  of  August,  and  the  parties  appeared  on 
the  return  day.  It  was  admitted  that  the  de- 
fendant was  proceeded  against  by  attachment 
on  the  ground  that  he  was  a  resident  of  the 
State  of  Pa.  The  defendant  objected  to  the 
regularity  of  the  attachment,  and  asked  to  have 
it  discharged;  which  motion  was  denied.  The 
plaintiffs  then  declared  on  the  common  counts 
and  for  professional  services  rendered  by  them 
as  physicians,  and  for  medicines  furnished  at 
the  defendant's  request.  The  cause  was  ad- 
journed, on  the  plaintiff's  motion,  to  the  6th 
day  of  the  same  month,  the  defendant  not  in- 
terfering otherwise  than  to  object  to  further 
proceedings  for  want  of  Jurisdiction.  On  the 
adjourned  day  the  plaintiffs  appeared;  the  de- 
fendant appeared  bv  attorney,  who  objected 
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to  the  plaintiffs'  proceeding  and  then  left  the 
room. 

The  plaintiffs  then  proved  that  they  had  at- 
tended the  defendant's  family  as  physicians, 
produced  their  account  book,  and  after  giving 
the  proof  required  to  make  it  evidence,  had  the 
defendant's  account  read  therefrom  to  the  jus- 
tice, and  also  proved  that  the  charges  were 
reasonable.  They  further  proved  the  defend- 
ant's admission  that,  they  had  as  physicians  at- 
tended his  child  when  ill;  but  they  did  not 
produce  any  license  *to  practice  physic  [*176 
or  surgery.  The  justice  rendered  a  judgment 
for  the  plaintiffs  for  $15.94.  besides  costs, 
which  the  C.P.  reversed  on  certiorari,  for  errors 
of  the  justice  ' 'in  matters  of  law,"  as  was  stated 
in  the  record  in  that  court. 

Mr.  E.  P.  Brooks,  for  plaintiffs  in  error. 

Messrs.  Gray  and  Hathaway,  for  defend- 
ant in  error. 

By  the  Court,  Jewett,  J.  The  first  ques- 
tion presented  in  this  case  is:  can  a  suit  in  a 
justice's  court  to  recover  a  demand  arising 
upon  contract  be  regularly  commenced  against 
a  defendant,  resident  of  another  State,  by  at- 
tachment? 

The  Revised  Statutes  provide  that  "No  per- 
son shall  be  proceeded  against  by  summons 
out  of  the  county  in  which  he  resides."  2  R. 
S.,  227,  sec.  13.  The  17th  section  of  the  same 
title  provides,  that  the  first  process  against  a 
non-resident  of  the  county  should  be  oy  war- 
rant. This  provision  was  changed  by  the  Act 
to  Abolish  Imprisonment  for  Debt.  Sess.  L. 
1831,  396,  sees.  1,  2.  By  that  Act  the  process 
by  warrant  for  the  recovery  of  any  debt.  etc.. 
against  any  person,  a  resident  of  this  State, 
and  against  any  person  who  had  been  such 
resident,  for  at  least  one  month  previously, 
was  abolished. 

The  30th  section  of  that  Act,  p.  403,  pro- 
vided that  no  execution,  issued  upon  any  judg- 
ment rendered  by  a  justice  of  the  peace,  etc., 
upon  any  demand  arising  upon  contract,  etc., 
should  contain  a  clause  authorizing  an  arrest 
or  imprisonment  of  the  person  against  whom 
issued,  unless  it  should  be  proved,  etc.  1.  That 
the  person  against  whom  the  same  should  is- 
sue had  not  resided  in  this  State  for  the  space 
of  thirty  days,  immediately  preceding  the  com- 
mencement of  the  suit  in  which  such  judgment 
was  rendered,  etc.;  or  2.  That  judgment  was 
for  money  collected  by  a  public  officer;  or  8. 
For  official  misconduct  or  neglect  of  duty;  or 
4.  For  damages  for  misconduct  or  neglect  in 
any  professional  employment. 

The  31st  section  provides  that  no  warrant 
should  issue  against  any  defendant  in  any  case 
in  which  an  execution  on  the  judgment  re- 
covered *could  not  be  issued  against  [M  77 
the  body  of  such  defendant.  The  82d  section 
provides,  that  "Whenever,  by  the  provisions 
of  the  81st  section  no  warrant  can  insue,  and 
the  plaintiff  shall  be  a  non  resident  of  the  coun- 
ty," and  shall  make  the  proof,  etc.,  "now  re- 
quired by  law  to  entitle  him  to  a  warrant," 
"the  justice  shall  issue  a  summons,  which  may 
be  made  returnable  not  less  than  two  nor  more 
than  four  days  from  the  date  thereof."  etc. 
The  83d  section  provides,  that  "Whenever,  by 
the  provisions  of  the  80th  section  of  this  Act, 
no  warrant  can  issue,  and  the  defendant  shall 
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reside  out  of  the  county,  he  shall  be  proceeded 
against  by  summons  or  attachment,  returnable 
not  less  than  two  nor  more  than  four  days 
from  the  date  thereof,  which  shall  be  served 
at  least  two  days  before  the  time  of  appear- 
ance mentioned  therein;  and  if  such  defend 
ant  be  proceeded  against  otherwise,  the  justice 
shall  have  no  jurisdiction  of  the  cause."  It  is 
seen  by  this  section  of  the  Act,  that  a  short 
summons  or  attachment  was  provided  for  as 
the  process  by  which  a  suit  could  be  com- 
menced in  the  case  in  which  a  warrant  was 
authorized  by  the  provision  of  the  Revised 
Statutes  first  referred  to,  2  R.  S.,  228,  sec.  17, 
»'.  «.,  "when  the  defendant  is  a  non  resident  of 
the  county. "  The  Revised  Statutes  have  not 
In  terms  provided  any  process  by  which  a  suit 
could  be  commenced  in  a  justice's  court  against 
a  non-resident  of  this  State,  except  under  the 
description  of  a  non-resident  of  the  county, 
which  I  cannot  doubt  includes  all  persons  re 
siding  out  of  the  county,  whether  in  this  or 
any  other  State. 

It  is  undoubtedly  true  that,  under  the  pro- 
visions of  the  Act  of  1831,  a  non-resident  of 
the  State  could  not  be  proceeded  against  by 
summons  or  attachment,  as  the  Act  (sees.  30, 
81)  provided  a  warrant  as  the  process  by  which 
a  suit  in  a  justice's  court  might  be  commenced 
against  such  persons,  and  the  provision  ex- 
tended to  such  persons  coming  into  this  State 
who  had  not  resided  here  for  one  month.  The 
83d  section  did  not  authorize  the  process  by 
summons  or  attachment  against  any  person, 
provided  for  by  the  30th  section.  Then  came 
the  Act  of  1840,  Sess.  L.  1840,  p.  120,  sec.  1, 
which  provides  that  so  much  of  the  Act  of 
1831,  as  declares  that  the  provisions  in  the  1st 
section  thereof,  shall  not  extend  to  any  per- 
son who  shall  not  have  been  a  resident  of  this 
178*]  *State  for  at  least  one  month  previous 
to  a  suit  commenced  against  him,  is  hereby  re- 
pealed. That  part  of  the  Act  of  1831,  which 
contained  such  declaration,  was  the  30th  sec- 
tion. After  the  passage  of  the  Act  of  1840, 
therefore,  there  remained  no  process  by  which 
a  suit  could  be  commenced  against  a  non  resi- 
dent of  this  State,  unless  it  is  provided  for  by 
the  33d  section  of  the  Act  of  1831.  By  the  1st 
section  of  that  Act  no  person  could  be  arrested, 
etc.;  this  was  qualified  by  the  30th  section, 
which  declared  that  all  persons  not  residents 
of  this  State,  and  who  had  not  resided  here  for 
one  month,  might  be  arrested,  etc.  The  Act 
of  1840,  repealed  so  much  of  section  30th,  as 
authorized  the  arrest  of  a  non-resident  of  this 
State;  that  qualification  or  exception  being 
stricken  out  of  the  30th  section,  there  remained 
no  provision  authorizing  the  arrest  of  any  per- 
son for  debt.  Then  comes  the  83d  section, 
which  we  have  seen  provided  for  a  summons 
or  attachment  in  all  cases  where  the  defend- 
ant resides  out  of  the  county,  and  against 
whom  by  the  provisions  of  the  30th  section  no 
warrant  can  issue.  The  question  then  arises, 
what  effect,  if  any,  does  the  Act  of  1840  have 
upon  the  provisions  of  the  38d  section?  If  the 
provisions  of  the  30th  section,  providing  for  a 
warrant  against  a  non-resident  of  the  State  be- 
ing repealed,  are  to  be  regarded  as  though  they 
never  existed  in  the  section  with  reference  to 
this  suit,  then  there  is  no  difficulty  in  the  way 
in  holding  that  this  suit  was  regularly  com- 
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menced  by  attachment  under  the  38d  section. 
Thus  regarding  the  section,  the  application 
presented  a  case  where  by  the  provisions  of 
the  80th  section  no  warrant  could  issue.  The 
rule  which  Ld.  Ch.  J.  Tindal  laid  down  in  Key 
v.  Goodwin,  4  Moo.  &  P.,  341,  851,  and  which 
this  court  approved  in  Butler  v.  Palmer,  1  Hill, 
882,  is  this,  that  a  repealing  statute  has  the  ef- 
fect "to  obliterate  the  statute  repealed,  as  com- 
pletely from  the  records  of  Parliament  as  if  it 
had  never  passed,  and  that  it  must  be  consid- 
ered as  a  law  that  never  existed,  except  for  the 
purpose  of  those  actions  or  suits  which  were 
commenced,  prosecuted,  and  concluded  whilst 
it  was  an  existing  law."  I,  therefore,  hold, 
that  any  person  being  a  non-resident  of  the 
county  (and  a  non-resident  of  the  State  cornea 
within  that  description)  must,  when  sued  be- 
fore a  justice  *of  the  peace,  be  pro-  [*17J> 
ceeded  against  by  a  short  summons  or  attach- 
ment— and  that  any  other  process  would  be 
irregular  and  void.  I  am  aware  of  the  doubt 
suggested  by  J.  Bronson  in  Dowd  v.  Stvll,  5 
Hill,  186,  whether  a  non  resident  of  this  State 
could  be  sued  in  a  justice's  court  by  any  proc- 
ess under  the  statutes  as  they  now  stand;  but 
that  case  did  not  call  for  any  decision  of  the 
question,  and  it  is  not  pretended  to  be  decided 
there. 

The  next  point  in  the  case  is,  whether  the 
adjournment  granted  by  the  justice  was  irregu- 
lar or  erroneous.  The  defendant  in  error  in- 
sists that  as  there  was  no  issue  joined,  the 
cause  could  not  be  regularly  adjourned;  and 
the  case  of  Fanning  v.  Trowbridge,  5  Hill,  428, 
is  claimed  as  an  authority  to  sustain  the  point. 
I  do  not  so  understand  the  principle  decided 
by  that  case.  It  turned  upon  the  question  of 
the  authority  of  the  attorney  for  the  plaintiff 
to  appear  in  the  suit.  It  was  held  that  Gould 
failed  to  show  any  authority  to  appear,  and 
that  the  adjournment  on  Gould's  motion  was 
without  authority.  The  Statute  2  R.  8.,  238, 
sec.  47,  provides  that  at  the  first  appearance  of 
the  parties  before  the  justice,  the  pleadings  shall 
be  made  and  issue  joined,  and  when  both  par- 
ties have  appeared,  an  issue  shall  be  joined  be- 
fore any  adjournment  shall  be  had.  This  must 
be  understood  with  this  limitation,  that  the  de- 
fendant consents  to  plead;  unless  he  should 
plead  he  would  not  be  entitled  to  demand  an 
adjournment.  If  he  refuses  to  plead,  although 
he  has  appeared,  it  does  not  take  from  the  jus- 
tice the  authority  to  adjourn  the  cause,  given 
to  him  by  the  67th,  68th  and  69th  sections  of 
the  same  title.  By  the  67th  section,  the  jus- 
tice is  authorized  at  the  return  of  the  summons 
or  attachment,  etc..  in  his  discretion  to  ad- 
journ not  exceeding  eight  days,  with  or  with- 
out the  consent  of  the  parties.  By  the  68th 
section,  it  is  provided  that  the  justice  shall  in 
no  case  adjourn  a  cause  commenced  by  war- 
rant on  his  own  motion,  nor  in  any  suit  com- 
menced by  summons  or  attachment  at  any 
other  time  than  on  the  return  of  such  sum- 
mons or  attachment.  By  the  69th  section, 
it  is  provided  that  "At  the  time  of  the  return 
of  a  summons  or  attachment,  etc. ,  the  justice 
shall  on  the  application  of  the  plainiiff  ad- 
journ the  cause  to  some  day  to  be  fixed  by  the 
justice,  not  exceeding  eight  days;  but  shall 
*not  be  granted  unless  plaintiff  or  his  [*18O 
attorney  shall,  if  required  by  defendant,  make 
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oath  that  he  cannot  safely  proceed  to  trial. 
The  justice,  therefore,  has  power  to  adjourn, 
although  the  defendant  appears  and  no  issue 
is  joined,  in  cases  where  the  defendant  neg- 
lects or  refuses  to  plead,  as  he  did  in  this  case. 
I  think  there  was  no  error  or  irregularity  in 
the  adjournment.  The  justice  had  power  on 
his  own  motion  to  adjourn,  and  the  plaintiff 
also  had  the  right  on  his  motion  to  have  an 
adjournment  by  makiug  the  proof  prescribed, 
if  required  by  defendant,  and  as  it  was  not  re- 
quired, the  adjournment  was  regular. 

The  defendant  in  error  insists,  however,  that 
the  evidence  before  the  justice  was  not  suf 
flcient  to  sustain  the  judgment,  and  that  the 
C.  P.  decided  correctly  in  reversing  it  on  that 
ground.  The  plaintiffs  claimed  to  recover  un- 
der their  declaration  and  evidence,  for  profes- 
sional services  as  physicians, and  for  medicines 
furnished  the  defendant,  as  appears  by  their 
account  exhibited,  and  as  the  justice  says, 
"herewith  returned."  No  account  appears  in 
the  error  book  showing  the  character  of  the 
items  of  the  account,  and  the  evidence  tended 
to  prove  nothing  beyond  the  ordinary  services 
rendered  by  physicians  in  the  line  of  their  pro 
fession,  without  showing  any  particular  items 
charged  by  them.  It  is  insisted  that  the  plaint- 
iff was  bound  to  prove  that  they  were  regular- 
ly licensed  physicians,  and  not  having  made 
that  proof,  they  showed  no  right  to  recover  for 
services  rendered  as  such.  The  plaintiffs 
proved  that  the  defendant  retained  them  and 
received  their  services  as  such.  The  point  pre- 
sents the  question,  on  which  side  the  burden 
of  proof  lies.  The  late  J.  Cowen,  in  deliver- 
ing the  opinion  of  this  court  in  the  case  of 
McPherson  v.  Cheadett,  24  Wend.,  15,  24,  29, 
holds  that  a  license  is  presumed  until  the  con- 
trary is  shown.  Assuming  that  to  be  the  cor- 
rect rule  of  evidence  as  applicable  in  this  case, 
I  am  led  to  the  conclusion,  that  the  judgment 
of  the  C.  P.  should  be  reversed,  and  that  of  the 
justice  affirmed. (a) 

Mr  Justice  Beardsley  concurred. 
181*1  *The  Chief  Justice,  dissenting. 
The  fifth  article  of  the  Statute  relating  to  Jus- 
tices' Courts  provides  for  adjournments  in  va- 
rious cases  and,  among  others,  for  an  adjourn- 
ment by  the  justice  on  his  own  motion  ;  but 
nothing  is  said,  either  one  way  or  the  other, 
about  the  necessity  of  pleading  or  joining  an 
issue  before  the  adjournment  is  ordered.  2  R. 
8. ,  288,  art.  5.  That  is  regulated  by  the  4?th 
section,  p.  238,  which  provides,  that  the  plead- 
ings of  the  parties  shall  be  made,  and  the  issue 
joined,  at  the  time  of  the  first  appearance  of 
the  parties  before  the  justice;  "and  where 
both  parties  have  appeared,  an  issue  shall  be 
joined  before  any  adjournment  shall  be  had;  " 
except  in  the  case  of  a  warrant.  This  language 
is  too  explicit  to  leave  much  room  for  either 
doubt  or  construction  ;  and  as  it  is  not  quali- 
fied by  any  other  branch  of  the  statute.  I  think 
the  adjournment,  before  any  issue  had  been 
joined,  was  irregular,  and  that  the  judgment 
should,  for  that  cause,  be  reversed. 

Judgment  of  the  C.  P.  reversed,  and  that  of 
the  justice  affirmed. 

Cited  In— 2  Denio,  96 :  4  Denlo,  168 ;  12  Barb.,  25 :  41 
How.  Pr.,  86 ;  3  Daly,  461. 

(a)  Any  person  may  now  recover  for  attending  or 
prescribing  for  the  tick.  SUt.  1S44.  4O',  wo.  1. 
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Trespass — Pleading —  Variance  in  Justice  Court 
—Trial. 

In  trespass  for  breaking  and  entering  the  plaint- 
iff s  close,  "  and  then  and  there  "  taking  and  carry- 
ing' away  his  goods,  without  any  other  count,  the 
plaintiff  cannot  recover  upon  proof  of  the  taking 
only. 

In  actions  for  torts  the  plaintiff  may,  generally, 
recover  without  proving  the  whole  declare  tion.pro- 
vided  he  proves  so  much  of  it  as  would,  standing 
alone,  constitute  a  good  ground  of  action;  but 
where  the  part  not  proved  is  matter  of  description 
and  in  consequence  of  the  failure  to  prove  it.  there 
is  a  variance  between  the  evidence  and  the  allega- 
tion, such  Tariance  will  be  fatal.  Per  Brouson, 
Ch.  J. 

The  rule  that  pleadings  in  justices'  courts  are  to 
be  liberally  construed,  has  no  application  where  the 
question  is  one  of  variance  between  the  pleadings 
and  the  proof.  Per  Bronson,  Ch.  J. 

Citations-2  B.  &  Aid..  3«3 :  1  H.  BL.  555 ;  1  T.  R.. 
479;  1  Chit.  PL,  393,  ed.  1819.  «.d.  1837,  p.  447 ;  4  Pick., 
239 ;  2  Stark.  Ev.,  1442,  1571,  ed.  1826,  ed.  1842,  Vol.  2, 
p.  1106.  Vol.  1,  p.  465;  Bac.  Abr.,  tit.  Costa,  B;  1 
Freem.,  394.  case  611. 

ERROR  to  Onondaga  C.  P.  Howe  sued 
Willson  before  a  justice,  and  declared  for 
that  the  defendant  on, etc., with  force  and  arms 
broke  and  entered  the  plaintiff's  close  situate  at 
V.  in  the  County  of  O.,  and  then  and  there 
took  and  carried  away  the  plaintiff 'shorse.etc. 
Plea,  not  guilty.  The  plaintiff  recovered  be- 
fore *the  justice  $55  damages,  besides  [*182 
costs  ;  and  the  defendant  appealed.  On  the 
triul  in  the  C.  P.  the  plaintiff  gave  no  evidence 
of  a  breaking  of  his  close  ;  but  proved  that  the 
defendant  entered  the  close  of  another  man 
near  by  the  plaintiff's  and  took  and  carried 
away  the  plaintiff's  horse.  The  defendant  then 
moved  for  a  nonsuit, which  was  granted  on  the 
ground  that  the  proof  did  not  sustain  the  dec- 
laration. The  plaintiff  now  brings  error. 

Mr.  S.  C.  Parker,  for  plaintiff  in  error. 

Mr.  G.  F.  Comstock,  for  defendant  in  er- 
ror. 

By  the  Court,  Bronson,  Ch.  J.  In  actions 
for  torts  the  plaintiff  may,  as  a  general  rule, 
recover  without  proving  the  whole  declaration, 
provided  he  proves  so  much  of  it  as  would, 
standing  alone. constitute  a  good  ground  of  ac- 
tion. There  is  an  exception  to  the  rule  where 
the  count  contains  matter  of  description  and, 
in  consequence  of  proving  only  a  part,  the 
proof  does  not  correspond  with  the  allegation. 
There,  the  variance  will  be  fatal.  Rictutto  v. 
Salwey,  2  B.  &  Aid.,  868,  per  Abbott,  Ch.  J. 
The  plaintiff  might  well  recover  for  the  taking 
of  the  goods  without  proving  the  rest  of  the 
count ;  but  his  case  unfortunately  falls  within 
the  exception  to  the  rule.  The  allegation  is, 
that  the  taking  of  the  goods  was  part  of  a  tres- 
pass in  which  the  breaking  of  the  close  was  the 
principal  thing  ;  Taylor  v.  Cole,  1  H.  HI.,  555  ; 
and  that  the  taking  was  in  the  close.  This 
must  be  regarded  as  matter  of  description  ; 
and  it  is  not  only  unsupported  by  the  evidence, 
but  it  is  proved  to  be  false.  There  was  no  en- 
try into  the  plaintiff's  close,  and  the  Inking 
was  in  the  close  of  another  man.  Although 
the  taking  of  goods  is  in  its  nature  transitory, 
it  is  here  BO  coupled  with  the  breaking  of  the 
close,  which  IH  local,  that  both  an-  made  local; 
and  both  must  be  proved  as  laid.  Thereshould 
have  been  a  count  for  the  taking  alone.  In 
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Smith  v.  Males,  1  T.  R.,  479,  Buller,  J.,  in 
speaking  of  this  kind  of  action,  said,  the  gen- 
eral use  of  adding  the  second  count  is  this:  the 
first  charges  an  injury  done  to  the  land,  and 
183*]  taking  the  goods  there  ;  that  is  *in  its 
nature  local,  and  must  be  proved  where  laid. 
Then  the  reason,  and  almost  the  only  one,  of 
adding  the  second  count  is,  in  order  to  avoid 
the  locality  :  it  is  for  taking  goods  generally. 
That  is  of  a  transitory  kind,  and  may  be  sup- 
ported, though  the  taking  be  proved  to  be  else- 
where. Mr.  Chitty  lays  down  the  rule  in  nearly 
the, same  words.  1  Chit.  PL,  393,  ed.  1819  ; 
ed.  1837,  p.  447.  In  Ropp»  v.  Barker,  4  Pick., 
239,  although  it  was  not  absolutely  necessary 
to  dispose  of  the  question,  the  reporter  under- 
stood the  point  to  be  decided,  that  in  trespass 
quare  dausum  fregit  and  taking  goods,  the 
plaintiff  cannot  recover  for  the  taking  only, 
unless  he  has  a  count  adapted  to  that  particu- 
lar injury.  And  see,  2  Stark.  Ev..  1442, 1571, 
«d.  1826  ;  ed.  1842,  Vol.  2,  p.  1106  ;  Vol.  1, 
p.  465.  We  are  referred  to  a  passage  in  Bac. 
Abr.,  tit.  Costs,  B,  as  laying  down  a  different 
•doctrine.  But  the  counsel  is  mistaken.  The 
authority  cited  by  Bacon  is  1  Freem.,  394,  case 
511.  The  case  was  this  :  in  trespass  quod  do- 
mum  fregit  et  bona  asportamt,  as  to  the  domum 
fregit  the  defendant  was  found  not  guilty,  but 
to  the  taking  away  of  the  goods,  guilty  ;  and 
damages  were  assessed  to  fifteen  shillings.  It 
was  held  that  the  plaintiff  was  entitled  to  costs; 
and  this  was  the  only  point  decided.  No  ques- 
tion was  made  whether  the  jury  could  proper- 
ly find  such  a  verdict ;  and  besides,  for  aught 
,  that  appears  there  was  a  general  count  for  the 
asportavit  of  the  goods,  without  any  charge  of 
breaking  the  close.  I  conclude,  that  in  tres- 
pass for  breaking  and  entering  the  plaintiff's 
close,  "and  then  and  there"  taking  and  carry- 
ing away  his  goods,  without  any  other  count, 
the  plaintiff  cannot  recover  on  proof  of  the  tak- 
ing only.  This  is  a  still  stronger  case,  for 
here  it  appears  that  the  taking  was  in  the  close 
of  another  man.  That  makes  the  variance 
more  striking. 

The  plaintiff  relies  on  the  rule,  that  the  plead- 
ings in  justices'  courts  are  to  be  liberally  con- 
strued ;  but  the  rule  has  nothing  to  do  with 
this  case.  There  is  no  defect  in  the  declara- 
tion, either  in  form  or  substance.  The  diffi- 
culty is,  that  the  declaration  is  not  supported 
by  the  proof  ;  and  for  that  reason  the  plaintiff 
was  properly  nonsuited. 

Judgment  affirmed. 


Applied-3  N.  Y.,  155. 
Cited  in-80  N.  Y.,  411 ;  5  Barb.,  382,  555 ; 
279;  30  How.  Pr.,  27. 
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*HOMAN  ET  AL. 

c. 
BRINCKERHOFF. 


Attachment — Bond  on — What  not  Sufficient — 
Seizure  on  Process  Void  for  Insufficient  Bond — 
Constable  a  Trespasser — No  Action  lies  on  Bond 
for  its  Release. 

The  provision  requiring  a  bond  to  be  executed  as 
one  of  the  conditions  to  the  issuing:  of  an  attach- 
ment, Laws  of  1831,  p.  404,  sec.  35,  is  not  satisfied  by 
the  execution  of  a  covenant  to  pay  $100,  or  to  pay 
all  damages  and  costs,  etc. ;  and  where  only  such  a 
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covenant  is  executed,  the  justice  does  not  acquire 
any  jurisdiction  to  issue  an  attachment. 

where  a  constable  upon  an  attachment  which  was 
void  for  the  reason  that  no  sufficient  bond  had  been 
given,  seieed  property  which  was  claimed  by  a 
stranirer.  who  procured  the  same  to  be  given  up 
upon  executing:  the  bond  required  in  such  case  by 
2  R.  8..  231,  sec.  33;  held,  that  the  plaintiff,  being-  a 
trespasser  in  taking-  the  property,  could  not  main- 
tain an  action  on  such  bond. 

Citations— Laws,  1831,  p.  404,  sec.  35 ;  2  Hill,  616 ;  2 
R.  S..  231.  sec.  33. 

TERROR  to  the  Dutchess  C.  P.  Brinckerhoff 
-Ed  sued  Homan  &  Roman,  before  a  justice, 
and  declared  in  debt  on  bond  in  the  penal  sum 
of  $36.14.  After  reciting  that  certain  property 
had  been  seized  on  attachment  issued  by  a  jus- 
tice in  favor  of  Brinckerhoff  against  one  Davis, 
which  property  was  claimed  by  the  defendant 
William  Homan, the  condition  of  the  bond  was, 
that,  in  a  suit  to  be  brought  on  the  bond  with- 
in three  months,  the  claimant  would  establish 
that  he  was  the  owner  of  the  property  at  the 
time  of  the  seizure,  and  in  case  he  failed  to  do 
so  that  he  would  pay  the  value  of  the  goods 
with  interest.  2  R.  S.,  231,  sec.  33.  The  de- 
fendants pleaded  the  general  issue,  and  other 
pleas  not  important  to  notice.  The  justice  gave 
judgment  for  the  plaintiff,  and  the  defendants 
appealed.  On  the  trial  in  the  C.  P.  it  appeared, 
that  the  attachment  issued  on  the  ground  that 
Davis  was  about  to  remove  or  dispose  of  his 
property,  with  intent  to  defraud  his  creditors; 
and  on  issuing  the  attachment  the  justice  took 
from  the  plaintiff  Brinckerhoff  and  a  surety  a 
writing.underseal.as  follows:  "We  jointly  and 
severally  promise  to  pay  to  I.  Davis  the  sum  of 
one  hundred  dollars.or  pay  to  him  all  damages 
and  costs  he  may  sustain  by  reason  of  the  issuing 
of  an  attachment  this  day  applied  for  by  B.  H. 
B.,if  he  fail  to  recover  judgment  thereon;  and  if 
judgment  be  recovered,  the  plaintiff  will  pay 
the  defendant  all  moneys  which  shall  be  re- 
ceived by  him  from  *any  property  lev-  [*185 
ied  on  by  the  said  attachment  over  and  above 
the  amount  of  such  judgment.and  interest  and 
costs  thereon."  On  the  return  day  of  the  at- 
tachment the  parties  appeared,  and  Davis,  by 
William  Homan  as  his  attorney,  pleaded  the 
general  issue  to  the  plaintiff's  declaration.  The 
justice  gave  judgment  for  the  plaintiff  in  that 
suit.  Afterwards,  and  before  execution  was  is- 
sued, Homan  with  his  surety  gave  the  bond  on 
which  this  suit  was  brought.  The  defendants 
insisted  that  the  justice  did  not  acquire  juris- 
diction to  issue  the  attachment ;  and  conse- 
quently that  the  plaintiff  could  not  recover. 
The  court  overruled  the  objection, and  decided 
that  the  plaintiff  was  entitled  to  recover.  Ver- 
dict and  judgment  accordingly.  The  defend- 
ants now  bring  error. 

Mr.  O.  T.  Coffin,  for  the  plaintiffs  in  error, 
cited  2  Hill,  616;  3'Cow.,  206;  3  Cai.,  129. 

Mr.  3.  L.  De  Long?,  for  defendant  in  error. 

By  the  Court,  Bronson,  Ch.  J.  The  statute 
under  which  the  plaintiffs  proceeded  against 
Davis  provides,  that  before  any  attachment 
shall  issue,  there  shall  be  a  bond  in  the  penalty 
of  at  least  $100,  with  a  certain  specified  con- 
dition. Stat.  of  1831,  p.  404,  sec.  35.  The  in- 
strument which  the  justice  took  is  not  a  bond. 
It  is  a  covenant  to  pay  $100,  or  do  something 
else,  in  a  certain  event.  RockfeUer  v.  Hoysradt, 
2  Hill,  616.  I  do  not  see  how  we  can  depart 
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from  the  statute,  and  say  that  a  covenant  will 
answer  the  purpose.  As  there  was  no  bond,  the 
justice  did  not  acquire  jurisdiction  to  issue  the 
attachment,  and  the  plaintiff  was  a  trespasser 
in  taking  the  property.  He  cannot  maintain 
an  action  on  the  bond  which  was  given  to  ob- 
tain the  liberation  of  the  property  thus  illegally 
taken. 

It  is  said,  and  well  said,  that  the  justice  ob- 
tained jurisdiction  in  the  attachment  suit  when 
the  defendant  Davis  appeared  and  pleaded  to 
the  declaration.  The  judgment  rendered  in  that 
suit  was,  therefore,  valid.  But  that  will  not  aid 
1 86*]the  plaintiff.  *He  did  not  hold  the  prop- 
erty under  the  judgment.  No  execution  had 
been  issued  at  the  time  the  bond  in  suit  was 
executed.  If  Homan  had  waited  until  execu- 
tion had  been  issued,  his  claim  would  have 
come  too  late  for  this  form  of  remedy.  2  R.  8. , 
231,  sec.  33.  Although  the  plaintiff  had  got  a 
valid  judgment,  he  had  no  other  hold  upon  the 
property  than  such  as  the  attachment  gave  him; 
and  that,  as  we  have  seen, was  utterly  void  for 
want  of  jurisdiction  to  issue  it.  There  must  be  a 
venire  de  now. 

Judgment  reversed. 

Distinguished— 17  Hun,  499. 

Explained-3  Denio.  188 :  44  N.  Y.,  428 ;  7  Barb.,257. 

Cited  in— 44  N.  Y.,  420,  422:  65  N.  Y.,  312;  3  Keyes, 
97 ;  1  Abb.  App.  Dec.,  399 ;  48  Barb.,  71 ;  32  How.  Pr., 
381 ;  40  Super.,  121 ;  2  Hilt.,  217 ;  3  Bedf.,  459 ;  34  Cal.. 
646  ;  37  Ohio  St.,  684. 


HIGBE  v.  LEONARD. 

Justice —  When  not  Disqualified  by  Relationship. 

Although  a  husband  is  related  by  affinity  to  all 
those  to  whom  his  wife  is  related  by  blood,  and  on 
the  other  band  the  wife  is  of  affinity  to  all  her  hus- 
band's blood  relations,  yet  the  consanguinei  of  the 
husband  are  not  at  all  related  to  the  consanguinei  of 
the  wife. 

Hence,  in  a  suit  in  a  justice's  court,  where  the 
brother  of  the  justice  was  the  husband  of  the  plaint- 
iff's sister,  it  was  held  that  the  justice  was  not  dis- 
qualified from  taking  jurisdiction  of  the  cause. 

Citations-2  R.  S.,  275.  sec.  2 ;  21  Wend.,  63 ;  1  Hill, 
654 ;  Gib.  Cod.,  412;  1  Bl.  Com.,  n.  9,  by  Christian. 

ERROR  to  the  Chemung  C.  P.  Higbe  sued 
Leonard  before  a  justjce  of  the  peace  in 
a&umpsil,  and  the  defendant  pleaded  non  as- 
*umpsit.  After  a  trial  before  the  justice,  he 
rendered  a  judgment  for  the  plaintiff  for  $18 
damages,  and  costs.  Leonard  brought  a  certio- 
rari  to  the  C.  P.,  and  assigned  for  error  in  fact, 
that  a  brother  of  the  justice  had  intermarried 
with  a  sister  of  the  plaintiff,  and  that  another 
brother  of  the  justice  had  intermarried  with 
another  sister  01  the  plaintiff,  it  being  alleged 
that  such  marriages  had  taken  place  before  the 
commencement  of  the  suit  before  the  justice, 
and  that  the  persons  so  connected  were  still 
living.  The  plaintiff  put  in  a  joinder.tn  nutto  ett 
erratum.  The  C.  P.  reversed  the  justice's  judg- 
ment for  such  alleged  error. 
187*]  *Mr.  N.  W.  Davis,  for  the  plaintiff 
in  error,  cited  Pierce  v.  Sheldon,  18. Johns.,  191; 
Eggletton  v.  Smiley,  17  Id.,  133;  Foot  v.  Morgan, 
1  Hill,  654;  Coxe,  46;  7  Cow.,  479,  n.  a. 

Mr.  6.  S.  Camp,  for  the  defendant  in  er- 
ror, cited  2  R.  S..  275,  sec.  2;  Edwards  v.  Rut 
tell,  21  Wend.,  63;  Foot  v.  Morgan,  supra; 
Mounson  v.  Wett,  1  Leon.,  88.  2  Bl.  Com.,  206; 
8  Id.,  863;  Co.  Litt.,  156(a). 
DENIO  1. 


By  the  Court,  Jewett,  /.  "No  judge  of  any 
court  can  sit  as  such  in  any  cause  to  which  he 
is  a  party,  or  in  which  he  is  interested,  or  in 
which  he  would  be  excluded  from  being  a  juror 
by  reason  of  consanguinity  or  affinity  to  either 
of  the  parties."  2  R.  S.,  275,  sec.  2.  It  has  been 
held  by  this  court  that  the  statute  extends  to  a 
justice  of  the  peace  sitting  on  the  trial  of  a 
civil  cause.  Edwards  v.  Russell,  21  Wend.,  63; 
Foot  v.  Morgan,  1  Hill,  654.  Consanguinity  is 
not  pretended  between  the  justice  and  either  of 
the  parties,  but  it  is  insisted  that  there  is  an 
affinity  by  marriage  between  the  plaintiff  and 
the  justice,  which  disqualified  him,  and  such 
as  would  have  excluded  him  from  being  a  juror 
between  the  parties  to  this  suit.  The  record 
shows,  that  two  brothers  of  the  justice  inter- 
married with  two  sisters  of  the  plaintiff,  and 
that  all  were  living.  "Affinity,"  according  to 
Gibs.  Cod.,  412,  1  Bl.  Com.,  435,  n.  9,  by 
Christian,  "always  arises  by  the  marriage  of 
one  of  the  parties  so  related.  A  husband  is  re- 
lated by  affinity  to  all  the  consanguinei  of  his 
wife,  and  vice  versa,  the  wife  to  the  husband's 
consanguinei;  for  the  husband  and  wife  being 
considered  one  flesh,  those  who  are  related  to 
the  one  by  blood,  are  related  to  the  other  by 
affinity."  "But  the  consanguinei  of  the  husband 
are  not  at  all  related  to  the  consanguinei  of  the 
wife."  If  this  rule  be  correct,  and  I  think  it  is, 
although  the  justice  was  related  by  affinity  to 
the  two  sisters  of  Higbe.the  plaintiff, there  was 
no  such  relation  between  him  and  Higbe.  The 
judgment  of  the  C.  P.  must  be  reversed,  and 
that  of  the  justice  afirmed.(a) 

Ordered  accordingly. 

Reviewed— 12  Ark.,  662 ;  56  Am.  Dec.,  290,  291. 

(a)  See,  Carman  v.  Newell,  ante,  25. 


*HINMAN  v.  HAPGOOD.    [*188 

Arbiter —  Compensation. 

An  arbitrator  may  recover  compensation  for  his 
services  without  proving  an  express  promise  to 
pay. 

Where  the  submission  is  to  several  arbitrators, 
each  may  maintain  a  separate  action  for  his  com- 
pensation. 

Citations— 4  Esp.,47;  1  NielGow.,7,8;  ChitCont 
165, 166. 

ERROR  to  the  Franklin  C.  P.  The  cause 
originated  in  a  justice's  court,  where  Hin- 
man  as  plaintiff  recovered  $15  and  costs  for  five 
days' services  as  an  arbitrator  against  Hapgood, 
who  was  a  party  to  the  submission.  The  judg- 
ment was  reversed  in  the  C.  P.  upon  ctrliorari 
prosecuted  by  Hapgood.  The  plaintiff  brought 
error  to  this  court. 

On  the  trial  before  the  justice  the  plaintiff 
gave  in  evidence  an  agreement  under  seal  exe- 
cuted by  the  widow  01  Jonathan  Hapgood  de- 
ceased and  his  children,  of  whom  the  defend- 
ant was  one,  by  which  they  agreed  to  make  a 
division  among  themselves  of  the  real  and  per- 
sonal estate  of  the  deceased,  and  in  case  they 
should  not  be  able  to  aeree,  then  to  submit 
the  same  to  the  plaintiff  and  one  Sylvester 
Langdon,  whose  award  was  to  be  flnal  and 
conclusive.  There  was  a  provision  in  the  In- 
strument that  the  necessary  expenses  should 
be  paid  equally  by  the  parties  interested.  The 
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plaintiff  also  proved  that  he  and  the  other  ar- 
bitrators spent  five  days  in  the  hearing  of  the 
matter,  the  defendant  being  present  and  tak- 
ing part  therein,  after  which  and  before  the 
conclusion  of  the  hearing  the  defendant  exe- 
cuted and  served  upon  the  arbitrators  a  revo- 
cation of  their  powers.  The  defendant  insisted 
that  an  express  promise  to  pay  was  necessary 
to  sustain  the  action,  and  that  in  the  absence 
of  such  promise  the  plaintiff  was  to  be  consid- 
ered as  having  performed  the  services  gratuit- 
ously. 

Mr.  A.  B.  Parmele,  for  the  plaintiff  in 
189*]  error,  in  answer  to  the  objection  *taken 
before  the  justice,  cited  Niel  Qow.,  7,  8;  Chit. 
Cont.,  165,  166. 

Mr.  W.  A.  Wheeler,  for  the  defendant  in 
error,  cited  Virany  v.  Warne,  4  Esp. ,  47.  He 
also  insisted  that  both  arbitrators  should  have 
been  joined  in  the  action. 

By  the  Court,  Jewett,  J.  The  defendant 
relies  upon  the  objection  that  no  express  prom- 
ise or  request  by  the  defendant  to  the  plaintiff 
to  render  such  services  had  been  proved,  and, 
therefore,  his  services  must  be  deemed  to  have 
been  rendered  gratuitously.  Virany  v.  Warne, 
4  Esp.,  47,  is  cited  as  decisive  of  this  point. 
In  that  case  the  plaintiff's  counsel,  in  stating 
the  case  to  the  jury,  said  that  the  action  was 
brought  to  recover  a  sum  of  money  due  to  the 
testator  for  acting  as  an  arbitrator  on  the  part 
of  the  defendant  in  a  certain  dispute  with  an- 
other. Ld.  Kenyon  decided  that  the  plaintiff 
was  not  entitled  to  recover  anything  unless  he 
could  prove  an  express  promise.  That  the  ap- 
pointment of  an  arbitrator  was  not  of  such  a 
nature  as  to  raise  a  demand  for  payment. 

Whatever  may  be  the  law  in  England,  I  do 
not  doubt  but  in  this  State  an  arbitrator  se- 
lected by  the  parties  to  perform  such  services, 
and  having  performed  the  services,  attended 
by  the  parties,  may  recover  a  reasonable  com- 
pensation therefor,  in  the  absence  of  an  ex- 
press promise  to  pay ;  and  it  has,  since  the 
time  of  the  case  referred  to,  been  so  adjudged 
in  England.  1  Niel  Gow.,  7,  8:  Chit.  Cont., 
165, 166.  The  evidence  in  this  case  shows  that 
the  plaintiff  was  appointed  an  arbitrator  by 
the  parties  to  the  controversy,  that  the  arbi- 
trators were  engaged  five  days  as  such,  attend- 
ed by  the  defendant  and  the  other  parties  to 
the  submission,  and  until  the  powers  of  the 
arbitrators  were  revoked  by  the  defendant.  I 
cannot  doubt  but  the  evidence  showed  a  suffi- 
cient employment  of  the  plaintiff  as  an  arbi- 
trator to  entitle  him  to  compensation  for  serv- 
ices rendered  as  such  arbitrator. 

An  objection  is  made  here,  for  the  first  time, 
19O*]  that  the  plaintiff  *in  error  could  not 
sustain  a  separate  action  for  his  services  ;  that 
the  other  arbitrator  had  a  joint  interest  with 
him.  Several  cases  have  been  cited,  supposed 
to  sustain  this  point,  but  I  am  unable  to  see 
the  application  of  the  principle  decided  by 
those  cases  to  the  question  before  us.  I  have 
no  doubt  but  that  the  claim  of  each  arbitrator 
is  several  and  not  joint,  and  that  a  joint  action 
by  the  arbitrators  for  their  compensation  could 
not  be  sustained.  The  defendant  cannot  ob- 
ject that  the  other  parties  to  the  submission 
should  have  been  joined.  This  could  only  be 
availed  of  by  plea  in  abatement. 
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The  judgment  of  the  C.  P.  must  be  reversed 
and  that  of  the  justice  affirmed. (a) 

Judgment  accordingly. 

Cited  in— 54  How.  Pr.,  68. 

(a)  The  same  questions  which  are  decided  in  this 
case  arose  in  the  case  of  Martin  v.  Sadler,  and  were 
determined  at  this  term  in  the  same  manner,  the 
Chief  Justice  delivering:  the  opinion  of  the  court. 


HASTINGS,  SMITH  &  HOYT 

0. 
BELKNAP  AND  GOMPERTS. 

Validity  of  General  Assignment  by  Debtor — 
Bight  of  Distraint  Terminated  by  Assignment 
by  Tenant — Conditional  Assignment — Land- 
lord Must  Obtain  Judgment  to  Enable  Him  to 
Object. 

Where  proceedings  in  bankruptcy  were  com- 
menced under  the  late  Bankrupt  Act  of  the  U.  8. 
by  a  creditor  against  his  debtor,  but  before  any  de- 
cree of  bankruptcy  they  were  withdrawn,  upon  the 
debtor  making  an  assignment  of  his  property  for 
the  benefit  of  all  his  creditors,  some  of  the  creditors 
not  concurring  in  the  arrangement,  held,  that  the 
assignment  was,  nevertheless,  valid. 

Where  a  tenant  assigns  his  goods  to  provide  for 
the  payment  of  bona  fide  debts,  and  the  goods  are 
thereupon  removed  from  the  demised  premises,  the 
right  to  distrain  is  at  an  end,  although  the  creditors 
had  notice  that  rent  was  about  to  become  due. 

Where,  by  an  arrangement  between  a  debtor  and 
a  portion  of  his  creditors,  the  former  assigned  his 
property  to  trustees,  in  trust  for  his  creditors  gen- 
erally, and  the  trustees,  in  consideration  of  the  as- 
signment and  pursuant  to  the  arrangement,  per- 
sonally bound  themselves  to  the  debtor  to  procure 
for  him  a  release  and  discharge  from  all  tne  cred- 
itors except  certain  ones  who  were  specified,  held, 
that  the  assignment  was  not  conditional  or  partial, 
or  liable  to  the  objection  of  being  intended  to  co- 
erce a  release  from  the  creditors. 

*Persons  justifying  under  a  distress  war-  [*191 
rant  are  not  in  a  condition  to  impeach  a  convey- 
ance made  by  the  tenant,  on  the  ground  of  fraud 
against  creditors.  To  enable  a  landlord  to  take 
such  objection,  he  must,  like  any  other  creditor,  ob- 
tain judgment  and  issue  execution. 

Citations— 5  L.  R.,  115;  2  R.  S.,  503,  sec.  16:  25 
Wend..  396:  2  Hill,  447,  475;  9  Paige,  641;  5  Cow.. 
547 ;  1  Edw.  Ch.,  79. 

TERROR  from  the  N.  Y.  C.  P.  Smith,  Hast- 
-LJ  ings  and  Hoyt  brought  replevin  in  the 
court  below  against  Belknap  and  Gomperts 
for  a  quantity  of  carpeting.  The  defendants 
pleaded  non  cep.,  and  gave  notice  of  the  de- 
fense afterwards  set  up  on  the  trial. 

On  the  trial,  in  December,  1843,  the  defend- 
ants admitted  the  taking  of  the  goods  in  the 
loft  of  the  store,  No.  49  Stone  St.,  and  under- 
took to  justify  such  taking  as  for  a  distress  for 
rent.  It  was  admitted  that  Isaac  F.  Jones  and 
Lemuel  Marcy,  and  one  Winne,  were  the  oc- 
cupants and  the  tenants  of  the  defendants  of 
the  premises  known  as  No.  101,  in  the  Bow- 
ery, at  the  rent  of  $1,000  per  annum,  payable 
quarterly;  that  one  quarter's  rent  became  pay- 
able to  the  defendants  February  1,  1813,  for 
the  quarter  ending  on  that  day;  that  on  the  fol- 
lowing day  the  defendants  made  the  requisite 
affidavit,  and  issued  a  distress  warrant  to  col- 
lect the  sum  of  $250,  for  the  quarter's  rent, 
and  caused  the  carpeting  in  question  to  be 
seized  to  satisfy  such  rent;  that  such  carpeting 
had  been  upon  the  demised  premises,  and  was 
removed  therefrom  within  one  month  prior  to 
the  time  when  the  same  was  so  seized,  and  that 
such  removal  took  place  about  the  3d  day  of 
January  preceding  such  seizure. 

The  plaintiffs  then  proved  by  C.  Judson, 
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that  he,  as  attorney  for  Messrs.  Smith,  Hewett 
&  Co.,  in  the  month  of  November,  1842,  insti- 
tuted proceedings  under  the  late  Bankrupt  Act 
of  the  United  States  against  Jones  &  Marcy, 
who  were  merchants  and  partners  in  the  City 
of  N.  Y. ;  and  that  while  such  proceedings 
were  pending,  it  was  agreed  between  Jones  & 
Marcy,  and  their  principal  creditors,  that  the 
goods  and  effects  of  Jones  &  Marcy  should 
be  placed  in  the  hands  of  the  plaintiffs,  one  of 
whom  (Smith)  was  a  member  of  the  firm  of 
Smith,  Hewett  &  Co.,  as  a  committee  on  be- 
half of  the  creditors,  and  that  if  it  should  be 
ascertained  that  the  creditors  would  agree  to 
192*]  *take  the  goods  in  satisfaction  of  their 
debts  and  discharge  them,  then  they  weie  to 
execute  an  assignment  of  the  goods  to  the 
plaintiffs  in  this  suit  in  trust  for  the  benefit  of 
their  creditors;  but  if  the  creditors  were  un- 
willing to  make  such  agreement,  then  Jones 
&  Marcy  were  to  consent  to  a  decree  in  bank- 
ruptcy, and  the  property  was  to  be  delivered 
to  the  general  assignee  in  bankruptcy;  and  that 
the  goods  in  question  and  other  property  of 
Jones  &  Marcy  were  immediately  afterwards 
removed  by  the  directions  of  the  witness  from 
the  demised  premises  to  the  loft  in  Stone  St., 
where  they  were  taken  on  the  distress  war- 
rant. The  witness  stated,  that  the  fact  that 
rent  was  about  to  become  due  was  not  thought 
of  by  him,  and  that  the  removal  was  not  influ- 
enced by  that  fact.  He  further  stated,  that  it 
was  soon  ascertained  that  the  creditors  would 
take  the  property  and  discharge  Jones  &  Mar- 
cy, and  that  thereupon  the  proceedings  in  bank- 
ruptcy were  discontinued,  and  that  no  decree 
declaring  them  bankrupts  was  ever  taken. 

The  plaintiffs'  counsel  then  gave  in  evidence 
an  assignment  under  seal  from  Jones  &  Marcy 
to  the  plaintiffs,  dated  January  12,  1843.  The 
instrument  recited  that  compulsory  proceed- 
ings in  bankruptcy  had  been  commenced 
against  the  assignors  by  Smith,  Hewett  &  Co., 
and  that  a  committee  had  been  appointed  to 
take  charge  of  the  goods  and  effects  embraced 
in  the  assignment,  For  the  benefit  of  the  credit- 
ors of  the  assignors;  and  it  further  set  forth, 
that  "in  consideration  of  the  full,  final,  abso- 
lute and  unconditional  discharge  and  release 
of  the  undersigned  by  each  ana  every  of  their 
creditors,  of  and  from  all  manner  of  action  and 
actions,"  etc.,  they  transferred  and  assigned  to 
the  plaintiffs  by  name,  who  were  stated  to  be 
the  committee  before  mentioned,  a  considera- 
ble amount  of  property,  which  was  described 
in  the  schedules  annexed,  and  which  embraced 
the  carpeting  in  question,  "to  have  and  to  hold 
the  same  to  the  said"  plaintiffs,  "their  repre- 
sentatives and  assigns,  for  the  benefit  of  our 
creditors  forever:  to  be  taken,  retained  and 
disposed  of  at  their  own  option,  and  in  such 
manner  as  they  may  deem  expedient,  and  with 
193*1  out  any  further  action  or  *proceeding 
In  the  bankrupt  proceedings  aforesaid,  or  any 
other  action  in  law  or  equity."  The  plaintiffs 
then  rested. 

The  defendants  proved  that  the  plaintiff 
Smith,  lust  before  the  goods  were  removed, 
was  informed  of  the  rent  then  shortly  to  be- 
come due,  and  said  the  defendants  could  afford 
to  lose  it,  as  the  other  creditors  had  lost  so 
much.  They  also  produced  a  paper,  purport- 
ing to  be  a  schedule  of  the  debts  owing  by 
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Jones  &  Marcy,  in  which  was  inserted  the  sum 
of  $1,500  for  rent  due  and  to  become  due  to 
the  defendants  for  the  premises  in  question, 
from  November  1,  1842,  to  the  end  of  the  term, 
being  one  and  a  half  years.  It  also  contained 
the  names  of  several  creditors  whose  demands 
were  stated  to  be  nearly  balanced  by  counter 
claims,  or  to  be  of  a  character  not  likely  to  be 
enforced  against  them.  On  the  back  of  this 
schedule  there  was  an  engagement  under  seal, 
executed  by  Hastings  and  Hoyt,  two  of  the 
plaintiffs,  dated  February  1,  1843,  by  which 
they,  in  consideration  of  the  assignment  exe- 
cuted by  Jones  &  Marcy,  which  was  stated  to 
be  "for  the  benefit  of  all  their  creditors,"  and 
"for  which  a  full  release  and  discharge  was  to 
be  obtained  from  them  to  said  Jones  &  Marcy," 
which  release,  it  was  set  forth  had  been  exe- 
cuted by  most  of  their  present  supposed  cred- 
itors; covenanted  and  agreed  that  they  should 
be  absolutely  freed  and  discharged,  and  saved 
harmless  from  all  their  debts,  demands  and 
liabilities  named  in  the  schedule,  excepting  as 
to  the  claims  of  the  defendants  for  the  rent 
mentioned  in  the  •  schedules,  and  of  certain 
creditors  which  were  named,  being  those  be- 
fore referred  to  whose  debts  were  balanced  by 
counter  claims  or  not  likely  to  be  enforced. 
The  defendants  also  produced  a  release,  dated 
January  10,  1848,  executed  by  a  large  number 
of  the  creditors  of  Jones  &  Marcy,  discharging 
them  from  all  demands,  in  consideration  or 
their  having  executed  the  assignment  before 
mentioned.  This  was  executed  in  some  in- 
stances by  persons  professing  to  act  on  behalf 
of  particular  creditors  or  firms;  and  on  the 
back  of  it  there  was  an  engagement  under  seal, 
executed  by  the  plaintiffs  Hastings  and  Hoyt, 
engaging  in  substance,  that  the  release  should 
be  effectual  as  to  all  those  purporting  to  be 
parties  to  it. 

*The  court  charged  the  jury:  (1)  [*194 
That  the  assignment  having  been  executed 
without  the  assent  or  concurrence  of  the  de- 
fendants, and  after  proceedings  in  bankruptcy 
had  been  commenced  against  Jones  &  Marcy. 
was  null  and  void;  (2j  That  the  assignment  by 
Jones  &  Marcy  was  not  a  sale  "in  good  faith, 
and  for  a  valuable  consideration,"  within  the 
meaning  of  the  Revised  Statutes  concerning 
distress  for  rent;  and  did  not,  therefore,  pre- 
clude the  defendants  from  distraining  for  the 
rent;  (3)  That  the  assignment  was  upon  the 
condition  that  the  creditors  of  Jones  &  Marcy 
should  release  them,  and  was,  therefore,  in- 
tended to  coerce  them  and  to  extort  a  release 
from  them,  and  that  it  was  partial;  and  that 
for  these  reasons  it  was  void. 

The  plaintiffs'  counsel  excepted  to  the  charge, 
and  the  jury  found  a  verdict  for  the  defendants, 
upon  which  the  court  rendered  judgment.  A 
bill  of  exceptions  was  duly  tendered  ami  signed. 

Mr.  C.  Judaon.  for  plaintiffs  in  error. 

Mr.  J.  W.  C.  Leveridge,  for  defendants 
in  error. 

Ry  the  Court,  Jewett.  .7.  The  court  below 
charged  the  jury,  that  proceedings  in  bank- 
ruptcy  having  been  instituted  against  Jones  & 
Marcy,  the  transfer  and  assignment  of  the  prop- 
erty was  null  and  void,  on  the  ground  that  the 
defendants  did  not  assent  thereto  or  participate 
in  the  arrangement.  I  think  the  court  erred. 
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The  point  is  based  upon  the  idea  that  proceed- 
ings once  commenced  cannot  be  discontinued 
or  withdrawn,  so  as  to  remit  the  parties  to  the 
proceeding  to  the  situation  which  they  held 
with  respect  to  the  property  of  the  debtors 
prior  to  the  commencement  of  such  proceed- 
ings. I  should  infer  from  the  evidence,  that 
the  withdrawal  of  the  proceedings  taken  in 
bankruptcy  against  Jones  &  Marcy  preceded 
the  execution  of  the  assignment  by  them ;  if 
so,  and  the  withdrawal  or  discontinuance  was 
authorized,  and  which  I  think  is  to  be  taken 
as  proved,  it  will  follow  that  such  proceedings 
could  not  necessarily  affect  the  legal  right  that 
Jones  &  Marcy  had  prior  to  the  commence- 
1 95*]  ment  *of  such  proceedings  to  make  a 
valid  transfer  of  their  property,  with  or  with- 
out the  consent  of  the  defendants.  It  was  held 
by  Judge  Story,  in  the  Matter  of  Randall  and 
another,  in  the  Circuit  Court  of  the  U.  S.,  5 
Law.  Rep.,  115,  that  a  voluntary  petition  might 
be  withdrawn  or  discontinued.  The  judge  said : 
"The  application  is  made  before  any  decree 
has  been  passed  in  bankruptcy."  "  If  the  ap- 
plication had  been  made  after  such  decree,  it 
might  have  involved  other  considerations;  for 
the  effect  of  such  a  decree  would  be  to  devest 
out  of  the  bankrupt  all  of  his  property  and 
rights  of  property  from  that  time,  and  to  vest 
the  same  in  the  assignee  in  bankruptcy  imme- 
diately upon  his  appointment."  There  cannot 
be  any  doubt  but  that  on  a  petition  of  a  cred- 
itor for  a  decree  of  bankruptcy  against  a  debt- 
or, the  court  had  authority  to  allow  such  peti- 
tion and  proceedings  under  it  before  decree 
passed,  to  be  discontinued  and  withdrawn;  and 
being  withdrawn,  I  cannot  see  that  the  rights 
of  the  parties,  or  the  creditors  of  the  debtor 
thus  proceeded  against,  would  be  in  the  least 
affected  by  the  proceedings. 

The  court  also,  secondly,  charged  the  jury 
that  the  transfer  and  assignment  of  the  prop- 
erty in  question  was  not  a  sale  in  good  faith 
for  a  valuable  consideration,  within  the  mean- 
ing of  the  statute,  and  that  the  defendants 
were  not  barred  by  such  transfer  from  dis- 
training for  rent ;  that  would  depend,  I  appre- 
hend, upon  the  fact,  whether  the  transfer  was 
made  before  the  seizure,  by  the  tenant,  in  pay- 
ment or  satisfaction  of  bona  fide  debts  owing 
by  them.  This  was  eminently  a  question  of 
fact  for  the  jury,  and  should  have  been  sub- 
mitted to  them.  It  has  repeatedly  been  held 
by  this  court  and  also  by  the  Court  of  Chan- 
cery, that  a  sale  or  transfer  of  goods  made  by 
the  tenant  in  payment  of  bonafide  debts.though 
the  creditor  knew  at  the  time  that  rent  was 
due,  and  apprehended  the  landlord  might  dis- 
train, was  valid  and  effectual  as  against  the 
right  of  the  landlord  to  distrain,  if  the  goods 
were  removed  from  the  demised  premises  be- 
fore they  were  seized  under  the  warrant  of  dis- 
tress; that  the  exception  in  the  16th  section 
of  the  Act,  2  R.  S.,  503,  does  not  apply  to 
goods  taken  by  a  creditor  of  the  tenant  with 
his  assent  in  payment  of  bona  fide  debts,  and 
196*J  that  "  the  landlord  *can  set  up  no  pe- 
culiar preference  over  other  bona  fide  credit- 
ors, until  he  acquires  an  actual  lien  upon  the 
goods"  by  seizure  under  his  warrant.  Frisbey 
v.  Thayer,  25  Wend.,  396;  Coles  v.  Marquand, 
2  Hill,  447;  Slocum  v.  Clark,  2  Hill,  475;  Mar- 
tin v.  Black,  9  Paige,  641. 
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The  court  also  charged  the  jury,  that  the  as- 
signment was  on  the  condition  that  the  credit- 
ors of  Jones  &  Marcy  should  discharge  and 
release  them ;  that  it  was  coercive  on  their 
creditors  and  made  to  extort  a  release  from 
them,  and  was,  therefore,  fraudulent  and  void; 
that  the  defendants  were  not  parties  to  the  pro- 
ceeding in  bankruptcy,  had  never  given  their 
consent  thereto,  and  had  not  assented  to  the 
assignment,  and  that  the  assignment  was  par- 
tial. Some  time  about  January  1, 1843,  while 
Eroceedings  were  pending  on  the  petition  of 
mith,  one  of  the  plaintiffs  and  his  copartners 
against  Jones  &  Marcy,  for  a  decree  against 
them  declaring  them  bankrupts,  etc. ,  a  nego- 
tiation commenced  between  the  petitioners 
and  others,  the  principal  creditors  of  Jones  & 
Marcy,  to  discontinue  such  proceedings,  and 
receive  from  Jones  &  Marcy  an  assignment  of 
their  property  in  satisfaction  of  their  debts.  It 
was  not  then  known,  but  it  was  believed  by 
those  creditors,  that  all  of  the  creditors  of 
Jones  &  Marcy  would  consent  to  such  an  ar- 
rangement and  release  their  debts  on  the  mak- 
ing of  such  assignment;  and  in  this  stage  of 
the  negotiation  it  was  agreed  that  the  plaint- 
iffs, as  a  committee  for  the  creditors,  should 
take  possession  of  the  properly,  and  hold  it  un- 
til it  could  be  ascertained  whether  all  the  cred- 
itors would  come  into  such  arrangement,  and 
if  they  would,  an  assignment  should  be  made, 
the  bankrupt  proceedings  discontinued,  and 
the  debtors  discharged;  if  otherwise,  Jones  & 
Marcy  were  to  consent  to  a  decree  in  bank- 
ruptcy, and  the  property  in  that  event  was  to 
be  delivered  to  the  assignee  in  bankruptcy. 
Under  this  arrangement,  about  January  3, 
1843,  the  plaintiffs  took  possession  of  the  goods 
of  Jones  &  Marcy,  of  which  the  property  in 
question  formed  a  part,  and  removed  them 
from  the  demised  premises  to  their  storehouse. 
January  10,  the  greater  part  in  number  and 
amount  of  the  creditors  *of  Jones  &  [*197 
Marcy  executed  a  release,  reciting  as  the  con- 
sideration thereof  an  assignment  by  Jones  & 
Marcy  to  the  plaintiffs,  "in  trust  for  the  bene- 
fit of  the  creditors  of  said  Jones  &  Marcy, 
all  their  property."  This  release  was  evident- 
ly delivered  to  Jones  &  Marcy  January  12, 
when  they,  by  an  instrument  in  writing  exe- 
cuted under  their  hands  and  seals,  reciting  the 
the  proceedings  in  bankruptcy,  appointment 
of  committee  to  take  charge  of  the  property 
thereby  transferred  on  the  behalf  of,  and  for 
the  benefit  of  their  creditors,  in  consideration 
of  the  full,  final,  absolute  and  unconditional 
discharge  and  release  of  the  said  Jones  & 
Marcy  from  all  demands  against  them,  as- 
signed to  the  plaintiffs  all  their  property  "for 
the  benefit  of  their  creditors  forever."  Hast- 
ings and  Hoyt,  by  an  instrument  in  writing, 
under  their  hands  and  seals,  dated  February  1, 
1843,  covenant  with  Jones  &  Marcy,  in  consid- 
eration of  said  assignment,  for  which  a  full 
release  and  discharge  was  to  be  given,  and 
which  had  not  been  fully  obtained,  that  they 
should  be  fully  and  absolutely  freed  and  dis- 
charged from  all  their  debts  excepting  certain 
claims  set  forth. 

The  court  below  charged  that  the  assign- 
ment was  fraudulent  and  void,  because  it  was 
conditional,  to  wit:  that  Jones  &  Marcy's  cred- 
itors should  release;  that  it  was  coercive  on 
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their  creditors  and  made  to  extort  a  release. 
In  terras  it  was  absolute,  and  not  conditional. 
The  consideration  of  the  assignment  was  a  re- 
lease already  given  or  executed,  and  it  was  a 
present  absolute  assignment  for  the  benefit  of 
all  their  creditors.  This  is  not  an  assignment 
made  by  a  debtor,  for  the  benefit  of  his  cred- 
itors, upon  condition  that  they,  in  order  to  re- 
ceive the  benefit  of  it,  shall  discharge  him 
from  their  demands.  An  assignment  which 
excludes  all  creditors  who  shall  not  within  a 
given  time  release  all  claims,  etc.,  would  be 
void  as  against  the  creditors  of  the  assignor. 
Mackie  v.  Cairns,  5  Cow.,  547.  So  an  assign- 
ment which  declared  that,  as  a  condition  of  re- 
ceiving a  dividend,  the  creditors  should  re- 
lease the  balance  of  their  debts,  and  also  that 
any  creditor  not  receiving  his  dividend,  and 
giving  a  discharge  within  five  days  after  no- 
tice of  the  dividend,  should  be  precluded  from 
198*J  the  benefit  of  *the  assignment,  and 
the  whole  of  the  property  should  be  divided 
among  those  creditors  who  did  come  in.  Such 
an  assignment  was  deemed  to  be  an  attempt  to 
coerce  the  creditors  into  terms  which  the  debt- 
or chose  to  prescribe,  and  it  was  held  to  avoid 
the  assignment.  Armstrong  v.  Byrne,  1  Ed- 
wards, Ch.(  79.  I  cannot  see  how  the  principle 
established  in  that  class  of  cases  is  to  be  ap- 
plied to  the  one  before  the  court.  To  me,  this 
appears  to  be  the  case  of  debtors  hopelessly  in- 
solvent yet  having  some  property,  being  ap- 
plied to  by  their  creditors  to  assign  it  in  trust 
for  them,  offering  to  them  as  an  inducement 
to  do  so,  to  discharge  their  demands  upon  con- 
dition that  such  assignment  shall  be  made,  and 
an  acceptance  of  such  offer  on  the  part  of  the 
debtors ;  and  subsequently  an  honest  and  fair 
attempt  to  carry  it  into  effect. 

But  suppose  it  may  be  assumed  that  the  as- 
signment was  fraudulent  as  against  any  cred- 
itor of  the  assignors,  who  did  not  accept  of  its 
provisions,  it  could  only  be  avoided  by  such 
creditor  after  judgment  and  execution.  The 
defendants  do  not  stand  upon  that  ground. 
"A  distress  warrant  does  not  stand  on  the  foot- 
ing of  a  judgment  and  execution."  Per  Nel- 
son, Ch.  J.,  in  Frisbey  v.  Thayer,  supra.  The 
assignment  was  valid  as  between  the  parties  to 
it,  and  could  not  be  impeached  except  by  a 
judgment  creditor,  even  if  it  was  fraudulent 
as  against  creditors.  I  am  of  opinion  the  court 
below  erred  in  their  charge,  and  that  the  judg- 
ment should  be  reversed. 

Judgment  reversed  and  venire  de  novo 
awarded. 

Assignment  for  benefit  of  creditors— Validity  of. 
Reviewed-38  N.  Y..  15:  10  Bos.,  662. 

Explained  and  dlstingiiished-27  N.  Y.,  610. 

Cited  In— 18  N.  Y..  600;  13  Abb.  Pr..  325;  4  Leg. 
Obs..  19  :  12  Minn..  147. 

Distress— Impeachment  nf  conveyance  by  tenant. 
Criticised-28  N.  Y..  49 ;  26  How.  Pr.,  79. 

W  hen  right  extinguished.  Cited  In— 70  111.,  679 ;  23 
Am.  Rep.,  82. 

Also  cited  ln-32  N.  Y.,  461 ;  4  Trans.  App.,  98 ;  22 
How.  Pr..  332;  29  How.  Pr..  401. 


1O9»]  *JACK8ONt>.  MORRIS  AND  CASE. 

Impounding  Hogs — Resolution  of  Town- Meeting 
—  Village  Ordinance  Relating  to. 

A  resolution  passed  at  a  town-meeting  declaring 
swine  "  not  to  be  commoners,"  does  not  authorize 
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any  one  to  impound  them,  when  found  running  at 
large. 

A  village  ordinance  authorizing  the  street  in- 
spector to  drive  to  the  village  pound  all  hogs  found 
running  at  large  in  the  streets,  and  to  hire,  at  the 
expense  of  the  village,  as  much  assistance  as  he 
shall  deem  necessary,  does  not  authorize  any  per- 
son, except  the  inspector  and  his  assistants  acting 
under  his  immediate  directions,  to  drive  such  ani- 
mals to  pound,  though  the  inspector  had  given  pub- 
lic notice  that  any  person  who  should  so  drive  them, 
to  pound  would  be  paid  therefor.. 

Citation— Cow.  &  H.  Notes  to  Phil.  Ev.,  177, 178. 

ERROR  to  the  DutchessC.  P.  Jackson  sued 
Morris  and  Case  before  a  justice  of  the 
peace  in  trover  for  three  hogs.  The  defend- 
ants pleaded  the  general  issue,  and  gave  no- 
tice of  special  matter.  The  cause  was  tried  by 
jury  and  the  defendants  had  a  verdict  and 
judgment,  which  was  affirmed  by  the  C.  P.  on 
certiorari. 

On  the  trial  before  .the  justice  the  plaintiff 
proved  that  he  owned  the  hogs,  and  that  they 
were  confined  in  the  pound  in  Poughkeepsie 
in  the  charge  of  Morris,  who  was  pound  mas- 
ter of  the  village,  and  of  Case,  his  deputy,  from 
May  17  to  28,  1842,  and  that  on  the  latter  day 
they  were  sold  by  the  defendants  for  non-pay- 
ment of  the  fine,  fees,  etc.  The  plaintiff  de- 
manded the  same  while  they  were  in  the  pound, 
but  Case,  who  then  had  charge,  refused  to  give 
them  up  except  on  payment  of  the  fine,  etc. 

The  town  clerk  of  the  Town  of  Poughkeep- 
sie proved  that  at  the  town  meeting  in  April, 
1842,  Morris  was  appointed  pound  master  of 
the  town  and  that  it  was  there  resolved  that 
swine  should  "  not  be  commoners." 

The  following  ordinances,  among  others, 
were  proved  to  have  been  passed  by  the  trust- 
ees of  the  Village  of  Poughkeepsie,  May  10, 
1842. 

"  Be  it  ordained  by  the  trustees  of  the  Vil- 
lage of  Poughkeepsie,  that  no  swine  shall  here- 
after be  permitted  to  run,  lie  or  be  at  large  in 
any  street  in  this  village." 

"And  be  it  further  ordained,  that  the  owner 
or  owners  of  any  *swine  shall  forfeit  [*2OO 
for  the  use  of  the  village,  for  every  time  any 
such  animal  shall  run,  he  or  be  at  large  in  any 
street  in  this  village,  the  sum  of  twenty-five 
cents;  provided  that  no  forfeiture  shall  be  in- 
curred twice  on  the  same  animal  in  the  same 
day." 

"And  be  it  further  ordained,  that  it  shall  be 
the  duty  of  the  street  inspector  to  prosecute, 
under  the  directions  of  the  trustees,  for  all  vio- 
lations of  this  law,  and  to  drive  or  carry  all 
such  animals  so  found  at  large  to  the  village 
pound  hereinafter  provided,  and  to  deliver 
them  to  the  pound  master;  and  to  hire  as  much 
assistance,  at  the  expense  of  the  village,  as  he 
shall  deem  necessary  to  drive  or  carry  such  an- 
imals to  the  said  pound." 

The  other  ordinances  passed  at  the  name  time 
established  a  public  pound  for  the  village,  and 
directed  the  pound  master  to  receive  all  animals 
so  brought  there,  and  provided  for  the  sale  of 
animals  impounded,  for  payment  of  the  fine, 
fees  and  expenses.  Morris  was  at  the  same  time 
appointed  village  pound  master. 

The  street  inspector  testified  that  he  did  not 
drive  the  swine  to  pound,  or  employ  any  one 
to  do  it.  He  had.  however,  given  general  no- 
tice of  the  existence  of  the  pound,  and  that 
whoever  would  drive  to  it  hogs  which  were 

707 


200 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1845 


found  running  at  large  would  get  pay  for  so 
doing,  and  he  had  often  told  boys  and  men  to 
drive  hogs  found  in  the  street  to  the  pound. 

The  defendant  Morris,  as  pound  master,  had 
posted  a  public  notice  to  the  same  effect  with 
that  given  by  the  street  inspector.  The  hogs  in 
question  were  found  in  the  street  by  some  boys 
who  drove  them  to  the  pound,  where  they  were 
received  by  the  defendants  and  finally  sold  as 
above  mentioned. 

Mr.  C.  W.  Swift,  for  plaintiff  in  error. 

Mr.  J.  Thompson,  for  defendants  in  error. 

By  the  Court,  Beardsley,  J.  If  the  town 
regulation  "that  swine  should  not  be  common- 
ers," has  any  sensible  meaning,  it  has  none 
which  would  justify  the  seizure  and  impound- 
20 1*]  ing  of  *these  hogs.  But  it  is,  in  effect, 
abandoned  by  the  counsel  for  the  defendant  in 
error,  in  the  argument  submitted  on  his  behalf, 
and  may  be  thrown  out  of  view. 

Beyond  this,  the  case  may  be  disposed  of  in 
a  short  way,  for  if  we  concede  that  the  village 
ordinances  were  duly  passed  and  promulgated, 
and  were  such  as  its  charter  authorized,  still 
they  afford  no  justification  for  what  was  done 
in  this  instance.  These  swine  were  driven  to 
the  pound  by  two  boys;  were  received  from 
them  and  impounded,  and  subsequently  dis- 
posed of  by  a  public  sale. 

These  boys  were  not  acting  with  or  for  the 
street  inspector,  and  were,  in  no  sense,  clothed 
with  the  authority  which  the  regulations  of 
the  village  assumed  to  cast  upon  that  officer. 
To  be  sure  the  inspector  had  given  notice  that 
if  hogs  found  in  the  streets,  were  driven  to  the 
pound,  those  who  drove  them  would  be  paid 
for  it,  and  he  had  directed  the  pound-keeper  to 
receive  all  hogs  which  might  be  driven  to  the 
pound. 

I  shall  not  undertake  to  say  what  powers  the 
inspector  may  have  had,  but  I  say,  unhesitat- 
ingly, he  had  no  authority  to  execute  this  or- 
dinance in  any  such  manner.  If  he  could  in 
person  and  with  the  aid  of  others  acting  for 
him  and  under  his  immediate  order  and  direc- 
tion, lawfully  seize  and  impound  swine  found 
in  the  street,  he  was  not  authorized  to  delegate 
that  power  to  all  the  men  and  boys  in  the  town 
or  the  village.  It  would  be  most  unreasonable 
to  give  such  a  construction  to  the  language  of 
the  regulation,  and  it  must  be  rejected.  By  the 
words  of  the  ordinance,  it  is  declared  to  "be 
the  duty  of  the  street  inspector  to  prosecute, 
under  direction  of  the  trustees.for  all  violations 
of  this  law,  and  to  drive  or  carry  all  such  ani- 
mals so  found  at  large  to  the  village  pound 
hereafter  provided,  and  deliver  them  to  the 
pound  master,  and  to  hire  as  much  assistance, 
at  the  expense  of  the  village,  as  he  shall  deem 
necessary  to  drive  or  carry  such  animals  to  the 
pound."  And  it  is  made  "the  duty  of  the 
pound  master  to  receive  and  put  into  the  vil- 
lage pound  all  such  animals  so  brought  to  him." 
A  penalty  is  imposed,  as  well  as  a  seizure  of 
the  offending  animals  authorized,  by  the  ordi- 
nances but  the  summary  remedy  by  distress  was 
2O2*]  only  to  *be  enforced  by  the  street  in- 
spector, aided,  if  need  be,  by  his  immediate  as- 
sistants. There  was  no  pretense  of  authority 
for  any  one  else  to  seize  for  a  violation  of  the 
ordinance.  It  may  be  that  the  inspector  and  his 
assistants  could  justify  under  the  ordinance, 
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but  no  one  else  can.  The  remedy  is  summary 
and  rigorous,  and  is  by  no  means  to  be  deemed 
legal  as  a  thing  of  course.  It  is  the  exercise  of 
a  pretty  high  power  in  any  case,  and  whoever 
asserts  such  an  authority  must  show  clearly 
that  it  exists. 

I  think  the  seizure,  impounding  and  sale  of 
these  hogs  was  without  authority,  and  the 
judgment  should  be  reversed. 

Judgment  reversed. 


LEGG  v.  OLNEY  AND  ASHLEY. 

Evidence — Proof  That  Judgment  Was  Collusive — 
Declarations  of  Debtor —  When  Admissible. 

Where  the  defendants  attempted  to  show  that  a 
judgment  by  confession,  between  other  parties,  un- 
der which  the  plaintiff  claimed  title  to  the  (roods  in 
controversy,  was  without  consideration  and  collu- 
sive, and  had  given  some  evidence  of  a  confederacy 
between  the  parties  to  the  judgment,  at  the  time  ft 
was  confessed,  to  defraud  creditors ;  held,  that  it  was 
not  competent  for  them  to  prove  the  declaration  of 
the  defendant  in  the  judgment,  made  before  it  was 
confessed,  to  the  effect  that  the  plaintiff  in  the  judg- 
ment was  indebted  to  him,  the  defendant. 

It  seems  that  such  declaration  would  be  admissible 
if  made  at  or  after  the  time  of  the  confession  of  the 
judgment,  and  in  furtherance  of  the  common  ob- 
ject. Per  Beardsley,  J. 

Citation— Cow.  &  H.  Notes  to  Phil.  Ev.,  pp.  177, 178. 

TERROR  from  the  Tioga  C.  P.  Legg  sued 
J-J  Olney  and  Ashley  before  a  justice  of  the 
peace,  who,  after  a  trial  before  him,  rendered 
judgment  for  the  defendants,  which  judgment 
was  affirmed  by  the  C.  P.  on  certiorari. 

The  action  was  trespass  for  a  quantity  of 
groceries  formerly  owned  by  one  John  B.  Ma- 
carge,  which  the  plaintiff,  as  a  constable,  had 
levied  upon  by  virtue  of  two  several  executions 
against  Macarge,  issued  upon  judgments  con- 
fessed by  him  in  favor  of  Luke  Crittenden. 
The  defendants  claimed  under  an  assignment 
executed  by  Macarge  on  the  18th  July,  1842, 
to  the  defendant  Olney,  as  a  trustee  for  the 
creditors  of  Macarge.  On  the  execution  of  the 
assignment,  possession  had  been  delivered  to 
*Olney,  but  he  suffered  Macarge  to  re-  [*2O3 
tain  the  key  of  the  shop  in  which  the  property 
was  kept,  and  also  to  continue  therein  as  his 
agent.  The  judgments  were  confessed  and  the 
executions  issued  on  the  19th,  and  the  levy  was 
made  July  20,  1843,  after  which  the  defend- 
ants, Ashley  acting  in  aid  of  Olney  the  assign- 
ee, took  the  goods  from  the  shop,  for  which 
taking  the  action  was  brought.  The  plaintiff 
attacked  the  assignment  as  fraudulent  against 
creditors,  and  the  defendants  Insisted  and  un- 
dertook to  prove  that  the  judgments  in  favor 
of  Crittenden  were  without  consideration, 
fraudulent  and  collusive.  After  giving  some 
evidence  tending  to  that  conclusion,  the  de- 
fendants offered  to  prove  the  declarations  of 
Macarge  made  at  a  time  shortly  before  the  judg- 
ments were  confessed,  to  show  that  instead  of 
Macarge  being  indebted  to  Crittenden,  the  lat- 
ter was  the  debtor  of  Macarge.  An  objection 
by  the  plaintiff  to  this  evidence  being  over- 
ruled, the  defendants  proved  that  Macarge  had 
stated  that  Crittenden  owed  him  about  $80,  for 
which  he  promised  to  procure  his  note  and  turn 
it  out  to  another  creditor. 

Mr.  N.  W.  Davis,  for  plaintiff  in  error. 

Mr.  G.  S.  Camp,  for  defendants  in  error.  • 
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By  the  Court,  Beardsley,  J.  On  the  trial 
the  defendants  sought  to  prove  that  the  judg 
ments  which  Macarge  confessed  to  Crittenden 
were  fraudulent,  and  for  this  purpose  offered 
to  prove  whatltfacarge  had  said  about  Crit- 
tenden's  being  indebted  to  him,  prior  to  the 
time  when  these  judgments  were  confessed, 
:and  when  neither  the  plaintiff  in  the  suit,  nor 
Crittenden  was  present.  This  was  objected  to 
by  the  plaintiff,  but  was  received,  and  testi- 
mony was  given  to  show  that  Macarge  had 
isaid  Crittenden  owed  him  about  $80,  and  that 
he  would  obtain  his  note  for  what  was  due 
and  turn  it  out  to  one  of  his  creditors.  This 
testimony  may  have  had  a  decided  influence 
upon  the  question  of  the  integrity  of  these 
judgments,  and  it  should  not  have  been  re- 
ceived. It  was  wholly  inadmissible  between 
2O4*]  *tbese  parties,  being  the  mere  declara- 
tions of  a  third  person.  As  there  was  some 
evidence  of  a  combination  between  Macarge 
and  Crittenden,  to  defraud  the  creditors  of 
Macarge,  at  the  time  these  judgments  were  con- 
fessed, subsequent  declarations  by  Macarge,  in 
affirmance  of  that  combination,  might  have 
been  good  evidence  against  Crittenden,  but 
statements  made  prior  to  the  combination 
•could  not  have  been  received  under  such  cir- 
cumstances. Co  wen  &  H.,  Notes  to  1  Phil. 
Ev..  pp.  177,  178. 

The  case,  as  presented  in  the  return,  is  ex- 
ceedingly confused,  and  it  is  by  no  means  read- 
ily perceived  what  grounds  were  assumed  by 
the  respective  parties,  or  on  what  particular 
principle  the  case  was  determined.  But  the 
point  stated  is  decisive,  and  the  judgments 
must  be  reversed. 

Judgment*  reversed. 


MAXSON  «.  ANNAS. 

Statute  Regarding  Seventh  Day  Baptists — Judg- 
ment Rendered  against  One  on  That  Day, 
Valid. 

The  Act  in  relation  to  the  Seventh  Day  Baptists, 
Stat.  1830,  p.  335,  which  prohibits  the  service  and  ex- 
ecution of  all  writs,  process,  warrants,  orders.  Judg- 
ments, etc.,  on  Saturday,  upon  any  person  who 
keeps  that  day  as  the  Sabbath,  and  declares  that 
such  service  shall  be  void,  does  not  affect  a  judg- 
ment rendered  against  such  person  on  that  day. 

Citations-Laws,  1839.  p.  335;  1  R.S.,  675.  sec.  69;  15 
Johns..  119, 177  ;  20  Johns..  140 ;  12  Johns.,  178 ;  8  Cow.. 
27 ;  2  R.  S..  275,  sec.  7 ;  12  Wend.,  57. 

TROVER  for  a  wagon  and  cutter,  tried  at 
the  Madison  Circuit,  before  Gridley,  C. 
Judge,  in  September,  1848.  The  case,  as  stated 
by  the  plaintiff's  counsel  in  his  opening  to  the 
jury,  was  this:  the  plaintiff  is  a  Seventh  Day 
Baptist,  whose  religious  faith  and  practice  is, 
to  keep  the  seventh,  as  a  day  set  apart  by  di- 
vine command  as  the  Sabbath  of  rest  from  la- 
bor, and  dedicated  to  the  worship  of  God. 
The  defendant  held  a  note  against  the  plaintiff, 
upon  which  he  commenced  a  suit  in  a  justice's 
court  by  summons  returnable  December  17, 
1842,  that  being  the  seventh  day  of  the  week, 
•commonly  called  Saturday;  as  that  day  was  the 
plaintiff's  Sabbath,  he  did  not  appear,  though 
he  had  a  good  defense  to  the  whole  or  a  part 
2O5*]  of  the  note.  On  *that  day  a  trial  was 
had  in  the  absence  of  the  plaintiff,  and  a  judg- 
ment rendered  against  him  for  damages  and 


costs.  An  execution  was  afterwards  issued  on 
the  judgment,  by  virtue  of  which  the  property 
in  question  was  levied  upon  and  sold.  The  de- 
fendant purchased  the  property  at  the  sale 
and  converted  it  to  his  own  use.  The  defend- 
ant knew  that  the  plaintiff  was  a  Seventh  Day 
Baptist,  and  that  it  was  his  faith  and  practice 
to  keep  the  seventh  day  of  the  week  as  his 
Sabbath.  On  this  opening  the  plaintiff  was 
nonsuited;  and  he  now  moves  for  a  new  trial 
on  a  case. 

Mr.  Z.  T.  Bentley,  for  the  plaintiff,  cited 
Stat.  1839,  p.  335;  2  R.  L.,  195,  sec.  5;  Van 
Vechten  v.  Paddock,  12  Johns  .  178;  Butler  v 
Kelsey,  15  Id.,  177;  Field  v.  Park,  20  Id  140- 
Hoghtaling  v.  Osborn,  15  Id.,  119;  Story  v.  El- 
liot, 8  Cow.,  27;  1  R.  S.,  675,  sec.  69. 

Mr.  W.  J.  Hough,  for  the  defendant,  cited 
2  R.  S.,  275,  sec.  7;  8  Cow.,  27;  12  Wend.,  57. 

By  the  Court,  Bronson,  Ch.  J.     The  plaint- 
iff insists  that  the  judgment  under  which  the 
defendant  purchased  the  property  is  void,  be- 
cause it  was  rendered  on  Saturday;  and  he  re- 
lies on  the  statute  "In  relation  to  the  Seventh 
Day  Baptists."    This  badly  drawn  law  pro- 
vides, in  substance,  that  no  writ,  process,  war- 
rant, order,  judgment,  decree,  or  other  pro- 
ceeding of  any  court,  shall  be  served  or  ex- 
ecuted on  the  seventh  day  of  the  week,  com- 
monly called  Saturday,  upon  any  person  who 
keeps    that    day    as  the   Sabbath.     Cases  of 
breaches  of  the  peace,  and  the  apprehension 
of  persons  charged  with  crimes  and  misde- 
meanors are  excepted.     "The  service  of  any 
such  proceeding,  in  all  other  cases,  shall  be 
utterly  void."    Stat.  1839,  p.  335.    This  stat- 
ute, except  as  to  the  day,  is  much  like  the  one 
which  provides  that  no  writ,  process,  etc.,  shall 
be  served  or  executed  on  Sunday;  1  R.  S.,  675, 
sec.  69;  and  both  should  receive  the  same  con- 
struction. But  I  am  unable  to  read  the  law  so 
that  it  will  touch  the  plaintiff's  case.  His  com- 
plaint is,  that  the  judgment  was  rendered  —  not 
*that  it  was  "served  OF  executed"  —  on  [*2OO 
Saturday.     The  rendition,  is  a  very  different 
thing  from  the  execution,  of  a  judgment.   We 
have  been  referred  to  two  classes  of  cases;  one 
relating  to  ministerial,  and  the  other  to  judi- 
cial acts.     The  first  class  arose  under  the  Sun- 
day statute;  the  second  had  nothing  to  do  with 
it.     In  Butler  v.  Kelsey,  15  Johns.,  177.  which 
belongs  to  the  first  class,  it  was  held  that  a 
writ  of  inquiry  of  damages  could  not  be  ex- 
ecuted on  Sunday.  It  was  a  plain  case,  falling 
within  the  very  words  of  the  statute.  In  Field 
v.  Park,  20  Johns.,  140.  it  was  held  that  a  no- 
tice of  motion  is,  in  effect,  a  summons  to  ap- 
pear in  court  and  defend  against  an  order  to 
be  applied  for;  and  cannot,  therefore,  be  served 
on    Sunday.      Van     Vechten   v.    Paddock.    12 
Johns.,  178,  decides  that  delivering  process  lo 
an  officer  on  Sunday,  is  not  a  good  commence 
incut  of  an  action  on  that  day.     The  cases  of 
the  other  class  hold,  that,  at  the  common  law. 
Sunday  is  dtes  nonjuridittts,  and  that  a  judg 
ment  cannot  be  rendered,  or  an  award  lx«  made 
on  that  day.     Hoghtaling  v.  Otborn.  15  Johns.  . 
1  19  ;  Story  v.  Kttiot.  8  Cow.  .  27.     We  have  now 
a  statute  declaring  that  "No  court  shall  he 
opened,  or  transact  any  business,  on  Sunday. 
unless  it  be  for  the  purpose  of  receiving  a  ver 
diet,  or  discharging  a  jury."  2R.  S.,  275,  sec.  7. 
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We  have  no  such  statute  in  relation  to  Sat- 
urday; nor  has  the  common  law  decided  that 
Saturday  is  not  a  judicial  day.  No  act  is  void 
because  it  was  done  on  the  Sabbath,  unless  it 
has  been  prohibited  by  the  common  law,  or 
by  statute.  Sayles  v.  Smith,  12  Wend.,  57. 
The  same  doctrine  must  apply  to  all  the  other 
days  in  the  week. 

If  the  plaintiff  had  the  process  made  return- 
able at  a  time  when  he  knew  the  defendant 
could  not,  conscientiously,  attend  to  make  his 
defense,  he  is  worthy  of  the  severest  censure. 
But  still  the  judgment  is  not  void.  There  are 
many  social  duties  which  are  not  enforced, 
and  many  wicked  deeds  which  are  not  pun- 
ished, by  human  laws. 

New  trial  denied. 

Cited  in-3  Barb..  496 ;  11  Abb.  Pr.,  88. 


2O7*]        *LAWYER  v.  SMITH. 

Negligence  in  Setting  Fire  to  One's  Own  Woods — 
Statute — Judgment  Because  against  Evidence, 
Not  Set  Aside. 

An  action  on  the  Statute  1  R.  S.,  696,  sec.  1,  giving 
treble  damages  to  the  party  injured  against  one  who 
negligently  sets  fire  to  his  own  woods,  belongs  to  the 
class  of  actions  in  which  the  court  will  not  set  aside 
a  verdict  for  the  defendant  on  the  sole  ground  that 
it  is  against  evidence. 

Citations-1  R.  S.,  696,  sec.  1 ;  2  Str.,  899,  1238 ;  10 
Johns.,  101:  15  Wend.,  565;  9  Johns..  36;  3  Johns., 
180 ;  JO  Wend.,  119. 

ACTION  on  the  case,  tried  at  the  Schoharie 
Circuit,  before' Cushman,    0.  Judge,  in 
October,  1843,  when  the  jury  found  a  verdict 
for  the  defendant.     The  plaintiff  moves  for  a 
new  trial  on  a  case.     The  facts  are  sufficiently 
stated  in  the  opinion  of  the  court. 
Mr.  S.  Stevens,  for  plaintiff. 
Mr.  D.  Cady,  for  defendant. 

By  the  Court,  Bronson,  Ch.  J.  This  is  an 
action  on  the  Statute  Concerning  "The  Firing 
of  Woods,"  1  R.  S.,  696,  sec.  1, which  provides, 
that  "Every  person  negligently  setting  fire  to 
his  own  woods,  or  negligently  suffering  a  fire 
kindled  upon  his  own  wood  or  fallow  land,  to 
extend  beyond  his  own  land, shall  forfeit  treble 
damages  to  the  party  injured  thereby."  It  is 
also  made  a  misdemeanor,  punishable  by  fine 
or  imprisonment,  or  both,  at  the  discretion  of 
the  court.  No  question  of  law  arose  on  the 
trial.  The  cause  was  submitted  to  the  jury 
under  a  proper  charge  from  the  judge,  and 
they  found  a  verdict  for  the  defendant.  The 
plaintiff  moves  for  a  new  trial  on  the  ground 
that  the  verdict  is  against  evidence.  In  penal 
actions,  when  the  verdict  is  for  the  defendant, 
new  trials  are  not  granted  on  the  sole  ground 
that  the  verdict  is  against  evidence.  Seymour 
v.  Day,  2  Str.,  899  ;  Mattison  v.  Allanson,  Id., 
1238;  Comfort  v.  Thompson,  10  Johns.,  101  ; 
Overseers  of  Poor  v.  Lunt,  15  Wend.,  565.  Ac- 
tions for  defamation  and  malicious  prosecu- 
tion are  said  to  be  penal  ia  their  nature  ;  and 
they  follow  the  same  rule,  unless  the  case  be 
such  as  to  furnish  evidence  of  prejudice,  par- 
2O8*]  tiality,  *or  corruption  on  the  part  of 
the  jury.  Hurlin  v.  Hopkins,  9  Johns.,  36; 
Jartis  v.  Eatheway,  3  Id.,  180;  Randellv.  But- 
ler, 10  Wend.,  119.  This  action  is  penal  in  its 
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nature.  Indeed,  as  to  two  thirds  of  the  recov- 
ery, if  the  plaintiff  succeeds,  it  is  wholly  penal. 
If  a  verdict  for  the  defendant  should  ever  be 
set  aside  as  against  evidence  in  such  an  action, 
it  should  at  the  least  be  as  strong  a  case  against 
the  jury  as  where  their  verdicts  may  be  set 
aside  in  actions  for  defamation.  This  is  not 
such  a  case.  It  was  a  fair  question  for  the  jury 
upon  the  evidence  whether  the  defendant  wa» 
chargeable  with  negligence;  and  although  upon 
that  point  the  verdict  might  well  have  been  for 
the  plaintiff,  it  was  not  so  plain  a  case  as  to 
show  either  prejudice  or  partiality — much  less 
corruption — on  the  part  of  the  jury.  I  see  no- 
sufficient  reason  for  disturbing  the  verdict. 

New  trial  denied. 

Cited  In— 17  How.  Pr.,  458 ;  57  How.  Pr.,  497. 


EMERY  v.  MILLER. 

Slander  —  Pleading  —  Evidence. 

Where  a  declaration  in  slander  stated  a  complaint 
before  the  grand  jury,  and  that  the  plaintiff  was- 
sworn  and  gave  evidence  upon  such  complaint,  and 
contained  a  colloquium  concerning  the  evidence  so 
given,  and  charged  the  defendant  with  having 
spoken  words  in  themselves  imputing  perjury  to- 
the  plaintiff  in  giving  such  testimony  ;  held,  that  the 
action  could  not  be  sustained  without  proof  of  such 
proceedings  before  the  grand  jury. 

The  case  of  Jacobs  v.Fyler,  3  Hill,  574,commented 
on  and  explained. 

Where  it  was  proved  that  the  defendant  had  said 
of  the  plaintiff  that  he  had  stolen  "the  Spaniard's 
money,  such  words  being  laid  without  any  aver- 
ment or  colloquium  respecting  the  loss  or  stealing  of 
such  money  ;  held,  that  the  plaintiff  was  not  entitled 
to  prove  a  report  in  the  neighborhood  that  a  Span- 
iard's money  had  been  stolen. 

Citations-11  Wend..  596  ;  3  Hill,  574  ;  9  Cow..  30  ;  4 
Wend.,  531  ;  16  Wend.,  457;  2  Stark.  Sland.,  12.  50;  1 
Stark,  406. 


O  LANDER,  tried  before  Dayton,  C. 
O  the  Erie  Circuit,  in  November,  1842.  The 
declaration  contained  several  counts.  The  in- 
troduction to  the  first  and  second,  after  the 
usual  inducement  of  good  character,  etc.,  set 
forth  that  a  complaint  was  pending  before  the 
grand  jury  of  Erie  Co.,  duly  summoned,  etc., 
*at  a  Court  of  Oyer  and  Terminer  then  [*2OJ> 
lately  held  before,  etc.,  against  the  defendant 
and  others  for  a  rio£,  etc.,  and  that  on  such 
complaint  the  plaintiff  was  sworn  as  a  witness 
and  examined  on  oath,  that  it  became  a  mate- 
rial inquiry  whether  the  defendant  was  at  the 
place  of  the  riot,  at  the  time  when,  etc.  The 
first  count  then  proceeded  to  state  that  the  de- 
fendant, well  knowing  the  premises,  in  a  cer- 
tain discourse  which  he  had  of  and  concerning 
the  plaintiff,  and  of  and  concerning  the  evi- 
dence by  him  given  before  said  grand  jury, 
said  of  said  plaintiff,  and  of  and  concerning 
said  evidence,  the  words  following:  "  As  soon 
as  the  court  sits  I  will  have  Stilwell  and  Emery 
(the  plaintiff)  taken  up  for  false  swearing. 
Colonel  Emery  testified  before  the  grand  jury 
that  he  heard  my  voice  at  the  time  of  the  riot,. 
and  I  can  prove  that  I  was  not  there,  and  Em- 
ery has  sworn  false.  I  will  law  him  and  Stil- 
well two  years,  certain.  I  have  as  much  money 
to  spend  as  they  have,  and  will  spend  it  as  free- 
ly." (Thereby  then  and  there  meaning  that 
he  the  said  plaintiff,  in  giving  his  evidence  as 
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such  witness  before  the  grand  jury  as  afore- 
said, had  committed  willful  and  corrupt  per- 
jury.) The  second  count  contained  words  of 
similar  purport  with  some  verbal  variations.and 
was  connected  with  the  introductory  matter  in 
the  same  manner.  The  other  counts  had  no 
reference  to  the  introductory  matter,  but  set 
forth  words  actionable  in  themselves.  The  de- 
fendant pleaded  not  guilty. 

On  the  trial,  the  plaintiff  called  a  witness  and 
commenced  examining  him  to  prove  the  words 
set  out  in  the  first  and  second  counts  of  the  dec- 
laration, and  the  defendant's  counsel  objected 
to  any  proof  of  the  words  set  forth  in  those 
counts  until  proof  had  been  given  of  the  or- 
ganization of  and  of  the  proceedings  before  the 
grand  jury,  unless  the  plaintiff 's  counsel  would 
state  that  they  intended  to  make  such  proof, 
which  they  declined;  but  the  circuit  judge  de- 
cided that  it  was  unnecessary  to  prove  the  im- 
paneling of  the  grand  jury,  or  the  proceed- 
ings before  them,  and  that  the  plaintiff  was 
entitled  to  prove  the  words  laid  in  the  first  and 
second  counts  without  such  other  proof,  and 
the  defendant's  counsel  excepted.  The  plaint- 
iff then  gave  evidence  to  prove  the  speaking  of 
the  words  laid  in  these  counts  and  of  the  ac- 
21O*]  tionable  *  words  set  forth  in  the  other 
counts.  In  connection  with  the  evidence  to 
prove  the  words  respecting  "  the  Spaniard's 
money,"  the  plaintiff  inquired  of  a  witness 
whether  there  was  a  report  in  the  neighborhood 
that  a  Spaniard's  money  had  been  stolen.  The 
question  was  objected  to  by  the  defendant's 
counsel,  on  the  ground  that  there  was  no 
foundation  laid  for  such  proof  in  the  declara- 
tion. The  objection  was  overruled.  The  de- 
fendant's counsel  excepted,  and  the  witness 
answered  that  there  was  such  a  report.  Much 
other  testimony  was  given,  and  several  ques- 
tions of  law  were  raised  and  disposed  of  ;  and 
after  the  evidence  was  closed  the  defendant's 
counsel  requested  the  judge  to  charge,  among 
other  things,  that  the  plaintiff  had  failed  to 
prove  the  charge  contained  in  the  first  and 
second  counts,  because  he  had  not  proved  the 
proceedings  before  the  grand  jury  set  out  in 
these  counts.  The  judge  declined  so  to  charge, 
and  the  defendant's  counsel  excepted.  The  jury 
found  a  verdict  for  the  plaintiff  for  $400.  The 
cause  came  before  the  court  on  a  bill  of  excep- 
tions. 

Mr.  S.  E.  Sill,  for  defendant. 

Mr.  A.  3  a  win,  for  plaintiff. 

By  the  Court,  Beardsley,  J.  The  first  two 
counts  in  the  declaration  state  that  a  Court  of 
Oyer  and  Terminer  was  held  in  and  for  the 
County  of  Erie,  before  certain  judges  whose 
names  are  given  ;  that  a  grand  jury  was  duly 
impaneled  and  sworn  at  said  court;  that  a  cer- 
tain complaint  was  pending  before  said  jury. 
in  respect  to  which  the  plaintiff  was  sworn  and 
examined  as  a  witness,  and  that  the  defend 
ant,  subsequently,  charged  the  plaintiff  with 
having  sworn  falsely  in  the  evidence  so  given 
by  him. 

The  slanderous  words  are  thiiH  laid  as  spoken 
in  reference  to  a  particular  occasion,  and  thev 
must  be  proved  substantially  as  laid.  To  ad- 
mit proof  of  a  general  charge, when  the  plaint- 
iff sets  up  that  he  was  aggrieved  by  a  particu 
lar  one. might  mislead  the  defendant, and  would 
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be  against  well  settled  principles.  The  defend- 
ant must  meet  the  charge  made  against  him  in 
the  *declaration.  If  that  is  particular  [*21 1 
and  he  would  justify  by  proving  its  truth,  the 
justification  must  meet  the  specific  charge  and 
need  not  go  beyond  it.  As  the  plaintiff  thus 
limits  the  defense  to  a  particular  subject  and 
occasion,  it  would  be  palpably  unjust  to  allow 
evidence  of  a  different  charge  to  be  given. 
Parties  must  state  the  cause  of  action  upon 
which  they  rely,  with  reasonable  certainty  and 
precision,  and  a  substantial  departure,  o'n  the 
trial,  from  the  case  made  by  the  pleadings,  is 
not  to  be  allowed.  Aldrich  v.  Brown,  1 1  Wend. , 
596. 

What  was  said  by  the  late  Mr.  J.  Cowen,  in 
Jacobs  v.  Fyler,  3  Hill,  574,  should  not  be  un- 
derstood as  conflicting  with  these  views.  "  It 
is  not  even  necessary,"  he  there  says,  ' '  to  prove 
that  a  suit  was  pending,  or  to  show  that  the 
colloquium  referred  to  any  suit  in  particular, 
where  the  words  in  themselves  amount  to  a 
charge  of  perjury."  This  remark  was  not 
made  on  a  question  of  variance,  but  to  show 
that  certain  words  are  actionable  per  se,  as 
amounting  to  a  direct  imputation  of  perjury; 
and  thus  understood,  the  remark  is  correct. 
But  it  must  not  be  taken  to  affirm  that  general 
words,  importing  a  charge  of  perjury,  can  be 
proved  to  support  a  declaration  which  alleges 
that  the  charge  was  specific  and  particular. 

The  first  two  counts  are  of  the  latter  de- 
scription, and  the  matters  alleged,  which  point 
the  slanderous  imputation  to  the  evidence 
given  by  the  plaintiff  on  a  particular  occasion, 
should  have  been  proved.  The  judge  erred  in 
holding  this  to  be  unnecessary.  Bullock  v. 
Koon,  9  Cow..  30;  S.  C.,  4  Wend.,  531;  Power 
v.  Price,  16  Wend.,  457;  2  Stark.  Sland.,  12, 
50;  1  Id.,  406. 

The  evidence  of  a  report  that  a  Spaniard's 
money  had  been  stolen,  was  improperly  ad- 
mitted. It  was  wholly  irrelevant  to  any  ques- 
tion before  the  jury,  and  should  have  been  re- 
jected. 

Various  other  points  are  made  in  the  bill  of 
exceptions,  but  they  are  not,  in  all  respects, 
stated  with  as  much  particularity  and  distinct- 
ness as  they  should  be.  and  as  the  cause  must 
go  down  for  a  new  trial,  they  are  not  exam- 
ined. 

New  trial  ordered. 

Cited  in— 3  Barb.,  632;  4  Barb.,  515;  51  Barb..  394. 


•MATHEWS  t>.  LAWRENCE.  [*2  1  2 

Escape — Judgment  again t(  Defendant'*  Succt* 
tor  for  Same  Escape,  Paid,  No  Deftnt*. 

In  a  suit  upon  a  judgment,  which  ju<ltnm>nt  wiu 
recovered  fur  a  cause  of  action  which  could  ex- 
ist only  iitfHiiiHt  inn-  Individual,  e.  a-  for  HI  escape 
from  thr  jail  limits,  i In-  defendant  hHiiff  sheriff  : 
held,  that  It  was  no  defense  that  the  plaintiff  had 
recovered  n  judgment  for  the  twine  cause  of  action 
iitfiiinxt  another  perann.  which  had  oecti  paid. 

When;  the  plaintiff  declared  upon  and  proved  a 
Jinlirmriit  it-covered  against  the  defendant  as  ther- 
Iff  of  the  County  of  O.  for  the  ccca|M>  of  \V.  from 
the  Jail  limits,  and  the  defendant  provi-d  that  the 
plaintiff  had  recovered  a  Judgment  ajrnlnst  the  de- 
fendant's sucxx-asor  In  office  for  the  name  CCCJIIH*. 
which  had  t>ccn  paid,  tint  It  did  not  appear  which 
sheriff  was  really  liable,  or  which  judirment  was 
first  recovered  ;  field,  that  the  facts  did  not  consti- 
tute a  defense,  for  (1)  the  defendant  was  precluded 
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from  impeaching  the  Judgment  against  him  by 
showing  that  he  was  not  liable,  and  (2)  that  a  judg- 
ment against  and  satisfaction  by  a  person  not  liable 
could  not  avail  the  defendant. 

ERROR  to  Onondaga  C.  P.  Mathews  sued 
Lawrence  before  a  justice,  and  declared 
on  a  justice's  judgment  against  the  defendant 
for  $7.10  damages  and  costs.  On  the  trial  the 
judgment  was  proved.  The  defendant  then 
gave  evidence  tending  to  show  that  the  judg- 
ment was  recovered  against  the  defendant  as 
sheriff  of  the  County  of  Onondaga  for  the  es- 
cape of  one  Washburn  from  the  jail  limits; 
that  the  plaintiff  also  sued  Elihu  L.  Phillips, 
the  successor  of  the  defendant  in  the  office  of 
sheriff,  and  recovered  a  judgment  against  him 
for  the  same  escape  of  Washburn;  and  that 
the  judgment  against  Phillips  had  been  col- 
lected. This  was  set  up  as  a  satisfaction  of  the 
judgment  against  the  defendant.  The  evi- 
dence was  objected  to  by  the  plaintiff,  but  the 
justice  overruled  the  objection.  After  the  evi- 
dence had  been  given,  the  justice,  upon  fur- 
ther reflection,  thought  it  should  have  been 
rejected;  and  he  gave  judgment  for  the  plaint- 
iff. On  certiorari,  the  C.  P.  reversed  the  judg- 
ment, and  the  plaintiff  now  brings  error. 

Mr.  A.  C.  Griswold,  for  plaintiff  in  error. 

Mr.  J.  R.  Lawrence,  for  defendant  in 
error. 

213*]     *By  the  Court,  Brpnson,  Ch.  J.     It 

is  impossible  that  the  plaintiff  should  have  had 
a  good  cause  of  action  against  both  sheriffs  for 
the  same  escape  of  Washburn;  and  if  we  can 
believe  the  defendant's  evidence  as  to  the  iden- 
tity of  the  escape,  it  is  then  clear  that  one  of 
the  sheriffs  had  a  good  defense  to  the  action 
which  was  brought  against  him.  It  does  not 
appear  when  the  escape  took  place,  or  which 
judgment  was  first  recovered.  Nor  is  there  any- 
thing in  the  case  to  show  which  of  the  sheriffs 
was  legally  liable  to  the  plaintiff.  Both  cer- 
tainly were  not;  and  whichever  had  a  good 
defense  should  have  made  it  at  the  proper 
time.  It  is  now  too  late.  Neither  of  the  sher- 
iffs can  go  back  of  the  judgment  for  the  pur- 
pose of  impeaching  it. 

We  must  assume  that  the  defendant  was  le- 
gally liable  for  the  escape,  not  only  because 
the  contrary  hac  not  been  proved,  but  because 
such  proof  would  not  have  been  admissible. 
The  judgment  lays  the  foundation  for  a  con- 
clusive presumption  that  the  defendant  was 
liable.  Then  it  can  be  no  answer  for  him  to 
say  that  the  plaintiff  has  wrongfully  recov- 
ered a  judgment  and  obtained  satisfaction 
from  another  man — one  who  was  not  answer- 
able for  the  escape.  That  only  proves  that  the 
plaintiff  is  a  bad  man,  and  he  has  done  a 
wrong  to  Phillips.  It  does  not  prove  that  the 
defendant's  debt  has  been  satisfied.  The  de- 
fendant might  just  as  well  set  up  that  the 
plaintiff  had  robbed  Phillips,  or  some  one  else, 
of  an  amount  of  money  equal  to  the  judgment 
on  which  Washburn  was  imprisoned.  That 
wrong  would  not  pay  the  defendant's  debt. 

Where  several  individuals  are  bound  by  one 
or  more  obligations  for  the  payment  of  the 
same  debt,  payment  by  one  will  operate  as  a 
satisfaction  as  to  all.  But  in  that  case,  all  of  the 
debtors  were  originally  liable  to  the  creditor. 
And  where  several  men  commit  a  trespass,  il 
the  injured  party  recover  a  judgment  and  ob- 
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tain  satisfaction  from  one  of  the  wrong-doers, 
all  the  others  are  discharged.  But  there, 
again,  all  of  the  trespassers  were  originally 
answerable  for  the  wrong.  In  both  cases  the 
satisfaction  comes  from  one  who  was  bound  to 
make  it;  and  as  the  plaintiff  is  only  entitled  to 
one  satisfaction,  all  of  the  debtors  or  trespass- 
ers are  discharged.  But  in  the  case  at  bar, 
there  is  *no  privity  or  relation  between  [*214 
the  two  sheriffs;  they  were  never  both  liable 
to  the  plaintiff  for  the  escape.  The  money 
which  Phillips  paid  came  from  a  stranger  to 
the  defendant,  and  I  see  no  principle  upon 
which  the  payment  can  inure  to  his  benefit. 
When  one  of  several  joint  debtors  or  co-tres- 
passers makes  satisfaction,  he  does  so  for  the 
others  as  well  as  for  himself.  But  in  this  case, 
as  there  was  no  joint  liability  on  the  part  of 
the  two  sheriffs,  Phillips  paid  the  money  for 
himself,  and  for  nobody  else. 

It  follows  from  what  has  been  said  that  the 
judgment  of  the  C.  P.  should  be  reversed, 
and  that  of  the  justice  affirmed. 

Ordered  accordingly. 

Cited  in-53  N.  Y.,  67. 


RANDALL  c.  SMITH  ET  AL. 

Trustees  of  School  District — Irregularities  as  to 
the  Assessment  of  Taxes — As  to  Notice  of  Meet- 
ing— Evidence  of  Vacancy,  Trustees — Second 
Vote  of  Tax  for  Same  Purpose  as  Prior  One. 

Where  the  trustees  of  a  school  district,  in  appor- 
tioning a  tax  voted  at  a  district  meeting  among  the 
taxable  inhabitants  of  the  district,  assess  persons 
whose  names  are  not  contained  in  the  last  assess- 
ment roll  of  the  town,  or  change  the  valuation  of  the 
property  of  any  taxable  inhabitant  from  that  men- 
tioned in  the  town  assessment  roll,  it  is  their  duty  to 
give  notice  to  the  parties  interested  before  complet- 
ing their  assessment :  but  the  omission  to  do  this, 
does  not  render  them  responsible  as  trespassers  at 
the  suit  of  persons  whose  property  is  seized  for  non- 
payment of  the  tax. 

If  a  district  clerk,  in  giving  notice  of  a  special  dis- 
trict meeting  regularly  called  by  the  trustees,  mis- 
represent the  object  of  the  meeting  to  some  of  the 
taxable  inhabitants,  who  in  consequence  thereof 
omit  to  attend,  and  a  district  tax  is  voted  at  such 
meeting,  the  trustees  who  cause  the  tax  to  be  col- 
lected are  not  thereby  rendered  trespassers,  unless 
they  are  parties  to  the  fraud. 

where  a  resolution  of  a  special  school  meeting, 
appointing  a  trustee  in  the  plnce  of  one  who  had 
been  chosen  a  few  days  before,  stated  that  the  one 
first  chosen  had  refused  to  serve ;  held,  in  trespass 
against  the  trustees  for  causing  a  district  tax  to  be 
collected,  that  such  statement  was  sufficient  evi- 
dence that  a  vacancy  had  occurred,  to  render  the 
second  appointment  valid. 

Where  a  district  meeting  voted  a  tax  for  the  erec- 
tion of  a  school-house  in  October,  and  without  pro- 
ceeding upon  it,  or  in  terms  reconsidering  or  re- 
scinding it,  voted  a  like  tax  at  a  special  meeting  in 
the  succeeding  February ;  held,  that  the  last  men- 
tioned vote  was  notwithstanding  a  legal  and  valid 
one. 

Citations— 1  R.  S.,  478,  sec.  63 ;  480,  sec.  71 ;  482,  sees. 
76,  79-«l ;  483,  sec.  82 ;  7  Wend.,  89 ;  Laws  1830,  p.  385, 
sec.  7 ;  11  Wend.,  90 ;  3  Hill,  495. 

TERROR  to  the  Oneida  C.  P.  The  plaintiff 
J-J  in  error  sued  the  defendants  in  error  before 
a  justice  of  the  peace  and  declared  *in  [*215 
trespass  for  taking  a  wagon.  The  defendants 
pleaded  the  general  issue,  and  the  plaintiff  re- 
covered judgment  for  $50.  The  defendants 
appealed  to  the  C.  P.,  where  the  cause  was 
tried  in  March,  1843. 
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The  plaintiff's  wagon  was  taken  by  the  col- 
lector of  school  district  No.  6  in  the  Town  of 
Paris,  by  virtue  of  a  tax  list  and  warrant  origi- 
nally issued  March  15, 1839,  by  the  then  trustees 
of  the  district,  which  were  in  due  form,  except 
that  the  trustees  did  not  affix  their  seals  to  the 
warrant.  The  warrant  had  been  renewed  by 
writing  under  the  hands  of  the  trustees,  with- 
out seals  being  used,  five  several  times  prior  to 
October  25,  1839,  and  on  that  day  it  was  again 
renewed  by  the  defendants  as  trustees  of  the 
district,  by  writing  under  their  hands  and 
seals,  setting  forth  that  it  was  done  by  order  of 
the  Superintendent  of  Common  Schools;  and 
the  evidence  tended  to  show  that  the  wagon 
was  taken  and  sold  within  thirty  days  after  said 
last  mentioned  renewal.  The  defendants  per- 
sonally directed  the  execution  of  the  warrant 
against  the  plaintiff's  property.  The  tax  list 
was  made  out  February  20,  1839,  and  was  ex- 
pressed to  be  for  the  erection  of  a  new  school  - 
house  in  the  district.  The  plaintiff  was  a  taxa- 
ble inhabitant  of  the  district,  and  was  assessed 
in  the  list  for  property  to  the  amount  of  $2,200, 
and  was  taxed  $28.70.  The  aggregate  amount 
of  taxes  in  the  list  was  $399.81.  It  was  proved 
that  the  district,  at  a  meeting  held  February  5, 
1839,  voted  to  raise  a  tax  of  $400  for  the  erec- 
tion of  a  new  school-house  in  the  district. 

The  plaintiff  proved  that  at  the  annual  dis- 
trict meeting  held  October  1,  1839,  the  defend- 
ants Tanner  and  S.  Randall  and  one  D.  H. 
Burnham  were  chosen  trustees,  and  that  the 
meeting  then  adjourned  to  the  9th  day  of  the 
same  month,  when  the  defendant  Smith  was 
chosen  a  trustee  in  the  place  of  Burnham,  who. 
the  resolution  states,  had  declined  to  serve.  He 
also  proved  that  at  an  annual  district  meeting 
held  October  2,  1838,  the  district  voted  a  tax  of 
$400  for  the  purpose  of  erecting  a  new  school- 
house,  which  vote  had  never  been,  in  terms, 
reconsidered,  but  it  appeared  that  no  steps  had 
216*1  ever  *been  taken  under  it  to  levy  the 
tax.  The  order  of  the  trustees  to  the  district 
clerk  for  calling  the  meeting  of  February  5, 
1839,  at  which  the  tax  in  controversy  was  voted, 
was  given  in  evidence,  and  by  it,  the  purpose  of 
the  meeting  was  expressed  to  be  "To  choose  a 
collector  in  the  place  of  S.  S.  resigned,  and  for 
considering  the  propriety  of  building  a  new 
school-house  and  for  hiring  a  house  in  which 
the  school  may  be  taught  the  present  winter, 
and  for  transacting  such  other  business  as  the 
meeting  may  deem  necessary."  There  was 
conflicting  evidence  touching  the  manner  in 
which  the  clerk  notified  the  inhabitants  of  this 
meeting,  he  testifying  that  he  warned  all  the 
taxable  inhabitants  by  reading  to  them  the  or- 
der, or  a  notice  to  the  same  effect,  or  by  stating 
the  contents  of  it,  or  leaving  a  copv  of  it;  but 
this  was  contradicted  by  several  witnesses  for 
the  plaintiff,  whose  testimony  tended  to  show 
that  the  clerk  had  omitted  to  notify  some  and 
had  misled  others  by  misrepresenting  to  them 
the  object  of  the  meeting,  on  account  of  which 
they  did  not  attend.  The  plaintiff  also  proved 
that  the  trustees,  in  making  their  assessment 
contained  in  the  tax  list,  varied  to  some  extent 
from  the  last  assessment  roll  of  the  Town  of 
Paris  ;  that  in  some  instances  they  inserted  a 
larger  and  in  some  a  less  amount  of  property 
against  the  name  of  an  individual  than  that  ap- 
pearing in  the  town  assessment  roll,  and  that 
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in  one  instance  they  assessed  and  taxed  an  in- 
dividual who  owned  and  occupied  real  estate 
in  the  district  but  whose  name  was  omitted  on 
the  town  roll,  though  he  had  lived  in  the  dis- 
trict and  on  the  premises  two  years;  and  that 
they  completed  their  assessment  roll  and  tax 
list  without  giving  any  notice  to  any  person  of 
their  having  changed  the  amount  in  any  in- 
stance from  that  appearing  upon  the  town  as- 
sessment roll,  and  without  giving  the  general 
notice  to  the  inhabitants  of  the  district  which 
town  assessors  are  required  to  give  prior  to 
their  meeting  to  review  and  correct  their  roll; 
but  it  appeared  that  they  made  out  the  as- 
sessment according  to  their  best  judgment, 
following  the  town  assessment  except  as  above 
stated. 

The  judges  of  the  C.  P.  charged  the  jury, 
(1)  that  the  omission  of  the  trustees  who  made 
out  the  assessment  roll  *and  tax  list  to  [*2 1 7 
give  the  notice  required  to  be  given  by  town 
assessors,  before  they  completed  the  valuation 
and  assessed  the  taxes,  did  not  render  the  as- 
sessment and  subsequent  proceedings  void  and 
did  not  make  the  defendants  trespassers  ;  (2) 
that  if  the  district  clerk,  in  giving  notice  of  the 
meeting  at  which  the  tax  was  kid,  did  misrep- 
resent the  object  of  that  meeting  in  the  man- 
ner stated  by  the  plaintiff's  witnesses,  the  de- 
fendants were  not  on  thai  account  trespassers, 
unless  they  were  parties  to  the  fraud;  (3)  that 
the  defendant  Smith,  upon  the  facts  shown, 
was  a  lawful  trustee  of  the  district;  (4)  that  the 
vote  of  the  district  at  their  meeting  of  October 
2,  1838,  to  raise  a  tax  of  $400,  was  not  under 
the  circumstances  of  the  case  any  obstacle  to 
the  subsequent  vote  of  February  5,  1839,  of 
the  tax  of  $400,  the  question  in  the  cause;  and 
(6)  that  the  sealed  instrument  of  October  25, 
1839,  renewing  the  warrant,  rendered  it  of  the 
like  force  and  effect  as  an  original  warrant  duly 
signed  and  sealed  by  the  trustees. 
The  plaintiff's  counsel  excepted  to  the  several 
propositions  in  the  charge,  and  the  jury  found 
a  verdict  for  the  defendant.  A  bill  of  excep- 
tions was  duly  signed  and  the  court  gave  judg- 
ment upon  the  verdict. 

Mr.  John  Ruger.  for  plaintiff  in  error. 

Mr.  M.  B.  Church,  for  defendant  in  error. 

By  the  Court,  Jewett.  J.  The  first  question 
presented  in  this  cause  is.  whether  the  irregu- 
larity in  making  out  the  tax  list  and  warrant 
by  the  trustees,  in  February,  1889.  rendered 
the  proceedings  void  and  the  defendants  tres- 
passers. In  making  out  such  tax  list  and  war- 
rant it  was  their  duty  to  apportion  the  tax  on 
all  the  taxable  inhabitants  within  the  district, 
according  to  the  valuations  of  the  taxable  prop- 
erty which  was  owned  or  possessed  by  them 
at  the  time  of  making  out  the  list  within  the 
district,  and  to  ascertain  the  valuations  of  such 
property,  as  far  as  possible,  from  tin-  last  as- 
sessment roll  of  the  Town  of  Paris.  No  per- 
son was  entitled  to  any  reduction  in  the  valua- 
tion of  such  *property  so  ascertained.  [*2  1 8 
unless  he  gave  notice  of  such  claim  to  surh  re- 
duction, to  the  trustees  of  the  district,  before 
the  tux  list  was  made  out;  and  when  such  re- 
duction wa«  duly  claimed,  and  in  every  case 
where  the  valuation  of  taxable  property  could 
not  be  ascertained  from  the  last  assessment  roll 
of  the  town,  it  was  the  duty  of  the  trustee*  to 
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ascertain  the  true  value  of  such  property  from 
the  best  evidence  in  their  power,  giving  notice 
to  the  persons  interested,  and  proceeding  in 
the  same  manner  as  town  assessors  are  required 
by  law  to  proceed  in  the  valuation  of  taxable 
property.  Persons  who  had  within  four  years 
been  set  off  to  this  district  from  any  other, 
against  their  consent,  and  who  had  within  that 
time  paid  in  such  other  district,  under  a  law- 
ful assessment,  a  district  tax  for  building  a 
school-house,  are  exempted  from  the  payment 
of  any  tax  for  building  a  school-house  in  the 
district  where  they  shall  reside.  These  are 
substantially  the  provisions  contained  in  the 
statute.  1  R.  S..  482,  sees.  76,  79-81,  prescrib- 
ing the  duties  of  trustees  of  school  districts  in 
making  out  a  tax  list  for  the  collection  of  a  tax 
to  build  a  school-house.  It  is  manifest  from 
the  evidence  in  the  case,  that  the  trustees  did 
not  discharge  their  duty  in  these  respects,  in 
the  manner  required  by  the  several  provisions 
of  the  statute.  But  it  by  no  means  follows 
that  they  were  trespassers.  The  case  of  Alex- 
ander v.  Hoyt,  7  Wend.,  89,  involved  the  con- 
sideration in  some  degree,  of  this  question. 
The  plaintiffs  in  error,  who  were  the  trustees 
and  collector  of  a  school  district,  were  sued 
by  Hoyt,  the  defendant  in  error,  in  trespass 
for  taking  property  of  his  on  a  warrant  for  the 
collection  of  a  tax  voted  to  build  a  school- 
house,  on  the  assumption  that  the  warrant  was 
void.  This  was  based  on  the  fact  that  the  trust- 
ees had  made  out  their  tax  list  from  the  assess- 
ment roll  of  the  year  in  which  the  tax  was 
voted  and  list  made,  which  was  then  unfin- 
ished, and  which  was  subsequently  altered  by 
the  assessors  at  their  meeting  to  review  and 
complete  it,  instead  of  the  last  roll.  They 
made  an  abstract  from  the  incomplete  roll, 
from  which  they  made  their  tax  list;  and  it 
appeared  that  on  the  revision  by  the  town  as- 
sessors, the  valuations  of  some  of  the  inhabit- 
ants of  the  district  were  reduced.  The  learned 
2 1 9*]  Chief  Justice,  *in  delivering  the  opinion 
of  the  court  in  that  case,  says:  "  It  seems  to 
me  unnecessary  to  inquire  whether  the  trust- 
ees of  school  districts,  in  some  of  their  duties, 
do  not  act  judicially.  The  proposition  cannot 
be  maintained,  that  in  copying  an  assessment 
from  the  assessment  roll  "of  the  town,  they 
were  performing  a  judicial  act.  Judicial  offi- 
cers are  not  responsible  for  any  error  of  judg- 
ment, but  if  they  perform  ministerial  acts,  al- 
though connected  with  their  judicial  duties, 
they  are  held  responsible  for  improper  and  il- 
legal conduct."  The  trustees  were  held  to  be 
trespassers  in  that  case.  A  similar  question 
arose  in  Boston  v.  Calendar,  11  "Wend.,  90, 
which  was  an  action  of  trespass  against  the 
trustees  of  a  school  district  under  whose  war- 
rant the  property  of  the  plaintiff  had  been 
taken  and  sold.  The  defendants  justified  un- 
der a  vote  of  the  district  to  raise  a  tax  of 
$168.75,to  repair  the  district  school-house.  The 
trustees  made  out  a  tax  list  for  the  collection  of 
$177.65,  which  included  the  tax  voted  with  five 
per  cent,  for  collector's  fees;  of  which  the  sum  of 
$11.59  was  put  down  on  the  list  annexed  to  the 
warrant  for  Calendar  to  pay.  The  trustees 
omitted  to  assess  three  individuals  who  lived 
and  owned  taxable  property  in  the  district.  It 
was  held  that  the  trustees  erred,  1,  in  making 
the  apportionment  of  the  tax  voted,  by  includ- 
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ing  the  collector's  fees;  and  2,  in  omitting  to 
insert  all  the  taxable  inhabitants;  butthatthey 
were  not  liable  as  trespassers.  The  late  Chief 
Justice,  in  delivering  the  opinion  of  the  court, 
said:  "The  apportionment  of  the  tax  voted 
among  the  taxable  inhabitants  is,  in  my  opin- 
ion, to  a  certain  extent,  in  the  nature  of  a  ju- 
dicial act.  The  trustees  are  to  determine  who 
are  and  who  are  not  taxable  within  the  pro- 
visions of  the  statute;  they  are  then  to  appor- 
tion to  each  his  share,  according  to  the  value 
of  his  real  and  personal  estate,  and  in  some 
cases  they  are  obliged  to  fix  such  value.  Sec- 
tions 76-78,  p.  482,  show  that  the  duty  of  as- 
certaining the  taxable  inhabitants  is  involved 
in  considerable  difficulty,  and  that  an  error  in 
this  respect  may  arise  as  well  from  misjudg- 
ment  of  the  law  on  the  part  of  these  officers, 
as  a  mistake  in  fact.  They  are  bound  to  act 
and  to  exercise  their  best  judgment  in  the  ap- 
portionment of  the  tax;  and  if  they  confine 
themselves  within  the  limits  of  the  statute, 
though  *they  may  err  in  point  of  law  [*22O 
or  in  judgment,  they  should  not  be  either  civil- 
ly or  criminally  answerable,  if  their  motives 
are  pure.  This  is  the  rule  applicable  to  pub- 
lic officers,  bound  to  exercise  their  deliberative 
judgments  in  the  discharge  of  their  official  du- 
ties, and  is  applicable  to  all  inferior  magis- 
trates, and  others  called  to  the  performance  of 
functions  in  their  nature  and  character  judi- 
cial, while  acting  within  their  jurisdiction  and 
the  scope  of  their  powers."  If  then  the  rule 
was  correctly  laid  down  in  that  case,  and  I 
think  it  was,  it  decides  this  question  in  favor 
of  the  defendants. 

Assuming  that  the  evidence  showed  that  the 
district  clerk,  after  being  regularly  required 
by  the  trustees  to  notify  a  district  meeting,  in- 
stead of  a  proper  performance  of  that  duty, 
misrepresented  to  some  of  the  inhabitants  the 
object  of  the  meeting,  by  which  they  were  in- 
duced to  remain  at  home,  and  neglected  to 
give  any  notice  to  others,  the  question  arises, 
in  the  next  place,  whether  the  proceedings  of 
the  meeting  were  void,  and  the  trustees  who 
had  no  knowledge  of  such  misconduct,  ren- 
dered liable  in  trespass  for  their  subsequent 
acts  in  making  the  assessment  and  attempting 
to  levy  the  tax.  The  statute,  1  R.  S.,  478,  sec. 
63,  provides  that  "  The  proceedings  of  no  dis- 
trict meeting,  annual  or  special,  shall  be  held 
illegal  for  want  of  a  due  notice  to  all  persons 
qualified  to  vote  thereat,  unless  it  shall  appear 
that  the  omission  to  give  such  notice  was  will- 
ful and  fraudulent."  The  court  below  charged 
the  jury  that  the  fraud  committed  by  the  clerk 
in  giving  notice  of  the  district  meeting  at 
which  the  tax  was  voted,  would  not  make  the 
trustees  trespassers,  unless  they  were  parties  to 
the  fraud.  The  charge  in  my  opinion  was  cor- 
rect. If  the  law  were  otherwise  there  would 
be  no  safety  in  the  performance  of  such  duties 
by  the  trustees,  however  honestly,  faithfully 
and  intelligently  they  might  personally  act. 
Besides,  there  is  no  hardship  in  the  case  under 
such  rule,  for  the  parties  injured  by  the  fraud 
have  a  cheap  and  expeditious  remedy  provided, 
by  appeal  to  the  Superintendent  of  Common 
Schools.  L.  of  1830,  p.  385,  sec.  7. 

The  court  below  charged  the  jury  that  Solo- 
mon Smith  was  a  lawful  trustee  of  the  district. 
It  is  argued  that  the  charge  in  *this  [*221 
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respect  was  erroneous,  the  plaintiff  insisting 
that  no  vacancy  had  occurred  in  the  office 
when  Smith  was  chosen.  At  the  annual  meet- 
ing October  1,  1839,  Barnum  was  chosen  a 
trustee,  and  at  the  meeting  held  on  the  9th  day 
of  the  same  month,  Smith  was  chosen  a  trustee 
in  his  place,  the  record  stating  that  Barnum 
had  refused  to  serve.  No  objection  is  made  to 
his  election,  except  that  it  is  said  to  have  been 
made  too  soon.  I  do  not  find  any  provision  in 
the  statute  which  prescribes  the  time  in  which 
a  vacancy  shall  be  filled,  except  1  R.  S.,  480, 
sec.  71,  which  is,  that  in  case  any  such  office, 
including  that  of  a  trustee,  shall  be  vacated  by 
the  death,  refusal  to  serve,  removal  out  of  the 
district,  etc.,  and  such  vacancy  shall  not  be 
supplied  by  a  district  meeting  within  one  month 
thereafter,  the  Commissioners  of  Common 
Schools  of  the  town  may  appoint,  etc.  The 
district  is  competent  to  fill  the  vacancy  during 
the  month,  and  I  see  no  reason  to  doubt  but 
that  Smith  was  regularly  chosen  in  the  place  of 
Barnum.  He  was,  therefore,  a  lawful  trustee. 

The  charge  of  the  court  below  affirmed  that 
the  vote  of  October  2,  1838,  to  raise  a  tax  of 
$400.  was  not,  under  the  circumstances,  any 
obstacle  to  the  vote  of  a  like  tax  February  5, 
1839.  It  is  supposed  by  counsel  that  the  first 
mentioned  vote  should  have  been  rescinded 
or  reconsidered  before  the  district  was  au- 
thorized again  to  vote  a  tax  for  erecting  a 
school-house.  But  this  was  unnecessary.  The 
earlier  resolution  had  become  inoperative  on 
account  of  the  neglect  of  the  trustees  to  assess 
the  tax  and  to  make  out  a  tax  list  thereof  with- 
in one  month  after  the  district  had  passed  that 
vote.  1  R.  S*  483,  sec.  82. 

The  remaining  question, which  relates  to  the 
effect  of  the  renewal  of  the  warrant  by  the  de- 
fendants, under  their  hands  and  seals,  Octo- 
ber 25,  1839,  was  disposed  of  unfavorably  to 
the  plaintiff,  upon  full  consideration,  when 
these  parties  were  before  the  court  upon  a  for- 
mer occasion,  see,  Smith  v.  Randall,  3  Hill, 
495,  and  no  reason  is  discovered  for  question- 
ing the  accuracy  of  that  determination. 

Upon  the  whole  case  we  think  there  is  no 
ground  for  disturbing  the  judgment. 
,  Judgment  affirmed. 

Overruled— 58  N.  Y.,  89,  90.  91. 

Explained— 21  Barb.,  211. 

Cited  in-85  N.  Y..  467 ;  2  Lans.,  360 :  88  Barb.,  43. 


222*]          *PECK  v.  COWING. 

Pleading  and  Practice  in  Justice  Court — 
Evidence. 

Where,  after  a  demurrer  in  a  Justice's  court  baa 
been  overruled,  the  demurring  party  pleads  to,  or 
takes  issue  upon  the  pleading  to  which  the  demur- 
rer it- lated,  such  demurrer  forms  no  part  of  the 
case  upon  error  brought  by  such  demurring  party. 

A  pica  in  abatement,  in  owmmpglt,  setting  up  the 
non-joinder  of  a  Joint  contractor.  Is  not  supported 
by  evidence  of  a  partnership  in  the  subject  of  the 
contract,  between  the  defendant  and  the  person 
named  In  the  plea,  where  It  was  proved  that  the  de- 
fendant contracted  in  his  own  name  without  men- 
tioning any  partner,  and  the  plaintiff  had  no  knowl- 
edge that  any  other  pe  son  was  concerned  with  the 
defendant. 

Citations— 1  Stark.,  338;  3  Stark.  8;  4  Maule  &  S.. 
475. 

ERROR  to  Madison  C.  P.     Peck  sued  Cow- 
ing before  a  justice  in  auumprit,  and  do- 
DENIO  1. 


clared  upon  a  warranty  of  the  qualities  of  a 
pump  which  the  defendant  sold  to  the  plaint- 
iff. The  defendant  demurred  to  the  decla- 
ration; the  plaintiff  joined,  and  the  justice 
overruled  the  demurrer.  The  defendant  then 
pleaded  in  abatement  that  the  undertaking 
mentioned  in  the  declaration  was  made  by 
him  jointly  with  one  Edward  Malay,  who  is 
still  living,  and  who  was  the  defendant's  part- 
ner at  the  time  of  making  the  contract,  and 
should  have  been  joined  in  the  action.  The 
plaintiff  replied,  taking  issue  on  the  plea.  The 
defendant  demurred  to  the  replication:  the 
plaintiff  joined,  and  the  justice  overruled  the 
demurrer.  The  return  then  states  that  issue 
being  so  joined  the  parties  proceeded  to  trial. 
The  defendant  proved  that  he  and  Malay  were 
partners  in  selling  pumps  for  three  months  in 
the  year  1841,  within  which  time  the  pump  in 
question  was  sold  to  the  plaintiff.  Sales  were 
made  from  place  to  place  in  the  Counties  of 
Oneida  and  Madison,  in  which  latter  county 
the  defendant  lived.  The  plaintiff  proved  that 
the  defendant  came  to  his  house  and  wanted 
to  sell  him  a  pump;  the  plaintiff  at  first  refused 
to  purchase,  but  finally  purchased  one  on  the 
defendant's  recommending  them  highly.  The 
defendant  said  he  had  pumps  to  sell;  he  men- 
tioned no  other  name  as  owner  or  partner. 
There  was  no  evidence  that  the  plaintiff  ever 
heard  of  Malay  before  the  suit  was  commenced. 
During  the  time  of  the  alleged  partnership  the 
defendant,  in  selling *pumps,  had  rep-  [*223 
resented  himself  as  agent  of  Cowing  &  Sey- 
mour, who  were  the  manufacturers  of  the 
pumps.  The  justice  gave  judgment  for  the 
plaintiff,  which  on  certiorari  was  reversed  by 
the  C.  P.  The  plaintiff  now  brings  error. 

Mr.  I.  Van  Vleck,  for  plaintiff  in  error. 
Mr.  N.  Foote.  for  defendant  in  error. 

By  the  Court, Brpnson,  Ch.  J.  If  the  defend- 
ant intended  to  object  on  the  writ  of  error  to 
the  sufficiency  of  the  declaration  in  matters  of 
form,  he  should  have  stood  upon  his  demur- 
rer. But  instead  of  doing  so,  he  put  in  a  plea, 
and  thus  virtually  withdrew  ana  abandoned 
the  demurrer.  If  the  proceeding  had  been  In 
a  court  of  record,  the  demurrer  would  not 
have  appeared  as  a  part  of  the  case.  So,  too, 
the  defendant  withdrew  and  abandoned  his  de- 
murrer te  the  replication,  after  it  had  been 
overruled,  by  proceeding  to  trial  and  giving 
evidence  upon  the  issue  of  fact  made  by  the 
plea  and  replication.  As  pleadings  in  a  justice's 
court,  the  declaration  and  replication  were  both 
well  enough  in  matter  of  substance. 

The  justice  may  well  have  found  from  the 
evidence,  that  the  defendant  sold  the  pump 
and  made  the  warranty  for  himself,  and  in  his 
own  name  alone;  and  that  the  plaintiff  never 
heard  of  Malay,  or  any  other  joint  contractor, 
until  he  was  met  by  the  plea  in  abatement.  It 
does  not  appear  that  the  defendant  and  Malay 
had  any  particular  place  of  business,  or  that 
they  were  ever  together  in  peddling  pumps. 
The  plaintiff  had  no  means  of  knowing  of  this 
private  partnership,  and  I  think  the  justice  was 
right  in  his  Judgment.  Raldnty  v.  RUMt,  1 
Stark..  388  ;  fltarujlsld  v.  Isry.  8  Id..  8  ;  and 
see,  Hudson  v.  Rftbinton,  4  Maule  &  S. ,  475.  I 
see  nothing  in  the  other  objections,  and  think 
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the  judgment  of  the  C.  P.  should  be  reversed, 
and  that  of  the  justice  affirmed. 
Ordered  accordingly. 

Cited  in-11  Hun,  579 ;  11  Barb.,  689 ;  66  Barb.,  77 ; 
10  How.  Pr.,  278  ;  39  N.  J.  L.,  301 :  23  Am.  Rep.,  215; 
10  Vroom.,  301. 


224*]  *PETERS  «.  SANFORD  &  READ. 

Sale  of  Property  to  Firm— Acceptance  of  Note  of 
Individual  Partner  Therefor — Indorsement  of 
Note — Judgment  by  Holder  against  Maker  and 
Indoi'ser — Original  Cause  of  Action  Merged. 

Where  the  plaintiff  sold  property  to  a  firm  con- 
eisting  of  two  partners,  and  took  the  individual 
note  of  one  of  them  for  the  price,  payable  to  his  or- 
der, which  he  indorsed  and  procured  to  be  discount- 
ed, and  the  holder,  after  it  became  payable,  sued 
and  recovered  judgment  against  maker  and  indorser 
which  judgment  was  paid  by  the  plaintiff ;  held, 
that  the  plaintiff  could  not  maintain  an  action  for 
goods  sold,  against  the  partners,  the  original  cause 
of  action  being  merged  in  and  extinguished  by  the 
judgment,  nor  for  money  paid,  the  maker  only  be- 
ing liable  to  such  action. 

Citations- 18  Johns.,  459;  5  Hill,  85, 131. 

ASSUMPSIT.  tried  at  the  Delaware  Circuit, 
in  June,  1844,  before  Ruggles,  C.  Judge. 
The  declaration,  besides  the  common  money 
counts,  contained  a  count  for  goods  sold  and 
delivered,  and  the  defendants  pleaded  non  as- 
sumpsit.  On  the  trial  it  was  admitted  that  there 
was  a  balance  due  the  plaintiff  for  wool  sold 
to  the  defendant  Read,  August  29,  1842,  of 
$300,  for  which  sum  Read,  on  that  day,  made 
his  note  payable  to  the  order  of  the  plaintiff  at 
the  Delaware  Bank,  which  note  the  plaintiff 
received,  and  after  indorsing  it,  procured  it  to 
be  discounted  by  the  bank  at  which  it  was  pay- 
able; that  when  the  note  became  due  it  was 
renewed  by  another  note  made  by  Read  and 
indorsed  by  the  plaintiff  for  the  same  amount; 
that  the  last  mentioned  note  not  being  paid  at 
maturity,  the  plaintiff  and  Read  were  prose- 
cuted thereon  to  judgment  by  the  bank,  which 
judgment  was  paid  by  the  plaintiff,  Read  hav- 
ing prior  to  that  time  failed.  The  plaintiff 
then  offered  to  prove  that  the  defendants  were 
partners  in  the  purchase  of  the  wool  for  which 
the  first  note  was  given,  and  that  the  same  was 
purchased  by  Read  on  partnership  account. 
The  counsel  for  Sanf ord  (who  alone  defended) 
objected  to  this  evidence,  and  the  circuit  judge 
sustained  the  objection.  The  plaintiff  then 
gave  evidence  to  show  that  Read  procured  the 
renewal,  after  the  first  note  had  lain  some  time 
under  protest,  and  that  he  paid  the  expenses 
on  the  old  and  the  discount  on  the  new  one. 
It  appeared,  however,  that  the  plaintiff  pro- 
cured the  first  note  to  be  discounted  and  re- 
ceived the  money.  The  plaintiff  then  renewed 
his  offer  to  show  that  the  wool  was  purchased 


NOTE.— Partnership  —  Extinguishment  liability— 
Merger— Higher  security. 

If  a  creditor  accepts  a  security  of  one  partner, 
especially  of  a  higher  or  negotiable  nature,  for  the 
entire  debt,  as  a  satisfaction  thereof,  wholly  or  in 
part,  it  will  extinguish  the  partnership  debt  and 
leave  the  partner  executing  such  security  alone  re- 
sponsible. See,  Clement  v.  Brush,  3  Johns.  Cas.,  180, 
note.  See,  generally,  Day  v.  Leal,  14  Johns.,  404, 
note. 
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for  the  copartnership,  and  *the  defend  [*225 
ant  again  objected.  The  judge  ruled  as  before 
stating,  however,  that  he  would  receive  evi- 
dence to  show  why  the  note  was  made  by  one 
of  the  partners;  but  no  such  proof  being  given 
the  evidence  first  offered  was  rejected — the 
judge  holding  that  the  giving  of  the  note  by 
one  of  the  partners,  the  transfer  of  it  to  the 
bank,  and  the  obtaining  of  judgment  thereon, 
precluded  the  plaintiff  from  recovering  upon 
the  original  transaction;  and  he  accordingly, 
on  the  motion  of  the  defendants'  counsel,  non- 
suited the  plaintiff .  Exceptions  were  duly  taken 
to  the  several  decisions  of  the  circuit  judge, 
and  the  case  was  brought  before  the  court  on 
a  bill  of  exceptions. 

Mr.  J.  Palmer,  for  the  plaintiff,  cited  Cole 
v.  Sackett,  1  Hill,  516;  Waydellv.  Luer,  5  Id., 
448;  Pierce  v.  Kearney,  Id.,  82;  Mossv.  McCul- 
lough,  Id.,  181. 

Mr.  B.  F.  Rexford,  referred  to  the  cases 
cited  in  5  Hill,  131  and  85;  and  to  Robertson  v. 
Smith,  18  Johns.,  459;  and  Ward  v.  Johnnon, 
13  Mass.,  148. 

By  the  Court,  Jewett,  J.  Assuming  that 
the  defendants  were  partners  in  the  purchase 
of  the  plaintiff's  wool,  and  as  such  jointlj  lia- 
ble for  the  payment  of  the  price,  still  this  ac- 
tion cannot  be  sustained.  The  plaintiffs  ac- 
cepted the  individual  note  of  Read  as  a  securi- 
ity  of  the  payment  of  that  debt,  he  transferred 
the  note  by  indorsement,  and  it  not  being  paid 
at  maturity,  he  as  indorser  and  Read  the  maker 
were  sued  upon  it  and  judgment  was  recov- 
ered against  them.  It  is  well  settled,  that  if  a 
judgment  be  obtained  against  one  of  several 
joint  contractors,  in  a  separate  action  against 
him  on  such  contract,  the  plaintiff  cannot  aft- 
erwards proceed  against  the  parties  omitted, 
and  consequently  loses  their  security.  It  is  not 
necessary  that  satisfaction  should  follow  the 
judgment,  to  work  an  extinguishment  or  mer- 
ger of  the  liability  of  the  joint  contractors ; 
the  judgment  performs  that  office.  It  cannot 
vary  the  principle  that  this  suit  was  brought 
and  judgment  obtained  in  the  name  of  the 
holder,  or  that  the  plaintiff  was  made  a  de- 
fendant with  Read.  The  *right  of  ac-  [*226 
tion  for  the  recovery  for  wool  sold  and  deliv- 
ered, is  as  effectually  extinguished  by  the  note 
and  judgment  upon  it,  as  it  would  have  been 
if  the  plaintiff  had  obtained  a  judgment  on 
the  note  in  his  own  name.  The  plaintiff  could 
not  sustain  an  action  against  Read,  either  for 
wool  sold  or  upon  the  note.  The  judgment  ex- 
tinguished his  right  of  action  upon  both.  Hav- 
ing paid  the  judgment,  his  remedy  is  by  an  ac- 
tion against  Read  for  money  paid ;  but  he  cannot 
maintain  such  an  action  against  Sanford,  who 
was  at  no  time  liable  to  the  plaintiff,  except  in 
assumpsit  for  wool  sold  and  delivered;  and  his 
right  of  action  against  both  defendants  for 
that  cause  is  merged  in  and  extinguished  by 
the  judgment.  The  nonsuit  was  properly  grant- 
ed. Robertson  v.  Smith,  18  Johns.,  459  ;  Mont 
v.  McCullovgh,  5  Hill,  131  ;  Pierce  v.  Kearney, 
Id.,  85. 
New  trial  denied. 

Cited  in— 18  N.  Y.,  474 ;  31  Hun.  391 :  6  Barb.,  25 ;  IT 
Barb..  503 :  17  How.  Pr.,  412 ;  9  Abb.  Pr.,  82 ;  6  Duer, 
38 ;  4  E.  D.  8..  175 ;  2  Hilt.,  559. 
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22S 


NEWCOMB  v.  CLARK. 


Statute  of  Frauds — Promise  to  Answer  for  Debt, 
etc. ,  of  Another — Expression  of  Consideration 
— Parties — Judgment  of  Nonsuit — Sustained 
by  Facts  Not  Appearing  at  Trial. 

A  writing  signed  by  the  defendant  in  these  words : 
"Mr.  Henry  Peters :  I  hereby  agree  to  pay  you  the 
rent  of  the  part  of  the  house  hired  of  you  by  Mr. 
John  Ward  in  case  he  fails:  the  rent  to  be  paid 
quarterly  at  the  rate  of  thirty-seven  dollars  for  the 
year,"  is  a  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person,  and  is  void  for 
failing  to  express  the  consideration  of  the  promise. 

The  use  of  the  term  "  agree,"  in  a  contract,  does 
not  in  itself  import  a  consideration.  Per  Jewett,  J. 

An  action  upon  an  express  contract  must,  except 
in  the  case  of  negotiable  paper,  be  brought  in  the 
name  of  the  party  to  whom  it  was  made ;  and  it  is 
not  competent  to  show  by  parol  that  the  promisee 
was  the  agent  of  another  person,  for  the  purpose  of 
enabling  such  person  to  maintain  an  action  in  his 
name  on  the  agreement. 

Where  a  plaintiff  is  nonsuited  and  brings  error, 
any  fact  appearing  upon  the  case  made  by  him, con- 
stituting an  unanswerable  obstacle  to  his  recovery, 
maybe  relied  upon  to  sustain  the  judgment,though 
it  was  not  mentioned  at  the  trial. 

Citationa-2  R.  8.,  135,  sec.  2 :  24  Wend.,  285 :  3  Hill, 
584 ;  7  Johns.,25 ;  21  Wend.,101 ;  2 Hill,  216 ;  19  Wend., 
361 ;  4  Hill,  276 ;  9  Wend.,  149. 

ERROR  to  the  Dutchess  C.  P.  Clark  sued 
Newcomb  before  a  justice  of  the  peace, 
and  the  plaintiff  was  nonsuited  on  the  trial  and 
had  judgment  for  costs  against  him.  This  judg- 
ment the  C.  P.  reversed  on  certiorari. 
227*]  *By  the  justice's  return  it  appeared 
that  the  plaintiff  declared  upon  an  agreement, 
by  which  the  defendant,  in  consideration  that 
the  plaintiff  would  let  or  hire  a  certain  part  of 
a  dwelling-house  to  one  Ward  for  $37  a  year, 
payable  quarterly,  agreed  to  pay  the  rent  in 
case  Ward  should  fail  to  do  so.  He  averred  an 
occupation  by  Ward  under  such  letting,  and 
assigned  a  breach  in  the  non-payment  of  the 
rent.  The  defendant  pleaded  non  assumpsit. 
On  the  trial  the  plaintiff  called  H.  Peters  as  a 
witness,  who  testified  that  he  was  the  agent  of 
the  plaintiff  for  letting  the  house  in  question, 
which  was  owned  by  the  plaintiff  ;  that  in 
March,  1842,  Ward  applied  to  him  to  hire  a 
particular  part  of  the  house,  but  the  witness 
refused  to  let  it  to  him,  unless  he  would  pro- 
cure security  for  the  payment  of  the  rent,  but 
agreed  that  he  should  have  it,  if  he  would  pro- 
cure such  security  ;  upon  which  Ward  went 
away,  and  soon  alter  returned  with  a  paper.in 
the  handwriting  of  and  signed  by  the  defend- 
ant, in  the  following  words  :  "  Mr.  Henry  Pe- 
ters— Dear  sir  :  I  hereby  agree  to  pay  you  the 
rent  of  the  part  of  the  house  hired  of  you  by 
Mr.  John  Ward,  in  case  he  fails,  the  rent  to  be 
paid  quarterly,  at  the  rate  of  thirty-seven  dol- 
lars for  the  year.  Pleasant  Valley,  March  11, 
1842.  Yours,  etc.  John  H.  Newcomb." 

NOTE.— Statute  of  Fraud*— Pr<mi*c  to  pay  the  debt 
of  another— Consideration— Expremion  of,  in  writ- 
ing. 

Under  the  Statutes  of  New  York  it  wot  formerly 
•neceiunru  to  exprew  the  consideration  In  writing. 
See,  Packer  v.  Willson.  16  Wend..  348,  note. 

.1  consider atit m  in  fact  is  *till  netewary.  Leonard 
v.  Vrcdenburgh,  8  Johns..  29:  Bailey  v.  Freeman. 
4  Johns.,  280:  Douglass  v.  Rowland,  24  Wend..  35; 
Kogers  v.  Kneelano,  10  Wend.,  218;  (intcfl  v.  McKee, 
13  N.  Y.,  232;  Church  v.  Brown. 21  N.  Y..  315;  Evans- 
vllle  Nat.  Bank  v.  Kaufmann/93  N.  Y..  278. 

What  a  sufficient  expression  of  the  coiuitdcratbm. 
fr-e.  Rogers  v.  Knceland,  13  Wend.,  114,  note;  Wat- 
M  HI  v.  McLaren.  19  Wend..  567,  not*. 
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The  witness  further  testified  that  Ward  took 
possession  of  the  premises  hired,  and  occupied 
the  same  for  one  year  from  the  first  of  May 
ensuing  the  date  of  the  agreement.but  that  nei- 
ther he  or  the  defendant  had  paid  any  rent, 
and  that  the  witness  had  repeatedly  called  on 
the  defendant,  who  said  he  would  pay  in  case 
Ward  did  not.  The  defendant  moved  for  a 
nonsuit,  on  the  ground  that  the  paper  signed 
by  him  was  void  by  the  Statute  of  Frauds,  for 
not  expressing  a  consideration  ;  or,  if  a  con- 
sideration was  expressed,  he  insisted  that  it 
was  a  past  consideration.  The  justice  granted 
the  motion. 

Mr.  V.  D.  Bonesteel.  for  the  plaintiff  in 
error,  cited  2  R.  S.,  135,  sec.  2;  Parker  v. 
Bradley,  2  Hill,  584-587;  1  Chit.Pl.,8;  1  Saund. 
PI.  &  Ev.,  61,  and  cases  cited. 

Mr.  H.  Angevine,  for  the  defendant  in 
error,  cited  Marquand  v.  Hipper,  12  Wend., 
520;  Douglass  v.  Howland,  24  Id.,  35;  An- 
drews *v.  Pontue,  Id.,  285  ;  Rogers  v.  [*228 
Kneeland,  10  Id.,  218,  253 ;  Allen  v.  Jaqui»h$\ 
Id.,  628;  Manrow  v.  Durham,  8  Hill.  584  ; 
Buckbeev.  Brown,  21  Wend.,  110;  Taintor  v. 
Prendergast,  3  Hill,  72  ;  Spencer  v.  Field,  10 
Wend.,  87. 

By  the  Court,  Jewett,  J.  The  Statute  2  R. 
S.,  135,  sec.  2,  provides  that  in  the  following 
cases  every  agreement  shall  be  void,  unless 
such  agreement,  or  some  note  or  memorandum 
thereof  expressing  the  consideration,  be  in  writ- 
ing and  subscribed  by  the  party  to  be  charged 
therewith  :  1.  Every  agreement  that  by  its 
terms  is  not  to  be  performed  within  onejear  ; 
2.  Every  special  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another  person. 
It  is  not  denied  but  that  the  guaranty  signed 
by  the  plaintiff  in  error  falls  within  that  class 
of  agreements  provided  for  by  the  2d  subdivis- 
ion of  the  2d  section  of  the  statute  referred  to. 
It  was  executed  to  answer  for  the  debt,  de- 
fault or  miscarriage  of  another,  and  it  does  not 
express  any  consideration  for  the  promise,  nor 
can  any  be  discovered  by  fair  inference  from 
the  terms  of  the  writing;  and  for  that  reason  I 
am  of  opinion  that  it  is  clearly  within  the  stat- 
ute and  void.  If  the  plaintiff  can  recover  in 
this  action  upon  this  guaranty,  there  would  be 
very  little  left  of  the  statute.  It  would  plain- 
ly overrule  the  statute  so  far  it  is  supposed  to 
require  that  the  consideration  should  be  ex- 
pressed. I  am  for  sustaining  the  provisions  of 
the  statute  as  they  are  enacted,  by  holding  that 
the  writing  shall  express  the  consideration  as 
well  as  the  other  parts  of  the  agreement.  I 
cannot  think  that  the  case  of  the  defendant  in 
error  is  sustained  by  any  principle  decided  in 
Andreic*  v.  Pontue,  24  Wend.,  285,  or  in  Man- 
row  v.  Durham,  8  Hill,  584.  cited  by  counsel. 
I  cannot  subscribe  to  the  soundness  of  the  po- 
sition, that  the  word  "agree,"  contained  in  the 
fuaranty,  even  imports  In  law  a  consideration, 
suppose  that  if  the  guaranty  had  read,  "I 
hereby  promise  to  pay,"  etc.,  instead  of  "  I 
hereby  agree  to  pay,  etc..  it  would  not  have 
been  pretended  that  such  expression  could  l>e 
construed  to  import  or  imply  a  consideration, 
within  the  meaning  of  the  statute,  and  yet  in 
legal  sense  a  promise  iv  defined  to  be  a  decla- 
ration, *verbal  or  written,  made  by  ["22!> 
one  person  to  another  for  a  good  or  valuable 
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consideration, by  which  the  promisor  binds  him- 
self to  do  or  forbear  some  act,  and  gives  to  the 
promisee  a  legal  right  to  demand  and  enforce 
a  fulfillment.  The  word  '  'agree"  implies  noth- 
ing more  than  a  promise.  The  statute,  in  my 
opinion,  makes  the  agreement  void,  as  well 
where  the  term  "agree"  is  used,  as  where  the 
word  "promise"  is  adopted.  In  either  case  the 
consideration  must  be  expressed  in  some  une- 
quivocal manner,  or  the  contract  is  not  binding. 

The  plaintiff  before  the  justice  gave  in  evi- 
dence the  written  guaranty,  as  also  the  testi- 
mony of  Peters,  without  objection;  but  there 
was  no  valid  contract  proved,  either  by  the 
writing  or  the  evidence  of  the  witness;  and  of 
course  the  defendant  before  the  justice  waived 
no  right.  The  defendant  insisted  upon  the 
statute  before  the  justice.  Pease  v.  Alexander, 
7  Johns.,  25. 

But  there  is  another  difficulty  in  the  way  of 
holding  the  judgment  of  the  justice  erroneous; 
it  is,  the  objection  raised  that  Clark  could  not 
sustain  an  action  at  law  in  his  own  name  upon 
the  contract  or  guaranty  in  question.  The  rule 
in  regard  to  parties  to  actions  seems  to  be,  that 
every  action  on  an  express  contract  must  be 
brought  in  the  name  of  the  person  to  whom 
the  engagement  violated  was  originally  made, 
unless  it  is  transferable,  as  a  negotiable  note, 
etc.  In  the  present  case,  the  promise  or  agree- 
ment is  expressly  made  with  Peters;  Clark's 
name  does  not  appear  in  the  writing.  It  was 
not  competent  to  contradict  or  amend  the  agree- 
ment by  parol  proof,  by  substituting  Clark's 
name  as  the  promisee  in  place  of  Peters.  Lin- 
coln v.  Orandell,  21  Wend.,  101;  Harp  v.  Os- 
good,  2  Hill,  216. 

It  is  objected  by  counsel  for  the  defendant 
in  error,  that  the  plaintiff  in  error  must  be  con- 
fined to  such  objections  as  he  made  before  the 
justice,  and  is  not  permitted  to  raise  new  ob- 
jections on  error.  As  I  understand  the  rule, 
it  has  no  application  in  this  case.  If  the  justice 
had  decided  against  the  defendant  and  given 
a  judgment  in  favor  of  the  plaintiff,  and  the 
defendant  in  the  justice's  court  had  brought 
the  certiorari,  he  would  have  been  within  that 
rule;  he  would  have  had  to  abide  by  his  objec- 
23O*]  tions  *made  before  the  justice.  Potter 
v.  Deyo,  19  Wend.,  361;  Hanford  v.  Artcher,  4 
Hill,  276;  Pike  v.  Oandall,  9  Wend.,  149. 

The  judgment  of  the  C.  P.  must  be  reversed, 
and  that  of  the  justice  affirmed. 

Judgment  accordingly . 

Statute  of  Frauds— Expression  of  consideration. 
Cited  in— 4  Denio,  287 ;  93  N.  Y.,  278;  45  Am.  Rep., 
206:  13  Barb.,  646;  1  Daly,  214. 

.Action  upon  special  contract— In  whose  name  must 
be  maintained.  Reviewed— 5  Sandf.,  110;  10  Leg. 
Obs..  47. 

Cited  in-93  N.  Y.,  277 ;  45  Am.  Rep.,  204 :  6  How. 
Pr.,  473 ;  42  How.Pr.,  346;  7  Abb.  Pr.,  219;  14  Mich.,  496. 

Agency— Parol  evidence  to  establish.  Cited  in — K 
Barb.,  138  ;  51  Barb-,  473. 

Also  cited  in-94  N.  Y.,  515. 


MARSH  ET  AL. 

8HUTE,  WILBUR  AND  LASHER. 

Failure  of  /School  Trustees  to  Bender  Accoun\ 
and  Pay  Over  Money — Penalty  for,  Several 
— Judgment  in  Joint  Action,  Erroneous. 

The  provision  in  1  R.  S.,  486,  sec.  100,  imposing  a 
penalty  upon  trustees  of  school  districts  for  failing 
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to  render  an  account,  or  to  pay  over  the  public 
money  in  their  bands,  on  the  expiration  of  their  of- 
Ices,  provides  for  a  several  penalty  upon  each 
;rustee  who  shall  omit  to  perform  his  duty,  and  does 
not  authorize  a  Joint  suit  or  recovery  against  sev- 
eral ;  and  where  a  recovery  was  had  against  three, 
for  a  single  penalty,  the  judgment  was  held  to  be 
erroneous. 

Where  a  penalty  is  prescribed  for  an  omission  to 
perform  a  particular  duty,  enjoined  upon  a  class 
>f  public  officers,  the  offense  is  in  its  nature  several, 
ind  each  offender  must  be  prosecuted  separately. 
Per  Beardsley,  J. 

But  where  the  penalty  is  given  for  an  act  which 
several  may  join  in  committing,  a  joint  action  may 
ae  sustained,  and  in  such  case  but  one  recovery  can 
be  had  for  the  commission  of  that  act.  Per  Beards- 
ley,  J. 

So,  where  the  words  of  the  statute  provide  that 
"the  person  or  persons"  offending  shall  forfeit  a  cer- 
tain sum,  a  Joint  recovery  may  be  had.  Per  Beards- 
ley.  J. 

Citations— 1  R.  S.,  486,  sec.  100;  Cowp.,  610;  2  East, 
569,  572,  n. .'  Esp.  Penal  Stat.,  66-71 ;  1  Chit.  PI.  7th 
Am.  ed.,  98 ;  1  N.  R.,  245 ;  2  Ld.  Kayna.,  1248 ;  1  Str., 
623 ;  4  T.  R.,  809 ;  Cro.  Eliz..  480 ;  5  Cow.,  678. 

ERROR  to  the  Schenectady  C.  P.  Marsh 
and  the  other  plaintiffs  in  error,  as  trustees 
of  school  district  No.  8  in  Duanesburgh,  Oc- 
tober 25,  1841,  sued  the  defendants  in  error, 
who  were  late  trustees  of  that  district,  in  debt 
for  a  penalty  of  $25,  alleged  to  have  been  in- 
curred for  neglecting  to  render  an  account  of 
the  school  moneys  in  their  hands  pursuant  to 
1  R.  8.,  486,  sees.  98-101.  The  defendants 
pleaded  the  general  issue,  and  the  cause  was 
tried  by  a  jury. 

It  was  proved  that  the  plaintiffs  were  chosen 
trustees  at  a  special  district  meeting  held  Oc- 
tober 20, 1841,  the  defendants  having  held  that 
office  the  preceding  year,  and  some  evidence 
was  given  that  the  defendants  were  called  on 
to  render  their  account  at  that  meeting,  and  it 
appeared  that  one  of  them  had  handed  to  the 
clerk  a  paper  called  a  report,  containing  a 
*statement  of  the  public  money  re-  [*231 
ceived  and  paid  out  by  them,  but  it  was  not 
signed  by  the  defendants.  No  money  was  paid 
over  by  them,  and  it  did  not  appear  that  they 
were  called  upon  to  pay  over  any.  The  jury 
gave  their  verdict  for  the  plaintiffs  for  $25,  for' 
which  and  the  costs,  the  justice  rendered  judg- 
ment, which  was  reversed  on  certiorari  by  the 
C.  P.  The  plaintiffs  brought  error  to  this 
court. 

Mr.  J.  C.  Wright,  for  plaintiffs  in  error. 

Mr.  P.  Potter,  for  defendants  in  error. 

By  the  Court,  Beardsley,  J.  The  justice 
rendered  judgment  in  this  case  against  three 
persons  for  a  penalty  of  $25.  This,  I  think, 
the  statute  does  not  authorize.  The  section 
is  in  these  words:  "  Every  trustee  who  shall 
refuse  or  neglect  to  render  such  account,  or 
to  pay  over  any  balance  so  found  in  his  hands, 
shall,  for  each  offense,  forfeit  the  sum  of  twen- 
ty-five dollars."  1  R.  S.,  486,  sec.  100.  This 
plainly  contemplates  a  several  penalty  upon 
each  and  every  trustee  who  shall  so  refuse  or 
neglect  to  perform  his  duty,  and  not  a  penalty 
upon  all  jointly,  who  may  be  in  default.  The 
words  used  are  distributive:  "every  trustee" 
means  each  trustee  by  himself,  and  not  all  of 
them  collectively. 

The  next  succeeding  section  of  the  statute 
confirms  this  interpretation.  It  declares  that 
"It  shall  be  the  duTy  of  his  successors  in  office 
to  prosecute  without  delay,  in  their  name  of 
office,  for  the  recovery  of  such  forfeiture." 
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The  person  in  default  is  to  be  sued  by  his  suc- 
cessors, and  if  more  than  one  is  in  default  each 
must  be  sued.  Here  is  nothing  which  indicates 
that  a  single  penalty  is  to  be  imposed  upon  all 
the  trustees  who  may  be  in  default,  or  a  joint 
suit  prosecuted,  but  quite  the  reverse. 

This  offense  is  in  its  nature  several.  True, 
every  trustee  may  incur  a  penalty  under  the 
statute,  but  not  for  the  same  offense:  the  neg- 
lect of  one  is  necessarily  individual  and  sev- 
eral, and  cannot  be  the  neglect  of  another.  A 
joint  judgment,  therefore,  cannot  be  legally 
rendered  under  this  section. 
232*]  *There  are  some  penal  statutes 
which  authorize  a  joint  recovery  for  the  same 
offense,  against  several  persons.  Two  or  more 
may  be  guilty  of  a  joint  act,  for  which  a  single 
penalty  may  be  imposed,  but  they  cannot 
jointly  be  guilty  of  an  omission  of  duty.  The 
duty  of  each  is  a  several  duty,  which  he  alone 
can  violate;  and  the  neglect  of  each,  in  the 
nature  of  things,  must,  in  such  cases,  also  be 
several. 

Where  a  penalty  is  imposed  on  an  offense 
which  several  may  "and  do  jointly  commit,  one 
recovery  only  can  be  had,  and  a  joint  action 
may  be  sustained.  It  is  but  one  offense  to  im- 
pound a  distress  in  a  wrong  place,  although 
several  persons  may  be  actors  in  impounding 
it.  So  to  kill  a  hare,  is  but  one  act  and  one 
offense  under  the  English  game  law,  and  that 
whether  killed  by  one  or  twenty  unqualified 
persons.  In  these  and  similar  cases,  therefore, 
the  English  statutes  inflict  a  single  penalty  upon 
all  who  are  parties  to  the  illegal  act.  "Bex  v. 
Clark,  Cowp.,  610. 

So  where  the  words  of  the  statute  are  in  the 
plural  number,  and  provide  that  the  person  or 
persons  offending  shall  forfeit  a  certain  sum, 
a  joint  penalty  may  be  recovered.  Hardyman 
v.  Whitaker,  2  East,  572,  n. 

But  neither  of  these  principles  touch  this 
case.  This  offense,  in  its  nature  is  several, 
and  the  penalty  is  not  imposed  on  divers  per- 
sons collectively.  The  offense  is  an  omission 
of  individual  duty;  the  omission  or  neglect  of 
one  person  cannot  constitue  the  offense  of  an- 
other, nor  lay  the  foundation  for  a  joint  action 
against  both.  Esp.  Penal  Stat.,  66-71;  1  Chit. 
Pi.  7th  Am.  ed.,  98;  Barnard  v.  Oostling,  2 
East.  569;  8.  C.  in  error,  1  New.  Rep.,  245; 
Iteyina  v.  Atkinnon,  2  Ld.  Raym.,  1248; 
Rer  v.  Weston.  1  Str..  623;  King  v.  Bleas- 
dale,  4  T.  R..  809  ;-  Patridge  v.  Nayter,  Cro. 
Eliz..  4HO;  Warren  v.  Doolittle,  5  Cow.,  678. 

Upon  this  ground  the  judgment  of  reversal 
was  correct,  and  must  be  affirmed.  This  ren- 
ders it  unnecessary  to  pass  on  other  points 
which  are  suggested  on  the  part  of  the  defend- 
ant in  error. 

Judgment  affirmed. 
Cited  in-4  Denio.  877. 
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SHATTUCK.  MUIR  AND  WELLS. 

Huretiet  on  Official  Bond  —  Action  againtt  — 
Thift  of  Money  from  Officer  No  Defence- 
Pleading. 

In  an  action  against  a  town  collector  and  his  sure- 
ties, on  the  official  bond  executed  to  the  supervisor, 
DEMO  1. 


brought  for  the  default  of  the  collector  in  not  pay- 
Ing  to  the  county  treasurer  the  money  required  to 
be  collected  by  the  annual  tax  list  and  warrant  is- 
sued by  the  Board  of  Supervisors,  it  is  no  defense 
that  the  collector  had  collected  the  money,  and  that 
the  same  had  been  stolen  from  his  dwelling-house 
'  without  any  fault,  want  of  care  or  omission  of 
duty"  on  his  part. 

The  provisions  of  the  Revised  Statutes  impose  a 
definite  liability  on  the  collector  and  his  sureties  for 
the  omission  to  collect  and  pay  over  the  taxes,  and 
they  are  responsible  whether  the  omission  is  the  re^ 
suit  of  misfeasance,  unavoidable  accident,  or  a  fel- 
ony committed  by  another.  Per  Jewett,  J. 

In  a  plea  setting  up  a  loss  of  the  money  by  theft, 
where  such  loss  would  furnish  a  defense  to  the  of- 
ficer, the  collection  of  the  money  should  be  posi- 
tively averred,  and  it  should  be  shown  that  the  same 
Identical  money  had  been  stolen.  Per  Jewett,  J. 

In  debt  on  bond  a  single  plea,  containing  the  sub- 
stance of  non  est  factum  and  nil  debet,  is  bad. 

Citations— 25  Wend.,  440 ;  1  R.  S.,  346,  sec.  19 ;  398, 
sees.  6, 10, 13-15;  401.  sec.  16. 

TVEMURRER  to  pleas.  The  declaration  is 
\J  on  a  bond  dated  December  2,  1843,  exe- 
cuted by  Shattuck,  as  Collector  of  the  Town 
of  Hamilton,  with  Muir  and  Wells  as  his  sure- 
ties, to  the  plaintiff  as  supervisor  of  that  town, 
in  the  penalty  of  $4,757.70,  conditioned  that 
Shattuck  should  faithfully  execute  the  duties 
of  his  office  of  Collector  of  Hamilton  to  which, 
it  was  recited,  he  had  been  appointed. 

The  plaintiff,  for  the  purpose  of  assigning 
breaches  pursuant  to  the  statute,  averred  that 
he,  the  plaintiff,  was  at  the  time  of  executing 
the  bond,  and  yet  remained,  Supervisor  of 
Hamilton,  and  that  the  defendant,  Shattuck, 
took  upon  himself  the  office  of  collector,  and 
that,  to  wit:  December  2.  1843,  the  Board  of 
Supervisors  of  Madison  Co.  delivered  to  Shat- 
tuck, as  collector,  the  assessment  roll  and  tax 
list  of  the  Town  of  Hamilton,  with  a  warrant 
annexed,  under  the  hands  and  seals  of  the  su- 
pervisors, requiring  him  to  collect  the  taxes 
mentioned  in  the  list,  amounting  to  $2,378.85, 
and  after  paying  certain  sums  to  the  super 
visor  and  to  the  Town  Superintendent  of  Com- 
mon Schools,  to  pay  the  residue,  retaining  his 
commissions,  to  the  'Treasurer  of  Mad-[*i534 
ison  Co. ,  by  the  first  day  of  February  then  next, 
which  sum  so  to  be  paid  to  the  Treasurer  was 
averred  to  be  $1,507.80;  that  Shattuck  had 
neglected,  within  the  time  fixed  by  law,  to 
make  the  payment  to  the  Treasurer,  or  to  ac- 
count for  the  amount  as  unpaid  according  to 
the  statute;  that  the  Treasurer,  pursuant  to  the 
statute,  had  issued  his  warrant  to  the  sheriff 
against  Shattuck  for  the  collection  of  the 
amount  from  him,  and  that  the  same  had  been 
returned  nulla  bona,  etc.,  except  as  to  $36.30, 
which  the  sheriff  bad  collected  and  paid  over, 
and  that  the  Treasurer  had  thereupon  given 
notice  to  the  plaintiff  that  Shattuck  was  in  de- 
fault to  the  amount  of  $1,471.50,  which  it  is 
averred  still  remains  due.  and  for  the  non  pay- 
ment of  which  the  breach  is  assigned. 

Shattuck  pleaded,  first,  that  the  said  writing 
obligatory  is  not  his  deed,  "nor  is  he  Indebted 
to  the  Raid  plaintiff  in  manner  and  form. "etc. 
Second,  that  on.  etc.,  "  after  he  had  collected 
the  said  moneys  upon  the  said  warrant  issued 
by  tho  said  Bo'ard  of  Supervisors,  etc..  and  be- 
fore the  return  dav  of  the  said  warrant,  at  the 
dwelling-house  of  the  said  defendant  In  the 
Town  of  Hamilton  aforesaid,  the  said  moneys 
in  the  said  declaration  mentioned  as  the  amount 
to  be  paid  over  to  the  said  Treasurer  of  the 
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County  of  Madison,  were  feloniously  stolen, 
taken  and  carried  away  from  the  said  dwelling 
of  the  said  defendant." by  some  person  or  per 
sons  unknown  to  the  said  defendant. who  burg- 
lariously broke  into  the  said  dwelling-house 
of  the  said  defendant,  in  the  night  time,  for 
that  purpose;  and  that  the  said  moneys  were 
so  stolen,  taken  and  carried  away  feloniously, 
as  aforesaid,  without  any  fault,  want  of  care 
or  omission  of  duty  on  the  part  of  the  said  de 
fendant;  by  means  whereof  the  said  defendant 
has  become  wholly  unable  to  pay  over  the  said 
moneys  to  the  said  County  Treasurer,  or  other- 
wise to  account  for  the  same,"  concluding  with 
a  verification. 

Muir  and  Wells  jointly  pleaded  two  pleas, 
setting  forth  in  each,  in  substance,  the  same 
defense  contained  in  Shattuck's  second  plea. 
But  they  contained  a  positive  statement  that 
Shattuck  had  faithfully  collected  the  moneys 
235*]  mentioned  in  the  warrant,*and  that  the 
moneys  stolen,  were  the  identical  moneys 
which  he  had  collected. 

The  plaintiff  demurred  to  these  several  pleas, 
assigning  for  cause  as  to  the  first  plea  of  Shat- 
tuck, (1)  that  it  is  double,  and  (2)  that  it  seeks 
to  interpose  the  plea  of  nil  debei  to  an  action  of 
debt  on  bond;  and  as  to  the  other  pleas,  that 
they  interpose  no  matter  of  defense,  but  tender 
immaterial  issues,  etc.  Shattuck's  second  plea 
was  also  objected  to  for  the  reason  that  it  did 
not  aver  positively  that  he  had  collected  the 
moneys  mentioned  in  the  warrant.  The  de- 
fendants respectively  joined  in  demurrer. 

Messrs.  Sherwood  and  Nye.  and  G.  W. 
Hungerford,  for  the  defendants,  relied  on 
Supervisors  of  Albany  Co.  v.  Dorr,  25  Wend., 
440.  They  also  cited  Story,  Bailm.,  302,  390; 
2Kent.Com.,  610;  Lane  v. Cotton,  1  Ld.  Raym., 
646:  Whitfield  v.  Ld.  Le Despencer,  Cowp.,754; 
BarlleU  v.  Crazier,  17  Johns.,  439. 

.'//•.  J.  S.  Masters,  for  the  plaintiff.  As  to 
Shattuck's  first  plea,  he  cited  Jansen  v.  Ostran- 
der,  1  Cow.,  670;  1  Chit.  PL,  483.  Upon  the 
other  questions  he  referred  to  1  Id.,  539;  Com. 
Cont.,  99.  and  the  several  provisions  of  the 
Revised  Statutes  relating  to  the  duties  and  ob- 
ligations of  collectors. 

By  the  Court,  Jewett,  J.  The  main  ques- 
tion which  the  defendants  make  in  this  case  is, 
whether  a  town  collector  of  taxes  is  responsi- 
ble for  the  payment  of  the  taxes  collected  by 
him,  to  the  several  public  officers  to  whom  he 
is  directed  to  pay  by  his  warrant,  though  the 
moneys  thus  collected  have  been  stolen  from 
his  possession  without  any  fault,  want  of  care 
or  omission  of  duty  on  the  part  of  such  col- 
lector. 

It  is  supposed  that  the  principle  was  decided 
in  favor  of  the  defendants  in  the  case  of  Super- 
visors of  Albany  Co.  v.  Dorr,  25  Wend.,  440.(a) 
236*J  It  is  insisted  by  the  defendants  *that 
they  are  only  liable  for  the  misfeasance  or  neg- 
lect of  Shattuck  in  discharging  the  duties  im- 
posed by  virtue  of  his  office  and  the  statute — 
and  that  he  ought  to  be  regarded  as  the  depos- 
itary or  bailee  for  hire  of  the  money  collected 
by  him,  and  not  as  a  debtor  for  the  amount 
collected. 

(a)  The  judgment  of  the  Supreme  Court  in  this 
case  was  affirmed  by  the  Court  for  the  Correction 
of  Errors,  in  December,  1844. 
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The  Statute  1  R.  S.,  346,  sec.  19,  requires 
that  "Every  person  chosen  or  appointed  to  the 
office  of  collector,  before  he  enters  on  the  du- 
ties of  his  office,  and  'within  eight  days  after 
he  receives  notice  of  the  amount  of  the  taxes 
to  be  collected  by  him,  shall  execute  to  the  su- 
pervisor of  the  town  and  lodge  with  him  a 
bond,  with  one  or  more  sureties  to  be  approved 
by  such  supervisor,  in  double  the  amount  of 
such  taxes,  conditioned  for  the  faithful  execu- 
tion of  his  duties  as  such  collector."  The  bond 
is  required  to  be  filed  within  six  days  thereaft- 
er in  the  office  of  the  county  clerk,  who  is  re- 
quired to  make  an  entry  thereof  in  a  book  to 
be  provided  by  him,  in  the  same  manner  in 
which  judgments  are  entered  of  record  ;  and 
the  statute  declares  it  shall  be  a  lien  on  all  the 
real  estate  held  jointly  and  severally  by  the 
collector  or  his  sureties  within  the  county,  at 
the  time  of  filing  thereof,  and  shall  continue 
to  be  such  lien  till  its  condition,  together  with 
all  costs  and  charges  which  may  accrue  by  the 
prosecution  thereof,  shall  be  fully  satisfied. 
The  Statute  1  R.  S.,  398,  sec.  6,  makes  it  the 
duty  of  every  collector,  within  one  week  after 
the  time  mentioned  in  his  warrant  for  paying 
the  moneys  directed  to  be  paid  to  the  town  of- 
ficers of  his  town  and  to  the  County  Treasurer, 
to  pay  to  such  town  officers  and  County  Treas- 
urer the  sums  required  in  such  warrant  to  be 
paid  to  them  respectively,  first  retaining  the 
compensation  to  which  he  may  be  legally  en- 
titled. In  payment  of  such  moneys,  the  town 
officers  to  whom  paid  are  required  to  deliver 
to  the  collector  duplicate  receipts  therefor,  one 
of  which  is  required  to  be  filed  by  the  collect- 
or with  the  County  Treasurer,  which  entitles 
him  to  a  credit  in  the  book  of  the  County 
Treasurer  for  the  amount  therein  stated  to  have 
been  received;  and  no  other  evidence  of  such 
payment  can  be  received  by  the  treasurer.  Sec- 
tion 10  provides,  that  if  any  of  the  taxes  men- 
tioned in  the  tax  list  annexed  to  his  warrant 
shall  remain  unpaid,  and  the  collector  shall  not 
be  able  to  *collect  the  same,  he  shall  [*237 
deliver  to  the  County  Treasurer  an  account  of 
the  taxes  so  remaining  due,  and  upon  mak- 
ing oath  before  the  County  Treasurer,  or  in 
case  of  his  absence,  before  "any  justice  of  the 
peace,  that  the  sums  mentioned  in  such  ac- 
count remain  unpaid,  and  that  he  has  not, 
upon  diligent  inquiry,  been  able  to  discover 
any  goods  or  chattels  belonging  to,  or  in  the 
possession  of,  the  persons  charged  with  or  li- 
able to  pay  such  sums,  whereon  he  could  levy 
the  same,  he  shall  be  credited  by  the  County 
Treasurer  with  the  amount  thereof.  The  13th 
section  of  the  same  statute  enacts  as  follows  : 
"If  any  collector  shall  refuse  or  neglect  to  pay 
to  the  several  town  officers  of  his  town,  or  to 
the  County  Treasurer,  the  sums  required  by 
his  warrant  to  be  paid  to  them  respectively,  or 
either  of  them,  or  to  account  for  the  same  as 
unpaid,  the  County  Treasurer  shall,  within  20 
days  after  the  time  when  such  payments  ought 
to  have  been  made,  issue  a  warrant  under 
his  hand  and  seal,  directed  to  the  sheriff  of  the 
county,  commanding  him  to  levy  such  sum 
as  shall  remain  unpaid  and  unaccounted  for 
by  such  collector,  of  the  goods  and  chattels, 
lands  and  tenements  of  such  collector,  and  to 
pay  the  same  to  the  County  Treasurer,  and  re- 
turn, such  warrant  within  forty  days  after  the 
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date  thereof;  which  warrant  the  County  Treas 
urer  shall  immediately  deliver  to  the  sheriff  of 
the  county."  The  14th  and  15th  sections  of  the 
Act  prescribe  the  duty  of  the  sheriff  on  the  re- 
ceipt of  the  warrant,  and  in  substance,  require 
the  sheriff  to  execute  the  warrant  and  make 
return  to  the  County  Treasurer  within  the  time 
limited  by  the  warrant,  and  to  pay  to  the  treas- 
urer the  money,  if  any,  collected,  retaining  his 
fees;  and  in  case  the  sheriff  fails  to  collect  the 
whole  amount  due  from  the  collector,  he  is  re- 
quired to  state  the  amount  levied,  and  certify 
that  such  collector  has  no  goods,  etc.,  from 
which  the  moneys,  or  the  residue  can  be  lev- 
ied, and  in  case  no  part,  or  only  a  part,  shall 
be  levied  by  the  sheriff,  the  treasurer  shall 
forthwith  give  notice  to  the  supervisor  of  the 
town  of  the  amount  due  from  such  collector. 
The  16th  section  provides  that  "  The  super- 
visor shall  forthwith  cause  the  bond  of  such 
collector  to  be  put  in  suit,  and  shall  be  entitled 
to  recover  thereon  the  sum  due  from  such  col- 
lector; with  costs  of  suit." 
238*]  *I  cannot  assent  to  the  proposition 
that  the  liability  of  the  collector  is  limited, 
by  the  common  law  rule  applicable  to  the  ordi- 
nary case  of  misfeasance  or  neglect  in  the  dis- 
charge of  the  duties  of  office,  by  a  public  offi- 
cer. The  provisions  of  the  statute  seem  to 
me  to  recognize  the  collector  of  taxes  in  the 
light  of  a  debtor  for  the  amount  of  the  taxes 
directed  to  be  collected,  and  to  provide  the 
manner  in  which  that  obligation  is  to  be  dis- 
charged :  First,  by  the  10th  section  it  is  pro- 
vided that  the  collector  shall  present  to  the 
treasurer  of  the  county  an  account  of  the  taxes 
remaining  due,  and  which  cannot  be  collected, 
making  oath  that  the  sums  mentioned  in  such 
account  remain  unpaid,  etc.,  upon  which  he  is 
to  be  credited  with  such  amount.  Second,  by 
payment  to  the  several  officers  mentioned  in 
his  warrant,  the  balance  remaining  after  being 
credited  for  such  taxes  as  cannot  be  collected, 
to  be  proved  as  provided  by  the  10th  section. 
Nothing  short  of  a  credit  or  payment,  in  my 
judgment,  amounts  to  the  performance  of  the 
condition  of  the  bond;  and  that  this  is  the  true 
construction  of  the  condition  of  the  bond,  is 
evident  from  the  various  provisions  of  the 
statute.  After  the  neglect  or  refusal  of  the 
collector  to  collect  and  pay,  and  the  failure  of 
the  sheriff  to  levy  under  the  warrant  of  the 
treasurer  have  occurred,  it  is  made  the  duty  of 
the  supervisor  to  put  the  bond  of  the  collector 
in  suit,  and  the  statute  declares  that  the  super- 
visor, in  such  case,  1  R.  8.,  401,  sec.  16,  shall 
be  entitled  to  recover  thereon  the  sum  due 
from  such  collector,  with  costs  of  suit.  The 
statute  imposes  a  definite  liability  on  the  col- 
lector and  his  sureties  for  the  omission  to  col- 
lect and  pay,  and  whether  that  omission  is  the 
result  of  misfeasance  or  neglect,  unavoidable 
accident,  or  felony  committed  by  another,  I  do 
not  think  it  furnishes  any  defense  to  the  action. 
It  is  also  objected  that  the  second  plea  of  the 
defendant,  Shut  tuck,  is  bad,  on  the  ground 
that  it  does  not  contain  anv  positive  averment 
that  the  defendant  had  collected  the  money. 
If  the  loss  of  the  money,  after  it  has  been  col- 
lected, by  theft,  is  a  defense,  it  must  follow 
that  the  plea  should  aver  the  collection  of  the  j 
money,  and  the  loss  of  the  identical  money  j 
collected,  to  enable  the  plaintiff  to  take  issue 
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on  that  fact.  In  this  plea,  neither  *the  [*239 
collection  of  the  money  or  loss  of  the  identical 
money  collected,  is  averred,  though  the  collec- 
tion of  the  money  directed  to  be  collected  is 
stated  by  way  of  recital.  I  think  the  objection 
to  the  plea,  for  that  cause,  is  also  well  taken 
The  first  plea  of  the  defendant,  Shattuck  is 
claimed  by  the  plaintiff  to  be  bad  by  reason  of 
duplicity;  but  the  defendant  insists  that  that 
portion  of  the  plea  denying  that  the  defendant 
is  indebted  to  plaintiff,  may  be  regarded  as 
surplusage,  and  the  plea  stand.  The  plea 
unites  non  estfacttim  and  nil  debet.  The  latter 
pleaded  alone  to  debt  on  bond,  is  confessedly 
bad  on  demurrer.  I  am  unable  to  see,  that  its 
identity  is  lost,  or  character  changed,  on  ac- 
count of  its  union  with  non  estfactum,  and  I 
do  not  think  that  it  is  so  harmless  as  that  it 
may  be  regarded  merely  as  surplusage. 

I  think  the  demurrers  to  all  the  pleas  well 
taken.  The  defendants  must  have  leave  to 
amend  on  the  usual  terms. 

Judgment  accordingly. 

Affirmed— 7  Hill,  584,  n. 

Reviewed— 15  Wall.,  345,  348,  34ft. 

Explained— 15  S.  C.,  9;  40  Am.  Rep.,  679. 

Followed— 18  Minn..  206. 

Cited  in-26N.  y.,516:  39  N.  Y..  397:  31  Hun,  326; 
30  Barb.,  608;  39  Barb..  342;  1  T.  &  C..  414;  50  How. 
Pr.,  399 ;  1  Abb.  N.  C.,  450 :  13  Wall..  23, 349 ;  22  Ind 
131 ;  33  N.  J.  L.,  341 ;  8  Am.  Rep.,  123 :  49  Mo.,  26  :  20 
Am.  Rep.,  643:  32  Mich..  140;  21  Am.  Rep.,  199;  53 
Ind.,  333  ;  29  Am.  Rep.,  514 :  67  Mo.,  398 :  31  Am. Rep.. 
293 ;  69  Me.,  365 ;  35  Am.  Rep.,  465  ;  3  Mont.,  242. 


THE  PEOPLE,  exrel.  NEWELL,  Receiver,  etc., 

v. 
MUZZY,  Sheriff,  etc. 

Alteration  in  Assignment  of  Certificate  of  Sher- 
iff's Sale — Assignment  to  a  Judgment  Creditor 
—  When  Need  Not  Be  Filed. 

An  alteration  in  an  assignment  of  a  certificate 
given  by  the  sheriff  to  the  purchaser,  upon  a  sale  of 
real  estate,  made  after  its  execution,  where  the  al- 
teration is  of  a  character  not  to  change  its  legal  ef- 
fect, will  not  avoid  the  assignment. 
Where  a  sheriff's  certificate  of  the  sale  on  execution 
of  land  actually  situated  in  the  Town  of  Westfleld, 
accurately  described  the  premises  by  specifying  the 
lot,  tract,  original  township  and  the  village  where 
situated,  and  an  assignment  annexed  thereto,  in 
terms  conveyed  all  the  right,  title  and  interest  of 
the  purchaser  in  and  to  the  certificate,  but  added, 
"  being  for  land,  etc.,  situate  in  the  Town  of  Port- 
land :"  held,  that  the  purchaser's  interest  passed  by 
the  assignment,  notwithstanding  the  mistake,  and 
that  the  legal  effect  of  the  instrument  was  not 
changed  by  erasing  the  word  "  Portland  "  and  in- 
serting "  Westfleld." 

Where  a  judgment  creditor.seeking  to  acquire  the 
right  of  the  original  purchaser  of  lands  sold  on  exe- 
cution upon  a  prior  Judgment,  Is  also  the  assignee 
of  the  sheriff's  certificate  of  sale,  he  Is  not  bound  to 
pay  the  money  which  the  purchaser  paid  on  the 
sale. 

•Where  an  assignment  of  the  certificate  of  [»84O 
sale  is  presented  to  the  officer  by  a  junior  judgment 
creditor,  only  to  dlapt'nso  with  the  payment  by  him 
of  the  amount  paid  on  the  sale,  such  assignment 
need  not  be  filed  with  the  county  clerk. 

Whether  an  assignee  of  the  certificate  of  sale  for- 
feits his  right  t<>  a  deed,  when'  the  premises  have 
not  boon  n-deemed.  by  omitting  to  flu-  such  assign- 
ment with  the  county  clerk  within  fifteen  months 
after  the  sale,  qiurre.  Per  Jewott,  J. 

Citations- 22  Wi-nd..  388;  laws,  1835,  p.  210,  MM*. 
1.2;  2  Hill.  51:  4  Hill.  OOt*. 

r\EMUHKEK  to  the  pica  of  the  relatortothe 
I/  return  of  the  defendant  to  an  alternative 
mandamut.  Tbe  writ  of  m<in</amu4command- 
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ed  the  defendant,  as  sheriff  of  Cbautauqua 
Co.,  to  execute  to  the  relator,  as  receiver 
of  the  City  Bank  of  Buffalo,  a  deed  conveying 
the  title  and  interest  of  Isaac  S.  Smith  in  cer- 
tain lands  described  in  the  writ,  which  had 
been  sold  on  execution,  or  to  make  known, 
etc. ,  why  he  had  not  so  done. 

The  return  of  the  defendant  sets  forth,  in 
detail,  the  several  matters  occurring  before 
him,  which,  so  far  as  the  same  are  necessary 
to  the  understanding  of  the  questions  of  law 
presented  to  the  court,  are  as  follows:  the 
lands  in  question  were  sold  May  1.  1841,  by 
R.  Sunderlin,  a  deputy  of  the  sheriff  of  Chau- 
tauqua,  by  virtue  of  an  execution  issued  upon 
a  judgment  in  this  court,  docketed  May  5, 
1837,  recovered  by  the  Bank  of  Chillicothe 
against  Isaac  S.  Smith,  John  B.  Macy  and  an- 
other person,  and  were  purchased  by  W.  D. 
Tabor  for  $40.90,  to  whom  a  certificate  of  sale 
was  executed  according  to  the  statute.  No  re- 
demption was  attempted  by  the  defendants, 
their  representatives  or  grantees,  within  the 
year;  but  August  1,  1842,  being  the  last  day 
for  acquiring  the  purchaser's  right,  Stephen 
Smith  presented  to  and  left  with  the  deputy- 
sheriff  an  assignment  annexed  to  the  certificate 
of  sale  and  executed  by  Tabor  the  purchaser, 
in  the  following  words:  "  For  and  in  consid- 
eration of  forty-six  dollars,  which  the  under- 
signed acknowledges  to  have  received  of 
Stephen  Smith  of  Syracuse,  I  hereby  sell, 
transfer  and  convey  to  said  Stephen  Smith,  all 
my  right,  title  and  interest  in  and  to  the  an- 
nexed certificate  of  sale,  made  and  executed  by 
Amos  W.  Muzzy,  sheriff  of  the  County  o*f 
Chautauqua,  by  R.  Sunderlin,  deputy-sheriff, 
to  William  D.  Tabor,  on  the  first  day  of  May 
in  the  year  1841,  being  for  land  and  other 
property  formerly  belonging  to  Isaac  S.  Smith 
241*]"  and  John  *B.  Macy,  situated  in  the 
Town  of  Westfield,  in  the  County  of  Chautau- 
qua. Signed  and  sealed  with  my  seal  at  Buf- 
falo, the  29th  day  of  July,  1842. 

WILLIAM  D.  TABOR.  [L.  s.]" 

The  certificate  of  sale  upon  which  this  as- 
signment was  written  described  the  several 
parcels  of  land  sold,  by  the  number  of  lot,  the 
tract  or  survey  of  the  township  in  which  they 
were  respectively  situated,  or  by  metes  and 
bounds;  and  all  were  described  as  being  in  the 
Village  of  Portland,  in  the  County  of  Chautau- 
qua and  State  of  N.  Y. 

The  assignment  was  duly  acknowledged,  but 
at  the  time  of  the  attempt  to  redeem,  it  had 
not  been  filed  with  the  clerk  of  the  County  of 
Chautauqua  according  to  the  statute.  Stat. 
1835,  p.  210,  sees.  1.  2. 

Said  Stephen  Smith,  at  the  same  time,  pre- 
sented to  and  left  with  the  deputy-sheriff  certi- 
fied copies  of  the  dockets  of  several  judgments 
in  this  court,  some  of  which  were  against  I.  S. 
Smith  and  Macy  jointly,  and  others  against 
them  separately,  and  constituting  together  a 
very  large  aggregate  of  indebtedness,  which 
judgments  were  recovered  either  in  the  name 
of  Stephen  Smith  himself,  or  the  names  of  oth- 
er individuals  and  assigned  to  him,  together 
with  copies  of  the  assignments  and  affidavits 
of  their  execution,  and  of  the  amount  due  upon 
each,  according  to  the  requirements  of  the  60th 
section  of  the  Act.  2  R.  S..  373.  These  judg- 
ments were  docketed  at  different  times,  subse- 
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quently  to  the  docketing  of  the  judgment  on 
which  the  sale  took  place,  and  prior  to  Febru- 
ary 24,  1838. 

On  the  same  day  on  which  the  above  men- 
tioned papers  were  presented,  the  attorney  of 
the  relator  appeared  before,  presented  to,  and 
left  with  the  deputy-sheriff ,  a  conveyance  from 
Isaac  S.  Smith  to  the  City  Bank  of  Buffalo,  of 
his  interest  in  the  lands  included  in  the  certifi- 
cate of  sale,  bearing  date  February  24,  1838, 
and  an  instrument  of  defeasance,  of  a  subse- 
quent date,  executed  by  the  bank,  setting  forth 
that  it  had  received  such  conveyance  as  a  secu- 
rity for  the  payment  of  I.  S.  Smith's  bond  for 
$6,840,  held  by  the  bank, by  certain  installments 
therein  mentioned,  and  also  the  affidavit  re- 
quired by  the  Act  of  1836,  showing  the  amount 
due  upon  the  bond,  and  authenticated  copies 
*of  certain  proceedings  in  the  Court  of  [*242 
Chancery,  showing  that  the  relator  had  been 
duly  appointed  receiver  of  the  bank,  and  had 
given  the  requisite  security  to  enable  him  to  en- 
ter upon  the  execution  of  his  trust.  The  at- 
torney for  the  relator  tendered  to  and  left  with 
the  deputy-sheriff  the  sum  of  $47,  for  the 
amount  paid  on  the  purchase  by  Tabor  and 
the  interest  thereon. 

The  defendant  in  his  return  further  stated, 
that  on  examining  the  papers  and  taking  coun- 
sel in  the  matter,  and  finding  the  mortgage  to 
the  City  Bank  of  Buffalo  to  be  subsequent  to  the 
judgments  held  by  Stephen  Smith,  he  had  ex- 
ecuted to  said  Smith  a  conveyance  of  the  prem- 
ises in  question,  in  his  name  as  sheriff  of  the 
County  of  Chautauqua,  pursuant  to  the  statute 
in  such  case  made  and  provided. 

The  relator  pleaded  to  the  return  to  the  fol- 
lowing effect:  that  the  instrument  of  assign- 
ment, from  Tabor  to  Stephen  Smith,  set  forth 
in  the  return,  was,  after  the  execution,  sealing, 
acknowledgment  and  delivery  thereof  by  Ta- 
bor, to  wit:  on.  etc.,  at,  etc.,  altered,  by  erasing 
the  word  "Portland,"  as  it  was  in  the  original 
instrument  when  executed,  and  inserting  in- 
stead thereof  the  word  "Westfield,"  which  al- 
teration was  made  by  Isaac  S.  Smith,  at  the 
time  pretending  to  act  at  the  request  of  Stephen 
Smith,  in  the  presence  and  with  the  knowledge 
of  Sunderlin,  the  deputy-sheriff,  but  without 
the  knowledge  or  consent  of  the  said  Tabor, 
with  intent  to  defraud  the  relator,  averring 
that  the  alteration  was  material,  and  that  it 
was  made  contrary  to  the  statute  in  such  case 
made  and  provided,  and  concluding  with  a 
verification. 

The  defendant  demurred,  assigning  for  cause 
that  the  alteration  was  not  material,  and  did 
not  affect  the  rights  of  the  relator  or  change 
the  effect  of  the  instrument.  The  relator  joined 
in  demurrer. 

Mr.  T.-J.  Dudley,  Jr.,  for  defendant. 

Mr.  T.  Burwell,  for  relator. 

Bytfie  Court,  Jewett,  J.  The  question  which 
is  immediately  put  in  issue  by  the  demurrer  to 
the  relator's  plea,  is,  whether  the  erasure  of 
the  word  "Portland"  and  substituting  the  word 
243*]  *" Westfield"  in  the  assignment  of  the 
certificate  of  the  sheriff  by  Tabor  to  Stephen 
Smith,  avoided  the  assignment. 

It  is  supposed  that  as  the  lands  sold  and  de- 
scribed in  the  certificate  of  the  sheriff  were  sit 
uate  in  the  Town  of  Westfield,  and  not  in  the 
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Town  of  Portland,  that  the  assignment  failed 
to  convey  any  interest  in  them,  by  reason  of 
that  misdescription  of  the  town  in  which  the 
same  were  situate,  and  that,  therefore,  the  al- 
teration was  material.  The  assignment  was  an- 
nexed to  the  certificate,  and  in  terms  conveyed 
to  Smith  all  the  right,  title  and  interest  of  Ta- 
bor in  and  to  the  certificate,  and  the  certificate 
itself  contained  a  full  description  of  the  prem- 
ises by  number  of  lot,  survey,  township,  range, 
etc.,  and  stated  that  the  premises  were  situate 
in  the  Village  of  Portland.  It  is  quite  appar- 
ent to  me  that  the  additional  false  description 
in  the  concluding  part  of  the  assignment,  as  it 
originally  stood,  to  the  effect  that  the  premises 
mentioned  in  the  certificate  were  situate  in  the 
Town  of  Portland,  was  entirely  immaterial, 
and  that  the  substitution  of  the  word  "West- 
field,"  as  being  the  town  in  which  the  lands 
were  in  fact  situate,  was  not  material.  The 
whole  sentence  was  mere  surplusage,  and  could 
in  no  manner  affect  the  validity  of  the  assign- 
ment, or  the  interest  conveyed,  or  attempted 
to  be,  in  the  lands  sold  and  described  in 
the  certificate;  for  whether  they  lay  in  Port- 
land, Westfield,  or  in  any  other  town,  the  as- 
signee of  the  certificate  would  have  been  enti- 
tled under  it  and  the  assignment,  to  the  lands, 
or  the  interest  in  them,  in  whatsoever  town 
they  were  situated.  I  hold,  therefore,  upon 
the  authority  of  the  case  of  Herrick  v.  Malin, 
22  Wend.,  388,  that  the  alteration  in  the  as- 
signment from  Tabor  to  Smith,  whether  made 
by  his  agent  or  other  person,  did  not  avoid  it. 
Stephen  Smith,  then,  became  entitled  to  the 
deed  as  assignee  of  the  purchaser,  or  as  a  re- 
deeming creditor,  provided  he  had  taken  the 
necessary  steps  as  such  assignee  or  redeeming 
creditor,  before  the  sheriff,  August  1,  1842. 

Assuming,  then,  that  Stephen  Smith  had  ac- 
quired the  interest  of  Tabor  in  the  certificate, 
and  taking  into  view  the  facts  stated  in  the  re- 
turn, that  he  also  presented  and  left  with  the 
officer  the  evidence  required  by  the  statute, 
244*]  showing  himself  to  be  the  *holder  of 
unsatisfied  judgments,  which  were  a  lien  upon 
the  premises,  the  relator,  the  lien  of  whose 
mortgage  was  subsequent  to  that  of  these  judg- 
ments, could  not  acquire  the  title  of  the  pur- 
chaser, without  paying,  in  addition  to  the 
amount  bid  at  the  sale,  and  interest  thereon, 
the  further  amount  remaining  due  upon  the 
judgments.  This  he  did  not  do,  but  contented 
himself  with  simply  paying  the  amount  of  Ta- 
bor's bid,  with  interest.  He  has  failed,  there- 
fore, to  entitle  himself  to  a  deed. 

It  is,  however,  insisted  that  Smith  did  not 
take  the  steps  necessary  to  enable  him  to  claim 
the  amountdueon  his  judgments, as  a  creditor. 
It  is  said  that  he  ought,  in  addition  to  furnish- 
ing the  proof  of  the  dockets,  assignments  and 
amount  due  on  his  judgments,  to  the  officer, to 
have  himself  actually  redeemed,  by  paying  to 
the  officer  the  amount  of  the  money  paid  on 
the  sale  by  Tabor,  with  interest  That  point 
was  settled  in  Ex  parte  Kewell,  4  Hill,  608. 
Smith  being  assignee  of  the  certificate,  and  in 
that  character  representing  Tabor,  the  pur 
chaser,  and  also  uniting  in  himself  the  charac 
ter  of  a  subsequent  judgment  creditor,  was 
under  no  necessity  to  pay  the  amount  of  the 
purchaser's  bid  to  entitle  himself  to  the  effect 
of  his  proceedings,  but  he  was  entitled  to  re 
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ceive  from  any  creditor  claiming  under  a  lien 
junior  to  his,  both  the  bid  and  interest  and  the 
amount  of  his  judgments. 

But  it  is  insisted  by  the  relator,  that  Smith 
did  not  present  to  the  sheriff  sufficient  evidence, 
or  take  such  steps  as  the  assignee  of  Tabor,  to 
entitle  him  to  a  deed  under  the  provisions  of 
the  statute.  Sess.  L.,  1835,  p.  210,  sees.  1,  2. 
The  1st  section  is  as  follows:  "  Before  any  as- 
signee, or  his  personal  representative,  shall  be 
entitled  to  a  deed  under  this  Act,  he  shall  cause 
the  execution  of  any  and  every  assignment  .un- 
der which  such  deed  is  claimed,  to  be  duly  ac- 
knowledged or  proved,  as  deeds  are  required 
bylaw  to  be  acknowledged  or  proved  to  entitle 
them  to  be  recorded, before  some  officer  author- 
ized to  take  the  acknowledgment  and  proof  of 
deeds  :  and  shall  cause  all  such  assignments, 
with  their  certificates  of  proof  or  acknowledg- 
ment, to  be  filed  in  the  office  of  the  clerk  of 
the  county  in  which  the  real  estate  so  sold  is 
situated,  but  it  shall  not  be  necessary  to  have 
*acknowledged  the  execution  of  any  [*U45 
assignment  heretofore  made  of  such  certifi- 
cate." Smith  caused  his  assignment  of  the 
sheriff's  certificate  to  be  duly  acknowledged  as 
deeds  are  required  by  law  to  be  acknowledged 
to  entitle  them  to  be  recorded,  but  he  had  not 
caused  the  assignment,  with  the  certificate  of 
acknowledgment,  to  be  filed  in  the  office  of  the 
clerk  of  the  county  in  which  the  real  estate  so 
sold  was  situate,  on  or  before  August  1,  1842. 
This  objection  would  not  be  free  from  difflcul- 
ty.provided  Smith  is  to  be  deemed  as  claiming 
a  deed  as  assignee  of  the  certificate.  A  literal 
construction  of  the  provision  of  the  Act,  in  that 
case,  might  shut  him  out,  if  he  could  do  no 
act,  subsequent  to  the  last  day  provided  for  re- 
demption, to  entitle  him  to  a  deed  as  assignee. 
It  is  not,  however,  any  where  declared  that  the 
filing  of  the  assignment,  to  entitle  the  assignee 
to  a  deed,  must  take  place  within  the  fifteen 
months  allowed  for  a  creditor  to  acquire  the 
purchaser's  title.  But  this  question  is  not  nec- 
essarily involved  in  this  case,  for  I  am  of  the 
opinion  that  Smith  may  be  regarded  as  a  re- 
deeming creditor.  It  was  so  held  in  Ex  fxirte 
Newell,  before  cited,  and  in  People  v.  Raiwom. 
2  Hill,  51.  In  that  character,  therefore,  if  not 
as  assignee,  Smith  was  entitled  to  the  deed. 
The  assignment  of  the  certificate  so  presented 
to  the  sheriff,  with  the  other  evidence  of  his 
judgments,  assignments,  and  amount  due  upon 
them,  availed  him  so  far  as  to  relieve  him  from 
the  necessity  of  paying  into  the  hands  of  the 
officer  the  amount  of  the  purchase  money  with 
interest.  If  I  am  right  in  this  construction  of 
the  statute,  it  follows  that  Stephen  Smith  was 
entitled  to  the  deed  as  a  redeeming  creditor. 
It  is,  therefore,  unnecessary  to  decide  the  other 
questions  raised  in  the  case. 

Judgment  for  tht  defendant. 

Cited  in    4  Denio.  147  ;  1  Lans.,  415;  12  HUD.  633. 


*VAN  EPPS  c.  HARRISON.  [»24« 

Notift  of  flptcial  Matter  to  b«  Gtrtn  in  Ktidsnrt. 

Wlii-m  tho  notice*  of  §|X'olal  matter  und-r  n  pica 

of  tin-  irpniTttl  lnmi«-  BUitcd  that  tho defendant  would 

jrlvo  in  evidence  "The  following  mattomin  dofcnw 

i  aii'l  in  bar  of  the  action,"  and  the  evidence  offonHl 
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was  only  admissible  in  abatement  of  damages,  but 
•was  such  as  could  not  have  been  given  under  the 
general  issue  without  a  notice ;  held,  that  the  no- 
tice though  not  strictly  accurate,  was  sufficient  to 
admit  the  evidence. 
Citation— 5  Hill.  63. 

DEBT  on  bond,  tried  at  the  Rensselaer  Cir- 
cuit, before  Cushman,  C.  Judge,  in  No- 
vember, 1848.  After  the  bond  had  been  read 
in  evidence,  the  defendant  offered  to  prove 
fraud  on  the  part  of  the  plaintiff,  and  to  make 
out  the  same  case,  in  substance,  which  was  of- 
fered to  be  proved  on  the  former  trial.  5  Hill, 
<J3.  The  evidence  was  offered  in  bar  of  the 
action,  as  a  defense  to  it,  in  mitigation  of  dam- 
ages, and  for  the  purpose  of  diminishing  the 
amount  of  the  recovery.  The  notice  of  special 
matter  under  the  plea  of  non  est  factum  com- 
menced by  saying,  that  the  evidence  would  be 
given  "In  defense  and  in  bar  of  the  action." 
The  plaintiff  objected  that  the  form  of  the  no- 
tice would  not  authorize  the  admission  of  the 
evidence  offered;  that  if  the  defendant  intend- 
ed to  insist  upon  the  evidence  in  mitigation  of 
damages,  or  by  way  of  recoupment,  the  notice 
should  have  been  so  expressed.  The  judge  sus- 
tained the  objection,  and  rejected  the  evidence; 
and, a  verdict  having  been  found  for  the  plaint- 
iff, the  defendant  moves  for  a  new  trial  on  a 
bill  of  exceptions. 

Mr.  D.  Wright,  for  defendant. 

Mr.  J.  L.  Wendell,  for  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  As  the  ex- 
ecutory contract  to  sell,  on  which  the  bond  was 
given,  had  been  executed  on  the  part  of  the 
plaintiff  by  a  conveyance  of  the  land,  we  held 
•when  the  case  was  before  us  on  a  former  oc- 
247*]  casion,  5  Hill,  63,  that  *the  evidence 
offered  by  the  defendant  was  not  an  entire 
bar  to  the  action;  but  could  only  go  in  abate- 
ment of  damages.  It  follows  from  this  doc- 
trine that  the  notice  was  informal  in  calling 
this  a  bar.  But  the  notice  also  states  that  the 
evidence  would  be  given  in  defense  of  the  ac- 
tion. It  is  a  defense,  so  far  as  it  goes — as  much 
so  as  a  set  off,  sufficient  to  satisfy  a  part  of  the 
plaintiff's  demand — and  I  think  the  evidence 
should  have  been  received.  The  notice  would 
have  been  more  strictly  accurate  had  it  stated 
that  the  evidence  would  be  given  in  abatement 
or  defalcation  of  damages.  But  where  there 
is  no  defect  in  matter  of  substance,  courts  do 
not  require  all  the  form  in  a  notice  which  is 
necessary  in  a  special  plea. 

New  trial  granted. 

Same  case— 5  Hill.  63. 
Cited  in-37  N.  J.  L.,  556. 


TOMPKINS  &  GARDNER  t>.  BROWN. 

Statute  of  Limitations — New  Promise,  Form  of. 

In  assumpstt,  where  the  Statute  of  Limitations  is 
pleaded,  a  promise  by  the  defendant  to  pay  as  soon 


as  be  is  able,  unaccompanied  by  any  proof  of  his 
ability,  will  not  enable  the  plaintiff  to  recover.  The 
law  is  the  same  though  the  promise  was  made  with- 
in six  years  after  the  cause  of  action  had  accrued 
and  before  the  statute  had  barred  the  demand. 

Citations— 6  Barn.  &  C.,  603 :  3  Bing.,  329,  638  •  4 
Bing.,  105;  7  Bing.,  163;  8  Johns.,  407;  11  Wh.,  309; 
2  Phil.  Ev..  138, 139 ;  Steph.  N.  P.,  249,  2061 ;  Leigh.  N 
P.,  1253,  1273,  1274 ;  Chit.  Cont.,  821,  827 ;  Bal.  Lim.. 
by  Tillinghast,  188,  189,  546. 

ERROR  from  the  N.  Y.  C.  P.  Brown  sued 
Tompkins  &  Gardner  in  the  C.  P.  in  Jan- 
uary, 1844,  and  declared  in  assumpsit  upon  the 
money  counts,  and  for  goods  sold.  Tompkins 
pleaded  non  assumpsit,  and  actio  non  accredit 
infra  sex  annos,  upon  which  the  plaintiff  took 
issue.  Gardner  suffered  a  default.  At  the 
trial  in  April,  1844,  the  plaintiff  proved  the  sale 
of  goods  to  the  defendants  in  January  and 
February,  1837,  to  the  amount  of  about  $120  ; 
and  he  then  offered  to  show  that  within  six 
years  before  the  commencement  of  the  suit 
the  defendant  Gardner  promised  to  pay  the 
debt.  The  counsel  for  the  defendant  Tomp- 
kins objected  that  such  proof  was  not  admis- 
sible upon  the  issue  joined  upon  the  second 
plea,  but  the  objection  was  overruled.  The 
plaintiff  *then  proved  that  about  four  [*248 
years  before  the  trial,  Gardner  had  said  he  had 
not  then  means  to  pay  the  debt,  but  would  pay 
it  as  soon  as  he  coula.  At  another  time  about 
the  same  period  he  said  he  would  pay  it  as 
soon  as  he  was  able,  or  as  soon  as  he  got 
able.  The  defendant's  counsel  objected  that  as 
Gardner's  promise  was  a  conditional  one,  to 
pay  when  he  became  able,  his  ability  must 
be  proved.  The  court  overruled  the  objec- 
tion and  the  defendant's  counsel  excepted. 
The  defendant's  counsel  then  offered  to  prove 
affirmatively  that  Gardner  had  no  pecuniary 
means  ;  but  the  evidence  was  excluded  on  an 
objection  by  the  plaintiff,  and  the  defend- 
ant accepted.  The  court  charged  the  jury 
that  if  they  believed  that  the  defendant  Gard- 
ner had  within  six  years  promised  to  pay  the 
debt,  the  plaintiff  was  entitled  to  the  verdict; 
and  they  refused  to  charge  pursuant  to  a  re- 
quest of  the  defendant's  counsel,  that  a  prom- 
ise to  pay  when  he  was  able,  would  not  sus- 
tain the  action.  The  defendant's  counsel  again 
excepted.  The  jury  found  a  verdict  for  the 
plaintiff,  upon  which  the  court  rendered  judg- 
ment. A  bill  of  exceptions  was  duly  signed. 

Mr.  R.  M.  Harrington,  for  plaintiffs  in 
error. 

Mr.  B.  Deklyn,  for  the  defendant  in  error, 
admitted  that  a  conditional  promise  made  aft- 
er the  statute  had  run  against  the  demand, 
would  not  revive  it,  without  proof  that  the 
event  on  which  it  depended  had  occurred;  but 
he  took  a  distinction  between  such  a  case  and 
one  like  the  present,  where  the  promise  was 
made  before  the  six  years  had  elapsed.  In  the 
former  case  he  said  the  remedy  being  gone,  the 
defendant  could  annex  such  condition  to  his 


NOTE.— Statute  of  Limitations—  Conditional  prom- 
ise or  acknowledgment  to  take  debt  out  of. 

"  The  bar  of  the  statute  is  removed,  only  when 
the  creditor  can  show  that  the  condition  has 
been  performed,  or  that  the  event  has  happened,  or 
the  time  arrived,  by  a  reference  to  which  the  ac- 
knowledgment was  qualified."  3  Pars.  Cont.,  70. 
See,  also.  Bush  v.  Barnard,  8  Johns.,  407 ;  Dean  v. 
Hewit,  5  Wend.,  257 ;  Allen  v.  Webster,  15  Wend., 
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284 ;  Cocks  v.  Weeks,  7  Hill,  45 ;  Ingersoll  v.  Rboades, 
Hill  &  D.  Supp.,  371 ;  Bidwell  v.  Rogers,  10  Allen, 
438;  Hill  v.  Kindall,  25  Vt.,  528;  Butterfleld  v. 
Jacobs,  15  N.  H.,  140  ;  Bullock  v.  Smith.  15  Ga.,  395 ; 
Chandler  v.  Glover,  32  Pa.  St.,  509;  Humphreys  v. 
Jones,  14  Mees.  &  W.,  1.  See,  generally,  3  Pars. 
Cont.,  65,  n.  (j),  and  authorities  cited ;  Allen  v. Web- 
ster, 15  Wend.,  284,  note,  and  notes  cited. 
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promise  as  he  pleased,  and  it  must  be  observed; 
but  in  the  latter,  such  a  promise  admitted  the 
original  existence  of  the  debt,  and  was  suffi- 
cient to  prolong  the  defendant's  liability  for  the 
term  of  six  years  from  the  time  it  was  made. 

By  the  Court,  Beardsley,  J.  The  court 
held  that  a  promise  to  pay  when  able,  was  suf- 
ficient to  avoid  a  plea  of  the  Statute  of  Limit- 
ations, without  giving  any  evidence  of  the  pe- 
249*]  cuniary  *condition  of  the  party  who 
made  the  promise.  This  was  erroneous  ;  the 
ability  to  pay  should  have  been  shown.  Tan- 
ner v.  Smart,  6  Barn.  &  C.,  603;  A' Court  v. 
Cross,  3  Bing.,  329  ;  Scales  v.  Jacob,  Id..  638  ; 
Ayton  v.  Bolt,  4  Id.,  105;  Haydon  v.  William*, 
7  Id  163  ;  Bush  v.  Barnard,  8  Johns.,  407 ; 
Wetzett  v.  Bussard,  11  Wh.,  309  ;  2  Phil.  Ev., 
138  139;  Steph.  If.  P.,  249,  2061  ;  Leigh,  N. 
P.  '1253, 1273,  1274;  Chit.  Cont.,  821,  827;  Bal. 
Lira.,  by  Tillinghast,  188,  189,  546. 

In  Scales  v.  Jacob,  already  cited,  the  promise 
relied  on  was  made,  as  in  this  case,  before  the 
statute  had  run  against  the  original  cause  of 
action  ;  and,  although  the  promise  was,  in  its 
terms, conditional,  it  was  argued  that  the  plaint- 
iff could  recover  upon  it  without  proof  of  per- 
formance of  the  condition,  for  the  reason  that 
the  new  promise  was  made  before  the  original 
cause  of  action  had  been  barred  by  the  statute. 
Upon  this  point  the  judges  of  the  English  C.  P. 
were  equally  divided.  Best,  Ch.  J.,  thus 
expressed  himself  upon  it.  "  The  plaintiff 
then  in  this  suit  has  no  cause  of  action  after 
the  expiration  of  the  six  years.  Before  the  ex- 
piration of  the  six  years,  it  is  true  a  condition- 
al promise  was  made,  but  that,  if  relied  on, 
must  be  taken  subject  to  the  condition.  In 
none  of  the  cases  has  any  distinction  been  made 
as  to  the  time  of  the  promise,  whethei  before 
or  after  the  six  years;  but  it  is  clear,  that  after 
the  six  years  the  plaintiff  has  no  cause  of  ac- 
tion except  on  the  new  promise,  and  that  being 
conditional,  the  condition  attached  to  it  must 
be  observed."  This  was  in  1826,  and  it  was 
followed  by  the  case  of  Tanner  v.  Smart,  cited 
before,  which  was  decided  in  1827  by  the  Court 
of  K.  B.  The  action  was  founded  on  a  prom- 
issory note  dated  January  19,  1816,  payable  on 
the  80th  of  November  then  next.  "The  plaint- 
iff proved  that  in  1819  the  note  was  presented 
to  the  defendant,  and  payment  of  it  demanded- 
and  that  the  defendant  said,  'I  cannot  pay  the 
debt  at  present,  but  I  will  pay  it  as  soon  as  1 
can.'  There  was  no  proof  of  any  ability  on  the 
part  of  the  defendant  to  pay  the  debt." 

In  this  case,  therefore,  as  in  Scales  v.  Jacob 
25O*Jthe  promise  was*made  before  the  expi 
ration  of  six  years,  but  the  distiuction  betweer 
such  a  promise  and  one  after  the  expiration  ol 
that  period  was  not  adverted  to.  The  court 
however,  held,  and  it  does  not  appear  that  ei 
ther  of  the  judges  dissented,  that  the  plaintifi 
could  not  recover,  as  it  had  not  been  provec 
that  the  defendant  was  of  sufficient  ability  to 
pay  the  demand.  Here  then  was  a  direct  ad  judi 
cation  upon  the  point,  that  a  conditional  prom 
Ise,  although  made  before  the  Statute  of  Lira 
itations  had  run  against  the  original  demand 
will  not  authorize  a  recovery  without  showing 
a  performance  of  the  condition.  In  the  Ian 

8uage  of  Ch.  J.  Best,  such  a  promise,  "if  re 
ed  on.must  be  taken  subject  to  the  condition.' 
DENIO  1.  N.  Y.  R.  16. 


And  this,  notwithstanding  the  case  of  Scales  v. 
Jacob,  is  the  settled  doctrine  of  the  English 
n  P. ,  as  may  be  seen  in  the  case  of  Haydon 
Williams,  decided  in  1830.  and  which  has 

>een  cited. 

The  court  erred  in  holding  that  a  condition- 
al promise  would  avoid  the  Statute  of  Limita- 

ions  without  proving  a  performance  of  the 
condition,  and  for  this  error  the  judgment 
should  be  reversed. 

Judgment  reversed. 

Explained— 4  Barb..  178. 

Cited  in— 9  N.  Y.,  92 : 11  N.  Y..  184 ;  6  Barb..  589 : 10 
Barb.,  569 ;  41  Barb..  508 : 124  Mass.,  364 ;  25  Am.  Rep., 
494 ;  5  Neb.,  373 :  26  Am.  Rep.,  717 ;  16  Fla..  364, 


VAN  TASSEL  ».  CAPRON. 

Slander —  Words  Actionable  Only  Because  of  Of- 
ficial Character  of  Plaintiff— Must  Have  Be- 
J 'erred  to  Plaintiff's  Official  Character. 

Where  words  are  actionable  only  on  account  of 
the  official  or  professional  character  of  the  plaintiff, 
it  is  not  enough  that  they  tend  to  injure  him  in  his 
office  or  calling1,  but  they  must  relate  to  his  official 
or  business  character,  and  impute  misconduct  to 
him  in  that  character. 

The  declaration  charged  the  speaking  of  the  fol- 
lowing words  of  the  plaintiff  in  his  character  of  a 
justice  of  the  peace:  "There  is  a  combined  compa- 
ny here  to  cheat  strangers,  and  'Squire  Van  Tassel 
has  a  hand  in  it.  K.  A.,  J.  6.  and  'Squire  Van  Tassel 
are  a  set  of  damned  blacklegs ;"  but  it  did  not  show 
that  the  imputation  was  connected  with  the  plaint- 
iff's official  conduct ;  held,  not  actionable. 

Words  charging  the  plaintiff,  a  justice  of  the  peace, 
with  omitting  to  inform  a  party  who  had  recovered 
a  judgment  before  him,  of  the  fact  that  the  consta- 
ble, who  had  the  execution,  had  rendered  himself 
liable  for  not  returning  the  same  in  time,  do  not  Im- 
pute official  misconduct. 

Citations— 1  Johns.  Cas..  129,  830 ;  2  Ad.  &  Ell.,  2 ; 
Com.  Dig.  Defa..  D.  27  ;  3  Bing.  N.  C.,  835. 

T\ECL  ARATION*  for  verbal  slander.  [*25 1 
\J  Introductory  averment,  that  the  plaintiff 
before,  and  at  the  time,  etc.,  was  a  justice  of 
the  peace  of  the  County  of  Warren,  and  as 
such  justice,  February  28th,  1842.  at  Gueens- 
bury  in  said  county,  had  rendered  a  judgment 
in  favor  of  the  defendant  Capron,  against  Da- 
vis &  Granger,  on  which  an  execution  was  is- 
sued on  the  8th  of  March  following,  to  Ken- 
worthy,  a  constable  ;  that  afterwards.  July  1. 
1842,  the  defendant  sold  the  judgment  to  King 
Allen  and  Ira  Greene  for  a  price  greatly  inad 
equate  to  its  nominal  value;  that  thedefendant 
was  a  stranger  at  Queensbury;  that  the  plaint- 
iff never  was  guilty,  etc. :  nevertheless,  the  de- 
fendant contriving,  etc..  to  injure  the  plaintiff 
in  his  said  office,  and  cause  it  to  be  believed 
that  the  plaintiff,  as  such  justice,  hadcombln 
ed  and  conspired  with  Allen  and  Greene  to 
cheat  and  defraud  strangers,  and  in  pursuance 
of  such  combination  and  conspiracy  had  con- 
cealed from  the  defendant,  stranger  as  afore- 
said, the  pretended  liability  of  Kcnworthy,  as 
such  constable,  and  his  sureties  to  the  defend- 
ant, for  not  returning  the  execution  in  due 
time;  and  by  such  concealment  had  caused  the 
defendant,  stranger  as  aforesaid,  to  Hell  the 


NOTE.—  Stawkr- JTorel*  afftcHngn  pu/Wte  nflr*r  nr 
a  candidate  for  office.  See.  Power*  v.  DuboU.  li 
Wend..  «3,  note. 
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judgment  for  a  price  greatly  inadequate  to  the 
value  thereof;  on,  etc.,  at,  etc.,  in  a  certain  dis- 
course which  the  defendant  had  of  and  con- 
cerning the  plaintiff  in  his  office  of  justice  of 
the  peace,  and  of  and  concerning  the  judg- 
ment, and  a  pretended  undue  return  of  the  ex- 
ecution, and  of  and  concerning  the  sale  of  the 
judgment, etc.,  the  defendant  spoke  these  false, 
etc.,  words— setting  them  out  with  proper  in- 
nuendoes— "I  have  sold  that  judgment;  I  got  a 
note  for  one  half  the  amount  of  the  judgment, 
and  I  don't  see  why  'Squire  Van  Tassel  (plaint- 
iff) did  not  tell  me  that  the  execution  had  not 
been  returned  in  time,  so  that  I  could  sue  the 
constable  and  his  bail.  There  is  a  combined 
company  here  (at  Queensbury)  to  cheat  stran- 
gers, and  'Squire  Van  Tassel  has  a  hand  in  it. 
King  Allen,  Ira  Greene  and  'Squire  Van  Tassel 
are  a  set  of  damned  blacklegs.  The  execution 
was  not  returned  within  two  days  of  the  time, 
and  I  did  not  know  it  until  after  I  had  sold  the 
judgment;  King  Allen  then  told  me.  'Squire 
Van  Tassel  was  in  the  combination  with  King 
252*]*Allen  and  Ira  Greene;"  thereby  intend 
ing,  etc.  Demurrer  and  joinder. 

Messrs.  D.  Wright  and  N.  Hill,  Jr.,  for 
defendant. 

Mr.  M.  T.  Reynolds,   for  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  It  is  not 
necessary  to  consider  the  questions  of  form 
which  have  been  made;  for  I  am  of  opinion 
that  the  declaration  is  bad  in  substance.  It  is 
the  privilege  of  the  vulgar  to  use  coarse  and 
abusive  language;  and  no  action  will  lie  for 
calling  a  man  such  opprobrious  names  as  liar, 
cheat,  rascal,  swindler,  blackleg,  and  the  like. 
Nor  will  such  words  be  actionable  though 
spoken  of  one  who  holds  an  office,  or  exercises 
some  trade  or  profession,  unless  they  are 
spoken  of  and  touch  him  in  his  office  or  call 
ing.  It  is  not  enough  that  the  words  may  tend 
to  injure  him  in  his  office  or  calling,  unless 
they  are  spoken  of  him  in  bis  official  or  busi- 
ness character.  In  Oakley  v.  Farrington,  1 
Johns.  Cas.,  129,  the  plaintiff  was  a  justice  of 
the  peace,  and  the  words  were,  "Squire  Oak- 
ley is  a  damned  rogue."  The  plaintiff  was 
nonsuited  on  the  ground  that  although  the 
words  were  spoken  of  a  magistrate,  they  had 
no  relation  to  his  official  character  or  conduct. 
In  Ayre  v.  Craven,  2  Ad.  &  Ell.,  2,  the  words 
were  laid  to  have  been  spoken  of  the  plaintiff 
in  his  profession  as  a  physician,  and  imputed 
adultery.  After  verdict  for  the  plaintiff,  the 
judgment  was  arrested.  The  court  said  that 
after  full  examination  of  the  authorities,  they 
thought  the  declaration  ought  not  merely  to 
state  that  such  scandalous  conduct  was  im- 
puted to  the  plaintiff  in  his  profession,  but  also 
to  set  forth  in  what  manner  it  was  connected 
by  the  speaker  with  that  profession.  jUh.  B. 
Comyn  says:  "Words  not  actionable  in  them- 
selves, are  not  actionable  when  spoken  of  one 
in  an  office,  profession  or  trade,  unless  they 
touch  him  in  his  office,"  etc.  Action  upon  the 
case  for  Defa.,  D,  27.  This  doctrine  was  fully 
approved  in  Dorley  v.  Roberts,  3  Bing.  N.  C., 
835,  where  it  was  said  of  an  attorney  that  "he 
has  defrauded  his  creditors.and  has  been  horse 
253*]  whipped  *off  the  course  at  Doncaster." 
The  jury  found  that  the  words  had  a  tendency 
to  injure  the  plaintiff  morally  and  profession- 
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ally;  but  they  also  found  that  the  words  were 
not  spoken  of  him  in  his  business  of  an  attor- 
ney. And  for  that  reason  the  court  ordered  a. 
nonsuit.  Tindal,  Ch.J.,  said  the  words,  though 
spoken  of  an  attorney,  do  not  touch  him  in  his 
profession,  any  more  than  they  would  touch  a 
person  in  any  other  trade  or  profession.  In 
Dole  v.  Van  Rensselaer,  1  Johns.  Cas.,  330,  the 
words  were  spoken  of  the  plaintiff  in  his  office 
of  sheriff,  and  affected  him  in  his  official  char- 
acter. 

Now  what  is  this  case?  The  words  do  not 
charge  the  plaintiff  with  doing  any  act  what- 
ever— either  good  or  bad — as  a  justice  of  the 
peace.  Nor  do  they  impute  to  him  the  neglect 
or  refusal  to  perform  any  duty  incumbent 
upon  him  as  such  officer.  Saying  that  "there 
is  a  combined  company  here  to  cheat  strangers, 
and  'Squire  Van  Tassel  has  a  hand  in  it,"  does 
not  impute  this  misconduct  to  him  as  a  magis- 
trate; but  only  as  a  man.  "Squire"  is  merely 
a  description  of  the  person.  It  means  no  more 
than  would  be  signified  by  the  use  of  the 
plaintiff's  baptismal  name  in  the  same  place. 
In  Oakley  v.  Farrington,  the  plaintiff  was  a 
justice  of  the  peace,  and  the  words  were, 
'"Squire  Oakley  is  a  damned  rogue;"  and  yet  it 
was  held  that  the  action  would  not  lie,  because 
the  words  did  not  relate  to  his  official  charac- 
ter or  conduct. 

What  official  delinquency  is  charged  upon 
the  plaintiff?  The  words  are:  "I  don't  see 
why  'Squire  Van  Tassel  did  not  tell  me  that 
the  execution  had  not  been  returned  in  time, 
so  that  I  could  sue  the  constable  and  his  bail." 
It  can  hardly  be  said  that  these  words  impute 
the  neglect  of  any  moral  or  social  duty;  for  it 
is  not  charged  that  the  plaintiff  had  ever  been 
requested  to  give  information  on  the  subject, 
or  that  there  had  been  any  opportunity  to  give 
it.  Indeed,  it  does  not  appear  that  the  plaint- 
iff had  any  information  to  impart.  But  if  the 
words  contain  an  implied  censure  on  the  plaint- 
iff as  a  man,  they  do  not  touch  him  in  his 
official  character.  They  do  not  impute  to 
him  the  neglect  of  any  duty  pertaining  to,  or 
imposed  by  his  office.  The  word  "'Squire"  in 
this  connection  means  no  more  than  it  did 
*when  speaking  of  the  "combined  [*254 
company  to  cheat  strangers."  It  is  merely  a 
descriptio  persona.  I  do  not  see  how  this  action 
can  be  maintained. 

Judgment  for  defendant. 

Explained— 96  N.  Y.,  377;  48  Am.  Rep.,  634. 
Cited  in-3  N.  Y.,  178 ;  30  N.  Y..  24 :  58  How.  Pr... 
475:  1  Sandf.,  158;  22  Am.  Rep..  305;  27  Ohio  St.,  296. 


THORNE  ET  ux. 

v. 
DILLINGHAM,  Executor  of  THORNE. 

Assumpsit   by  Husband  and    Wife — Pleading. 

In  assumpsit  by  husband  and  wife,  the  declara- 
tion must  state  the  interest  of  the  wife  in  the  con- 
tract :  and  for  the  want  of  such  statement  in  this 
case,  the  judgment  was  arrested. 

In  general,  the  wife  cannot  be  joined  as  plaintiff 
with  her  husband  in  an  action  on  a  contract  made 
during-  coverture ;  but  where  she  is  the  meritorious- 
cause  of  action,  and  there  was  an  express  promise 
made  to  her,  she  may  be  joined.  Per  Beardsley,  J~ 
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In  such  case  the  declaration  must  state  the  facts 
necessary  to  bring  it  within  the  exception. 

Where,  in  an  action  by  husband  and  wife,  the 
plaintiff's  case  was  that  while  the  wife  was  sole, 
money  had  been  paid  by  a  third  person  to  the  de- 
fendant's testator,  to  be  enjoyed  by  him  during 
life,  and  then  to  be  paid  to  her ;  held,  that  the 
plaintiffs  could  not  recover  on  a  count  for  money 
had  and  received,  but  should  have  declared  spe- 
cially. 

Citations— 1  Roper,  Hus.  &  W.,  213,  214 ;  1  H.  Bl., 
108:  2  Wils.,  424 ;  Garth..  251:  1  Salk.,  114;  Cro.  Jac., 
77,  206,  644 ;  2  Maule  &S.,  393 :  10  Johns.,  49 ;  2  Cai., 
221 ;  1  Chit.  PL,  33,  386,  387,  7th  Am.  ed.;  Chit.  Cont., 
176, 180,  602,  609.  5th  Am.  ed.;  2  W.  Bl.,  1236;  3  East, 
104 ;  24  Wend.,  260 ;  2  Saund.  PL  &  Ev.,  672 ;  Browne, 
Actions  at  Law,  239. 

MOTION  in  arrest  of  judgment.  The  dec- 
laration was  in  assumpsit  and  contained 
two  counts:  (1)  That  the  testator,  in  his  life- 
time, was  indebted  to  the  plaintiffs  for  money 
had  and  received  be  him  to  and  for  the  use  of 
the  said  plaintiffs;  and  being  so  indebted,  in 
consideration  thereof,  afterwards,  in  his  life- 
time, on,  etc.,  at,  etc.,  undertook  and  prom- 
ised the  said  plaintiffs  to  pay  them,  etc.  (2)  A 
like  indebtedness  by  the  testator  in  his  lifetime 
and  at  his  decease,  in  consideration  of  which 
the  defendant,  as  his  executor,  after  his  death, 
on,  etc.,  at,  etc.,  promised  the  plaintiffs  to  pay 
them  the  said  sum  of  money  when  thereunto 
afterwards  requested. 

The  defendant  pleaded  non  assumpsit,  and 
the  cause  was  referred.  The  referees  made  a 
report  in  favor  of  the  plaintiffs  for  $1,487. 

There  was  also  a  motion  to  set  aside  the  re- 
port, on  a  statement  of  the  evidence  and  pro- 
ceedings reported  by  the  referees.  The  case 
255*]  *attempted  to  be  proved  by  the  plaint- 
iffs was,  that  in  1820  or  1821,  Joseph  Thorne 
sent  to  the  testator  $1,300,  which  was  to  be  used 
by  the  testator  during  his  life,  and  by  his  wife 
during  her  life,  if  she  survived  him,  for  their 
own  benefit;  and  after  the  death  of  both,  it 
was  to  belong  to  the  plaintiff,  Caroline  Thorne, 
the  wife  of  the  other  plaintiff,  she  being  an  il- 
legitimate daughter  of  Joseph  Thorne,  and 
then  a  young  child.  The  defendant  gave  evi- 
dence tending  to  show  that  the  money  came 
from  Stephen  Thorne,  and  not  from  Joseph; 
and  that  it  was  given  to  the  testator  without 
any  reference  to  the  plaintiff,  Caroline,  who 
had  no  interest  in  it.  On  the  trial  before  the 
referees,  the  defendant's  counsel  took  the  ob- 
jections subsequently  relied  on  here  to  set  aside 
the  report. 

Messrs.  C.  T.  Ingalls  and  D.  Wright,  for 
defendant.  Upon  the  motion  in  arrest  of  judg- 
ment, they  insisted,  (1)  that  the  declaration  was 
bad  for  stating  the  promise  to  both  plaintiffs. 
The  interest  or  Caroline  Thorne  in  the  cause  of 
action  should  have  been  specially  stated,  in 
order  to  show  that  it  was  a  case  in  which  the 
action  could  be  maintained  by  husband  and 
wife.  1  Chit.  PI.,  19,  20;  StaUy  v.  Barhite,  2 
Cai.,  221;  Bidgood  v.  Way.  2  W.  Bl.,  1286; 
Buckley  v.  Collier,  1  Salk.,  114;  Esp.  .V.  P.. 
127.  (2)  That  the  declaration  was  defective  for 
uniting  in  different  counts,  promises  by  the 
testator  in  his  lifetime,  and  by  the  executor, 
after  his  decease.  Demott  v.  Field,  7  Cow.,  58: 
Mytrv.  Cole,  12  Johns..  849. 

Upon  the  motion  to  set  aside  the  report, they 
maintained  (1)  that  an  action  upon  the  com- 
mon counts  for  money  bad  and  received,  won  Id 
not  lie  in  this  case;  that  the  plaintiffs  should 
DK.MO  1. 


have  counted  specially  on  the  agreement. 
Wheeler  v.  Curtis,  11  Wend..  665;  Cooke  v 
Munstone,  1  Bos.  &  P.  N.  R. ,  351 ;  Ladue  v. 
Seymour,  24  Wend.,  60;  Chit.  Cont.,  607  614- 
Bull.  N.  P.,  134;  2  Kent,  Com..  438, 439; Dyer' 
49  a ;  Quin  v.  Hanford,  1  Hill,  82;  Fink  v. Cox, 
18  Johns.,  145;  Stafford  v.  Bacon,  1  Hill,  535- 
Saund.  PI.  &  Ev.,  213;  Berly  v.  Taylor,  5  Hill, 
577.  (2)  That  the  declaration  set  forth  a  joint 
•promise  to  both  plaintiffs,  but  upon  [*256 
the  proof  the  promise  was  to  the  wife  when 
sole,  and  the  plaintiff's  title  arose  out  of  the 
marital  relation,  which  should  have  been 
averred.  Staley  v.  Barhite,  supra;  1  Chit.  PL, 
19,  20;  Bidgood  v.  Way,  supra;  2  Chit.  PI.,  48. 
Messrs.  J.  Ellsworth  and  D.  Cady,  for 
the  plaintiff,  cited  1  Chit.  PI.,  33,  333;  A  non., 
1  Salk.,  282;  Orangiac  v.  Arden,  10  Johns.,  298; 
Schermerhornv.Vanderheyden,  1  Johns.,  139. 

By  the  Court,  Beardsley,  /.  In  general  a 
wife  cannot  join  with  her  husband  in  an  ac- 
tion upon  any  contract  made  during  coverture, 
whether  with  the  wife  alone  as  the  party,  or 
with  the  two  jointly.  But  to  this  rule  there 
are  exceptions;  for  where  the  wife  is  the  mer- 
itorious cause  of  action,  and  a  party  to  an  ex- 
press promise  founded  thereon,  she  may  be 
joined  with  her  husband  in  an  action  for  its 
violation.  1  Roper,  Husb.  and  Wife,  213;  Hose 
v.  Bowler,  1  H.  Bl.,  108;  Wetter  v.  Baker,  2 
Wils. ,  424;  Buckley  v.  Collier,  Carth. ,  251 ;  S.  C. , 
1  Salk.,  114;  Brashford  v.  Buckingham,  Cro. 
Jac.,  77;  Id..  8.  C.,  205:  Phillitkirk  v.  Pluck- 
weU,  2  Maule.  &  S.,  393;  Schoonmaker  v. 
Elmendorf,  10  Johns.,  49;  Staley  v.  Barhite,  2 
Cai.,  221;  Browne,  Actions  at  Law,  239;  1  Chit. 
PI.,  33,  7th  Am.  ed.;  Chit.  Cont.,  176,  180,  5th 
Am.  ed.  In  all  such  cases,  however,  the  dec- 
laration must  distinctly  state  the  particular 
cause  for  making  the  wife  a  party  to  the  ac- 
tion, for  it  will  not  be  presumed  that  any  such 
cause  exists.  The  authorities  referred  to  are 
full  to  this  point. 

In  the  present  case  the  declaration  sets  forth 
no  cause  whatever  for  making  the  wife  a  party. 
It  was  adjudged  in  Bidgood  v.  Way,  2  W  .  Bl. , 
1236,  that  an  action  for  money  had  and  re- 
ceived to  the  use  of  husband  and  wife,  and  a 
promise  thereupon  to  both,  would  not  lie.  and 
the  judgment  which  had  been  rendered  bv  de- 
fault in  the  K.  B. ,  was,  on  that  ground,  re- 
versed in  the  Exchequer  Chamber.  See,  also. 
Buckley  v.  Collier,  Plulliskirk  v.  Ilucktrell.  cited 
before;  3  East,  104;  Old  v.  Fentrirk,  Cro.  Jac., 
644;  Abbot  v.  Blojleld,  1  Roper,  214. 

*The  declaration  in  this  case  is.  J*2f&7 
therefore,  bad;  a  judgment  upon  it  in  favor  of 
the  plaintiffs  would  be  erroneous. 

On  the  merits,  I  think  no  action  for  money 
had  and  received  could  be  sustained  u|x>n  the 
facts  proved.  Such  an  action  would  not  lie  in 
favor  of  Caroline,  the  wife,  if  she  had  never 
married.  The  money  claimed  was  not  received 
by  the  testator  to  her  use;  it  wa«  advanced  to 
him  as  bin  own  property;  and  ax  claimed  on 
the  part  of  the  plaintiffs,  he  only  bound  him 
self  that  a  like  sum  should  be  paid  to  Caroline 
after  the  di.-ctw.se  of  himself  and  hi-  wife.  A 
count  for  money  had  and  received.  Is  not 
adapted  to  -m-li  a  case.  The  action  must  be 
on  the  special  agreement.  Staman  v.  \\'hitn*u. 
24  Wend.,  260;  2  Saund.  PI.  A  ET..  672.  Chit 
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Cont.,  602,  609;  1  Chit.  PL,  386,  387.  But  this 
view  need  not  be  pursued  further.  The  de- 
fendant asks  to  have  the  judgment  arrested, 
and  as  the  declaration  is  radically  bad,  he  is 
entitled  to  his  motion. 

Judgment  arrested. 

Cited  in-8  How.  Pr..  507. 


VEDDER  v.  VEDDER. 

Accord  and  Satisfaction— Mutual  Causes  of  Ac- 
tion for  Tort— Receipt  for  All  "  Demands"— 
What  Included. 

A  &  B  having  mutual  causes  of  action  In  tort 
against  each  other,  have  an  interview  to  adjust  the 
demands  of  B,  and  for  the  satisfaction  of  such  de- 
mands A  pays  him  a  sum  of  money  and  takes  his  re- 
ceipt, but  B  insists  as  a  condition  to  such  adjustment 
that  A  shall  execute  to  him  a  receipt "  in  full  of  all 
demands  "on  his  part,  to  which  A  consents,  and 
such  receipt  is  {riven,  nothing  being  said  respecting 
the  particular  demand  of  A;  neld,  notwithstanding, 
a  good  accord  and  satisfaction  of  A's  cause  of  ac- 
tion against  B. 

The  effect  of  such  an  arrangement,  there  being  no 
dispute  respecting  the  facts,  is  a  question  of  law. 
ana  not  one  to  be  submitted  to  the  jury. 

The  word  "  demand  "  in  an  acquittance  is  more 
comprehensive  than  any  other,  except  "  claim ; " 
and  when  used  in  a  release,  all  causes  of  action  and 
all  rights  whatever  are  extinguished.  Per  Beards- 
ley,  J. 

The  plaintiff  having  a  cause  of  action  against  the 
defendant  for  a  tortfous  entry  by  the  latter  upon 
his  land  and  causing  a  nuisance  thereon.f  rom  which 
damages  ensued,  upon  sufficient  consideration,  dis- 
charged  the  defendant  from  all  demands,  and  after- 
wards the  plaintiff  sustained  damages  by  the  con- 
tinuance of  the  nuisance ;  held  that  such  discharge 
extinguished  all  right  of  action,  not  only  for  the 
original  injury  and  the  damages  up  to  that  time, 
but  for  all  future  damages  occasioned  by  the  nui- 
sance. 

358*]  *If  the  defendant  had  placed  the  nuisance 
upon  his  own  land,  and  the  plaintiff's  demand  was 
for  consequential  damages  only,  a  discharge  by  the 
plaintiff  would  not  have  extinguished  the  right  of 
action  for  future  damages.  Per  Beardsley,  J. 

In  such  a  case  every  injury  caused  by  a  continu- 
ance of  the  nuisance  would  have  afforded  a  new  and 
distinct  cause  of  action.  Per  Beardsley,  J. 

A  purchaser  may  maintain  an  action  for  the  con- 
tinuance of  a  nuisance  erected  before  his  purchase, 
and  an  heir  for  the  continuance  of  one  erected  in 
the  time  of  his  ancestor.  Per  Beardsley,  J. 

One  having  a  cause  of  action  for  a  direct  trespass 
upon  his  land  followed  by  consequential  damages, 
may  bring  trespass  with  a  per  quod,  or,  passing  over 
the  trespass,  may  bring  case  for  such  consequential 
damages.  Per  Beardsley,  J. 

Citations-Bac.  Abr.  Release,  I ;  Litt.  sec.  508  ;  Co. 
Litt.,  291  b;  8  Co.,  299;  3  Bl.  Com.,  220;  1  Chit.  PI.. 
7th  Am.  ed.,  77,  95, 148;  Cro.  Eliz..  191,  402 ;  5  Co..  101 ; 
9  Co.,  53 ;  1  Leon.,  273 ;  Dyer,  319  ft ;  Yelv.,  143 ;  1  Ld. 
Raym.,  276,  713. 

CASE,  tried  at  the  Greene  Circuit  in  Septem- 
ber, 1844,  before  Parker,  C.  Judge.  The 
suit  was  commenced  July  1,  1844.  The  dec- 
laration stated  that  the  plaintiff  was  possessed 
of  a  dwelling-house,  farm  and  premises  in  Cats- 
kill,  and  was  entitled  to  the  benefit  of  a  stream 
or  water-course  running  upon  such  premises 
for  the  use  of  himself  and  family  to  drink  and 
use  in  cooking  and  for  the  watering  of  his  cat- 
tle and  horses,  yet  that  the  defendant,  contriv- 
ing, etc.,  on,  etc.,  wrongfully  and  injuriously 
put,  or  caused  to  be  put  into  the  stream  of 
water  aforesaid,  upon  the  premises  aforesaid, 
the  carcasses  of  one  or  more  dead  dogs,  which 
remained  in  said  water  for  a  long  space  of 
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time,  to  wit:  three  months,  whereby  the  water 
became  unhealthy  and  unfit  for  use,  etc. 

The  defendant  pleaded  not  guilty,  and  gave 
a  notice  of  special  matter  to  be  proved  on  the 
trial. 

On  the  trial  the  plaintiff  proved  that  in  April, 
1844,  the  defendant  caused  a  dog  to  be  shot 
and  left  in  one  of  the  branches  of  the  stream 
above  the  plaintiff's  house,  and  that  there  was 
another  dead  dog  lying  in  the  same  place  which 
he  admitted  he  had  killed  and  left  there;  that 
towards  the  close  of  April  the  water  where  the 
plaintiff  was  accustomed  to  use  it  became  un- 
wholesome and  bad,  and  that  his  cattle  refused 
to  drink  it. 

The  defendant  introduced  a  receipt  signed 
by  the  plaintiff,  dated  June  1,  1844,  in  which 
he  acknowledged  that  he  had  received  from 
the  defendant  $1  "in  full  of  all  demands  to 
date."  A  witness  who  was  present  when  the 
receipt  was  given,  testified  that  at  the  inter- 
view which  was  then  had  between  the  parties 
*the  defendant  claimed  damages  of  [*259 
the  plaintiff  for  trespass  done  by  the  cattle  of 
the  latter  upon  the  defendant's  land,  and  that 
nothing  was  said  as  to  any  claim  of  the  plaint- 
iff; that  the  plaintiff  paid  the  defendant  $8  for 
damages  done  by  his  cattle,  and  took  from 
him  a  receipt;  but  before  the  defendant  would 
consent  to  adjust  the  claim  in  that  way,  he  in- 
sisted that  the  plaintiff  should  give  him  a  re- 
ceipt in  full;  that  the  plaintiff  was  reluctant  to 
give  such  receipt,  but  finally  consented,  and 
signed  the  receipt  produced. 

The  defendant  moved  for  a  nonsuit.  The 
plaintiff's  counsel  insisted  that  the  question  of 
fact,  whether  the  receipt  produced  was  intend- 
ed to  embrace  the  damages  claimed  in  this 
suit,  should  be  submitted  to  the  jury;  and  they 
also  contended  that  the  plaintiff  was  at  all 
events,  entitled  to  recover  the  damages  occa- 
sioned by  the  continuance  of  the  nuisance  from 
the  date  of  the  receipt  to  the  time  of  the  com- 
mencement of  the  suit.  The  judge,  express- 
ing himself  against  the  plaintiff  upon  both 
points,  directed  a  nonsuit  to  be  entered. 

Mr.  M.  Sanford,  for  the  plaintiff,  moved 
for  a  new  trial  on  a  case,  insisting  upon  the 
same  points  taken  at  the  circuit;  and  to  show 
that  the  continuation  of  a  nuisance  constitutes 
a  fresh  cause  of  action,  he  cited  3  Bl.  Com., 
221 ;  and  to  show  that  the  question  upon  the 
effect  of  the  receipt  should  have  been  submit- 
ted to  the  jury,  he  referred  to  Rudd  v.  Davis, 
3  Hill,  287,  and  the  cases  there  cited. 

Mr.  R.  V.  Groat,  for  defendant.  As  to 
the  effect  of  the  receipt,  he  referred  to  Bac. 
Abr.,  tit.  Release,  I;  1  Cowen  &  H.  Notes,  213, 
n.  194.  He  maintained  that  the  injury  being 
adjusted  on  the  occasion  of  the  giving  of  the 
receipt,  the  subsequent  damages,  if  any,  did 
not  furnish  the  ground  of  an  action. 

By  the  Court,  Beardsley,  J.  June  1,  1844, 
the  defendant  had  a  right  of  action  against 
the  plaintiff  for  damages  done  by  his  cattle: 
and  at  the  same  time,  as  may  be  assumed  for 
the  purpose  of  the  present  question  and,  in- 
deed, as  *was  clearly  proved  on  the  tri-[*26O 
al,  the  plaintiff  had  a  substantial  ground  for  a 
suit  against  the  defendant,  for  a  trespass  on 
his  land,  and  for  placing  and  leaving  upon  it 
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the  carcasses  of  dead  dogs,  so  as  thereby  to 
corrupt  and  render  unfit  for  use  the  water  of 
a  stream  to  which  the  plaintiff  and  his  family 
resorted  for  domestic  purposes.  The  plaintiff 
was  willing  to  pay  for  the  damages  done  by 
his  cattle,  but  the  defendant  exacted  as  one 
of  the  terms  of  a  settlement  for  that  injury, 
that  the  plaintiff  should  give  him  a  receipt  in 
full  for  all  demands  which  the  plaintiff  had 
against  him.  Upon  this  ground  the  parties 
made  their  settlement ;  the  plaintiff  paid  $8 
and  gave  a  general  receipt  to  the  defendant, 
stating  he  had  received  $1  in  full  of  all  de- 
mands, and  the  defendant  gave  a  receipt  for 
the  $8  which  the  plaintiff  paid  to  him.  It  is 
probable  that  the  plaintiff  was  not  fully  aware 
of  the  effect  of  what  was  required  of  him,  or 
of  what  he  was  about  to  do;  but  he  knew  what 
was  exacted,  and  although  he  yielded  reluc- 
tantly, he  finally  executed  this  receipt.  Upon 
the  evidence  given  on  the  trial,  there  was  no 
room  for  dispute,  that  the  plaintiff  agreed  to 
give  a  receipt  in  full  of  all  demands  in  his  fa- 
vor, and  that  this  was  done  as  one  of  the  means 
of  adjusting  the  claim  upon  him  for  damage 
done  by  his  cattle.  The  effect  of  the  arrange- 
ment.as  made  and  executed  by  the  parties,  was 
a  question  of  law  for  the  court,  and  not  for  the 
jury,  to  pass  upon.  There  was  no  fraud  in 
the  arrangement;  the  plaintiff  was  told  dis- 
tinctly what  was  exacted  of  him.  He  knew, 
or  was  bound  to  know  the  law  and,  consequent- 
ly, to  know  that  what  was  exacted,  if  yielded 
by  him,  would  be  an  accord  and  satisfaction 
of  all  demands  in  his  favor,  and  that  they 
would  thereby  be  absolutely  extinguished  and 
gone  forever.  The  consideration  for  this  ar- 
rangement was  ample  and  beneficial  to  both 
parties.  In  addition  to  the  payment  of  $8  by 
the  plaintiff,  mutual  rights  of  action  were  ex- 
tinguished; on  the  one  hand  the  right  of  ac- 
tion against  the  plaintiff  for  the  trespass  of  his 
cattle;  and  on  the  other  all  demands  in  favor 
of  the  plaintiff  against  the  defendant. 

As  one  of  the  witnesses  states,  the  defendant 
261*]  insisted  on  having  *a  receipt  in  full, 
and  the  one  which  was  executed  states  that 
the  plaintiff  had  received  of  the  defendant 
"one  dollar  in  full  of  all  demands  to  date." 
According  to  Ld.  Coke  the  word  "demand," 
"is  the  largest  word  in  law  except  claim;  and 
a  release  of  demands  discharges  all  sorts  of  ac- 
tions, rights  and  titles,  conditions  before  or 
after  breach,  executions,  appeals,  rents  of  all 
kinds,  covenants,  annuities,  contracts,  recog- 
nizances, statutes,  commons,"  etc.  Bac.  Abr. 
Release,  I.;  Litt.,  sec.  508;  Co.  Litt..  291  b; 
Edward  Altham's  case,  8  Rep. ,  299.  Here,  to 
be  sure,  was  no  release  executed,  but  the  ac- 
cord between  the  parties  extended  to  all  de- 
mands on  the  part  of  the  plaintiff,  and  so  far 
as  respects  the  present  question,  it  was  equiv- 
alent to  a  technical  release.  The  effect  of  what 
was  done  on  the  first  of  June  was  to  cancel 
every  right  of  action  then  existing  in  the  plaint- 
iff's favor  against  the  defendant,  and  unless 
something  occurred  between  that  day  and  the 
day  when  the  action  was  commenced,  upon 
which  it  could  be  maintained,  the  nonsuit  was 
proper. 

"Every  continuance  of  a  nuisance  is  held  to 
be  a  fresh  one.  and  therefore  a  fresh  action 
will  lie."  8  Bl.  Com.,  220.  This  is  not  only 
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true  as  to  the  party  first  injured,  but  a  purchas- 
er may  sue  for  the  continuance  of  a  nuisance 
erected  before  his  purchase  was  made,  as  an 
heir  also  may  for  the  continuance  of  one  erect- 
ed in  the  lifetime  of  his  ancestor.  1  Ch.  PI., 
7th  Am.  ed.,  77,  95;  Bewick  v.  Cunden,  Cro' 
Eliz.,  402;  Westbourne  v.  Mordant,  Id.,  191; 
Penruddocfc's  case,  5  Rep.,  101;  Baton's  case,  9 
Id.,  53;  Russell  and  Handford's  case,  1  Leon., 
273;  Moore  v.  Dame  Brown,  Dyer,  319  b;  Ore- 
sill  v.  Hoddesaen,  Yelv.,  143;  Rosewell  v.  Prior, 
1  Ld.  Raym.,713;  Shalmerv.  Pulteney ,ld. ,  276. 
But  I  do  not  see  how  this  principle  can  aid  the 
plaintiff.  He  had  been  injured  by  the  direct 
trespass  on  his  land,  and  still  more  by  the  nui- 
sance which  followed  from  that  trespass;  and 
he  might  have  sought  redress  by  an  action  of 
trespass  with  &  per  quod  stating  the  consequen- 
tial injuries,  or  by  an  action  of  trespass  on  the 
case,  passing  over  the  trespass  on  his  land.  1 
Ch.  PI.,  146.  But  although  the  plaintiff  had  a 
choice  of  the  remedies  to  which  he  might  resort, 
this  does  not  touch  the  question  as  to  the  ef- 
fect *of  the  accord  and  satisfaction  [*262 
which  took  place  between  the  parties.  That 
extended,  in  terms,  to  all  demands,  and  so  in- 
cluded this  trespass,  and,  beyond  doubt,  all 
consequential  damages  to  the  time  of  the  ac- 
cord. I  think  it  had  a  still  larger  effect,  and 
extinguished  not  only  all  right  to  damages  to 
that  time,  but  also  as  to  all  future  damages. 
Having  canceled  all  right  to  redress  for  the  im- 
mediate injury  received,  it  seems  to  me  all 
consequential  damages  were  necessarily  in- 
cluded, and  thereby  extinguished.  By  a  re- 
lease of  all  demands,  all  causes  of  demand  are 
also  released.  Edward  Altham's  case,  8  Rep., 
299.  This  accord,  upon  the  like  principle,  ex- 
tinguished all  causes  of  demand  which  existed 
in  the  plaintiff's  favor.  The  defendant  was  no 
longer  liable  for  the  damages  which  might 
from  time  to  time  result  from  his  wrongful 
act.  And  why  should  he  be?  The  plaintiff 
had  chosen  to  accept  a  legal  satisfaction  for 
the  entry  upon  bis  land  and  placing  and  leav- 
ing dead  dogs  there.  Having  been  compen- 
sated for  the  direct  injury  and  for  all  its  con- 
sequences down  to  the  first  of  June,  I  think 
every  right  of  action  which  might  follow,  was 
thereby  extinguished.  The  defendant  had  no 
right,  at  any  time,  to  enter  the  plaintiff's  land 
and  remove  these  nuisances;  had  he  done  so 
on  or  after  the  first  of  June,  he  would  have 
been  a  trespasser.  Having,  therefore,  paid  for 
the  trespass  he  had  committed,  he  had,  in  my 
opinion,  thereby  extinguished  all  remedy 
against  him,  as  well  for  the  consequential  as 
the  immediate  injury  received. 

If  the  nuisance  had  been  placed  on  the  de- 
fendant's land,  at  the  head  of  the  stream,  so  a* 
thereby  to  have  proved  equally  injurious  to  the 
plaintiff,  an  accord  and  satisfaction,  or  a  re- 
lease of  all  demands  to  the  first  of  June,  would 
not  have  barred  an  action  for  the  continuance 
of  the  nuisance  after  that  day.  Every  sue 
ceeding  injury,  after  that  time  would  have 
been  a  new  and  distinct  cause  of  action.  But 
that  is  pluinly  distinguishable  from  this  caae; 
mid,  although  one  may  regret  to  nee  such  an 
outrage  a«  this  was.  compounded  at  so  cheap 
a  rate,  that  cannot  change  the  effect  of  what 
was  voluntarily  done  by  these  parties. 

JViw  trial  denied. 
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Accord  and  satisfaction— Validity  of.  Explained— 
96  N.  Y.,  642. 

Cited  in-25  Hun,  646 ;  1  T.  &  C.,  6 ;  48  Mo.,  571 ;  61 
Mo.,  281. 

"Demand"— "claim"— Whatthe  terms  comprehend. 
Cited  in— 73  Ind..  116 ;  44  Mo.,  456 ;  51  Mo.,  281 ;  95  Ind., 
228 :  48  Am.  Rep.,  718. 

Nuisance—  Continuance  of.  Cited  in— 12  N.  Y..  492 ; 
26  Hun,  122 :  29  Barb.,  294  ;  52  Barb.,  392 ;  50  Cal.,  194 ; 
32  Ohio  St.,  288 ;  30  Am.  Rep..  586. 

Also  cited  in— 78  N.  Y.,  439;  3  Barb.,  50;  5  Rob., 
311. 


263*]  *SUYDAM  ET  AL.  v.  SMITH  ET  AL. 

Action  by  Citizen  of  this  State  against  Citizen 
of  Another — Removal  of  Cause  to  Federal 
Court — Practice. 

A  citizen  of  another  State,  sued  in  a  bailable  ac- 
tion in  this  court  by  a  citizen  of  this  State,  upon 
presenting  his  petition  to  remove  the  cause  to  the 
Circuit  Court  of  the  U.  8.,  pursuant  to  the  Act  of 
Congress,  need  not  put  in  special  bail  in  this  court. 

Wnere  in  such  suit  one  only  of  several  defendants 
is  arrested,  all  the  defendants  must  enter  an  appear- 
ance in  this  court,  at  the  time  of  presenting1  their 
petition. 

Upon  the  presenting1  of  such  petition,  and  upon 
the  defendant's  giving  the  security  required  by  the 
Act  of  Congress,  the  court  may  legally  order  the 
cause  to  be  removed  to  the  Circuit  Court  in  either 
of  the  two  Judicial  districts  of  the  U.  8.  in  this  State, 
as  it  may  deem  most  proper. 

Where  the  cause  of  action  arose  in  Ohio,  and  the 
capias  was  served  on  the  defendant  in  the  Northern 
District  of  this  State,  and  the  defendant  asked  to 
have  the  cause  removed  to  the  Circuit  Court  of  that 
district,  it  was  so  ordered,  though  the  plaintiff  had 
several  witnesses  on  his  part  residing  in  the  City  of 
N.  Y. 

ON  the  last  motion  day  of  this  term,  Stevens, 
for  the  defendants,  presented  their  petition 
setting  forth  that  they  were  citizens  and  resi- 
dents of  the  State  of  Ohio,  and  that  one  of 
them  was  arrested  by  the  sheriff  of  Erie  Co., 
at  Buffalo,  in  this  State,  on  the  7th  of  Febru- 
ary last,  upon  a  capias  issued  out  of  this  court 
at  the  suit  of  the  plaintiffs,  who  are  citizens  of 
this  State  resident  in  the  City  of  N.  Y.,  return- 
able on  the  first  day  of  this  term,  in  an  action 
of  trover  ;  that  the  defendant  so  arrested  was 
held  to  bail  in  the  sum  of  $30,000,  and  that 
the  matters  in  dispute  exceed  the  sum  of  $500, 
and  praying  that  the  cause  may  be  removed 
for  trial  into  the  next  Circuit  Court  to  be  held 
in  the  district  where  the  suit  is  pending,  pur- 
suant to  the  Act  of  Congress  entitled  "An  Act 
to  Establish  the  Judicial  Courts  of  the  United 
States."  1  Story,  L.  U.  8.,  p.  57,  sec.  12.  He 
also  produced  a  bond  of  the  defendants  with 
two  sureties,  conditioned  that  they  would  en- 
ter at  such  Circuit  Court,  on  the  first  day  of 
its  session,  copies  of  the  process  against  them, 
and  appear  therein  by  entering  special  bail. 
He  moved  for  an  order  that  the  security  be  ac- 
cepted, and  that  this  court  would  proceed  no 
further  in  the  cause,  etc. 
264*]  *Mr.  D.  Greig.  for  the  plaintiffs, 
read  an  affidavit  sworn  to  by  one  of  them,  stat- 
ing that  the  plaintiffs' demand  exceeds  the  sum 
of  $20,000,  that  the  plaintiffs  have  eleven  wit- 
nesses residing  in  the  City  of  N.  Y.,  and  none 
in  the  Northern  District,  and  that  the  cause  of 
action  arose  in  this  State,  in  the  City  of  N.  Y. 
It  appeared  by  the  statements  in  the  affidavit, 
that  the  transaction  out  of  which  the  action 
arose  took  place  in  Ohio.  He  insisted,  first, 
that  the  defendants  should  be  required  to  put 
in  special  bail  in  this  court  before  the  cause 
could  be  removed.  The  Act  of  Congress,  sec. 
790 


12,  declares  that  the  petition  shall  be  filed  "at 
the  time  of  entering"  the  defendant's  "appear- 
ance in  the  State  Court."  Appearing,  in  bail- 
able actions,  means  putting  in  and  perfecting 
special  bail.  Such  a  step  is  essential  to  protect 
the  rights  of  the  plaintiffs,  for  the  suit  may  be 
dismissed  in  the  Circuit  Court,  and  then  it  will 
be  necessary  to  continue  it  here.  He  contend- 
ed, secondly,  that  the  cause  should  be  removed 
to  the  Circuit  Court  for  the  Southern  District 
of  N.  Y.  The  Act  of  Congress  provides  that 
it  shall  be  removed  '  'into  the  next  Circuit  Court 
to  be  held  in  the  district  where  the  suit  is  pend- 
ing." There  being  two  judicial  districts  in  this 
State,  it  is  necessary  to  inquire  in  which  of 
them  this  suit  is  pending.  If  the  plaintiffs  had 
declared,  the  suit  would  be  pending  in  the  dis- 
trict where  the  venue  was  laid,  but  as  no  dec- 
laration is  yet  filed,  it  should  be  considered  to 
be  pending  in  the  district  where  the  venue  can 
rightfully  be  laid,  and  the  affidavit,  he  said, 
showed  that  it  ought  to  be  laid  in  the  City  and 
County  of  N.  Y.  and,  therefore,  the  removal 
ought  to  be  to  the  Southern  District.  He  cited 
Redmond  v.  Russell,  12  Johns.,  153.  He  also 
objected  that  there  was  no  evidence  of  the 
genuineness  of  the  bond  produced  or  of  the 
sufficiency  of  the  sureties,  who  were  said  to 
reside  at  Buffalo,  some  four  hundred  miles 
from  this  city,  and  that  the  plaintiffs  had  no 
opportunity  of  inquiring  as  to  their  responsi- 
bility. 

Mr.  Steven*,  for  defendants.  The  refer- 
ence in  the  Act  of  Congress  to  the  appearance 
in  the  State  Court,  was  simply  to  fix  the  time 
in  respect  to  the  progress  of  the  cause  in  the 
State  Court,  when  the  petition  should  be  pre- 
sented,and  it  would  be  incongruous  *to  [*265 
require  special  bail  in  a  court  from  which  the 
cause  was  about  to  be  removed.  The  court 
has  power  to  direct  the  removal  to  which  cir- 
cuit it  pleases,  but  it  ought  to  go  to  the  North- 
ern District.  The  cause  of  action  arose  in 
Ohio,  the  capias  is  returned  and  filed  in  the 
clerk's  office  in  that  district,  and  the  defend- 
ant was  arrested  there,  and,  in  the  absence  of 
other  circumstances,  these  ought  to  fix  the  lo- 
cality. But  we  insist  that  the  defendants  have 
a  right  to  elect  to  which  circuit  they  will  go. 
They  are  the  moving  parties,  and  as  the  re- 
moval to  either  circuit  would  be  legal  and  reg- 
ular, the  party  moving  is  entitled  to  choose  the 
forum. 

Per  Curiam.  The  suit  is  against  three  de- 
fendants, all  of  whom  join  in  the  petition,  and 
although  the  capias  was  served  but  upon  one, 
an  appearance  must  be  entered  for  all.  We 
are  of  opinion  that  special  bail  need  not  be  put 
in  in  this  court,  although  it  is  a  bailable  action. 
The  terms  "entering  an  appearance,"  used  in 
the  Act  of  Congress,  are  not  appropriate  words 
to  indicate  the  putting  in  of  bail.  They  simply 
mean  that  the  defendant  shall,  by  entering  his 
appearance,  concede  that  the  State  Court  has 
full  jurisdiction  over  him.  Besides,  the  sec- 
tion provides  that  the  defendant,  in  order  to 
effect  a  removal,  shall  offer  good  and  sufficient 
surety  for  his  "appearing  and  entering  special 
bail  in  the  cause,"  in  the  Circuit  Court,  if  spe- 
cial bail  was  originally  requisite  therein.  The 
provision  recognizes  "appearing"  and  "enter- 
ing special  bail,"  as  separate  acts.  The  section 
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further  provides,  that  when  a  proper  bond  has 
been  given  for  entering  bail  in  the  Federal 
Oourt.  "any  bail  that  may  have  been  original- 
ly taken  shall  be  discharged."  It  would  be 
idle  to  exact  special  bail  here,  when  such  bail 
would  be  immediately  discharged  upon  per- 
fecting the  removal.  The  bond  offered  is  in 
due  form,  and  the  only  question  is  as  to  the 
sufficiency  of  the  sureties.  To  ascertain  this 
there  must  be  a  reference  to  the  clerk. 

By  the  Act  of  Congress  the  cause  is  to  be 
removed  to  the  Circuit  Court  to  be  held  in  the 
district  "where  the  suit  is  pending."  The  suit 
is  in  this  court,  which  has  jurisdiction  through- 
26O*]  out  the  *State,  and  within  the  same  lim- 
its there  are  two  Circuit  Courts  of  the  U.  S. 
We  might  legally  send  the  cause  to  either  cir- 
cuit, but  it  may,  without  any  great  inconven- 
ience, go  to  that  of  the  Northern  District,  as 
desired  by  the  petitioner.  The  defendant  was 
arrested  there,  and  it  is  less  remote  than  the 
other  district  from  the  State  of  Ohio,  where 
the  cause  of  action  arose. 

Ordered  accordingly  .(a) 
Cited  in-4  Denlo,  248 ;  4  Hun,  638 ;  3  Duer,  688. 

(a)If  there  be  two  defendants  in  the  State  Court, 
the  cause  cannot  be  removed  into  the  Circuit  Court 
of  the  U.  S.uponthe  petition  of  one  of  them.  Beards- 
ley  v.  Torrey,  4  Wash.  C.  C.,  286.  So,  if  there  be  two 
defendants,  and  only  one  of  them  is  a  citizen  of  an- 
other State,  the  cause  cannot  be  removed.  Ibid.  In 
such  cases  the  Circuit  Court  will  remand  the  cause 
to  the  State  Court.  Ibid.  If  a  cause  is  regularly  re- 
moved from  a  State  Court,  the  plaintiff  cannot  oust 
the  Circuit  Court  of  jurisdiction  by  releasing  a  part 
of  his  debt  so  as  to  bring  it  below  $500.  Wright  v. 
Wells,  l  Pet.  C.  C.,  230.  Where  the  time  has  gone  by 
within  which  a  petition  to  remove  a  cause  from  a 
State  Court  can  legally  be  filed,  an  agreement  to 
consider  it  filed  as  of  a  preceding  term,  when  it 
would  be  in  time,  does  not  confer  jurisdiction  on 
the  Circuit  Court.  Gibson  v.  Johnson.  1  Pet.  C.  C., 
44.  Where  special  bail  is  put  in  in  a  State  Court,  the 
defendant  cannot,  at  a  subsequent  time,  present  his 
petition  to  remove  the  cause  to  a  Circuit  Court  of 
the  U.  S.  Redmond  v.  Russell.  12  Johns.,  153.  But 
if  the  petition  is  filed  at  the  time  of  putting  in  spe- 
cial bail,  it  will  be  in  proper  time,  though  the  bail 
be  cxcepted  to.  Arjo  v.  Monteiro.  1  Cai.,  248.  If  the 
landlord  of  a  tenant  in  ejectment  be  an  alien,  and 
petition  to  remove  the  cause  at  the  time  he  is  let  in 
to  defend,  he  is  in  season.  Jackson  v.  Stiles,  4  Johns., 
493.  Where  the  cause  of  removal  is  that  the  defend- 
ant is  a  citizen  of  another  State,  that  fact  must  be 
aworn  to  positively,  and  it  is  not  enough  to  state 
that  he  is  a  resident  of  such  other  State.  Corp  v. 
Vermilye,  3  Johns.,  145. 


267*]      *STAGE  v.  STEVENS.* 

Action  against  Attorney  for  Failure  to  Pay  Over 
Money — Liability  to  Arrest. 

An  attorney  prosecuted  in  aitmrnvsit,  for  not  pay- 
Ing  over  money  collected  for  his  client,  is  liable  to 
imprisonment— such  suit  being  an  action  for  mis- 
conduct in  a  professional  employment,  within  the 
exception  in  the  :.'•  1  section  of  the  Act  to  Abolish  I  m- 
prisonment  for  Debt  and  consequently,  the  defend- 
ant may  be  held  to  bail  on  the  capimi  in  such  action. 

The  dictum  to  the  contrary  In  Bohauan  v.  Peter- 
son. 9  Wend.,  503,  overruled. 

Citations-Laws,  1831,  p.  396;  9  Wend.,  503. 

THE  defendant,  an  attorney  of  this  court, 
was  held  to  bail  by  an  order  of  a  Supreme 

*Thls  case  and  those  arising  upon  special  motions 
which  immediately  follow,  were  argued  at  a  former 
«pecial  T'-nn  and  decided  at  this  Term. 

NOTE.— Attorneuanil  client—  Failure  ofattnrneu  to 
vail  (>oer  mnncu—ucmcity  of  client.  See,  People  v. 
Smith,  3  Cai..  221,  w>. 
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Court  Commissioner,  in  an  action  of  assump- 
at,  for  money  collected  and  received  by  him 
for  the  plaintiff  as  such  attorney.  On  a  sub- 
sequent day  the  order  was  vacated  by  the  com- 
missioner, and  the  defendant  was  directed  to 
be  discharged  on  filing  common  bail ;  from 
wliich  order  an  appeal  was  taken  to  this  court. 

Mr.  Taber,  for  plaintiff. 

Mr.  Hammond,  for  defendant. 

By  the  Court,  Beardsley,  J.  It  was  urged 
that  since  the  passage  of  the  Act  to  Abolish 
Impnsonment  for  Debt,  passed  in  1831  an  at- 
torney cannot  be  held  to  bail  in  an  action  for 
the  recovery  of  money  collected  by  him  •  and 
on  this  principle  it  is  understood,  the  order  to 
hold  to  bail  was  vacated.  In  this  I  think  the  com- 
missioner erred.  The  1st  section  of  the  Act, 
L.  1831,  p.  396,  provides,  that  "no  person  shall 
be  arrested  or  imprisoned,"  in  any  suit  or  pro- 
ceeding for  the  recovery  of  money  due  upon 
contract,  and  in  its  general  terms  would,  there- 
fore, embrace  this  case.  But  the  next  section 
declares  that  said  exemption  "  shall  not  extend 
to  "  actions  for  any  misconduct  or  neglect  "in 
any  professional  employment."  The  present 
case  *5s  of  that  character;  the  money  [*2«8 
was  collected  by  the  defendant  in  the  course 
of  professional  duty,  and  his  omission  to  pay 
the  same  over  to  his  client  was  professional 
misconduct  and  neglect.  He  was  bound  to  pay 
over  the  money  as  a  professional  duty  imposed 
upon  him,  and  which  the  court  might  enforce 
by  attachment.  The  case  in  question  was  a 
proper  one  for  holding  the  defendant  to  bail, 
and  the  order  for  his  discharge  must  be  va- 
cated. 

What  was  said  in  Bohanan  v.  Peterson,  9 
Wend.,  503,  was  not  called  for  by  that  case, 
and  we  think  cannot  be  regarded  as  the  true 
meaning  of  the  statute. 

The  order  for  the  discharge  of  the  defend- 
ant must  be  vacated,  with  costs  to  be  paid  by 
him. 

Ordered  accordingly. 

Cited  in-52  N.  Y.,  493 :  12  How.  Pr..  213 ;  36  How. 
Pr.,328;  1  Sheld.,  180;  39  Mich.,  776. 


THE  SUPERVISORS  OF  ALB  ANY 

v. 
DORR,  JR.,  ET  AL.,  Survivors  of  DORR,  SB. 

Action  against  Several  on  Joint  Contract — De- 
murrer by  One  Defendant,  Default  by  Re- 
mainder—Judgment  for  Defendant* —  Writ  of 
Error — Judgment  Affirmed — Motion  to  Open 
Judgment. 

Where,  In  an  action  against  several,  upon  a  Joint 
contract,  the  court.  In  1841,  jntve  judgment  against 
the  plaintiff  on  a  demurrer  to  the  pl.-u  of  one  of  the 
dcfeiidanta,who  was  the  principal  debtor,  with  leave 
to  the  plaintiff  to  reply  ;  and  the  other  defendants, 
who  wen-  sureties,  made  default ;  and  the  plaintiff. 
without  availing  himself  of  such  leave,  suffered 
judgment  for  the  defendants  to  be  perfected,  and 
brouirht  error  to  the  Court  for  the  Correction  of  Er- 
rors, where.  In  December,  1*4  i.  the  Judgment  of  this 
court  was  ii!lirnn-<i.  without  prejudice  to  an  appli- 
cation here  to  open  the  judgment :  and  such  appli- 
cation was  made  in  March.  1H4.1,  thu  principal  debtor 
having  died  pending  the  writ  of  error;  held,  too 
late,  and  the  motion  denied. 

Independently  of  the  fact  of  the  death  of  the  prin- 
cipal debtor,  the  judgmenUundertheclrciunstanw* 
ought  not  to  bo  opened.  Per  lieartUley ,  J. 
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action  was  commenced  in  December, 
.  1889,  the  elder  Dorr  then  being  living. 
It  was  debt  on  a  bond  executed  by  the  defend- 
ants, conditioned  that  the  elder  Dorr  should 
faithfully  discharge  the  duties  of  his  office  as 
Treasurer  of  Albany  Co.,  and  account,  etc. 
The  other  defendants  were  his  sureties.  The 
declaration  was  served  upon  all  the  defendants. 
269*]  Dorr,  Sr.,  *pleaded  specially,  in  April 
1840,  and  there  was  a  demurrer  to  his  plea  and 
joinder.  The  other  defendant  suffered  a  de- 
fault. In  May,  1841,  this  court  gave  judgment 
for  the  defendant  on  the  demurrer,  with  the 
usual  leave  to  the  plaintiffs  to  reply,  but  they 
not  availing  themselves  of  the  permission,  judg- 
ment for  the  defendants  was  perfected,  and  the 
record  signed  November  13,  1841.  Upon  this 
judgment  the  plaintiffs  brought  a  writ  of  error 
to  the  Court  for  the  Correction  of  Errors,  pend- 
ing which,  Dorr,  Sr.,  died,  and  in  December, 
1844,  the  judgment  of  the  Supreme  Court  was 
affirmed,  the  judgment  of  affirmance  being  en 
tered  as  of  a  day  preceding  the  death  of  Dorr. 
The  cause  was  remitted  to  the  Supreme  Court, 
the  remittitur  declaring  that  the  order  of  the 
Court  of  Errors  was  without  prejudice  to  any 
application  which  the  plaintiff  in  error  might 
make  to  the  Supreme  Court,  to  open  the  judg- 
ment. 

Mr.  McKo wn,  for  the  plaintiff,  now  (March 
Term,  1845)  moved  to  open  the  judgment, 
withdraw  the  demurrer  and  all  proceedings 
thereon,  to  strike  out  the  name  of  the  deceased, 
Dorr,  and  be  at  liberty  to  proceed  against  the 
other  defendants,  as  his  survivors. 
Mr.  S.  Stevens,  for  defendants. 

By  the  Court,  Beardsley,  J.  I  think  it 
would  be  entirely  without  precedent  to  grant 
this  motion.  The  case  is  the  same  as  it  would 
have  been  if  all  the  defendants  had  pleaded 
as  did  Dorr,  Sr.,  the  principal  debtor.  His 
plea  enured  to  the  benefit  of  his  co-defendants 
and  the  judgment  rendered  upon  it,  while  it 
stands,  is  an  absolute  bar  to  the  action  to  all 
intents  and  purposes.  The  judgment  of  this 
court  in  favor  of  the  defense  set  up,  was  ren- 
dered in  May,  1841,  and  the  plaintiffs  then 
might  have  amended  and  taken  issue  on  the 
facts  pleaded.  This  they  chose  not  to  do,  but 
went  to  the  Court  of  Errors  where  the  judg- 
ment was  affirmed  in  December,  1844.  In  the 
meantime  the  principal  debtor  has  died,  and 
although  I  am  quite  clear  that  if  he  were  now 
living,  the  judgments  rendered  should  be 
2 7 O*l  deemed  *final  still,  the  application  is 
much  less  entitled  to  favor,  as  it  is  now  made 
against  sureties  alone,  who  are  always  regard- 
ed with  great  indulgence  in  every  thing  de- 
pending upon  the  discretion  of  a  court  of  jus- 
tice. 

The  motion  must  be  denied,  with  costs. 

Motion  denied. 


McKINNEY  v.  STODDARD. 

Certiorari — Statute — Practice. 

The  Statute  2  R.  S.,  389,  sec.  8,  which  requires  a 
party  prosecuting  a  writ  of  certiorari  to  remove  a 
cause  in  which  an  issue  of  fact  has  been  joined, 
from  a  Court  of  C.  P.,  to  cause  the  same  to  be  filed 
eight  days  before  the  first  day  of  the  term  at  which 
the  issue  might  be  tried,  refers  to  the  first  term  at 


which  it  would  be  regular  to  notice  the  cause  for 
trial,  and  not  the  first  term,  when  according  to  the 
state  of  business  in  the  court  it  can  be  reached  on 
the  calendar. 

Citations— 2  R.  S.,  389,  sec.  8 ;  19  Wend.,  647. 

MOTION  to  quash  a  writ  of  certiorari.  Issue 
was  joined  in  this  cause  in  the  Court  of 
C.  P.  of  Saratoga  Co.,  in  July,  1844,  and  the 
cause  was  noticed  at  the  ensuing  August  term 
of  that  court;  but  not  being  likely  to  be  reached 
on  the  calendar  of  issues,  it  was  suffered  to  go 
over  the  term  by  consent  of  parties.  The  cause 
was  again  noticed  for  the  next  December  Term 
of  the  C.  P.,  and  after  such  notice,  but  more 
than  eight  days  previous  to  the  commencement 
of  the  term,  the  defendant  procured  the  allow- 
ance of  a  certiorari  to  remove  the  same  to  this- 
court,  and  caused  the  same  to  be  filed  in  the 
Court  of  C.  P.  and  notice  thereof  to  be  given 
to  the  plaintiff's  attorneys,  but  he  did  not  pay 
or  offer  to  pay  the  plaintiff  any  costs. 

Messrs.  Beach  and  Shepherd,  for  plaintiff . 

Messrs.  Bockes  and  Nash,  for  defendant. 

*By  the  Court,  Beardsley,  J.  By  [*27 1 
the  Statute  2  R.  S.,  389,  sec.  8,  a  writ  of  certio- 
rari to  remove  a  cause  in  which  an  issue  of  fact 
has  been  joined,  from  the  Court  of  C.  P., must 
be  filed  "at  least  eight  days  before  the  first  day 
of  the  term  at  which  such  issue  of  fact  might 
be  tried  according  to  the  practice  of  the  court." 
And  if  not  filed  within  such  time  it  is  not  to 
be  effectual  to  remove  the  cause,  unless  the 
party  prosecuting  the  writ  shall  pay  the  costs 
incurred  in  consequence  of  the  same  having 
been  noticed  for  trial. 

The  defendant  contends  that  because  the 
state  of  the  business  of  the  C.  P.  was  such  that 
the  cause  could  not  be  tried  at  the  first  term  at 
which  it  was  noticed,  the  certiorari  might  be 
brought  at  any  time  thereafter, more  than  eight 
days  before  the  ensuing:  term, without  the  pay- 
ment of  costs.  But  the  statute  evidently  refers 
to  the  first  term  at  which  the  law  and  practice 
of  the  court  will  permit  the  issue  to  be  tried; 
and  not  the  first  term,  when  according  to  the 
state  of  the  business  in  the  court,  it  can  be 
reached  on  the  calendar  and  disposed  of.  To 
render  the  writ  available.theref  ore,  the  defend- 
ant should  have  paid  the  plaintiff's  costs  of 
noticing  and  preparing  for  trial  both  at  the 
August  and  December  Terms.  As  he  failed  to 
pay  any  costs,  the  cause  has  not  been  effectu- 
ally removed,  and  the  writ  should  be  quashed. 
The  costs  of  this  motion  must  be  paid  by  the 
defendant.  George  v.  Orcutt,  19  Wend.,  647. 

Ordered  accordingly. 


*Ex  PARTE  RAYMOND.      [*272 

Purchase  of  Judgment  —  Partial  Payment  — 
Rights  of  Assignee — Attempt  by  Junwr  Credit- 
or to  Redeem  Land  Sold  on  Execution— Rights 
of  Parties  Fixed  at  Fifteen  Months. 

A  party  purchasing  a  judgment  and  paying  a  small 
sum  down,  and  agreeing  to  pay  a  further  sum  upon 
a  contingency,  and  taking  an  absolute  assignment 
to  himself,  Is  entitled  as  assignee  of  the  judgment  to 
acquire  the  right  of  the  original  purchaser  to  land 
sold  on  execution. 

Where  a  party  seeking  to  become  the  purchaser 
from  a  creditor  who  had  acquired  the  right  of  the 
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original  purchaser  to  land  sold  on  execution,  omit- 
ted from  misapprehension  to  pay  the  whole  sum  re- 
quired to  be  paid,  but  on  discovering  his  mistake 
after  the  fifteen  months  had  expired,  immediately 
paid  to  the  sheriff  the  deficiency,  and  obtained  a 
conveyance ;  held,that  the  rights  of  the  parties  were 
fixed  at  the  expiration  of  the  fifteen  months,  and 
that  a  subsequent  payment  could  not  change  them. 

Where,  on  the  last  day  for  acquiring  the  right  of 
the  purchaser,  two  judgment  creditors  came  to  the 
sheriff,  each  accompanied  by  his  counsel,  and  the 
one  having  the  junior  judgment  intending  to  pur- 
chase from  the  other,  who  had  acquired  the  origi- 
nal purchaser's  right,  paid  to  the  sheriff  a  sum  less 
than  that  required  to  be  paid ;  held,  that  the  senior 
creditor  was  not  bound  to  give  information  as  to 
the  true  sum  to  be  paid,  and  that  his  omission  to  do 
so  did  not  prejudice  his  right  to  a  deed. 

The  senior  creditor,  when  inquired  of,  was  re- 
quired not  to  deceive  or  mislead,  but  he  might  de- 
cline to  answer.  Per  Beardsley,  J. 

Citations-2  R.  S.,  371.  sees.  51,  55 ;  20  Wend.,  555 ;  7 
Cow.,  540 ;  1  Cow.,  481. 

T>  EDEMPTION  of  lands.  August  15,  1843, 
JL\>  the  sheriff  of  Rensselaer  Co.  sold  a  lot  of 
land  on  Third  St.,  in  the  City  of  Trov,  upon  a 
fi.  fa.  issued  upon  a  judgment  against  John 
Wheeler, docketed  May  6,1839.  Moffatt  became 
the  purchaser  at  $237.50,  and  duplicate  certifi- 
cates were  signed  according  to  the  statute. 

November  15,  1844,  the  last  day  for  other 
judgment  creditors  to  acquire  the  title  of  the 
purchaser,  there  existed  three  other  judgments 
which  were  a  lien  upon  the  premises  :  (1)  One 
in  favor  of  Lucy  Adams  and  others  against 
Wheeler  and  others,  docketed  February  19, 
1842,  on  which  there  was  due,  on  said  Novem 
ber  15,  1844,  $849.73;  (2)  One  in  favor  of  the 
relator,  Raymond,  against  Wheeler,  docketed 
May  3, 1843, on  which  was  due  on  the  day  afore- 
said $81.05;  and  (3)  One  in  favor  of  George  R. 
Davis  against  Wheeler,  docketed  November 
11,  1844,  upon  which  there  was  due  on  said 
day  $221.87.  The  judgment  in  favor  of  Lucy 
273*]  Adams  and  others  was  assigned  *to  the 
relator  by  an  absolute  assignment  under  the 
hand  and  seal  of  the  plaintiffs,  executed  No- 
vember 15,  1844.  It  appeared  that  Raymond, 
upon  the  purchase  of  this  judgment, paid  down 
only  $5,  but  made  a  contingent  arrangement 
to  pay  more  thereafter.  The  judgment  in  favor 
of  Davis  was  duly  assigned  to  John  E.  Wool. 
About  11  or  12  o'clock  at  night  of  November 
15,  1844,  Wool,  as  assignee  of  the  judgment  in 
favor  of  Da  vis,  presented  to  the  sheriff  the  nee 
essary  papers  respecting  that  judgment,  and 
paid  to  him  the  sum  of  $258.28, being  the  amount 
paid  on  the  sale  with  interest,  to  enable  him  to 
acquire  the  title  of  the  purchaser.  Shortly  aft- 
erwards Raymond,  the  relator,  presented  to 
the  sheriff  the  requisite  papers  respecting  the 
two  judgments  which  he  claimed  to  own,  and 
paid  the  like  sum  of  $258.28  to  the  sheriff. 
Wool  then  proposed  to  pay  the  amount  re 
quired  to  entitle  him  to  become  the  purchaser 
from  Raymond,  and  inquired  of  the  sheriff 
what  sum  he  was  to  pay,  and  was  informed 
that  it  was  $672.28,  in  addition  to  the  sum 
already  paid  by  him,  making  in  all  $930.78. 
which  payment  be  accordingly  made,  intend 
ing  to  pay  the  whole  sum  required  to  entitle 
him  to  become  such  purchaser;  but  the  amount 
was  in  fact  only  sufficient  to  pay  the  aggregate 
due  on  the  two  prior  judgments,  leaving  a  de 
flciency  equal  to  the  prior  bid  and  interest. 
Both  parties  were  at.  this  time  at  the  sheriff's 
office,  accompanied  by  their  respective  coun- 
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sel.  Some  of  the  affidavits  on  the  part  of  Wool 
state  that  he  and  the  sheriff  both  inquired  of 
the  counsel  of  Raymond  if  Wool  had  paid  a 
sufficient  sum,  and  that  he  replied  that  he  did 
not  see  but  he  had  ;  but  the  affidavits  of  the 
counsel,  and  of  several  others,  state  that  when 
thus  inquired  of,  the  counsel  answered  that  he 
was  counsel  for  Raymond  and  could  not  ad- 
vise the  other  party;  that  both  parties  stood  on 
their  rights  ;  that  Wool  had  his  counsel  pres- 
ent, and  he  must  act  on  his  responsibility;  and 
that  the  party  who  in  the  result  would  be  en- 
titled would  have  the  deed.  A  few  days  after 
this  transaction,  Wool,  on  discovering  the  mis- 
take, paid  to  the  sheriff  an  amount  sufficient 
to  cover  the  deficiency  and  interest,  for  the  re- 
lator. Immediately  after  November  15,  1844, 
the  relator  demanded  a  deed  of  the  sheriff, 
•claiming  that  he  had  duly  acquired  [*274 
the  purchaser's  right ;  but  the  sheriff  refused 
to  convey  to  him,  and  subsequently  conveyed 
to  Wool. 

Mr.  J.  D.  Willard  moved  for  a  mandamus 
to  compel  the  sheriff  to  convey  to  Raymond. 

Mr.  J.  A.  Spencer,  for  the  sheriff  and  J. 
E.  Wool. 

By  the  Court,  Beardsley,  J.  The  assign- 
ment of  the  judgment  in  favor  of  Lucy  Adams 
and  others,  admits  payment  of  the  full  amount 
by  the  relator,  although  the  affidavits  show 
that  $5  only  were  actually  paid,  a  contingent 
arrangement  being  made  as  to  the  residue. 
This,  however,  cannot  invalidate  the  assign- 
ment. The  transfer  of  the  judgment  was  abso- 
lute and  unqualified,  although  the  stipulation 
for  payment  was,  in  part,  contingent.  By  this 
transfer  the  relator  became  a  creditor  of  Wheel- 
er as  assignee  of  that  judgment  and,  conse- 
quently, had  a  right  to  become  a  purchaser  of 
the  land  previously  sold  on  execution  against 
Wheeler,  and  which  had  then  been  redeemed 
by  Wool  as  assignee  of  the  judgment  in  favor 
of  Davis.  2  R.  S.,  371,  sees.  51,  55.  When  the 
relator  sought  to  redeem,  he  was  not  only  a 
creditor  as  assignee  of  the  Adams  judgment, 
but  by  the  judgment  in  his  own  name,  and  he 
made  the  effort  to  redeem  accordingly.  It  is 
not  denied  that  he  paid  the  necessary  sum  to 
effect  his  object,  nor  that  his  proceedings  were 
in  all  respects  formal  and  correct;  he  is,  there- 
fore, entitled  to  a  deed  from  the  sheriff.unless 
the  land  was  duly  purchased  from  him  by  what 
was  subsequently  done  on  the  part  of  Wool. 
That  Wool  intended  to  acquire  the  rights  of  a 
purchaser  by  paying  the  necessary  sum,  and 
that  he  believed  he  had  fully  compiled  with  the 
law,  cannot  admit  of  doubt.  But  in  this,  as  it 
appears,  he  was  mistaken.  He  was  bound  to 
pay  the  amount  of  the  first  purchase  and  inter- 
est thereon,  in  addition  to  the  full  amount  of 
the  two  judgments  then  owned  by  the  relator. 
Slat,  above  referred  to.  These  sums  amount- 
ed to  $1,189.06,  and  he  paid  but  $930.78.  thus 
leaving  a  deficiency  of  $258.28.  This  was  a 
*fatal  error.  A  party  who  seeks  to  ac  ["275 
quire  the  right*  of  a  purchaser  under  this  stat- 
ute must  take  care  to  comply  fully  with  its  re- 
ouirements.  Waller  v.  1/arru,  20  Wend..  5.W; 
Kx  nartt  Peru  Iron  Co..  7 Cow.,  540;  Itirktnton 
v.  QiUiland,  1  Id..  481.  The  subscqm'nt  pay- 
ment, after  the  time  for  redemption  had  ex- 
pired, of  the  deficient  amount, cannot  affect  the 
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case;  the  rights  of  the  several  parties  were  then 
fixed,  and  the  sheriff  could  not,  by  receiving  a 
further  sum,  in  any  degree  impair  or  change 
those  rights. 

It  was  urged  that  what  was  done  by  the  re- 
lator  and  his  counsel  concluded  the  former,  as 
to  the  amount  which  Wool  was  bound  to  pay; 
that  by  their  acts  and  declarations  they  as- 
sented to  the  amount  paid  as  the  true  sum  and, 
therefore,  should  not  now  be  allowed  to  dis- 
pute it.  This,  I  think,  cannot  be  maintained. 
It  is  not  pretended  by  anyone  that  the  sheriff  or 
Wool  acted  at  the  time,  or  were  influenced  in 
making  up  the  amount  to  be  paid,  by  any  such 
assumed  or  supposed  assent.  And  although  it 
does  appear  that  inquiries  were  made  of  the 
relator  and  his  counsel  as  to  the  regularity  and 
sufficiency  of  what  had  been  done  by  Wool,  it 
also  appears  that  the  counsel  expressly  de- 
clined to  advise  upon  that  subject,  stating  that 
he  was  there  as  counsel  for  the  relator,  and 
therefore  ought  not  to  advise  his  opponent ; 
that  Gen.  Wool  had  his  own  counsel,  and  must 
act  upon  his  own  responsibility,  as  each  party 
stood  on  his  legal  rights.  This  is  the  substance 
of  what  appears  to  have  occurred,  and  I  cannot 
say  that  anyone  was,  or  could  have  been,  mis- 
led by  such  declarations.  The  papers  in  the 
hands  of  the  sheriff  showed  what  sum  was  re- 
quired to  be  paid  to  make  a  legal  purchase  of 
the  land,  and  although  the  relator  and  his 
counsel  were  present,  they  were  not  bound  to 
volunteer  anything  on  the  subject.  If  ad- 
dressed by  a  party  in  interest,  they  were  cer- 
tainly, in  honesty  and  in  law,  required  not  to 
deceive  or  mislead  him  ;  but  if  they  declined  to 
answer,  informing  the  party  that  he  must  act 
for  himself,  and  on  his  own  responsibility,  he 
cannot  set  up  that  he  was  thereby  deceived  or 
misled.  The  matters  of  fact  were  equally  well 
known  to  all  the  parties,  and  as  to  the  law  each 
would  determine  for  himself  and  act  at  his 
peril. 

2  7  6*]  *The  relator  is  entitled  to  a  deed  from 
the  sheriff,  and  a  mandamus  must  issue.  Either 
party  is  at  liberty  to  apply  for  such  further 
order  on  this  subject  as  may  be  deemed  neces- 
sary. 

Motion  granted. 

Explained— 9  Barb.,  26. 
Cited  in— 29  Mich.,  139. 


BULLOCK  ETAL.  t>.  BOGARDUS,  Executor. 

Executors  and  Administrators — Omission  to  Pub- 
lish Notice  to  Creditors — Costs. 

The  omission  of  an  executor  or  administrator  to 
publish  a  notice  requiring1  the  creditors  of  the  de- 
ceased to  exhibit  their  claims,  pursuant  to  2  R.  S.,  88, 
sec.  34,  does  not  subject  them  or  the  estate  to  the 
costs  of  a  suit  subsequently  brought. 

The  case  of  Harvey  v.  Skillman,  22  Wend.,  571,  so 
far  as  it  holds  a  contrary  doctrine,  overruled. 

There  are  only  two  grounds  for  awarding1  costs 
against  an  executor  or  administrator :  (1)  Where  the 
claim  has  been  presented  and  payment  has  been  un- 
reasonably resisted  or  neglected;  (2)  Where  there 
has  been  a  refusal  to  refer,  the  claim  being  disputed. 
Per  Beardsley,  J. 

If  the  executor  or  administrator  has  no  assets, 
costs  cannot  be  given  for  refusing1  or  neglecting1  to 
pay- 
Where  the  justice  of  the  demand  is  admitted,  costs 
cannot  be  given  for  a  refusal  to  refer. 

Costs  cannot  be  given  against  an  executor  or  ad- 
ministrator, where  a  notice  to  creditors  has  been 
•duly  given  and  the  claim  has  not  been  presented 
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within  the  period  required  by  law  thereafter.  Per 
Beardsley,  J. 

Where  $225  was  claimed,  and  $39.25  only  recov- 
ered, in  a  case  where  accounts  to  over  $400  were 
proved  on  the  trial ;  held,  that  costs  could  not  be 
given  for  unreasonable  resistance  or  neglect,  the 
reduction  of  the  amount  showing  that  the  litigation 
was  justifiable.  See  n.  a. 

Citations— 2  B.  8.,  88,  sees.  35-41 ;  22  Wend.,  571. 

MOTION  for  costs  in  a  suit  against  an  exec- 
utor. The  defendant's  testator  died  in 
1842,  and  no  order  for  publishing  notice  had 
been  made,  and  no  notice  had  been  published 
for  creditors  to  present  their  claims.  The  suit 
was  commenced  in  November,  1844,  on  a  note 
made  by  the  testator,  and  there  was  a  default, 
assessment  and  rule  for  judgment  in  January, 
1845  ;  damages,  $101.90.  The  defendant  had 
been  called  on  to  settle  the  note  ;  and  in  July, 
1844,  he  was  written  to  and  requested  to  pay  in 
fifteen  or  twenty  days,  and  threatened  with  a 
suit  in  case  he  did  not  do  so.  He  answered  the 
letter  in  August,  1844,  stating  that  *he[*277 
could  not  pay  at  present,  as  the  personal  prop- 
erty had  been  fully  applied  in  the  payment  of 
debts  ;  that  the  real  estate  would  be  sold  so  that 
payment  could  be  made  by  April  1,  1845,  or  he 
would  pay  at  once  in  a  pair  of  cattle. 

The  defendant  in  his  affidavit  states,  that  he 
never  denied  or  disputed  the  demand,  but 
omitted  to  pay  because  he  had  no  funds  of  ihe 
estate  in  his  hands. 

Mr.  J.  Newland.  for  plaintiffs. 

Mr.  H.  H.  Martin,  for  defendant. 

By  the  Court,  Beardsley,  J.  Costs  cannot 
be  allowed  in  this  case  on  the  ground  that 
payment  "was  unreasonably  resisted  or  neg- 
lected," nor  for  a  refusal  to  refer  under  the 
statute.  The  defendant  is  not  shown  to  Lave 
had  any  assets  in  his  hands  with  which  he 
could  have  paid  the  note,  and  as  the  justice  of 
the  demand  was  not  denied,  there  was  nothing 
to  refer.  2  R.  S.,  88,  sees.  35-41.  But  the  exec- 
utor had  not  given  notice  to  the  creditors  to 
present  their  claims,  and  for  this  cause  alone, 
it  is  urged,  costs  should  be  adjudged  against 
him.  I  do  not  so  understand  the  law.  An  ex- 
ecutor is  not  bound  to  give  this  notice  in  any 
case,  and  he  violates  no  duty  by  its  total  omis- 
sion. He  may  give  notice  for  his  own  protec- 
tion, or  for  the  benefit  of  the  estate  he  repre- 
sents, sees.  89-41;  but  I  find  nothing  in  the 
statute  which  makes  such  notice  compulsory 
on  him,  or  subjects  him  to  costs  for  a  failure  to 
give  it.  Where  notice  has  been  given,  and  the 
claim  is  not  presented  in  time,  costs  are  never 
allowed  in  an  action  brought  for  its  recovery. 
Sees.  39-41.  And  by  the  express  words  of  the 
statute,  costs  shall  not  "  be  recovered  in  any 
suit  at  law,  against  any  executor  or  adminis- 
trator, to  be  levied  of  their  property  or  of  the 
property  of  the  deceased,  unless  it  appear  that 
the  demand  on  which  the  action  was  founded 
was  presented  within  the  time  "  required  by  the 
notice,  when  given,  "  and  that  its  payment  was 
unreasonably  resisted  or  neglected,  or  that  the 
defendant  refused  to  refer  the  same."  Sec.  41. 
There  is  no  exception  or  limitation  in  this 
clause  ;  it  applies  to  *any  and  every  suit  [*278 
at  law  against  executors  or  administrators,  and 
it  is  the  only  authority  for  adjudging  costs 
against  them.  Two  grounds  are  indicated  in 
the  section,  on  either  of  which  costs  may  be 
allowed.  1 .  A  refusal  to  refer,  the  claim  being 
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disputed.  2.  An  unreasonable  resistance  or 
neglect  of  payment,  the  demand  having  been 
presented.  This  must  be  taken  with  the  qual- 
ification, that  where  notice  has  been  published, 
the  demand  must  have  been  presented  within 
the  time  limited  by  law  ;  but  if  notice  has  not 
been  given,  the  presentation  may  be  at  any 
time,  and  such  resistance  or  neglect  to  pay  will 
entitle  the  plaintiff  to  costs.  There  is  no  au- 
thority, in  my  opinion,  for  an  allowance  of 
costs  on  any  other  ground,  or  for  any  other 
cause,  than  those  stated.  In  this  case  no  such 
cause  is  shown,  and  the  motion  for  costs  must 
be  denied.  See  the  case  of  Walrath  v.  Van 
Duzen,  decided  April,  1844.  (a)  I  am  a  ware  that 
Harvey  v.  SkUlman,  22  Wend.,  571,  holds  a 
different  doctrine.  That  case  may  have  been 
rightly  decided,  and  I  do  not  intend  to  make  a 
question  that  it  was,  as  the  report  shows  that 
the  executor  had  unreasonably  neglected  to 
pay  the  demand  ;  but  beyond  this  I  think  the 
case  cannot  be  sustained  on  the  statute,  as  it 
certainly  stands  opposed  by  the  current  of  au- 
thority on  the  subject,  some  of  which  are  re- 
ferred to  in  the  report  of  the  case. 

Motion  denied. 

Executor  or  administrator— Omission  to  publish  no- 
tice to  exhibit  claims— Costs.  Cited  in— 77  N.  Y.,  296 ; 
90  N.  Y.,  392 ;  29  Hun,  655.  656 :  9  Barb.,  390 ;  4  How. 
Pr.,  218 :  6  How.  Pr.,  78. 

Grounds  for  awarding  costs  against.  Cited  in— 1 
Denio,  673,  675:  3  Denio,  262;  29  Hun,  855,  656;  1 
Barb.,  523 ;  6  Barb.,  345 ;  9  How.  Pr.,  351,  435 ;  16  How. 
Pr.,  412 ;  3  Daly,  246 ;  3  Co.  R.,  248. 

Also  cited  in— 26  Barb.,  334. 

(a)  In  the  case  referred  to,  which  was  a  motion  for 
costs  where  no  notice  had  been  published,  though 
the  time  for  doing  so  had  elapsed,  the  plaintiff  had 
presented  a  claim  for  $225,  and  the  defendant,  an 
executor,  had  declined  to  pay  and  refused  to  refer. 
The  suit  was  then  brought,  and  the  plaintiff  recov- 
ered $39.25,  but  upon  the  trial,  accounts  and  de- 
mands to  over  $400  were  proved.  It  was  held, 
Beardsley.  J.,  giving  the  opinion  :  (1)  As  in  the  prin- 
cipal case,  that  the  omission  to  publish  the  notice  did 
not  of  itself  entitle  the  plaintiff  to  costs ;  (2)  That 
the  recovery,  being  so  much  less  than  the  amount 
claimed,  showed  that  the  resistance  of  the  demand 
and  neglect  of  payment  were  not  unreasonable,  and 
that  costs  could  not  be  given  on  that  ground ;  but 
<3)  That  the  refusal  to  refer,  did  entitle  the  plaintiff 
to  coats. 


279*1  *THE  AGENT   OF  THE    STATE 
PRISON  AT  MOUNT  PLEASANT 

RIKEMAN  &  HUBBELL. 

Action  by  and  against  Agent*  for  State  Prisons 
— Name  with  Official  Designation  Must  Be 
Used. 

In  actions  by  and  against  the  agents  of  the  State 
Prisons,  as  authorized  by  2  R.  S.,  763,  sec.  25,  the  in- 
dividual name  of  the  Incumbent  must  be  used,  with 
the  addition  of  his  name  of  office. 

Where  such  a  suit  was  brought  by  the  agent  of 
one  of  the  prisons  in  his  name  of  office  alone,  the 
plaintiff  was  permitted  to  amend  by  prefixing  his 
proper  name  to  his  official  designation  wherever  It 
occurred,  upon  payment  of  costs. 

Citations-4  Hill,  136 ;  2  R.  8.,  763,  sees.  21-23,  26, 28. 
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MR.  Reynolds,  for  the  defendants,  on  the 
usual  papers,  moved  for  judgment  as  in 
case  of  nonsuit  for  not  proceeding  to  trial  at 
the  last  Westchester  Circuit. 

Mr.  T.  Nelson,  for  the  plaintiff,  read  affi- 
davits excusing  the  omission  to  try.  and  also 
papers  on  which  he  moved  to  amend  the  dec 
laration  and  all  subsequent  proceedings,  by 
prefixing  to  the  name  of  the  plaintiff  as  now 
standing  in  the  record  and  papers  wherever  it 
occurs,  the  name  of  "William  H.  Peck,"  so 
that  the  plaintiff  will  then  be  "William  H. 
Peck,  the  agent  of  the  State  Prison  at  Mount 
Pleasant."  This  the  defendants'  counsel  op- 
posed. 

By  the  Court,  Bronson,  CJ>.  J.  A  sufficient 
answer  is  given  to  the  motion  for  judgment  as 
in  case  of  nonsuit,  and  it  is  denied,  but  the 
plaintiff  must  stipulate  to  try  the  cause  at  the 
next  circuit  to  be  held  in  the'County  of  West- 
Chester. 

The  motion  to  amend  must  be  granted.  It 
is  settled  that  the  office  of  supervisor  cannot 
sue.  Supervisor  of  Qalway  v.  Stimson,  4  Hill, 
186.  And  I  am  unable  to  comprehend  how 
any  office  can  either  sue  or  be  sued,  though 
the  person  holding  the  office  may  have  a  ca- 
pacity to  do  and  suffer  both.  The  law  has 
provided  in  many  cases  that  an  officer  may  sue 
in  his  name  of  office;  but  still  it  is  the  officer, 
and  not  the  office,  who  brings  the  suit,  and  so 
the  matter  must  appear  on  the  papers.  The 
sheriff  sues  in  his  name  of  office;  that  is,  in 
his  proper  name,  adding  his  official  designa- 
tion. 

*It  is  said,  however,  that  the  Statute  [*28O 
relating  to  Suits  by  and  against  the  Agents  of 
the  State  Prisons,  2  R.  S.,  763,  sec.  25,  is  pe- 
culiar in  its  language,  and  plainly  prescribes  a 
different  rule.  A  careful  reading  of  the  stat- 
ute will  show  that  this  is  a  misapprehension. 
If,  where  the  term  "agent"  is  used,  we  read 
"  the  individual  holding  the  office  of  agent," 
as  the  sense  obviously  requires,  there  will  be 
no  difficulty  in  reconciling  the  statute  with  the 
general  principles  of  law  in  analogous  cases. 
The  contrary  construction  would  produce  sin- 
gular incongruities.  In  the  same  section  the 
office  (as  distinguished  from  the  officer)  would 
have  "transactions  and  dealings  on  account 
of  the  said  prisons."  Again  ;  if  the  term 
"agent"  means  the  office  without  the  incum- 
bent, then  the  office  must  give  bail,  take  an 
oath,  and  do  many  other  things  which  can 
only  be  done  by  the  individual.  Sees.  21,  22, 
23.  28. 

The  relief  must,  however,  be  granted,  on 
payment  of  the  costs  of  the  circuit  and  of 
this  motion. 

Ordered  accordingly. 

Cited  in -42  N.  Y..  3M.  287 ;  27  Barb.,  »7  ;  *l  B«rt>.. 
3»5 :  1M  How.  Pr.,  307 ;  28  How.  Pr..  S» ;  44  Mich.,  88 ; 
7  N.  W.  Rep..  706. 


[END  OF  MAY  TKRM,  1845.] 


CASES 

ARGUED    AND    DETERMINED 

IN  THB 

SUPREME    COURT 


OF  THE 


STATE    OF  JSEW  YORK, 

IN 
JULY  TERM,  1845. 


281*]  *THE  PEOPLE  t>.  MARY  BODINE. 

Indictment  for  Murder — Challenge  of  Juror — 
Trial  of— Favor  and  Principal  Cause — Bill  of 
Exceptions  Lies  for  Error — Trial  of  Challenge 
for  Favor — Prisoner's  Eights  as  to — Evidence 
— Professional  Witness— Opinion — Objection — 
When  too  General — Court  Cannot  Exclude 
Testimony  Tending  to  Criminate  Witness,  if 
He  Does  Not  Object —  Where  no  Evidence  Given 
as  to  Character  of  Prisoner,  it  is  Not  a  Sub- 
ject for  Jury — Burden  of  Proof— Error  as  to. 
in  Charge. 

Upon  a  challenge  to  a  juror  for  favor,  any  fact  or 
circumstance,  from  which  bias  or  prejudice  may 
justly  be  inferred,  although  weak  in  degree,  is  ad- 
missible evidence  before  the  triers. 

Upon  the  trial  of  such  a  challenge,  it  is  erroneous 
to  reject  all  evidence  except  such  as  goes  to  estab- 
lish a  fixed  and  absolute  opinion  touching  the  guilt 
or  innocence  of  the  prisoner. 

A  fixed  opinion  of  the  guilt  or  innocence  of  the 
prisoner,  though  it  may  be  necessary  to  sustain  a 
challenge  for  principal  cause,  need  not  be  proved 
where  the  challenge  is  for  favor.  A  less  decided 
opinion  may  be  shown  and  exhibited  to  the  triers, 
wno  must  determine  upon  its  effect. 

A  juror  challenged  for  favor  who  is  examined 
before  the  triers,  may  be  asked  whether  he  ever 
thought  the  prisoner  guilty ;  or  what  impressions 
statements  which  he  had  heard  or  read  respecting 
the  evidence  bad  made  upon  his  mind. 

So,  it  seems,  an  opinion  imperfectly  formed,  or 
one  based  upon  the  supposition  that  facts  are  as 
they  have  been  represented,  may  be  proved  before 
the  triers  upon  such  a  challenge.  Per  Beardsley,  J. 

Where  the  matter  alleged  against  one  who  in  drawn 
as  a  juror  is  in  judgment  of  law  a  disqualification, 
the  challenge  is  for  principal  cause  and  is  entered 
on  the  record ;  where  the  objection  is  not  per  se  a 
disqualification,  the  challenge  is  for  favor,  and  is 
made  ore  tenus.  In  the  former  case,  where  the  facts 
883*]  are  ascertained,  it  is  to  be  *determined  by  the 
court ;  in  the  latter  the  question  is  one  of  fact  for 
the  decision  of  the  triers.  Per  Beardsley,  J. 

The  causes  of  challenge  for  favor  are  very  vari- 
ous, and  not  subject  to  precise  definition.  The  ques- 
tion is  to  be  submitted  as  a  question  of  fact  upon  all 
the  evidence  to  the  conscience  and  discretion  of  the 
triers,  whether  the  juror  is  indifferent  or  not. 

Where,  upon  a  challenge  for  favor,  the  court  err 
in  admitting  or  rejecting  evidence,  or  instructing 
the  triers  upon  matters  of  law,  a  bill  of  exceptions 
lies. 

The  remedy  would  be  the  same  if  the  court  should 
overrule  such  a  challenge  when  properly  made  or 
refuse  to  appoint. triers.  Per  Beardsley,  J. 

NOTE.— Trial—  Expression  of  opinion  by  the  court 
as  to  the,  weight  of  evidence.  See,  "People  v.  White,  14 
Wend.,  Ill,  note. 

79G 


The  fact  that  a  prisoner  did  not  avail  himself,  as 
he  might,  of  a  peremptory  challenge  to  exclude  a 
juror  who  was  found  indifferent  upon  a  challenge 
for  cause,does  not  prevent  him  from  taking  advan- 
tage of  an  error  committed  on  the  trial  of  the  chal- 
lenge for  cause,  though  it  appears  that  his  peremp- 
tory challenges  were  not  exhausted  when  the  im- 
paneling of  the  jury  was  completed.  He  is  entitled 
to  have  his  challenges  for  cause  determined  accord- 
ing to  law,  and  to  make  or  withhold  his  peremptory 
challenges  according  to  his  pleasure. 

A  party  is  not  entitled  to  ask  the  opinion  of  a  pro- 
fessional witness  upon  any  question  except  one  of 
skill  or  science. 

Where  upon  the  trial  of  an  indictment  for  mur- 
der, a  witness  for  the  prosecution  who  resided  In 
the  same  house  with  the  prisoner  was  examined  as 
to  her  declarations  and  conduct  for  several  succes- 
sive days  subsequent  to  the  murder,  and  in  the 
course  of  such  examination,  related  his  own  occu- 
pation and  conduct  during  that  time,  which  had  no 
apparent  bearing  upon  the  questions  in  issue,  and 
the  prisoner's  counsel  objected  to  all  evidence  of 
the  independent  conduct  of  the  witness  during  that 
time,  which  objection  was  overruled,  and  the  wit- 
ness continued  to  give  an  account  of  his  own  con- 
duct in  connection  with  the  prisoner's  acts  and  dec- 
larations ;  but  the  bill  of  exceptions,  instead  of 
detailing  the  whole  of  the  witness"  testimony,  was 
confined  to  what  he  said  respecting  himself ;  held, 
that  the  objection  was  too  broad,  and  could  not  be 
sustained  ;  that  it  should  have  specified  the  partic- 
ular acts  of  the  witness  which  were  objected  to  by 
the  prisoner  and  insisted  upon  by  the  prosecution ; 
or  the  whole  of  the  witness'  testimony  should  have 
been  given  to  enable  the  court  to  judge  what  par- 
ticular parts  were  objectionable. 

Although  a  witness  who  has  given  testimony,  is 
privileged  from  answering  whether  he  has  not  on  a 
former  occasion  sworn  differently,  neither  the  court 
nor  a  party  can  object  where  the  witness  does  not ; 
and  whereupon  such  a  question  being  put.the  court 
without  any  objection  by  the  witness  excluded  it,  it 
was  held  erroneous. 

Where  on  the  trial  of  an  indictment  for  murder  the 
evidence  was  circumstantial,and  the  judge  instruct- 
ed the  jury  that  fair  character  was  important  to  the 
prisoner,  and  that  they  were  to  inquire  "why  it  was 
that  she  had  given  no  evidence  of  her  general  char- 
acter ; "  held,  that  such  instruction  suggested  the 
inference  that  her  character  was  bad,  and  was  er- 
roneous. 

Where  no  evidence  of  general  character  has  been 
given,  the  subject  of  character  is  not  one  for  the 
consideration  of  the  jury.  Per  Beardsley,  J. 

Where  on  a  trial  for  murder  there  was  evidence 
that  a  murder  had  been  committed,  *and  that  [*283 
the  house,  in  which  the  dead  body  was,  had  been 
subsequently  set  on  fire  under  such  circumstances 
as  to  raise  a  suspicion  that  the  same  was  done  by 
the  perpetrator  of  the  murder  to  conceal  that  of- 
fense, and  the  evidence  left  it  doubtful  whether  the 
prisoner  was  in  the  vicinity  of  the  house  when  the 
fire  was  set,  and  the  court  charged  the  jury  that  if 
the  prisoner  might  have  been  at  the  scene  of  the 
flre  "the  onus  was  cast  upon  her  to  get  rid  of  the 
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suspicion  which  thus  attached  to  her,"  and  that  she 
was  bound  to  show  where  she  was  at  the  time  of  the 
fire.  Held,  erroneous. 

Citations— 3  Bl.  Com.,  383 ;  1  Inst.,  156  b,  157  a,  ft ;  1 
Trials  per  Paw,  178, 188, 194,  195.  204,  205 ;  6  Cow.,  555 : 
7  Cow.,  108 :  4  Wend.,  239 ;  21  Wend.,  545, 546 ;  1  Cow., 
436,  7i. ;  1  Chit.  Cr.  L.,  534.  544,  549 ,  4th  Am.  ed. ;  1 
Vent.,  309 :  3  Salk.,  81 :  Bulst.  pt.  1.  pp.  10,  20 :  Jenk. 
Cent.,  141 ;  Vin.  Abr.  Trial,  G,  d,  17 :  3  Bac.  Abr.,765 ; 
19  Johns.,  115. 119;  2  Dev.  &  B.,  212,  213 ;  Grab.  Pr., 
307 ;  1  Salk.,  152,  pi.  1 ;  Bac.  Abr.  Juries,  E,  12,notes ; 
2  R.  S.,  734,  sees.  9, 10;  738,  sec.  21 ;  2  Tidd,  Pr.,  Phil, 
ed.  1840,  862;  4  Chit.  Gen.  Pr.,  3;  7  Cr.,  297;  1  Rob. 
VirR.,  135 ;  Steph.  N.  P.,1794 ;  4  Bl.  Com.,  353 ;  1  Phil. 
Ev..  276;  19  Wend.,  195. 

rpHE  prisoner  was  indicted  in  the  Oyer  and 
J.  Terminer  of  Richmond  Co.,  in  June,  1844. 
for  the  murder  of  Emeline  Houseman, the  wife 
of  George  W.  Houseman,  and  pleaded  not 
guilty  in  that  court.  The  indictment  was  re- 
moved into  this  court  by  certiorari  at  the  in- 
stance of  the  prosecution,  and  at  the  last  July 
Term  the  court,  by  rule,  pursuant  to  2  R  S., 
733,  sec.  1,  directed  the  trial  to  take  place  in 
the  City  and  County  of  N.  Y.  The  prisoner 
was  tried  at  the  Circuit  Court  held  in  that  City 
in  March,  1845,  before  Edmonds,  C.  Judge,  and 
was  found  guilty  by  the  jury. 

It  appeared  by  the  bill  of  exceptions  taken 
upon  the  trial  that  in  the  course  of  the  impan- 
eling of  the  jury,  five  persons — Bailey,  Flan- 
derau,  Gardner,  McMillan  and  Lockwood — 
were  severally  called  as  jurors,  and  were  re- 
spectively challenged  by  the  prisoner's  counsel 
for  favor.and  the  challenge  being  denied  by  the 
counsel  for  the  prosecution,  was  tried  in  each 
case  by  triers  appointed  by  the  court.  The  tri- 
ers found  each  of  these  persons  indifferent ; 
and  after  the  determination  in  each  case,  the 
juror  was  challenged  peremptorily  by  the  pris- 
oner's counsel  and  set  aside.  Upon  each  trial 
the  challenged  juror  was  sworn  and  examined 
as  a  witness  before  the  triers.  Bailey,  upon 
the  challenge  respecting  him,  testified  that  he 
had  heard  or  read  statements  of  the  circum- 
stances relating  to  the  alleged  murder ;  that 
they  made  no  impression  on  his  mind  as  to  the 
guilt  or  innocence  of  the  prisoner,  because,  he 
said, he  never  believed  what  he  heard  until  con- 
viction. The  prisoner's  counsel  then  inquired 
whether,  assuming  those  statements  to  be  true, 
be  did  not  then  form  an  opinion  as  to  her  guilt 
or  innocence.  The  counsel  for  the  prosecution 
objected  to  the  question  and  the  court  sus- 
tained the  objection.  The  prisoner's  counsel 
iJ84*]  then  put  the  question  *in  this  form  : 
"Did  you  then,  assuming  those  statements  to 
be  true,  form  an  opinion  as  to  her  guilt  or  in- 
nocence ?  "  This  was  likewise  objected  to  by 
the  counsel  for  the  prosecution,  and  the  objec- 
tion was  sustained  by  the  court.  The  prison- 
ers counsel  asked:  "If  the  evidence  should 
support  the  circumstances  which  you  heard 
and  read,  have  you  a  belief  as  to  the  guilt  or 
innocence  of  the  prisoner  ?  "  This  was  also 
overruled  by  the  court  upon  an  objection  by 
the  counsel  for  the  prosecution.  The  prison- 
er's counsel  next  asked:  "If  the  circumstances 
which  you  have  heard  or  read  be  true,  have 
you  now  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner  ?  "  The  juror  answered 
that  he  bad  no  opinion  until  he  should  hear 
the  evidence.  The  counsel  repeated  the  last 
question,  but  the  court  refused  to  allow  it  to 
be  again  put.  Flanderau.  on  his  examination 
stated  that  he  had  formed  no  opinion  as  to  the 
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guilt  or  innocence  of  the  prisoner;  that  he  had 
read  statements  of  the  circumstances  of  the 
case  at  the  time  of  the  arrest  of  the  prisoner, 
and  some  portion  of  the  evidence  on  a  former 
trial.  These  statements,  he  said,  implicated 
the  prisoner  in  the  murder,  but  his  mind,  he 
stated,  was  not  made  up  whether  the  state- 
ments were  true.  The  prisoner's  counsel  in- 
quired: "Did  you  give  any  degree  of  cre- 
dence to  them  ?  "  The  court  held  the  question 
improper  and  would  not  allow  it  to  be  an- 
swered. The  counsel  then  asked:  "  If  the  evi- 
dence should  support  the  statements  which 
you  read,  have  you  then  an  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner?"  The  court 
also  rejected  this  question.  Gardner,  on  the 
trial  of  the  challenge  in  his  case,  swore  that  he 
had  spoken  of  the  cause  several  times  to  dif- 
ferent people,  but  not  from  any  knowledge  of 
the  evidence  on  the  former  trial,  which  he  said 
he  had  not  read;  that  he  had  expressed  the 
opinion  that  if  the  prisoner  did  the  act  "so 
and  so  ought  to  be  done;"  that  he  had  never 
said  he  thought  she  did  it.  The  prisoner's 
counsel  inquired:  "Have  you  ever  thought 
that  the  prisoner  was  guilty  of  the  crime  for 
which  she  is  now  on  trial?  The  question  was 
objected  to  and  the  objection  sustained  by  the 
court,  on  the  ground,  as  stated,  that  it  should 
be,  "  had  you  an  opinion"  instead  of  "  have 
you  ever  thought."  The  judge  then  inquired 
of  him  'whether  he  had  ever  formed  [*285 
an  opinion  as  to  the  guilt  or  innocence  of  the 
prisoner,  to  which  he  answered  that  he  could 
not  say  but  that  he  had  formed  a  partial  opin- 
ion ;  that  there  was  nothing  definite  about  it ; 
that  about  the  time  of  the  former  trial  a  Mr. 
Archer  and  he  had  talked  about  it ;  that  he  did 
not  express  an  opinion;  that  he  did  not  form 
any  positive  opinion  or  express  any.  On  cross- 
examination  he  said  that  the  opinion  he  formed 
was  that  if  she  was  guilty  she  ought  to  be  pun- 
ished, that  he  formed  no  other  opinion.  He 
added:  "I  am  now  more  biased  against  her 
since  hearing  so  many  people,  called  here  to- 
day, say  they  have  expressed  or  formed  an  opin- 
ion." The  court  put  this  question.  "Before 
you  came  here  to-day,  had  you  any  definite 
opinion  as  to  her  guilt  or  innocence?"  The 
prisoner's  counsel  objected  to  this  inquiry,  but 
the  objection  was  overruled  and  the  juror  an- 
swered in  the  negative.  The  counsel  for  the 
prisoner  requested  the  court  to  charge  the  triers 
that  if  they  believed  that  a  bias  existed  against 
the  prisoner  in  the  mind  of  the  juror,  it  was 
immaterial  how  or  when  it  was  formed,  and 
that  he  was  disqualified.  The  judge  charged 
that  they  were  to  inquire  whether  the  juror 
had  a  disqualifying  opinion  before  he  came  to 
court,  and  that  a  bias  created  by  the  oau«e* 
which  the  juror  had  mentioned,  would  not  dis- 
qualify him.  and  he  refused  to  charge  other- 
wise. McMillan,  when  hi*  caw- was  underex- 
amination,  testified  that  he  had  not  formed  or 
expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner;  that  he  had  partially 
read  the  accounts  of  the  former  trial.  The 
prisoner's  counsel  inquired:  "Did  what  you 
read  produce  any  opinion  a»  to  whether  the 
prisoner  wa*  guilty?"  to  whirh  he  answered  : 
"  It  did.  rather  unfavorably.  It  ha*  been  Home- 
what  removed."  The  counsel  inquired:  "By 
what?"  He  §aid:  "  I  can't  nay.  It  doe*  not 
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exist  now."  The  judge  charged  the  triers  that 
"  in  order  to  form  such  an  opinion  as  disqual- 
ifies, two  things  are  necessary— a  belief  in  the 
truth  of  the  facts  upon  which  the  opinion  is 
founded,  and  a  conclusion  founded  on  such 
belief.  There  are  two  questions:  first,  has  the 
juror  now  an  opinion  as  to  the  truth  of  the 
facts  he  has  read  or  heard?  second,  has  he  an 
opinion  as  to  the  guilt  or  innocence  of  thepris- 
286*]  oner?  A  mere *faint  impression  found- 
ed on  either  personal  knowledge  of  the  cir- 
cumstances, or  on  a  relation  of  them  by  those 
who  have  such  knowledge,  or  a  mere  rumor 
or  report,  is  not  such  an  opinion  as  disqualifies. 
It  must  be  a  fixed  and  decided  opinion,  such 
as  it  will  require  evidence  to  remove."  The 
prisoner's  counsel  requested  the  judge  to  charge 
the  triers  on  separate  propositions:  1 .  That  the 
formation  of  an  opinion  as  to  the  guilt  or  inno- 
cence of  a  prisoner  is  conclusive  evidence  of 
bias;  2.  And  this,  though  the  juror  swears  he 
has  no  bias;  3.  And  although  he  swears  the 
opinion  once  formed  has  been  removed ;  4. 
That  an  opinion  as  to  guilt  or  innocence  found- 
ed on  hearsay  or  newspaper  reports  of  the  cir- 
cumstances of  the  case  is  such  an  one  as  dis- 
qualifies, even  though  the  juror  formed  no  be- 
lief as  to  the  truth  of  the  hearsay  or  reports. 
The  judge  charged  as  requested  on  the  first 
three  propositions,  adding  the  remark  as  to 
each  proposition,  "if  the  opinion  be  such  a 
fixed  opinion  as  I  have  already  described  in 
my  charge;"  and  he  declined  to  charge  as  re- 
quested in  the  fourth  proposition.  The  pris- 
oner's counsel  requested  the  judge  further  to 
charge,  that  any  impression  entertained  by  the 
juror  as  to  the  guilt  or  innocence  of  the  pris- 
oner, disqualifies  him  from  serving  as  a  juror. 
The  judge  charged  that  the  law  was  so,  if  by 
impression  was  meant  such  an  opinion  as  he 
had  already  described,  and  he  refused  other- 
wise to  charge.  Upon  the  trial  of  the  chal- 
lenge against  Lockwood,  he  swore  that  he  had 
formed  impressions  as  to  the  guilt  or  innocence 
of  the  prisoner,  and  expressed  them,  but  could 
not  distinctly  recollect  where  or  to  whom.  He 
said  his  mind  was  not  what  it  would  have  been 
if  he  had  not  read  what  he  had  read.  On 
his  cross-examination  he  said  it  would  require 
strong  counteracting  testimony  to  put  his  mind 
back  where  it  was.  The  judge  inquired  from 
what  that  state  of  mind  was  derived,  and  he  said 
it  was  from  what  he  had  heard  and  read  of  the 
statements  at  the  time  of  the  arrest,  and  from 
reading  some  portion  of  the  testimony  on  the 
former  trial.  He  said  his  impressions  were 
not  so  strong  as  to  justify  him  in  acquitting  or 
convicting  on  what  he  then  knew.  The  judge 
charged  the  triers  that  the  last  remark  of  the 
witness  would  make  him  a  good  juror.  After 
287*]  this  charge  *had  been  given,  and  be- 
fore the  verdict  of  the  triers,  this  juror  added, 
in  explanation  of  his  testimony,  that  he  had  con- 
versed about  this  matter  in  his  family,  and  had 
no  doubt  but  that  he  had  expressed  a  decided 
opinion,  but  did  not  then  recollect  any  partic- 
ular occasion  on  which  he  had  done  so.  The 
prisoner's  counsel  then  requested  the  court  to 
decide  or  to  charge  the  triers,  that  this  last  evi- 
dence of  the  juror  rendered  him  incompetent. 
The  judge  refused  so  to  charge,  but,  on  the 
contrary,  charged  the  triers  that  it  was  notsuf- 
ficifmt  to  exclude  him. 
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To  each  decision  of  the  judge  in  which  an 
objection  to  an  inquiry  made  by  the  prison- 
er's counsel  was  sustained,  and  to  each  propo- 
sition contained  in  the  several  charges  to  the 
triers  above  mentioned,  and  to  each  refusal  of 
the  judge  to  charge  as  requested  by  the  coun- 
sel for  the  prisoner,  an  exception  was  at  the 
time  duly  taken  on  behalf  of  the  prisoner. 

Two  other  jurors,  Coon  and  McColgan,  were 
severally  called  and  challenged  for  favor  on 
behalf  of  the  prisoner,  and  the  challenges  be- 
ing denied,  they  were  in  like  manner  tried  by 
triers;  who,  after  hearing  the  testimony  of  the 
parties  challenged  in  each  case,  found  the 
challenges  respectively  not  true,  and  these  per- 
sons were  severally  sworn  as  jurors  to  trv  the 
issue  joined  upon  the  indictment.  Coon 'testi- 
fied that  he  had  read  a  slight  account  of  the 
trial  a  year  ago.  The  prisoner's  counsel  in- 
quired, "Did  what  you  read  or  heard  make 
any  impression  on  your  mind  as  to  the  guilt  or 
innocence  of  the  prisoner?"  The  counsel  for 
the  people  objected,  and  the  objection  was 
sustained.  The  witness  then  remarked,  that 
what  little  he  had  read  he  supposed  to  be  as 
true  as  newspaper  reports  generally;  that  he 
formed  no  opinion  as  to  the  guilt  or  innocence 
of  the  prisoner,  and  had  not  then  such  an  opin- 
ion. The  prisoner's  counsel  inquired:  "Was 
your  mind  then  or  is  it  now  free  from  any  im- 
pression or  bias  as  to  the  guilt  or  innocence 
of  the  prisoner?"  The  court  refused  to  allow 
the  question  to  be  answered,  on  the  ground 
that  it  had  been  substantially  answered  before. 
McColgan  testified  upon  the  trial  of  the  chal- 
lenge respecting  him,  that  he  had  read  part  of 
the  account  of  the  former  trial.  The  prisoner's 
counsel  put  this  question:  "Did  what  you  read 
produce  any  impression  on  your  *mind  [*288 
as  to  the  guilt  or  innocence  of  the  prisoner?" 
The  judge  held  that  the  question  was  improp- 
er, and  it  was  excluded.  On  an  inquiry  by 
the  court,  the  juror  stated  that  he  had  formed 
no  opinion  as  to  the  prisoner's  guilt  or  inno 
cence.  The  prisoner's  counsel  duly  excepted 
to  the  several  decisions  of  the  judge  in  respect 
to  the  testimony  concerning  the  last  mentioned 
jurors. 

Before  the  jury  was  finally  impaneled,  more 
than  three  hundred  persons  had  been  called  as 
jurors  and  set  aside,  either  on  principal  chal- 
lenges or  challenges  for  favor;  but  when  the 
last  juror  was  sworn  in  the  cause,  the  prisoner 
had  challenged  only  thirteen  jurors  peremp- 
torily— leaving  seven  of  the  peremptory  chal- 
lenges allowed  her  by  law,  of  which  she  had 
not  availed  herself. 

During  the  progress  of  the  trial  it  appeared 
in  evidence  that  the  dwelling-house  occupied 
by  the  deceased  had  been  discovered  to  be  on 
fire;  that  after  the  fire  was  extinguished  her 
dead  body  was  discovered  amid  the  rubbish, 
in  one  corner  of  the  kitchen  where  her  bed 
had  stood  and  where  she  had  been  accustomed 
to  sleep;  that  the  fire  had  been  in  that  part  of 
the  house,  and  that  a  hole  had  been  burned 
through  the  floor  in  that  corner  of  the  room, 
and  that  the  fire  had  extended  up  the  side  walls 
of  the  room,  had  consumed  the  bed  and  bed- 
ding and  partly  destroyed  the  bedstead;  that 
the  heap  of  rubbish  amongst  which  the  body 
had  been  found  consisted  of  bricks  and  mortar 
from  the  wall— of  partially  destroyed  pumpkins 
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and  onions  which  had  been  kept  under  the  bed 
— of  the  remains  of  the  bedstead,  and  of  the 
cinders  from  the  bed,  bedding,  and  other  arti- 
cles which  had  been  entirely  consumed;  that 
several  physicians  had  made  a  post  mortem  ex- 
amination of  the  body,  and  had  given  it  as 
their  opinion  that  the  body  had  been  dead  be- 
fore it  had  been  subjected  to  the  action  of  fire, 
for  the  reason,  amongst  others,  that  portions 
of  the  body  had  been  protected  and  had  not  suf- 
fered at  all  from  the  action  of  the  fire,  which 
could  not  have  happened  unless  the  body  had 
lain  perfectly  still  during  the  continuance  of 
the  fire.  Upon  the  cross  examination  of  one  of 
those  physicians  the  counsel  for  the  prisoner 
asked  the  following  question:  "Would  not  al- 
most any  protection  and  stillness  of  the  body 
289*]  be  *accounted  for,  on  the  supposition 
that  the  bed-cords  on  the  back  side  of  the  bed 
were  burned  off  and  the  body  let  down,  and 
that  then  the  bed  had  fallen  upon  it,  before 
life  was  entirely  extinct?"  which  question  was 
objected  to  by  the  counsel  for  the  prosecu- 
tion and  excluded  by  the  court,  and  an  ex- 
ception was  taken  by  the  counsel  for  the  pris- 
oner. 

In  the  course  of  the  trial  George  W.  House- 
man, the  husband  of  the  deceased  and  brother 
of  the  prisoner,  was  called  as  a  witness  for  the 
prosecution,  by  whom  it  was  proved  that  on 
Tuesday,  the  day  succeeding  the  discovery  of 
the  fire  in  the  dwelling  house,  he  returned  to 
the  City  of  N.  Y.  from  Virginia,  and  in  the 
afternoon  of  that  day  started  in  the  Port  Rich- 
mond steamboat  for  Staten  Island,  met  the 
prisoner  on  the  boat,  and  went  with  her  from 
the  steamboat  landing  to  her  father's  house. 
The  witness  swore  to  the  declarations  and  con- 
duct generally  of  the  prisoner  on  board  of  the 
steamboat,  and  in  the  carriage  and  at  his  fa- 
ther's house  for  the  two  or  three  succeeding 
days.  He  related  the  circumstances  attending 
their  arrival  at  his  father's,  the  manner  of  their 
driving,  their  reception  by  their  mother,  what 
persons  were  found  there,  what  rooms  he  went 
into  and  where  he  remained,  and  to  what  the 
conversation  related.  He  said  he  took  no  med- 
icine before  he  went  to  bed  that  night,  but 
that  he  took  a  cup  of  tea.  The  counsel  for  the 
prisoner  then  inquired  whether  the  counsel  for 
the  prosecution  intended  to  give  evidence  of 
the  acts  of  the  witness  in  the  absence  of  the 
prisoner.  The  counsel,  in  answer,  avowed  that 
such  was  their  intention.  Whereupon  the  coun- 
sel for  the  prisoner,  referring  to  several  an- 
swers of  the  witness  already  given,  objected  to 
all  evidence  of  the  independent  conduct  of  the 
witness  after  the  discovery  of  the  fire,  when 
the  prisoner  was  not  present.  The  court  over- 
ruled the  objection,  stating  that  in  one  aspect 
the  evidence  might  be  proper,  and  that  the 
court  and  jury  could  afterwards  discriminate. 
The  prisoner's  counsel  excepted,  and  (the  bill 
of  exceptions  states)  it  was  understood  that 
this  objection  and  exception  should  apply  to 
all  the  evidence  of  the  nature  contemplated  in 
the  objection,  without  the  necessity  of  renew- 
ing the  said  objection  and  exception,  in  form, 
2OO*j  to  each  question.  The  'witness  then 
further  testified  that  he  slept  in  the  same  house 
with  the  prisoner  that  night;  that  -h<-  slept  in 
the  kitchen  part;  that  she  got  breakfast  in  the 
morning,  and  that  he  breakfasted  with  her. 
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The  counsel  for  the  prosecution  put  this  ques- 
tion: "Up  to  that  time  had  you  been  to  the 
burnt  house?"  The  prisoner's  counsel  objected, 
the  court  overruled  the  objection,  and  the 
prisoner's  counsel  excepted;  and  the  witness 
answered  in  the  negative.  He  proceeded  to  tes- 
tify that  he  did  not  think  anything  was  men- 
tioned about  offering  a  reward  before  the  de- 
ceased was  buried;  that  after  the  funeral, 
something  was  said  about  offering  a  reward  in 
the  prisoner's  presence;  that  the  witness'  broth- 
er Abraham  said  he  thought  the  witness  ought 
to  offer  a  reward  if  he  thought  there  had  been 
murder  or  anything  of  the  kind;  that  there 
was  not  much  more  talk  about  it;  that  some- 
thing was  said  about  a  robbery:  that  the  pris- 
oner said  on  Thursday,  after  he  returned,  that 
there  ought  to  be  a  reward  offered,  but  noth- 
ing was  said  about  it  on  Wednesday,  or  about 
the  amount  of  the  reward  until  Friday  night; 
that  the  witness  was  taken  sick  on  Friday; 
that  Mr.  Clark,  the  district  attorney,  on  Thurs- 
day came  to  the  gate  and  sent  in  for  the  wit- 
ness to  come  out,  but  the  witness  was  not  in 
the  house;  that  Mr.  Clark  came  up  again  on 
Friday  morning;  that  the  prisoner  was  in  the 
room  on  Friday  morning  when  the  witness  was 
talking  about  the  reward;  that  the  witness  was 
then  sick  and  in  bed.  The  counsel  for  the  pros- 
ecution inquired  of  the  witness  whether  he  had 
taken  medicine  that  night.  The  prisoner's 
counsel  objected  to  the  question.  The  objec- 
tion was  overruled  and  the  prisoner's  counsel 
excepted,  and  the  witness  answered  in  the  af- 
firmative. He  said  he  had  a  rash,  that  betook 
no  other  medicine  than  some  pills,  except  that 
which  he  had  of  the  doctor. 

In  the  further  progress  of  the  trial  the  pros- 
ecution gave  evidence  tending  to  show  that  the 
deceased  was  not  alive  on  Sunday  before  the 
fire,  and  insisted  that  the  most  probable  theory 
from  all  the  evidence  was,  that  she  was  killed 
on  Saturday  night.  The  prisoner,  on  the  other 
hand, gave  evidence  tending  to  show  that  the  de- 
ceased was  seen  alive  on  Sunday,  and  that  the 
prisoner  was  not  at  the  house  of  the  deceased 
from  about  sunrise  on  *that  day  until  [*2ttl 
after  the  fire  had  been  extinguished,  except 
upon  one  occasion  when  she  did  not  enter  the 
house  and  could  not  have  committed  the  mur- 
der. Sarah  Wampole,  a  witness  on  the  part  of 
the  prosecution,  on  her  direct  examination  then 
testified,  among  other  things,  that  on  an  occa- 
sion subsequent  to  the  time  of  the  alleged  mur- 
der, the  prisoner  and  the  witness  being  on  board 
the  Staten  Island  steamboat  together,  the  pris- 
oner stated  to  her  that  she,  the  prisoner,  n-ki d 
Emeline  (the  deceased)  to  eat  dinner  with  her 
on  Sunday,  and  that  she.  the  prisoner,  went 
to  the  house  of  the  deceased  on  the  Sunday 
forenoon,  previous  to  the  fire,  and  had  seen  the 
bed  tucked  up,  but  did  not  see  anybody.  This 
testimony,  the  bill  of  exceptions  stales,  was 
material  and  pertinent  \o  the  issue,  without 
showing  in  what  manner.  On  the  crow-exam- 
ination of  this  witness  by  the  prisoner's  coun- 
sel, she  testified  that  on  the  former  trial  die 
swore  as  she  had  done  now.  The  counsel  for 
the  prisoner  then  asked  the  witness  the  follow- 
ing question:  "Did  you  not  on  I  he  formertrial 
swear  to  the  reverse  of  what  you  have  Mated 
j  now.  namely  :  that  the  prisoner  was  to  dine 
I  with  the  deceased  on  Sunday  T"  The  court 
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decided  that  the  question  was  improper  and  in- 
admissible, and  the  prisoner's  counsel  excepted. 

It  was  proved  in  behalf  of  the  prisoner  that 
she  had  been  on  friendly  terms  with  the  deceased 
and  was  attached  to  a  child  of  the  deceased  and 
the  child  to  her  ;  and  several  witnesses  proved 
that  the  prisoner  was  generally  lively, cheerful, 
kind  and  affectionate.  It  appeared  that  at  the 
time  of  the  death  of  the  deceased  the  prisoner 
was  pregnant  with  an  illegitimate  child, which 
was  born  dead  a  few  days  after  her  arrest;  and 
that  she  carefully  concealed  her  situation  in 
this  respect  from  her  relatives  and  family.  In 
the  summoning  up  of  her  counsel  to  the  jury 
they  insisted  that  the  evidence  rendered  it 
probable  that  she  was  in  the  City  of  N.  Y..  en 
gaged  in  efforts  to  get  rid  of  her  child,  on  the 
night  when  the  house  was  discovered  to  be  on 
fire. 

In  the  charge  given  to  the  jury,  the  judge 
made  the  following  remarks  upon  the  subject 
of  evidence  of  character  :  "  Character  is  of 
great  weight  in  every  case,  and  requires  par- 
ticular attention  where  the  charge  is  grounded 
292*]  on  circumstantial  evidence.  *It  cre- 
ates a  greater  degree  of  doubt  than  where  the 
prosecution  is  supported  by  direct  evidence. 
In  the  former  case  character  ought  to  be  par- 
ticularly attended  to,  because  the  jury  is  more 
or  less  embarrassed  and  called  upon  to  weigh 
the  case  with  more  scruple  and  doubt  from  the 
very  nature  of  the  evidence.  The  perpetration 
of  the  offense  being  established,  the  atrocity  of 
the  crime  renders  fair  character  and  correct 
general  deportment  of  value,  because  in  such  a 
case  the  probability  of  great  moral  depravity 
is  more  slight.  The  prosecution  has  no  right 
to  go  into  evidence  as  to  general  character,  un- 
less that  subject  is  first  opened  by  evidence  in 
that  regard  on  the  part  of  the  accused.  The 
law  leaves  that  entirely  in  the  hands  of  the  ac- 
cused. If  the  accused  go  into  evidence  of  gen- 
eral character  the  prosecution  may  rebut  it;  and 
it  becomes,  therefore,  material  for  the  jury  to 
inquire  why  it  is,  that  in  so  particular  a  case 
as  this  is — where  there  are  so  many  allegations 
of  atrocious  conduct,  a  case  supported  as  this 
is  by  circumstantial  evidence — that  there  has 
been  no  inquiry  on  the  part  of  the  prisoner  as 
to  general  character.  She  is  proved  to  have 
been  kind  and  affectionate  to  the  deceased, lov- 
ing, kind  and  affectionate  at  home.  So  far  as 
that  goes  as  evidence  of  character.it  is  entitled 
to  weight;  but  whether  it  acquires  an  unfavor- 
able tendency  from  the  absence  of  further  evi- 
dence on  the  subject,  the  jury  are  to  judge.  I 
leave  it  in  your  hands  with  the  single  remark, 
that  character  may  be  of  great  value  to  the  pris- 
oner." The  counsel  for  the  prisoner  excepted 
to  all  that  part  of  the  charge  which  related  to 
to  general  character. 

After  the  jury  had  retired  and  deliberated  for 
a  time,  they  returned  into  court,  without  hav- 
ing agreed,  for  further  instructions  from  the 
judge.  One  of  the  jurors  then  inquired  wheth- 
er the  prosecution  was  not  bound  to  prove  the 
prisoner  to  have  been  in  the  immediate  neigh- 
borhood of  the  house  which  was  burned,  on 
the  night  of  the  fire,  or  whether  the  prisoner 
was  bound  to  show  where  she  was  on  that  night. 
The  bill  of  exceptions  states  that  the  question  of 
the  juror  had  reference  to  the  following  state 
of  facts  proved  on  the  trial,  viz.  :  that  the  fire 
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was  set  to  the  house  of  the  deceased  on  Mon- 
day evening,  and  *that  it  was  proved  [*21)3 
that  on  the  morning  of  that  day  the  prisoner 
had  passed  from  Staten  Island  to  the  City  of 
N.  Y. ;  that  she  was  accustomed  to  go  from  the 
island  to  the  city  on  Saturday  once  a  fortnight 
for  the  purpose  of  bringing  clothes  to  her  son, 
who  resided  in  the  city  ;  that  in  conformity 
with  this  custom  the  Saturday  preceding  the 
fire  would  have  been  her  regular  day  to  come 
to  the  city  ;  but  that  a  violent  storm  on  that 
day  had  led  her,  as  was  usual  in  such  cases,  to 
postpone  the  journey  until  the  Monday  in  ques- 
tion ;  that  it  was  proved  that  she  was  in  the 
City  of  N.  Y.  the  whole  of  that  Monday  until 
about  four  o'clock  in  the  afternoon,  and  that 
the  last  boat  from  N.  Y.  to  Port  Richmond, 
which  latter  place  was  a  quarter  of  a  mile  from 
the  house  which  was  burned,  started  at  half 
past  three  o'clock  P.  M. ;  and  that  the  last  boat 
from  N.  Y.  to  the  Quarantine,  which  was  five 
miles  distant  from  the  said  house,  left  at  a 
quarter  before  five  o'clock  P.  M. ;  that  evidence 
had  been  given  on  the  part  of  the  prosecu- 
tion for  the  purpose  of  showing  that  on  Tues- 
day morning  at  about  half  past  seven.the  pris- 
oner was  seen  coming  on  board  the  Staten 
Island  boat. at  the  Quarantine;  that  no  evidence 
had  been  given,  on  either  side,  as  to  where  the 
prisoner  actually  was  between  four  o'clock  on 
Monday  afternoon  and  sunrise  the  next  morn- 
ing. The  court  charged,  in  answer  to  the  juror's 
question,  that  if  the  testimony  on  the  part  of 
the  prosecution  had  shown  that  the  prisoner 
might  have  been  at  the  scene  of  the  fire  on 
Monday  night,  the  onus  was  cast  upon  her  to 
get  rid  of  her  suspicion  which  thus  attached  to 
her,  or  to  show  where  she  was  on  Monday 
night ;  that  in  this  respect  the  burden  did  not 
rest  on  the  prosecution;  but  that  there  was  evi- 
dence enough  to  cast  a  suspicion  upon  the 
prisoner,  and  to  entitle  them  to  call  upon  her 
to  show  where  she  was  on  that  night.  The 
prisoner's  counsel  requested  the  court  to  charge 
the  affirmative  of  the  first  proposition  contained 
in  the  juror's  question,  but  the  court  declined 
so  to  charge.  Exceptions  were  taken  on  be- 
half of  the  prisoner  to  the  refusal  to  charge, 
and  to  the  charge  actually  given.  The  bill  of 
exceptions  did  not  profess  to  set  forth  the  whole 
or  any  considerable  part  of  the  testimony  given 
on  the  trial,  but  only  so  much  as  related  to  the 
exceptions  taken. 

* Messrs.  Clinton  De  Witt  and  D.  [*294 
Graham,  Jr.,  for  the  prisoner.  1.  The  judge 
erred  in  his  decision,  upon  the  admissibility  of 
evidence,  and  in  his  charges  and  refusals  to 
charge  as  requested,  upon  the  trial  of  each  of 
the  challenges  mentioned  in  the  bill  of  excep- 
tions. Where  the  challenge  is  one  to  the  favor, 
for  bias,  the  only  question  is  one  of  fact  for 
the  triers,  whether  the  mind  of  the  juror  is 
biassed  for  or  against  the  prisoner.  The  law 
does  not  define  the  degree  of  bias  which  dis- 
qualifies, nor  the  source  from  which  it  must 
be  derived.  A  hypothetical  opinion  disquali- 
fies, if  the  crime  is  one  the  proof  of  which  de- 
pends upon  circumstances.  If  the  juror  has 
heard  the  alleged  circumstances  and  has  made 
up  his  mind  that  if  true,  they  prove  the  pris- 
oner guilty,  he  is  not  indifferent.  Such  an 
opinion  is  even  more  dangerous  to  the  prison- 
er than  one  which  assumes  to  pass  upon  the 
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facts,  for  the  circumstances  being  usually  de- 
rived from  published  accounts  of  the  evidence, 
will  generally  be  confirmed  by  the  trial,  and 
then  the  pride  of  opinion  natural  to  every  man 
is  embarked  in  the  effort  to  sustain  his  con- 
clusion. If  part  of  the  assumed  facts  are 
proved,  the  juror  will  be  apt  to  adhere  to  his 
opinion,  and  he  will  listen  more  favorably  to 
evidence  tending  to  sustain  his  conclusion, 
than  to  that  of  a  contrary  character.  It  is  the 
•conclusion  which  renders  the  juror  unsafe.  It 
often  happens  that  men  cannot  clearly  explain 
their  own  mental  operations,  and  where  it  is 
found  that  a  juror  has  in  any  way  arrived  at  a 
conclusion  unfavorable  to  the  prisoner,  he 
ought  not  to  be  allowed  to  explain  it  away  by 
alleging  that  it  was  based  upon  an  hypothesis. 
The  case  of  Durett  v.  Mosher,  8  Johns.,  445, 
was  not  one  depending  upon  circumstances, 
and  the  opinion  of  the  juror  which  was  held 
not  to  disqualify,  was  of  a  different  character 
from  those  under  consideration.  What  he  had 
said  was  that  if  the  reports  of  the  neighbors 
were  correct  the  defendant  was  wrong  and  the 
plaintiff  was  right.  It  was  no  more  than  say- 
ing that  the  reports  were  favorable  to  the 
plaintiff.  In  Exparte  Vermilyea,  6  Cow.,  557, 
the  juror  declared  himself  free  from  bias  and 
partiality,  and  believed  he  could  give  a  verdict 
according  to  the  evidence;  but  he  notwithstand- 
ing declared  that  if  the  evidence  should  corre- 
295*  J  spond*with  that  on  a  f  ormerjtrial,  which 
he  had  heard  given,  he  should  certainly  find  the 
•defendants  guilty.  He  was  held  incompetent; 
and  yet  the  opinion  was  hypothetical.  So  in 
People  v.  Mather,  4  Wend.,  229, where  the  juror 
stated  that  if  the  circumstances  upon  which 
his  opinion  was  founded  should  not  be  sup- 
ported by  proof,  his  unfavorable  opinion  would 
be  removed.  See,  also,  State  v.  Benton,  2  Dev. 
&  B.,  196-224;  11  Leigh  (Va.),  667;  Rogers  v. 
Rogers,  14  Wend.,  131;  7  Mon.  (Ky.),  Appen- 
dix, 667;  Queen  v.  Hepburn,  7  Cr.,  297;  Dane, 
Abr.,  334;  Ryland,  Cr.  Cir.  Comp.,  117.  In 
the  case  cited  from  Devereux  &  Battle,  it  is 
•distinctly  determined  that  an  opinion  imper- 
fectly formed,  or  one  merely  hypothetical,  may 
be  urged  by  way  of  challenge  to  the  favor, 
and  may  be  allowed  or  disallowed  by  the  triers; 
and  the  case  in  Leigh  holds  that  a  faint  opin- 
ion is  evidence  of  bias.  Where  the  challenge, 
as  in  this  case,  is  to  the  favor,  for  bias,  and  the 
juror  is  examined  as  a  witness,  any  question 
tending  to  elicit  his  precise  state  of  mind  is 
competent.  The  challenger  has  a  right  to  a 
thorough  investigation  of  the  matter.  Bias, 
like  fraud,  depends  upon  all  the  features  of 
the  case,  and  it  is  not  necessary  that  each  ques- 
tion should  call  for  the  main  fact  to  be  estab- 
lished, or  that  each  answer  should  in  itself 
disclose  a  ca.se  of  disqualification.  1  Robert- 
son (Va.),  736.  opinion  at  742,  is  a  conclusive 
authority  upon  this  point.  The  juror  said  he 
had  formed  no  opinion,  and  was  then  inquired 
of  whether  he  had  not  conversed  much  about 
the  case,  and  the  question  being  objected  to 
was  excluded  by  the  court  below.  The  Court 
of  Appeals  held  the  decision  to  be  palpably  er- 
roneous. The  ruling  of  the  judge  upon  these 
challenges  assumed  that  no  objection  except 
Midi  as  amounted  to  principal  cause  of  chal- 
lenge could  be  considered  by  the  triers.  But 
the  distinction  between  a  challenge  for  prin 


cipal  cause  and  one  to  the  favor  is  broad  and 
obvious.  It  is  distinctly  recognized  in  Ry- 
land, Cr.  Cir.  Comp.,  in  the  case  in  Devereux 
&  Battle,  cited,  and  by  Cowen.  J.,  in  People  v. 
Rathbun,  21  Wend.,  542. 

It  may  be  objected  that  the  prisoner  excluded 
the  improper  *jurorby  means  of  per-  [*296 
emptory  challenges,  without  exhausting  those 
allowed  her  by  law.  The  fact  is  true  except 
as  to  Coon  and  McColgan,  who  were  sworn  as 
jurors.  Upon  the  trial  of  the  challenges  against 
the  last  named  jurors,  as  well  as  in  the  other 
cases,  erroneous  decisions  were  made.  But  the 
prisoner  is  entitled  to  the  benefit  of  her  excep- 
tions taken  upon  the  trial  of  the  challenges 
against  the  others.  Upon  a  case,  the  court 
may  overlook  many  things  which  would  be 
fatal  upon  a  bill  of  exceptions.  An  applica- 
tion for  a  new  trial  upon  a  case  is  addressed  to 
the  discretion  of  the  court,  and  in  many  cases, 
as  in  vindictive  actions,  in  cases  where  the 
damages  are  nominal,  and  where  the  defense, 
though  legal,  is  odious,  a  new  trial  will  be  re- 
fused though  the  verdict  was  against  law  and 
evidence.  But  where  the  question  arises  upon 
error,  or  is  brought  up  by  bill  of  exceptions, 
the  injured  party  may  require,  ex  debito  justi- 
fies, that  the  error  be  corrected.  Herrick  v. 
Stover.  5  Wend.,  580-587;  Bk.  v.  Whinfield,  24 
Id.,  427;  Norton  v.  Hendershot,  1  Hill,  118;  Coles 
v.  Marquand,  2  Id.,  447;  Myers  v.  Malcomb,  6 
Id.,  296,  and  n.;  Haine  v.  Davey,  4  Ad.  &  Ell., 
892;  Cameron  v.  Irwin,  5  Hill,  272;  Mansfield  v. 
Wheeler,  23  Wend.,  79.  The  prisoner  received 
a  legal  prejudice  by  being  compelled  to  use  her 
peremptory  challenges  for  purposes  for  which 
they  were  not  intended.  Such  challenges  are 
not  allowed  for  the  purpose  of  correcting  the 
opinion  of  the  court  upon  challenges  for  cause. 
They  are  given  by  the  abundant  humanity  of 
the  law  to  enable  a  prisoner  to  get  rid  of  a 
juror  who  is  obnoxious  to  her,  but  against 
whom  there  may  be  no  legal  exception.  4  Bl. 
Com.,  353;  2  Dev.  &  B.,  205;  4  Ohio,  350. 
Suppose  the  court  to  decide  in  the  outset  that 
a  prisoner  should  have  but  ten  peremptory 
challenges,  no  one  could  doubt  but  that  such 
holding  would  be  erroneous,  and  yet  it  is  said 
that  the  prisoner  has  no  remedy  for  being  com- 
pelled to  waste  her  peremptory  challenges  in 
excluding  jurors  challenged  for  adequate  cause. 
Prudent  counsel  would  advise  a  prisoner  to 
husband  his  peremptory  challenges,  and  the 
being  illegally  compelled  to  use  one  is  a  legal 
prejudice.  Here  we  were  obliged  to  be  more 
sparing  in  the  use  of  those  which  remained, 
for  we  could  not  know  what  *occasion  [*297 
there  might  be  to  use  them.  The  case  of  State 
v.  Arthur,  2  Dev.,  217,  was  an  application  for 
a  new  trial  addressed  to  the  discretion  of  the 
court,  and  is  not  an  authority  against  us.  [The 
counsel  here  examined  the  several  decisions 
made  by  the  judge  to  show  that  he  erred  upon 
the  trial  of  each  of  the  challenges.]  Two  of 
the  challenged  jurors  actually  sat  upon  the 
jury;  and  if  the  court  should  be  against  us  as 
to  those  which  were  peremptorily  challenged, 
the  exceptions  are  well  taken  in  these  two  cases, 
where  errors  of  the  same  character  were  com- 
mitted. 

2.  The  judge  erred  in  overruling  the  ques- 
tion put  by  the  counsel  for  the  prisoner  on 
the  cross  examination  of  one  of  the  medical 
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witnesses.  The  witness  was  a  person  of  skill, 
and  as  such  had  been  examined  by  the  prose- 
cution, and  the  prisoner  had  a  right  to  his 
opinion.  It  was  at  all  events  a  fair  matter  for 
cross-examination.  Oibsonv.  Williams,  4 Wend., 
820;  Ins.  Co.  v.  Cotheal,  7  Id.,  72. 

3.  The  judge  erred  in  admitting  evidence  of 
the  independent  acts  of  the  witness,  George 
W.  Houseman,  in  the  absence  of  the  prisoner. 
This  testimony  was  introduced  with  a  view  to 
show   that  the  witness  acted  as  though  im- 
pressed with  a  belief  that  the  prisoner  was 
guilty.     If  the  court  should  be  unable  to  see 
how  the  acts  proved  were  material,  still  they 
may  have  been,  and  upon  a  bill  of  exceptions 
the  admission  of  them  was  fatal. 

4.  The  question  put  to  Sarah  Wampole  was 
improperly  overruled.     Queen's  case,  2  Brod. 
&  B.,  313;  Brown  v.  KimbaU,  25  Wend.,  267; 
1  Phil.  Ev.,  293,  294.     The  prisoner's  counsel 
had  a  right  in  the  way  proposed  by  the  ques- 
tion to  call  the  attention  of  the  witness  to  her 
former  testimony  with  a  view  to  have  her 
change  it  if  she  was  at  first  mistaken,  and  also 
for  the  purpose  of  laying  a  foundation  to  con- 
tradict her  if  she  persisted.     The  declaration 
in  the  former  part  of  her  testimony  that  her 
evidence  before  was  the  same  as  at  this  time, 
referred  in  a  general  way  to  her  whole  evi- 
dence, and  not  to  this  particular  point.     The 
bill  of  exceptions  states  that  the  testimony  was 
material  and  pertinent.     This  statement  was 
inserted  to  avoid  the  necessity  of  a  detail  of  the 
facts  showing  it  to  be  so. 

298*]  5.  *In  the  remarks  of  the  judge  in 
his  charge  on  the  subject  of  character,  we 
complain  of  two  propositions  laid  down  by 
him  :  1.  That  it  was  material  for  the  jury  to 
inquire  why  the  prisoner  had  given  no  evi- 
dence on  the  subject  of  general  character;  and 
2.  That  the  jury  were  to  judge  whether  the 
evidence  which  she  did  give  of  a  kind  and  af- 
fectionate disposition  on  her  part,  did  not  ac- 
quire an  unfavorable  tendency  from  the  ab- 
sence of  further  evidence  on  the  subject  of 
character.  The  rule  upon  this  subject  we  con- 
sider settled  in  this  court  and  in  the  Court  for 
the  Correction  of  Errors.  People  v.  White,  [for 
forgery]  14  Wend.,  Ill;  Same  v.  Same,  [for 
murder]  22  Id.,  167;  S.  C.  in  error,  24  Id.,  520. 
In  the  last  case,  the  opinion  of  Senator  Dixon 
at  p.  546,  of  Senator  Edwards  at  p.  554,  of 
Senator  Furman  at  p.  559,  of  Senator  Root  at 
p.  560,  of  Senator  Verplanck  at  p.  573,  and 
of  Senator  Wager  at  p.  584,  confirmed  by  the 
judgment  of  the  court,  are  entirely  conclusive. 
It  was  clearly  erroneous  in  the  judge  to  say  that 
the  testimony  of  a  kind  and  affectionate  dis- 
position, which  the  prisoner  actually  did  give, 
became  unfavorable  in  its  tendency  from  the 
absence  of  evidence  of  general  character. 
Upon  a  charge  of  murder,  no  evidence  of 
character  or  of  temper  could  so  strongly  repel 
the  accusation  as  proof  of  a  kind,  humane  and 
tender  disposition.  In  reference  to  such  a 
charge,  proof  of  general  good  moral  charac- 
ter should  have  little  or  no  weight.  It  is  en- 
titled to  none  except  in  a  doubtful  case,  and  in 
such  a  case  the  rule,  in  murder,  is  to  acquit, 
whether  there  is  evidence  of  good  character  or 
not.  The  law  presumes  good  character,  but 
the  remark  of  the  judge  destroyed  that  pre- 
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sumption.    1  Phil.  Ev.,  177;  2  Id.,  459;  Cowen 
&  H.  Notes.  459,  460. 

6.  The  judge  erred  in  directing  the  jury 
that  if  the  testimony  on  the  part  of  the  prosecu- 
tion had  shown  that  the  prisoner  might  have 
been  at  the  scene  of  the  fire  on  Monday  night, 
the  onus  was  cast  on  her  to  get  rid  of  the  sus- 
picion which  thus  attached  to  her  to  show 
where  she  was  on  that  night ;  that  in  this  re- 
spect the  burden  did  not  rest  on  the  prosecu- 
tion ;  but  that  there  was  evidence  enough  to- 
throw  a  suspicion  upon  the  prisoner,  and  en- 
title them  to  call  upon  her  to  show  where  she 
was  that  *night.  The  fact  of  the  burn-  [*29J» 
ing  of  the  house  was  only  material  because  it 
raised  a  presumption  that  the  person  who  set 
the  fire  was  the  murderer  and  did  so  to  conceal 
the  crime.  To  make  this  bear  upon  the  prisoner, 
it  should  have  been  distinctly  proved  that  she 
was  there;  other  wise  it  would  be  a  presumption 
upon  a  presumption.  1  Phil.  Ev.,  167;  1  Stark. 
Ev.,  3d  Lond.  ed.,  271.  The  presumption  of  a 
fact  is  the  inferring  of  that  fact  from  other  facta 
that  are  known.  King  v.  Burdett,  4  B.  &  Aid., 
140-149,  per  Ld.  Tenderden.  The  argument 
presented  by  the  charge  may  be  stated  in  this 
form.  The  firing  of  the  house  afforded  a  sus- 
picion that  the  person  who  did  it  committed 
the  murder  ;  no  person  who  was  not  there 
could  have  done  it ;  the  prisoner  might  have 
been  there,  and  therefore  might  have  set  the 
fire;  and  as  there  is  suspicion  attached  to  her, 
she  must  show  that  she  was  not  there,  and 
could  not  have  set  the  house  on  fire. 

Messrs.  Lott  C.  Clark,  District  Atty.  of 
Richmond  Co.,  and  J.  R.  Whiting,  for  the 
people. 

1.  It  is  preposterous  to  say  that  there  can  be 
an  opinion  without  any  belief  of  the  facts  on 
which  it  is  based.  It  is  in  truth  no  opinion;  it 
is  but  a  speculation,  and  creates  no  disquali- 
fication. In  England  it  is  not  conclusive  evi- 
dence of  bias  that  a  juror  has  formed  an  opin- 
ion upon  facts  and  circumstances  with  which 
he  had  become  acquainted;  but  the  courts  in 
this  country  have  gone  somewhat  further,  and 
perhaps  the  rule  may  be  considered  established 
here,  that  a  juror  must  be  excluded  where  he 
has  formed  an  opinion  from  reports;  but  cred- 
it must  be  given  to  the  reports,  or  no  opinion 
can  result  from  having  heard  them.  The  judge 
was  not  asked  to  charge  as  to  ill-will  or  a  bad 
state  of  feeling  toward  the  prisoner.  Nothing 
of  that  sort  was  pretended.  The  bias  wa» 
sought  to  be  derived  solely  from  opinions 
respecting  the  prisoner's  guilt.  Now  the  law 
makes  no  distinction  between  an  impression 
and  a  decided  opinion.  The  only  state  of  mind 
which  is  recognized  as  affecting  in  any  meas- 
ure a  juror's  competency,  is  a  decided  opinion 
— a  conclusion  based  upon  facts  believed  to 
exist.  It  was  so  held  in  Ex*parte  Ver-  [*3OO 
mttyea,  6  Cow.,  555-fi65.  It  is  likewise  estab- 
lished in  that  case  that  the  facts  "and  circum- 
stances upon  which  the  juror's  opinion  is  based 
must  be  known  to  the  juror,  or  he  must  have 
heard  them  from  some  person  having  a  personal 
knowledge  of  them.  In  the  manuscript  opin- 
ion of  Judge  Spencer,  referred  to  in  Ex  parte 
Vermilyea,  it  is  held  that  if  the  opinions  of  the 
jurors  were  formed  on  mere  rumors  or  reports, 
such  opinions  did  not  disqualify.  The  fallacy 
of  the  argument  on  the  other  side  consists  in 
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calling  such  an  impression  an  opinion.  Sup- 
pose we  read  in  a  newspaper  that  a  man  has 
been  found  murdered,  and  that  another  was 
found  near  the  body  under  strong  circum- 
stances of  suspicion  ;  we  naturally  think  it 
quite  probable  that  he  is  guilty;  but  this  does 
not  amount  to  a  bias.  It  is  not  an  opinion  in 
any  just  sense  of  the  term.  The  case  of  Peo- 
ple v.  Mather,  4  Wend.,  229,  has  been  a  great 
impediment  in  the  administration  of  justice, 
owing  to  a  misapprehension  as  to  its  effect. 
The  impressions  of  Martin,  the  challenged  ju- 
ror, amounted  to  a  fixed  opinion,  and  he  had  a 
present  definite  belief  in  the  prisoner's  guilt  ; 
and  such  was  Mr.  J.  Marcy's  conclusion  from 
the  evidence.  If  the  doctrine  is  advanced  in 
that  case  that  a  hypothetical  opinion  disquali- 
fies, it  is  obiter  ;  that  question  did  not  arise  in 
the  case.  Prior  to  the  decision  of  that  case, 
the  doctrine  went  no  further  that  to  disqualify 
a  juror  who  had  formed  a  definite  opinion  from 
personal  knowledge,  or  from  the  information 
of  those  who  knew  the  facts,  and  that  case 
only  extends  the  rule  so  far  as  to  admit  that 
the  information  upon  which  the  opinion  is 
based  may  be  from  rumors  and  newspaper  re- 
ports. In  respect  to  the  intensity  of  the  opin- 
ion, it  leaves  the  law  where  it  stood  before. 
[The  counsel  here  examined  the  several  decis- 
ions made  by  the  circuit  judge,  and  maintained 
that  they  were  in  accordance  with  legal  prin- 
ciples.] 

All  the  jurors  who  were  found  indifferent  by 
the  triers  were  challenged  peremptorily,  ex- 
cept Coon  and  McColgan.  As  to  those  so  chal- 
lenged and  excluded,  no  question  can  arise. 
The  points  raised  upon  the  challenges  to  these 
persons  are  not  legally  in  the  case.  State  v. 
Arthur,  2  Dev.,  217;  People  v.  Ransom,  7 
3O1*]  *  Wend.,  417.  The  prisoner  was  not 
prejudiced  by  any  error  in  respect  to  the  chal- 
lenges of  these  jurors  for  cause,  unless  in  get- 
ling  rid  of  them  she  lost  peremptory  chal- 
lenges which  she  needed;  but  it  is  shown  that 
after  the  jury  were  impaneled,  she  had  per- 
emptory challenges  remaining.  We  also  insist 
that,  as  to  the  two  jurors  who  finally  sat  on  the 
trial,  it  must  be  considered  that  the  prisoner 
approved  of  and  accepted  them  ;  for  although 
she  had  seven  peremptory  challenges  left  she 
forbore  to  use  them  to  exclude  these  jurors. 

A  bill  of  exceptions  does  not  properly  bring 
up  for  review  the  questions  which  have  been 
so  far  discussed. 

2.  The  question  put  to  the  physician  was  in 
no  respect  a  scientific  one.  The  reason  which 
had  been  given  for  believing  that  the  deceased 
was  dead  prior  to  the  burning,  was  one  which 
one  intelligent  man  could  give  and  appreciate 
as  well  as  another.  The  question  proposed  to 
be  put  was  not,  therefore,  admissible  within 
the  case  of  Oibton  v.  Williams,  cited  by  the 
prisoner's  counsel.  Bee,  also.  People  v.  Rath- 
bun,  21  Wend..  548. 

8.  The  witness,  G.  W.  Houseman,  is  pre- 
sumed from  his  situation,  being  a  brother  of 
the  prisoner,  to  be  biassed  against  the  prosecu- 
tion. The  counsel  for  the  people  had,  there- 
fore, a  right  to  cross  examine  him,  and  such 
was  the  character  of  the  questions  which  were 
objected  to.  Besides,  the  testimony  objected 
to  was  entirely  immaterial.  Again;  those  por- 
tions of  his  testimony  which  are  called  his  in- 
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dependent  acts  were  necessarily  called  out  as 
connecting  links  between  the  different  parts  of 
his  evidence  which  are  conceded  to  have  been 
admissible.  He  saw  and  observed  the  conduct 
and  heard  the  declarations  of  the  prisoner  at 
intervals,  at  different  times  and  places;  and  a 
brief  narrative  of  his  movements  and  conduct, 
so  as  to  bring  out  in  a  connected  manner  what 
he  saw  and  heard  from  her,  was  proper. 
There  was  another  point  of  view  in  which 
the  prosecution  had  a  right  to  inquire  as  to 
prisoner's  giving  the  witness  medicine.  If  at 
this  period  of  time,  when  he  was  investigating 
the  circumstances  of  the  murder  of  his  wife, 
she  had  designedly  made  him  sick,  or  poisoned 
him,  it  would  have  a  strong  bearing  upon  the 
principal  charge.  The  prosecution  had  a  right 
to  prove  this  by  *him  if  they  could ;  and  [*3O2 
there  was  an  obvious  motive  on  their  part  for 
approaching  the  subject  in  the  way  they  did, 
instead  of  inquiring  directly. 

4.  The  ruling  of  the  court  respecting  Mrs. 
Wampole's  testimony    was    unobjectionable. 
Before  the  question  which  the  judge  overruled 
was  proposed,  she  had  testified  to  all  which 
was  necessary  to  enable  the  prisoner  to  give 
evidence  to  contradict  her.     Her  attention  had 
been  called  to  her  former  testimony  as  the  rule 
requires.  But  the  rule  referred  to  only  applies 
to  loose,  casual,  out-of-door  statements,    and 
not  to  deliberate  testimony  in  court.     In  the 
latter  case  a  witness  may,  upon  the  reason  of 
the  thing,  be  contradicted  without  being  ques- 
tioned concerning  it.     Even  if  the  judge  did 
err  in  this,  the  prisoner  cannot  avail  herself 
of  it,  as  she  did  not  follow  it  up  by  offering 
evidence  in  contradiction.     Unless  it  appear 
that  she  had  such  evidence,  she  cannot  be  said 
to  have  been  injured.     But  a  complete  answer 
to  the  whole  matter  is,  that  there  was  no  dif- 
ference between  what  she  then  testified  to  and 
the  evidence  which  the  question  supposes  she 
had  before  given. 

5.  There  was  no  error  in  the  judge's  remarks 
on  the  subject  of  character.    It  is  true  the  rule 
is  that  this  subject  cannot  be  opened  unless  the 
accused  commences;  but  respectable  writers  on 
evidence  have  maintained  that,  upon  principle, 
the  inquiry  should  be  equally  open  to  both 
parties.     In   this  case  the  prisoner's  counsel 
found  it  necessary  to  avow  that,  upon  the  night 
of  the  fire,  she  was  absent  in  the  City  of  N.  Y ., 
engaged  in  efforts  to  get  rid  of  the  child  with 
which  she  was  pregnant;  and  it  is  fair  to  infer 
that  the  reason  why  she  did  not  attempt  to  prove 
good  character  was,  that  it  would  rebut  the 
presumption  as  to  her  being  engaged  in  that 
manner  on  Monday  night;  and  the  judge  may 
be  supposed  to  have  referred  to  that  view  of 
the  case.     It  was,  therefore,  only  a  commen- 
tary upon  the  facts  with  a  view  to  test  the 
truth  of  the  pretense  as  to  her  engagements  on 
Monday  night.     Such  remarks  are  not  the  sub- 
ject of  an  exception  and  cannot  be  reviewed. 
People  v.  White,  14  Wend..  111-116.  and  ca*ea 
cited  on  the  last  page  of  that  case;  Jackson  v. 
Timmerman,  12 Id.,  801;  People  v.  Rathbun.  21 
*Id.,  550;  People  v.  Hayne*,  11  Id.,  562.  [*3O3 
The  judge  was  entirely  correct  in  what  he  said 
as  to  the  weight  which  good  character  ought 
to  have  when  offered  by  a  prisoner.     Cowen  & 
H.Notet,  459.  n.842;  Com.v. Hardy,  2  Mass.  .817. 
Can  it  have  been  wrong  in  him  to  advise  the 
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jury  of  a  well  settled  rule  of  evidence?  She 
did  give  evidence  relating  to  character,  but  not 
coming  up  to  the  rule;  and  that  afforded  a  le- 
gitimate inference  that  she  could  not  consist- 
ently with  the  truth  give  the  other  and  better 
evidence.  Cowen  &  H.  Notes,  810,  811;  1 
Stark.  Ev.,  35-53;  3  Id.,  1253.  This  question 
has  not,  as  is  contended  on  the  other  side,  been 
determined  in  the  Court  of  Errors.  In  the  case 
of  People  v.  White,  in  error,  24  Wend.,  520,  the 
Chancellor,  at  page  538,  was  clearly  of  opinion 
that  a  remark  similar  to  that  made  by  the  judge 
in  this  case  was  quite  correct;  and  such  may, 
for  anything  which  appears,  have  been  the 
opinion  of  a  majority  of  the  court. 

6.  The  judge's  answer  to  the  inquiry  of  the 
juror  was  not  erroneous.  He  assumes  that  the 
jury  might  come  to  the  conclusion  that  the 
prisoner  was  on  the  Island,  and  was  likely 
enough  to  have  been  at  the  house  when  the  fire 
was  set;  and  this  was  warranted  by  the  evi- 
dence. But  we  say  that  the  question  and  the 
charge  given  upon  it  were  entirely  immaterial. 
It  is  not  shown  that  the  fire  bad  any  thing  to  do 
with  the  murder.  There  is  nothing  in  the  bill 
of  exceptions  to  show  that  her  being  at  the 
house  which  was  burned  tended  to  prove  her 
guilty  of  the  offense  for  which  she  was  in- 
dicted. But  the  proposition  laid  down  by  the 
judge  was  correct.  In  Archibald  Hamilton 
Rowan's  case,  tried  at  Dublin  in  1794,  Pamph., 
pp.  83,  145,  one  question  was  whether  the  de- 
fendant was  at  a  particular  meeting;  but  that 
was  only  a  circumstance  in  the  case,  and  not 
the  body  of  the  offense  charged.  The  court  in 
that  case  instructed  the  jury,  that  the  defend- 
ant's omission  to  show  where  he  was  at  the 
time  of  the  meeting,  furnished  a  volume  of  evi- 
dence against  him.  Finally,  everything  which 
the  judge  said  in  answer  to  the  question  of  the 
juror  was  merely  a  commentary  upon  the  evi- 
dence, and  as  has  been  shown,  cannot  be  re- 
viewed upon  a  bill  of  exceptions. 

3O4*]    *By  the  Court,  Beardsley,  J.     The 

prisoner  was  indicted  in  the  County  of  Rich- 
mond for  the  alleged  murder  of  one  Emeline 
Houseman,  and  was  tried  on  that  indictment 
at  a  late  Circuit  Court  held  in  the  City  and 
County  of  N.  Y.,  and  found  guilty.  On  the 
trial  various  exceptions  were  taken  by  the  pris- 
oner's counsel,  upon  points  of  law  which  arose 
and  were  decided  by  the  circuit  judge.  These 
exceptions  have  been  fully  and  ably  argued 
and  have  been  examined  and  considered  with 
that  care  and  attention  which  such  a  case  must 
ever  demand,  and  with  that  solicitude  and 
anxiety  to  arrive  at  a  correct  result  which  the 
situation  of  the  prisoner  and  the  cause  of  pub- 
lic justice  cannot  fail  to  inspire.  I  have  thus 
been  brought  to  a  conclusion  upon  the  motion 
for  a  new  trial,  satisfactory  to  my  own  mind, 
and  which  is  believed  to  be  in  accordance  with 
well  settled  legal  principles;  and  I  will  pro- 
ceed to  state  the  views  which  seem  to  me  ap- 
propriate to  the  questions  raised,  and  the  result 
at  which  I  have  arrived. 

The  only  points  made,  arise  on  a  bill  of  ex- 
ceptions and,  consequently,  are  mere  questions 
of  law.  Some  of  these  questions  grew  out  of 
challenges  to  persons  drawn  as  jurors;  others 
are  founded  on  the  supposed  illegal  admission 
or  rejection  of  evidence,  and  others  upon  the 
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instructions  of  the  judge  to  the  jury,  and  his 
refusal  to  give  such  instructions  as  were  asked. 
I  will  examine  these  questions  separately. 

1.  The  law  upon  the  general  subject  of  the 
challenge  of  jurors,  presents  an  extensive  field 
for  research,  but  which  it  is  quite  unnecessary, 
in  this  case,  fully  to  explore.  Here  was  no 
challenge  to  the  array  by  either  party,  nor  did 
the  prisoner  interpose  a  single  challenge  to  a 
juror  for  principal  cause.  All  the  challenges, 
on  her  part,  were  to  the  polls  for  favor,  and  it 
is  the  law  applicable  to  such  challenges  which 
is  here  particularly  in  question. 

A  principal  cause  of  challenge  to  a  juror 
"carries,  with  it,  prima  facie,  evident  marks  of 
suspicion,  either  of  malice  or  favor,"  and  is 
sufficient  of  itself  to  exclude  the  juror,  without 
leaving  anything  to  the  conscience  or  discre- 
tion of  triers  or  of  the  court.  Where,  there- 
fore, the  fact  alleged  as  ground  for  a  prin- 
cipal *challenge,  is  found  to  be  true,  [*3O5 
and  is  such  as  to  raise  the  legal  presumption  of 
bias,  the  court  has  no  discretion  to  admit  or  re- 
ject the  juror,  but  is  bound  ex  debito  justitice  to 
set  him  aside.  3  Bl.  Com.,  363;  1  Inst.,  156  b, 
157  a;  1  Trials  per  Pais,  178.  Challenges  to 
the  polls  for  principal  cause,  should  be  entered 
on  the  record,  so  that  questions  of  law  arising 
thereupon,  may  be  reviewed  by  writ  of  error 
or  otherwise  as  the  case  may  require.  Ex  parte 
Vermilyea,  6  Cow.,  555;  People  v.  Vermttyea,  7 
Id.,  108;  Same  v.  Mather,  4  Wend.,  239;  Same 
v.  Rathbun,  21  Id.,  545,  546.  But  the  challenges 
in  this  case  were  for  favor,  and  not  for  princi- 
pal cause.  "The  challenge  to  the  polls'for  fa- 
vor, is  of  the  same  nature  with  the  principal 
challenge  propter  affectum,  but  of  an  inferior 
degree.  The  general  rule  of  law  is  that  the  ju- 
ror should  be  indifferent;  and  if  it  appear 
probable  that  he  is  not  so,  this  may  be  made 
the  subject  of  challenge  either  principal  or  to 
the  favor,  according  to  the  degree  of  probabil- 
ity of  his  being  biased."  1  Cow.,  436,  n.  Now 
the  causes  of  favor,  as  is  said  by  Ld.  Coke, 
"are  infinite;"  and  where  that  which  is  alleged 
does  not,  in  judgment  of  law,  imply  a  disqual- 
ifying bias,  it  must  be  left  to  the  conscience 
and  discretion  of  the  triers,  upon  hearing  the 
evidence,  to  find  the  juror  favorable  or  not 
favorable.  The  question  for  the  triers  is  wheth- 
er the  juror  is,  as  he  assuredly  should  be,  al- 
together indifferent,  and  if  they  find  he  is  not, 
it  is  their  duty  to  reject  him.  1  Inst.,  157  b;  1 
Chit.  Cr.  L.,  544,  549,  4th  Am.  ed.;  1  Trials 
per  Pais,  195. 

If  the  prosecutor  of  an  indictment  has  been 
lately  entertained  at  the  house  of  the  juror,  this 
is  cause  of  challenge  to  the  favor.  1  Vent.,  309; 
3  Salk.,  81;  Trials  per  Paw,  194,  204. 

That  the  juror  is  a  fellow  servant  with  a 
party  to  the  suit,  goes  to  the  favor.  1  Chit.  Cr. 
L.,  544;  1  Inst.,  157  b;  1  Trials  per  Pais.  195. 

Actions  pending  between  the  juror  and  the 
party  challenging,  which  imply  malice,  ill-will 
or  revenge,  as  slander,  assault  and  battery  or 
the  like,  are  causes  of  principal  challenge, 
otherwise  they  are  but  to  the  favor.  1  Inst., 
157  b;  1  Trials  per  Pais,  *188, 194.  The  [*3O6 
Earl  of  Shrewsbury's  case,  Bulst.,  pt.  1,  p.  10. 

That  a  party  is  tenant  to  the  juror  goes  to  the 
favor;  and  so  does  the  fact  that  the  juror  is  in- 
debted to  the  party.  Jenk.  Cent.,  141;  Vin. 
Abr.,  Trial,  G,  d,  17;  OdeU  v.  Tyrrell,  Bulst., 
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pt.  1,  p.  20.  On  this  principle  a  person  who 
had  indorsed  a  note  to  a  bank,  was  held  by 
triers  not  to  be  an  indifferent  juror,  in  an  ac- 
tion to  which  the  bank  was  a  party.  In  re- 
viewing and  deciding  that  case,  this  court  said, 
"The  general  rule  is  that  jurors  must  be  omni 
exceptions  majores.  The  application  of  this  rule 
to  each  particular  case,  where  the  partiality  is 
not  apparent,  must  be  left  to  the  sound  discre- 
tion of  the  triers.  3  Bac.  Abr.,  765.  The  opin- 
ion of  the  court  was  on  the  admissibility  not 
on  the  sufficiency  of  the  evidence.  They  ex- 
pressed no  opinion  to  the  triers.  Although  I 
am  not  prepared  to  say  that  the  single  circum 
stance  of  being  an  indorser  of  a  note  in  a  bank, 
would  of  itself  support  a  challenge  to  the  fa- 
vor, yet  it  is  easy  to  imagine  that  an  indorser 
may  have  a  strong  bias  on  his  mind.  The  pa- 
per may  have  been  discounted  for  his  benefit, 
he  may  have  received  particular  favor  from  the 
bank,  or  the  maker  may  have  failed,  and  the 
indorser,  without  indulgence,  may  be  injured, 
if  not  ruined.  May  not  circumstances  like  these 
make  an  impression  on  the  mind  of  a  juror  and 
justify  his  exclusion?"  Bk.  v.  Smith,  19  Johns., 
115,  119.  "Challenges  to  the  favor,"  as  was 
observed  by  the  late  Judge  Gaston,  of  N.  C., 
"are  where  the  matters  shown  do  not,  perse, 
demonstrate  unindifference,  and  therefore  war- 
rant it  as  a  judgment  of  the  law,  but  only  ex- 
cite a  suspicion  thereof,  and  leave  it  as  a  mat- 
ter of  fact  to  be  found  or  not  found,  by  the 
triers,  upon  the  evidence."  "And,"  he  adds, 
"it  seemeth  to  us  that  an  opinion,  fully  made 
up  and  expressed,  against  either  of  the  parties, 
on  the  subject-matter  of  the  cause  to  be  tried, 
whether  in  civil  or  criminal  cases,  is  a  good 
cause  of  principal  challenge;  but  that  an  opin- 
ion imperfectly  formed,  or  an  opinion  merely 
hypothetical,  that  is  to  say,  founded  on  the 
supposition  that  facts  are  as  they  have  been 
represented  or  assumed  to  be,  do  not  constitute 
3O7*]  a  *cause  of  principal  challenge,  al- 
though they  may  be  urged  by  way  of  chal- 
lenge to  the  favor,  which  is  to  be  allowed  or 
disallowed,  as  the  triers  may  find  the  fact  of 
favor  or  indifferency."  State  v.  Benton,  2  Dev. 
&B..212.  213. 

The  instances  which  have  been  stated, and  the 
authorities  referred  to,  are  deemed  sufficient  to 
exemplify  the  saying  of  Ld.  Coke,  that  "the 
causes  of  favor  are  infinite,"  1  Inst.,  157 A,  and 
to  mark  and  illustrate  the  principles  applicable 
to  this  branch  of  the  case.  It  must  of  course  be 
understood  that  no  opinion  is  intended  to  be  ex- 
pressed or  even  intimated,  as  to  the  sufficiency 
of  any  of  the  various  grounds  of  challenge 
to  the  favor,  which  have  bee«  mentioned.  That 
is  for  the  triers  alone  to  pass  upon.  These  in- 
stances show  what  slight  and  indecisive  evi- 
dence of  bias  is  admissible;  but  after  all,  the 
influence  and  effect  of  what  is  proved,  and  how 
far  it  may  have  affected  the  mind  of  the  juror, 
the  good  sense  of  the  triers  must  determine. 

The  circuit  judge,  in  this  case,  seems  to  have 
held  that  nothing  short  of  a  fixed  and  decided 
opinion  as  to  the  guilt  or  innocence  of  the  pris- 
oner, furnished  ground  on  which  the  triers 
could  set  aside  a  juror.  Evidence  of  the  for- 
mation of  hypothetical  opinions  was  objected 
to  by  the  public  prosecutor,  and  excluded  by 
the  judge.  One  of  the  jurors  was  asked  if  he 
had  "ever  thought  Mrs.  Bodine  was  guilty  of 
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the  crime  for  which  she"  was  then  on  trial. 
This  was  objected  to  on  behalf  of  the  people, 
and  "the  objection  was  allowed  and  sustained 
by  the  court  on  the  ground  that  the  question 
should  be,  'had  you  an  opinion,'  instead  of 
'have  you  ever  thought.'"  Following  out  this 
view  of  the  law,  the  judge  refused  to  allow  an 
inquiry  of  a  juror,  whether  what  he  had  read 
or  heard,  made  any  impression  on  his  mind,  as 
to  the  guilt  or  innocence  of  the  prisoner.  Upon 
these,  as  well  as  other  points  on  the  same  sub- 
ject, formal  exceptions  were  taken  by  the  coun- 
sel for  the  prisoner.  Some  of  the  jurors  in  re- 
gard to  whom  questions  were  made,  were 
found  to  be  indifferent  by  the  triers,  and  were 
allowed  to  serve  on  the  jury;  others  were  ex- 
cluded by  the  peremptory  challenge  of  the 
prisoner. 

*I  think  the  learned  circuit  judge  [*3O8 
erred  in  his  view  of  the  law  applicable  to  chal- 
lenges for  favor.  A  fixed  and  absolute  opinion 
may  be  necessary  to  sustain  a  challenge  for 
principal  cause;  but  not  so  where  the  challenge 
is  for  favor.  In  the  first  species  of  challenge 
the  result  is  a  conclusion  of  law  upon  ascer- 
tained facts,  but  in  the  latter,  the  conclusion  is 
a  matter  of  fact  to  be  found  by  the  triers.  No 
certain  rule  can  be  laid  down  for  their  guid- 
ance. They  are  sworn  to  try  whether  the  ju- 
ror challenged  stands  indifferent,  Gra.  Pr  , 
307;  1  Trials  per  Pais,  205;  1  Salk.,  152,  pi.  1; 
Bac.  Abr.  Juries,  E,  12,  notes;  and  this  must 
be  determined  upon  their  conscience  and  dis- 
cretion, in  view  of  the  facts  and  circumstances 
in  evidence  before  them.  It  is  competent  to 
prove  that  the  juror  challenged  and  the  oppo- 
site party  are  in  habits  of  great  intimacy;  that 
they  are  members  of  the  same  society,  partners 
in  business  or  the  like.  The  feelings  of  the 
juror  may  also  be  shown,  and  that  whether 
they  amount  to  positive  partiality  or  ill-will, 
or  not,  as  his  views  and  opinions  also  may  be, 
whether  mature,  absolute  or  hypothetical.  In- 
deed, any  and  every  fact  or  circumstance  from 
which  bias,  partiality  or  prejudice  may  justly 
be  inferred,  although  very  weak  in  degree,  is 
admissible  on  this  issue;  and  the  inquiry  should 
by  no  means  be  restricted  to  the  isolated  ques- 
tion of  a  fixed  and  absolute  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner.  Upon  this 
ground,  it  seems  to  me  the  judge  erred,  and  a 
new  trial  should  be  granted,  unless  the  prison- 
er is  precluded  from  taking  this  objection  on  a 
bill  of  exceptions,  or  by  some  fact  therein  con- 
tained which  must  be  deemed  a  bar  or  waiver 
to  the  objection. 

But  it  is  said  a  bill  of  exceptions  will  not 
reach  questions  of  law  which  are  made  and 
decided  on  challenges  to  the  polls  for  favor. 

Such  challenges  are  taken  and  made  ore  tenus 
and  are  not  entered  on  the  record  as  challenges 
for  principal  cause  are  or  should  be.  The  lat- 
ter, forming  a  part  of  the  record,  are  subject 
to  review,  as  was  done  in  the  case  of  Ex  parte 
Vermilyea.  6  Cow.,  555;  7  Id.,  108.  A  chal- 
lenge to  the  polls  for  favor,  when  controverted, 
is  to  be  submitted  to  the  determination  of  triers. 
*whose  decision  is  conclusive.  But.  [*JJ(M> 
should  the  court  overrule  the  challenge  when 
properly  made,  or  refuse  to  appoint  triers  to 
pass  upon  it,  the  party,  I  apprehend,  would 
not  be  remediless,  but  the  error  might  be 
corrected  on  a  bill  of  exceptions.  His  course 
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would  be  the  same  if  the  court  should  refuse 
to  allow  competent  evidence  to  be  given  to  the 
triers,  or  should  misdirect  them  in  matter  of 
law.  An  exception  of  this  description  was  re- 
viewed by  this  court  in  the  case  of  Bk.  v.  Smith, 
already  referred  to.  That  was  a  civil  case,  be- 
tween party  and  party,  but  a  bill  of  exceptions 
is  an  equally  comprehensive  remedy  for  the  de- 
fendant, in  a  criminal  prosecution, and  may  be 
resorted  to"in  the  same  cases  and  manner  pro- 
vided by  law  in  civil  cases."  2  R.  8.,  736, sec.  21. 
See,  also, upon  this  subject,  People  v.  Rathbun, 
21  Wend.,  545;  Bac.  Abr.  Juries,  E.,12;  2  Tidd, 
Pr..  Phil,  ed.,  1840,  p.  862;  4  Chit.  Gen.  Pr., 
3;  Mima  Queen  v.  Hepburn,  7  Cr.,  297;  Heath 
v.  Com.,  1  Rob.  (Va.),  135;  Steph.  If.  P.,  1794. 
These  authorities  show  that  a  bill  of  exceptions 
will  lie  to  correct  such  errors  as  we  have  been 
considering. 

The  prisoner  challenged  but  thirteen  jurors 
peremptorily,  although  she  might  have  chal- 
lenged twenty.  2  R.  S.,  734,  sec.  9.  As  she 
might  thus  have  excluded  all  who  were  chal- 
lenged for  favor  and  not  set  aside  by  the  triers, 
it  is  argued  that  the  omission  to  do  so,  pre- 
cludes all  exception  on  the  part  of  the  prisoner 
to  what  was  done  by  the  judge,  however  erro- 
neous it  may  have  been.  The  law,  it  is  said, 
gives  the  right  to  make  peremptory  challenges 
in  order  to  correct  errors  of  this  description, 
and  the  prisoner,  having  refused  or  neglected 
to  avail  herself  of  this  remedy,  is  thereby  es- 
topped from  resorting  to  any  other  mode  of 
redress. 

This  argument  is  specious,  but  I  think  not 
sound.  Every  person  on  trial,  is  entitled  to  a 
fair  and  impartial  jury,  and  to  secure  this  ob- 
ject, challenges  for  cause  are  allowed,  and  are 
unlimited.  If  adequate  cause  is  shown,  the 
juror,  in  every  instance,  should  be  set  aside. 
This  is  the  right  of  the  party  challenging,  and 
is  in  no  case  to  be  granted  as  a  favor.  Such 
31O*]  is  plainly  the  *law  where  peremptory 
challenges  do  not  exist,  and  where  they  do, 
the  rule  is  the  same.  The  statute  provides  that 
every  person  who  has  a  right  to  challenge  per- 
emptorily, is  also  "entitled  to  the  same  chal- 
lenges as  are  allowed  in  civil  cases,  either  to 
the  array  of  jurors  or  to  individual  jurors."  2 
R.  S.,  734,  sec.  10.  Those  who  may  challenge 
peremptorily  may,  therefore,  also  challenge 
for  cause.  Nor  is  this  an  idle  ceremony  which 
the  judge  may,  in  any  case,  overlook  or  disre- 
gard. He  is  bound,  ex  debito  justifies,  to  receive 
The  challenge  and  dispose  of  it  as  the  law  re- 
quires. He  certainly  would  not  be  allowed  to 
disregard  a  challenge  for  cause,  and  turn  the 
party  making  it  over  to  his  peremptory  chal- 
lenges; nor,  in  my  opinion,  can  the  fact,  that 
the  party  still  has  peremptory  challenges  at  his 
command,  deprive  him  of  any  redress  which 
the  law  would  otherwise  give,  for  a  violation 
of  his  right. 

Peremptory  challenges  are  allowed  to  a  pris 
oner  on  trial,  to  be  made  or  omitted  according 
to  his  judgment,  or  his  pleasure,  will  or  ca- 
price. No  reason  is  ever  given  or  required  for 
the  manner  in  which  the  right  is  exercised  by 
the  party.  Blackstone  says  they  are  allowed 
"on  two  reasons:  1.  As  everyone  must  be  sen- 
sible what  sudden  impressions  and  unaccount- 
able prejudices  we  are  apt  to  conceive  upon 
the  bare  looks  and  gestures  of  another;  and 
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how  necessary  it  is,  that  a  prisoner  (when 
put  to  defend  his  life)  should  have  a  good  opin- 
ion of  his  jury,  the  want  of  which  might  to- 
tally disconcert  him;  the  law  wills  not  that  he 
should  be  tried  by  any  one  man  against  whom 
he  has  conceived  a  prejudice,  even  without  be- 
ing able  to  assign  a  reason  for  such  his  dislike  ; 
2.  Because  upon  challenges  for  cause  shown, 
if  the  reasons  assigned  prove  insufficient  to  set 
aside  the  juror,  perhaps  the  bare  questioning 
his  indifference  may  sometimes  provoke  resent- 
ment; to  prevent  all  ill  consequences  from 
which,  the  prisoner  is  still  at  liberty,  if  he 
pleases,  peremptorily  to  set  him  aside."  4  Bl. 
Com.,  353;  see,  also,  1  Chit.  Cr.  L.,  534;  1 
Inst.,  156  b. 

In  no  case  is  the  prisoner  bound  to  resort  to 
his  right  to  make  peremptory  challenges.  It  is 
armor  which  he  may  wear  or  decline  at  his 
pleasure.  It  is  for  his  own  exclusive  consid- 
eration *and  decision,  and  the  court  [*311 
has  no  right  to  interfere  with  his  determina- 
tion. Nor  should  the  prisoner's  refusal  to 
make  use  of  her  peremptory  challenges,  as  she 
might  have  done,  preclude  her  from  raising  ob- 
jections to  what  was  done  by  the  judge;  and 
if,  in  truth,  errors  were  committed,  I  do  not 
see  that  it  is  less  our  duty  to  correct  them, 
than  it  would  have  been  if  the  prisoner  had 
fully  exhausted  her  peremptory  challenges. 
The  use,  or  disuse  of  that  right,  I  regard  as  a 
fact  wholly  immaterial  to  the  question  now 
before  the  court,  and  one  which  cannot  right- 
fully, exert  the  slightest  influence  upon  the 
decision  to  be  made. 

2.  The  question  put  to  one  of  the  physicians 
on  his  cross  examination  by  the  prisoner's  coun- 
sel was,  in  my  opinion,  correctly  overruled. 
This  witness  and  other  physicians,  had  made 
a  post  mortem  examination  of  the  body  of  the 
person  alleged  to  have  been  murdered,  and 
they  gave  it  as  their  opinion  that  death  had  pre- 
ceded^ the  action  of  fire  on  the  body.  This 
opinion,  as  is  stated  in  the  bill  of  exceptions, 
was  founded  on  the  reason,  amongst  others  not 
specified,  that  portions  of  the  body  which  had 
been  protected  by  covering  upon  them,  "  had 
not  suffered  at  all  from  the  action  of  the  fire, 
and  which  could  not  have  happened  unless  the 
body  had  lain  perfectly  still  during  the  contin- 
uance of  the  action  of  the  fire." 

These  physicians  reasoned,  as  other  men 
would,  that  the  body  of  a  living  person  could 
hardly  remain  quiet  under  the  action  of  fire, 
and  that  its  convulsed  and  violent  movements 
would  be  apt  to  displace  any  covering  which 
might  be  upon  different  parts  of  it  ;  and  that 
to  suppose  life,  in  this  instance,  had  been  de- 
stroyed by  the  fire,  was  wholly  inconsistent 
with  the  condition  of  the  body  when  found  ; 
certain  parts  of  it,  protected  by  covering,  not 
having  been  at  all  affected  by  the  fire.  Hence 
the  opinion  which  was  expressed,  that  death 
must  have  preceded  the  fire,  and  was  not  caused 
by  it. 

But  this  was,  in  no  proper  sense,  a  question 
of  professional  skill  or  science.  An  unlearned 
man  of  sense  would  have  reasoned  as  the  phy- 
sicians did.  Having  ascertained  that  certain 
parts  of  the  body,  which  were  protected  by 
what  had  casually  fallen  upon  them,  were  not 
affected  by  the  fire,  although  most  *of  [*3 1 2 
the  body  was  consumed  by  it,  he  would  have 
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inferred,  as  they  did,  that  death  preceded  the 
Sre.  Nor  was  the  particular  question  put  to 
the  witness  and  which  the  court  excluded,  one 
of  skill  or  science,  or  which  should  have  been 
allowed  to  be  answered  on  that  principle.  It 
was,  besides,  merely  speculative  and  hypothet- 
ical, based  on  successive  suppositions  which,  it 
is  not  too  much  to  say,  were  in  the  highest  de- 
gree improbable.  Counsel  were,  of  course,  at 
liberty  to  argue  in  this  manner  to  the  jury,  and 
they  would  judge  how  far  the  explanation  thus 
attempted  to  be  given  was  satisfactory  to  their 
minds;  but  it  was  not  a  subject  which  science 
or  the  skill  of  a  physician  could  better  solve 
than  the  good  sense  of  an  unlearned  jury. 

An  objection  was  made  by  the  counsel  for 
the  prisoner,  to  any  evidence  by  George  W. 
Houseman,  the  husband  of  the  deceased,  of 
what  is  called  "the independent  conduct  of  the 
witness,"  after  the  discovery  of  the  fire,  when 
the  prisoner  was  not  present.  The  court  over- 
ruled the  objection,  to  which  the  counsel  for 
the  defendant  excepted.  It  is  stated  in  the  bill 
of  exceptions  that  this  witness,  in  the  course  of 
his  testimony,  said  he  took  no  medicine  before 
he  went  to  bed,  but  did  take  a  cup  of  tea;  that 
he  had  not  been  to  the  burnt  house  up  to 
a  certain  time;  that  he  was  taken  sick  on  Fri- 
day; had  a  rash  and  then  took  some  pills,  and 
that  he  conversed  about  the  accident,  as  it  is 
•called,  with  persons  named  by  him. 

The  bill  of  exceptions  does  not  profess  to  set 
out  all  the  evidence  given  on  the  trial,  nor  all 
given  by  this  witness.  How  these  statements, 
apparently  altogether  unimportant,  came  to  be 
made,  or  whether  they  were  or  were  not  cir- 
cumstances casually  mentioned  in  the  course 
of  an  extended  narrative,  can  hardly  be  col- 
lected from  what  appears.  I  certainly  do  not 
perceive  their  relevancy,  nor  any  ground  on 
which  they  could  have  been  desired  by  the.dis- 
strict  attorney.  They  seem  to  be  fragments  of 
a  narrative,  which  taken  as  a  whole,  may  have 
been  not  only  material  but  competent,  although 
these  disjointed  parts  are,  apparently,  as  lit- 
tle relevant  to  the  case  as  they  are  coherent 
amongst  themselves.  These  particular  state- 
ments are  not  shown  to  have  been  called  out  by 
313*]  the  direct  examination  of  the  *witness, 
or  to  have  been  insisted  upon  by  the  public 
prosecutor.  According  to  the  bill  of  excep- 
tions, the  question  was  made,  if  indeed  what 
occurred  can  be  said  to  have  made  any  ques- 
tion on  the  subject;  but  taking  the  bill  as  it  is, 
after  some  of  the  statements,  which  are  now 
objected  to,  had  been  made  by  the  witness,  the 
counsel  for  the  prisoner  inquired  if  it  was  "in- 
tended to  give  evidence  of  the  acts  of  the  wit- 
ness in  the  absence  of  the  prisoner,"  to  which 
it  was  answered  that  such  was  the  intention; 
and  then  "the  counsel  for  the  prisoner,  refer- 
ring to  several  answers  of  the  witness  already 
given,  objected  to  all  evidence  of  the  independ- 
ent conduct  of  the  witness  after  the  discovery 
of  the  fire,  when  the  prisoner  was  not  present. 
The  court  overruled  the  objection,  stating  that 
in  one  aspect  such  evidence  might  be  proper, 
and  that  the  court  and  jury  could  afterwards 
discriminate.  To  the  decision  of  the  courtover- 
ruling  the  objection,  the  prisoner,  by  her  coun- 
sel, did  then  and  there  except;  and  it  was  un- 
derstood that  this  objection  and  exception 
should  apply  to  all  the  evidence  of  the  nature 


contemplated  in  the  objection,  without  the  ne- 
cessity of  renewing  the  said  objection  and  ex- 
ception, in  form,  to  each  question." 

The  objection  taken  was  to  all  evidence  of 
the  acts  of  the  witness,  when  the  prisoner  was 
not  present.  This  was  too  broad.  Many  things 
done  by  the  witness  might  be  competent  evi- 
dence, although  done  when  the  prisoner  was 
absent.  Under  this  objection,  if  allowed,  the 
witness  could  not  have  stated  where  he  was, 
at  any  time,  or  anything  done  by  him.  unless 
the  prisoner  was  present.  In  the  form  in  which 
the  objection  was  taken  it  was  properly  over- 
ruled, and  before  we  can  say  that  there  was 
error  in  receiving  these  fragments  of  the  testi- 
mony of  the  witness  which  are  inserted  in  the 
bill  of  exceptions,  it  must  be  shown  that  they 
were  particularly  objected  to.  or  insisted  upon 
as  competent  evidence,  and  received  as  such  ; 
or  the  whole  of  the  testimony  given  by  the 
witness  must  be  stated,  that  the  court  may  see 
that  these  particular  parts  were  objectionable. 
Looking  to  the  form  of  the  objection,  as  made, 
and  to  what  was  decided  by  the  court,  I  think 
this  exception  was  not  well  taken. 

*Sarah  Wampple,  a  witness  for  the  [*3 1 4 
prosecution,  testified,  on  her  direct  examina- 
tion, that  the  prisoner  stated  to  her  that  she, 
the  prisoner,  asked  the  deceased  to  eat  dinner 
with  her  on  Sunday.  On  cross-examination 
the  witness  stated  that  she  swore  on  the  for- 
mer trial  as  she  did  now.  She  was  then  asked 
by  the  counsel  for  the  prisoner,  if  she  did  not, 
on  the  former  trial,  swear  to  the  reverse  of 
what  she  now  stated,  that  is.  "that  Mrs.  Bo- 
dine  was  to  dine  with  Emeline  on  Sunday," 
and  not  Emeline  with  her,  as  the  witness  now 
stated. 

It  does  not  appear  that  the  witness  objected 
to  answering  the  question,  but  "the  court  de- 
cided that  the  question  was  improper  and  in- 
admissible." I  am  unable  to  see  in  what  re- 
spect this  question  was  improper.  It  was  ma- 
terial,as  the  answer  might  show  that  the  former 
and  the  present  statements  of  the  witness  were 
contradictory,  and  thus  affect  her  credibility. 
The  witness,  certainly,  was  not  bound  to  an- 
swer, as  she  might  thereby  criminate  herself. 
1  Phil.  Ev.,  276.  But  she  made  no  objection, 
and  neither  the  counsel  for  the  people  nor  the 
court  had  a  right  to  object.  People  v.  Abbott, 
19  Wend.,  195,  and  authorities  referred  to. 
The  exception  to  this  decision  of  the  judge 
was  well  taken. 

8.  The  remarks  of  the  judge  upon  the  subject 
of  general  character  were,  in  the  main,  cor- 
rect, although,  I  think,  he  erred  in  the  stress 
laid  on  the  absence  of  evidence  of  good  char- 
acter. He  seems,  in  effect,  to  have  advised 
the  jury  that,  as  the  prisoner,  who  alone  could 
make  the  question,  gave  no  evidence  that  her 
general  character  was  good,  this  authorized 
an  inference  that  it  was  positively  bad. 

This  presented  a  question  for  the  jury 
which,  I  think,  was  not  properly  before  them. 
Where  no  proof  of  general  character  is  given, 
the  law  assumes  that  it  is  of  ordinary  fairness 
and  respectability.  A  prisoner  on  trial  may 
show  what  his  reputation  is.and  then  the  ques- 
tion is  open  to  the  prosecution,  and  for  the 
jury  to  determine  like  other  controverted  facts. 
But  if  the  prisoner  chooses  to  give  no  evidence 
on  the  subject,  the  jury  are  not  at  liberty  to 
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indulge  in  conjecture  that  his  character  is  bad, 
in  order  to  infer  that  he  is  guilty  of  the  par- 
315*]  ticular  crime  charged.  *Good  char- 
acter is  a  shield  which  the  prisoner  may  use  if 
he  has  it,  but  if  he  is  content  to  leave  his  char- 
acter entirely  out  of  the  case,  the  jury  are  not 
thence  to  infer  that  it  is  bad.  Under  such  cir- 
cumstances the  general  character  of  the  ac- 
cused is  hardly  a  subject  to  be  considered  by 
the  jury;  and  they  should  determine  the  guilt 
or  innocence  of  the  accused  upon  the  evidence 
before  them,  and  wholly  irrespective  of  the 
question  of  general  character. 

The  jury,  not  having  agreed  upon  a  verdict, 
came  into  court,  and  one  of  them  made  this 
inquiry  of  the  judge:  "Must  not  the  prosecu- 
tion prove  Mrs.  Bodine  to  have  been  in  the 
immediate  neighborhood  of  George  House 
man's  on  the  night  of  the  fire,  or  must  the 
prisoner  prove  her  whereabouts  on  that  night?" 
In  answer  to  this  question  the  learned  judge 
"charged  that  if  the  testimony  on  the  part  of 
the  prosecution  had  shown  that  the  prisoner 
might  have  been  at  the  scene  of  the  fire  on 
Monday  night,  the  onus  was  cast  upon  her  to 
get  rid  of  the  suspicion  which  thus  attached 
to  her,  or  show  where  she  was  on"  that  night ; 
"  that  in  this  respect  the  burden  did  not  rest 
upon  the  prosecution,  but  there  was  evidence 
enough  to  throw  a  suspicion  upon  the  prison- 
er, and  entitle  them  to  call  upon  the  prisoner 
to  show  her  whereabouts  on  that  night." 

As  the  murder  was  supposed  to  have  been 
perpetrated  a  day  or  two  before  the  fire  of 
Monday  evening,  it  could  hardly  have  been 
made  a  turning  point  in  the  case  that  the  pris- 
oner was  or  was  not  at  the  place  of  the  fire 
when  it  occurred,  although  the  fact  of  her 
presence  might  have  been  a  very  decided  piece 
of  evidence  against  her.  Had  the  prisoner, 
however,  proved,  past  all  contradiction,  that 
she  was  not  in  the  neighborhood  of  the  fire 
when  it  occurred,  that  might  have  fallen  far 
short  of  establishing  her  innocence.  She  might 
have  perpetrated  the  murder  and  still  have 
been  guiltless  of  the  arson.  It  was  only  ma- 
terial to  prove  the  latter  crime  upon  her,  as  it 
would  authorize  the  inference  that  it  had  been 
committed  to  conceal  the  previous  murder. 
But  it  certainly  was  not  indispensable  that  the 
prosecution  should  prove  by  direct  evidence 
that  the  prisoner  was  in  the  neighborhood  of 
the  fire  when  it  took  place;  her  presence,  and 
her  guilt,  could  be  established  by  circumstan- 
tial as  well  as  by  direct  testimony.  The  judge 
3 1 6*]  *was,  therefore,  correct  in  saying  that 
if  the  testimony  showed  that  the  prisoner 
might  have  been  at  the  scene  of  the  fire  when 
it  occurred,  it  was  not  indispensable  for  the 
prosecution  to  prove  her  actual  presence  on 
that  occasion.  But  the  judge  goes  further,  and 
instructs  the  jury  that  if  the  prisoner  might 
have  been  so  present — not  if  she  in  fact  was  so 
present — "the  onus  was  cast  upon  her  to  get 
rid  of  the  suspicion  which  thus  attached  to 
her."  To  this  I  cannot  accede.  The  mere  fact 
that  the  prisoner  might  have  been  at  the  scene 
of  the  fire,  was  not,  of  itself,  a  cause  for  any 
suspicion.  It  is  not  improbable  that  hundreds 
of  persons  on  the  island  were  in  the  region  of 
the  fire,  and  might  have  been  at  the  place 
where  and  when  it  occurred;  but  so  slight  a 
circumstance  could  not  justly  cast  suspicion 
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upon  anyone.  It  may  well  havB  been  that  other 
evidence  given  on  the  trial,  and  which  does  not 
appear  in  the  bill  of  exceptions,  connected 
with  the  fact  that  the  prisoner  was  in  such  a 
situation  at  the  time  of  the  fire,  that  she  might 
have  been  actually  present,  furnished  very  co- 
gent grounds  for  suspicion  against  her.  But 
the  charge  puts  it  in  a  more  restricted  form, 
and  instructs  the  jury  that  if  the  prisoner 
might  have  been  at  the  scene  of  the  fire  when 
it  occurred,  "the  onus  was  cast  upon  her  to 
get  rid  of  the  suspicion  which  thus  attached 
to  her."  This  position  was  too  narrow. 

For  the  reasons  stated,  I  think  there  should 
be  a  new  trial. 

New  trial  ordered. 

Challenge  for  favor— Causes  for— Evidence  admissi- 
ble  upon  trial  of.  Explained— 3  Denlo,  123 ;  13  Hun, 
250. 

Cited  in-1  N.  Y.,  3*5;  25  Barb.,  30,  31;  57  Barb.. 
349 ;  1  Park.,  280. 

Challenge  for  cause  or  for  favor— Distinction  be- 
tween ana  by  whom  to  be  tried.  Explained— Edm., 
586. 

Cited  ln-3  Lans.,  232;  47  Am.  Dec.,  231. 

Peremptory  challenge—  Court  has  no  authority  over. 
Reviewed— 70  Ind.,  594. 

Cited  in— 4  Denio.  31 ;  47  Am.  Dec.,  229. 

Trial  of  challenge— Decision  of  triors  conclusive. 
Cited  In— 22  N.  Y.,  151 ;  43  N.  Y.,  33 ;  80  N.  Y.,  493. 

Witness  —  Privilege  from  testifying,  personal  to. 
Cited  ln-32  N.  Y.,  137 ;  23  Barb.,  456 ;  33  How.  Pr.,  73 ; 
39  How.  Pr.,  157 ;  4  Park.,  184 ;  6  Park.,  390. 

Evidence  of  general  character— When  admissible. 
Approved— 39  Iowa,  277. 

Cited  in-33  N.  Y.,  509 ;  9  Barb.,  610 ;  6  Park.,  125 ;  43 
Cal.,  150. 

Trial  for  murder— Erroneous  charge  or  admission 
of  evidence.  Cited  in— 39  N.  Y.,  257  :  6  Trans.  App., 
31 ;  5  Abb.  N.  S.,  160. 

Expert— Opinions  as  evidence.  Cited  in— 17  Hun, 
416 ;  7  Barb.,  326 ;  4  Park.,  117 ;  3  Co.  R.,  54 ;  17  N.  W. 
Rep..  447. 

Objection— Sufficiency  of— Must  be  taken  at  trial. 
Cited  in— 6  Trans.  A  pp.,  242;  6  Barb.,  335 ;  19  Barb.. 
665 ;  36  Barb.,  401 ;  1  Park.,  304. 

Also  cited  in— 2  Keyes,  411. 


*CLARK  v.  MARSIGLIA.     [*3 1 7 

Contract  for  Mechanics'  Services  —  Breach   by 
Employer — Measure  of  Damages. 

The  measure  of  damages  against  a  party  who  has 
employed  another  to  do  certain  mechanical  work 
at  a  price  agreed  upon,  and  who  has  countermand- 
ed his  directions  and  forbidden  the  further  execu- 
tion of  the  work,  after  it  had  been  commenced,  is 
not  the  whole  amount  agreed  to  be  paid,  but  a  just 
recompense  for  such  injury  as  the  party  employed 
has  sustained  on  account  of  the  breach  of  the  agree- 
ment. The  party  so  employed  has  no  right  to  pro- 
ceed with  the  work  after  such  countermand. 

TERROR  from  theN.  Y.  C.  P.  Marsiglia  sued 
J-J  Clark  in  the  court  below  in  assumpsit,  for 
work,  labor  and  materials,  in  cleaning,  repair- 
ing and  improving  sundry  paintings  belong- 
ing to  the  defendant.  The  defendant  pleaded 
non  astumpsit. 


NOTE.— Damages— Refusal  of  employer  to  accept  the 
services  of  employe  before  expiration  of  engagement. 
The  actual  damage  sustained  may  be  recovered.  How- 
ard v.Daly.  61  N.  Y.,  362;  Underbill  v.  North  Am., 
etc.  Co.,  36  Barb.,  354;  Thompson  v.  Wood,  1  Hilt., 
93;  Hoy  v.  Gronoble,  34  Pa.  St.,  9;  Allen  v.  Thrall, 
36  Vt.,  711;  Dibol  v.  Minott,  9  Iowa,  403:  Richmond 
v.  Dubuque,  etc.  Ry.  Co.,  26  Iowa,  191 ;  Western  v. 
Sharp.  14  B.  Mon.,  177;  Hoemer  v.  Wilson,  7  Mich., 
294 ;  Hunt  v.  Crane.  33  Miss.,  669 ;  Steinberg  v.  Geb- 
hardt,  41  Mo.,  520:  Nearns  v.  Harbert,  25  Mo.,  352; 
Hochester  v.  De  La  Tour.  3  El.  &  B.,  678 ;  Classman 
v.  Lacaste,  28  Eng.  L.  &  E.,  130 ;  Frost  v.  Knight,  L. 
R.,  5  Exch.,  322 ;  L.R.,  7  Exch..  111. 
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The  plaintiff  proved  that  a  number  of  paint- 
ings were  delivered  to  him  by  the  defendant 
to  clean  and  repair,  at  certain  prices  for  each. 
They  were  delivered  upon  two  occasions.  As  to 
the  first  parcel,  for  the  repairing  of  which  the 
price  was  $75,  no  defense  was  offered.  In  re- 
spect to  the  other,  for  which  the  plaintiff 
charged  $156,  the  defendant  gave  evidence 
tending  to  show  that  after  the  plaintiff  had 
commenced  work  upon  them,  he  desired  him 
not  to  go  on,  as  he  had  concluded  not  to  have 
the  work  done.  The  plaintiff,  notwithstand- 
ing, finished  the  cleaning  and  repairing  of  the 
pictures,  and  claimed  to  recover  for  doing  the 
whole,  and  for  the  materials  furnished,  insist- 
ing that  the  defendant  had  no  right  to  counter- 
mand the  order  which  he  had  given.  The  de- 
fendant's counsel  requested  the  court  to  charge 
that  he  had  the  right  to  countermand  his  in- 
structions for  the  work,  and  that  the  plaintiff 
could  not  recover  for  any  work  done  after 
such  countermand. 

The  court  declined  to  charge  as  requested, 
but,  on  the  contrary,  instructed  the  jury  that 
inasmuch  as  the  plaintiff  had  commenced  the 
work  before  the  order  was  revoked,  he  had  a 
right  to  finish  it,  and  to  recover  the  whole  value 
of  his  labor  and  for  the  materials  furnished. 
3 1 8*]  The  jury  found  their  verdict  *accord- 
ingly,  and  the  defendant's  counsel  exceptcd. 
Judgment  was  rendered  upon  the  verdict. 

Mr.  C.  P.  Kirkland.  for  the  plaintiff  in 
error,  after  stating  the  point,  was  stopped  by 
the  court. 

Mr.  A.  Taber,  for  defendant  in  error.  By 
the  contract  between  these  parties,  the  plaintiff 
acquired  the  possession  of  these  pictures,  and 
a  right  to  use  his  materials  and  labor  upon 
them,  and  a  lien  upon  them  for  payment.  He 
could  not  be  devested  of  these  rights  except  by 
his  own  consent.  This  case  differs  from  those 
where  a  party  is  in  a  situation  in  which  he  may 
violate  a  contract  by  refusing  to  perform  a 
stipulation  which  is  indispensable  to  enable 
the  other  party  to  go  on.  In  such  cases  the 
contract  is  necessarily  broken  up,  and  the  court 
can  do  no  more  than  to  compel  the  payment  of 
such  damages  as  are  appropriate  to  the  breach. 
Here  the  defendant  had  not  the  physical  right 
to  violate  his  contract,  and  not  having  the  le- 
gal or  moral  right  to  do  it,  it  cannot  be  done. 

Per  Curiam.  The  question  does  not  arise 
as  to  the  right  of  the  defendant  below  to  take 
away  these  pictures,  upon  which  the  plaintiff 
bad  performed  some  labor,  without  payment 
for  what  be  had  dune,  and  bis  damages  for  the 
violation  of  the  contract,  and  upon  that  point 
we  express  no  opinion.  The  plaintiff  was  al- 
lowed to  recover  as  though  there  had  been  no 
countermand  of  the  order; and  in  this  the  court 
erred.  The  defendant,  by  requiring  the  plaint- 
iff to  stop  work  upon  the  paintings,  violated 
his  contract,  and  thereby  incurred  a  liability 
to  pay  such  damages  as  the  plaintiff  should 
sustain.  Such  damages  would  include  a  rec- 
ompense for  the  labor  done  and  materials  used, 
and  such  further  sum  in  damages  as  might, 
upon  legal  principles,  be  assessed  for  the 
breach  or  the  contract;  but  the  plaintiff  had  no 
right,  by  obstinately  persisting  in  the  work, 
to  make  the  penalty  upon  the  defendant  great- 
er than  it  would  otherwise  have  been. 
DENIO  1. 


To  hold  that  one  who  employs  another  to  do 
a  piece  of  work  *is  bound  to  suffer  it  [*319 
to  be  done  at  all  events,  would  sometimes  lead 
to  great  injustice.  A  man  may  hire  another  to 
labor  for  a  year,  and  within  the  year  his  situa- 
tion may  be  such  as  to  render  the  work  entire- 
ly useless  to  him.  The  p£rty  employed  cannot 
persist  in  working,  though  he  is  entitled  to  the 
damages  consequent  upon  his  disappointment. 
So  if  one  hires  another  to  build  a  house,  and 
subsequent  events  put  it  out  of  his  power  to 
pay  for  it,  it  is  commendable  in  him  to  stop 
the  work,  and  pay  for  what  has  been  done 
and  the  damages  sustained  by  the  contractor. 
He  may  be  under  a  necessity  to  change  his 
residence,  but  upon  the  rule  contended  for,  he 
would  be  obliged  to  have  a  house  which  he  did 
not  need  and  could  not  use.  In  all  such  cases 
the  just  claims  of  the  party  employed  are  sat- 
isfied when  he  is  fully  recompensed  for  his 
part  performance  and  indemnified  for  his  loss 
in  respect  to  the  part  left  unexecuted;  and  to 
persist  in  accumulating  a  larger  demand  is  not 
consistent  with  good  faith  towards  the  em- 
ployer. The  judgment  must  be  reversed,  and 
a  venire  de  novo  awarded. 

Judgment  reversed. 

Commented  on— 50  Barb.,  333. 

Reviewed— 14  Abb.  N.  S.,  149 ;  4  Daly,  405. 

Explained-43  Miss..  117 ;  5  Am.  Rep.,  481. 

Cited  in— 28  N.  Y.,  77 :  61  N.  Y.,  369 ;  19  Am.  Rep., 
289 : 64  N.  Y.,  110 ;  71  N.  Y.,  558  ;  96  N.  Y.,  97  ;  20  Hun, 
10  ;  8  Barb.,  425 :  59  Barb..  576  :  44  Super.,  404  ;  4  Daly, 
61 ;  7  Bradw.  (111.)  590  :  24  Cal.,  178  ;  35  Cal..  241 ;  38 
Cal.,  666 ;  45  Ind..  250 ;  38  Mich.,  183 ;  2  N.  W.  Rep., 
871. 


CLOSE  AND  AIKIN,  Administrators  of 
CLOSE, 

v. 
OLNEY. 

Defense  of  Usury —  Witness  to  Establish — Privi- 
teffe  °f,  from  Exposing  Himself  to  Criminal 
Prosecution — Statute  of  Limitations  against 
Prosecution — Duty  of  Court. 

Where  a  witness  called  to  establish  the  defense  of 
usury,  declines  to  testify  on  the  ground  that  his  evi- 
dence may  expose  him  to  an  indictment  or  subject 
him  to  a  penalty,  and  it  appears  that  the  Statute  of 
Limitations  has  barred  all  prosecutions,  the  court  is 
bound  to  pronounce  against  his  claim  to  exemption. 

Where  the  period  of  limitation  has  elapsed  since 
the  making  of  the  usurious  agreement,  but  it  does 
not  appear  but  that  the  usurious  premium  may  have 
been  received  within  the  period  of  limitation,  the 
witness  may  be  compelled  to  disclose  the  absence  of 
an  offense  within  the  period  of  limitation,  by  an  ex- 
amination for  that  purpose,  so  conducted  as  not  to 
infringe  his  privilege. 

It  is  the  duty  of  the  court  to  instruct  a  witness 
declining  to  testify  in  such  a  case,  that  the  actual 
receipt  of  the  usurious  premium,  as  well  as  an  usuri- 
ous agreement,  is  essential  to  expose  him  to  a  crim- 
inal prosecution  or  subject  him  to  a  penalty. 

Citation— Laws.,  1837,  p.  487,  sec.  6. 

A  SSUMPSIT.*  tried  at  the  Cayuga  F*32O 
A  Circuit  in  February,  1844.before  >loseley, 
C.  Judge.  Plea,  non  (usumpsit. 

The  plaintiffs  gave  in  evidence  a  promissory 
note  for  $50,  made  by  the  defendant,  payable 
to  Paul  Rhinehart  or  bearer  one  year  after 
date,  with  interest,  dated  March  28,  1837,  and 
rested. 

The  defendant's  counsel  stated  the  defense 
to  be.  that  the  note  in  question  was  given  upon 
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a  loan  of  $50  by  the  defendant  of  Rhinehart 
the  payee,  for  which  the  defendant  agreed  to 
pay  Rhinehart  $5  beyond  the  legal  interest 
and,  consequently,  that  the  note  was  void  for 
usury;  and  he  called  Rhinehart  as  a  witness  on 
his  behalf,  who  testified  that  the  note  was  giv- 
en to  him  for  money  borrowed  by  the  defend- 
ant. The  defendant's  counsel  asked  the  wit- 
ness how  much  money  he  let  the  defendant 
have.  The  witness  declined  to  answer  this 
question,  and  the  plaintiffs'  counsel,  on  behalf 
of  the  witness,  insisted  that  he  was  not  bound 
to  answer  any  question  tending  to  prove  that 
the  note  was  given  upon  an  usurious  consider- 
ation, or  which  should  show  that  any  money 
had  been  paid  to  him  under  such  usurious 
agreement.  The  judge  inquired  of  the  witness 
the  reason  why  he  declined  to  answer,  who 
said  he  feared  that  his  answer  might  tend  to 
criminate  him,  or  to  convict  him  of  a  misde- 
meanor or  expose  him  to  a  penalty  or  forfeit- 
ure. The  judge  asked  him  if  he  was  fearful 
that  he  should  be  prosecuted  or  indicted  in 
case  he  should  answer,  and  he  said  he  was. 
The  judge  then  declared  that  the  witness  was 
not  bound  to  answer,  and  so  instructed  him. 
The  defendant's  counsel  then  stated  that  he 
proposed  to  prove  only  an  usurious  agreement, 
and  not  the  payment  of  any  money  under  it ; 
but  the  judge  held  that  the  witness  was  still 
privileged  from  answering,  remarking  that  the 
payment  of  the  usury  might  be  proved  by  oth- 
er testimony,  and  in  that  event  the  disclosure 
of  the  usurious  agreement  by  the  witness  would 
form  a  link  in  the  chain  of  evidence  to  fasten 
the  offense  upon  him.  The  defendant's  coun- 
sel then  offered  to  show  by  the  witness  that 
the  usurious  agreement  was  made  and  consum- 
mated in  March,  1837,  and  that  no  act  had  been 
done  in  relation  thereto  since  that  period,  and 
321*]  insisted  that  an  offense  *against  the 
Statute  of  Usury,  committed  more  than  six 
years  ago,  was  barred  by  the  Statute  of  Limit- 
ations, and  that  in  such  a  case  the  witness 
would  not  be  privileged  from  answering.  The 
judge  held  otherwise,  and  excused  the  witness 
from  answering;  but  stated  that  specific  ques- 
tions might  be  put  to  him,  and  if  they  appeared 
to  be  such  as  he  could  safely  answer,  he  would 
direct  him  to  answer  them.  Upon  an  examina- 
tion thus  conducted,  the  witness  testified  that 
he  lent  the  defendant  the  money  for  which 
the  note  was  given,  at  the  time  the  same  was 
given,  which  was  the  day  of  its  date;  and  that 
he  sold  the  note  to  the  defendant's  intestate  a 
few  days  afterwards,  and  had  never  owned  it 
since  or  had  anything  to  do  with  it.  The  de- 
fendant's counsel  then  offered  to  prove  by  the 
witness  an  usurious  agreement  made  when  the 
note  was  given,  and  upon  which  it  was  given, 
but  tbat  no  usury  was  in  fact  ever  paid.  The 
judge  held  that  if  the  witness  declined  he  was 
privileged  from  answering  any  question  relat- 
ing to  such  an  agreement,  and  the  witness  did 
decline  giving  any  testimony  on  the  subject. 
The  defendant's  counsel  excepted  to  the  sever- 
al decisions  of  the  circuit  judge,  and  the  jury 
rendered  a  verdict  for  the  plaintiffs. 

Mr.  W.  T.  Worden,  for  the  defendant, 
moved  for  a  new  trial  on  a  bill  of  exceptions. 
(1)  Where  there  is  only  an  usurious  agreement, 
but  no  usurious  premium  paid,  there  is  no 
criminal  offense  committed.  Stat.  of  1837,  p. 
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487,  sec.  6  ;  Clark  v.  Badgley,  3  Halst.,  233  ; 
Henry  v.  Bk.,  5  Hill,  523,  per  Walworth,  Oh  ; 
Id.,  527,  n.  a.  (2)  Where  the  offense  is  barred 
by  the  Statute  of  Limitations,  the  witness  is 
bound  to  testify  respecting  it.  Peoplev.  Math- 
er, 4  Wend.,  229,  1  Phil.  Ev.,  223,  n.  a;  U.  8 
v.  Smith,  4  Day.  123 ;  Cowen  &  H.  Notes  to 
Phil.  Ev.,  739,  n.  516;  Roberts  v.  AUatl,  1  Moo 
&  M.,  193. 

Mr.  Ward  Hunt,  for  plaintiffs.  Conceding 
that  the  criminal  offense  consists  in  the  illegal 
agreement  and  the  actual  receipt  of  an  usuri- 
ous premium,  proof  of  the  agreement  is  an  im- 
portant step  towards  making  out  the  offense  ; 
and  if  the  witness  *knows  that  the  case  [*322 
is  such  that  he  can  be  proved  guilty  of  the  of- 
fense, that  fact  being  established,  he  cannot 
safely  answer,  and  is  privileged  from  testify- 
ing. He  is  to  judge  whether  his  testimony  will 
implicate  him  or  not.  People  v.  Mather.  4 
Wend.,  236. 

The  offer  of  the  defendant's  counsel  to  re- 
strict the  inquiry  to  proof  of  an  agreement, 
and  his  proposal  to  show  a  case  where  no  usu- 
ry was  paid,  does  not  relieve  the  witness  from 
difficulty,  for  the  design  was  to  show  the  usu- 
rious agreement  in  the  first  instance  and  such 
would  have  been  the  order  of  the  proof.  Proof 
of  that  agreement  would  answer  the  purposes 
of  the  defendant ;  but  if  the  other  ingredient 
did,  in  fact,  exist,  the  prosecutor  upon  an  in- 
dictment against  the  witness  would  not  be  pre- 
cluded, by  the  concessions  made  by  the  counsel 
in  this  case,  from  showing  it. 

The  facts  did  not  show  that  the  Statute  of 
Limitations  barred  the  offense.  Although  the 
witness  had  parted  with  the  note  more  than 
three  years  ago,  and  testified  that  he  had  not 
owned  it  or  had  anything  to  do  with  it  since, 
he  may  still  have  received  the  usurious  premi- 
um agreed  upon  at  the  making  of  the  note, 
within  three  years  of  the  trial.  Suppose  he 
had  taken  a  note  for  the  $5  usurious  premium 
payable  in  five  years,  and  it  was  paid  at  ma- 
turity. 

Per  Curiam.  The  note  upon  which  this 
suit  is  brought  was  made  prior  to  the  Act  of 
1837,  Laws  1837,  p.  487,  sec.  6,  by  which  usury 
was  declared  to  be  indictable.  It  is  not  impor- 
tant whether  it  was  indictable  at  common  law, 
as  before  that  Act  the  taking  of  usury  subject- 
ed the  party  to  a  penalty. 

The  fair  import  of  what  the  witness  stated 
was  that  he  had  received  no  usury  upon  this 
transaction,  since  the  giving  of  the  note,  in 
1837.  If  there  had  been  any  doubt  of  this,  the 
judge  should  have  suffered  him  to  be  examined 
upon  pertinent  questions,  so  as  to  compel  him 
to  disclose  if  the  fact  was  so,  the  absence  of 
any  criminal  offense  within  the  period  of  lim- 
itation. Questions  could  have  been  put  to  ac- 
complish this  purpose  without  infringing  the 
witness'  privilege.  But,  as  before  remarked, 
we  think  enough  was  stated  to  show  that  the 
statute  applied. 

*  Where  the  statute  has  barred  a  pros-[*323 
ecution  for  the  offense  and  all  suits  to  enforce 
the  penalty,  the  court  must  see  that  the  witness 
cannot  be  prejudiced,  and  in  such  a  case  he  is 
not  left  to  judge  whether  he  can  safely  testify 
or  not,  but  the  court  is  bound  to  pronounce 
against  his  claim  to  exemption. 
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We  think  that  the  judge  should  have  distinct- 
ly informed  the  witness  what  the  ingredients 
of  usury  as  a  penal  or  criminal  offense,  were  ; 
that  it  required  not  only  an  agreement  for  usu- 
ry, but  the  actual  receipt  of  an  usurious  premi- 
um, and  that  the  existence  of  the  agreement,  if 
no  usury  was  paid,  though  it  might  avoid  the 
contract  cannot  subject  him  to  criminal  pre- 
sentment or  to  a  penalty,  or  afford  him  any 
honest  plea  for  declining  to  testify.  If  after 
such  distinct  statement  he  should  still  declare 
that  he  could  not  safely  testify,  he  would  be 
privileged.  There  is  reason  to  doubt  whether 
this  was  as  clearly  explained  to  the  witness  as 
it  should  have  been. 
New  trial  granted. 

Cited  in— 2  Denio,  159 : 21  How.  Pr.,  59 ;  12  Abb.  Pr., 
155. 


ELSEY  v.  METCALF. 

Motion  for  New  Trial  —  Decision  against  the 
Party  Who  Obtained  the  Verdict,  Not  Usually 
Considered — Delivery  of  Deed —  When  No  Pre- 
sumption That  It  Was  on  the  Day  of  Its  Date — 
Delivery  to  Stranger. 

On  a  motion  for  a  new  trial.the  court  will  not  ex- 
amine a  decision  of  the  circuit  judge  against  the 
party  who  obtained  the  verdict,  unless  the  point  is 
such  that  when  correctly  determined  it  would  ren- 
der a  new  trial  useless. 

Since  the  Revised  Statutes,  the  presumption  that 
a  deed  was  delivered  on  the  day  it  bears  date,  does 
not  prevail  in  respect  to  deeds  not  acknowledged  or 
proved,  and  which  have  no  subscribing  witness. 

Such  presumption  never  obtains  where  the  deed 
is  proved  to  have  been  in  the  hands  of  the  grantor 
at  a  period  subsequent  to  its  date. 

The  sending  of  a  deed  by  the  grantor  to  a  stranger, 
or  the  deposit  of  it  in  a  public  office,  is  not  a  deliv- 
ery to  the  grantee  unless  it  is  so  sent  or  deposited 
for  bis  use. 

Tji  JECTMENT  for  lands  in  Eagle.in  the  Coun- 
-t-J  ty  of  Allegany,  tried  at  the  Circuit  Court 
for  that  county  in  October,1848,  before  Monell, 
late  C.  Judge. 

Both  parties  claimed  under  Leverett  Whit- 
324*]  comb,  who  was  in  'possession  until  the 
spring  of  1889,  when  he  removed  to  the  State 
of  Michigan,  leaving  a  tenant  upon  the  prem- 
ises. 

The  plaintiff  gave  in  evidence  a  deed  to  him- 
self from  L.  Whitcomb  and  his  wife,  dated 
November  19.  1839,  acknowledged  before  a 
judge  of  the  Supreme  Court  of  Michigan, Sep- 
tember 3,  1841,  and  recorded  in  the  clerk's  of- 
fice of  the  County  of  Allegany,  May  23,  1842. 
The  defendant  admitted  that  he  was  in  posses- 
sion at  the  time  of  the  commencement  of  the 
suit,  and  the  plaintiff  rested. 

The  defendant  gave  in  evidence  proceedings 
under  the  provisions  of  the  Revised  Statutes 
concerning  attachments  against  absconding, 
concealed  and  non-resident  debtors.commenced 
before  a  Supreme  Court  Commissioner,  and 
continued  before  the  flrstjudge  of  the  County 
of  Allegany.  against  L.  Whitcomb  as  a  non 
resident  debtor,  and  a  deed  to  himself,  exe 


NOTE.— Dccdt— Delivery  of—Whatnifflcienl. 

An  to  what  amounts  to  a  <Miivr//,  much  depends 
upon  the  intention  of  the  parties  and  the  circuin- 
Htanccs  of  each  caae.  See  Scrugham  v.  Wood,  15 
Wend.,  545,  note. 
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cuted  by  trustees  appointed  pursuant  to  such 
proceedings,  dated  May  15,  1841,  which  was 
recorded  July  15  in  the  same  year.  The  first 
publication  of  the  notice  required  by  the  stat- 
ute was  December  14,  1839.  The  defendant 
having  had  notice  of  the  plaintiff's  deed, when 
he  purchased, did  not  claim  any  priority  on  ac- 
count of  the  earlier  record  of  his  own  convey- 
ance. The  defendant  then  rested. 

Grace  V.  Whitcomb  was  then  examined  as 
a  witness  on  behalf  of  the  plaintiff,  and  testi- 
fied that  he  was  a  brother  of  L.  Whitcomb.and 
resided  in  the  County  of  Allegany ;  that  the 
deed  to  the  plaintiff,  which  had  been  given  in 
evidence,  was  sent  to  the  witness  by  L.  Whit- 
comb in  a  letter  which  the  witness  received  at 
the  postofflce  in  Pike,  Allegany  Co.  .December 
3  or  4,  1839,  and  that  the  same  remained  in  his 
hands  until  the  7th  day  of  the  same  month, 
when  he  deposited  it  in  the  clerk's  office  of 
Allegany  Co.  The  letter  was  not  produced,  nor 
did  it  appear  for  what  purpose  the  deed  was 
sent  to  the  witness. 

Several  questions  arose  respecting  the  regu- 
larity of  the  proceedings  against  L.  Whitcomb, 
but  as  they  were  determined  by  the  circuit 
judge  in  favor  of  the  defendant, and  the  plaint- 
iff had  a  verdict,  no  opinion  was  given  upon 
them  here. 

*The  defendant's  counsel  requested  [*325 
the  judge  to  charge  that  if  the  plaintiff's  deed 
was  not  delivered  to  and  received  by  him  prior 
to  the  first  publication  of  notice  under  the  at- 
tachment, the  plaintiff  was  not  entitled  to  re- 
cover. 

The  judge,  among  other  instructions  to  the 
jury,  stated  that  if  the  plaintiff's  deed  was  de- 
livered prior  to  December  14,  1839,  when  the 
first  publication  was  made,  it  was  valid,  and 
that  the  fact  that  it  bore  date  November  19, 
1839,  afforded  prima  facie  evidence  that  it  was 
executed  and  delivered  on  that  day. 

The  jury  found  a  verdict  for  the  plaintiff. 
The  defendant  moves  for  a  new  trial  on  a 
case. 

Mr.  John  Young,  for  the  defendant,  in- 
sisted that  the  circuit  judge  was  in  error  in 
charging  the  jury  that  the  deed  was  presumed 
to  be  delivered  on  the  day  it  bore  date.  If  such 
a  rule  existed,  he  maintained  that  it  was  only 
applicable  between  parties  and  privies  to  the 
deed,  and  did  not  affect  the  defendant  who 
claimed  in  hostility  to  it.  He  cited  1  R.  S.,738, 
sec.  187,  to  show  that  a  deed  which  has  no  at- 
testing witness  does  not  take  effect  against  a 
creditor  or  purchaser  until  it  is  acknowledged 
or  proved,  and  urged  that  the  defendant  could 
avail  himself  of  that  objection  here,  though  it 
was  not  taken  at  the  circuit ;  for  when  the  deed 
was  given  in  evidence  at  the  circuit,  the  de- 
fendant had  not  shown  himself  in  a  situation 
to  take  that  objection,  but  that  after  the  de- 
fendant had  proved  himself  a  purchaser.it  be- 
hooved the  plaintiff,  in  order  to  maintain  the 
priority  of  his  deed,  to  show  that  it  had  had 
the  genuine  signature  of  an  attesting  witness. 

Mr.  C.  P.  Kirkland,  for  plaintiff.  Noth- 
ing whatever  was  said  at  the  circuit  about  the 
absence  of  a  subscribing  witness.  If  the  defend- 
ant was  not  in  a  situation  to  make  the  objec- 
tion when  the  deed  was  first  produced, he  could 
and  ought  to  have  done  so  when  presenting  his 
propositions  to  the  judge  respecting  the  charge 
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to  be  given  to  the  jury.  As  the  case  stands,  the 
court  should  intend  that  the  deed  had  a  sub- 
scribing witness. 

The  judge  was  right  in  his  charge  as  to  the 
326*]  presumption  *arising  from  the  date  of 
the  deed.  Jackson  v.  Hill,  5  Wend.,  532.  At  all 
events  the  deed  was  delivered  when  it  reached 
the  hands  of  O.  V.  Whitcomb,  or  when  he  left 
it  at  the  clerk's  office,  the  last  of  which  events 
was  prior  to  the  first  publication  of  notice  un- 
der the  attachment.  A  delivery  to  a  stranger 
for  the  use  of  the  grantee  is  good.  Church  v. 
Oilman,  15  Wend.,  656.  The  counsel  went 
into  a  critical  examination  of  the  proceedings 
upon  the  attachment  to  show  that  they  were  ir- 
regular and  void. 

Per  Curiam.  We  cannot  upon  this  motion 
determine  upon  the  validity  of  the  proceedings 
upon  the  attachment  against  L.  Whitcomb. 
The  circuit  judge  decided  against  the  objec- 
tions to  them  now  taken,  and  thus  prevented 
the  defendant  from  giving  other  evidence, 
which,  perhaps,  he  might  have  furnished  if 
these  objections  had  prevailed.  To  deny  him 
a  new  trial  on  account  of  erroneous  decisions 
in  his  favor  might  work  injustice.  The  rule  is 
to  examine  the  decisions  made  by  the  circuit 
judge  against  the  party  who  has  lost  the  ver- 
dict, and  to  grant  or  refuse  a  new  trial  accord- 
ing as  we  find  them  erroneous  or  otherwise. 
If  the  point  ruled  against  a  party  who  has  suc- 
ceeded at  the  circuit  when  rightly  determined, 
presents  an  obstacle  which  it  is  impossible  to 
overcome,  then,  and  only  in  that  case,  can  it  be 
relied  on  to  prevent  a  new  trial.  In  this  case  the 
difficulties  though  apparently  formidable  may 
possibly  be  surmounted. 

We  think  the  judge  erred  in  holding  that  the 
deed  afforded  prima facie  evidence  that  the  day 
inserted  for  its  date  was  the  time  of  its  deliv- 
ery. Since  the  Revised  Statutes  this  is  not  the 
rule  as  to  a  deed  not  acknowledged  or  proved 
and  having  no  subscribing  witness.  But  the 
presumption  never  prevails  against  direct  evi- 
dence. Here,  there  is  affirmative  proof  that 
some  time  after  the  date  of  this  deed  it  was  in 
the  hands  of  the  grantor.  This  destroys  the 
presumption  of  a  delivery  at  its  date. 

It  is  urged  that  the  sending  it  in  a  letter  to 
O.  V.  Whitcomb  was  a  delivery, or  if  not.  that 
the  depositing  it  in  the  clerk's  office  by  him  had 
that  effect.  This  might  have  been  so  if  it  had 
been  shown  that  it  was  so  sent  or  deposited  for 
327*]  the  use  of  *the  grantee;  but  the  char- 
acter of  O.  V.  Whitcomb's  agency  is  wholly 
unexplained,  and  for  aught  that  appears  he  re- 
ceived and  deposited  it  for  the  use  of  the  grant- 
or, who  may  have  retained  the  control  of  it 
until  it  was  committed  to  the  plaintiff's  coun- 
sel, to  produce  at  the  trial.  There  must  be  a 
new  trial,  at  which  these  difficulties  may  be 
explained. 

New  trial  granted. 

Motion  for  new  trial—  What  court  will  consider. 
Cited  in— 90  N.  Y..  45 ;  16  Barb..  261 ;  6  Abb.  Pr.,  187 ; 
1  Abb.  N.  8.,  165,  394  ;  1  Rob.,  45,  52 :  1  Hilt.,  543. 

Deed— Presumption  of  delivery  on  day  of  date.  Lim- 
ited-23  Barb.,  164. 

Cited  in-10  N.  Y.,  544 ;  25  N.  Y.,  260 :  63  N.  Y.,  273 ; 
6  Barb.,  103, 194 ;  16  Barb.,  266 :  31  Barb.,  158 :  47  How. 
Pr.,  177 ;  54  How.  Pr.,  399 :  12  Abb.  Pr.,  38 ;  5  Daly, 

Deed—  What  a  delivery  of— Deposit,  etc.  Cited  in— 
6  Barb..  194 ;  14  Barb.,  45 ;  23  How.  Pr.,  419. 
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Replevin — Demand — Suit  against  Sheriff  for 
Acts  of  Deputy. 

In  replevin  in  the  detinet  no  demand  of  the  prop- 
erty before  suit  brought  is  necessary,  where  the 
taking  was  unlawful. 

In  a  suit  agrainst  a  sheriff  for  the  tortious  acts  of 
his  deputy,  the  defendant  need  not  be  described  as 
sheriff. 

Citations-3  Hill,  282  ;  6  Hill,  613. 

T>  EPLEVIN,  in  the  detinet;  plea  non  detinet. 
.TV  The  cause  was  tried  at  the  St.  Lawrence 
Circuit,  before  Willard,  C.  Judge. 

Prior  to  November  25, 1842,  oneHallenback, 
a  merchant  residing  at  Hermon,  in  the  Coun- 
ty of  St.  Lawrence,  purchased  a  quantity  of 
groceries  of  the  plaintiffs  on  credit;  and  on 
that  day  they  were  levied  upon  by  Babcock.  a 
deputy  of  the  defendant,  who  was  then  sheriff 
of  that  county,  at  the  store  of  Hallenback,  in 
Hermon,  by  virtue  of  an  execution  from  this 
court  in  favor  of  Weeks  &  Herrick,  against 
Hallenback.  Before  the  sale  on  the  execution 
the  goods  were  delivered  to  the  plaintiffs,  by 
a  coroner,  by  virtue  of  the  writ  of  replevin  in 
this  cause.  The  defendant  was  not  named  as 
sheriff  in  the  writ  or  declaration. 

The  plaintiffs  gave  evidence  tending  to  show 
that  at  the  time  Hallenback  purchased  the 
goods  of  the  plaintiffs,  he  represented  himself 
as  unembarrassed,  when  in  fact  he  had  a  few 
days  before  confessed  the  judgment  in  favor  of 
Weeks  &  Herrick,  which  was  for  a  large 
amount,  and  had  consented  that  execution 
might  issue  immediately;  and  they  insisted  that 
the  sale  *having  been  procured  by  [*328 
fraud,  no  property  passed  to  Hallenback. 

After  the  plaintiffs  had  rested,  the  defend- 
ant moved  for  a  nonsuit,  and  that  the  jury 
might  be  instructed  to  assess  his  damages,  in- 
sisting, (1)  That  the  declaration  was  in  the  det- 
inet, and  that  the  action  could  not  be  sustained 
without  proof  of  a  demand  of  the  goods  be- 
fore suit  brought;  (2)  That  the  defendant  had 
not,  when  the  goods  were  replevied,  or  at  any 
time,  any  possession  of  the  property,  and  that 
he  could  not  be  made  chargeable  for  the  acts 
of  his  deputy  in  a  case  where  his  official  char- 
acter was  not  stated  in  the  declaration. 

The  circuit  judge  nonsuited  the  plaintiffs, 
and  the  jury  under  his  direction  assessed  the 
defendant's  damages  at  an  amount  equal  to  the 
value  of  the  goods  and  the  interest,  and  the 
plaintiffs  excepted. 

The  plaintiffs  moved  to  set  aside  the  verdict 
on  a  bill  of  exceptions. 

Mr.  C.  P.  Kirkland,  for  the  plaintiffs, 
cited  Ash  v.  Putnam,  1  Hill,  302. 

Mr.  James  Edwards,  for  the  defendant, 
insisted  that  where  the  action  is  in  the  detinet, 
the  tortious  taking  is  waived,  and  to  make  the 
defendant  a  wrong  doer  there  must  be  a  de- 
mand and  refusal. 

In  this  case,  he  contended,  the  defendant  is 
sued  as  an  individual,  and  not  in  bis  official 
character,  and  in  such  a  case  he  cannot  be 
made  liable  for  the  acts  of  his  deputy.  He  did 
not  personally  take  the  goods.  They  were  nev- 
er in  his  possession,  and  when  replevied  were 


NOTE.— Sheriff — Liability  of,  for  acts  of  deputy.  See 
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taken  from  the  possession  of  another.  If  it 
was  intended  to  impute  the  acts  of  the  deputy 
to  him  he  should  have  been  sued  as  sheriff. 

Per  Curiam.  We  are  not  referred  to  any 
case  holding  it  to  be  necessary  in  a  suit  against 
a  sheriff  for  the  acts  of  his  deputy  to  describe 
him  as  sheriff,  and  we  see  no  reason  why  it 
should  be  so  held.  The  object  of  the  suit  is  to 
329*]  establish  a  personal  and  *not  an  official 
liability,  and  the  judgment,  if  one  should  be 
obtained,  must  be  satisfied  out  of  the  defend- 
ant's individual  property.  The  suit  would  not 
abate  by  his  removal  or  the  expiration  of  his 
term  of  office ;  and  it  could  have  been  brought 
after  he  had  ceased  to  be  sheriff,  as  well  as  be- 
fore. When  in  cases  like  this  his  name  of  of- 
fice is  added,  it  is  merely  descriptio  persona. 

A  demand  and  refusal  is  not  necessary  to  be 
proved  where  the  taking  was  wrongful.  Cum- 
mings  v.  Vorce,  3  Hill,  282;  Pierce  v.  Van  Dyke, 
6  Id.,  613.  The  act  of  the  deputy  in  seizing 
the  property  was  in  judgment  of  law  the  act 
of  the  defendant,  and  his  possession  was  the 
defendant's  possession.  We  think  the  circuit 
judge  erred  in  nonsuiting  the  plaintiffs,  and 
the  nonsuit  must  be  set  aside. 

New  trial  granted. 

Cited  in— 9  N.  Y.,  603 ;  24  Hun,  92 ;  2  Sandf .,  73 ;  5 
Sandf .,  162 ;  2  HiJt.,  537 ;  39  Cal..  318. 


SHERMAN  v.  GARFIELD. 

Infant  Feme  Covert — Joined  in  Conveyance  by 
Husband — Ejectment  for  Dower  after  Hus- 
band's Death. 

Although  the  deed  of  an  infant  is  voidable  only 
and  not  void,  yet  where  an  infant  feme  covert  joined 
with  her  husband  in  a  conveyance  of  lands  of  which 
he  was  seized  in  his  own  right ;  held,  that  her  con- 
veyance was  void,  she  having  then  no  estate  in  the 
lands;  and  that  having  survived  her  husband,  she 
could  maintain  ejectment  for  her  dower  notwith- 
standing her  conveyance,  though  she  had  arrived 
at  full  age  and  had  done  nothing  to  disaffirm  it. 

Citation— 17  Wend.,  119. 

"EJECTMENT  for  dower  in  a  lot  of  land  in 
JLJ  the  Citv  of  Troy,  tried  at  the  Rensselaer 
Circuit  in  November,  1843,  before  Willard,  C. 
Judge. 

The  plaintiff  proved  her  intermarriage  with 
Edward  A.  Sherman,  her  late  husband,  in  Oc- 
tober. 1831, and  a  conveyance  to  him  of  the  lot 
in  question,  executed  in  February,  1832,  and 
his  death  in  1839;  and  that  the  defendant  was 
in  possession  at  the  commencement  of  the  suit; 
and  rested. 

The  defendant  gave  in  evidence  a  deed  of 
conveyance  of  the  Tot,  embracing  also  other  real 
estate,  executed  by  E.  A.  Sherman  and  his  wife 
<the  plaintiff)  to  one  Gurdon  Grant,  bearing 
date  April  21,  1835.  It  was  duly  acknowledged 
33O*J  by  both  the  grantors,  *the  plaintiff  be- 
ing privately  examined  by  the  officer  as  a  mar- 
ried woman,  in  the  manner  required  by  the 
statute.  The  deed  contained  a  special  clause 
by  which  the  plaintiff  in  terms  released  "all 
her  dower  and  thirds,  right  and  title  of  dower 

NOTE.— Infancy— Conveyance*  by  infantt—  Whet h- 
tr  void  or  voidable.  See  Bool  v.  Mix,  17  Wend.,  110, 
note. 
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and  thirds,"  and  all  other  right  and  title  to  the 
land.  He  also  proved  that  he  held  the  lot  under 
Gurdon  Grant. 

The  plaintiff  proved  that  she  was  in  the  20th 
year  of  her  age  at  the  time  of  the  execution 
and  acknowledgment  of  the  deed  to  Grant. 
The  suit  was  commenced  in  July,  1843. 

The  defendant  moved  for  a  nonsuit, insisting 
that  the  deed  was  voidable  only,  and  that  the 
plaintiff  had  not  entered  or  done  any  other  act 
disaffirming  it,  and  that  she  has  lost  her  right 
to  do  so  by  the  lapse  of  time  since  the  death  of 
her  husband  before  bringing  the  suit.  The 
judge  denied  the  motion,  holdingthat  the  deed 
was  void,  and  instructed  the  jury  that  the 
plaintiff  was  entitled  to  a  verdict,  which  was 
accordingly  rendered,  and  the  defendant  ex- 
cepted.  A  motion  is  now  made  for  a  new  trial 
on  a  case. 

Mr.  N.  Hill,  Jr.,  for  the  defendant,  cited 
Bool  v.  Mia;,  17  Wend.,  119. 

Mr.  J.  A.  Millard,  for  the  plaintiff,  cited 
Reynolds  v.  Reynolds,  24  Wend.,  193;  Sanford 
v.  McLean,  3  Paige,  121 ;  Priest  v.  Cummings, 
20  Wend.  ,338. 

Per  Curiam.  In  the  case  of  Bool  v.  Mix, 
cited  by  the  defendant's  counsel,  the  plaintiff, 
when  in  her  minority  she  executed  the  deed, 
had  a  vested  interest  in  remainder,  in  the  land; 
and  having  acknowledged  the  deed  as  a  feme 
covert,  it  was  held  to  be  voidable  only;  and 
nothing  having  been  done  to  avoid  it,  it  de- 
feated her  recovery.  Here  the  land  belonged 
to  the  plaintiff's  husband,  and  she  had  no  es- 
tate or  interest  in  it,  but  only  a  capacity  to  be 
endowed  in  the  event  she  should  survive  him. 
There  was  nothing  upon  which  the  deed  could 
operate.  It  was,  therefore,  merely  void,  and 
required  no  act  on  her  part  to  disaffirm  it. 

New  trial  denied. 


*VARNUMETAL.          [*331 

V. 

WHEELER,  Impleaded  with  SWALLOW. 

Discharge  in  Bankruptcy — How  Pleaded. 

A  plea  of  a  discharge  obtained  upon  a  voluntary 
application  under  the  late  Bankrupt  Act  of  the  TJ. 
8.,  must  state  positively  that  the  defendant  at  the 
time  of  presenting  his  petition  was  "  owing  debts," 
etc.  It  is  not  enough  that  such  fact  is  stated  to 
have  been  contained  in  the  petition  presented  to  the 
District  Court. 

Citation— Bankrupt  Act,  sec.  1. 

TVEMURRER  to  plea.  Debt  on  a  judgment 
\J  rendered  in  Vermont.  Plea:  1.  Nil  debet. 
2.  Actio  non,  because,  etc.,  averring  that  the 
defendant  was  a  resident  and  inhabitant  of  the 
Northern  District  of  N.  Y.,  he,  the  said  de 
fendant.  on,  etc.,  at,  etc.,  "presented  to  the 
District  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  a  petition, 
setting  forth  "  that  he  was  such  resident,  "and 
that  he  owed  debts  which  had  not  been  created 
in  consequence  of  a  defalcation  as  a  public  of- 
ficer, or  as  executor,  administrator,  guardian 
or  trustee,  or  while  acting  in  any  other  fiduci- 
ary character;  and  that  he  owed  debts  and  was 
under  engagements  which  he  was  unable  to 
meet,  amithat  he  accordingly  applied  to  the 
court,"  etc.,  reciting  the  residueof  the  petition 
and  then  taliter procettum fuit  that  an  order  to 
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show  cause  was  made,  and  the  defendant  was 
declared  a  bankrupt.and  subsequently  received 
his  discharge  and  certificate,  which  is  set  forth 
in  hoc  verba.  An  averment  is  added  that  the 
plaintiffs'  cause  of  action  arose  prior  to  the 
time  of  the  defendant's  presenting  his  petition 
and  that  it  did  not  accrue  in  consequence  of  a 
defalcation  as  a  public  officer,  etc.  Demurrer 
with  special  cause  and  joinder. 

Mr.  N.  Hill.  Jr.,  for  plaintiff. 

Mr.  S.  Stevens,  for  defendant. 

Per  Curiam.  The  Bankrupt  Act,  section 
1,  provides  that  "All  persons"  "owing  debts," 
etc.,  "  who  shall  by  petition,"  etc.,  "apply  to 
the  proper  court,"  etc.,  shall  be  deemed  bank- 
332*]  rupts  within  *the  purview  of  this  Act, 
and  may  be  so  declared  accordingly."  It  should 
have  been  positively  averred  in  the  plea  that 
the  defendant  at  the  time  of  presenting  his  pe- 
tition owed  debts.  The  averment  is  that  the 
petition  set  forth  that  he  owed  debts.  This  is 
not  sufficient.  Facts  which  are  necessary  to 
confer  jurisdiction  must  be  positively  stated. (a) 
Such  has  always  been  the  manner  of  pleading 
under  the  Insolvent  Acts  of  this  State,  though 
the  discharge  is  made  conclusive  evidence  of 
the  regularity  of  the  proceedings  in  the  same 
manner  as  under  the  Bankrupt  Act.(ft) 

Judgment  for  the  plaintiff. 

Cited  in-4  N.  Y.,  279 ;  12  N.  Y.,  578 ;  4  Barb.,  406 ; 
2  Wood.  &  M.,  459. 

(a)  Sackett  v.  Andross,  5  Hill,  327. 

(b)  Service  v.  Heermance,  1  Johns.,  91 ;  Frary  v. 
Dakin,  7  Id.,  75 ;  Morgan  v.  Dyer,  10  Id.,  161. 


MAPLES  c.  BURNSIDE. 

Discharge  in  Bankruptcy — How  Pleaded — Repli- 
cation. 

A  plea  of  a  discharge  under  the  late  Bankrupt  Act 
of  the  U.  8.,  must  show  that  the  plaintiff's  debt  is 
not  of  the  class  mentioned  in  the  1st  section  of  the 
Act  as  having  been  created  in  consequence  of  a  de- 
falcation as  a  public  officer,  or  as  executor,  etc. 

Whether  a  replication  to  a  plea  of  a  bankrupt  dis- 
charge, averring  generally  that  the  discharge  was 
obtained  through  fraud  and  willful  concealment  of 
the  bankrupt's  property,  accompanied  by  a  notice 
specifying  the  acts  of  fraud  and  concealment,  is 
good,  quaere. 

"HEMURRER  to  replication.  The  declara- 
_U  tion  was  in  aswmpsit.  Plea:  Actio  non, 
because,  etc.,  the  defendant,  on,  etc.,  at,  etc., 
he,  the  said  defendant,  then  and  there  resid- 
ing, etc.,  "was  owing  debts  to  a  large  amount, 
which  debts  he  was  then  and  there  utterly  un- 
able to  meet,  pay,  or  discharge,  and  which 
said  debts  had  not,  nor  had  any  of  them  or  any 
part  thereof  been  created  by  or  in  consequence 
of  any  defalcation  of  a  public  officer,  or  as  ex- 
ecutor, administrator,  guardian  or  trustee,  nor 
while  acting  in  any  other  fiduciary  capacity." 
333*]  The  plea  then  *states  that  the  defend- 
ant thereby  became  bankrupt  within  the  intent 
and  meaning  of  the  Bankrupt  Act,  and  pre- 
sented his  petition,  etc.;  setting  out  the  pro- 
ceedings and  discharge  as  in  the  last  preceding 
case,  followed  by  an  averment  "  that  the  said 
several  supposed  promises  and  undertakings 
in  the  declaration  aforesaid  set  forth,  and  each 
and  every  of  them  were  made,  if  any  such 
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were  made,  and  all  the  indebtedness  thereby 
accruing,  if  any  did  accrue,  was  owing  long 
before  the  said  time  of  the  said  presentation 
and  filing  of  his  said  petition  to  be  declared  a 
bankrupt ; "  concluding  with  a  verification. 
Replication,  predudi  non,  because,  etc.,  "the 
said  discharge  and  certificate  in  said  defend- 
ant's plea  mentioned,  was,  by  said  defendant, 
obtained  through  fraud  and  willful  conceal- 
ment by  him,  the  said  defendant,  of  his  prop- 
erty and  rights  of  property,  contrary  to  the 
provisions  of  the  Act  in  said  plea  mentioned," 
concluding  to  the  country.  There  was  a  no- 
tice annexed  to  the  plea,  and  copied  into  the 
demurrer  books,specifyingseveral  acts  of  fraud 
and  concealment  to  be  given  in  evidence,  as 
was  stated,  under  the  replication.  Demurrer 
and  joinder. 

Mr.  C.  C.  Noble,  for  the  defendant,  insist- 
ed that  the  Act  of  Congress  did  not  prescribe 
any  form  of  pleading  where  a  party  seeks  to 
impeach  a  discharge.  It  is  true  the  Act  pro- 
vides (sec.  4)  that  the  discharge  may  be  im- 
peached for  fraud  or  willful  concealment,  "on 
prior  reasonable  notice  specifying  in  writing 
such  fraud  or  concealment."  This  provision, 
was  not,  however,  intended  to  change  the  form 
of  pleading.  The  replication  should  itself  set 
forth  the  acts  of  fraud  relied  upon,  and  thus 
the  regular  form  of  pleading  would  be  pre- 
served and  the  intention  of  the  Act  of  Con- 
gress carried  out.  Besides,  the  notice  is  no  part 
of  the  replication,  and  then  there  is  nothing 
but  a  general  allegation  of  fraud  and  conceal- 
ment, which  is  insufficient  upon  general  prin- 
ciples, and  a  violation  of  the  provision  cited 
from  the  Bankrupt  Act. 

Mr.  N.  Hill,  Jr.,  for  plaintiff.  If  a  general 
replication  accompanied  by  a  notice  will  not 
answer,  then  only  a  single  act  of  fraud  or  con- 
cealment *can  be  relied  on,  unless  the  [*334 
plaintiff  obtains  leave  to  reply  double  ;  for  a 
replication  stating  several  distinct  acts  would 
be  bad  for  duplicity. 

But  the  plea  is  bad.  It  does  not  aver  that 
the  plaintiff's  debts  did  not  arise  out  of  a  de- 
falcation of  a  public  officer,  etc. 

Mr.  Noble,  in  reply,  insisted  that  the  in- 
troductory and  concluding  averments  in  the 
plea,  taken  together,  amounted  to  such  allega- 
tion. 

Per  Curiam.  The  plea  is  fatally  defective. 
There  is  a  class  of  debts  upon  which  a  bank- 
rupt's discharge  does  not  operate,  and  a  plea 
of  such  discharge  must  show  that  the  plaint- 
iff's debt  does  not  belong  to  that  class.  The 
two  averments  referred  to  by  the  defendant's 
counsel  do  not,  even  argumentatively,  make 
this  out.  It  is  not  averred  that  all  the  defend- 
ant's debts  were  such  as  did  not  arise  in  con- 
sequence of  a  defalcation  by  a  public  officer, 
etc.,  but  only  that  he  owed  debts  which  were 
not  so  created;  and  at  the  conclusion  he  only 
says  that  the  plaintiff's  debt,  if  it  existed,  was 
owing  prior  to  the  time  of  presenting  his  peti- 
tion, not  that  it  was  one  of  those  mentioned  at 
the  commencement  of  the  plea. 

The  plea  being  bad  it  is  unnecessary  to  ex- 
press an  opinion  upon  the  replication. (a) 

Judgment  for  the  plaintiff. 

Cited  in— 3  Barb.,  436 :  4  Barb.,  407. 

(a)  See,  Brereton  v.  Hull,  ante,  75. 
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335*]     *BARKER  v.  MATHEWS. 

A  plaintiff  in  a  judgment  who  has  procured  an 
execution  to  be  issued  and  levied  upon  personal 
property  of  the  defendant,  cannot  sustain  an  action 
against  a  wrong-doer  for  taking:  such  property  out 
of  the  possession  of  the  officer. 

Citation— 11  Johns.,  136. 

ERROR  to  the  Chautaqua  C.  P.  Barker 
sued  Mathews  in  a  justice's  court,  and  de- 
clared in  case,  for  that  the  defendant  had 
taken,  carried  away  and  secreted  certain  prop- 
erty of  the  defendant,  which  had  been  levied 
upon,  by  virtue  of  an  execution  in  favor  of 
the  plaintiff.  The  defendant  pleaded  not  guilty, 
and  the  plaintiff  recovered  before  the  justice. 
The  defendant  appealed  to  the  C.  P.  On  the 
trial  in  that  court  the  plaintiff  offered  to  prove 
a  judgment  in  his  favor  against  the  defendant, 
and  an  execution  thereon;  that  said  execution 
was  levied  upon  the  property  mentioned  in  the 
plaintiff's  declaration  to  an  amount  sufficient 
to  satisfy  the  judgment,  of  which  the  defend- 
ant had  notice;  that  said  defendant  fraudu- 
lently and  wrongfully  removed  said  property 
and  converted  it  to  his  own  use,  whereby  the 
plaintiff  was  defrauded  and  deprived  of  ob- 
taining satisfaction.  The  defendant's  counsel 
objected  that  this  evidence  would  not  main- 
tain the  action,  and  the  court  being  of  that 
opinion  nonsuited  the  plaintiff,  who  duly  ex- 
cepted. 

Mr.  H.  Keep,  for  plaintiff  in  error. 

Mr.  R.  P.  Marvin,  for  defendant  in  error. 

By  the  Court,  Beardsley,  J.  There  is  no 
precedent  for  this  action,  and  as  the  law  has 
already  provided  well  known  and  appropriate 
remedies  for  all  parties,  in  such  cases,  there  is 
no  occasion  to  devise  a  new  one. 

The  constable  who  levied  the  plaintiff's  exe- 
cution is  responsible  to  him  for  the  value  of 
the  property  levied  on.  It  will  be  no  defense 
to  the  constable  that  the  property  was  fraudu- 
336*]  lently  *taken  from  his  custody,  by  the 
defendant  in  the  execution;  for  such  taking 
the  constable  may  have  his  action  against  the 
defendant,  and  thus  indemnify  himself.  In 
this  manner  the  defendant  will  be  made  to  an- 
swer for  his  own  wrong,  to  the  officer,  and  the 
latter,  in  turn,  will  respond  to  the  plaintiff. 
These  remedies  exist,  and  they  have  been  found 
fully  commensurate  to  such  injuries. 

This  case  isnotlike  Yatesv.  Joyce,  lljohns., 
136.  In  that  case,  the  judgment  owned  by  the 

Rlaintiff  gave  him,  as  the  court  held,  a  legal 
en  on  the  real  property  to  which  the  injury 
complained  of  was  done.  The  sheriff  had  no 
right  whatever  to  that  property;  he  had  power 
to  sell,  but  nothing  more.  His  seizure  of  real 
estate  on  execution,  and  advertising  it  forsale, 
gives  him  no  title  to  the  property,  nor  any  lien 
upon  it;  he,  therefore,  could  have  maintained 
no  action  for  the  injury  done  by  the  defendant 
to  the  property  which  the  sheriff  was  about  to 
sell,  nor  was  the  sheriff  responsible  to  the 
plaintiff  for  what  had  been  done. 

Here  the  constable  had  a  special  property  in 
the  goods  levied  upon,  and  could  have  brought 
an  action  for  the  defendant's  wrongful  act. 
But  the  plaintiff  had  no  lien  upon  or  property 
in  the  goods  and,  therefore,  be  can  have  no  ac- 
tion for  the  alleged  injury. 
DKNIO  1. 


The  cases  are  plainly  distinguishable,  and 
this  judgment  should  be  affirmed. 
Judgment  affirmed. 

Overruled— 9  N.  Y.,  174. 

Distinguished— 36  Barb.,  254 

Cited  in— 94  N.  Y.,  516 ;  10  Hun,  444 ;  3  Barb.,  523 
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*BURCKLE 

v. 
ECKART,  Impleaded  with  GIBB  ET  AL. 


Payment  for  Service*,  in  Share  of  Profits— Doe* 
Not  Necessarily  Constitute  Partnership. 

A  person  in  business  may  employ  another  as  a 
subordinate,  and  agree  to  pay  him  a  share  of  the 
profits,  if  any  shall  arise  as  a  compensation  for  his 
services,  without  giving  the  person  so  employed  the 
rights,  or  subjecting  him  to  the  liabilities  of  a  part- 
ner. 

A  firm  of  merchants  engaged  in  general  business, 
and  trading,  among  other  things,  in  provisions,  em- 
ployed a  third  person  to  attend  to  the  purchasing 
and  forwarding  of  produce,  who  was  to  act  under 
the  orders  of  the  firm,  and  have  as  a  compensation 
for  his  services  one  fourth  of  the  profits  arising  out 
of  the  purchase  and  sale  of  produce ;  held,  that  the 
person  thus  employed  was  not  a  partner  in  the  busi- 
ness, even  in  respect  to  third  parties. 

Citations— 20  Wend..  70 ;  Story,  Part.,  49,  56,  72 ; 
Colly.  Part.,  14, 18. 

A  SSUMPSIT,  tried  before  Kent,  C.  Judge,  at 
1JL  the  N.  Y.  Circuit  in  January,  1843.  The 
action  was  on  a  written  agreement  made  March 
2, 1841,  between  the  plaintiff  of  Oswego  of  the 
one  part,  and  Messrs.  James  Gibb  &  Co.  of 
Quebec  of  the  other  part.  By  the  contract  the 
plaintiff  agreed  to  purchase  wheat  in  Ohio  dur- 
ing the  year  1841,  at  as  low  a  price  as  possible, 
to  the  extent  of  200,000  bushels,  and  ship  the 
same  to  Oswego.  The  expenses  incurred  were 
to  be  added  to  the  cost  of  the  wheat,  and  cer- 
tain premiums  were  to  be  deducted.  The 
plaintiff  agreed  to  furnish  a  barrel  of  flour  of 
a  certain  quality  for  every  five  bushels  of 
60  pounds  of  wheat,  and  to  deliver  the  same  at 
Kingston,  U.  C.,  to  the  agents  of  Gibb  &  Co. 
On  such  delivery,  Gibb  &  Co.  agreed  to  pay 
the  plaintiff  for  each  barrel  of  flour  the  amount 
of  the  cost  of  five  bushels  of  wheat,  including 
freight.  Gibb  &  Co.  were  then  to  sell  the  flour 
in  Canada  charging  only  actual  expenses. 
The  net  profits  arising  from  the  sale  of  the 
flour  were  to  be  divided  between  the  plaintiff 
and  Gibb  &  Co.  in  the  proportion  of  one  third 
to  the  former,  and  two  thirds  to  the  latter. 

James  Gibb  &  Co  were  partners  in  business 
at  Quebec,  L.  C..  and  the  firm  was  composed 
of  James  Gibb,  Thomas  Gibb  and  Elisha  Lane. 
They  were  made  defendants  with  Eckart. 
Whether  they  had  been  served  with  process  or 
not,  was  not  stated;  but  Eckart  alone  defend- 
ed; and  one  question  was,  *whetherhe  [*338 
could  be  made  liable  with  Gibb  &  Co.  upon 
the  contract.  Christian  J.  Burckle,  the  father 
of  the  plaintiff,  and  who  transacted  most  of  the 


NOTE.— Part nerthip—  What  constitute*— Rtottitittt 
— De/lnttiMtw.  See  Poet  v.  Kimbvrly.9  Johns.,470,no(«  ; 
Holmes  v.  United  Ins.  Co..  2  Johns.  Cas.,  8t9,  note  ; 
Wi'tmore  v.  (taker.  9  Johns..  307.  note ;  Boatwick  v. 
Champion,  11  Wend.,  571,  note. 

An  employ6  of  n  jlrm.u'AriM  cnmpennatirm  is  a  part 
of  the  profits.  Is  not  a  partner.  See  Vanderburgh  T. 
Hull,  20  Wend..  70,  Ti.rfe. 
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business  on  his  behalf,  testified  that  the  signa- 
ture to  the  contract  "James  Gibb  &  Co."  was 
written  by  James  Gibb,  one  of  the  firm;  and 
that  he  first  made  the  acquaintance  of  Eckart 
in  1840.  when  he  was  engaged  in  purchasing 
flour.  In  consequence  of  some  conversations 
which  had  previously  passed  between  the  wit- 
ness and  Eckart,  the  witness,  February  8, 1841. 
wrote  a  letter  in  the  plaintiff's  name,  directed 
to  "Isaac  R.  Eckart,  Esq.,  or,  in  his  absence, 
to  Messrs.  James  Gibb  &  Co.  Quebec,"  as  fol 
lows :  "  Dear  Sir :  Being  now  at  liberty  to 
make  what  arrangements  I  please  respecting 
my  milling  business  for  the  ensuing  season,  I 
herewith  address  you  suggestions  to  form  the 
basis  of  an  arrangement  I  should  like  to  enter 
into  with  a  Canadian  house  of  the  standing  of 
Messrs.  Gibb  &  Co.,  and  have  no  doubt  it 
would  prove  mutally  convenient  and  advanta- 
geous," etc.  This  was  answered  by  a  letter 
from  Eckart  to  the  plaintiff,  written  at  Mont- 
real February  19,  1841,  in  which  he  says, 
"  The  terms  for  the  arrangement  you  propose 
have  been  submitted  to  Messrs.  James  Gibb  & 
Oo.  of  Quebec.  They  think  a  commission 
should  be  allowed,  to  place  them  in  the  same 
position  with  yourself,  as  an  equivalent  to  the 
milling  profit.  Mr.  James  Gibb,  the  principal 
of  the  firm,  whom  I  expect  here  to  morrow  on 
his  way  to  Upper  Canada,  will  visit  your  place 
in  company  with  myself,  when  the  basis  you 
propose  can  be  taken  into  consideration,"  etc. 
James  Gibb  and  Eckart  accordingly  went  to 
Oswego,  where  the  written  agreement  was 
made  and  executed  by  the  plaintiff  of  the  one 
part,  and  "  James  Gibb  &  Co."  of  the  other 
part.  The  witness  further  testified  that  when 
negotiating  the  contract,  .James  Gibb  informed 
the  witness  that  Eckart  had  a  share  in  the  busi- 
ness; and  Eckart  said  it  was  so.  Cross-ex- 
amined :  they  merely  said  Eckart  was  interested 
—they  did  not  say  he  was  the  purchasing 
agent  of  Gibb  &  Co.  There  was  nothing  said 
about  Eckart's  being  a  member  of  the  firm  of 
James  Gibb  &  Co. ;  and  it  was  not  said  that  he 
was  a  partner  in  that  house.  The  plaintiff  then 
read  a  stipulation  by  which  the  attorney  of 
339*]  *Eckart  admitted  that  the  firm  of  Gibb 
&  Co.  at  the  time  of  the  execution  of  the  con- 
tract consisted  of  James  Gibb,  Thomas  Gibb, 
and  Elisha  Lane. 

On  this  proof  the  plaintiff  proposed  to  read 
the  contract  in  evidence.  The  defendant  ob- 
jected that  there  was  no  proof  that  Eckart  was 
a  member  of  the  firm  of  Gibb  &  Co.,  or  that 
he  had  executed  the  contract.  The  judge 
overruled  the  objection,  and  allowed  the  con- 
tract to  be  read  in  evidence,  saying  there  was 
some  evidence  that  Eckart  was  a  party  to  the 
agreement;  and  the  defendant  excepted. 

The  defendant  read  the  deposition  of  Dun- 
can McPherson  of  Quebec,  who  was  the  book- 
keeper of  Gibb  &  Co.  He  gave  the  names  of 
the  several  members  of  the  firm  as  they  have 
already  been  mentioned,  and  said  they  were 
engaged  in  a  general  business  as  merchants, 
trading  principally  in  groceries,  wines,  spirits, 
and  provisions.  He  added,  "James  Gibb  & 
Co.  required  somebody  to  attend  to  the  pur- 
chasing and  forwarding  of  western  produce, 
and  employed  Isaac  R.  Eckart,  the  defendant, 
for  that  purpose;  and  as  a  remuneration  for  his 
trouble,  he  was  to  receive  one  fourth  of  the 
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profits  coming  to  James  Gibb  &  Co.  from  the 
western  produce  business.  He  acted  in  all 
matters  connected  with  that  business  under 
the  orders  of  James  Gibb  &  Co.,  and  exercised 
no  kind  of  ownership  over  the  produce;  and 
he  never  was  looked  upon,  or  considered  as  a 
partner  of  the  firm  of  James  Gibb  &  Co."  He 
was  paid  for  his  services  by  receiving  one 
fourth  of  the  profits  arising  out  of  the  western 
produce  business;  but  had  no  further  interest 
in  the  firm  or  business  of  Gibb  &  Co.  In  1840 
Gibb  &  Co.  were  also  engaged  in  the  western 
produce  business,  and  Eckart  was  employed, 
and  paid  for  his  services  in  the  same  way. 

The  plaintiff  purchased  wheat, manufactured 
and  sent  11,485  barrels  of  flour  to  the  agents 
of  Gibb  &  Co., at  Kingston,  which  was  received 
and  paid  for  by  Gibb  &  Co.  in  pursuance  of 
the  agreement.  The  plaintiff  also  sent  1350 
barrels  more,  which  Gibb  &  Co.  refused  to  re- 
ceive; and  October  16,  1841,  Gibb  &  Co.  wrote 
the  plaintiff  that  they  would  proceed  no  fur- 
ther under  the  contract.  For  this  alleged 
breach  the  action  *was  brought;  and  [*34O 
the  plaintiff  claimed  to  recover  such  profits  as 
he  would  have  made  had  there  been  a  com- 
plete performance  of  the  agreement.  The  de- 
fendant insisted  that  the  contract  was  first 
broken  by  the  plaintiff,  and  that  Eckart  was 
not  a  partner  of  Gibb  &  Co.  The  judge  charged 
the  jury,  the  defendant  excepted,  and  the  jury, 
without  retiring,  rendered  a  verdict  for  the 
plaintiff  for  $17.170.60.  The  defendant  Eckart 
moves  for  a  new  trial  on  a  bill  of  exceptions. 

Messrs.  M.  S.  Brewster  and  G.  Wood, 
for  the  defendant,  cited  2  Cai.,  298;  17  Johns., 
80;  1  Wend.,  532;  5  Id.,  274;  24  Id..  158;  19 
Id.,  424,  428;  13  East,  7; 5  Taunt.,  74;  Story, 
Part,,  60.  62,  56,  57;  Gow,  19,  21;  Id.,  100. 

Messrs.  F.  B.  Cutting  and  S.  Stevens, 
for  the  plaintiff,  cited  18  Wend.,  184;  Story, 
Part.,  49,  69,  51,  54,  23,  58;  Colly.  Part.,  ch.  1, 
sec.  2;  3  Kent,  24-27;  16  Johns.,  34;  1  Hill, 
526;  6  Serg.  &  R.,  261;  6  Pick.,  374;  16  Id., 
425;  2  H.  Bl.,  235,  246;  3  Maule  &  S.,  357;  4 
B.  &  Aid.,  663;  18  Ves.,  300;  24  Wend.,  158; 
19  Id.,  424.  428,  430. 

By  the  Court,  Bronson,  Ch.  J.  The  con- 
tract on  which  the  plaintiff  sues  is  in  writing. 
Eckart  has  not  signed,  and  is  not  bound  by  it, 
unless  he  was  a  member  of  the  house  of  James 
Gibb  &  Co. ;  and  that  he  was  a  member  was 
not  proved  at  the  time  the  judge  allowed  the 
contract  to  be  read  in  evidence.  The  plaintiff 
himself  proved,  by  reading  the  stipulation 
made  for  that  purpose,  that  the  firm  of  James 
Gibb  &  Co.,  at  the  time  of  the  execution  of  the 
contract,  consisted  of  James  Gibb,  Thomas 
Gibb  and  Elisha  Lane.  If  this  proof  was  not 
absolutely  fatal  to  the  action,  still  there  was 
no  satisfactory  evidence  that  Eckart  was  a 
partner.  The  witness,  Christian  J.  Burckle, 
testified  that  when  negotiating  the  contract, 
James  Gibb  said  Eckart  had  a  share  in  the 
business,  and  Eckart  said  it  was  so.  Accord- 
ing to  the  cross-examination,  they  merely  said 
that  Eckart  was  interested;  they  did  not  say 
that  he  was  a  member  of  the  firm,  or  a  part- 
ner in  the  house  of  James  Gibb  &  Co.  This  is 
*the  strongest  evidence;  indeed,  all  the[*341 
evidence  there  was  at  that  time,  tending  to 
charge  Eckart  as  a  partner.  There  are  many 
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ways  in  which  he  might  be  interested  in  the 
business  to  which  the  contract  related,  without 
being  a  partner;  and  the  witness,  who  is  the 
father  of  the  plaintiff,  and  seems  to  be  a  prin- 
cipal, rather  than  a  subordinate,  on  that  side 
of  the  case,  does  not  pretend  that  he  thought 
Eckart  a  partner,  or  supposed  he  would  be 
bound  by  the  contract  of  James  Gibb  &  Co. 
It  is  evident  from  the  correspondence  which 
brought  the  parties  together,  that  Eckart  was 
not  regarded  as  a  partner.  And  besides,  there 
was  then  no  motive  for  wishing  to  bind  him; 
for,  as  the  witness  tells  us,  he  had  failed  in 
business,  and  Gibb  was  rich.  The  evidence 
was  quite  too  loose  and  inconclusive  to  charge 
Eckart;  and  the  first  exception  was  well  taken. 
This  difficulty  was  not  obviated  by  the  proof 
which  afterwards  came  out  touching  the  al- 
leged partnership.  The  testimony  of  Duncan 
McPherson  shows  precisely  what  was  the  real 
relation  between  Eckart  and  the  house  of  Gibb 
&  Co. ;  and  as  his  testimony  is  entirely  con- 
sistent with  all  the  other  evidence  in  the  case 
touching  that  subject,  we  need  not  look  be- 
yond what  he  has  said.  Now,  according  to  his 
evidence,  Eckart  was  not  a  member  of  the 
house  of  Gibb  &  Co.  But  as  the  house  required 
assistance  in  the  out-door  part  of  their  business, 
they  employed  Eckart  to  attend  to  the  pur- 
chasing and  forwarding  of  western  produce; 
and,  as  a  remuneration  for  his  trouble,  he  was 
to  receive  one  fourth  part  of  the  profits  coming 
to  Gibb  &  Co.  from  that  branch  of  their  busi- 
ness. He  acted  in  all  matters  connected  with 
the  business  under  the  orders  of  Gibb  &  Co. 
He  exercised  no  ownership  over  the  property 
purchased;  and  was  never  looked  upon  or  con- 
sidered as  a  partner.  It  is  quite  clear  that 
there  was  no  partnership  as  between  the  par- 
ties to  this  arrangement;  and  I  think  there  was 
none  in  relation  to  third  persons.  There  was 
no  community  of  interest  in  the  capital  stock ; 
and  Eckart  did  not  act  as  a  principal  trader, 
but  only  as  the  agent  or  servant  of  Gibb  &  Co. 
He  was  not  clothed  with  the  usual  powers, 
rights,  or  duties  of  a  partner;  but  was  subject 
to  the  orders  of  his  employers.  He  had  noth- 
342*]  ing  to  do  *with  losses,  except  as  they 
affected  the  profits  out  of  which  he  was  to  be 
paid ;  and  he  was  only  to  take  a  share  of  the 
profits  in  the  lieu  of  wages,  or  as  a  mode  of 
getting  compensation  for  his  services.  I  shall 
not  go  over  the  cases  where  this  question  has 
been  considered,  nor  examine  the  nice  distinc- 
tions which  may  be  found  in  the  books;  for,  so 
far  as  this  court  is  concerned,  it  has  been  settled, 
that  a  mere  agent  or  servant,  who  is  to  obey  or- 
ders, and  has  no  interest  in  the  capital  stock, 
will  not  be  a  partner,  even  as  to  third  persons, 
merely  because  he  is  to  be  compensated  for  his 
services,  by  receiving  a  share  of  the  profits 
which  may  arise  from  the  business  in  which  he 
is  employed.  Vanderburgh  v.  Hull,  20  Wend., 
70;  and  see.  Story,  Part.,  49.  56,  72;  Colly. 
Part..  14, 18.  It  is  undoubtedly  true,  as  a  gene- 
ral rule,  that  a  communion  of  profits  will  make 
men  partners,  and  draw  after  it  a  liability  for 
losses.  But  it  is  abundantly  settled  that  the 
rule  is  not  universal:  and  the  exception  which 
will  best  reconcile  the  cases,  is  least  liable  to 
abuse,  and  is  so  distinctly  marked  that  it  can 
be  easily  administered,  is  that  which  allows 
one  man  to  employ  another  as  a  subordinate 


in  his  business,  and  agree  to  pay  him  out  of 
profits,  if  any  shall  arise,  without  giving  the 
party  employed  the  rights,  or  subjecting  him 
to  the  liabilities  of  a  partner. 

There  was  no  conflict  of  testimony.  It  is 
true  that  Eckart  was  interested  in  the  business; 
but  not  as  a  partner.  As  there  was  no  dispute 
about  facts,  the  counsel  was  right  in  insisting 
as  matter  of  law.  that  Eckart  was  not  a  part- 
ner; and  the  judge  should  have  so  charged  the 
jury. 

There  are  several  other  questions  in  the  case; 
but  as  this  goes  to  the  foundation  of  the  action, 
they  need  not  be  considered. 

New  trial  granted. 

Same  case— 3  Denio.  279 ;  3  N.  Y.,  132. 

Distinguished— 29  Hun,  191. 

Cited  in— 41  N.  Y..  569  ;  1  Am.  Rep.,  454 ;  51  N.  Y.. 
236 ;  76  N.  Y.,  58 ;  32  Am.  Rep.,  269 :  8  Hun,  555  ;  14 
Barb..  476;  25  Barb.,  16;  32  Barb.,  581:  3  Bos..  112;  3 
Rob.,  703:  8  W.  Dig.,  250 :  1  Cliff.,  36 ;  16  Kan.,  213 ;  16 
Am.  Rep.,  266 ;  53  N.  H.,  339 ;  2  G.  Greene,  430 ;  52  Am. 
Dec.,  529. 
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Evidence — Proof  of  Handwriting — Comparisons 
— Experts. 

Proof  by  comparison  of  hands,  (.  e.,  the  juxtapo- 
sition of  two  writings  in  order  to  ascertain  whether 
both  were  written  by  the  same  person,  is  inadmis- 
sible. 

A  witness  who  was  a  clerk  in  chancery,  and  who 
testified  that  he  had  been  accustomed  to  examine 
signatures,  as  to  their  being  genuine,  is  not  entitled 
to  give  an  opinion  as  a  person  skilled  in  detecting 
forgeries,  whether  a  signature  is  genuine  or  Imi- 
tated. 

It  seems  that  the  rule  sometimes  allowed  to  pre- 
vail, admitting  experts  to  give  an  opinion  whether 
a  signature  is  genuine  or  imitated,  is  not  well  es- 
tablished upon  authority,  and  that  such  testimony 
is  incompetent.  Per  Bronson,  Ch.  J. 

Citations-4  Esp.,  117 :  4  T.  R.,  497  ;  8  Carr.  &  P., 
434;  Peake,  Ev.  (Norris),  156,  App.  xxv. :  Sayer,  130 ; 
5  B.  &  Aid.,  330 ;  4  Carr.  &  P.,  1 ;  5  Ad.  &  Ell.,  703  ;  9 
Conn.,  55 :  17  Pick.,  497 ;  1  Pa.,  161 ;  1  Phil.  Ev.,  493 ; 
Cow.  &  H.  Notes,  1337  ;  2  Stark.  Ev..  ed.  1842,  517 ; 
Ores.  Eq.  Ev.,  190 :  Roscoe,  Cr.  Ev.,  163 ;  Greenl.  Ev., 
615 :  2  Russ.  Cr.,  380 :  9  Cow.,  94 ;  5  Hill,  182. 

rPHE  defendant  was  indicted  for  uttering  and 
JL  publishing  as  true  a  forged  mortgage,  pur- 
porting to  be  made  by  Michael  Tuke  and  Polly, 
his  wife,  creating  a  charge  on  the  real  estate  of 
Tuke  and  his  wife.with  intent  to  defraud,  etc. 
2  R.  S.,  670,  sees.  22.  89.  The  defendant  was 
tried  at  the  Oneida  Oyer  and  Terminer,  before 
Gridley,  G.  Judge,  and  two  judges  of  the 
County  Courts,  in  September,  1844.  After  the 
district  attorney  had  given  evidence  to  prove 
the  alleged  offense,  he  called  a  witness  who 
testified  as  follows:  1  reside  in  the  City  of 
Utica,  and  have  been  clerk  in  chancery  for  ten 
or  eleven  years.  I  have  been  accustomed  to 
examine  signatures  as  to  their  being  genuine. 
I  have  examined  the  signature  to  the  contract 
made  by  Michael  Tuke  and,  also,  the  signature 
of  Michael  Tuke  to  the  mortgage  in  question. 
The  district  attorney  then  offered  to  prove  by 

NOTE.— Evidence—  Proof  nf  handtrrntng— Compar- 
ison— Competency  nf  witnemc*.  For  H  f  ull  discussion, 
see  Titfora  v.  Knott,  2  Johns.  CHS..  211,  nnU.  In  con- 
nection with  tho  abovo  cast'  of  People  v.  Siwoner, 
see,  also,  Jackson  v.  Phillips.  9  Cow..  94  ;  Boyle  v. 
Colman,  13  Barb..  42;  Jackson  v.  Van  Dusen,  5 
Johns..  144  ;  Haskins  v.  8tuy  vt-sant,  Anthon,  JV.  P., 
132;  1  Greenl.  Ev.,  sees.  676-581. 
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the  witness,  that  from  an  examination  of  other 
signatures  of  Tuke,  then  before  the  witness, 
admitted  to  be  genuine,  and  from  an  examina- 
tion of  the  alleged  forged  signature  of  Tuke, 
the  signature  of  Tuke  to  the  mortgage  in  ques- 
tion was,  in  the  judgment  of  the  witness.writ- 
ten  in  a  forged  and  imitated  hand.  The  de- 
fendant objected  to  this  evidence;  but  it  was 
admitted  by  the  court,  and  the  defendant  ex- 
cepted.  The  defendant  having  been  found 
guilty,  the  bill  of  exceptions  was  brought  up 
by  certiorari  pursuant  to  the  statute. 
344*]  M/t'w*.  J.  R.  Lawrence  and  B. 
D.  Noxon,  for  the  prisoner. 

Mr.  T.  Jenkins,  District  Atty.,  for  the 
people. 

By  ike  Court,  Bronson,  Ch.  J.  The  gener- 
al rule  is,  that  a  witness  must  have  acquired  a 
knowledge  of  the  party's  handwriting,  either 
by  seeing  him  write,  by  corresponding  with 
him,  or  in  some  other  way,  before  he  is  quali- 
fied to  speak  on  the  subject.  An  exception  to 
the  rule  has  sometimes  been  made,  and  persons 
supposed  to  be  skilled  in  detecting  forgeries, 
although  not  acquainted  with  the  party's  hand- 
writing, have  been  allowed  to  give  their  opin- 
ion on  the  question  whether  a  particular  in- 
strument or  signature  was  written  in  a  genu- 
ine or  imitated  character.  In  King  v.  Cator,  4 
Esp.,  117,  a  clerk  in  the  postomce,  who  held 
the  place  of  inspector  of  franks,  was  allowed, 
without  objection,  to  testify  that  the  libels  in 
question  were  written  in  a  feigned  or  disguised 
hand.  In  Goodtitle,  ex  dem.  Revett,  v.  Braham, 
4  T.  R.,  497,  experts,  having  no  knowledge  of 
the  handwriting  of  the  party,  were  allowed, 
after  objection  taken,  to  answer  the  question 
whether  the  paper  was  written  in  a  natural  or 
imitated  hand.  This  decision  was  made  on  a 
trial  at  bar  in  which  Ld.  Kenyon  presided. 
But  in  Gary  v.  Pitt,  Peake,  Ev.  (Norris),  Ap- 
pend., xxv.,  which  was  tried  before  the  same 
learned  judge  five  years  afterwards,  he  reject- 
ed such  evidence  as  being  inadmissible,  saying, 
that  although  it  was  received  in  Goodtitle  v. 
Braham,  he  had  laid  no  stress  upon  it  in  his 
charge  to  the  jury.  In  Kemp  v.  Mackritt, 
Bayer,  130,  the  evidence  to  detect  forgery  was 
of  a  very  peculiar  character,  and  was  received 
without  objection.  The  case  has  very  little 
bearing  upon  the  present  question.  Regina  v. 
Williams,  8  Carr.  &  P.,  434,  also  stands  upon 
its  own  particular  circumstances. 

In  Gurney  v.  Langlands,  5  B.  &  Aid.,  330, 
which  was  tried  before  Baron  Wood,  an  expert 
was  not  permitted  to  answer  the  question 
whether  he  believed  the  handwritiner  in  ques- 
tion to  be  a  genuine  signature  or  an  Imitation; 
and  the  Court  of  K.  B.  refused  a  new  trial. 
Although  the  judges  did  not  expressly  deter- 
345*]  mine  *that  such  evidence  was  never 
admissible,  yet  what  they  said,  tended  to  that 
conclusion;  and  what  they  did,  was  directly 
to  the  point.  In  Clermont  v.  Tuttidge,  4  Carr. 
&  P.,  1,  Ld.  Tenterden  said,  it  was  former- 
ly held,  that  persons  conversant  with  hand- 
writing could  be  asked  whether  certain  let- 
ters were  genuine  or  not ;  but  it  has  been 
since  held,  that  that  is  not  evidence.  This 
point  was  noticed  by  Ld.  Denman  in  Doe  v. 
Suckermore,  5  Ad.  &  EJ1.,  703,  where  he  re- 
marked, that  on  the  question  whether  hand- 
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writing,  looked  at  by  itself,  is  genuine  or 
forged,  the  cases  appear  to  me  to  have  justly 
exploded  the  notion  that  bare  inspection  by 
the  most  skillful  person  can  furnish  means  for 
forming  an  opinion;  and  Gurney  v.  Langland* 
is  a  correct  decision,  that  such  an  opinion  can- 
not be  received  from  one  not  acquainted  with 
the  handwriting  supposed  to  be  imitated.  He 
added:  "I  do  not,  indeed,  understand  how 
such  evidence  could  be  rejected,  if  a  witness 
should  swear  that  his  habits  gave  him  the 
requisite  skill;  but  I  do  not  think  that  either 
court  or  jury  would  believe  him,  or  place  the 
least  reliance  on  his  opinions.  Practically, 
therefore,  this  chapter  may  be  considered  as 
expunged  from  the  book  of  evidence. "  It  will  be 
seen  from  these  remarks,  taken  in  connection 
with  the  previous  cases,  that  the  only  point 
which  can  be  considered  as  open  in  the  English 
courts,  if.indeed, that  can  be  regarded  as  an  open 
question,  is,  whether  the  opinion  of  experts,  hav- 
ing no  knowledge  of  the  party's  handwriting, 
shall  be  received,  and  then  be  wholly  disre- 
garded by  the  court  and  jury ;  or  whether  the  evi- 
dence shall  be  shut  out  altogether.  If  it  comes 
to  that,  I  am  in  favor  of  excluding  the  evidence. 
There  is  manifest  inconsistency  in  receiving  it, 
and  then  telling  the  jury,  it  is  of  no  possible 
value.  And  besides,  evidence  should  never  be 
given  to  a  jury,  which,  uncontradicted,  they 
are  not  at  liberty  to  believe.  It  may  have  an  in- 
fluence upon  their  verdict. 

In  Connecticut,  the  evidence  of  persons  pro- 
fessing skill  in  detecting  forgeries,  though  not 
acquainted  with  the  party's  handwriting,  is  said 
to  be  admissible.  Lyon  v.  Lyman,  9  Conn., 
55.  And  it  has  been  received  in  Massachu- 
setts, *though  the  court  admitted  that  [*34& 
this  species  of  evidence  is  "generally  very 
slight,  and  often  wholly  immaterial."  Moody 
v.  Rowell,  17  Pick.,  497.  In  Pennsylvania,  ex- 
perts, who  are  called  to  speak  from  an  inspec- 
tion of  the  instrument  alone,  are  not  admitted. 
Bank  of  Pennsylvania  v.  Haldeman,  1  Pa.,  161. 
The  question  is  noticed  in  the  elementary 
books  upon  evidence;  but  without  reflecting- 
much  light  upon  the  adjudged  cases.  1  Phil. 
Ev.,  493;  Cowen  &  H.  Notes,  1337;  2  Stark. 
Ev.,  ed.  of  1842,  517;  Gresl.  Eq.  Ev.,  190; 
Roscoe,  Cr.  Ev.,  163;  Greenl.  Ev.,  615;  Peake, 
Ev.  (Norris),  156;  2  Russ.  Cr.,  380.  On  the 
whole,  I  think  the  weight  of  authority  is 
against  receiving  such  evidence,  and  that  it 
should  be  rejected.  There  are  many  things 
which  affect  the  genuine  handwriting  of  a 
party,  such  as  his  age,  health,  habits,  state  of 
mind,  position,  haste,  penmanship,  and  writ- 
ing materials;  and  the  opinion  or  belief  of  a 
witness,  who  judges  solely  from  an  inspection 
of  the  instrument  alleged  to  be  forged,  rests 
on  no  solid  foundation.  It  is  impossible  that 
he  should  know  whether  an  instrument  or  sig- 
nature is  genine  or  only  an  imitation,  when  he 
has  never  seen  the  original.  At  the  best,  he 
can  only  give  us  a  conjectural  opinion,  which 
is  much  too  loose  and  unsatisfactory  to  lay  the 
foundation  for  a  judicial  decision. 

I  have  said  thus  much  about  the  testimony  of 
experts,  because  the  district  attorney  attached 
some  importance  to  the  fact  that  the  witness  in 
this  case  was  a  clerk  in  chancery,  and  said  he 
had  been  accustomed  to  examine  signatures  as 
to  their  being  genuine.  But  there  was  nothing 
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either  in  the  official  employment,  or  the  pro- 
fession of  the  witness,  which  proved  that  he 
had  a  higher  degree  of  skill  in  judging  of 
handwriting  than  such  as  is  common  to  sev- 
eral large  classes  of  individuals.  And  besides, 
the  witness  was  not  called  to  express  an  opin- 
ion formed  from  an  inspection  of  the  mort- 
gage alone;  but  the  offer  was  to  prove,  that 
from  an  examination  of  the  signature  to  the 
mortgage,  and  of  other  and  genuine  signatures 
then  before  the  witness,  the  signature  to  the 
mortgage  was,  in  the  judgment  of  the  witness, 
a  forgery.  It  is  not  pretended  that  the  wit- 
ness had  any  previous  knowledge  of  the  hand- 
347*]  writing  of  Tuke;  and  the  case  *comes 
down  to  the  old  question,  whether  a  witness 
shall  be  allowed  to  give  his  opinion  founded 
solely  on  a  comparison  of  hands,  or  the  jux- 
taxposition  of  two  writings  for  the  purpose  of 
ascertaining  whether  both  were  written  by  the 
same  individual.  Much  has  been  said,  and 
more  might  be  added,  on  both  sides  of  that 
question.  But  1  shall  not  enter  into  the  dis- 
cussion of  it,  for  the  reason  that  it  is  settled  in 
this  State,  as  it  is  in  England,  that  such  evi- 
dence is  not  admissible.  Jackson  v.  Phillips, 
9  Cow.,  94;  Wilson  v.  Kirkland,  5  Hill,  182. 
The  verdict  must,  therefore,  be  set  aside. 
New  trial  granted. 

Overruled  In  part— 75  N.  Y.,  293 :  31  Am.  Hep.,  471. 

Cited  in— 1  Lans.,  160 ;  10  Hun,  375 ;  13  Barb.,  44 ;  29 
Barb.,  187 :  21  How.  Pr.,  358 :  37  Super.,  31,  33 ;  6 
Daly,  30 :  46  Ind.,  41 ;  60  Ind.,  244. 


COOPER  v.  GREELEY  &  McELRATH. 

Libel —  What  Constitutes  Action  for — Pleading. 

The  definition  of  a  libel,  sanctioned  by  the  court 
in  Steele  v.  Southwick,  9  Johns..  214,  approved.  Per 
Jewett,  J. 

A  publication  stating  that  the  plain  tiff  is  about  to 
commence  a  suit  for  a  libel,  but  that  he  will  not 
like  to  bring  it  to  trial  in  a  particular  county,  be- 
cause he  is  known  there,  ie  libelous. 

Such  a  publication  amounts  to  a  charge  that  the 
plaintiff  is  in  bad  repute  in  the  county  referred  to, 
and  for  that  reason  would  not  like  to  bring:  the  is- 
sue to  trial  in  that  county. 

In  an  action  for  such  publication  it  is  a  good  plea 
that  the  plaintiff  resides  in  and  is  known  in  the 
county  named,  and  there  sustains  the  reputation  of 
"  a  proud,  captious,  censorious,  arbitrary,  dogmat- 
ical, malicious.  Illiberal  and  litigious  man,"  in  con- 
sequence of  which  he  would  not  like  to  bring  a 
libel  suit  to  trial  in  that  county. 

In  such  an  action  a  plea  averring  generally  that 
the  plaintiff,  residing  in  and  being  known  In  the 
county  in  question,  had  acquired  a  bad  reputation 
there,  in  consequence  of  which  he  would  not  bring 
the  suit  to  trial  in  that  county,  is  good. 

Where  the  plaintiff  is  charged  with  the  reputa- 
tion of  having  committed  a  particular  offense,  or 
with  having  neglected  some  particular  duty,  the 
defendant  cannot  rely  upon  the  reputation  charged, 
but  must  aver  and  prove  the  plaintiff  actually 
guilty.  Such  a  case  la  distinguishable  from  one 
where  general  bad  reputation  is  charged.  There 
the  plea  may  allege  the  existence  of  such  reputa- 
tion merely.  Per  Jewett,  J. 

A  plea  answering  only  part  of  a  count,  is  bad, 
though  other  parts  are  answered  by  other  pleas,  and 
the  general  Issue  is  pleaded  to  the  whole  declara- 
tion.' 

Cltatlons-16  Wend.,  9 ;  11  Johns..  682 :  20  Wend., 
57 ;  3  Johns.  Gas.,  205.  &54 ;  9  Johns.,  215 ;  2  Wils.,  403  ; 


NOTE.— Littelr-  What  amount*  to— Definition*.  See 
Root  v.  King,  7  Cow. ,613,  note.  800.  generally. Moody 
v.  Baker.  5  Cow.,  351,  mtte*  cited :  Bullock  v.  Koon,  9 
Cow..  30,  note,  and  note*  cited;  White  v.  Delavan,  17 
Wend.,  49,  note*  cited. 
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3  Salk..  226:  3  Bl.  Com..  Chit,  ed.,  123,  n.  5  :  1  Chit. 
PI.,  Day's  ed..  382 :  2  Dane,  Abr.,  596 ;  7  Johns.,  270 : 
9  East,  93 :  5  Johns.,  220,  221 ;  3  Cow.,  231 ;  2  Bl.,  961 ; 
Cowp.,  275 ;  12  Johns.,  239 ;  25  Wend.,  621 ;  4  Taunt., 
355 ;  1  Stark.  Sland.  by  Wend.,  169 ;  2  Pick.,  113 ;  1  T. 
R.,  748 ;  6  Hill,  421. 

DEMURRER  *to  pleas,  in  an  action  [*348 
for  libel.  The  declaration,  after  the  usual 
introductory  matter,  alleged,  in  the  first  count, 
the  publication  by  the  defendants  in  the  "N. 
Y.  Tribune,"  of  a  certain  false  and  malicious 
libel  of  and  concerning  the  plaintiff,  contain- 
ing (inter  al.)  the  following  matter,  which  is 
set  out  with  innuendoes,  applyine  it  to  the 
plaintiff.  "At  all  events,  having"  published 
the  letter  excepted  to  as  a  matter  of  intelli- 
gence, without  any  sort  of  feeling  towards  Mr. 
Cooper,  but  such  as  his  conduct  in  the  case 
seemed  to  excite,  we  have  at  all  times  stood 
ready  to  publish  cheerfully  any  correction  or 
contradiction  he  might  choose  to  send  us.  He 
chooses  to  send  none,  but  a  suit  for  libel  in- 
stead. So  be  it  then— walk  in  Mr.  Sheriff! 
There  is  one  comfort  to  sustain  us  under  this 
terrible  dispensation.  Mr.  Cooper  will  have 
to  bring  his  action  to  trial  somewhere.  He 
will  not  like  to  bring  it  in  New  York,  for  we 
are  known  here,  nor  in  Otsego  for  he  is  known 
there."  An  innuendo  follows,  averring  the 
meaning  to  be  that  the  plaintiff  in  consequence 
of  being  known  in  the  County  of  Otsego,  was 
in  bad  repute  there,  and  would  not  for  that 
reason,  like  to  bring  a  suit  for  libel  in  that 
county.  The  second  count  avers  the  publica- 
tion, by  the  defendants  in  the  "N.  Y.  Daily 
Tribune,"  of  another  alleged  libel,  one  part  of 
which  contained,  as  alleged,  the  following 
libelous  matters,  with  innuendoes,  showing  its 
application  to  the  plaintiff.  "Knowing  what 
we  positively  did  and  do  of  the  severe  illness  of 
the  wife  of  Mr.  Weed,  and  the  dangerous  state 
of  his  eldest  daughter,  at  the  time  of  the  Fonda 
trials  in  question — regarding  them  as  we  do — 
the  jokes  attempted  to  be  cut  by  Fenimore 
over  their  condition — his  talk  of  the  story  grow- 
ing up  from  one  girl  to  the  mother  and  three 
or  four  daughters — his  fun  about  their  prob- 
ably having  the  Asiatic  cholera  among  them, 
or  some  other  contagious  disease,  etc.,  etc. — 
however  it  may  have  sounded  to  others,  did 
seem  to  us  rather  inhu —  (meaning  inhuman). 
Hallo  there  1  We  had  like  to  put  our  foot  right 
into  it  again,  after  all  our  tuition.  We  mean 
to  say  that,  considering  that  just  the  day  be- 
fore Mr.  Weed  had  been  choked  by  his  coun- 
sel into  surrendering  at  discretion  to  Fenimore, 
being  assured  (correctly)  by  said  counsel  that, 
as  the  law  is  now  expounded  *and  ad-  [*349 
ministered  by  the  Supreme  Court,  he  had  no 
earthly  choice  but  to  bow  his  neck  totheyoke, 
pay  all  that  might  be  claimed  of  him,  and  pub- 
lish whatever  humiliation  should  be  required, 
or  else  prepare  to  be  immediately  ruined  by 
the  suits  which  Fenimore  and  Richard  had  al- 
ready commenced,  or  were  getting  ready  for 
him;  considering  all  this,  and  how  much  Mr. 
Weed  had  paid  and  must  pay  towards  his  sub- 
sistence— how  keenly  W.  has  had  to  smart  for 
speaking  his  mind  of  him — we  did  not  think 
that  Fenimore's  talk  at  this  time  and  place  of 
Weed's  family,  and  of  Weed  himself  as  a  man 
so  paltry  that  he  would  pretend  to  sickness  in 
his  family  as  an  excuse  to  keen  away  from 
court,  and  resort  to  trick  after  trick  to  put  off 
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his  case  for  a  day  or  two — it  seemed  to  us,  con- 
sidering the  present  relations  of  the  parties, 
most  ungen — (meaning  either  ungenerous  or 
ungentlemanly). .  There  we  go  again!"  In  con- 
nection with  this  extract  it  was  averred  that 
the  syllables  "inhu — "  were  intended  for  "in- 
human," and  were  designed  to  and  did  convey 
that  meaning,  and  that  the  syllables  "ungen — " 
meant  either  "ungenerous"  or  "ungentleman- 
ly." Another  part  of  the  libel  complained  of 
in  this  count,  was  alleged  to  contain  the  same 
libelous  matter  set  out  in  the  first  count,  which 
was  repeated  with  similar  innuendoes;  and 
still  another  part  sets  forth  the  following  mat- 
ter alleged  to  be  a  part  of  the  same  libel. 
"Fenimore  (meaning  the  said  plaintiff)  closed 
very  effectively  with  an  appeal  for  his  char 
acter,  and  a  picture  of  the  sufferings  of  his  wife 
and  family — his  grown  up  daughters  often  suf- 
fused in  tears  by  these  attacks  on  their  father. 
Some  said  this  was  mawkish,  but  we  consider 
it  good,  and  think  it  told.  We  have  a  differ- 
ent theory  as  to  what  the  girls  were  crying 
for,  but  we  won't  state  it,  lest  another  dose  of 
Supreme  Court  law  be  administered  to  us." 
Innuendo,  "that  the  said  plaintiff,  by  some  un- 
worthy and  disreputable  conduct,  was  the 
cause  of  affliction  and  tears  in  his  family." 

The  defendants,  besides  the  general  issue, 
pleaded  several  special  pleas.  The  first  plea  to 
the  first  count  alleged  that  the  defendants  were 
the  editors  and  publishers  of  the  newspaper 
mentioned  in  that  count,  and  as  such  pub- 
35O*]  lished  of  and  concerning  *the  plaintiff 
the  words  set  forth  in  the  count,  which,  they 
aver,  were  parcel  only  of  an  article  pub- 
lished by  them,  the  whole  of  which  is  set  forth 
as  follows:  "Mr.  J.  Fenimore  Cooper  informs 
the  public  through  the  'Albany  Argus,'  that  he 
has  directed  legalproceedings  to  be  commenced 
'against  the  editors,  publishers,  etc..  of  the 
Tribune  and  Evening  Journal.'  So  we  are  to 
4  catch  it '  for  publishing  a  letter  from  Fonda, 
detailing  the  proceedings  at  the  late  Circuit 
Court  held  there,  in  the  cases  of  J.  Fenimore 
Cooper  v.  ThurlowWeed,  and  The  People  of  New 
York  v.  James  Watson  Webb.  Precisely  what 
we  have  done  to  incur  the  pains  and  penalties 
of  the  law  we  do  not  understand, but  we  doubt- 
less shall  when  the  sheriff  clutches  and  Mr.  J. 
Fenimore  Cooper  rains  down  upon  us.  Mr. 
Cooper  tells  the  story  at  greater  length,  and 
puts  in  some  excuses  for  his  conduct  in  driv- 
ing his  own  suit  to  a  verdict  by  default  on  the 
second  day  of  the  term,  in  the  face  of  a  state- 
ment from  Mr.  Weed  that  he  was  compelled  to 
§et  out  of  the  cars  to  attend  the  bedside  of  a 
ying  daughter,  and  would  be  up  the  next  day: 
but  we  do  not  perceive  that  he  contradicts  our 
correspondent  on  any  essential  point.  [Here 
the  libelous  matter  set  out  in  the  first  count  is 
inserted.]  We  believe  he  has  no  resource 
left  but  to  bring  it  in  Montgomery  County, 
among  those  who  were  the  witnesses  of  and 
'sympathisers'  in  his  late  defeat  by  Col.  Webb. 
That  is  rather  inconvenient  to  us,  but  we  feel 
confident  of  a  fair  trial  and  a  good  deliverance 
before  any  American  jury.  So, Mr.  Effingham, 
fetch  on  your  bears  1"  The  plea  proceeds  to 
aver  that  the  alleged  libelous  matter  was  pub- 
lished by  the  defendants  as  a  reply  to,  and  a 
comment  upon  a  notice  which  the  plaintiff  had 
just  before  caused  to  be  published  in  the  "Al- 
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bany  Argus,"  which  notice  is  set  out  as  follows: 
"The  New  York  Tribune'  and  'Albany  Even- 
ing Journal'  having  both  published  false  state- 
ments concerning  the  proceedings  connected 
with  the  inquest  taken  in  my  suit  against  Thur- 
low  Weed  at  the  late  Montgomery  Circuit,  I  ask 
room  for  the  following  statement  of  facts.  The 
cause  was  first  noticed  for  trial  in  May  last.  Mr. 
Weed  then  appeared  without  counsel  and  asked 
for  delay  on  the  plea  that  he  had  forgotten  that 
the  cause  had  been  noticed.  The  judge  granted 
*a  delay  of  six  months  on  this  plea,  [*35 1 
saying  at  the  time  that  the  application  was  ex- 
ceedingly feeble.  At  the  late  circuit  we  ap- 
peared the  first  day,  and  Mr.  Weed  did  not. 
'The  Evening  Journal'  says  :  '  Cooper's  cause 
against  us  stood  nearly  at  the  foot  of  the  calen- 
dar, and  would  not  have  been  reached  in  the 
ordinary  course  of  business  until  the  last  day 
of  the  week.'  It  was  number  thirteen,  in  a  cal- 
endar of  forty,  and  was  reached  the  first  day. 
The  allegation  of  the  'Tribune'  that  Cooper 
moved  for  judgment  by  default,  is  utterly  un- 
true. When  the  case  was  called  we  merely  said 
we  were  ready  ;  and  when  the  statement  was 
made  that  Mr.  Weed  was  detained  by  the  in- 
disposition of  a  child,  the  court  distinctly  re- 
fused to  grant  a  delay  on  such  a  plea  presented 
in  such  a  manner.  My  counsel  were  opposed 
to  the  delay,  believing  the  whole  to  be  a  trick. 
An  appeal  was  then  made  personally  to  myself, 
and  I  consented  to  a  delay  until  the  cars  should 
arrive  on  the  following  day,  in  direct  opposi- 
tion to  the  advice  of  my  counsel  openly  ex- 
pressed in  court,  and  at  a  moment  when  the 
judge  said  that  this  delay  entirely  rested  with 
myself.  It  was  clearly  expressed  by  me  at  the 
time  of  granting  this  delay,  and  as  clearly  as- 
sented to  by  Mr.  Sacia,  on  behalf  of  Mr.  Weed, 
that  I  was  to  take  my  inquest  the  next  day, 
unless  some  one  should  appear  to  defend  the 
suit.  Mr.  Sacia  had  openly  stated  on  the  au- 
thority of  Mr.  Weed  and  as  coming  from  Mr. 
Weed,  that  Mr.  Hill,  a  lawyer  of  merit,  was  to 
appear  for  the  defendant;  but  at  the  time  when 
this  statement  was  made,  a  person  of  respect- 
ability informed  me  that  he  was  confident  that 
Mr.  Hill  had  no  such  intention.  The  cause  lay 
over  for  twenty-four  hours.  The  next  day  two 
trains  arrived  from  Albany,  with  intervals  of 
two  or  three  hours.before  the  cause  was  moved 
by  us.  Neither  Mr.  Weed  nor  Mr.  Hill  had 
arrived.  I  may  say  here  that  the  latter  did  not 
attend  the  circuit  at  all.  Mr.  Sacia  asked  for 
further  delay.  The  court  answered,  it  would 
grant  no  delay  without  the  consent  of  parties. 
I  then  stated  I  left  the  matter  with  the  court, 
and  that  I  had  no  faith  in  the  excuses.  The 
result  was  an  inquest  and  a  verdict  of  $400.  It 
remains  only  to  say  that  Mr.  Weed  had  pleaded 
the  general  issue  without  notice.  Of  course  he 
could  *not  justify.  We  held  his  full  [*352 
admission  of  publication,  etc.,  and  of  course  he 
was  totally  without  defense.  These  facts  were 
stated  by  the  judge  to  the  jury  as  reason  why 
the  defendant's  rights  could  not  materially 
suffer  by  takingthe  inquest.  The  attorneys  on 
record  for  Mr.  Weed  are  Messrs.  Parmelee  and 
Loveridge,  of  the  City  of  Albany.  Neither  of 
these  gentlemen  has  ever  appeared,  in  this  case, 
at  Fonda;  nor  was  any  affidavit, but  one  found- 
ed on  hearsay,  offered.  I  have  directed  legal 
proceedings  against  the  editors, publishers.etc., 
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of  the  'Tribune'  and  'Evening  Journal. '  Yours, 
respectfully,  J.  FENIMORE  COOPER."  The 
plea  then  avers  that  the  plaintiff  at  the  time  of 
the  publication,  and  long  before, resided  in  the 
County  of  Otsego,  and  was  known  to  many 
citizens  of  that  county  ;  and  being  so  known 
had  acquired  and  then  had  "the  reputation  of 
a  proud,  captious,  censorious,  arbitrary,  dog- 
matical, malicious,  illiberal,  revengeful  and 
litigious  man,  wherefore  the  said  plaintiff  was 
in  bad  repute  in  the  said  County  of  Otsego," 
in  consequence  of  which  he  did  not  like  to  and 
would  not  bring  an  action  against  the  defend- 
ants, for  words,  to  trial  in  the  said  County  of 
Otsego;  wherefore  the  defendants,  being  such 
editors  and  publishers  as  aforesaid,  published 
the  said  words,  etc.  The  second  plea  to  the 
first  count  is  to  the  same  effect,  except  that  in- 
stead of  the  averment  that  the  plaintiff  had  ac- 
quired in  Otsego  Co.,  a  reputation  for  certain 
qualities  as  stated  in  the  first  special  plea,  it  is 
averred  generally  that  he  had  acquired  "a  bad 
repute  among  citizens  of  this  State  residing  in 
said  county. "  There  are  three  special  pleas  to 
the  second  count,  each  of  which  pleas  contains 
matter  which  professes  to  be  an  answer  to  a 
distinct  portion  only  of  the  words  set  out  in 
that  count. 

The  plaintiff  demurred  to  each  of  the  special 
pleas,  and  the  defendants  joined  in  demurrer. 
Among  the  causes  of  demurrer  specified, it  was 
objected  that  the  pleas  to  the  first  count  should 
have  averred  facts  or  conduct  on  the  part  of 
the  plaintiff,  on  account  of  which  he  might 
justly  be  held  in  bad  repute,  and  that  each  of 
the  pleas  to  the  second  count  was  bad  for  not 
embracing  the  whole  count. 
353*]  *Mr.  B.  Cooper,  for  plaintiff.  The 
charge  in  the  first  count,  that  the  plaintiff  was 
in  bad  repute  in  Otsego  Co.  in  consequence  of 
being  known  there,  is,  in  effect,  a  charge  that 
he  merits  a  bad  reputation.  It  is  like  saying 
that  he  has  been  guilty  of  conduct  which  would 
cause  a  bad  reputation  to  attach  to  him.  Such 
a  charge  can  only  be  answered  by  the  allega- 
tion and  proof  of  facts  establishing  such  al- 
leged misconduct.  The  pleas  to  the  first  count 
set  forth  no  act  nor  any  conduct  on  the  part  of 
the  plaintiff,  but  only  that  among  certain  citi- 
zens of  Otsego  Co.  he  had  acquired  a  bad  repu- 
tation. A  plea  as  general  as  the  libel  is  bad. 
It  should  always  state  facts  establishing  the 
truth  of  the  imputation.  FicUer  v.  Delavan.  20 
Wend.,  57  ;  Skinner  ads.  Pincers,  1  Id'.,  451  ; 
Van  New  v.  Hamilton,  19  Johns.,  849  ;  Brook 
v.  Bemiss,  8  Id.,  455;  J"Anson  v.  Stuart,  1  T. 
R.,  748;  Chit.  PI..  8th  ed..  494,  536;  11  Price, 
2&5;  1  Taunt.,  543;  Motion  v.  Buck,  5  Cow., 
499;  Duncan  v.  T/iwaites,  8  Barn.  &  C.,  556  ; 
Veuey  v.  Pike,  8  Carr.  &  P.,  512. 

Neither  of  the  pleas  to  the  second  count  an- 
swer, or  profess  to  answer,  the  libelous  matter 
charged  in  that  count.  The  count  sets  forth 
the  publication  of  three  distinct  libelous  charges 
against  the  plaintiff.  First.  Of  inhumanity. 
Second.  Of  acting  most  ungenerously.  ThirH. 
Of  bringing  law  suits  against  Mr.  Weed  to  fur- 
nish himself  with  the  means  of  subsistence. 
Neither  of  the  pleas  attempts  to  answer  more 
than  one  of  these  charges.  It  is  well  settled 
that  ea«h  plea  must  answer  the  whole  count  to 
which  it  is  pleaded;  and  that  the  consideration 
that  the  general  issue  is  pleaded  to  the  whole 
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declaration,  does  not  help  the  defective  plea. 
Underwood  v.  Campbell,  13  Wend.,  78;  Shook 
v.  Fulton,  4  Cow.,  424 ;  Slocum  v.  Despard,  8 
Wend.,  615  ;  Etheridge  v.  Osborn,  12  Id.  399  ; 
Phelp*  v.  Sowles,  19  Id.,  547. 

Messrs.  A.B.  Conger  and  W.  H.  Se  ward, 
for  defendants.  1.  The  first  count  in  the  dec- 
laration is  bad.  The  words  set  forth  do  not 
constitute  a  libel.  The  charge  that  the  plaint- 
iff did  not  for  any  cause  like  to  bring  an  ac- 
tion for  libel  to  trial  in  Otsego  *County  [*354 
is  not  defamatory  or  libelous.  It  only  reiter- 
ates and  applies  to  the  plaintiff  a  truism,  that 
a  prophet  has  no  honor  in  his  own  country. 
The  point  of  the  article  is  the  intimation  that 
the  plaintiff  would  prefer  a  trial  where  the 
prejudices  and  rivalries  which  assail  every 
man  at  home  could  not  reach  him.  If  this 
harmless  language  is  considered  libelous,  it 
can  only  be  upon  the  ground  of  its  falling 
within  some  modern  definitions  which  have 
extended  the  action  of  libel  far  beyond  its  an- 
cient just  and  narrow  limits.  In  the  case  of 
People  v.  Oroswett,  3  Johns.  Cas.,  354,  General 
Hamilton,  of  counsel  for  the  plaintiffs,  said, 
quoting  Ld.  Camden:  "  I  have  been  unable 
to  find  a  satisfactory  definition  of  a  libel,  and 
I  want  to  submit  one.  A  libel  is  a  censorious 
or  ridiculing  writing,  picture  or  sign,  made 
with  a  mischievous  or  malicious  intent  toward 
government,  magistrates  or  individuals."  This 
court,  in  Steele  v.  Southurick,  9  Johns.,  215,  ap- 
proved and  adopted  this  definition,  and  said  it 
was  drawn  with  the  utmost  precision.  This 
definition  enlarges  the  scope  of  actions  beyond 
what  was  the  settled  common  law  of  England 
and  what  is  now  the  law  in  this  country.  But 
even  adopting  this  definition,  it  would  not  em- 
brace the  present  case.  This  is  not  a  censori- 
ous or  a  ridiculing  writing.  It  reflects  upon 
the  plaintiff  certainly,  but  not  severely,  or  cen- 
soriously, and  it  does  not  convey  any  senti- 
ment of  ridicule.  The  innuendo  extends  the 
meaning  beyond  what  it  would  fairly  admit. 
The  innuendo  is  that  the  defendants  meant  that 
the  plaintiff  was  in  bad  repute  in  Otsego  Co. 
But  an  innuendo  cannot  extend  the  sense  of 
words  unless  by  reference  to  some  other  mat- 
ters which  are  also  spread  on  the  record  by  a 
colloquium.  1  Stark.  Sland.,  875.  The  words 
may,  perhaps,  import  that  the  plaintiff  is  not 
popular  in  Otsego  Co. ;  but  this  is  not  libelous. 
I  submit,  however,  that  General  Hamilton's 
definition  of  a  libel  is  not  a  part  of  the  law  of 
this  State;  and  that  it  conflicts  with  the  long 
and  well  established  law  of  libel.  Starkie  says, 
"  Every  man  has  a  legal  right  to  be  protected 
against  false  and  willful  communications, 
whether  oral  or  written,  made  to  his  prejudice 
or  damage.  But  the  law  which  recognizes  this 
right,  also  limits  its  extent.  This  is  done  bv 
"defining  what  communications  shall  [ *3*m 
be  regarded  as  substantially  injurious  and, 
therefore,  actionable,  though  no  special  dam- 
age or  loss  can  be  shown;  and  by  leaving  all 
other  cases  to  the  operation  of  the  general  prin- 
ciples of  law.  And  because  the  libel  tends  im- 
mediately to  the  injury  of  the  party,  presump- 
tion stands  in  the  place  of  proof."  1  Stark. 
Sland.,  14.  To  render  words  actionable  perse 
they  must  be  not  only  defamatory,  but  calcu- 
lated to  villify  a  man  and  to  bring  him  into 
hatred,  contempt  and  ridicule.  ThorUyv.  Ld. 
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Kerry,  4  Taunt.,  855.  Bacon's  definition  of 
libel  is  to  the  same  effect.  Bac.  Abr.,  tit.  Li- 
bel; see,  also,  1  Bulst.,  40;  1  Stark.  Sland.,  2, 
14,  25.  Although  this  court,  in  Steele  v.  South- 
wick,  before  cited,  approved  of  General  Ham- 
ilton's definition  of  a  libel,  yet  the  publication 
in  that  case  was  so  gross  and  severe  as  to  fall 
within  the  older  descriptions  of  that  offense. 
The  same  remark  is  applicable  to  the  publica- 
tion complained  of  in  Riggs  v.  Denniston,  3 
Johns. Gas.,  205,  and  it  is  surprising  that  Chan- 
cellor Kent  (then  Mr.  J.  Kent)  after  pronounc- 
ing the  words  in  that  publication  libelous,  ex- 
pressed a  doubt  whether  the  law  would  allow 
it  to  be  justified,  as  if  the  truth  was  not  al- 
ways a  justification  in  civil  actions.  Such  and 
so  long  has  been  the  judicial  severity  of  this 
State  in  regard  to  the  law  of  libel.  In  adopt- 
ing General  Hamilton's  definition,  this  court, 
in  Steele  v.  Southvrick,  referred  to  the  case  of 
Vitters  v.  Montley,  2  Wils.,  403.  The  publica- 
tion in  that  case  imputed  that  the  plaintiff  had 
a  contagious  disease;  which,  if  true,  would 
tend  to  exclude  him  from  all  society.  This 
case  was  determined  in  the  year  1769;  and  it  is 
submitted  that  at  that  period  something  more 
than  a  merely  censorious  or  ridiculing  imputa- 
tion was  necessary  to  constitute  a  libel.  I  in- 
sist that  in  the  early  stages  of  the  law  there 
was  no  distinction  between  verbal  and  written 
slander,  and  that  no  written  words  were  ac- 
tionable which  would  not  have  been  actionable 
if  spoken.  This  was  expressly  stated  by  Sir 
J.  Mansfield  in  delivering  the  opinion  of  the 
court  in  Thar  ley  v.  Ld.  Kerry  before  cited;  and 
the  learned  judge  also  stated  that  there  was  no 
difference  in  reason  or  principle  between  oral 
and  written  slander;  and  that  the  rights  of  the 
356*]  citizen  *would  be  sufficiently  guarded 
by  applying  to  libels  the  rules  established  in 
cases  of  verbal  slander.  The  difference,  he 
said,  between  written  and  verbal  slander  was 
first  established  in  the  time  of  Charles  II. ;  and 
that,  if  it  were  a  new  question,  this  difference 
ought  not  to  be  made.  Yet  he  admitted  that 
it  must  now  be  maintained  because  it  was  en- 
forced by  authorities  too  inveterate  to  be  cast 
off.  It  is  insisted  that  what  was  the  common 
law  at  first  ought  to  be  and  is  the  common  law 
now,  and  must  so  remain  until  changed  by  the 
Legislature.  But  if  this  cannot  be  maintained 
this  court  at  least  should  not  carry  any  further 
the  unreasonable  distinction  between  verbal 
slander  and  libel.  The  Supreme  Court  of  S. 
C.,  in  State  v.  Farley,  4  McC.,  317,  held  a  pub- 
lication reflecting  more  seyerely  upon  the 
Elaintiff  than  the  one  in  question  not  to  be  li- 
elous.  The  opinion  of  Sir  James  Mansfield, 
before  cited,  has  been  reviewed  and  approved 
of  in  Mass,  in  the  case  of  Clark  v.  Binney,  2 
Pick.,  116;  and  in  the  case  of  Robinson  v.  Jer- 
myn,  1  Price,  11,  in  the  Court  of  Exchequer  in 
England,  Graham,  Baron,  declared  that  he 
agreed  with  Sir  James  Mansfield,  and  could 
not  consent  to  extend  to  libels  severity  which 
was  not  applied  to  verbal  slander.  See,  also, 
Forbes  v.  King,  1  Dowl.,  672.  The  discrimina 
lion  between  verbal  and  written  slander,  de- 
serves less  countenance  when  we  find  that  it 
was  commenced  in  the  Court  of  Star  Chamber 
during  the  arbitrary  reign  of  Elizabeth,  and 
was  perfectly  established  during  that  of  the 
second  Stuart,  her  immediate  successor.  In 
822 


the  case  before  the  court,  the  publication  com- 
plained of  charges  no  act  criminal  or  immoral, 
or  which  tends  to  degrade  the  plaintiff  or  to 
exclude  him  from  society.  It  is  not  alleged 
that  the  plaintiff  lives  in  Otsego  Co. ,  or  that 
he  has  any  friends  or  connections  residing 
there.  How,  then,  can  it  be  held  to  impair  bis 
fame  to  be  esteemed  disreputable  in  that 
county? 

2.  The  several  pleas  to  the  first  count  are 
good.  The  pleas  affirm  that  the  plaintiff  is 
unfavorably  known  in  Otsego  Co.  as  to  all  the 
points  by  which  the  esteem  of  his  fellow  citi- 
zens could  be  conciliated.  They  completely 
justify  the  imputation  set  forth  in  the  innuen- 
do. The  charge  is  not  of  any  acts  committed 
*by  the  plaintiff,  but  of  a  certain  repu-  [*357 
tation.  This  is  to  be  proved,  not  by  showing 
specific  acts  or  conduct,  but  by  showing  what 
his  reputation  really  was.  In  such  a  case  no 
proof  of  specific  acts,  offenses  or  errors  can  be 
averred  or  would  be  allowed  to  be  proved. 
Biggs  v.  Denniston,  before  cited,  11  Price,  225. 

8.  The  second  count  is  also  bad.  It  sets  forth 
three  distinct  alleged  libels.  The  inhumanity 
referred  to  was  at  most  only  a  want  of  mag- 
nanimity in  not  foregoing  a  right  which  the 
plaintiff  legally  possessed.  Generosity  is  not 
a  duty  or  moral  obligation;  and  no  action  will 
lie  for  accusing  a  man  of  being  deficient  in  a 
virtue  which  the  law  does  not  require  a  good 
citizen  to  possess.  Then  as  to  the  term  "  un- 
gentlemanly."  The  law  does  not  expect  or  re- 
quire men  to  be  gentlemen;  and  the  declara- 
tion does  not  contain  any  averment  that  the 
plaintiff  is  a  gentleman.  The  alleged  libelous 
matter  secondly  set  forth  in  this  count,  is  but 
a  repetition  of  the  words  contained  in  the  first. 
The  third  alleged  libel  contained  in  this  count 
is  but  a  harmless  jeu  d' esprit.  The  count  as- 
sumes that  the  defendants  meant  to  impute  to 
the  plaintiff  some  unworthy  action  or  miscon- 
duct; but  the  words  will  bear  equally  well  an 
entirely  different  explanation. 

4.  The  several  pleas  to  the  second  count  are 
well  pleaded,  and  furnish  a  perfect  justifica- 
tion to  the  alleged  libelous  matter  set  forth  in 
that  count.  It  is  conceded  that  this  court  has 
decided  in  many  cases  that  each  plea  must  an- 
swer the  whole  matter  contained  in  the  count 
to  which  it  relates.  But  it  is  submitted  that 
as  the  law  always  was  and  yet  remains  in  En- 
gland, a  defendant  in  an  action  for  libel  may 
plead  the  general  issue  to  the  whole  declara- 
tion, and  then  in  separate  pleas  answer  any 
particular  part  of  any  particular  count.  1 
Wendell,  Stark.,  634;  Tidd,  Pr.,  603;  Clark- 
son  v.  Lawson,  6  Bing.,  587;  2  Dowl.,  641.  In 
Root  v.  Woodruff,  6  Hill,  421,  it  is  admitted  by 
the  present  Chief  Justice,  in  giving  the  opinion 
of  the  court,  that  the  rule  at  present  held  in 
this  country  is  a  departure  from  that  prevail- 
ing in  England.  The  court  is  now  asked  to 
retrace  its  steps.  The  former  rule  could  only 
be  abolished  by  legislative  authority.  Besides, 
*the  new  rule  is  inconvenient  and  im-  [*358 
practicable,  and  calculated  to  prejudice  par- 
ties in  making  their  just  defense. 

By  the  Court,  Jewett,  J.  The  first  ques- 
tion presented  is  whether  the  first  count  of  the 
declaration  is  good  in  substance.  If  not,  it 
follows  that  the  pleas  interposed  to  that  count 
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need  not  be  examined  for  the  purpose  of  giv- 
ing judgment  on  the  demurrer;  the  rule  being 
that  where  the  count  is  so  defective  that  a  ver- 
dict will  not  cure  it,  the  defendant  on  demur- 
rer to  his  plea  may  fall  back  upon  the  count. 
Miller  v.  Maxwell,  16  Wend.,  9.  The  defend- 
ants contend  that  the  publication  set  forth  in 
this  count  is  not  libelous.  For  the  plaintiff  it 
is  insisted  that  it  contains  a  charge  that  he 
was  in  bad  repute  in  the  County  of  Otsego,  in 
consequence  of  being  known  in  that  county  ; 
and  that  on  that  account  he  would  not  like  to 
bring  a  libel  suit  to  trial  there.  The  inquiry 
is,  how  is  this  publication  to  be  understood  ? 
It  is  the  duty  of  the  court,  in  an  action  for  a 
libel,  to  understand  the  publication  in  the  same 
manner  as  others  would  naturally  do.  "  The 
construction  which  it  behooves  a  court  of  jus- 
tice to  put  on  a  publication  which  is  alleged  to 
be  libelous  is  to  be  derived  as  well  from  the  ex- 
pressions used  as  from  the  whole  scope  and 
apparent  object  of  the  writer."  Spencer  v. 
Southwick,  11  Johns.,  592,  per  Van  Buren, 
Senator ;  see,  also.  Fuller  v.  Delavan,  20  Wend., 
57.  It  seems  to  me  that  the  innuendo  affixes 
the  true  meaning  to  the  words.  It  may  be  ad- 
mitted that  the  charge  is  not  made  in  an  open 
and  direct  manner.  It  seems  to  be  ironical. 
But  an  imputation  conveyed  in  that  form  is 
not  the  less  actionable.  The  sting  of  the 
words  in  this  case  is  in  the  imputation  which 
it  is  alleged  they  convey,  that  the  plaintiff  had 
acquired  so  odious  a  reputation  in  Otsego  Co. 
that,  knowing  enough  of  the  influence  of  hu- 
man action  justly  to  apprehend  danger  to 
himself  for  that  cause  upon  such  a  trial  there, 
he  would  not  dare  to  risk  a  trial  in  that  county. 
Assuming  this  to  be  the  true  meaning  of  the 
publication,  the  inquiry  follows,  whether  such 
language  with  such  meaning  and  application 
is  libelous  within  the  rules  of  law  applicable 
to  the  action  for  libel.  The  counsel  for  the 
359*]  defendants,  although  *they  did  not  ad- 
mit on  the  argument  that  even  such  language 
could  be  considered  libelous  within  their  un- 
derstanding of  what  they  denominated  the 
modern  definition  of  libel,  yet  undertook  to 
show  by  argument  and  authority  that  at  the 
period  when  the  late  Chancellor  Kent  and  Ch. 
J.  Spencer  and  their  associates  held  seats  in 
this  court  the  rule  in  regard  to  what  published 
words  amounted  to  a  libel  was,  more  than 
forty  years  ago,  greatly  and  unjustly  extend- 
<•<!.  The  definition  of  a  libel  submitted  argu- 
end»  by  the  late  General  Hamilton,  and  adopt- 
ed by  the  court  in  People  v.  Croswell,  3  Johns. 
Cas.,  854,  and  subsequently  approved  of  by 
the  court  in  Sled*  v.  Southwick,  9  Johns.,  215, 
is  complained  of  as  erroneous.  The  court  in 
the  case  last  cited  said  that  "  a  writing  pub- 
lished maliciously  with  a  view  to  expose  a 
person  to  contempt  and  ridicule  is  undoubt- 
edly actionable  ;  and  what  was  said  to  this  ef- 
fect by  the  Judges  of  the  C.  B.  in  Viller»  v. 
Moudey,  2  Wife,  403,  is  founded  in  law,  jus- 
tice" and  sound  policy.  The  opinion  of  the 
court  in  the  case  of  Riggxv.  Dennuton,  3  Johns. 
Cas.,  205,  was  to  the  same  effect;  and  the  defi- 
nition of  a  libel  as  given  by  Mr.  Hamilton  in 
the  case  of  People  v.  Oronoell,  8  Johns.  Cas. , 
854,  is  drawn  with  the  utmost  precision.  It  is 
a  censorious  or  ridiculing  writing,  picture  or 
sign,  made  with  a  mischievous  and  malicious 
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intent  towards  government,  magistrates  or  in- 
dividuals. To  allow  the  press  to  be  the  vehicle 
of  malicious  ridicule  of  private  character  would 
soon  deprave  the  moral  taste  of  the  community, 
and  render  the  state  of  society  miserable  and 
barbarous."  In  the  case  of  Cropp  v.  Tilney,  8 
Salk.,  226,  Holt,  Ch.  J.,  said:  "Scandalous 
matter  is  not  necessary  to  make  a  libel.  It  is 
enough  if  the  defendant  induces  an  ill-opinion 
to  be  held  of  the  plaintiff,  or  to  make  him  con- 
temptible or  ridiculous."  Any  written  slan- 
der, though  merely  tending  to  render  the  party 
subject  to  disgrace,  ridicule  or  contempt,  is 
actionable,  though  it  do  not  impute  any  defi- 
nite crime  punishable  in  the  temporal  courts. 
3  Bl.  Com.,  Chit,  ed.,  123,  n.  5. 

But  it  is  argued  that  the  publication  in  ques- 
tion is  not  libelous,  even  admitting  the  defini- 
tion of  libel  adopted  by  this  court  *in  [*36O 
People  v.  Croswell  and  in  Steele  v.  Southwick.  It 
is  denied  that  it  is  a  censorious  or  a  ridiculing 
writing  ;  and  although  it  is  conceded  that  it 
reflects  upon  the  plaintiff,  it  is  said  that  it  does 
not  do  so  in  a  severe  or  censorious  manner  ; 
and  that  it  does  not  convey  any  sentiment  of 
ridicule.  The  admission  that  the  publication 
reflects  upon  the  plaintiff,  though  qualified  by 
the  remark  that  it  does  not  do  so  severely, 
yields  the  material  point  in  controversy.  The 
degree  of  censure  or  ridicule  does  not  enter  into 
the  definition.  "A  censorious  or  ridiculing 
writing  towards  an  individual "  is  defined  to  be 
a  libel,  "if  made  with  a  mischievous  and  ma- 
licious intent."  "Censoriousness"  is  defined 
by  Webster  to  be  a  "  disposition  to  blame  and 
condemn — the  habit  of  censuring  or  reproach- 
ing." He  defines  the  word  "  reflect,"  in  his 
fifth  subdivision,  thus  :  "  to  bring  reproach  ;  to 
reflect  on ;  to  cast  censure  or  reproach."  It 
would  seem  to  me  that  if  a  censorious  writing 
made  with  a  mischievous  and  malicious  intent 
towards  an  individual  is  libelous,  a  writing 
made  with  a  like  intent  reflecting  upon  an  in- 
dividual, whether  more  or  less  severely,  would 
be  none  the  less  libelous.  But  I  do  not  think 
that  the  rule  requires  any  such  aid.  It  is 
enough  that  we  approve  of  the  rule  as  settled, 
acted  upon  and  undeviatingly  adhered  to  by 
this  court  for  about  forty  years.  The  objection 
that  the  innuendo  is  not  justified  by  the  lan- 
guage of  the  publication  is  one  which  can  only 
be  reached  by  special  demurrer.  The  office  of 
an  innuendo  is  to  apply  the  libel  to  the  pre- 
cedent matter  ;  and  it  cannot  be  used  to  add  to, 
enlarge,  extend  or  change  the  sense  of  the  pre- 
vious words  ;  and  where  the  new  matter  stated 
in  the  innuendoes  not  necessary  to  support  the 
action,  it  may  be  rejected  as  surplusage.  1 
Chit.  PI.,  Day  ed.,  882  ;  2  Dane,  Abr.,  596  ; 
Thomat  v.  Croswett,  7  Johns.,  270  ;  Roberts  v. 
Camden,  9  East,  98.  An  innuendo  may  explain 
the  meaning  of  words,  though  it  cannot  enlarge 
it  without  the  aid  of  a  colloquium  ;  and  a  lead- 
ing case  on  this  point  is  where,  in  an  action  for 
slander,  the  words  were,  "  He  has  burnt  my 
barn,"  and  it  was  held  that  the  plaintiff  could 
not  say  by  way  of  innuendo,  "  my  barn  full  of 
corn.  But  if  the  introduction  to  the  count  in 
that  case  had  contained  an  averment  that  the 
defendant  *had  a  barn  full  of  corn,  and  [*3ttl 
that  in  a  discourse  about  it  bespoke  the  words, 
then  an  innuendo  stating  the  meaning  of  the 
words  to  be  "a  barn  full  of  corn  "  would  have 
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been  good.  In  such  a  case  the  innuendo  would 
explain  and  apply  the  preceding  parts  of  the 
declaration,  by  showing  that  the  defendant's 
words  were  uttered  in  a  conversation  about  a 
barn  of  the  defendant's  which  was  full  of  corn. 
In  Van  Vechten  v.  Hopkins,  5  Johns. ,  220,  Van 
Ness,  «/.,  explains  the  meaning  of  an  "aver- 
ment," of  a  colloquium  and  of  an  innuendo.  An 
"averment"  is  to  ascertain  to  the  court  that 
which  is  doubtfully  expressed,  and  to  add 
matter  to  make  doubtful  things  clear.  A  col- 
loquium shows  that  the  words  were  spoken  in 
relation  to  the  matter  of  the  averment,  and  an 
innuendo  is  explanatory  of  the  subject-matter 
sufficiently  expressed  before.  The  colloquium 
in  this  count  was  for  the  purpose  of  showing 
that  the  libel  was  published,  as  it  is  expressly 
alleged  to  have  been,  "of  and  concerning  the 
plaintiff."  An  innuendo  is  an  averment  that 
such  a  one  means  such  a  particular  person,  or 
that  such  a  thing  means  such  a  particular 
thing ;  and  with  the  introductory  matter  it 
forms  a  connected  proposition  by  which  the 
cognizance  of  the  charge  will  be  submitted  to 
the  jury,  and  the  cause~of  action  appear  to  the 
court .  The  innuendo  in  this  case,  which  states 
the  meaning  of  the  publication  to  be  that  the 
plaintiff,  in  consequence  of  being  known  in  the 
County  of  Otsego,  was  in  bad  repute  there,  and 
would  not  for  that  reason  like  to  bring  a  suit 
for  a  libel  in  that  county,  appears  to  me  to  ex- 
press the  true  meaning  of  the  publication.  The 
question  whether  the  alleged  libel  was  pub- 
lished of  and  concerning  the  plaintiff,  and 
whether  the  true  meaning  of  the  words  is  such 
as  is  alleged  in  the  innuendo  or  not,  is  a  ques- 
tion of  fact  which  belongs  to  the  jury  and  not 
to  the  court  to  determine.  Van  Vechten  v. 
Hopkins,  5  Johns.,  221  ;  Goodrich  v.  Woolcott, 
3  Cow.,  231  ;  Peake  v.  Oldham,  Cowp.,  275  ;  2 
W.  Bl.,  961  ;  Dexter  v.  Taber,  12  Johns.,  239. 
It  is  well  settled  that  where  the  slanderous 
charge  may  be  collected  from  the  words  them- 
selves or  from  the  general  scope  of  the  publi- 
cation, it  is  not  necessary  to  make  any  aver- 
ment as  to  circumstances  to  the  supposed  ex- 
istence of  which  the  words  refer.  So  where  the 
362*1  *libelous  meaning  is  apparent  on  the 
face  or  the  declaration,  innuendoes  and  aver- 
ments are  unnecessary  ;  but  if  introduced  and 
not  warranted  by  the  subject-matter,  they  may 
be  rejected  as  surplusage.  Groswell  v.  Weed,  25 
Wend.,  621.  The  proposition  of  the  defend 
ants'  counsel,  that  to  render  a  publication  ac- 
tionable it  must  impute  a  crime,  cannot  be  sus 
tained.  This  rule  has  never  been  extended  to 
libels  in  this  State,  nor  has  it  been  in  England 
for  the  last  one  hundred  and  fifty  years.  The 
first  action  for  a  libel  found  in  our  books  of 
reports  is  that  of  Eiggs  v.  Denniston,  before 
cited,  which  was  decided  in  1802.  The  late 
Chancellor,  then  Mr.  J.  Kent,  in  delivering  the 
opinion  of  this  court,  observed  that  the  charges 
against  the  plaintiff  were  clearly  libelous,  be- 
cause they  threw  contumely  and  contempt 
upon  him  in  his  character  as  a  commissioner  of 
bankruptcy — instead  of  holding  them  action- 
able as  subjecting  the  plaintiff  to  the  loss  of  his 
office.  And  such  has  been  the  doctrine  of  this 
court  from  that  time  to  the  present.  In  Van 
Ness  v.  Hamilton,  before  cited,  Oh.  J.  Spencer 
said  :  "It  may,  however,  be  observed  in  the 
outset,  that  there  exists  a  decided  distinction 
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between  words  spoken,  and  written  slander. 
To  maintain  an  action  for  the  former  cause,  the 
words  must  either  have  produced  a  temporal 
loss  to  the  plaintiff,  by  reason  of  special  dam- 
age sustained  from  their  being  spoken,  or  they 
must  convey  a  charge  of  some  act  criminal  in 
itself  and  indictable  as  such,  and  subjecting  the 
party  to  an  infamous  punishment,  or  they  must 
impute  some  indictable  offense  involving  moral 
turpitude.  To  maintain  an  action  for  a  libel, 
it  is  not  necessary  that  an  indictable  offense 
should  be  imputed  to  the  plaintiff.  If  a  libel 
holds  a  party  up  to  public  scorn,  contempt  and 
ridicule,  it  is  actionable."  It  is  insisted  by  the 
defendants'  counsel,  that  in  the  early  stages  of 
the  law  of  libel,  there  was  no  distinction  be- 
tween written  and  verbal  slander,  and  that  no 
action  could  then  have  been  maintained  for  any 
words  written  for  which  an  action  could  not  be 
maintained  if  they  were  spoken.  The  case  of 
ihorley  v.  Ld.  Kerry,  4  Taxint.,  355,  decided  in 
the  Exchequer  Chamber  in  1812,  is,  among 
other  cases,  relied  on  to  sustain  that  position. 
That  was  an  action  for  a  libel  *charging  [*363 
the  plaintiff  with  being  a  hypocrite,  and  with 
having  used  the  cloak  of  religion  for  unworthy 
purposes.  The  plaintiff  obtained  a  verdict  and 
had  judgment  in  the  K.  B.  without  argument, 
which  was  affirmed  in  the  Exchequer  Chamber 
upon  error  brought  by  the  defendant.  Sir  J. 
Mansfield,  Oh.  J.,  in  delivering  the  opinion  of 
the  court,  stated  that  the  words,  had  they 
merely  been  spoken,  would  not  have  been  ac- 
tionable ;  and  while  he  disapproved  of  the  dis- 
tinction which  he  admitted  had  prevailed  for 
more  than  a  century  past  between  written  and 
spoken  scandal,  he  said  that  as  the  rule  and 
distinction  had  been  so  firmly  established  by 
some  of  the  greatest  names  known  to  the  law, 
and  from  a  time  at  least  as  far  back  as  the 
time  of  Charles  II.,  he  could  not  venture  to 
lay  down  at  that  day  that  no  action  could  be 
maintained  for  any  words  written  for  which  an 
action  could  not  be  maintained  if  they  were 
spoken.  The  rule  is  repeated  in  Starkie  on 
Slander,  Vol.  I.,  by  Wendell,  p.  169.  After  a 
review  of  all  the  cases  on  the  subject,  this 
writer  says  :  "  Upon  the  whole  it  may  be  col- 
lected that  any  writings,  pictures  or  signs, 
which  derogate  from  the  character  of  an  indi- 
vidual, by  imputing  to  him  either  bad  actions 
or  vicious  principles,  or  which  diminish  his  re- 
spectability and  abridge  his  comforts  by  ex- 
posing him  to  disgrace  and  ridicule,  are  ac- 
tionable without  proof  of  special  damage  ;  in 
short,  that  an  action  lies  for  any  false,  mali- 
cious and  personal  imputation  effected  by  such 
means  and  tending  to  alter  the  party's  situation 
in  society  for  the  worse."  The  rule  is  the  same 
and  the  like  distinction  prevails  in  Mass.  Clark 
v.  Binney,  2  Pick.,  113.  Assuming  that  at  an 
early  period  of  the  law,  before  the  art  of  print- 
ing was  invented  or  perfected,  the  distinction 
between  words  spoken  and  written  slander  was 
not  recognized,  the  change  may,  I  apprehend, 
be  accounted  for  by  the  greater  necessity  for 
such  a  distinction  in  more  modern  times,  when 
the  tendency  of  the  public  press  is  so  strong  to 
licentiousness.  It  does  not  appear  to  me  that 
individual  character  is  more  than  adequately 
protected  by  the  legal  remedies,  civil  and 
criminal,  which  the  law,  as  it  has  been  estab- 
lished for  the  last  century  and  a  half,  both  in 
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England  and  in  this  country,  affords.  If  this 
364*]  court  were  competent  *to  repudiate  a 
distinction  so  well  settled  as  that  between  writ- 
ten and  spoken  scandal,  public  policy  would, 
in  my  opinion,  interpose  to  prevent  it. 

Assuming  then  that  the  count  is  good  in  sub- 
stance, the  next  inquiry  is,  whether  the  first 
special  plea  to  that  count  interposes  a  substan- 
tial defense  and  is  well  pleaded.  For  the  plaint- 
iff it  is  insisted  that  the  charge  of  bad  repu- 
tation can  only  be  justified  by  facts  showing 
such  reputation  deserved.  Such  a  charge,  it  is 
said,  implies  in  its  popular  acceptation  that  the 
party  has  done  something  to  bring  him  into 
disrepute.  The  plea,  it  is  alleged,  is  bad  for 
being  as  general  as  the  charge,  and  for  the 
omission  to  state  any  facts  which,  if  proved, 
would  make  good  the  charge.  The  plea  sets 
up  as  a  justification  that  the  plaintiff  had  the 
reputation  in  Otsego  Co.  of  a  proud,  captious, 
censorious,  arbitrary,  dogmatical,  malicious, 
illiberal,  revengeful  and  litigious  man;  and 
that,  therefore,  he  was  in  bad  repute.  No  facts 
or  conduct  of  the  plaintiff  to  show  that  such 
reputation  was  deserved  are  set  forth  in  the 
plea.  If  the  charge  had  been  that  the  plaintiff 
had  the  reputation  of  having  committed  a  par- 
ticular crime,  no  one  I  presume  would  insist 
that  a  plea  simply  setting  up  the  existence  of 
such  a  reputation  would  be  good.  In  such  a 
case  it  would  be  indispensable  to  set  forth  the 
necessary  facts  showing  the  plaintiff  to  be 
guilty  of  the  crime  of  which  it  was  said  he  had 
acquired  the  reputation.  By  any  other  rule 
the  reputation  of  any  man,  however  pure, 
might  be  successfully  assailed  and  effectually 
destroyed  by  a  combination  of  malicious  indi- 
viduals. The  general  rule  is  thus  perspicuously 
stated  at  length  by  Spencer,  Ch.J.,\u  Van  Ness 
v.  Hamilton,  before  referred  to.  "A  plea  in 
bar  of  the  plaintiff's  action  must  be  certain  to  a 
common  intent.  It  must  be  direct  and  positive 
in  the  facts  set  forth,  and  must  state  them  with 
all  necessary  certainty.  It  is  not  correct  to  say 
that  in  a  plea  justifying  a  libel,  because  the  sub- 
ject comprehends  multiplicity  of  matter,  there 
may  be  general  pleading  to  avoid  prolixity." 
And  again;  "The  rule  to  which  I  allude  is  laid 
down  in  the  case  of  J'Anson  v.  Stuart,  1  T. 
R.,  748.  There  the  action  was  for  a  libel 
charging  the  plaintiff  with  being  connected 
365*]  and  concerned  with  *a  gang  of  swind- 
lers and  common  informers.  The  plea  stated 
that  the  plaintiff  had  been  dishonestly  con- 
cerned and  connected  with  and  was  one  of  a 
gang  of  swindlers  and  common  informers,  and 
had  also  been  guilty  of  defrauding  divers  per- 
sons with  whom  he  had  dealings  and  transac- 
tions. On  demurrer  to  this  plea  it  was  decided 
that  it  was  bad  on  account  of  its  generality; 
that  it  was  contrary  to  every  rule  of  pleading 
to  Charge  the  plaintiff  with  swindling  without 
showing  any  instances  of  it;  for  wherever  one 
person  charges  another  with  fraud,  he  must 
know  the  particular  instances  on  which  his 
charge  is  founded,  and  therefore  ought  to  dis- 
close them."  In  this  case  the  charge  is  not  of 
any  act  committed  by  the  plaintiff,  or  the  repu- 
tation of  the  commission  of  any  particular  act 
improper,  immoral,  criminal  or  otherwise;  but 
only  that  in  the  estimation  of  the  public  in  the 
county  named,  the  plaintiff's  reputation  is  bad: 
in  other  words,  that  his  good  name,  credit  or 
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honor,  as  derived  from  public  opinion,  was  to 
a  greater  or  less  extent  forfeited  or  bad;  that 
such  was  the  public  estimation  at  the  time  of 
the  publication  in  question.  This  charge  im- 
plies no  particular  act  committed  by  the  plaint- 
iff. The  defendants  justify  by  averring  the  ex- 
istence of  the  bad  reputation,  specifying  in  this 
plea  the  particular  odious  qualities  which  the 
plaintiff  was  reputed  to  possess,  and  averring 
that  on  that  account  he  did  not  like  to  try  his 
cause  in  that  county.  I  think  the  plea  is  suffi- 
cient. I  do  not  see  in  what  other  manner  a 
justification  could  be  interposed.  In  the  nature 
of  things,  it  would  be  impracticable  for  the  de- 
fendants to  spread  upon  paper  the  particular 
manifestations  of  pride,  captiousness,  malice, 
etc.,  which  go  to  form  such  a  character,  and  to 
prove  that  his  public  reputation  was  the  conse- 
quence of  such  conduct.  Reputation  is  the 
estimate  in  which  an  individual  is  held  by  pub- 
lic fame  in  the  place  where  he  is  known.  And 
the  existence  of  a  good  or  bad  reputation  is,  I 
think,  a  fact  which  may  be  directly  put  in  issue. 

The  other  special  plea  to  the  first  count  is,  in 
substance,  the  same  with  the  one  just  examined. 
It  differs  from  that,  in  omitting  to  mention  the 
particular  traits  of  character  specified  in  the 
first  special  plea;  and  it  simply  alleges  the 
plaintiff's  residence  *in  Otsego  Co.,  his  [*366 
being  known  to  divers  citizens  there,  and  his 
having  acquired  a  bad  reputation  among  them. 
Though  more  general  than  the  first  special 
plea,  I  do  not  see  but  that  it  is  sufficient.  The 
plaintiff  is  not  charged  with  doing  any  act  or 
omitting  to  do  any  act  by  which  he  is  liable  to 
a  particular  charge  affecting  him  in  his  charac- 
ter in  any  manner;  and  of  course  the  rule  re- 
quiring the  plea  to  set  forth  the  particular  acts 
of  the  plaintiff  constituting  the  particular  thing 
charged,  is  not  applicable  to  this  defense.  The 
libel  merely  represents  the  estimate  which  the 
public  place  upon  the  plaintiff's  general  char- 
acter. That  is  a  fact  not  capable  generally  of 
being  charged  upon  or  traced,  as  the  result  of 
any  particular  or  general  character  of  the  party. 
It  is  public  opinion.  It  may  exist  without  any 
just  foundation;  but  whether  justly  or  unjustly 
formed,  the  grounds  of  it  are  manifestly  inca- 
pable of  being  put  in  issue.  I  do  not,  therefore, 
think  that  a  party  is  called  on  to  set  forth  and 
prove  the  grounds  of  such  public  estimate  of 
reputation;  and  still  less  is  he  bound  to  show 
that  such  public  estimation  was  correctly  made. 
Where  the  plaintiff  is  charged  with  a  reputa- 
tion of  having  committed  some  particular  of- 
fense,or  with  the  neglect  of  some  duty,  the  rule, 
as  has  been  shown,  is  different:  and  there  the 
defendant  can  only  "justify  by  establishing  the 
truth  of  the  reputation;  that  is,  that  the  plaint- 
iff has  been  guilty  of  the  precise  offense  re- 
ferred to  in  the  charge.  The  allegation  and 
proof  of  reputation  will  not  in  such  a  case  avail 
the  accuser. 

The  principles  discussed  and  the  conclusions 
arrived  at  upon  the  examination  of  the  first 
count  equally  apply  to  the  questions  arising  un- 
der the  second  count,  and  I  am  of  opinion  that 
that  count  is  good  in  substance. 

The  remaining  question  therefore,  is.  wheth- 
er, the  several  pleas  to  that  count  are  well  plead- 
ed, and  furnish  a  justification.  Each  of  these 
several  pleas  professes  to  answer  a  distinct  and 
separate  portion  of  the  libelous  matter  set  forth 
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in  the  count;  and  each  plea  taken  by  itself 
leaves  other  portions  of  the  libelous  matter  un- 
answered. On  the  part  of  the  plaintiff  it  is  in- 
sisted that  every  plea  in  bar  must  answer  the 
whole  declaration,  or  count,  to  which  it  is 
pleaded,  even  although  the  charge  against  the 
3O7*]  defendant  *be  severable  in  its  nature; 
and  that  within  this  principle,  each  of  the  sev- 
eral pleas  to  this  count  is  bad.  This  objection 
to  the  pleas  is  unanswerable  and  must  prevail. 
Boot  v.  Woodruff,^  Hill,421,and  cases  cited.  "It 
is  well  settled  here,"  to  use  the  language  of  Mr. 
J.  Bronson  in  that  case,  "that  every  plea  in  bar 
must  not  only  contain  a  good  answer  so  far  as 
it  professes  to  go;  but  it  must  answer  the  whole 
declaration  or  count  to  which  it  is  pleaded.  If 
the  whole  be  not  answered,  the  plaintiff  may 
demur,  and  the  action  will  not  be  thereby  dis- 
continued; but  the  plaintiff  will  be  entitled  to 
judgment." 

The  plaintiff  is  entitled  to  judgment  upon 
the  demurrer  to  the  several  pleas  to  the  second 
count,  and  the  defendants  to  judgment  upon 
the  demurrer  to  the  pleas  pleaded  to  the  first 
count,  with  leave  to  each  party  to  amend  on 
the  usual  terms. 

Judgment  accordingly. 

Explained-48  N.  Y.,  475. 

Cited  in— 6  Barb..  58 ;  5  Daly,  502 ;  1  Cliff.,  209 ;  50 
Mo.,  441 ;  18  N.  W.  Hep.,  269. 


DOLLFUS  ET  AL.  «.  FROSCH. 

Pleading — Money  Counts — Time  of  Indebtedness 
— Negotiable  Paper — Erasure  of  Special  In- 
dorsement— Paper  Payable  in  France — Days 
of  Grace — Drawing  without  Funds —  Want  of 
Presentment  and  Notice  —  Construction  of 
Power  of  Attorney. 

The  time  of  the  accruing  of  the  indebtedness  laid 
In  the  money  counts  of  a  declaration  is  immaterial, 
provided  it  6  of  a  day  prior  to  the  commencement 
of  the  suit ;  and  it  constitutes  no  objection  that  a 
note  or  bill  offered  in  evidence  under  such  counts 
did  not  become  payable  until  after  the  time  so  laid. 

Where,  in  a  suit  by  the  payee  of  a  bill  or  note,  the 
paper  had  been  specially  indorsed  by  the  plaintiff  to 
another,  and  there  was  no  re-transfer  by  such  other 
person,  but  the  indorsement  had  been  stricken  out 
before  the  paper  was  offered  in  evidence ;  held,  that 
the  plaintiff  was  entitled  to  recover  without  ex- 
plaining1 the  indorsements  or  showing1  that  they  were 
made  to  create  an  agency  for  the  purpose  of  col- 
lection. 

Commercial  paper  payable  in  France  on  a  certain 
day  named  will,  in  the  absence  of  any  proof  respect- 
ing the  law  of  that  country,  be  held  payable  on  the 
third  day  of  grace. 

Where  the  drawer  of  a  bill  of  exchange  had  no 
funds  in  the  hands  of  the  drawee,  but  was  on  the 
contrary  indebted  to  him  at  the  maturity  of  the 
bill :  held,  that  the  drawer,  in  an  action  on  the  bill, 
could  not  object  the  want  of  a  due  presentment  of 
it  for  payment,  and  of  notice  of  its  dishonor, though 
there  had  been  prior  transactions  between  the 


NOTE.— 1.  Evidences-Foreign  laws— Proof  of.  See 
TJ.  8.  Bank  v.  Stearns,  15  Wend.,  314,  note. 

Presumption  as  to  the  existence  of  the  common  or 
local  law  in  other  States  or  countries.  See  Abell  v. 
Douglass,  4  Den.,  305,  note ;  Leavenworth  v.  Brock- 
way,  2  Hill.  201,  note. 

2.  Negotiable  paper— Striking  out  special  indorse- 
ment. 

In  an  action  on  negotiable  paper,  a  special  indorse- 
ment for  the  purpose  of  collection,  directing  pay- 
ment to  some  person  other  than  the  plaintiff,  may 
be  stricken  out.  See  Bank  of  Utica  v.  Smith,  18 
Johns.,  230,  note ;  Norris  v.  Badger,  6  Cow.,  449.  note. 
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drawer  and  drawee,  and  the  former  had  before 
*drawn  on  the  latter,  it  appearing  that  when  [*368 
the  bill  in  controversy  matured  the  accounts  be- 
ween  the  parties  were  unsettled  and  in  litigation. 
A  merchant,  about  to  leave  the  City  of  N.  Y.  for 
Europe,  executed  a  power  of  attorney  to  his  clerk, 
empowering  him,  generally,  to  conduct  in  his  place 
and  stead  bis  commercial  business,  and  to  sign  his 
name  whenever  requisite  or  expedient  in  the  trans- 
action and  conduct  of  such  business  as  to  the  attor- 
ney should  seem  meet  in  his  good  discretion ;  held, 
that  the  principal  was  liable  upon  bills  of  exchange 
drawn  in  his  name  by  the  attorney  upon  parties  who 
had  no  funds  of  the  principal  in  their  hands. 

Citations— 2  Hill,  140 :  21  Wend.,  584 ;  15  La.,  265 ;  3 
Wh.,172;  1  Cow.,  103;  8  Johns.,  189;  Cow.  &  H.  Notes 
to  Phil.  Ev..  1136-1138 :  17  Wend.,  94 ;  1  Bos.  &  P.,  652 ; 
Story.  Bills,  376,  sec.  327 ;  4  Mason,  113. 

A  SSUMPSIT.  tried  at  the  Circuit  Court  for 
li.  the  City  and  County  of  N.  Y.  in  October, 
1843,  before  Kent,  late  C.  Judge.  The  suit  was 
commenced  by  declaration  containing  the  mon- 
ey counts  in  September,  1842.  The  plaintiffs 
offered  in  evidence  four  several  bills  of  ex- 
change, all  dated  K  Y.,  December  23,  1841, 
drawn  (per  procuration)  by  the  defendant,  by 
E.  Brue,  addressed  to  Messrs.  Johnston  &  Co. 
at  Paris,  France,  and  payable  to  the  order  of 
Messrs.  Dollfus,  Meig  &  Co.  (the  plaintiffs),on 
the  10th  day  of  July  then  next,  for  different 
sums,  amounting  in  the  whole  to  18,427  francs. 
Three  of  the  bills  appeared  to  have  been  in- 
dorsed to  Messrs.  Raymond  &  Co.,  and  the 
fourth  toMr.B.Renville;  and  the  last  appeared 
to  have  been  several  times  afterwards  trans- 
ferred by  full  indorsements,  the  last  indorsee 
being  "The  Bank  of  France."  On  the  face  of 
each  of  the  bills  the  words  "non-acceptable" 
were  written  between  the  lines.  When  the 
bills  were  produced  at  the  trial  a  pen  had  been 
drawn  over  the  indorsements  apparently  with 
a  view  to  cancel  the  same,  by  which  they  were 
rendered  nearly  illegible. 

Eugene  Brue  was  examined  as  a  witness  on 
behalf  of  the  plaintiffs,  and  testified  that  he 
was  formerly  a  clerk  of  the  defendant,  who 
was  a  merchant  in  the  City  of  N.  Y. ;  that  he, 
the  witness,  was  in  France  in  December,  1841, 
and  there  drew  the  bills  in  question  as  the  at- 
torney of  the  defendant,  by  virtue  of  a  power 
of  attorney  which  was  produced,  and  which 
the  witness  said  was  executed  by  the  defend- 
ant when  he  (the  defendant)  was  about  going 
to  Europe,  and  that  the  same  was  deposited  as 
security  in  the  Union  Bank  of  N.  Y.,  where 
the  defendant  kept  an  account. 

*The  power  of  attorney  was  dated  [*369 
November  10,  1840,  and  in  terms  authorized 
Brue  "to  draw  and  indorse  bills,  drafts  and 
notes,  and  draw  checks  on  any  bank  or  banks 
where  funds  of  mine  may  be,  and  generally  to 
conduct  in  my  place  and  stead  my  commercial 
business,  and  to  sign  my  name  whenever  req- 
uisite or  expedient  in  the  transaction  and  con- 
duct of  such  business  as  to  my  said  attorney 
shall  seem  meet  in  his  good  discretion."  The 
defendant's  counsel  objected  to  the  reading  of 
the  bills  in  evidence:  1.  On  the  ground  of  an 
alleged  variance,  the  declaration  laying  the  in- 
debtedness July  10,  1842,  and  the  bills  becom- 
ing payable  (allowing  the  days  of  grace)  on  the 
13th  of  that  month;  2.  That  the  indorsements 
showed  the  title  of  the  bills  to  be  in  the  in- 
dorsees, and  that  a  re  transfer  was  necessary 
to  enable  the  plaintiffs  to  maintain  a  suit  upon 
them.  These  objections  were  overruled  and 
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the  bills  given  in  evidence,  and  the  defendant's 
counsel  excepted. 

The  plaintiffs'  counsel  then  gave  in  evidence 
the  deposition  of  G.  C.  Johnston,  taken  on 
commission  at  Paris.  He  testified  that  he  was 
the  principal  partner  in  the  house  of  Johnston 
&  Co.,  the  drawees  of  the  bills;  that  said  bills 
being  "non-acceptable"  did  not  require  to  be 
presented  for  acceptance,  but  that  they  were 
presented  to  his  house  for  payment  July  10, 
1842,  and  that  payment  was  refused,  for  the 
reason  that  neither  the  witness  nor  the  house 
of  Johnston  &  Co.  had  in  their  hands  nor  were 
furnished  with  funds  by  the  drawer,  and  that 
the  defendant  was  and  still  is  indebted  to  the 
witness'  house  on  an  account  current;  that  he 
did  not  write  to  or  inform  the  defendant  of  the 
dishonor  of  the  bills,  it  being,  as  the  witness 
said,  the  duty  of  drawers  of  bills  to  furnish 
funds  at  the  place  of  payment,  and  that  the 
drawees  were  not  required  to  give  notice  that 
they  had  refused  payment.  In  his  answer  to  a 
cross-interrogatory,  the  witness  stated  that  the 
defendant  had  had  transactions  with  the  house 
of  Johnston  &  Co.  and  had  drawn  on  said 
house;  that  they  had  an  account  current  to- 
gether; and  that  at  the  maturity  of  the  said 
drafts  the  said  account  was  "unsettled  and 
pending  en  litige." 

The  defendant  insisted  upon  the  same  points 
37O*]  upon  which  he  *opposed  the  reading 
of  the  drafts  in  evidence,  and  also  that  the 
power  of  attorney  did  not  authorize  the  draw- 
ing of  these  drafts,  but  only  drafts  upon  par- 
ties who  had  funds  of  the  defendant  in  their 
hands;  that  the  bills  should  have  been  pre- 
sented for  payment  July  13,  the  third  day  of 
grace,  and  not  on  the  10th  as  was  done,  and 
that  such  presentment  was  not  excused  by  the 
requisite  proof  of  there  being  no  funds  of  the 
drawer  in  the  hands  of  the  drawees;  that  upon 
the  facts  proved,  notice  of  non-payment  or  of 
protest  was  essential  to  have  been  given.  Upon 
these  grounds  the  defendant  moved  for  a  non- 
suit, which  being  denied,  he  then  requested 
the  judge  to  charge  the  affirmative  of  the  sev- 
eral propositions  presented. 

The  judge  charged  the  jury  that,  in  the  ab- 
sence of  proof  of  the  law  of  France  respecting 
days  of  grace,  the  bills  in  question  were  to  be 
considered  payable  July  13, 1842,  the  third  day 
of  grace;  that  although  the  general  rule  of  law 
was  that  notice  of  the  dishonor  of  a  bill  was  to 
be  given  to  the  drawer,  yet,  that  the  want  of 
presentment  for  payment  and  the  failure  to 
give  notice  were  excused  when  the  drawer  had 
no  funds  in  the  hands  of  the  drawee;  that  if 
the  jury  believed  from  the  evidence  that  the 
defendant  was  indebted  to  the  drawees  at  the 
time  of  the  maturity  of  the  drafts,  and  had  no 
effects  in  their  hands  from  the  time  of  the  date 
of  the  drafts  until  they  became  mature,  they 
ought  to  give  their  verdict  for  the  plaintiffs, 
otherwise  for  the  defendant,  unless  they  should 
also  believe  that  the  drafts  were  drawn  by  the 
defendant  under  a  reasonable  expectation  that 
they  would  be  paid  at  maturity,  or  that  they 
would  then  have  effects  in  the  hands  of  the 
drawees  to  meet  them,  in  which  latter  case  he 
advised  them  to  find  a  Terdict  for  the  defend- 
ant; and  the  judge  refused  to  charge  other- 
wise on  the  propositions  presented  by  the  de- 
fendant's counsel.  Exceptions  were  taken  on 
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behalf  of  the  defendant.  The  jury  found  a 
verdict  for  the  plaintiffs  for  the  amount  of  the 
bills.  The  cause  came  before  the  court  on  a 
case. 

Mr.  D.  D.  Field,  for  the  defendant,  cited 
Manhattan  Co.  v.  Reynolds,  2  Hill,  140;  15  La., 
265;  Blackhan  v.  Daren,  *2  Camp. ,  503;  [*37 1 
Hammond  v.  Dufrene,  3  Id.,  145;  Thackray  v.' 
Blackelt,  Id.,  163;  Bowterv.  Bossiter,  8  Wend., 
494;  Chauta-ugua  Co.  Bk.  v.  Davis,  21  Wend 
584;  5  Bing.,  183. 

Mr.  T.  L.  Wells,  for  the  plaintiffs,  cited 
Chit.  Bills,  ed.  1842,  pp.  369,  374,  435;  Com- 
mercial Code  of  France,  B.  I.,  tit.  8  art  135- 
Dugan  v.  U.  8.,  3  Wh.,  172;  Bk.  v.  Hughat,  17 
Wend.,  94;  Fenwiek  v.  Sears,  1  Cr.,  263. 

By  the  Court,  Jewett,  J.  This  suit  was 
commenced  September  16,  1842.  The  indebt- 
edness of  the  defendant  is  laid  July  10,  1842. 
The  drafts  offered  in  evidence,  allowing  days 
of  grace,  became  payable  on  the  13th  day  of 
July  of  that  year.  On  the  trial  the  defendant's 
counsel  objected  to  the  drafts  being  given  in 
evidence  on  the  ground  that,  as  the  declara- 
tion alleged  the  defendant's  indebtedness  July 
10,  and  the  drafts  were  not  payable  till  July 
13,  they  would  not  show  an  indebtedness  until 
a  period  subsequent  to  the  time  alleged  in  the 
declaration.  The  objection  was  overruled. 
The  time  of  the  defendant's  indebtedness  al- 
leged in  the  declaration  is  entirely  immaterial, 
so  that  it  is  at  a  day  prior  to  the  time  of  the 
commencement  of  the  suit. 

The  second  point  made  by  the  counsel  for 
the  defendant  was  that,  inasmuch  as  it  ap- 
peared from  the  drafts  that  they  contained  spe- 
cial indorsements,  without  any  re-transfer  to 
the  plaintiffs,  they  were  bound  to  explain  the 
indorsements,  and  show  that  they  were  made 
to  agents  for  the  purpose  of  collection. 

The  case  shows  that  when  the  drafts  were 
produced  on  the  trial,  these  indorsements  had 
been  struck  out  by  the  drawing  of  a  pen  across 
them.  I  am  of  opinion  that  the  objection  is 
not  well  taken;  and  that  the  indorsements 
having  been  struck  out,  the  law  did  not  re- 
quire the  plaintiffs  to  show  that  such  indorse- 
ments were  made  for  the  purpose  of  collection 
before  they  were  entitled  to  stand  in  court 
prima  facie  as  the  owners  of  the  drafts.  In 
Manhattan  Co.  v.  Reynolds,  2  Hill,  140,  the 
•indorsement  to  "  Kendrick  or  order,"  [*372 
had  not  been  struck  out.  Prima  facie,  there- 
fore, Kendrick  might  be  deemed  the  owner 
until  it  was  proved  that  the  object  of  the  in- 
dorsement was  to  enable  him  to  collect  the 
paper  on  account  of  the  plaintiffs.  Bk.  v. Davis, 
21  Wend.,  584,  was  a  suit  upon  a  bill  of  ex- 
change drawn  by  Henry  Davis  and  three  other 
persons,  on  William  Davis  of  N.  Y.,  payable 
to  the  order  of  A.  D.  Patchin.  The  action  was 
joint  against  the  drawer  and  acceptor.  The 
bill  had  been  indorsed  "  Pay  Richard  Yates, 
Esq.,  Cashier,  or  order.  A.  D.  Patchin,  Cash- 
ier, and  "  Pay  H.  Baldwin,  Cashier,  or  order. 
H.  Yates,  Cashier,  per  F.  Leak."  All  the  in- 
dorsements except  the  signature  "A.  D.  Patch- 
in,"  were  stricken  out.  The  defendant  moved 
for  a  nonsuit  on  the  ground  that  title  to  the 
bill  was  not  shown  in  the  plaintiffs.  The 
plaintiffs  then  proved  that  the  bill  belonged  to 
them,  that  Patchin  was  their  cashier,  and  that 
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the  indorsements  to  Yates  and  Baldwin  were 
made  solely  for  collection.  The  point  raised 
in  the  case  now  under  consideration  did  not 
arise  in  either  of  the  cases  referred  to.  In  those 
cases,  the  point  was,  whether  the  plaintiffs 
having  proved  that  the  indorsements  had  been 
made  for  the  purpose  of  collection  and  that 
the  plaintiffs  in  fact  owned  the  notes,  author- 
ized them  on  the  trial  to  strike  out  such  in- 
dorsements. In  this  case  the  indorsements  had 
been  made  by  the  plaintiffs,  upon  each  of  the 
drafts,  and  one  had  been  subsequently  indorsed 
by  the  indorsees.  On  the  trial,  when  the  drafts 
were  produced  in  evidence,  such  indorsements 
had  all  been  stricken  out;  when  or  by  whom 
there  was  no  evidence;  nor  was  there,  in  fact, 
any  evidence  as  to  the  purpose  for  which  the 
indorsements  had  been^  made,  or  by  what 
means  the  plaintiffs  had  'become  possessed  of 
the  drafts.  It  appears  by  a  note  under  the 
first  case  above  cited,  that  in  Hart  v.  Windle, 
15  La. ,  265,  it  was  decided  that  a  special  in- 
dorsement by  the  plaintiff  appearing  on  the 
note,  at  the  trial,  prima  facie  the  right  of  ac- 
tion was  in  the  indorser;  and  unless  the  for- 
mer showed  title  by  re-transfer,  or  that  the  in- 
dorser had  no  interest  beyond  a  mere  agency, 
the  action  would  fail,  and  that  possession  of 
the  note  by  the  plaintiff  would  not  be  suffl- 
373*]  cient  to  *overcome  the  presumption 
arising  from  the  indorsement.  That  it  was 
not  necessary  for  the  plaintiffs,  in  order  to  be 
entitled  to  recover,  to  make  such  proof  in  this 
respect,  as  contended  for  by  the  defendant's 
counsel,  I  think  is  settled  by  the  case  of  Dugan 
v.  U.  8.,  3  Wh.,  172.  That  was  a  suit  upon  a 
bill  payable  to  the  order  of  J.  Clark,  which,  by 
several  intermediate  indorsements,  came  to  T. 
T.  Tucker,  Treasurer  of  the  U.  S.,  or  order, 
who  purchased  it  for  the  government  with 
government  funds.  He  afterwards  indorsed 
it  to  Willinks  &  Van  Staphorst  specially,  by 
whom  the  bill  was  presented  for  acceptance 
and  acceptance  refused.  When  produced,  the 
last  indorsement  was  still  on  the  bill,  and  the 
objection  was  taken  that  the  plaintiff  could 
not  recover  without  showing  a  re-indorsement; 
but  the  court  held  that  the  evidence  was  suffi- 
cient to  entitle  the  plaintiff  to  recover  upon  the 
bill.  Mr.  J.  Livingston,  in  delivering  the 
opinion  of  the  court,  says:  "  After  an  exam- 
ination of  the  cases  on  this  subject  (which  can- 
not all  of  them  be  reconciled),  the  court  is  of 
opinion  that  if  any  person  who  indorses  a  bill 
of  exchange  to  another,  whether  for  value  or 
for  the  purpose  of  collection,  shall  come  to  the 
possession  thereof  again,  he  shall  be  regarded 
unless  the  contrary  appear  in  evidence,  as  the 
bonafide  holder  and  proprietor  of  such  bill,  and 
shall  be  entitled  to  recover  notwithstanding 
there  may  be  on  it  one  or  more  indorsements 
in  full,  subsequent  to  the  one  to  him,  without 
producing  any  receipt  or  indorsement  back 
from  either  of  such  indorsees,  whose  names 
he  may  strike  from  the  bill  or  not,  as  he  may 
think  proper." 

The  drafts  in  suit  were,  in  their  terms,  non- 
acceptable  and,  therefore,  it  was  not  necessary , 
in  any  event,  to  present  them  to  the  drawees 
for  any  other  purpose  than  for  payment;  they 
were  presented  July  10,  1842,  for  that  purpose 
and  payment  refused.  It  is  insisted  on  the  one 
side  that  such  presentment  was  a  nullity,  in- 
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asmuch  as  the  bills  did  not  mature  until  July 
13,  the  third  day  of  grace.  On  the  other  side 
it  is  answered,  that  the  drafts  having  been 
drawn  and  made  payable  in  France,  must  be 
governed  by  the  law  of  France  in  their  con- 
struction; and  it  is  asserted  that  in  France  no 
days  of  grace  are  *allowed,  but  that  [*374 
the  drafts  matured  on  the  day  for  payment  set 
forth  by  their  terms.  That  the  law  of  France 
must  govern  in  the  construction  of  the  con- 
tract is  well  settled.  Slierrill  v.  Hopkins,  1 
Cow.,  103.  But  this  court  cannot  take  judi- 
cial notice  that  such  is  the  law  in  France,  and 
it  lay  with  the  party  claiming  the  benefit  of 
such  law  to  prove  its  existence.  This  has  not 
been  done.  In  «uch  case  we  must  decide  this 
point  according  to  the  law  as  it  is  here.  Cowen 
&  H.  Notes  to  Phil.  Ev..  1136-1138,  and  cases 
cited;  Thompson  v.  Ketchum,  8  Johns.,  189.  It 
follows,  that  the  presentment  of  the  drafts  for 
payment  July  10,  1842,  was  premature,  and 
not  effectual  for  any  purpose.  It  is,  however, 
insisted  by  the  counsel  for  the  plaintiffs,  that 
no  presentment  for  payment  or  notice  of  non- 
payment was  necessary,  inasmuch  as  the  de- 
fendant, the  drawer,  had  no  funds  in  the  hands 
of  the  drawees  with  which  to  pay  the  drafts. 
Johnston,  the  principal  in  the  firm  of  Johnston 
&  Co.,  the  drawers,  was  examined  as  a  witness 
for  the  plaintiffs,  under  a  commission,  and  he 
testified  that  neither  he  or  the  house  of  John- 
ston &  Co.  had  any  funds  belonging  to  the  de- 
fendant with  which  to  pay  said  drafts,  and 
that  the  defendant  was  still  the  debtor  of  the 
house;  that  the  defendant  or  Brue,  or  any  oth- 
er person  in  the  behalf  of  the  defendant,  had 
not  remitted  any  funds  to  the  witness  or  his 
house,  to  pay  said  drafts  when  they  should  be- 
come due  and  payment  thereof  be  demanded. 
The  witness  also  testified  that  he  had  not  writ- 
ten to  the  defendant  to  inform  him  that  the 
drawees  had  refused  to  pay  said  drafts,  and 
that  the  rule  was  that  the  subscriber  of  drafts 
or  bills  of  exchange  must  provide  the  neces- 
sary funds  at  the  designated  place  of  payment 
without  concerning  in  the  least  the  person  or 
house  designated  to  pay  said  bills;  nor  did  it 
oblige  the  said  person  or  house  on  whom  the 
same  are  made  payable,  to  inform  the  sub- 
scriber of  said  bills  of  the  default  of  payment. 
The  contract  of  the  drawer  in  this  case  was, 
that  these  drafts  should  be  paid  by  the  draw- 
ees on  presentment,  at  their  maturity;  and  if 
not,  then  he  would  pay  on  due  notice  of  non- 
payment. Hence  a  presentment  for  payment 
and  due  notice  to  the  drawer  on  payment  be- 
ing refused,  were  conditions  precedent;  and  a 
*want  of  either  would  be  a  sufficient  [*375 
answer  to  this  action,  unless  it  is  proved  that 
such  presentment  and  notice  were  rendered 
unnecessary  by  the  acts  of  the  defendant.  It 
is  a  rule  well  established,  it  is  believed,  that 
neither  presentment  for  payment  nor  notice  of 
non-payment  is  necessary,  provided  the  draw- 
ees never  had  any  effects  of  the  drawer  in  their 
hands,  or  if  the  drawer  had  withdrawn  them 
before  the  day  of  payment,  without  giving  no- 
tice of  the  bills.  Bk  v.  HugJtes,  17  Wend.,  94; 
Walwynv.  St.  Quintin,  1  Bos.  &  P.,  652;  Story, 
Bills  of  Ex.,  376,  sec.  327.  Valk  v.  Simmons, 
4  Mason,  113,  was  assumpsit  on  a  bill  of  ex- 
change by  the  holder  against  the  drawer  after 
acceptance.  The  defense  was  want  of  due 
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notice  of  non  payment  by  the  acceptor.  It  ap- 
peared in  evidence  that  the  drawer  had  drawn 
out  all  the  funds  in  the  hands  of  Mott,  the 
acceptor,  before  the  acceptance,  and  had  not 
placed  any  funds  in  Mott's  hands  with  which 
to  pay  the  bill.  Judge  Story  decided  that "  No 
notice  was  necessary  when  the  acceptor  had 
not  in  fact,  or  in  the  expectancy  of  the  draw- 
er, any  funds  in  his  hands  at  the  time  of  pay- 
ment, nor  had  entered  into  any  arrangement 
with  the  drawer  at  all  events  to  pay  the  bill." 
And  again;  "  He  was  then,  to  say  the  least  of 
it,  in  the  predicament  of  a  party  drawing  with- 
out funds,  and  having  no  right  to  expect  his 
bill  to  be  paid." 

It  is  objected  that  BruS  had  no  authority  un- 
der the  power  of  attorney  to  draw  the  drafts, 
if  there  were  no  funds  or  effects  in  the  hands 
of  the  drawees  at  the  maturity  of  the  drafts.  I 
am  of  opinion  that  the  objection  is  not  well 
founded.  The  terms  of  the  power  of  attorney 
empowered  the  agent  "generally  to  conduct 
in  my  place  and  stead  my' commercial  business 
and  to  sign  my  name  whenever  requisite  or 
expedient  in  the  transaction  and  conduct  of 
such  business  as  to  my  said  attorney  shall  seem 
meet  in  his  good  discretion."  This  was  a  suf- 
ficient authority  to  draw  the  bills  in  question. 
A  new  trial  should  be  denied. 

New  trial  denied. 

Cited  in— 57  N.  Y.,  258 :  15  Am.  Rep..  498 ;  13  Barb., 
166 ;  23  Barb.,  514 ;  3  Abb.  Pr.,  27 :  16  Abb.  Pr.,  147  : 1 
Sandf .,  41 ;  41  Mich.,  125 ;  2  Am.  Rep.,  209 ;  48  N.  H.. 
179  ;  20  Am.  Rep.,  281 ;  49  Ala..  252 ;  32  Am.  Rep.,  604 ; 
50  Tex..  215  ;  1  N.  W.  Rep.,  966. 
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Act  of  Legislature  of  Another  State — Authenti- 
cated by  Seal  of — Must  be  Common  Law  Seal. 

The  seal  of  another  State  affixed  to  a  copy  of  an 
Act  of  its  Legislature,  for  the  purpose  of  authenti- 
cating the  same  pursuant  to  the  Act  of  Congress 
prescribing  the  mode  of  authenticating  the  public 
Acts  of  the  several  States,  proves  itself  and  imports 
absolute  verity,  and  is  presumed,  until  the  contrary 
appears,  to  have  been  affixed  by  the  proper  officer. 
Per  Bronson.  Ch.  J. 

Such  seal,  however,  to  be  recognized  in  the  courts 
of  this  State,  must  be  a  common  law  seal,  i.  e.,  an 
impression  upon  wax  or  other  tenacious  substance ; 
an  impression  upon  paper  alone  will  not  answer. 

Citations— 1  Story,  Laws,  1790,  p.  93;  4  Dall.,412:  1 
Wash.,  363  ;  11  Wh.,  392:  5  N.  H..  367;  5  Johns.,  239; 
2  Hill,  227 ;  3  Hill,  493 ;  2  R.  S.,  404,  sec.  61. 

ACTION  of  debt,  tried  before  Dayton,  C. 
Judge,  at  the  Erie  Circuit  in  November, 
1848.  The  plaintiffs  offered  in  evidence  an  Act 
of  the  Legislature  of  the  State  of  Michigan. 
The  Act  was  certified  by  the  Secretary  of  State, 
and  the  great  seal  of  the  State  was  affixed,  by 
impressing  it  on  the  paper,  without  the  use  of 
wax  or  other  adhesive  substance.  A  certifi- 
cate of  the  Governor  of  Michigan  was  added, 
certifying  that  the  attestation  was  in  due  form, 
and  by  the  proper  officer,  and  that  the  seal  af- 
fixed was  the  great  seal  of  the  State.  The 
plaintiffs  also  called  a  witness  who  proved  the 


NOTE.— Foreign  lawn— Proof  of.   For  a  full  discus- 
sion, see  U.  S.  Bank  v.  Stearns.,  15  Wend..  314,  note. 
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handwriting  of  the  Governor,  and  that  the  seal 
was  the  great  seal  of  the  State  of  Michigan. 
The  judge  decided  that  the  exemplification 
was  not  sufficient,  because  the  seal  was  not 
impressed  upon  wax  or  some  other  adhesive 
substance,  and  rejected  the  evidence.  The 
plaintiffs  excepted;  and  then  submitted  to  a 
nonsuit.  They  now  move  for  a  new  trial. 

Mr.  J.  L.  Talcott,  for  plaintiffs. 

Mr.  M.  Fillmore,  for  defendants. 

By  the  Court,  Bronson,  Ch..  J.  Congress, 
under  the  power  given  to  it  by  the  Constitu- 
tion, has  provided,  "  that  the  Acts  of  the  Leg- 
islatures of  the  several  State  shall  be  authenti- 
cated by  having  the  seal  of  their  respective 
States  affixed  thereto."  Act  *of  May  [*377 
26,  1790, 1  Story,  Laws,  93.  The  plaintiffs  have 
given  themselves  needless  trouble.  It  was  not 
necessary  to  verify  the  seal,  either  by  the  cer- 
tificate of  the  Governor,  or  the  oath  of  a  wit- 
ness. The  seal  proves  itself,  and  imports  ab- 
solute verity;  and  until  the  contrary  appears, 
the  presumption  is,  that  it  was  affixed  by  the 
proper  officer.  U.  8.  v.  Johns,  4  Dall.,  412  ; 
8.  C.,l  Wash.  C.  C.,  363;  U.  8.  v.  Amedy,  11 
Wh.,  392;  State :  v.  Carr,  5  N.  H.,  367.  But 
still  there  is  a  difficulty.  At  the  common  law,  a 
seal  is  an  impression  upon  wax,  wafer,  or  some 
other  tenacious  substance.  An  impression  upon 
paper  alone  is  not  a  seal,  except  where  it  has 
been  made  so  by  statute.  Warren  v.  Lynch,  5 
Johns.,  239:  Bk.  v.  Gray,  2  Hill,  227  :  Bk.  v. 
Haight,  3  Hill,  493.  It  does  not  appear  that 
there  is  any  statute  in  Michigan  on  this  sub- 
ject. But  if  there  was,  it  would  not  aid  the 
plaintiffs,  for  this  question  arises  under  an  Act 
of  Congress.  As  that  Act  requires  a  seal,  no 
State  can  dispense  with  the  requirement,  ex- 
cept in  its  own  courts.  Our  statute  author- 
izing impressions  upon  paper  in  certain  cases 
does  not  reach  the  case.  It  only  extends  to 
seals  of  courts  and  public  officers.  2  R.  S., 
404,  sec.  61.  This  is  not  the  seal  of  a  court  or 
officer,  but  of  a  State.  And  besides,  our  stat- 
ute does  not  apply  to  courts  and  officers  out  of 
the  State.  Bk.  v.  Gray,  2  Hill,  227.  The  evi- 
dence was  properly  rejected. 

New  trial  denied. 

Cited  in-15  N.  Y.,  90, 163, 225 ;  2  Redf .,  366  ;  8  How. 
U.S.,  464. 
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Sales  —  When  Property  Taken  at  Ri*k  of  Purchas- 
er —  Sale  by  Sample  —  Provisions. 

In  executed  contracts  for  the  sale  of  personal 
property,  where  there  is  neither  fraud  nor  express 
warranty,  the  purchaser  takes  the  property  at  his 
own  risk,  as  to  its  quality  and  condition. 

The  case  of  a  sale  by  sample,  where  a  warranty  is 
allowed  to  be  implied,  that  the  bulk  of  the  article 
corresponds  in  quality  with  the  sample  exhibited, 
forms  a  well  established  exception  to  the  general 
rule.  Per  Bronson,  Ch.  J. 

NOTE.  —  Sale*  —  Warranty  —  Implied  icarranty  of 
wholwimencM,  in  «a!«K  of  iworteiorm  for  domestic  use. 
See  Van  Bracklln  v.  Fonda,  12  Johns.,  488,  nntt. 

It  ><  •  m.-  ih'it  thif  i;;i/i/iV'/  MYirrarifi/ls  not  sustained 
by  the  English  authorities.  Benj.  Sales,  sees.  085, 
100ft  1008;  Emmerton  v.  Mathcwa,  7  H.  &  N.,  586; 
Burn  by  v.  Bollctt.  1«  Mees.  &  W.,  644;  Smith  v.  Ba- 
ker. 40  L.  T.  (N.  8.).  261.  Seo,  also.22  Am.  L.  Reg.(N. 
S.),  232.  note,  criticising  the  above  case  of  Moses  v. 
Mead.  Burch  v.  Spencer,  15  Hun,  504;  Hart  v.Wright, 
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Wbere  provisions  are  sold  as  merchandise,  and  not 
for  immediate  consumption  by  the  purchaser,  there 
is  no  implied  warranty  of  soundness. 

It  seems  that  where  provisions  are  sold  for  do- 
mestic use,  the  law  presumes  that  the  seller  is  ac- 
quainted with  their  quality,  and  he  is  liable  to  the 
purchaser  if  they  turn  out  to  be  unwholesome.  Per 
Bronson,  Ch.  J. 

Citations— 23  Wend.,  850 :  17  Wend.,  267 :  18  Wend., 
425.  449;  3  Bl.  Com.,  164.  165;  Cro.  Jac.,  196;  10 
Mass.,  197 :  2  Root,  407 ;  4  Conn.,  428 ;  12  Johns.,  468. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  The  plaintiffs  in  error  sued  the  de- 
fendants in  error  in  the  court  below,  and  de- 
clared in  assumpsit  upon  a  warranty  on  the 
sale  of  194  barrels  of  mess  beef,  that  the  same 
was  good,  sound,  merchantable  and  whole- 
some mess  beef;  whereas,  the  same  was  un- 
sound, sour,  tainted,  etc.  On  the  trial  the  jury 
found  a  special  verdict  as  follows:  August  9, 
1843,  the  plaintiffs,  being  merchants  and  deal- 
ers in  provisions  in  the  City  of  N.  Y.,  bought 
of  the  defendants,  who  were  wholesale  grocers 
and  provision  merchants  in  the  same  city,  194 
barrels  of  mess  beef,  and  paid  $8  per  barrel, 
that  being  the  market  price  for  good,  sound, 
wholesome  mess  beef.  The  beef  had  been  in 
spected  by  a  N.  Y.  inspector  in  June  previous, 
and  branded  "mess  beef,"  and  the  inspector's 
bill  was  shown  to  the  plaintiffs  at  the  time  of 
the  sale.  The  plaintiffs  examined  one  barrel 
of  the  beef,  and  might  have  examined  more  if 
they  had  chosen  to  do  so.  The  beef  was  de- 
livered on  the  day  of  the  sale,  and  the  pur- 
chase price  was  paid  the  next  day.  Neither  of 
the  parties  knew  that  the  beef  was  unsound. 
There  was  no  express  warranty  by  the  defend- 
ants; nor  was  there  any  express  agreement  by 
the  plaintiffs  to  take  the  risk  of  soundness;  but 
the  beef  was  bought  and  sold  at  the  price  of, 
and  believing  it  to  be,  good,  sound,  sweet  and 
wholesome  mess  beef.  Beef  is  an  article  of 
379*]  provisions  used  only  for  food  *for  man- 
kind. This  beef  was  bought  by  the  plaintiffs 
as  provision  merchants,  not  for  the  consump- 
tion of  their  own  families,  but  to  be  sold  to 
their  customers  in  the  usual  course  of  their 
business.  The  beef  was  in  fact  unsound,  sour, 
tainted  and  unwholesome  as  food  for  mankind; 
by  reason  whereof  the  plaintiffs  sustained  dam- 
ages to  $400.  The  jury  then  referred  it  to  the 
court  to  say  whether  they  were  authorized  to 
imply  or  find  a  warranty,  etc.  Upon  this  spe- 
cial verdict  the  court  below  gave  judgment 
for  the  defendants ;  and  the  plaintiffs  now 
bring  error. 

Mr.  H.  P.  Hastings,  for  plaintiffs  in  er- 
ror. The  material  question  in  this  case  is, 
whether  the  law  implies  a  warranty  upon  the 
sale  of  provisions.  In  Van  Bracklin  v.  Fonda, 
12  Johns.,  468,  where  the  defendant  had  sold 
the  plaintiff  a  quarter  of  beef  as  good  and 
sound,  which  turned  out  to  be  bad  and  un- 
wholesome, there  was  no  scienter  in  the  decla- 
ration, though  the  case  was  such  that  an  ac- 
tion for  deceit  would  have  lain.  It  was,  how- 


ever, treated  as  an  action  on  a  warranty,  and  a 
recovery  by  the  plaintiff  was  sustained.  The 
doctrine  laid  down  by  Blackstone  (3  Com. ,  166) 
that  ' '  in  contracts  for  provisions  it  is  always 
implied  that  they  are  wholesome,  and  if  they 
be  not,"  the  seller  is  responsible,  is  there  re- 
ferred to  with  approbation  by  this  court. 
Chancellor  Kent,  2 Kent,  Com.,  479,  n.  b,  speaks 
of  the  liability  of  the  seller  in  the  case  of  a  sale 
of  unsound  provisions  as  an  implied  warranty, 
and  refers  to  Van  Bracfdin  v.  Fonda.  In  Hart 
v.  Wright,  17  Wend.,  267,  the  late  Mr.  J.  Cow- 
en  said  that  there  were  certain  exceptions  to 
the  rule  that  a  sound  price  did  not  raise  a  war- 
ranty, one  of  which  he  said  was  the  case  of  the 
sale  of  provisions  to  be  used  as  food  for  man- 
kind. This,  he  added,  rests  on  a  regard  to  the 
public  health,  and  he  referred  to  Van  Bracklin 
v.  Fonda,  with  approbation;  and  it  is  evident 
that  if  the  flour,  the  sale  of  which  was  the  sub- 
ject of  that  suit,  had  been  sold  for  domestic 
use,  the  warranty  of  soundness  would  have 
been  held  to  attach.  When  this  case  of  Hart 
v.  Wright  came  before  the  Court  for  the  Cor- 
rection of  Errors,  18  Wend.,  449,  Mr.  Senator 
*Tracy  met  the  authority  of  Blackstone[*38O 
and  of  this  court  in  the  case  of  Van  Bracklin 
v.  Fonda,  by  saying  that  formerly,  as  long  ago 
as  the  time  of  Popham,  Ch.  J.,  Dyer,  75,  the 
rule  was  general  that  no  warranty  was  by  law 
annexed  to  the  sale  of  "victuals"  or  of  any 
other  articles.  In  Bailey  v.  Nichols,  2  Root, 
407,  in  the  Superior  Court  of  Conn.,  the  rule 
for  which  we  contend  was  distinctly  held,  and 
though  in  a  subsequent  case  it  was  held  that 
there  was  not,  generally,  an  implied  warranty 
of  good  quality  attached  to  the  sale  of  chattels, 
the  sale  of  provisions  was  not  adverted  to,  and 
the  case  in  Root  was  not  noticed.  In  Osgood  v. 
Lewis,  2  Harr.  &  G.,  495,  the  doctrine  laid 
down  by  Blackstone  and  approved  by  this 
court  is  expressly  affirmed. 

The  selling  of  unwholesome  provisions  is  in- 
dictable even  in  the  case  of  a  general  dealer. 
Roscoe,  Cr.  Ev.,  340,  345  ;  4  Bl.  Com.,  162  ; 
Roswel  v.  Vaughan,  Cro.  Jac.,  196.  In  the  case 
last  cited,  it  is  said  that  the  seller  of  unwhole- 
some provisions  is  responsible  without  warran- 
ty, "because  it  is  against  the  commonwealth." 
Selling  without  warranty  in  the  sense  of  this 
case  means  without  express  warranty.for  there 
could  not  be  a  sale  without  an  implied  warran- 
ty where  the  law  itself  makes  the  implication. 
In  an  action  for  selling  unwholesome  provis- 
ions, if  the  action  is  not  upon  an  implied  con- 
tract of  warranty,  it  must  be  for  deceit,  and  the 
deceit  must  be  alleged  and  proved  ;  and  thus 
the  distinction  in  favor  of  the  purchaser  of  pro- 
visions will  be  lost ;  for  where  there  is  deceit 
in  the  sale  of  any  chattel,  an  action  lies.  There 
is  still  an  older  authority.  In  Keilwey,  91,  t. 
Henry  VII.,  it  is  laid  down  that  an  action  on 
the  case  lies  against  the  seller  of  corrupt  pro- 
visions without  warranty  and  without  knowl- 
edge. See,  also,  Petersd.  Abr.,  372,  n.  \  ;  -Chit. 


17  Wend.,  287 ;  and  Van  Bracklin  v.  Fonda,  12  Johns., 
468. 

Implied  warranty  of  quality— Caveat  emptor.  Seix- 
as  v.  Woods.  2  Cai.,  48,  note ;  Welsh  v.  Carter,!  Wend., 
185,  note. 

Warranty  of  quality  in  sales  made  by  sample.  See 
Gallagher  v.  Waring;  9  Wend.,  20,  note;  Sands  v. 
Taylor.  5  Johns.,  395,  note;  Waring  v.  Mason,  18 
Wend.,  425,  note. 

830 


Where  the  purchaser  inspects  the  goods  there  is  no 
implied  warranty  of  quality.  Salisbury  v.  Stainer, 
19  Wend.,  159 ;  Barnard  v.  Kellogg,77  U.  S.,383  (XIX., 
987,  Law.  ed.);  Rice  v.  Forayth.  41  Md.,  389;  Kohl  v. 
Lindley,  39  111..  195 ;  Lukens  v.  Freiund,  27  Kan.,  664 ; 
Hadley  v.  Prather,  64  Ind.,  137 ;  Fitch  v.  Archibald, 
29  N.  J.  L.,  160 ;  Weimer  v.  Clement,  37  Pa.  St.,  147 ; 
Barnett  v.  Stanton,  2  Ala.,  195;  Might  v.  Bacon,  12ft 
Mass.,  10. 
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Cont.,  5th  Am.  ed.,  450,  452,  n.  ;  and  Marshall 
v.  Peck,  1  Dana,  612;  1  Cow.  Tr.,  2d  ed.,  318; 
Waring  v.  Mason,  18  Wend.,  439,  per  Paige, 
Senator,  where  the  principle  contended  for  will 
be  found  to  be  countenanced.  If  it  be  conceded 
that  upon  the  sale  of  unwholesome  provisions 
without  actual  fraud  or  an  express  warranty, 
an  action  lies,  it  cannot,  with  any  show  of  rea- 
38 1*]  son,  be  insisted  that  the  action  *should 
be  for  an  implied  deceit.  Where  fraud  is 
charged,  it  must  be  proved;  but  that  is  not  al- 
ways the  case  where  a  warranty  is  averred. 
There  are  many  cases  of  implied  warranty,  as 
in  actions  upon  policies  of  insurance  that  the 
vessel  is  seaworthy,  upon  the  sale  of  chattels 
that  the  vendor  is  the  owner,  upon  the  exchange 
of  lands  that  each  party  is  seized, and  upon  the 
transfer  of  commercial  paper  that  it  is  genu- 
ine. The  good  sense  of  the  rule  is,  that  where 
the  nature  of  the  case  requires  it.  the  law  an- 
nexes a  warranty.  Bac.  Abr.  Warranty,  E  ; 
Johnson  v.  Titus,  2  Hill,  606.  There  is  another 
exception  to  the  rule  of  caveat  emptor,  now  well 
established  in  this  court  in  the  case  of  a  sale 
by  sample.  Boorman  v.  Jenkins,  12  Wend.  ,574, 
and  Nelson,  Ch.  J.  in  Gallagher  v.  Waring,  9 
Id.,  27,  hold  that  on  a  sale  of  cotton  without 
examination  there  is  an  implied  warranty  of 
quality,  whether  the  sale  was  by  sample  or  not. 
When  this  case  came  before  the  Court  for  the 
Correction  of  Errors  (18  Id.,  425),  the  Chan- 
cellor did  not  deny  the  soundness  of  the  rule 
laid  down  by  the  Chief  Justice ;  and  Senator 
Paige,  though  he  repudiated  the  idea  of  a  sale 
by  sample  implying  a  warranty,  expressly  de- 
clared that  an  implied  warranty  attached  where 
there  was  no  opportunity  for  inspection  or  ex- 
amination, or  where  the  article  is  distant  from 
the  place  of  making  the  contract.  It  is  submit- 
ted that  an  examination  of  all  the  cases  upon 
this  subject  from  that  reported  by  Dyer  to  the 
present  time,  will  show  that  the  maxim  caveat 
emptor  has  never  been  held  applicable  where 
the  article  purchased  was  not  present  at  the 
sale,  and  was  not  seen  by  the  buyer  before  the 
purchase. 

There  is  no  ground  upon  principle  or  au- 
thority for  maintaining  a  distinction  in  respect 
to  the  liability  of  the  vendor  between  a  sale  by 
wholesale  to  a  dealer  to  sell  again  and  one  in  a 
smaller  parcel  for  consumption.  The  policy  of 
the  rule  requires  that  unwholesome  provisions 
should  be  kept  out  of  the  market ;  that  such 
articles  should  not  be  made  the  subject  of  traf- 
fic; for  whether  the  sale  is  to  a  consumer  or  to 
a  dealer,  the  ultimate  object  of  the  transaction 
is  the  supplying  of  food  for  domestic  consump- 
tion. 

382*]  *The  inspection  is  not  conclusive  upon 
the  plaintiff,  and  does  not  exempt  the  defend- 
ant from  liability.  Clintsman  v.  Northrop,  8 
Cow.,  45;  WiUiams  v.  Merle,  11  Wend.,  80.  On 
the  contrary  it  is  insisted  that  the  fact  of  legal 
provision  being  made  to  protect  a  community 
against  unsound  provisions  affords  a  strong  ar- 
gument to  show  that  a  warranty  of  quality  is 
annexed  to  sales  of  such  property.  Every  con- 
tract ought  to  be  so  construed  as  not  to  violate 
the  spirit  or  policy  of  the  general  laws  of  the 
State. 

Mr.  A.  P.  Man,  for  defendants  in  error. 
The  jury  have  found  that  there  was  no  express 
warranty.  No  warranty  can,  therefore,  be  held 
DEN  10  1. 


to  result  from  the  article  being  described  as 
mess  beef.  They  have  also  held  that  there  was 
no  fraud.  The  sale  was  an  executed  and  not 
an  executory  one.  Certain  rules,  therefore, 
which  apply  to  the  latter  class  of  contracts, 
have  no  place  here.  The  general  rule  upon  this- 
subject  is.  that  there  must  be  an  express  war- 
ranty or  fraud.  Mfg.  Soc.  v.  Lawrence,  4  Cow.,, 
440;  Seixas  v.  Woods,  2  Cai.,  48;  Hartv.  Wright, 
17  Wend.,  267;  Wright  v.  Hart,l8  JeZ.,449,  454; 
Swett  v.  Colgate,  20  Johns.,  196;  Holden  v.  Da- 
kin,  4  Id.,  421;  Welsh  v.  Carter,  1  Wend.,  185; 
Thompson  v.  Ashton,  14  Johns.,  316.  The  case 
of  Gardiner  v.  Gray,  4  Camp.,  144,  sustains  a 
distinction  where  the  purchaser  had  no  oppor- 
tunity to  examine  the  article  ;  and  it  was  there 
held  that,  under  the  circumstances,  the  pur- 
chaser had  a  right  to  expect  a  salable  article 
answering  the  description  in  the  contract.  The 
case  of  Howard  v.  Hoey  in  this  court, 23  Wend. , 
350,  does  not  adopt  that  principle,  but  only 
determines  that  in  the  case  of  executory  con- 
tracts, where  no  property  passes  at  the  time, 
a  warranty  is  implied  that  the  thing  to  be  de- 
livered shall  be  free  from  any  remarkable  de- 
fect. This  does  not  touch  the  case  before  the 
court.  So  where  there  is  deceit,  the  seller  is 
always  liable  ;  but  that  is  not  pretended  here. 
The  question  in  this  case  is  whether,  upon  a 
sale  of  provisions  by  one  dealer  to  another, 
where  there  is  neither  express  warranty  nor 
fraud,  the  vendor  is  responsible  if  the  article 
turns  out  not  *to  be  of  good  quality.  [*383 
We  insist  that  the  implied  warranty  attaches 
only  where  the  purchase  is  made  for  consump- 
tion in  the  purchaser's  own  family,  and  not 
where  he  purchases  to  sell  again ;  that  in  the  lat- 
ter case  the  transaction  is  governed  by  the  same 
rules  which  apply  to  the  sale  of  other  personal 
property.  The  distinction  suggested  is  of  easy 
application;  it  is  founded  in  reason  and  good 
sense  and  is,  moreover,  sustained  by  authority. 
A  large  proportion  of  the  property  sold  in  mar- 
ket in  the  City  of  N.  Y.  consists  of  articles  used 
for  provisions;  and  where  the  sale  is  by  whole- 
sale, the  vendor  has  no  more  opportunity  of 
knowing  their  quality  than  the  purchaser.  The 
case  of  van  Bracklin  v.  Fonda,  relied  on  on  the 
other  side,  was  an  action  for  deceit.  It  was  so 
expressly  stated,  and  so  it  appeared  upon  the 
evidence.  The  court  say  that  the  verdict  settles 
the  fact,  that  "the  defendant  knew  the  animal 
to  be  diseased  and  did  not  communicate  the 
fact  to  the  plaintiff,"  and  that  the  concealment 
of  the  fact  was  equivalent  to  a  suggestion  of  a 
falsehood  that  she  was  sound.  The  court  are 
also  careful  to  say  that  "  in  the  sale  of  provis- 
ions for  domestic  use,  the  vendor  is  bound  to 
know  that  they  are  sound  and  wholesome  at 
his  peril."  In  11  Pick.,  484,  the  case  was  very 
similar  to  the  present.  The  sale  was  of  100 
Ibs.  beef,  obviously  for  domestic  use.  and  the 
scienter  was  distinctly  averred.  Blackstone,  at 
the  passage  relied  on  by  the  plaintiffs,  says,  if 
provisions  sold  are  not  wholesome,  an  action 
on  the  case  lies.  The  only  authority  cited  by 
him  is  Fitz.,  N.  15. .  94.  It  is  there  said,  in  the 
text:  "  If  n  man  bargain  and  sell  unto  another 
certain  pipes  of  wine  and  warrants  them  to  be 
good,  etc.,  and  they  are  corrupted,  he  shall 
have  action  upon  the  case  against  him."  In  a 
note  it  is  said  that  "It  seems  that  an  action  on 
the  case  lies  without  warranty;  and  so  is  7 
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Hen.  IV.,  14."  "Note  a  diversity  between  sell- 
ing corrupt  wines  for  merchandise,  for  there 
an  action  on  the  case  does  not  lie  without  war- 
ranty; otherwise  if  it  be  for  a  tavern  or  vict- 
ualer,  if  it  prejudice  any.  See,  9  Hen.  VI.,  49, 
Accordant."  In  Bac.  Abr.  Inns  and  Innkeep- 
ers, C,  2,  it  is  said:  "If  an  innkeeper  sell  cor- 
rupt wine  or  victuals,  an  action  lies  against 
him;  also  if  his  servant  sell  such  corrupt  wine 
384*j  or  victuals,  an  *action  on  the  case  lies 
against  the  master,  though  he  did  not  order 
the  servant  to  sell  it  to  any  particular  person;" 
and  for  this  is  cited  9  Hen.  VI.,  pi.  53,  and 
Roll.  Abr.,  95.  Since  the  note  to  Kent,  Com., 
cited  by  the  plaintiff's  counsel,  2  Kent,  Com., 
280,  n.  b;  the  rule  is  restricted  to  the  sale  of 
provisions  "for  domestic  use*;"  and  in  the  case 
of  Wright  v.  Hart,  in  the  Court  of  Errors,  the 
Chancellor,  at  p.  454,  and  Senator  Tracy  at  p. 
464,  confine  the  rule  to  the  sale  of  provisions 
for  family  consumption.  The  same  distinc- 
tion is  recognized  in  Hilliardon  Sales,  230, 
sec.  23,  and  in  Osgood  v.  Lewis,  2  Harr.  &  G. , 
519.  The  authorities  showing  that  an  indict- 
ment will  lie  for  selling  unwholesome  provis- 
ions, confine  the  rule  to  cases  where  the  sale  is 
for  direct  consumption  by  the  purchaser.  A 
large  proportion  of  the  articles  which  are  used 
principally  for  food  are  yet  used  in  great  quan- 
tities for  other  purposes,  and  a  rule  founded 
on  a  distinction  between  substances  which 
sometimes  are  and  those  which  never  are  used 
for  other  purposes  than  food,  would  not  ac- 
cord with  good  sense  or  the  nature  of  things. 
In  Emerson  v.  Brigham,  10  Mass.,  197,  25  bar- 
rels of  beef  were  sold  by  one  merchant  to  an- 
other, and  proving  unwholesome,  the  purchas- 
er sued  the  seller  for  damages.  The  court  held 
that  the  rule  making  the  vendor  of  provisions 
responsible  without  fraud  or  express  warranty 
was  confined  to  cases  where  victuallers  or  the 
like  sell  provisions  to  their  customers.  In  3 
Mon.  (Ky.),  85,  where  the  rule  insisted  on  was 
sought  to  be  applied,  the  court  said:  "The  law 
is  otherwise  as  to  provisions  sold  as  merchan- 
dise." In  LaNeuville  v.  Nourse,  3  Camp.,  351, 
in  a  sale  of  10  dozen  of  wine,  it  was  held  that 
there  was  no  implied  warranty,  and  that  the 
maxim  caveat  emptor  applied.  Judge  Cowen's 
remark  in  Hart  v.  Wright,  17  Wend.,  267,  is 
limited  to  cases  where  the  provisions  are  sold 
for  domestic  use,  and  in  Cro.  Jac. ,  referred  to 
by  the  plaintiff's  counsel, the  expression  "vict- 
uals" could  not  refer  to  provisions  when  sold 
as  merchandise.  It  is  probable  that  in  En- 
gland, at  the  time  when  Blackstone  wrote,  the 
term  "provisions"  was  not  used  as  it  is  at  pres- 
ent, to  define  large  classes  of  property  sold  in 
market  as  merchandise.  In  Howard  v.  Hoey, 
23  Wend.,  350,  where  the  question  was  as  to 
385*]  *the  liability  of  the  vendor  of  a  quan- 
tity of  bad  ale,  an  article  used  solely  for  the 
consumption  of  man,  the  rule  now  insisted  on 
was  not  even  referred  to,  though  if  applicable 
to  cases  of  sales  by  wholesale,  it  would  have 
governed  the  case. 

The  idea  that  a  warranty  attaches  to  all 
sales  where  the  purchaser  has  no  opportunity 
to  examine  the  article,  has  no  application  to 
this  case,  if  such  a  rule  exists  in  any  case.  In 
Hart  v.  Wright,  17  Wend.,  262,  275,  the  rule 
applies  only  to  cases  "where  the  examination 
at  the  time  of  the  sale  is,  morally  speaking, 
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impracticable."  In  Holdenv.  Dakin,  4  Johns., 
421,  the  sale  was  of  paints  in  kegs,  and  it  was 
held  that  there  was  no  warranty.  In  Thomp- 
son v.  Ashton,  14  Johns.,  316,  it  was  of  crock- 
ery in  close  crates,  and  the  decision  was  the 
same.  In  Salisbury  v.  Stainer,  19  Wend.,  159, 
it  was  of  hemp  put  up  in  bales,  and  the  same 
rule  prevailed.  In  this  case  the  sale  was  ne- 
gotiated one  day  and  the  purchase  price  was 
paid  the  next.  The  purchaser  took  time,  as 
we  say,  for  examination. 

By  the  Court,  Bronson,  Ch.  J.  When  there 
is  neither  fraud  nor  express  warranty  on  the 
sale  of  a  chattel,  the  buyer  takes  the  risk  of 
its  quality  and  condition.  No  warranty  of  any 
kind  can  be  implied  from  the  fact  that  a  sound 
price  was  paid.  Caveat  emptor,  and  not  caveat 
venditor,  is  the  rule  of  the  common  law;  and 
that  is  our  law.  I  speak  of  an  executed,  and 
not  of  an  executory  contract  for  the  sale  of 
goods.  See,  Howard  v.  Hoey,  23  Wend.,  350. 
Some  of  the  English  judges  have  lately  shown 
a  strong  tendency  towards  the  doctrines  of  the 
civil  law  in  relation  to  sales,  and  have  been 
disposed  to  imply  warranties  where  none  were 
actually  made.  This  is  the  more  remarkable 
for  the  reason  that  the  common  law  judges  at 
Westminster  Hall  have  not  heretofore  been  dis- 
posed to  think  very  highly  of  the  civil  law, 
except  where  it  coincided  with  their  own;  and 
it  has  been  thought  a  strong  trait  of  British 
character,  that  nothing  in  the  institutions  of 
other  countries  is  esteemed  of  much  value,  un- 
less it  be  also  common  to  the  laws  and  customs 
of  England.  I  do  not  regret  to  find  that  there 
are  men  in  Great  Britain  who  can  look  beyond 
the  shores  of  that  island ;  but  I  *feel  no  [*386 
disposition  to  follow  them  in  their  new  zeal 
for  the  civil  law ;  for  the  reason  that  it  is  not 
our  law,  and  the  further  reason,  that  our  law 
in  relation  to  sales  is  the  best.  The  civil  law 
implies  a  warranty  where  none  was  in  fact 
made.  The  common  law  leaves  men  to  make 
their  own  bargains.  If  the  purchaser  wants  an 
undertaking  that  the  goods  are  sound  or  mer- 
chantable, he  asks  for  it;  and  then  the  vendor 
decides  for  himself  whether  he  will  make  such 
a  contract  or  let  it  alone.  Under  the  civil  law 
it  is  not  enough  for  the  seller's  protection  that 
he  deals  honestly,  and  does  not  warrant  the 
goods;  but  he  must  make  an  agreement  that  no 
agreemen£  shall  be  implied  against  him.  When 
charged  with  a  warranty,  he  cannot  safely  an- 
swer, prove  it;  nor  will  it  be  enough  for  him 
to  show  that  no  warranty  was  in  fact  made; 
he  must  go  further,  and  prove  an  agreement  to 
be  exempt  from  the  consequences  of  a  contract 
which  he  did  not  make. 

The  last  attempt  with  us  to  substitute  the 
civil,  for  the  common  law  rule,  was  made  in 
relation  to  a  sale  of  flour,  which  proved  to  be 
bad.  The  attempt  failed,  both  in  this  court 
and  the  Court  of  Errors.  Hart  v.  Wright,  17 
Wend.,  267,  and  18  Id.,  449.  We  have  made 
one  inroad  upon  the  common  law  rule,  and  al- 
lowed a  warranty  to  be  implied  on  a  sale  by 
sample,  that  the  bulk  of  the  article  corresponds 
in  quality  with  the  sample  exhibited.  Waring 
v.  Mason,  18  Wend.,  425.  This  exception  to 
the  general  rule,  although  now  firmly  estab- 
lished, stands  upon  no  principle.  If  the  pur- 
chaser wants  such  a  warranty,  he  should  ask 
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for  it;  and  then  the  vendor  will  have  the  op 
portunity  of  saying  whether  he  will  consent  to 
make  such  a  contract  or  not.  The  law  now 
makes  it  for  him  without  his  consent:  and  he 
•can  only  get  rid  of  that  result  by  taking  the 
precaution  to  agree  at  the  time  of  the  sale,  that 
no  contract  which  he  does  not  make  shall  af- 
terwards be  implied  against  him.  It  would,  I 
think,  have  been  better  had  the  maxim  of  ca- 
veat emptor  been  left  unbroken. 

We  are  referred  to  the  authority  of  Black- 
stone  for  another  exception  to  the  general 
rule,  and  it  is  insisted  that  on  a  sale  of  provis- 
ions, there  is  an  implied  warranty  that  they 
387*]  are  wholesome.  *3  Bl.  Com.,  164.  165. 
The  language  of  the  commentator  leaves  it 
somewhat  doubtful  whether  his  mind  was  not 
upon  a  deceit  in  the  sale,  which  stands  on  a 
different  footing  from  a  warranty.  If  he  in- 
tended to  affirm  that  the  law  always  implies  a 
warranty  of  soundness  on  the  sale  of  provis- 
ions, the  remark  is  without  any  support  in  the 
English  adjudications.  There  is  a  dictum  of 
Tanfield  Ch.  B.,  and  Altham,  Baron,  in  Ros- 
v>el  v.  Vaughan,  Cro.  Jac.,  196,  that  "If  a  man 
sell  victuals  which  is  corrupt,  without  war- 
ranty, an  action  lies,  because  it  is  against  the 
•commonwealth."  But  they  were  evidently 
speaking  of  a  sale  of  food  for  man's  use,  know- 
ing it  to  be  unwholesome,  which  is  an  indict- 
able offense.  The  dictum  of  Blackstone  has  been 
directly  overruled  in  Mass.  Emerson  v.  Brig- 
ham,  10  Mass.,  197.  The  case  of  Bailey  v.  Nick 
ol»,  2  Root,  407,  was  not  put  upon  the  ground 
that  it  was  a  sale  of  provisions  ;  and  besides, 
the  case  has  been  overruled.  Dean  v.  Mason, 
4  Conn.,  428.  The  doctrine  of  Blackstone, 
with  a  very  important  qualification,  was  ap- 
proved by  the  judge  who  prepared  the  opin- 
ion in  Van  Bracklin  v.  Fonda,  12  Johns.,  468, 
but  that  was  plainly  a  case  of  fraud.  The  jury 
found  that  the  beef  was  unsound  and  unwhole- 
some, and  that  the  defendant,  the  seller,  knew 
the  animal  to  be  diseased.  The  case  of  Hart  v. 
Wright,  17  Wend.,  267,  and  18  Id.,  449,  arose 
on  a  sale  of  provisions  ;  and  one  member  of 
the  Court  of  Errors  was  for  implying  a  war- 
ranty of  soundness  ;  but  that  opinion  did  not 
prevail.  The  only  distinction  which  was  men- 
tioned at  the  bar  between  that  case  and  the 
•one  now  before  us,  is,  that  flour  is  sometimes 
applied  to  other  uses,  while  the  jury  have 
found  that  this  beef  was  an  article  of  provisions 
used  only  as  food  for  mankind.  The  distinc- 
tion is  not  broad  enough  for  the  foundation  of 
a  judicial  decision.  Although  flour  is  some- 
times applied  to  other  purposes,  it  is  most  gen 
crally  used  as  an  article  of  food. 

Although  the  doctrine  in  Blackstone  cannot 
be  supported  in  its  whole  extent,  I  am  not  dis- 
posed to  deny,  that  on  a  sale  of  provisions  for 
immediate  consumption,  the  vendor  may  be 
held  responsible,  in  some  form,  for  the  sound 
and  wholesome  condition  of  the  articles  which 
he  sells.  It  is  not,  perhaps,  too  much  to 
JJ88*]  presume  *that  butchers,  grocers  and 
others  who  furnish  by  retail  the  usual  supplies 
for  the  families  of  customers,  are,  from  the 
nature  of  their  employment,  acquainted  with 
the  quality  of  the  articles  in  which  they  deal. 
In  Van  Bracklin  v.  Fonda,  12  Johns..  468,  it 
was  said  that  "In  the  sale  of  provisions  for  do- 
mestic use,  the  vendor  is  bound  to  know  that 


they  are  sound  and  wholesome,  at  his  peril. 
This  is  a  principle,  not  only  salutary,  but  nec- 
essary to  the  preservation  of  health  and  life." 
I  find  no  difficulty  in  subscribing  to  that  doc- 
trine. But  there  is  a  very  plain  distinction  be- 
tween selling  provisions  "  for  domestic  use," 
and  selling  them  as  articles  of  merchandise, 
which  the  buyer  does  not  intend  to  consume, 
but  to  sell  again.  Such  sales  are  usually  made 
in  large  quantities,  and  with  less  opportunity 
to  know  the  actual  condition  of  the  goods  than 
when  they  are  sold  by  retail.  When  provis- 
ions are  not  sold  for  immediate  consumption, 
there  is  no  more  reason  for  implying  a  war- 
ranty of  soundness  than  there  is  in  relation  to 
sales  of  other  articles  of  merchandise.  We  are 
of  opinion  that  the  maxim  of  caveat  emptor  was 
properly  applied  to  this  case  by  the  court  be- 
low ;  and  as  there  was  neither  fraud  nor  ex- 
press warranty,  the  action  cannot  be  main- 
tained. 
Judgment  affirmed. 

Affirming— 3  Leg-.  Obs.,  69. 

Affirmed— 5  Denio,  617. 

Sale  of  personal  property— Caveat  emptor.  Dis- 
tinguished—15  Hun,  508. 

Cited  in— 5  N.  Y.,  98;  55  Am.  Dec.,  322;  34  N.  Y.. 
120 ;  3  Barb.,  331 ;  44  Barb.,  540  ;  3  E.  D.  S.,  327, 379 ;  2 
Pin.,  379 ;  2  Chand.,  28 :  54  Am.  Dec.,  140. 

Sale  by  sample— Implied  warranty.  Cited  in— 5  N. 
Y.,84;  55  Am.  Dec.,  322;  5  Rob.,  81;  2  Finn.,  379; 
55  Chand.,  28 :  54  Am.  Dec.,  141. 

Provisions  sold  as  merchandise— No  implied  war- 
ranty as  to  quality.  Reviewed— 21  N.  Y.,  561. 

Cited  in— 2  E.  D.  8.,  238;  110  Mass.,  321;  14  Am. 
Rep.,  609;  27  Kan.,  669 ;  41  Am.  Rep.,  432. 

Provisions  sold  for  domestic  use— Implied  war- 
ranty of  wholesomeness.  Criticised— 50  Barb.,  117. 

Reviewed-21  N.  Y..  661. 

Cited  in— 2  N.  Y.,  267;  19  N.  Y.,  579 ;  3  Park.,  631, 
632 ;  2  E.  D.  8.,  238,  361 ;  7  W.  Dig.,  411 ;  21  Minn..  75. 


THE  PEOPLE,  ex  rel.  HART, 

v. 
PHILLIPS  &  RITTERBAND. 

Information  in  Nature  of  Quo  Warranto — Plea 
of  Election  for  Former  Term — No  Successor — 
Party  Receiving  Minority  of  Votes,  Not  Elect- 
ed— Discretion  of  Court — Qualifications  of 
Voters  for  Trustees  of  Religious  Corporation. 

Where  in  a  plea  to  an  information  in  the  nature 
of  a  quo  warranto,  the  defendant  claimed  title  to 
the  office  of  trustee  of  a  religious  corporation  by 
virtue  of  his  election  for  a  former  term  which  had 
expired,  and  a  failure  to  choose  a  successor,  where- 
by he  was  entitled  to  hold  over;  held,  that  the 
plea  must  show  positively  that  no  one  had  at  any 
time  been  chosen  to  succeed  the  defendant :  and 
that  a  statement  showing  that  one  attempt  had  been 
made  to  choose  a  new  trustee  without  success,  was 
insufficient. 

A  party  who,  at  an  election  for  trustees  of  a  reli- 
gious corporation,  has  a  minorty  only  of  the  votes 
received  by  the  inspectors,  cannot  upon  a  '/""  war- 
ranto information  be  declared  elected,  though  it  ap- 
pear that  a  number  of  other  legal  votes,  sufficient 
to  have  made  up  a  majority,  were  offered  to  be  giv- 
en In  his  favor  and  were  erroneously  rejected. 

•In  a  proceeding  by  information  In  the  nat- 1*389 
ure  of  a  mu>  warratUo,  the  court  is  authorized  to 
render  Judgment  upon  the  relator's  right,  or  to  omit 
to  do  so.  as  Justice  may  require;  and  where  the 
facts  upon  which  his  right  depended  were  obscure- 
ly stated,  the  court  declined  to  render  such  Judg- 
ment—leaving the  question  to  be  settled  by  a  direct 
proceeding. 

NOTK.—  Usage  as  evidence.  For  a  full  discussion, 
see  Dawson  v.  Kittle,  4  Hill,  107,  note. 
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The  qualifications  of  voters  at  elections  of  trust- 
ee* of  religious  corporations  are  prescribed  by  the 
statute  relating  to  such  corporations,  and  are :  mem- 
bership of  the  church,  congregation  or  society,  at- 
tendance upon  divine  worship  therein  at  least  one 
year,  and  contributing  to  the  support  thereof  ac- 
cording to  its  usages  and  customs :  and  any  by-law, 
usage  or  regulation  requiring  an  admission  by  the 
trustees  or  congregation  to  the  privileges  of  an 
elector,  or  the  payment  of  a  sum  of  money  as  a 
fee  for  such  admission  ;  and  also  all  by-laws  or  regu- 
lations abridging  or  extending  the  qualifications  of 
electors  as  prescribed  by  the  statute,  are  void.  Per 
Beardsley,  J. 

Whether  upon  a  qwo  imrranfo  information,  the 
title  of  the  relator  who  obtained  his  election  by  re- 
ceiving a  majority  of  the  votes  given,  can  be  avoid- 
ed by  showing  that  a  number  of  legal  votes  suffi- 
cient to  have  elected  his  competitor  were  offered 
and  illegally  rejected,  quaere.  Per  Beardsley,  J. 

Citations— Laws,  1828,  p.  84, 3  R.  S.,  215 ;  Act,  April 
5.  1813, 3  R.  S.,  207, 208,  sec.  4 ;  209,  sec-  6 ;  2  R.  S.,  582, 
585,  sees.  30,  31,  45,  48:  19  Wend.,  37  :  Ang.  &  Ames, 
Corp.,  72,  267, 273.  281, 286-288 ;  1  Bl.  Com.,  475 ;  2  Kent, 
277, 293,  294 ;  7  Bing.,  1 ;  3  Serg.  &  R.,  29 ;  2  Green,  222 ; 
1R.S.,  599,  secs.l,  2,3.; 

"INFORMATION  in  the  nature  of  a  quo  war- 
J.  ranto.  The  Attorney-General,  on  the  rela- 
tion of  Henry  I.  Hart,  in  December,  1844. 
filed  an  information  setting  forth  that  a  relig- 
ious society  called  B'Nai  Jeshurun,  was  or- 
ganized under  the  Act  to  provide  for  the  in- 
corporation of  religious  societies,  passed  April 
5,  1813,  and  the  Acts  supplementary  to  and 
amending  the  same;  that  for  more  than  ten 
years  last  past  it  had  been  a  body  corporate, 
and  entitled  to  all  the  rights  and  franchises 
conferred  upon  corporations  organized  under 
that  Act;  and  that  the  office  of  trustee  of  such 
Corporation  is  a  public  office  and  trust.  It  then 
states  that  the  defendant,  John  B.  Phillips, 
without  any  legal  warrant,  grant  or  right,  hath 
for  more  than  forty  days  last  past,  and  still 
doth  hold  and  execute  such  office  of  trustee  of 
such  Corporation  ;  and  hath  claimed  and  still 
claims  to  be  a  trustee  of  said  corporation ;  and 
that  he  hath  usurped,  intruded  into  and  un- 
lawfully held  and  still  holds  the  same,  in  con- 
tempt of  the  people  of  the  State  of  N.  Y.,  etc. 
The  information  then  avers  that  the  relator, 
Hart,  was  duly  elected  a  trustee  August  11, 
1844  ;  and  that  the  other  defendant,  Leon  M. 
Ritterband,  claims  to  be  entitled  to  the  said 
office,  liberties,  etc.,  of  trustee  in  the  place  of 
Phillips,  for  which  reason  Ritterband  is  made 
39O*]  defendant  according  *to  the  statute, 
etc.  Wherefore  the  Attorney-General  prays 
process  against  Phillips  and  Ritterband,  to  an- 
swer, etc. 

Phillips  pleaded  that  he  does  not  think  that 
the  said  people  ought  to  impeach  or  trouble 
him,  etc.,  because,  admitting  that  he  has  as- 
sumed and  exercised  the  office  aforesaid,  he 
says  that  October  3,  1841,  he  was  duly  elected 
a  trustee  of  the  said  Corporation,  and  thereby 
became  entitled  to  serve  in  such  office  for  the 
term  of  three  years,  ending  October  11,  1844, 
and  that  Morland  Micholl  was  at  the  same  time 
elected  a  trustee  of  the  Corporation  for  the 
same  term  ;  and  that  he,  the  defendant,  and 
Micholl,  accordingly  served  in  said  office  as 
such  trustees  for  such  term;  but  that  in  antici- 
pation of  the  termination  of  their  said  offices, 
an  election  to  supply  the  expected  vacancies 
was  held  August  11, 1844,upon  which  occasion 
A.  Mitchell  and  T.  A.  Meyer  were  chosen  and 
served  as  inspectors  of  election  ;  that  due  no- 
tice was  given  of  such  election  according  to  the 
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statute.  The  plea  proceeds  to  state  that  it  had 
been  and  still  is  the  custom  and  usage  of  said 
Society  and  Corporation  since  its  incorporation, 
for  more  than  eighteen  years,  to  dispose  of 
seats  in  its  place  of  worship  by  annual  auction 
for  one  year  to  persons  professing  the  faith  of 
Israelites,  whether  previously  stated  attendants 
upon  divine  worship  in  said  Society  or  not ; 
but  the  male  persons  so  admitted  to  be  seat 
holders  were  required  by  said  custom  to  pay 
to  the  Society  an  annual  contribution  as  seat 
hire.  The  plea  then  sets  out  a  custom  or  usage 
of  the  Society,  existing  from  the  time  of  its  in- 
corporation, to  the  effect  that  all  the  original 
male  members  of  the  Society  were  electors 
qualified  to  vote  for  trustees  without  contrib- 
uting anything  as  a  fee  for  being  admitted  such 
electors,  they  having  previously  contributed  ; 
and  another  custom  or  usage  by  which  all  the 
sons  of  said  original  members,  and  the  sons  of 
all  admitted  electors  of  said  Society  became 
electors  qualified  to  vote  for  trustees  when  ad- 
mitted by  vote  of  the  trustees  to  be  such  elect- 
ors, without  the  payment  of  any  admission  fee 
therefor,  on  account  of  their  fathers  having 
contributed;  and  another  custom  or  usage  to 
the  effect  that  no  male  person  not  being  an 
original  member  nor  the  son  of  an  original  or 
admitted  elector  who  had  *paid  a  con-  [*39 1 
tribution  for  seat  hire  for  his  seat  for  twelve 
months  next  previous  to  the  election  of  trustees, 
should  be  entitled  to  be  an  elector  and  to  vote 
for  trustees,  unless  he  was  admitted  such  elect- 
or by  a  vote  of  the  trustees  of  the  Corporation, 
or  the  electors  of  the  Society;  and  should  also 
have  contributed  towards  the  support  of  the 
Society  such  further  sum  as  he  might  be  re- 
quired by  the  trustees  to  pay,  and  as  he  might 
be  able  and  willing  to  pay  for  the  privilege  of 
being  an  elector;  and  another  custom  and  usage 
requiring  the  names  of  all  the  electors.whether 
original  members  or  persons  admitted  as  afore- 
said, to  be  electors,  to  be  registered  by  the 
clerk  of  the  Corporation.  The  plea  then  goes 
on  to  set  forth  several  by-laws  of  the  Corpora- 
tion respecting  the  admission  of  members  and 
the  qualifications  of  electors,  and  tending  to 
corroborate  the  averments  before  mentioned 
respecting  such  customs  and  usages  as  are  be- 
fore stated;  and  it  then  avers  that  August  11, 
1844,  at  the  election  then  held,  the  number  of 
persons  assembled  entitled  to  vote  for  trustees 
as  original  members  or  admitted  electors, quali- 
fied as  before  stated,  and  whose  names  were 
registered  by  the  clerk  as  such  electors  as  afore- 
said, were  one  hundred  and  seven,  and  no 
more,  that  all  these  persons  voted  at  such  elec- 
tion by  written  ballots;  and  that  the  votes  were 
thereupon  canvassed  by  the  inspectors,  who 
determined  and  declared  that  fifty-six  votes 
were  given  for  Morland  Micholl,  fifty-four  for 
the  relator,  fifty-one  for  A.  L.  Levy  and  forty- 
seven  for  the  defendant  Ritterband  ;  and  that 
the're  was  one  ballot  offered  by  an  elector  hav- 
ing upon  it  the  names  of  Micholl  and  the  re- 
lator, which  was  rejected  for  being  double  : 
that  a  number  of  persons,  to  wit :  thirty,  who 
were  neither  original  members  of  the  Society, 
nor  the  sons  of  original  or  admitted  members, 
but  who  had  been  seat  holders,  and  stated  at- 
tendants upon  public  worship  in  the  society  for 
one  year,  and  had  paid  their  seat  hire  during 
that  time, but  none  of  whom  had  paid  anything 
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for  the  privilege  of  being  admitted  electors  of 
trustees  according  to  the  regulations,  customs 
and  usages  of  the  said  Society,  and  had  not 
been  admitted  to  be  electors  thereof,  offered 
their  votes  for  trustees  at  the  said  election,  and 
presented  their  written  ballots  to  the  inspectors, 
392*]  *declaring  that  their  said  ballots  were 
for  A.  L.  Levy  and  the  defendant,  Ritterband, 
for  such  trustees;  but  the  inspectors  refused  to 
receive  such  ballots,  but  declared  that  Micholl 
and  the  relator  were  chosen  trustees  ;  that  one 
of  the  inspectors  made  a  certificate  of  the  elec- 
tion of  Micholl  and  the  relator  under  his  hand 
and  seal,  but  the  other  inspector  refused  to 
sign  such  certificate,  and  no  certificate  of  the 
two  inspectors  was  made;  and  that  from  and  aft- 
er said  October  11, 1844,  the  defendant  Phillips 
has  held  over  as  such  trustee  and  still  holds 
over,  according  to  the  statute,  etc., without  this 
that  he  has  usurped  the  said  office,  etc.,  con- 
cluding with  a  verification  and  prayer  for  judg- 
ment. 

To  this  plea  the  Attorney-General  demurred, 
and  the  defendant  Phillips  joined  in  demurrer. 

Ritterband  pleaded  that  heretofore,  to  wit : 
November  11,  1825,  the  male  persons  of  full 
age  belonging  to  the  religious  denomination 
called  Jews,  and  who  had  then  and  there  con- 
gregated for  the  worship  of  Almighty  God, ac- 
cording to  the  rights  of  the  German  and  Polish 
Jews,  did  assemble,  etc. ,  and  became  incorpo- 
rated pursuant  to  the  statute,  setting  forth  the 
proceedings,  by  the  name  of  B'Nai  Jeshurun  ; 
that  the  office  of  trustee  of  said  Corporation  is 
a  public  office  and  trust;  and  that  said  Corpora- 
tion is  entitled  to  a  sufficient  number,  not  ex- 
ceeding six  trustees,  etc.  ;  that  the  defendant 
Phillips  and  Morland  Micholl  were  elected 
trustees  in  1841,  their  terms  of  office  to  expire 
October  12,  1844  ;  and  that  a  notice  was  duly 
given  of  an  election  to  beheld  August  11, 1844, 
to  supply  the  vacancies  expected  to  occur  by 
the  termination  of  their  offices  ;  and  that  the 
congregation  then  met  for  the  purpose  of  such 
election,  which  was  conducted  by  Meyer  and 
Mitchell  as  inspectors  ;  that  one  hundred  and 
seven  persons  (who  are  named  in  the  plea)  each 
voted  a  written  or  printed  ballot  or  ticket;  and 
that  such  balloting  resulted  in  the  manner  stated 
in  the  plea  of  Phillips,  Micholl  and  the  relator 
having  the  largest  number  of  the  votes  received ; 
that  twenty-eight  persons  (whose  names  are 
given)  tendered  to  the  inspectors  written  or 
printed  tickets,  each  containing  the  names  of 
393*]  *Levy  and  the  defendant,  Ritlerband; 
that  each  of  the  persons  who  thus  offered  to 
vote,  as  well  as  all  those  who  voted  as  afore- 
said, were  male  persons  of  full  age,  and  of  the 
people  called  Jews;  that  the  usage  and  custom 
of  contributing  to  the  support  of  the  congre- 
gation has  been  and  is  as  follows:  any  Israelite, 
who  is  permitted  to  hire  a  seat  in  their  place 
of  worship,  pays  therefor  such  sum  as  is  agreed 
upon  between  him  and  the  trustees,  and  he 
makes  such  further  voluntary  offering  or  con- 
tribution as  he  pleases;  that  the  whole  one  hun- 
dred and  seven  voters,  and  also  the  twenty- 
eight  individuals  who  offered  their  votes  as 
aforesaid,  bad  been  each  stated  attendants  upon 
divine  worship  in  said  congregation  for  one 
year  immediately  preceding  the  election,  and 
had  each  contributed  to  the  support  of  the  said 
congregation,  according  to  the  usages  and  cus- 
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tpms  thereof;  that  the  said  inspectors  of  elec- 
tion refused  to  receive  the  votes  of  the  twenty- 
eight  individuals  before  named  as  having 
offered  their  votes,  upon  pretense  that  they  had 
not  been  admitted  members  of  the  congrega- 
tion, in  compliance  with  the  provisions  of  cer- 
tain illegal  by  laws.  Certain  by-laws  are  then 
set  forth,  which  provide,  in  substance,  that 
members  of  the  congregation  wishing  to  be- 
come electors  must  be  regularly  admitted  as 
such  by  the  trustees  or  the  congregation,  and 
may  be  required  to  pay  a  sum  of  money  for  the 
use  of  the  congregation,  upon  such  admission. 
By  means  of  the  premises  the  defendant  claims 
to  have  been  elected  to  the  office  of  a  trustee  of 
said  Corporation,  and  by  virtue  and  warrant 
thereof  he  claims  to  be  entitled  to  the  office, 
traversing  the  title  of  the  relator  and  of  the  de- 
fendant, Ritterband,  and  concluding  with  a 
verification. 

To  this  plea  the  Attorney-General  interposed 
six  replications,  to  all  of  which, except  the  fifth, 
Ritterband  demurred,  and  the  Attorney-Gen- 
eral joined  in  demurrer;  but  as  the  opinion  of 
the  court  turned  upon  the  sufficiency  of  the 
plea,  the  subsequent  pleadings  which  termi- 
nated in  demurrers  need  not  be  stated.  The 
fifth  replication  averred  that  at  the  election  in 
1844  the  relator  was  elected,  and  in  the  re- 
joinder Ritterband  averred  that  he  was  elected, 
as  stated  in  his  plea.  Accompanying  the  de- 
murrer book  there  was  a  stipulation  between 
the  parties  intended  *as  a  substitute  [*394 
for  a  special  verdict  upon  the  issue,  setting 
forth  certain  by-laws  of  the  Corporation  and 
other  facts,  which  so  far  as  they  are  material 
are  sufficiently  referred  to  in  the  opinion  of  the 
court.  No  person  appeared  to  argue  on  be- 
half of  the  defendant  Phillips. 

Mr.  G.  Sullivan,  for  the  people. 

Messrs.  G.  Wood  and  P.  J.  Joachims- 
sen,  for  the  defendant  Ritterband. 

By  the  Court,  Beardsley.  J.  This  infor- 
mation was  filed  in  December,  1844.  It  alleges 
that  Phillips,  one  of  the  defendants,  had 
usurped  the  office  of  trustee  of  the  religious 
society,  incorporated  by  the  name  of  B'Nai 
Jeshurun,  and  that  for  forty  days  and  more 
then  last  past,  he  had  unlawfully  held  and  ex- 
ecuted said  office.  The  hold  ing  is  confessed  by 
Phillips,  but  he  denies  the  usurpation;  and  in 
justification  he  sets  up  in  his  plea  that  having, 
m  1841,  been  duly  elected  to  and  taken  upon 
himself  the  office  of  trustee  in  said  Corporation, 
for  a  term  which  expired  October  11,  1844,  he 
held  over  and  continued  in  said  office  from  the 
day  last  mentioned,  for  the  causes  stated  and 
set  forth  in  the  plea.  This,  he  alleges,  he  had 
good  right  to  do  under  the  authority  of  an  Act 
passed  February  15,  1826.  L.  1826,  p.  84;  8R. 
S.,  215. 

I  do  not  regard  it  as  at  all  clear  that  this  stat- 
ute applies  to  such  a  case  as  is  attempted  to  be 
made  by  the  plea;  but  this  question  was  not 
made  on  the  argument,  and  for  the  present 
purpose  it  is  unnecessary  to  express  any  final 
opinion  upon  it.  Conceding  the  applicability 
of  the  statute,  the  plea  is  still  defective,  for  ft 
fails  to  show  that  the  defendant  had  any  legal 
right  to  hold  over  after  October  11,  when  uis 
regular  official  term  expired. 

The  fact  that  no  person  had  been  chosen  in 
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his  stead,  was  indispensable  to  the  right  set  up 
by  Phillips,  for  without  this  it  cannot  be  pre- 
tended the  statute  authorized  him  to  hold  over. 
But  such  a  case  is  not  made  by  his  plea.  It  is 
true  it  alleges  that  an  election  was  held  August 
395*]  11,  1844,  to  supply  *the  vacancy  which 
was  to  occur  the  succeeding  October,  by  the 
expiration  of  Phillips'  term  of  office,  and  it 
aims  to  show  that  no  person  was  then  chosen 
for  that  purpose.  Let  this  be  conceded  (al- 
though it  is  only  conceded  for  the  sake  of  the 
argument,  as  the  plea  does  not  show  it)  and  It 
by  no  means  follows  that  another  election  was 
not  held,  and  a  choice  made,  previous  to  Octo- 
ber 11.  An  election  might  have  been  called, 
and  held  on  any  day,  not  less  than  six  days 
before  the  vacancy  was  to  occur.  Act  of 
April  5.  1813;  3  R.  S.,  209,  sec.  6.  Phillips 
sets  up  a  right  to  hold  over  after  the  expiration 
of  his  regular  official  term,  and  on  that  ground 
attempts  to  justify  his  continuance  in  the  of- 
fice; he  was,  therefore,  bound  to  show  clearly 
that  no  one  had,  at  any  time,  been  chosen  to 
succeed  him.  The  plea  fails  to  do  this,  and  is, 
therefore,  bad.  The  people  are,  accordingly, 
entitled  to  judgment  of  ouster  against  the  de- 
fendant, Phillips.  2  R.  S.,  585,  sec.  48. 

The  principal  question  is  between  Hart  and 
Ritterband,  each  of  whom  contends  that  he 
was  duly  chosen  a  trustee  in  the  place  of  Phil- 
lips, at  the  election  held  August  11,  1844.  The 
information  alleges  that  Hart  was  chosen  on 
that  occasion,  2  R.  S.,  582,  sees.,  30,  31,  but 
that  Ritterband  claims  to  be  entitled  to  the  of- 
fice, for  which  cause  he  is  made  a  party  de- 
fendant. Sec.  45.  Ritterband,  in  his  plea, 
denies  that  Hart  was  chosen,  and  alleges  that 
he  was  himself  elected,  for  which  cause  he  ad- 
mits that  he  claims  to  be  such  trustee. 

In  his  plea  Ritterband  states  that  an  election 
was  duly  held  August  11,  for  the  choice  of  a 
trustee  in  the  place  of  Phillips,  and  he  admits 
that  of  the  votes  received  by  the  inspectors, 
Hart  had  a  greater  number  than  himself,  al- 
though he  alleges  that  a  large  number  of  votes 
were  offered  to  be  given  for  him  (R. )  by  qualified 
voters,  and  which,  had  they  been  received, 
would  have  given  him  a  number  exceeding 
those  given  and  received  for  Hart;  but  he  states 
that  said  votes,  so  offered  for  him,  were  reject- 
ed by  the  inspectors,  who  refused  to  receive  or 
canvass  them,  for  a  cause  which  is  charged  by 
him  to  be  illegal. 

There  are  various  replications  to  this  plea, 
396*]  some  of  which  *are  demurred  to,  and 
thus  the  sufficiency  of  the  plea  is  directly  drawn 
in  question. 

It  is  not  suggested  in  the  plea  that  any  of  the 
votes  given  for  Hart  were  by  illegal  voters; 
and  of  the  whole  number  of  votes  given  and 
received  by  the  inspectors,  the  plea  admits  that 
a  greater  number  were  cast  for  Hart  than  Ritter- 
band. This  concession  seems  to  me  fatal  to 
the  claim  that  Ritterband  was  chosen  at  that 
election.  Legal  votes  may  have  been  rejected 
so  that  no  one  was  rightfully  chosen,  and  a  new 
election  would  be  proper;  but  certainly  no  one 
could  have  been  elected  who  received  a  minor- 
ity only  of  the  legal  votes  which  were  actually 
given  and  received  at  the  election  in  question. 
In  the  Matter  of  the  election  of  Directors  of  the 
Long  Island  R.  R.  Co.,  19  Wend.,  37;  Ang.  & 
Ames,  Corp.,  72. 
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Judgment  must,  therefore,  pass  against  Rit- 
terband, as  he  shows  no  title  to  the  office. 

The  only  question  wflich  remains  has  refer- 
ence to  Hart,  who  is  alleged,  in  the  informa- 
tion, to  have  been  duly  chosen  a  trustee  at  the 
election  of  the  llth  of  August.  That  he  was 
chosen  is  not,  in  terms,  denied  by  the  defend- 
ant Phillips;  but  this  decides  nothing,  for  it  is 
directly  traversed  by  the  defendant  Ritterband. 
His  plea,  although  it  fails  to  show  that  he  was 
duly  elected,  is  quite  sufficient  as  a  denial  that 
Hart  was  chosen.  The  election  of  Hart  is, 
therefore,  strictly  in  issue  upon  this  plea,  as  it 
also  is  upon  the  fifth  replication.  Upon  this 
issue  the  people  hold  the  affirmative,  and  they 
are  not  entitled  to  judgment  upon  it  unless  the 
election  of  Hart  is  fully  established. 

Of  the  votes  given  and  received  by  the  in- 
spectors of  the  election  Hart  had  agreater  num- 
ber than  Ritterband,  and  if  none  but  illegal 
votes  were  rejected  Hart  must  have  been  duly 
chosen.  But  twenty-eight  votes  were  offered 
to  be  given  for  Ritterband  which  were  rejected 
by  the  inspectors;  if  these  had  been  received 
and  allowed  in  his  favor,  he  would  have  had  a 
clear  majority  over  Hart. 

The  issue  has  not  been  tried  by  a  jury,  but 
a  stipulation  in  the  nature  of  a  special  verdict 
has  been  entered  into  by  the  parties.  By  this 
certain  matters  are  admitted:  1.  "All  the  facts 
*settled  by  the  pleadings  which  termi  [*397 
nate  in  demurrers."  2.  Sundry  by-laws  and 
other  matters  which  are  specified  in  the  stipu- 
lation. 

That  clause  of  the  stipulation  by  which  all 
facts  settled  by  the  pleadings  are  admitted,  is 
very  liable  to  be  misapprehended.  The  plea  of 
Ritterband,  so  far  as  it  assumes  to  show  that 
he  was  chosen  a  trustee,  is  insufficient,  and  it 
can  hardly  be  said,  with  propriety,  that  any 
facts  are  settled  by  such  a  plea  or  by  replica- 
tions thereto  which  are  met  by  demurrers.  At 
all  events,  it  is  not  unlikely  that  the  parties 
and  their  counsel  may  have  understood  this 
branch  of  the  stipulation  somewhat  differently 
from  the  court.  This  is  one  reason  for  not  pro- 
ceeding in  the  present  case  to  a  judgment  on 
the  alleged  right  of  the  relator;  nor  ought  that 
to  be  done  until  we  are  informed  of  the  partic- 
ular ground  on  which  the  twenty-eight  votes 
were  rejected.  This  does  not  clearly  appear  by 
the  stipulation,  as  convenience,  at  least,  requires 
that  it  should.  In  this  proceeding  the  court  are 
not  bound  to  render  judgment  upon  the  right 
of  the  relator.  as  they  are  upon  that  of  the  de- 
fendants; it  may  be  done  or  omitted  "as  justice 
shall  require."  2  R.  S..  582,  sec.  31.  And  it 
seems  to  me  it  may  with  great  propriety  be  left 
for  final  adjudication  on  a  direct  proceeding 
against  him  if  he  shall  think  proper  to  enter 
into  the  office  which  will  be  vacated  by  the 
judgment  against  Phillips  and  Ritterband. 

But  I  would  not  have  it  inferred  from  thus 
passing  over  this  branch  of  the  case,  that  I 
think  Hart  was  rightfully  chosen  a  trustee.  As 
presented,  this  part  of  the  case  seems  to  me 
equivocal  in  matter  of  fact,  but  if  I  rightly  ap- 
prehend the  ground  on  which  the  votes  were 
rejected,  I  think  the  inspectors  plainly  erred  in 
refusing  to  receive  these  votes. 

By  the  3d  section  of  the  Act  of  April  5, 
1813,  3  R.  S.,  207,  any  church,  congregation  or 
religious  society,  may  proceed  to  elect  trustees 
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with  a  view  to  becoming  incorporated,  and 
at  such  election  "Every  male  person  of  full 
age,  who  has  statedly'worshipped  with  such 
church,  congregation  or  society,  and  has  for- 
merly been  considered  as  belonging  thereto, 
shall  be  entitled  to  vote."  But  at  subsequent 
elections  no  person,  although  a  member,  shall 
398*]  *be  permitted  to  vote  "until  he  shall 
have  been  a  stated  attendant  on  divine  wor- 
ship in  the  said  church,  congregation  or  soci- 
ety, at  least  one  year  before  such  election,  and 
shall  have  contributed  to  the  support  of  said 
church,  congregation  or  society,  according  to 
the  usages  and  customs  thereof."  Sec.  7. 

These  sections  prescribe  the  qualifications  of 
electors,  which  in  brief  are:  1.  Membership. 
No  one  can  be  an  elector  who  does  not  belong 
to  such  church,  congregation  or  society.  2. 
He  must  have  been  for  a  year  at  least,  a  stated 
attendant  on  divine  worship  in  said  church, 
congregation  or  society.  3.  He  must  have  con- 
tributed to  the  support  of  the  same,  according 
to  the  usages  and  customs  thereof. 

These  qualifications  can  neither  be  abridged 
or  extended  by  any  act  of  the  trustees  or  of  the 
corporators,  but  every  person  thus  qualified 
has  an  incontestable  right  to  vote  at  the  elec- 
tion of  trustees.  The  statute  under  which  the 
incorporation  was  formed  is  its  constitution, 
and  every  act  in  violation  of  this  paramount 
law  is  necessarily  invalid.  This  is  a  well  set- 
tled principle  of  the  common  law,  and  is  of 
universal  application  to  all  corporations.  1  Bl. 
Com.,  475;  2  Kent,  277,  293,  294;  Ang.  &  Ames, 
Corp.,  267,  273.  281,  286-288;  King  v.  Wait- 
wood,  7  Bing.,  1;  Com.  v.  Woelper,  8  Serg.  &  R., 
29;  Taylor  v.  Gri»u>old,2Qreeu,  222.  The  same 
principle  is  recognized  and  affirmed  by  the  Re- 
vised Statutes.  1  R.  S..  599,  sees.  1-3.  Every 
corporation  has  power  to  make  by-laws,  but 
they  must  be  consistent  with  its  charter  or 
they  will  be  invalid.  This  power  to  make  by- 
laws is  sometimes  vested  in  the  whole  body  of 
the  corporators,  and  in  other  instances  in  a  se- 
lect body ;  the  Act  under  which  this  was  formed 
expressly  authorizes  the  trustees  to  make  rules 
and  orders  for  managing  the  temporal  affairs 
of  such  church,  congregation  or  society.  3  R. 
S.,  208,  sec.  4. 

I  think  it  unnecessary  here  to  inquire  wheth- 
er the  body  of  this  Corporation  can  make  by- 
laws upon  any  subject,  or  whether  the  power 
is  vested  exclusively  in  the  trustees;  for  nei- 
399*]  ther  can  *haveany  authority  to  make  a 
by-law  whichcontravenes  the  Act  under  which 
the  Corporation  came  into  existence. 

Without,  therefore,  adverting  in  detail  to  the 
by-laws  referred  to  in  the  stipulation,  and  upon 
which,  it  would  seem,  the  twenty-eight  votes 
were  rejected,  it  may  be  sufficient  for  the  pres- 
ent occasion  to  observe  that  as  far  aa  these  by- 
laws required  qualifications  for  the  exercise  of 
the  right  of  voting,  not  recognized  in  the  stat- 
ute, they  were  wholly  unauthorized  and  of  no 
force  whatever.  If  the  person  offering  to  vote 
was  a  member,  a  stated  attendant  for  the  re- 
quired period,  and  had  contributed  to  the  sup- 
port of  the  Society  according  to  its  usage  and 
custom,  he  was  a  legal  voter.  He  was  not 
bound  to  comply  with  a  by-law  which  declares 
that  he  must  be  specially  admitted  to  the  priv- 
ilege of  being  an  elector,  or  which  requires 
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him  to  pay  any  specified  sum  for  that  privilege. 
No  such  restraint  can  be  imposed  upon  the  ad- 
mission of  members,  otherwise  qualified,  to 
the  right  of  voting.  Indeed,  the  idea  upon 
which  these  by- laws  seem  to  have  been  framed 
and  adopted,  that  persons  may  become  mem- 
bers for  the  purpose  of  worship  and  contribu- 
tion, and  so  far  comply  with  what  is  usual  and 
customary  in  the  Society,  and  still  not  be  au- 
thorized to  vote  without  special  permission, 
and  the  payment  of  some  fixed  or  arbitrary 
sum,  as  a  price  for  the  privilege,  is  entirely 
fallacious.  Membership,  worship  and  contri- 
bution, carry  with  them,  as  an  inseparable  in- 
cident, the  right  to  vote;  for  every  such  mem- 
ber is  necessarily  an  elector.  If  the  twenty- 
eight  voters  were  excluded  for  not  having 
complied  with  such  by-laws,  the  inspectors 
erred,  and  Hart  was  not  duly  elected. 

I  have  assumed  upon  this  branch  of  the  case 
that  it  is  competent  to  attack  and  avoid  the 
election  of  the  relator,  by  showing,  that  al- 
though he  received  a  majority  of  the  votes 
given  at  the  election,  still  a  large  number  of 
legal  votes  were  offered  for  Ritterband  and  im- 
properly rejected,  and  which,  had  they  been 
received,  would  have  given  him  a  clear  ma- 
jority over  Hart.  But  it  may  admit  of  serious 
doubt  whether  an  election  can  thus  be  inval- 
idated. The  principle  has  not  been  examined 
and  no  opinion  is  intended  to  be  expressed 
upon  it.  This,  and  other  *questions  [*4OO 
which  have  been  adverted  to  may  hereafter 
arise  on  a  direct  proceeding  against  the  relator, 
when  it  will  become  necessary  to  pass  upon 
them. 

The  people  are  entitled  to  judgment  against 
Phillips  and  Ritterband,  but  no  judgment  is 
given  as  to  the  alleged  right  of  Hart. 

Judgment  accordingly. 

Explained— 67  N.  Y..  173. 

Cited  in-80  N.  Y.,  127 :  13  Mich.,  231. 


BROWN  v.  HULL. 

Action  on  Note  by  Payee  against  Maker — De- 
fenses. 

The  maker  of  a  promissory  note  in  an  action  upon 
It  by  the  payee,  is  not  entitled  to  show  that  at  a  set- 
tlement of  accounts  between  the  parties,upon  which 
settlement  the  note  was  given,  the  plaintiff  agreed 
to  give  it  up,  unless  he  could  flnd  a  receipt  from 
the  defendant  for  the  payment  for  some  property 
which  the  defendant  had  let  him  have,  the  parties 
differing  whether  the  same  had  been  paid  for. 

Citations— 1  Cow.,  249;  13  Wend.,  527;  17  Wend., 
190 ;  1  Hill.  116. 

A  SSUMPSIT  on  a  promissory  note  given  by 
li.  the  defendant  to  the  plaintiff  for  $82.59, 
dated  April  10,  1841,  and  payable  six  months 


NOTE.— Evidence—  PnroJ.  iiiartmiMible  tn  contradict 
or  ran/  t  he  term*  nfawritttn  iru&rwnciit  — Exception*. 
See  Swlck  v.  Sears,  1  Hill.  17.  cltuwitint  Ii*t  of  note* 
cited. 

Th  if  rulf  amilic*  to  ne0nf  (o/>/<  jwiper  and  a  bill  or  note 
absolute  on  Its  face  Is  not  affect**!  by  a  parol  airroo- 
ment  made  at  the  same  time.  See  Eavi-8  v.  Hender- 
son, 17  Wend..  190,  note. 


400 


SUPREME  COUKT,  STATE  OF  NEW  YORK. 


1845 


after  date.  On  the  hearing  before  a  sole  ref- 
eree, it  appeared  that  there  had  been  mutual 
accounts  between  the  parties,  and  that  the  note 
was  given  for  the  balance  found  due  to  the 
plaintiff  on  a  settlement  of  those  accounts. 
The  defendant  proved  that  at  the  time  of  the 
settlement  and  the  giving  of  the  note,  he,  the 
defendant,  said  he  thought  there  must  be  some 
mistake,  and  mentioned  a  small  book  on  which 
twenty  thousand  brick  were  entered.  The 
plaintiff  said  that  if  he  could  not  find  a  sepa- 
rate receipt  for  the  amount  of  that  account,  he 
would  give  up  the  note — if  he  did  not  send  the 
receipt  he  would  give  up  the  note.  This  evi- 
dence was  objected  to  by  the  plaintiff  but  ad- 
mitted by  the  referee.  The  plaintiff  claimed 
that  the  whole  amount  for  which  the  note  was 
given  was  due  to  him.  He  claimed  that  he  had 
paid  for  the  brick,  for  which  he  was  to  pro- 
duce a  receipt.  The  referee  reported  that 
nothing  was  due  from  the  defendant  to  the 
plaintiff. 

Mr.  P.  Reynolds,  for  plaintiff,  moved  to 
set  aside  the  report. 

Mr.  M.  T.  Reynolds,  for  defendant. 

4O1*]  *By  the  Court,  Bronson,  Ch.  J.  The 
referee,  in  reporting  that  nothing  was  due, 
evidently  went  upon  the  ground  that  there  was 
an  agreement  at  the  time  the  note  was  made  to 
give  it  up  if  a  receipt  should  not  be  produced. 
The  evidence  on  that  subject  was  plainly  in 
conflict  with  what  the  parties  did.  They  set- 
tled their  accounts, and  struck  a  balance  against 
the  defendant,  which,  by  his  written  agree- 
ment, he  promised  to  pay.  The  promise  was 
absolute,  not  conditional.  It  was  not  that  he 
would  pay,  if  a  receipt  should  be  produced; 
but  that  he  would  pay  at  all  events.  The  parol 
evidence  went  directly  to  contradict  the  writ- 
ten agreement,  and  it  should  have  been  re- 
jected. Erwin  v.  Saunders,  1  Cow.,  249; 
McCurtie  v.  Stevens,  13  Wend.,  527;  Eaves  v. 
Henderson,  IT  Id.,  190;  Payne  v.  Ladue,  I  Hill, 
116.  It  will  not  do  to  allow  written  contracts 
to  be  thus  overturned  by  oral  testimony. 

This  was  not  a  case  for  a  set-off.  The  par- 
ties settled  all  their  accounts,  and  the  note  was 
given  for  what  they  ascertained  to  be  the  bal- 
ance due  the  plaintiff.  Although  the  defend- 
ant thought  there  was  some  mistake,  and  that 
he  had  not  been  paid  for  the  brick,  the  plaint- 
iff claimed  that  the  brick  had  been  paid  for, 
and  that  the  balance  struck  was  due  him;  and 
to  that  the  defendant  finally  assented  by  an 
absolute  promise  to  pay.  It  was  not  a  case  ol 
mutual  mistake,  for  the  question  of  payment 
for  the  brick  was  discussed  and  settled  by  the 
parties.  If  there  was  no  fraud,  and  none  is 
pretended,  the  settlement  was  conclusive.  But 
further;  the  defendant  did  not  attempt  to  show 
that  the  brick  had  not  in  fact  been  paid  for. 
He  rested  the  defense  upon  proof  that  the  note 
was  to  be  given  up  if  a  receipt  was  not  pro 
duced.  That  brings  us  back  again  to  the  diffi 
culty  that  oral  testimony  cannot  be  received  to 
contradict  or  control  the  legal  effect  of  a  writ 
ten  agreement. 

Motion  granted. 

Cited  in-13  Hun,  156 ;  15  Barb.,  279. 
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*THE  BANK  OF  ROCHESTER  [*4O2 

v. 
MONTEATH  &  KEELER. 

Principal  and  Agent — Name  of  One  Partner  or 
of  an  Agent  Used  by  Agreement,  May  Be  Name 
of  Firm — Bill  of  Exchange  Drawn  by  Such 
Partner  and  Accepted  by  Such  Agent  for  Part- 
nership Purposes,  Binds  Firm — Notice  of  Non- 
Payment  Unnecessary — That  Bill  Was  Drawn 
Contrary  to  Private  Agreement  Does  Not  Affect 
Third  Parties — Evidence  to  Support  Count 
for  Money  Lent. 

Where  an  agent  acts  in  his  own  name,  he  binds 
himself  and  not  his  principal. 

Where  the  members  of  a  copartnership  agree  that 
the  business  of  the  concern  snail  be  carried  on  by 
and  in  the  name  of  one  of  the  copartners,  such  name 
for  the  purposes  of  the  business  of  the  firm,  is  its 
copartnership  name,  and  by  it  the  several  members 
are  bound. 

So  where  the  copartners  agree  that  the  business 
shall  be  carried  on  by  and  in  the  name  of  an  indi- 
vidual not  himself  interested,  his  name  is  the  co- 
partnership name,  and  is  binding  upon  the  firm 
when  used  in  its  business. 

Where  the  proprietors  of  a  line  of  canal-boats,  by 
articles  between  themselves  agreed  that  the  busi- 
ness of  the  concern  at  Rochester  should  be  conduct- 
ed by  J.  A.,  one  of  the  proprietors,  in  his  own  name 
and  that  at  Albany  it  should  be  conducted  by  W. 
M.,  an  agent,  in  his  name,  but  in  behalf  of  and  upon 
the  responsibility  of  the  defendants,  who  were  two 
of  the  proprietors :  that  no  copartnership  name 
should  be  used,  and  no  paper  made,  accepted  or  in- 
dorsed in  the  name  or  on  account  of  the  copartner- 
ship ;  and  that  each  party  should  raise  his  share  of 
the  money  needed  by  the  concern  upon  his  own  re- 
sponsibility, and  the  other  parties  were  not  to  be  li- 
able therefor,  but  all  the  parties  were  to  share  equal- 
ly in  the  profits ;  held,  that  a  bill  of  exchange  drawn 
by  J.  A.  in  his  own  name  to  raise  money  for  the  bus- 
iness of  the  concern,  upon  and  accepted  by  W.  M. 
in  his  name.and  which  was  discounted  by  the  plaint- 
iffs, bound  all  the  proprietors  as  acceptors. 

Held,f  urther,  that  all  the  proprietors  were  charge- 
able as  drawers ;  and  that  no  notice  of  non-pay- 
ment was  necessary,  the  drawers  and  acceptors  be- 
ing the  same  persons ;  and  also  that  the  fact  that 
the  paper  was  drawn  contrary  to  the  agreement 
among  the  partners,  did  not  affect  third  persons 
who  took  it  without  notice. 

In  such  a  case,  it  seems,  that  the  plaintiff  cannot 
recover  on  a  count  for  money  lent,  without  show- 
ing that  the  avails  of  the  draft  actually  went  into 
the  copartnership  business.  Per  Bronson,  Ch.  J. 

Citations-10  Wend.,  271 ;  2  Str.,  955 ;  1  East,  432 ;  3 
Esp..  266 ;  5  Maule  &  S.,  345 ;  11  Mass.,  27 ;  6  Hill,  318, 
322 ;  Chit.  Bills,  32-34,  ed.  184)1 ;  8  Barn.  &  C.,  427 ; 
Buck.  Cas.,  100;  1  Camp..  384:  5  Pick.,  11 ;  5  Mason, 
176 ;  Colly.  Part.,  226.  267 :  3  Camp.,  493 ;  4  Carr.  & 
P.,  121 ;  16  Wend.,  505. 

A  SSUMPSIT,  tried  before  Dayton,  C.  Judge, 
J\.  at  the  Monroe  Circuit,  in  February,  1844. 
The  plaintiffs  sought  to  recover  the  amount  of 
four  bills  of  exchange,  dated  on  different  days 


NOTE.— Partnership—  What  constitutes— Requisites 
of— Definitions.  See  Burckle  v.  Eckart,  ante,  337, 
notes  cited. 

Power  of  individual  member  to  bindflrm  on  negoti- 
able paper— Such  paper,  valid  in  the  hands  of  bona 
fide  holders.  See  Mercein  v.  Andrus,  10  Wend..  461. 
note,  and  notes  cited ;  Stall  v.  Catskill  Bank.18  Wend., 
466,  note ;  Wells  v.  Evans,  20  Wend.,  251.  note. 

Firm  name. 

The  partnership  name  may  be  that  of  an  individual 
member.  In  addition  to  the  above  case  of  Bank  of 
Rochester  v.  Monteath,  see  Wright  v.  Hooker,  10  N. 
Y.,  51 ;  Palmer  v.  Stephens,  post,  471 :  Oliphant  v. 
Mathews,  16  Barb.,  608 :  Martin  v.  Johnson,  8  Daly, 
541 ;  Nat.  Bank  of  Salem  v.  Thomas.  47  N.  T.,  15 ; 
Williams  v.  Gillies,  75  N.  Y.,  197. 

See,  generally,  Crawford  v.  Collins,  45  Barb.,  269 ; 
McGregor  v.  Cleveland,  5  Wend.,  477.  See,  also,  the 
statutes  in  New  York. 
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in  the  months  of  October  and  November,  1842, 
•which  were  drawn  at  Rochester  by  John  Al- 
len, payable  to  his  own  order,  and  indorsed  by 
him;  and  which  were  drawn  upon  William 
Monteath,  of  Albany.  By  the  first  bill  the 
drawee  was  requested  to  pay  $1,250,  "it  being 
to  pay  for  towing;"  the  second  and  third  bills 
•were  for  $500  each,  "  it  being  for  tolls;"  and 
the  fourth  bill  was  also  for  $500,  "  it  being  to 
4O3*J  pay  tolls  and  balances  due  *captains." 
The  bills  were  severally  accepted  by  the  draw- 
ee, by  writing  his  name  across  the  face  of  the 
same  ;  and  were  discounted  by  the  plaintiffs, 
and  the  proceeds  placed  to  the  credit  of  Allen, 
the  drawer. 

February  21,  1840,  an  agreement  in  writing 
was  made  between  the  defendants, George  Mon- 
teath and  Jasper  8.  Keeler  of  the  first  part, 
John  Allen  of  the  second  part,  and  James  Sav- 
age of  the  third  part;  in  which  it  was  recited, 
that  the  parties  of  the  first,  second  and  third 
parts  each  owned  one  third  part  of  the  Clin- 
ton line  of  canal-boats;  that  the  share  owned 
by  Savage  had  been  by  him  assigned  to  the 
said  Monteath  and  Keeler  as  collateral  securi- 
ty for  the  payment  of  a  sum  of  money,  and 
that  Monteath  and  Keeler  were  to  take  the 
proceeds  and  income  of  that  share  until  the 
debt  should  be  paid.  It  was  then  agreed  that 
each  party  should  immediately  pay  up  his 
share  of  the  existing  debts  against  the  Clinton 
line,  amounting  to  $18,000  and  upwards,  so  that 
the  same  might  commence  running  the  then 
ensuing  season  free  from  debt.  The  business 
of  the  line  at  Rochester  was  to  be  conducted 
by  Allen,  he  to  do  all  things  and  have  the  gen- 
eral superintendence  at  the  western  part  of  the 
route.  The  business  at  the  other  end  of  the 
route  was  in  like  manner  to  be  superintended 
on  behalf  of  Monteath  and  Keeler  by  William 
Monteath  of  the  City  of  Albany;  the  said  Mon- 
teath and  Keeler  to  be  responsible  for  all  the 
acts  of  the  said  William  Monteath  in  the  con- 
cern. When  money  should  be  required  for 
the  use  of  the  line,  each  party  was  to  raise  his 
share  by  his  own  means,  and  on  his  own  re- 
sponsibility. Neither  party  was  to  sign,  in- 
dorse or  accept  any  paper  or  borrow  any  mon- 
ey in  any  partnership  name  nor  on  partner- 
ship account;  nor  should  any  partnership  name 
be  held  out  to  the  public;  but  the  business  of 
the  line  at  Rochester  should  be  done  in  the 
name  of  said  John  Allen,  and  at  Albany  in 
the  name  of  the  said  William  Monteath;  and 
no  other  name  or  indication  of  copartnership 
should  be  used  in  the  business  of  the  line;  nor 
should  the  other  parties  to  the  agreement  be  in 
any  manner  liable  for  the  debts  contracted  by 
either  of  them.  It  was  further  agreed  that 
all  expenses  of  the  business  should  be  shared 
equally  between  the  parties  in  proportion  to 
4O4*]  *their  respective  interests;  and  all  were 
to  share  equally  in  the  net  profits. 

March  80.  1842,  George  Monteath  wrote  a 
letter  to  J.  Seymour,  the  President  of  the 

E  lain  tiffs'  Bank, to  correct  certain  reports  which 
e  understood  had  reached  the  ears  of  Sey- 
mour; in  which  he  denied  having  sold  out  his 
interest  in  the  Clinton  line  to  his  son  William 
Monteath.  And  he  added:  "Nor  is  drafts  ac- 
cepted, or  notes  given  by  my  son  worthless, 
even  though  I  did  not  consider  myself  holden 
for  his  acts,  although  I  am  responsible  for 
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them  according  to  articles  of  agreement  made 
with  John  Allen,  Esq.,  of  your  city,  Feb.  21, 
1840." 

Davis,  the  cashier  of  the  Bank,  testified  that 
Allen  spoke  to  him  on  the  subject  of  discount- 
ing drafts  to  be  drawn  on  William  Monteath  ; 
the  witness  answered  that  it  would,  in  effect, 
be  discounting  Allen's  own  paper,  as  he  did  not 
regard  William  Monteath  as  good.  Afterwards 
the  foregoing  letter  was  shown  to  the  witness, 
before  he  discounted  any  of  the  drafts.  Wit- 
ness said  he  discounted  the  drafts  "  upon  the 
credit  of  John  Allen,  and  said  letter;  or  the 
said  Allen,  and  George  Monteath  and  Jasper 
S.  Keeler;  or  the  copartnership." 

The  defendants  objected  to  reading  the  bills 
in  evidence;  also  to  receiving  in  evidence  the 
letter  of  George  Monteath;  and  also  to  the  evi- 
dence on  whose  credit  the  bills  were  discount- 
ed; which  objections  were  severally  overruled. 
The  defendants  also  moved  for  a  nonsuit  which 
was  denied.  The  judge  charged  the  jury  that 
the  plaintiffs  were  entitled  to  recover,  either 
on  the  bills,  or  under  the  money  counts.  Ver- 
dict for  the  plaintiffs  $2,977.02.  The  defend- 
ants move  for  a  new  trial  on  a  case. 

.'//•.  I.  Harris,  for  defendants. 

Mr.  C.  P.  Kirkland,  for  plaintiffs. 

By  the  Court,  Bronspn,  Oh.  J.  The  objec- 
tion to  recovering  against  the  defendants  as 
acceptors,  is,  that  their  names  do  not  appear 
upon  the  bills;  and  as  a  general  rule  there  can 
be  no  *recovery  on  a  bill  or  note  against  [*4O5 
one  whose  name  does  not  appear  upon  it.  When 
the  agent  acts  in  his  own  name,  he  binds  him- 
self, and  not  his  principal.  Pentz  v.  Stanton, 
10  Wend.,  271;  Thomas  v.  Bishop,  2  Str.,  955; 
Barlow  v.  Bishop,  1  East,  432;  8.  C.,  3  Esp., 
266;  Leadbitter  v.  Farrow,  5  Maule  &  S.,  345  ; 
Stackpole  v.  Arnold,  11  Mass.,  27;  Alien  v.  Coit, 
6  Hill,  318;  Chit.  Bills,  32-34,  ed.  of  1842.  If 
we  do  not  look  beyond  the  fact  that  William 
Monteath  was  the  agent  of  the  defendants, 
then,  by  accepting  the  bills  in  his  own  name, 
he  bound  himself,  and  not  the  defendants. 

But  the  defendants  and  Allen  were  partners 
in  running  the  Clinton  line  of  canal-boats,  un- 
der an  agreement  that  the  business  at  Albany 
should  be  done  in  the  name  of  William  Mon- 
teath. That  was  the  partnership  name,  for  all 
the  purposes  of  transacting  the  business  of  the 
firm  at  Albany;  and  the  partners  could  bind 
themselves  by  that  name  as  well  as  by  any  oth- 
er. Bk.  v.  Case,  8  Barn.  &  C.,  427;  Ex  part* 
Bolitho,  Buck,  Cas.,  100;  Rogers  v.  Coit,  6  Hill, 
822;  Mason  v.  Rumsey,  1  Camp.,  884.  The 
bills  were  drawn  on  the  partners  by  their  firm 
name  of  William  Monteath;  and  in  that  name 
the  bills  were  accepted  by  the  authorized  agent 
of  the  firm. 

If  William  Monteath  had  also  been  in  busi- 
ness on  his  own  account,  then  the  acceptance 
by  writing  his  name  on  the  face  of  the  billi 
would  have  been  an  equivocal  act;  and  it  would 
have  been  necessary  to  show  that  he  accepted 
on  account  of  the  partnership,  and  not  in  his 
own  private  business.  Bk.  v.  Winship,  5  Pick. , 
11;  Bk.  v.  Binney,  5  Mason,  176;  Exparte,  Bo- 
litho, Buck,  Cas..  100;  Colly.  Part.,  226,  227. 
But  there  was  no  evidence  that  William  Mon- 
teath was  engaged  in  any  other  business  than 
the  affairs  of  this  partnership.  We  must  then 
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regard  these  bills  as  drawn  on,  and  accepted 
by,  the  house  doing  business  in  the  name  of 
William  Monteath,  which  was  composed  of 
the  defendants  and  John  Allen;  and  as  the  non- 
joinder of  Allen  has  not  been  pleaded  in  abate- 
ment, the  defendants  must  answer  alone. 

In  the  view  which  has  been  taken  of  the 
4O6*]  case  the  defendants  *are  parties  to  the 
bills  as  acceptors,  and  liable  to  the  plaintiffs 
in  that  character.  I  do  not  see  why  they  are 
not  also  liable  both  as  drawers  and  indorsers 
of  the  bills.  The  name  of  their  firm  at  Roch- 
ester was  John  Allen,  and  in  that  name  the 
bills  were  drawn  and  indorsed.  It  does  not 
appear  that  Allen  was  engaged  in  any  other 
business,  so  that  the  bills  could  have  been 
drawn  on  his  private  account.  And  besides, 
the  bills  appear  on  their  face  to  have  been 
drawn  for  "  towing,"  "  tolls,"  and  "  balances 
due  captains,"  which  are  things  connected 
with  the  partnership  business.  And  the  bills 
were  discounted  on  the  credit  of  the  partner- 
ship. As  the  defendants  drew  on  themselves, 
they  had  notice  of  the  dishonor  of  the  bills  in 
the  very  act  of  dishonoring  them  ;  and  may, 
therefore,  be  held  answerable  both  as  drawers 
and  indorsers. 

There  would,  perhaps,  be  a  difficulty  in  the 
way  of  recovering  for  money  lent,  without 
showing  that  the  avails  of  the  drafts  actually 
went  into  the  partnership  business.  Allen  v. 
Coit,  6  Hill.  318;  Pentz  v.  Stanton,  10  Wend., 
271 ;  Denton  v.  Bodie,  3  Camp.,  493  ;  JJucarry 
v.  Qill,  4  Carr.  &  P.,  121.  But  it  is  enough 
that  the  defendants  are  liable  as  parties  to  the 
bills. 

Although  Allen  may  have  departed  from  the 
agreement  between  himself  and  his  partners  in 
drawing  the  bills,  that  cannot  affect  third  per- 
sons who  took  the  paper  without  notice.  Bk. 
v.  Case,  8  Barn.  &C\,  427;  Whitakerv.  Brown, 
16  Wend.,  505,  per  Chancellor  Walworth. 

The  several  objections  made  by  the  defend- 
ants have  been  sufficiently  noticed  in  examin- 
ing the  leading  features  of  the  case.  We  think 
the  objections  were  properly  overruled. 

New  trial  denied. 

Partnership— What  agreement  wVO,  create— Lia- 
bility. Cited  in— 10  N.  Y.,  68 ;  45  N.  Y..  414 ;  33  Barb., 
463 ;  8  Daly.  643. 

Contract  in  name  of  agent  or  partner — Liability 
of  principal  or  flrm.  Cited  in— 18  N.  Y.,  551:  90  N. 
Y.,  633;  41  Barb.,  168 ;  3  T.  &  C.,  355 ;  44  Super.,  20; 
6  Daly,  440 ;  1  Cliff.,  65. 

Partnership  name— How  established.  Cited  in— 29 
Hun,  191 ;  13  Pa.  St.,  226 ;  51  Am.  Dec.,  600. 


4O7*]      *BUTLER  &  VOSBURGH 
MILLER. 

Promissory  Note  Held  for  Debt  —  Subsequent 
Chattel  Mortgage  for  Same  Debt —  Warrant  of 
Attorney  for,  and  Entry  of  Judgment  and  Is- 
sue of  Execution,  for  Same  and  Another  Debt — 
Levy  on  Mortgaged  Property — Debt  and  Mort- 
gage Extinguished. 

Whether  a  subsequent  security  of  a  higher  nature 
is  intended  as  collateral  to  a  prior  debt  or  as  a  satis- 
faction and  extinguishment  of  it  depends  upon  the 
intention  of  the  parties ;  but,  in  the  absence  of  any 

NOTE.— Merger— Higher  security.  See  Day  v.  Leal, 
14  Johns.,  404,  note ;  Clement  v.  Brush,  3  Johns.  Cas., 
180,  note. 
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evidence  of  intention,  the  law  regards  the  higher 
security  as  an  extinguishment  of  the  prior  one.  Per 
Jewett,  J. 

Where  a  party,  holding  promissory  notes  for  a 
debt  and  a  chattel  mortgage  subsequently  executed 
for  the  security  of  such  debt,  shortly  after  the  exe- 
cution of  the  mortgage,  and  before  the  time  of  pay- 
ment by  its  terms  had  arrived,  took  from  the  debtor 
a  bond  payable  immediately  and  a  warrant  of  attor- 
ney to  confess  judgment,  and  perfected  judgment 
thereon,  for  the  same  debt,  including  a  further  debt 
due  to  another  individual,  and  with  the  assent  of 
the  debtor  forthwith  took  out  execution  and  caused 
it  to  be  levied  on  the  same  property  covered  by  the 
chattel  mortgage;  it  seems  that  the  judgment  oper- 
ates as  a  merger  and  extinguishment  of  the  debt 
and  of  the  chattel  mortgage,  and  it  was  held  that 
the  bond  and  warrant  of  attorney,  the  judgment 
and  subsequent  proceedings  of  the  parties,  evinced 
an  intention  to  substitute  the  latter  for  the  former 
security,  and  that  the  lien  of  the  chattel  mortgage 
was  thereby  extinguished. 

Citations— 1  Mason,  482  :  6  Co., 44  It;  2  Binn.,  152:  4 
Bac.  Abr.,  149,  D ;  13  Johns.,  240 ;  4  Cow.,  567 ;  2  Hill, 
339;  14  Johns..  404;  9  Wend.,  36. 

rpROVER  for  a  number  of  horses,  cattle  and 
JL  hogs,  and  a  quantity  of  farming  utensils- 
and  growing  crops,  tried  at  the  Columbia  Cir- 
cuit in  September,  1843,  before  Cushman,  late 
C.  Judge.  The  plaintiffs  cave  in  evidence  a 
chattel  mortgage  executed  to  them  by  one 
Abraham  B.  Vanderpoel.  dated  April  19, 1842, 
which  had  been  duly  filed  in  the  proper  town 
clerk's  office.  The  instrument  recited  that 
Vanderpoel  was  indebted  to  the  plaintiffs  in 
the  sum  of  $498.72,  with  interest  from  the  6th 
day  of  April  then  instant,  for  the  amount  of 
three  several  promissory  notes  made  by  Van- 
derpoel and  then  held  by  the  plaintiffs,  viz. : 
one  note  dated  April  6,  1842,  for  $341.72,  pay- 
able to  the  plaintiffs ;  one  of  the  same  date, 
for  $125,  payable  to  A.  Bidwell  &  Son,  and 
one  dated  April  1,  1842,  for  $32,  payable  to 
W.  Thomas ;  and  to  secure  the  same  it  pro- 
fessed to  convey  the  property  in  question  to 
the  plaintiffs  by  way  of  mortgage,  to  become 
void  if  Vanderpoel  should  pay  the  debt  with 
interest  by  the  first  day  of  October  then  next ; 
but  upon  default  being  made,  the  plaintiffs 
were  authorized  to  sell  the  property  and  pay 
themselves,  etc.  The  plaintiffs  then  proved 
the  execution  by  Vanderpoel  of  the  notes  men- 
tioned in  the  *mortgage,  and  that  they  [*4O8 
were  given  for  deots  justly  due  from  him ; 
and  also  that  the  defendant  was  sheriff  of  the 
County  of  Columbia,  and  that  Shaw,  his  dep- 
uty, sold  the  property  in  question  July  15, 
1842,  although  forbidden  on  behalf  of  the 
plaintiffs.  The  value  of  the  property  was  then 
shown  by  the  plaintiffs,  and  they  rested. 

The  defendant  gave  in  evidence  a  judgment 
in  this  court  in  favor  of  the  Lafayette  Bank 
against  Abraham  B.  Vanderpoel  for  $1,845.63, 
docketed  March  30,  1842,  and  a  writ  of  fieri 
facias  upon  that  judgment  to  the  sheriff  of 
Columbia  Co..  tested  on  the  2d,  and  delivered 
to  the  sheriff  May  5  in  the  same  year.  Upon 
this  execution  it  appeared  that  the  deputy, 
Shaw,  sold  the  property  in  question. 

It  was  then  admitted  that,  May  7,  1842, 
Abraham  B.  Vanderpoel  executed  to  the  plaint- 
iffs a  bond  and  warrant  of  attorney  to  confess 
judgment,  and  that  a  judgment  was  on  the 
same  day  perfected  thereon  in  this  court,  for 
$1,100  debt  besides  costs,  and  that  on  the  same 
day  execution  was  issued  by  the  consent  of 
Vanderpoel,  and  delivered  to  Reynolds,  an- 
other deputy  of  the  defendant,  who  levied  the 
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same  upon  the  property  of  Vanderpoel,  in- 
cluded in  the  chattel  mortgage,  and  advertised 
the  same  for  sale.  The  condition  of  the  bond 
was  for  $514.81,  payable  immediately;  and  of 
this  it  was  stated  in  the  condition  that  $341.72 
was  the  individual  debt  of  the  plaintiffs,  and 
was  to  be  first  paid  to  them;  $125  was  for  the 
benefit  of  A.  Bid  well  &  Son,  $16.14  for  the 
benefit  of  J.  A.  Sickles,  and  $32  for  the  bene- 
fit of  W.  Thomas  ;  and  the  whole  was  on  in- 
terest from  the  6th  day  of  April  then  last  past. 
Upon  the  sale  of  the  property  by  the  deputy, 
Shaw,  Vosburgh,  one  of  the  plaintiffs,  became 
the  purchaser  to  a  considerable  amount,  and 
at  prices  less  than  the  value  of  the  property  as 
the  same  was  proved  at  the  trial.  The  defend- 
ant also  proved  that  an  application  was  made 
to  this  court,  at  the  December  Special  Term 
in  1842,  on  behalf  of  the  plaintiffs  in  this  suit, 
for  an  order  requiring  the  defendant,  as  sher- 
iff of  Columbia  County,  to  apply  the  proceeds 
of  the  sale  made  by  Shaw  of  Vanderpoel's 
property  on  the  judgment  and  execution  in 
their  favor.  This  motion  was  based  upon  an 
4O9*]  allegation  that  *the  execution  in  favor 
of  the  Lafayette  Bank,  when  the  same  was 
first  delivered  to  the  sheriff,  was  directed  to 
the  sheriff  of  another  county,  and  that  the  er- 
ror was  corrected  after  the  execution  in  the 
plaintiffs'  favor  had  been  delivered  to  the  sher- 
iff. The  plaintiffs'  motion  was,  however,  de- 
nied with  costs.  Among  other  points  made 
on  behalf  of  the  defendant  at  the  circuit,  his 
counsel  insisted  that  the  plaintiffs'  lien  under 
the  chattel  mortgage  was  merged  in  the  subse- 
quent judgment  confessed  to  them  by  Vander- 
poel, or  that  the  same  was  extinguished  by 
their  issuing  execution  on  that  judgment,  and 
causing  the  property  to  be  levied  upon  on  said 
execution,  and  by  their  subsequent  application 
to  the  Supreme  Court.  They  also  insisted  that 
if  the  plaintiffs  were  entitled  to  recover  at  all, 
they  could  only  recover  in  respect  to  the  prop- 
erty bid  off  by  them  such  amounts  as  they 
paid  therefor.  The  judge,  however,  deter- 
mined and  instructed  the  jury  that  the  plaint- 
iffs were  not  concluded  by  taking  the  bond 
and  warrant  and  obtaining  the  judgment,  or 
by  their  proceedings  under  it ;  and  upon  the 
question  of  damages,  that  they  were  not  barred 
by  the  amount  bid  by  the  plaintiff  Vosburgh, 
on  purchasing  the  property  at  the  sheriff's 
sale,  but  were  entitled  to  the  full  value  there- 
of. The  defendant's  counsel  excepted,  and 
the  jury  found  a  verdict  for  the  plaintiffs. 
The  case  came  before  the  court  on  a  bill  of 
exceptions. 

Mr.  K.  Miller,  for  defendant,  cited  Yelv., 
89;  Higgen*'  case,  6  Co.,  44  b;  Andrew*  v. 
Smith,  9  Wend.,  53;  Thompson  v.  Hewitt,  6 
Hill,  254. 

Mr.  D.  Cady,  for  plaintiffs,  cited  Day  v. 
Leal,  14  Johns.,  404  ;  Davis  v.  Anable,  2  Hill, 
889. 

By  the  Court,  Jewett. ./.  The  first  question 
to  be  considered  is,  whether  the  chattel  mort- 
gage executed  by  Vanderpoel  to  the  plaintiffs 
remained  an  existing  valid  conveyance  of  the 
title,  by  way  of  mortgage,  to  the  property  in 
question,  after  the  recovery  of  the  judgment 
on  the  seventh  of  May  upon  a  bond  executed 
for  the  same,  and  another  debt  due  to  a  third 
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person,  not  secured  by  *the  mortgage,  [*41O 
or  was  extinguished  by  the  judgment,  execu- 
tion and  levy  made  thereon?  There  can  be  no- 
doubt  but  that,  as  a  general  rule,  where  a  cred- 
itor accepts  from  his  debtor  a  higher  security 
than  he  before  had,  it  is  an  extinguishment  of 
the  first  debt,  and  the  law,  prima  facie,  pre- 
sumes it  intended  as  an  extinguishment.  U.  S. 
v.  Lyman,  1  Mason,  C.  C.,  482.  In  Andrew» 
v.  Smith,  9  Wend.,  53,  Savage,  Oh.  J.,  says: 
"  The  general  principle  of  law  governing  in 
cases  of  this  kind,  and  which  applies  to  all  se- 
curities, is,  that  a  security  of  a  higher  nature 
extinguishes  inferior  securities,  but  not  secu- 
rities of  an  equal  degree."  Higgens'  case,  6- 
Co.,  45  b;  2  Binn.,  152.  So  if  a  bond  creditor 
obtains  judgment  on  the  bond,  or  has  judg- 
ment acknowledged  to  him,  he  cannot  after- 
wards bring  an  action  on  the  bond;  for  the 
debt  is  drowned  in  the  judgment,  which  is  a 
security  of  a  higher  nature  than  the  bond."  4 
Bac.  Abr.,  149,  D.  It  is  also  a  rule,  that  the 
accepting  of  a  security  of  equal  degree  is  no 
extinguishment  of  the  first  debt;  as  where  an 
obligee  has  a  second  bond  given  to  him,  for 
one  deed  cannot  determine  the  duty  upon  an- 
other; nor  is  a  judgment  without  satisfaction 
an  extinguishment~of  a  collateral  remedy  for 
the  same  cause  of  action.  Chipman  v.  Martin, 
13  Johns.,  240.  That  case  presented  the  ques- 
tion, whether  a  recovery  on  a  covenant  for  the 
payment  of  rent  without  satisfaction  was  an 
extinguishment  of  the  rent,  and  operated  as  a 
bar  to  the  lessor's  remedy  by  distress.  It  was 
held  that  it  was  not  an  extinguishment  of  the 
rent,  and  that  the  lessor  might  distrain  not- 
withstanding. The  same  principle  was  main- 
tained in  the  case  of  Bk.  v.  Hyde,  4  Cow.,  567. 
It  is  insisted  on  the  part  of  the  plaintiffs  that 
the  force  and  effect  of  their  mortgage  was  not 
impaired  by  their  subsequently  taking  a  judg- 
ment and  their  proceedings  under  it;  that  it 
was  merely  a  collateral  security  to  the  mort- 
gage. The  case  of  Davis  v.  Anable,  2  Hill, 
839,  is  cited  as  an  authority  to  sustain  that  po- 
sition. In  that  case  the  plaintiff  brought  as- 
sumpsit  on  the  common  counts  for  $600.  The 
defendants  pleaded,  1.  Non  assumpsit ;  2. 
That  the  plaintiff,  together  with  two  other  per- 
sons named,  had  impleaded  defendant  Antible 
in  a  plea  of  debt,  *on  a  bond  executed  [*4 1 1 
by  Anable  to  the  plaintiff  and  the  two  ether 
persons  for  the  payment  of  $858.94,  a  part  of 
which  sum  was  the  identical  debt  or  promises 
on  which  the  plaintiff  is  now  suing,  and  recov- 
ered judgment  on  the  bond,  for  $1,700  of  debt; 
that  the  plaintiffs  in  that  action  had  collected 
by  execution  thereon  $49.09  of  the  debt  of  the 
goods  of  Anable.  To  this  the  plaintiff  de- 
murred, and  this  court  held  that  neither  the 
bond  nor  the  judgment,  nor  both  of  them  to- 
gether, constituted  a  good  bar  to  the  action. 
The  court  Bay:  "  The  bond  was  not  between 
the  same  parties  that  are  now  before  the  court; 
and  it  was  not  given  for  this  debt  alone,  but 
included  other  demands.  It  was  evidently  in- 
tended as  a  collateral  security  for  the  debts  in- 
cluded in  it;  and  such  a  security,  though  of  a 
higher  nature,  does  not  extinguish  a  simple 
contract  debt."  The  case  of  Dayv.  Leal,  14 
Johns..  404,  has  also  been  referred  to  as  an 
authority  for  the  principle  contended  for.  The 
plaintiff  in  that  case  brought  attutnptit,  and  on 
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the  trial  gave  in  evidence  two  promissory  notes 
payable  to  them,  executed  by  the  defendants, 
one  for  $1,951.61,  the  other  for  $279.46.  The 
defendants  offered  in  evidence  in  bar  of  the  ac- 
tion a  receipt  or  writing,  executed  by  the 
plaintiffs,  by  which  it  was  recited  that  Robert 
Leal  (one  or  the  defendants)  had  executed  to 
them  a  bond  for  $5,000  conditioned  to  pay 
$2.500,  and  also  a  warrant  of  attorney  to  enter 
up  judgment  thereon  and,  therefore,  it  was 
agreed  "that  if  Robert  Leal  should  within 
eight  months  pay  by  installments  the  amount 
due  from  Robert  Leal  &  Co.  (the  defendants) 
to  the  plaintiffs,  also  the  amount  due  from 
Robert  and  David  Leal  to  the  plaintiffs,  also 
the  amount  due  from  Robert  Leal  to  Orrin 
Day,  also  the  amount  due  from  Leal,  Foot  & 
Co.  to  the  plaintiffs,  then  the  judgment  should 
be  destroyed."  The  court  said:  "The  question 
is,  whether  such  bond  was  an  extinguishment 
of  the  simple  contract  debt.  We  think  it  was 
not,  it  is  very  evident  it  was  not  intended,  by 
the  giving  of  the  bond,  to  change  the  nature 
of  the  debt.  It  was  not  between  the  same 
parties,  nor  was  it  for  this  debt  alone,  nor  for 
the  exact  amount  of  the  notes  in  question.  It 
was  thus  far  only  intended  as  a  collateral  se- 
curity; and  the  taking  a  collateral  security  of 
412*]  a  higher  nature,  *whether  from  the 
principal  or  a  stranger,  does  not  preclude  the 
creditor  from  suing  on  the  first  contract,  al- 
though judgment  may  have  been  entered  on 
such  collateral  security,  if  it  remains  unsatis- 
fied. The  bond  in  this  case  was  for  a  round 
sum;  and  there  was  no  way  to  ascertain  the 
real  sum  due  upon  it  but  by  reference  to  the 
original  demand,  which  must  of  course  be 
deemed  in  existence  and  in  force."  These  cases 
affirm  nothing  more  than  the  general  rule  ad- 
mits to  be  true.  One  branch  of  that  rule  is 
seen  to  be,  that  when  the  higher  security  is 
taken  between  the  same  parties  for  the  same 
debt,  the  law  presumes  that  it  is  taken  in  sat- 
isfaction of  the  original  debt.  Judge  Story,  in 
the  case  already  referred  to,  says:  "I  admit 
the  doctrine  that,  in  general,  a  higher  security 
taken  from  the  debtor  himself  extinguishes 
the  original  contract.  But  this  proceeds  from 
a  presumption  of  law,  that  it  is  taken  in  satis- 
faction of  the  original  debt;  for  if  it  appear 
otherwise  upon  the  face  of  the  security,  it  will 
not  operate  as  an  extinguishment.  Thus,  a 
bond  of  the  debtor  with  sureties,  or  a  mort- 
gage, may  be  taken  as  collateral  security  for 
the  payment  of  a  promissory  note;  and  in  such 
case  it  certainly  does  not  extinguish  the  de- 
mand on  the  note.  It  is,  therefore,  after  all, 
a  mere  question  of  intent;  and  the  law,  in  the 
absence  of  all  other  evidence  of  the  intent,  con- 
strues the  higher  security  of  the  debtor  him- 
self as  an  extinguishment,  because  it  gives  a 
higher  remedy."  And  again:  "But  there  is 
this  difference  between  the  case  of  a  higher  se- 
curity of  the  debtor  himself  and  of  a  stranger; 
that,  in  the  latter  case,  the  law  does  not  pre- 
sume the  security  to  be  taken  in  satisfaction, 
unless  it  is  averred  and  proved  to  be  the  agree- 
ment of  the  parties  so  to  consider  it."  If  then 
the  judgment  was  intended  as  a  collateral  se- 
curity to  the  notes  and  mortgage  before  exe- 
cuted, it  would  be  clear  that  the  notes  and 
mortgage  were  not  merged  in  or  extinguished 
by  the  judgment,  but  remained  a  valid  con- 
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veyance,  under  which  the  plaintiffs  could 
make  title  to  the  property  mortgaged  and  sus- 
tain their  action.  The  judgment,  which  is  a 
higher  security  than  \he  notes  and  mortgage, 
or  either  of  them,  was  between  the  same  par- 
ties. It  was,  so  far  as  the  plaintiffs,  the  mort- 
gagees are  concerned,  *for  the  same  [*413 
debt,  and  this  appears  upon  the  face  of  the  se- 
curities. Does  not  the  law  presume  that  the 
judgment  was  taken  in  satisfaction  of  the  orig- 
inal debt?  I  am  of  opinion  that  it  does.  But 
if  such  presumption  cannot  be  indulged,  do 
not  the  circumstances  attending  the  transac- 
tion prove  satisfactorily  that  it  was  the  intent 
of  the  parties,  originating  in  some  cause.known 
and  appreciated  by  them,  to  give  and  take  a 
new  security  for  the  old  one?  I  cannot  per- 
suade myself  that  they  do  not.  The  fact  that 
by  the  mortgage  the  payment  of  the  debt  due 
to  the  plaintiffs  was  postponed  to  the  first  of 
October,  and  did  not  include  the  debt  due  to 
Sickles,  and  the  fact  that  the  judgment  was 
payable  immediately,  and  included  the  debt  to 
Sickles,  that  Vanderpoel  consented  to  an  im- 
mediate execution,  which  was  issued  and  levied 
upon  all  of  the  mortgaged  property,  being  all 
that  Vanderpoel  possessed  which  was  liable  to 
execution,  and  that  too  within  a  few  days  sub- 
sequent to  the  making  the  mortgage,  forces 
me  to  the  conclusion  that  the  parties  intended 
to  substitute  the  bond  and  judgment  for  the 
notes  and  mortgage;  and  if  so,  the  plaintiffs 
could  not  avail  themselves  of  the  mortgage 
through  which  to  make  title  to  the  property  in 
question. 

The  defendant  contended  on  the  trial  that, 
at  all  events,  the  plaintiffs  were  not  entitled  to 
recover  any  greater  sum  as  the  value  of  that 
portion  of  the  property  which  they  bid  off  at 
the  sheriff's  sale  than  the  amount  at  which 
they  bid  the  same  off,  although  the  true  value 
thereof  was  beyond  such  sum.  The  judge 
charged  the  jury  on  this  part  of  the  case,  that 
the  bidding  off  the  property  at  the  sheriff's  sale 
for  less  than  its  value  did  not  affect  their  right 
to  recover  the  full  value  of  such  property  in 
this  action.  I  am  of  opinion  that  the  learned 
judge  in  this  part  of  his  charge  committed  an 
error.  The  plaintiffs  were  entitled  to  recover 
only  such  sum  for  the  value  of  that  portion  of 
the  property  as  they  bid,  with  interest  on  the 
same,  although  such  sum  was  less  than  the 
true  value'of  such  property.  Baker  v.  Freeman, 
9  Wend.,  36.  A  new  trial  must  be  granted, 
costs  to  abide  the  event. 

New  trial  granted. 

,  Same  case--5  Denio,  159:  IN.  Y.,  496. 
Cited  in-U  Hun,  251 ;  28  Hun.  30. 


*FREELAND  ET  AL. 

v. 
McCULLOUGH. 


[*414 


Action  against  Stockholder  for  Corporation  Debt 
— Statute  of  Limitations — Action  by  Indorsee 
of  Promissory  Note  of  Corporation  against 
Stockholder — Pleading. 

A  suit  against  a  stockholder  of  a  corporation,  to 
charge  him  individually  with  its  debts,  pursuant  to 
a  provision  in  the  Act  of  incorporation,  is  an  action 
upon  a  statute,  "the  benefit  and  suit  whereof  is  lim- 
ited to  the  party  aggrieved,"  and  is  barred  by  the 
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Statute  of  Limitations  unless  prosecuted  within 
three  years  after  the  cause  of  action  accrued. 

The  indorsee  of  negotiable  paper  given  to  the 
payee  for  a  simple  contract  debt,  by  a  corporation 
whose  stockholders  are,  by  its  charter,  personally 
liable  for  its  debts  contracted  while  they  were  such 
stockholders,  can  maintain  an  action  upon  the  stat- 
ute in  his  own  name  for  the  debt  against  one  who 
was  a  stockholder  when  it  was  contracted. 

In  such  action,  where  the  note  or  bill  was  given  at 
a  period  subsequent  to  that  at  which  the  debt  was 
contracted,  it  is  unnecessary  for  the  declaration  to 
show  that  the  defendant  was  a  stockholder  when  the 
paper  was  given. 

A  subsequent  count  in  a  declaration  may,  by  a 
distinct  reference  to  a  preceding  one,  adopt  an  aver- 
ment contained  in  such  preceding  count  without  a 
repetition  of  such  averment. 

Where  the  liability  of  the  stockholders  for  the 
debts  of  a  corporation  attaches  upon  the  return  of 
an  execution  against  the  corporation  unsatisfied,  or 
upon  the  dissolution  of  the  corporation,  and  both 
of  these  facts  were  averred  in  one  count  of  a  decla- 
ration in  an  action  to  enforce  such  liability ;  held, 
that  although  only  one  of  such  facts  was  necessary 
to  sustain  the  action,  the  count  was  good  in  form, 
and  that  the  other  averment  might  be  rejected  as 
surplusage. 

where  a  demurrer  is  interposed  to  several  counts 
of  a  declaration,  and  any  one  of  them  is  good,  the 
plaintiff  is  entitled  to  judgment. 

Citations— Laws,  1837,  p.  445 :  2  B.  8.,  298.  sees.  10, 
31 :  1  R.  L.,  186 :  20  Johns.,  472 ;  1  Bl.  Com.,  87 :  2 
Edw.  Ch..  304 :  7  Paige,  373 ;  28  Wend.,  43 ;  2  Hill,  285 ; 
5  Hill.  131 ;  1  Chit.  PL,  2d  Am.  ed.,  230-232 ;  18  Johns., 
457 :  4  Hill,  154;  3  Cai..  89;  11  Johns.,  54;  13  Johns., 
264,395. 

TIEMURRERS.  The  declaration  is  in  debt 
.I/  upon  the  Act  incorporating  the  Rossie 
Galena  Company,  passed  May  12,  1837,  L.  of 
1837.  p.  445,  and  contains  six  counts.  The  first 
count  sets  forth  the  passage  of  the  Act,  and 
the  provisions  of  the  9th  section  declaring  that 
the  stockholders  of  the  Corporation  shall  be 
joinily  and  severally  personally  liable  for  the 
payment  of  all  debts  and  demands  contracted 
by  the  Corporation  or  their  authorized  agents; 
and  that  any  person  having  any  demand 
against  such  Corporation,  may  sue  any  stock- 
holder or  director  in  any  court  having  cogni- 
zance thereof,  and  recover  the  same  with  costs; 
and  also  the  provisions  of  the  10th  section  de- 
claring that  before  any  such  suit  shall  be  com- 
menced judgment  shall  have  been  obtained 
against  the  Corporation,  and  execution  issued 
415*]  *thereon  and  returned  unsatisfied,  or 
that  the  Corporation  shall  have  been  dissolved. 
It  then  proceeds  to  state  that  afterwards,  to 
wit:  on,  etc.,  at,  etc.,  the  Corporation,  by  its 
authorized  agent,  drew  its  bill  of  exchange 
dated  on  that  day,  upon  one  B.  R.,  at  three 
months,  for  $546.53,  payable  to  the  order  of 
E.  C.,  the  indorsement  of  the  bill  by  E.  C.  to 
the  plaintiffs,  the  acceptance  of  the  bill  by  the 
drawee,  the  presentment  for  payment  and  non- 
payment thereof.  It  then  avers  the  liability  of 
the  Company,  and  a  promise  by  them  to  pay 
the  bill,  in  consideration  of  such  liability.  It 
also  sets  forth  the  making,  indorsement,  ac- 
ceptance, demand  and  non-payment  of  a  sim- 
ilar bill  for  $304.75;  and  then  proceeds  to  state 
the  prosecution  of  a  suit  by  the  plaintiffs 
against  the  Rossie  Galena  Company  upon  these 
several  bills,  and  the  recovery  of  judgment 
thereon  in  this  court  at  the  January  Term, 
1840;  the  issuing  of  an  execution  upon  such 
judgment  to  the  sheriff  of  the  County  of  St. 
Lawrence,  and  the  return  thereof  unsatisfied. 
It  then  avers  that  at  the  time  of  the  contract- 
ing of  the  debts  for  which  these  bills  of  ex- 
change were  respectively  given  by  the  Rossie 
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Galena  Company,  the  defendant  was  one  of  the 
stockholders  of  said  Company,  and  remained 
such  stockholder  until  the  time  of  the  com- 
mencement of  this  suit;  and  that  the  debts  re- 
main wholly  unpaid,  by  means  whereof  an 
action  hath  accrued,  etc.  The  second  count 
is  like  the  first,  except  that  it  was  upon  one  of 
the  drafts  mentioned  in  the  first  count.  The 
third  count  states  that  after  the  passage  of  the 
Act,  to  wit:  on,  etc.,  at,  etc.,  the  Company 
were  indebted  to  one  S.  Barker  in  a  large  sum, 
to  wit:  $304.75,  for  goods,  etc.,  before  that 
time  sold  by  Barker  to  the  Company;  and  for 
money  lent,  etc.,  and  work  and  labor,  etc., 
stating  the  substance  of  the  usual  indebitatu* 
counts  as  between  Barker  and  the  Company, 
including  a  promise  of  payment  to  Barker  by 
the  Company.  The  count  proceeds  to  aver 
that  afterwards,  on,  etc.,  at,  etc.,  Barker,  for 
a  valuable  consideration,  and  with  the  assent 
of  the  Company,  assigned  and  transferred  the 
debts,  claims  and  demands  in  this  count  men- 
tioned to  the  plaintiffs,  and  gave  notice  of 
such  transfer  to  the  Company,  and  requested 
them  to  pay  the  debts  to  the  plaintiffs,  and 
that  thereupon  the  Company,  *in  con-  [*416 
sideration  of  the  premises,  promised  to  pay 
the  same  to  the  plaintiffs;  that  afterwards,  on, 
etc.,  at,  etc.,  the  plaintiffs  demanded  payment 
of  the  Company,  which  they  neglected  to 
make;  that  the  plaintiffs  thereupon  prosecuted 
the  Company  in  this  court,  and  obtained  judg- 
ment at  the  January  Term,  1840,  for  $971.74, 
for  the  non-payment  (among  other  things)  of 
the  debts,  claims  and  demands  in  this  count 
mentioned,  and  for  costs;  and  that  the  sum  of 
$304.75,  parcel  of  such  judgment,  was  for  the 
debts,  claims  and  demands  of  Barker  assigned 
to  the  plaintiffs,  as  in  this  count  mentioned. 
Then  follows  a  statement  of  the  issuing  of  ex- 
ecution upon  this  judgment,  and  of  the  return 
thereof  unsatisfied.  The  plaintiffs  then  avei 
that  the  defendant,  at  the  time  of  the  contract- 
ing of  the  debts  mentioned  in  this  count  by 
the  Company  to  Barker,  was  one  of  the  stock- 
holders of  the  Company,  by  means  whereof  an 
action  hath  accrued,  etc.  The  fourth  count 
sets  forth  that  after  the  passage  of  the  Act,  to 
wit:  on,  etc.,  at,  etc.,  "The  said  the  Rossie 
Galena  Company  were  justly  indebted  to  the 
said  Sylvanus  Barker  hereinbefore  mentioned, 
in  certain  other  large  sums  of  money,  to  wit: 
to  the  same  respective  amounts,  and  for  the 
same  respective  considerations  in  the  last  pre- 
ceding count  of  this  declaration  set  forth."  and 
that  being  so  indebted,  they  promised  Barker 
to  pay  the  same  to  him  in  like  manner  as  is  set 
forth  in  the  last  count;  and  that  afterwards,  to 
wit:  May  4,  1839,  at,  etc.,  the  Company,  by 
its  duly  authorized  agent,  made  and  delivered 
to  Barker  "  as  a  written  evidence  and  means 
of  payment  of  the  debt  and  claim  of  the  said 
Barker  against  the  said  the  Rossie  Galena  Com- 
pany," but  not  in  payment  thereof,  their  cer- 
tain draft  or  bill  of  exchange  dated  on  the  last 
mentioned  day  for  $804.75,  at  three  months 
from  date,  payable  to  the  order  of  Barker,  and 
addressed  to  B.  Ransom.  The  count  then  sets 
forth  the  indorsement  and  delivery  of  this  bill 
by  Barker  to  the  plaintiffs  for  a  valuable  con- 
sideration, the  acceptance  of  the  bill  by  Ran- 
som, the  presentment  thereof  when  due  for 
payment,  its  non-payment  and  notice  thereof 
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to  the  Company;  that  the  Company  thereupon 
became  liable  to  pay  the  amount  of  the  bill  to 
the  plaintiffs,  and  a  promise  by  the  Company 
417*J  to  pay  the  same  to  the  'plaintiffs;  the 
default  of  the  Company  to  make  the  payment; 
the  commencement  of  a  suit  in  this  court  by 
the  plaintiffs  against  the  Company  upon  this 
bill,  and  for  other  demands;  the  recovery  of  a 
judgment  at  the  January  Term,  1840,  for  the 
amount  of  this  bill  and  the  other  demands  with 
costs,  the  whole  being  $971 .74;  the  issuing  of 
execution,  and  the  return  thereof  unsatisfied. 
The  plaintiffs  then  aver  that  the  defendant,  at 
the  time  of  the  contracting  of  the  debts  and 
claims  for  which  the  last  mentioned  bill  of  ex- 
change was  given,  was  one  of  the  stockholders 
of  the  Company,  and  that  the  judgment  re- 
mains wholly  unpaid,  by  means  whereof  an 
action  hath  accrued,  etc.,  claiming  $304.75. 
The  fifth  count  is  like  the  last,  with  the  addi- 
tional averment  that  after  the  transactions 
mentioned  in  this  count,  to  wit:  August  26, 
1848,  to  wit:  at,  etc.,  "The  said  the  Rossie 
Galena  Company  became  and  were  dissolved." 
The  last  count  omits  the  formal  statement  of 
the  contracting  of  the  debt  to  Barker,  but  sets 
forth  the  making  of  a  bill  of  exchange  in  all 
respects  like  the  one  mentioned  in  the  two  pre- 
ceding counts,  and  contains  the  other  aver- 
ments respecting  the  indorsement,  acceptance, 
presentment,  non-payment  and  notice  to  the 
Company;  after  which  follows  an  averment, 
"  That  the  said  last  mentioned  bill  of  exchange 
was  given  by  the  said  the  Rossie  Galena  Com- 
pany to  the  said  Sylvan  us  Barker,  for  a  debt 
previously  contracted  by  them,  to  wit:  on, 
etc.,  at,  etc.,  which  debt  has  been  and  remains 
wholly  unpaid  and  unsatisfied;  and  that  the 
defendant,  at  the  time  of  the  contracting  of 
the  debt,  was  one  of  the  stockholders  of  the 
Company."  It  is  likewise  averred  in  this  count 
that  the  Rossie  Galena  Company  was  dissolved 
August  6,  1843. 

To  the  first  three  counts  the  defendant  plead- 
ed nil  debet,  and  a  special  plea  of  the  Statute 
of  Limitations  in  this  form:  "  That  this  suit 
hath  not  been  commenced  against  him,  the 
said  defendant,  within  three  years  next  after 
the  cause  of  action  in  the  said  first,  second  and 
third  counts  in  the  declaration  above  mentioned 
did  accrue,"  concluding  with  a  verification. 

To  the  fourth,  fifth  and  sixth  counts,  the  de- 
fendant interposed  a  demurrer,  and  the  plaint- 
iffs joined. 

4 1 8*]  *The  plaintiffs  demurred  to  the  plea 
of  the  Statute  of  Limitations,  pleaded  to  the 
first  three  counts,  and  the  defendant  joined  in 
demurrer. 

Messrs.  J.  C.  Smith  and  H.  S.  Dodge, 
for  defendant.  1.  The  Statute  2  R.  S.,  298, 
sec.  31,  applies  to  this  case,  and  bars  the  plaint- 
iffs. The  action  is  brought  directly  upon  the 
statute  incorporating  the  Rossie  Galena  Com- 
pany. L.  1837,  p.  446,  sees.  9,  10.  If  the  31st 
section  does  not  apply,  there  is  no  limitation 
whatever  to  actions  of  this  kind.  But  this  is 
strictly  a  statute  liability.  Independently  of 
the  ^  statute,  no  action  whatever  would  lie 
against  the  defendant.  In  Jones  v.  Pope,  1 
Saund.,  37,  it  was  held  that  the  Statute  of  Lim- 
itations of  the  21  James  I.,  ch.  16,  of  which 
our  statute  providing  for  the  six  years'  limita- 
tion is  a  transcript,  did  not  apply,  because  the 
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action  being  debt  for  an  escape  was  founded 
upon  statute  law,  and  so  was  out  of  that  Stat- 
ute of  Limitations.  An  action  on  the  case  for 
this  escape  lay  at  common  law;  but  the  stat- 
ute afforded  a  new  remedy.  In  Pease  v.  How- 
ard, 14  Johns.,  479,  it  was  held  that  the  Stat- 
ute of  Limitations  did  not  apply  to  a  suit  on  a 
judgment  in  a  justice's  court.  The  Legislature, 
in  the  Revised  Statutes,  attempted  to  provide 
for  all  the  cases  omitted.  The  remedy  given 
by  the  statute  under  consideration  is  quite  dif- 
ferent from  any  which  the  common  law  would 
have  given  if  this  had  been  an  unincorporated 
association.  Here  a  suit  is  authorized  against 
a  single  stockholder.  At  common  law  if  one 
member  of  an  association  had  been  prosecuted 
alone,  he  could  have  pleaded  in  abatement  the 
non-joinder  of  the  others.  The  provision  in  2- 
R.  S.,  300,  sec.  44,  shows  the  sense  of  the  Leg- 
islature, that  actions  of  this  description  are 
barred  by  the  provisions  limiting  the  time  of 
commencing  actions  for  penalties  and  forfeit- 
ures; for  it  declares  that  none  of  those  pro- 
visions shall  apply  to  suits  against  directors  or 
stockholders  of  any  moneyed  corporation  to- 
recover  any  penalty  or  forfeiture  imposed  or 
to  enforce  any  liability  created  by  certain  pro- 
visions of  the  Revised  Statutes  therein  referred 
to,  and  it  directs  that  such  suits  may  be  brought 
within  six  years  after  the  discovery  of  the 
facts.  In  Bullard  v.  *BeU,  1  Mason,  [*41J> 
243,  an  action  upon  a  statute  of  the  State  of  N. 
H.,  very  similar  in  its  provisions  to  the  one 
under  consideration,  was  held  not  to  be  barred 
by  the  N.  H.  Statute  of  Limitations,  which  is 
likewise  a  transcript  of  the  English  Statute  of 
James  I.,  on  the  ground  that  the  action  was 
brought  to  enforce  a  statute  liability.  The 
counsel  also  referred  to  Van  Hook  v.  Whitlock, 
2  Edw.  Ch.,  304;  8.  C.,7  Paige,  373,  and  S.  C., 
26  Wend.,  43.  In  the  last  mentioned  case, 
though  Nelson,  Ch.  J.,  was  of  opinion  that  this 
31st  section  had  no  application  to  an  action, 
upon  this  statute,  the  decision  turned  upon  an- 
other point. 

2.  The  demurrer  to  the  fourth,  fifth  and 
sixth  counts  is  well  taken.  These  counts  do 
not  show  any  title  in  the  plaintiffs  to  recover 
in  their  own  names  for  goods  sold  to  the  Rossie 
Galena  Company  by  Sylvanus  Barker.  The  in- 
dorsement of  the  draft  of  the  Rossie  Galena 
Company  upon  B.  Ransom  was  not  an  assign- 
ment of  the  debt  for  which  the  draft  was  given, 
so  as  to  enable  the  plaintiffs,  as  assignees  of  the 
debt,  to  recover  against  the  Company,  or  against 
the  defendant  in  this  cause  for  goods  sold  and 
delivered.  The  plaintiffs  have  no  cause  of  ac- 
tion except  upon  the  draft,  and  upon  that,  only 
against  the  parties  to  it;  and  the  defendant  is 
no  party  to  the  draft.  At  all  events,  no  action 
can  be  maintained  upon  this  demand  for  goods 
sold  without  an  express  promise  by  the  Com- 
pany to  the  plaintiffs,  and  no  such  promise  is 
averred  in  these  counts.  Jessel  v.  Ins.  Co.,  3 
Hill.  88;  Dubois  v.  Doubleday,  9  Wend.,  317. 
The  fourth  and  fifth  counts  do  not  set  out  the 
indebtedness  of  the  Company  to  Barker,  other- 
wise than  by  reference  to  preceding  counts. 
This  is  not  sufficient.  Currie  v.  Henry,  2 
Johns.,  433.  The  last  two  counts  ought  to 
contain  an  averment  that  the  defendant  was  a 
stockholder  of  the  Company  at  the  time  of 
the  drawing  of  the  bills.  One  of  the  counts 
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•contains  averments  that  the  Company  was  dis- 
solved; and  also,  that  an  execution  on  the  judg- 
ment against  the  Company  had  been  returned 
unsatisfied.  These  averments  are  repugnant. 
•One  of  these  facts  alone  would  have  been  suf- 
ficient to  warrant  a  suit  against  a  stockholder, 
and  only  one  should  have  been  averred. 
4  2O*]  *Mr.  G.  Bowman,  for  plaintiffs. 
The  plea  of  the  Statute  of  Limitations  is  be- 
lieved to  have  been  interposed  in  consequence 
of  what  was  said  by  the  Chancellor  in  Van  Hook 
\.Whitlock,  7  Paige,  373.  This  was  obiter  mere- 
ly, and  the  Chancellor's  expression  only  shows 
that  he  was  inclined  to  that  opinion;  and  Nel- 
son, Ch.  J.,  when  the  case  came  before  the 
•Court  for  the  Correction  of  Errors,  was  very 
strongly  against  the  defense.  It  has  never 
been  determined  that  the  provision  of  the  Stat- 
ute of  Limitations  under  consideration  applies 
to  all  actions  which  are  authorized  by  any  stat- 
ute. The  statute  was  intended  to  apply  the 
short  limitation  of  three  years  to  penalties  and 
forfeitures  and  to  demands  in  the  nature  of 
penalties  only;  but  the  liability  now  sought  to 
be  enforced  is  not  of  the  character  of  a  penalty 
or  forfeiture.  It  is  a  debt  not  created  by  the 
statute,  but  actually  due  from  the  defendant 
and  the  other  members  of  the  Corporation ;  and 
the  statute  merely  provides  that  the  associates 
shall  not  be  wholly  exempt  from  personal  lia- 
bility, and  regulates  the  form  of  the  remedy 
Against  them  as  individuals.  The  debt  is  really 
created  by  the  contract  in  which  it  originated. 
The  caption  of  the  article  of  the  Revised  Stat- 
utes containing  this  section,  shows  the  sense 
of  the  Legislature  to  restrict  it  to  penalties  and 
forfeitures.  It  is  "  Of  the  Time  of  Commenc- 
ing Actions  for  Penalties  and  Forfeitures."  2 
R.  S.,  297,  art.  3.  The  term  "party  aggrieved" 
Is  inapplicable  to  one  who  is  merely  a  creditor 
claiming  a  debt.  The  liability  in  question  is 
one  to  which  the  six  years'  limitation  provided 
by  2  R.  S.f  295,  sec.  18,  applies.  That  section 
•embraces  all  actions  of  debt  founded  upon  any 
•contract,  obligation  or  liability;  and  the  Chan- 
teUor,  in  Van  Hook  v.  Whitlock,  8  Paige,  410, 
held  that  it  applied  to  the  liabilities  of  the 
stockholders  of  a  corporation  for  its  debts  un- 
der the  Act  of  incorporation. 

Then  as  to  the  demurrer  to  the  last  three 
•counts.  This  is  not  like  a  case  between  indi- 
viduals, where  one  purchases  goods  and  gives 
negotiable  paper,  which  the  seller  transfers  to 
another.  There  it  may  be  admitted  that  the 
holder  cannot  recover  for  goods  sold.  In  this 
«ase  there  is  a  debt  due  from  the  Company, 
and  that  debt  is  due  and  payable  to  the  plaint 
42 1*]  iff  as  *the  holder  of  the  bill,  and  not  to 
the  original  creditor.  For  the  payment  of  this 
debt  any  person  who  was  a  stockholder  when 
it  was  contracted  is  liable.  These  propositions 
are  undeniable.  To  whom  then  are  the  stock- 
holders liable,  to  the  plaintiffs  to  whom  the 
debt  is  due  or  to  the  original  creditors',  to  whom 
it  is  not  due?  In  MOM  v.  Oakley.  2  Hill,  265, 
the  suit  was  brought  by  a  party  who  was  not 
the  original  creditor,  and  who  made  title  to  the 
debt  only  by  means  of  the  indorsement  to  him 
of  a  promissory  note,  and  the  declaration 
framed  on  such  a  case  was  held  good.  The 
objection  that  a  debt  not  secured  by  com- 
mercial paper  cannot  be  prosecuted  in  the  name 
of  one  to  whom  it  has  bee: 
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formal  one  and  should  not  be  extended.  The 
liabilities  of  the  stockholders  are  in  the  nature 
of  collateral  security  for  the  debt,  and  it  is  well 
settled  that  where  a  creditor  possesses  a  col- 
lateral security  and  transfers  the  debt,  the  as- 
signee is  entitled  to  the  benefit  of  the  security. 
Bk  v.  Throop,  18  Johns.,  505.  It  is  sufficient 
to  aver  that  the  defendant  was  a  stockholder 
when  the  debt  was  contracted.  Moss  v. Oakley, 
before  cited,  and  Judson  v.  Rossie  Galena  Co. 
9  Paige,  598. 

By  the  Court,  Jewett,  J.  By  the  9th  sec- 
tion of  the  statute,  by  which  the  Rossie  Galena 
Company  was  incorporated,  L.  of  1837,  p.  445, 
it  is  enacted  that  "  The  stockholders  of  said 
Corporation  shall  be  jointly  and  severally  per- 
sonally liable  for  the  payment  of  all  debts  or 
demands  contracted  by  the  said  Corporation  or 
their  authorized  agent  or  agents,  and  any  per- 
son having  any  demand  against  the  said  Cor- 
poration may  sue  any  stockholder,  director  or 
directors,  in  any  court  having  cognizance 
thereof,  and  recover  the  same  with  costs. " 

The  defendant  to  the  first,  second  and  third 
counts  in  the  declaration,  has  pleaded  in  bar 
that  the  suit  was  not  commenced  against  him 
within  three  years  next  after  the  cause  of  ac- 
tion in  those  counts  mentioned  accrued.  To 
this  the  plaintiff  has  put  in  a  general  demur- 
rer, to  which  there  is  a  joinder.  The  question, 
then,  is,  whether  the  plea  be  a  good  bar  to  the 
action  set  forth  in  these  counts,  as  there  is  no 
question  raised  as  to  their 'soundness.  [*422 
It  is  insisted,  on  the  part  of  the  defendant, 
that  his  liability  is  purely  one  created  by  and 
that  the  action  is  brought  directly  upon  the 
statute,  and  is,  therefore,  barred  unless  brought 
within  three  years  next  after  the  cause  of  action 
accrued.  The  provisions  of  the  statute  supposed 
to  sustain  the  plea  are  contained  in  2  R.  S., 
298,  sec.  31,  and  are  in  these  words:  "An  ac- 
tion upon  any  statute  made,  or  to  be  made,  for 
any  forfeiture  or  cause,  the  benefit  and  suit 
whereof  is  limited  to  the  party  aggrieved,  or  to 
such  party  and  the  people  of  this  State,  shall 
be  commenced  within  three  years  after  the  of- 
fense committed,  or  the  cause  of  action  ac- 
crued, and  not  after."  This  section  prescribes 
the  same  limitation  to  actions,  upon  any  stat- 
ute, by  the  party  aggrieved,  which  was  pro- 
vided by  the  6th  section  of  the  Act  for  the  Lim- 
itation of  Actions  of  April,  1801,  1  R.  L.,  186. 
and  provides  a  like  limitation  of  three  years  as 
a  bar  to  an  action  upon  any  statute,  for  any 
forfeiture  or  cause,  the  benefit  and  suit  whereof 
is  limited  to  the  party  aggrieved  and  the  peo- 
ple of  this  State.  This  last  provision  is  new, 
being  first  enacted  in  the  Revised  Statutes.  Be- 
fore their  enactment  it  was  held  that  there  was 
no  Statute  of  Limitation  to  an  action  upon  a 
statute  giving  what  was  called  a  quitam  action 
for  a  penalty.  Wilcox  v.  Fitch,  20  Johns.,  472. 
Independently  of  the  provisions  of  the  9th  sec- 
tion of  the  Act  incorporating  the  Rossie  Ga- 
lena Company,  a  creditor  of  such  Company 
could  have  had  no  legal  or  equitable  cause 
of  action  against  any  stockholder,  individual- 
ly, for  a  debt  owing  by  the  Company. 

This  provision  then  comes  within  the  legal 
definition  of  a  remedial  statute.  1  BI.  Com., 
87.  Blackstone  defines  such  statutes  to  be 
those  which  are  "Made  to  supply  such  defects, 
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and  abridge  such  superfluities  in  the  common 
law,  as  arise  either  from  the  general  imperfec- 
tion of  all  human  laws,  from  change  of  time 
and  circumstances,  from  the  mistakes  and  un- 
advised determinations  of  unlearned  (or  even 
learned)  judges,  or  from  any  other  cause  what- 
soever." It  has  a  further  signification,  viz. :  "A 
statute  giving  a  party  a  mode  of  remedy  for  a 
wrong  when  he  had  none  or  a  different  one  be- 
fore. In  giving  a  construction  to  this  class  of 
statutes,  three  points  are  to  be  considered : '  'The 
423*]  *old  law,  the  mischief,  and  the  rem- 
edy; that  is,  how  the  common  law  stood  at  the 
making  of  the  Act;  what  the  mischief  was  for 
which  the  common  law  did  not  provide;  and 
what  remedy  the  Legislature  hath  provided  to 
cure  this  mischief.  And  it  is  the  business  of 
the  judges  so  to  construe  the  Act  as  to  sup- 
press the  mischief  and  advance  the  remedy." 
1  Bl.  Com.,  87.  By  the  common  law,  the  prop- 
erty and  effects  of  the  corporation  only  would 
be  liable  for  the  payment  of  its  debts.  The 
mischief  was  that  individuals,  through  the 
medium  of  a  corporation,  might  engage  in  any 
enterprise,  and  yet  incur  no  responsibility  to 
those  with  whom,  in  the  name  of  the  corpora- 
tion, they  might  contract,  or  to  whom  they 
might  become  indebted,  beyond  the  funds  or 
effects  advanced  as  capital  to  such  corpora- 
tion; and  in  the  event  that  such  enterprise  or 
business  proved  successful,  they  could  enjoy 
the  profits  of  it  to  the  full  limit  of  the  gains  ; 
but  if  it  proved  adverse,  however  recklessly  it 
had  been  conducted,  the  loss  fell  upon  those 
who  had  confidingly  given  credit  to  it.  No 
remedy  remained  to  the  creditors  beyond  shar- 
ing in  the  wasted  remnant  of  effects  which  the 
legal  being  might  have  on  hand.  In  effect, 
the  law  organized  a  partnership  of  individuals 
in  the  shape  of  a  corporation,  who  could,  with- 
out limitation,  enjoy  the  profits  of  the  business 
engaged  in  without  incurring  the  hazard  of  any 
loss  beyond  the  funds  contributed  as  capital. 
To  remedy  this  mischief  the  Legislature, in  the 
creation  of  this  Company,  deemed  it  fit  and 
proper  to  provide  that  the  stockholders  should 
be  jointly  and  severally  personally  liable  for 
the  payment  of  all  debts  or  demands  contracted 
by  it  while  they  were  stockholders ;  and  ac- 
cordingly declared  that  any  person  having  a 
demand  against  such  Corporation  might  sue 
any  stockholder,  and  recover  the  same  with 
costs,  after  judgment  and  an  execution  re- 
turned unsatisfied  against  the  Corporation,  or 
after  the  Corporation  had  been  dissolved.  The 
question  then  recurs,  is  this  action  founded 
upon  any  statute  for  any  cause.the  benefit  and 
suit  whereof  is  limited  to  the  party  aggrieved? 
Nothing  can  be  clearer  to  my  mind,  than  that 
it  is.  Without  the  provision  of  the  statute, 
there  is  no  legal  liability,  no  cause  of  action 
against  the  defendant,  assuming  him  to  have 
484*]  been  a  stockholder  at  the  *time  the  debt 
was  contracted.  If  I  am  not  mistaken  in  this 
construction,  it  follows  as  a  consequence,  that 
such  action  is  barred  after  three  years,  by  the 
express  enactment  of  the  Legislature  above  re- 
ferred to.  Van  Hook  v.  Whitlock,  2  Edw.  Ch., 
804;  8.  C.,1  Paige,  373.  I  am  aware  that  in 
that  case,  when  on  appeal  from  chancery,  in 
the  Court  for  the  Correction  of  Errors,  26 
Wend.,  43,  the  late  Ch.  J.  Nelson  expressed 
an  unqualified  dissent  from  the  construction 
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given  the  statute  under  consideration;  but  I 
am  persuaded  that  the  learned  Chief  Justice 
was  led  to  the  observations  which  he  made  in 
regard  to  it,  by  seeing  or  supposing  he  saw,  in 
that  construction,  evils  that  could  not  be  en- 
dured. If  such  apprehensions  were  well 
founded,  in  my  judgment  the  remedy  is  not 
with  the  court,  whose  duty,  I  need  not  in 
this  place  suggest,  is  to  declare,  not  to  make 
law.  It  is  proper,  perhaps,  for  me  to  say,  that 
this  question  was  not  directly  in  issue  or  ma- 
terial to  the  decision  of  the  case  of  Van  Hook 
v.  Whitlock.  I  have  referred  to  the  opinions 
given  upon  the  construction  of  the  clause  of 
the  statute  in  question,  as  expressed  by  em- 
inent judges  and  entitled  to  high  considera- 
tion, although  perhaps,  strictly,  they  may  be 
regarded  as  obiter.  I  am  of  opinion  that  the 
plea  setting  up  the  Statute  of  Limitations  to 
the  first  three  counts  is  well  pleaded,  and  that 
the  defendant  is  entitled  to  judgment  on  the 
demurrer  to  that  plea. 

The  defendant  has  demurred  to  the  fourth, 
fifth  and  sixth  counts  of  the  declaration, on  the 
ground  that  they  do  not  show  any  title  in  the 
plaintiffs  to  recover  in  their  names  against  the 
defendant  for  goods  sold  to  the  Rossie  Galena 
Company  by  Barker.  That  is  not  necessary  in 
this  action.  All  that  is  requisite  here  is,  that 
the  declaration  should  set  forth  a  good  legal 
demand  due  to  the  plaintiffs  from  the  Rossie 
Galena  Company  that  the  defendant  was  a 
stockholder  in  the  Company  at  the  time  of  the 
contracting  of  the  debt  constituting  the  de- 
mand, and  that  before  the  commencement  of 
the  suit  the  plaintiffs  had  recovered  judgment 
against  the  Company  and  issued  execution 
thereon  and  which  had  been  returned  unsatis- 
fied,orthat  the  Corporation  had  been  dissolved. 
These  averments  being  made  and  proved  on 
the  trial,  the  provisions  of  the  *9thsec-[*425 
tion  of  the  Act  cast  a  legal  liability  upon  the 
defendant  for  the  payment  of  the  demand. 
The  debt  must  be  due  to  the  plaintiff  from  the 
Company,  not  from  the  defendant.  Moss  v. 
Oakley,  2  Hill,  265  ;  Moss  v.  M'Cullough,  5 
Id.,  181. 

Assuming,  as  the  defendant's  counsel  insists, 
that  the  indorsement  to  the  plaintiffs  of  the 
draft  drawn  by  the  Corporation  on  Ransom, 
payable  to  the  order  of  Barker,  for  the  debt 
due  to  him  from  the  Corporation,  did  not  at 
law  transfer  the  debt  for  which  the  draft  was 
given  so  as  to  enable  the  plaintiffs  as  assignees 
to  recover  in  their  own  names  against  the  Com- 
pany for  goods  sold,  nevertheless,  if  the  draft 
was  made  upon  the  consideration  of  goods  pre- 
viously sold,  and  was  transferred  for  value, 
and  was  a  valid  demand  against  the  Company 
(it  being  negotiable  in  terms),  I  am  unable  to 
discover  any  objection  to  the  plaintiffs  being 
deemed  creditors  of  the  Company  for  such  debt 
upon  such  draft,  or  any  reason  why  the  Com 
pany  must  not  be  considered  as  having  con- 
tracted a  demand  which  the  plaintiffs  show  a 
legal  right  to  recover.  The  plaintiffs,  as  hold- 
ers of  the  draf  t.certainly  have  a  demand  against 
the  Company,  and  the  statute  does  not  limit 
the  liability  of  the  stockholder  to  the  party  who 
was  the  creditor  when  the  demand  was  origi- 
nally contracted.  The  provision  extends  to  all 
and  every  person  who  subsequently  acquires 
title  to  such  demand. 

DENIO  1. 


1845 


FREELAND  v.  MCCULLOUGH. 


425 


It  is,  however,  objected  that  the  fourth  and 
fifth  counts  do  not  set  forth  the  indebtedness 
of  the  Rossie  Galena  Company  to  Barker,  nor 
the  consideration  of  such  indebtedness  with 
sufficient  certainty.  In  the  third  count,  such 
indebtedness  and  consideration  are  particular- 
ly set  forth  as  inducement  to  the  promise  of 
the  Company;  and  then  these  counts  which 
immediately  follow  contain  an  averment  that 
the  Company  "were  justly  indebted  to  the  said 
Sylvanus  Barker  hereinbefore  named  in  cer- 
tain other  large  sums  of  money,  to  wit,  in  the 
same  respective  amounts  and  for  the  same  re- 
spective consideration  in  the  last  preceding 
count  of  this  declaration  set  forth  ;  and  being 
so  indebted,"  etc.  I  am  of  opinion  that  this 
statement  is  sufficiently  certain,  and  that  such 
reference  to  a  preceding  count  is  admissible 
according  to  the  rules  or  pleading.  The  coun- 
426*]  sel  for  the  *def  endant  has  made  a  point, 
that  the  counts  now  under  examination  should 
contain  an  averment  that  the  defendant  was  a 
stockholder  of  the  Company  at  the  time  when 
the  drafts  were  made.  The  averment  actually 
made  in  these  counts  is,  that  "  at  the  time  of 
the  contracting  of  the  debts  and  claims  for 
which  the  said  last  mentioned  bill  of  exchange 
was  given,  to  wit :  on,  etc.,  at.  etc.,  the  said 
defendant  was  one  of  the  stockholders  of  said 
Company."  I  think  the  objection  in  this  par- 
ticular cannot  be  sustained.  The  debt  for 
which  the  draft  is  alleged  in  each  of  these 
counts  to  have  been  made,  is  averred,  though 
under  a  videlicet,  to  have  been  contracted  April 
27,  1839,  and  the  draft  is  alleged  to  have  been 
drawn  afterwards,  May  4,  in  the  same  year. 
At  the  time  of  drawing  the  draft  the  defendant 
may  have  ceased  to  be  a  stockholder  ;  yet,  un- 
der a  liberal  and  beneficial  construction  of  the 
provisions  of  the  statute  (which  courts  are 
bound  to  extend  to  all  statutes  remedial  in  their 
object),  I  am  of  opinion  that  the  averment  that 
the  defendant  was  a  stockholder  at  the  time 
the  debt  was  contracted,  for  which  the  draft 
was  made,  is  sufficient.  The  debt  arising  upon 
the  sale  of  the  goods  by  Barker  to  the  Compa- 
ny was  not  paid  or  extinguished  by  the  draft ; 
and  although  the  plaintiffs  could  not  in  their 
own  names  at  law  recover  against  the  Compa- 
ny upon  the  original  consideration,  for  goods 
sold  by  Barker,  without  an  assignment  of  it 
and  an  express  promise  to  pay,  by  the  Compa- 
ny made  to  them,  yet  the  draft  was  negotiable, 
and  upon  that  they  could  recover  against  the 
Company  ;  and  the  debt  or  demand  for  the 
goods  sold  remained  unpaid — not  discharged 
or  canceled  until  the  draft  should  be  paid.  By 
the  construction  given  to  the  9th  section  of  the 
Act  incorporating  the  Rossie  Lead  Mining  Com- 
pany, in  Mow  v.  Oakley,  2  Hill,  265,  the  suit 
against  stockholders  must  be  brought  against 
those  who  were  such  when  the  debt  was  con- 
tracted. This  being  the  law,  it  seems  to  me 
that  when  we  find  that  the  debt  was  contract- 
ed at  a  time  anterior  to  the  making  of  negotia- 
ble paper  given  for  such  debt,  the  averment 
that  the  defendant  was  a  stockholder  at  the 
former  period  is  the  only  one  proper  to  be  made 
in  the  case.  The  plaintiffs  own  and  are  enti- 
427*]  tied  *to  recover  the  debt,  not  indeed  as 
for  goods  sold,  but  upon  the  evidence  of  such 
debt  in  the  shape  of  negotiable  paper,  and  that 
the  defendant  was  a  stockholder  when  that 
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debt  was  contracted.  Suppose  Barker  had  not 
transferred  the  draft,  was  still  the  owner,  and 
had  sued  as  the  plaintiffs  have,  upon  the  draft 
merely,  having  no  counts  under  which  he  could 
recover  for  goods  sold,  could  there  be  any  well 
founded  objection  to  an  averment  that  the  Com- 
pany owed  him  April  27,  1839  for  goods  sold; 
and  that  the  draft  was  made  for  that  demand, 
not  in  payment  or  satisfaction  until  paid,  so  as 
to  charge  the  defendant  with  a  liability  to  pay, 
on  the  ground  that  he  was  a  stockholder  when 
the  debt  was  contracted  ?  I  think  not  ;  and 
if  not,  it  seems  to  me  that  the  conclusion  at 
which  I  have  arrived,  that  the  plaintiffs  may 
aver  and  show  that  fact  in  order  to  establish 
the  defendant's  liability  under  the  statute  to 
them  for  that  demand,  is  sound.  It  does  not 
follow  that  the  plaintiffs  must  be  in  a  situation 
to  recover  against  the  Company  upon  the  evi- 
dence, which  would  be  required  to  recover  upon 
the  original  promise,  express  or  implied,  in 
order  to  charge  the  defendant.  All  that  is  req- 
uisite is,  that  they  should  set  up  a  demand 
due  to  them.contracted  by  the  Company  when 
the  defendant  was  a  stockholder,  which  they 
can  recover  against  the  Company  ;  that  they 
have  once  recovered  a  judgment  against  the 
Company,  and  had  execution  which  has  been 
returned  unsatisfied.  This  they  have  averred; 
and  if  true,  they  are  in  my  opinion  entitled  to 
recover  their  debt. 

An  objection  is  made  to  the  last  count,  that 
the  averment  of  a  recovery  of  judgment  and  a 
return  of  an  execution  thereon  unsatisfied  in 
1840,  and  that  afterwards,  in  August,  1843, the 
Company  were  dissolved,  are  inconsistent  and 
repugnant  to  each  other,  and  that  this  count 
is,  therefore,  bad.  Mr.  Chitty,  1  Chit.  PI.,  2d 
Am.  ed.,  231,  says  :  "If,  however,  the  matter 
unnecessarily  stated.be  wholly  foreign  and  im- 
pertinent to  the  cause,  so  that  no  allegation 
whatever  on  the  subject  was  necessary,  it  will 
be  rejected  as  surplusage,  and  it  need  not  be 
proved,  nor  will  it  vitiate,  it  being  a  maxim, 
that  utile  per  inutile  non  vitiatur;  except  when, 
by  this  unnecessary  allegation  the  plaintiff 
shows  *that  he  has  no  cause  of  ac-  [*428 
tion;"  and  again,  at  page  232:  "So  though 
the  superfluous  allegation  be  repugnant  to  what 
was  before  alleged,  it  is  void  and  will  be  reject- 
ed, and  whatever  is  redundant  and  which  need 
not  have  been  put  into  the  sentence,  and  con- 
tradicting what  was  before  alleged,  will  not  in 
general  vitiate  the  pleading."  The  objection 
should  have  been,  I  think,  for  duplicity,  rath- 
er than  for  repugnancy.  The  statute,  sec.  10, 
made  it  necessary  for  the  plaintiffs  to  show  be- 
fore they  commenced  this  suit.either  that  they 
had  obtained  judgment  against  the  Corporation 
upon  their  demand,  and  had  had  execution 
thereon,  which  had  been  returned  unsatisfied 
in  whole  or  in  part,  or  that  said  Corporation 
had  been  dissolved.  The  count  avers  both 
judgment  and  execution, and  dissolution  of  the 
Corporation,  either  of  which  would  of  itself, 
independent  of  the  other.constitute  a  sufficient 
ground  of  action  in  that  particular.  The  rea- 
son of  the  rule  requiring  a  pleading  to  be  sin- 
gle, is  that  it  would  be  unnecessary  and  vexa- 
tious to  put  the  opposite  party  to  litigate  and 
prove  two  points,  when  one  would  be  sufficient 
to  establish  the  matter  in  issue.  1  Chit.  PI., 
230.  But  however  this  may  be,  this  demurrt-r 
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is  put  in  to  three  counts,  and  the  rule  is,  if  one 
is  good  the  plaintiff  must  have  judgment. 
Here  two  of  them  are  held  to  be  good.  Mum- 
ford  v.  Fitzhugh,  18  Johns.,  457  ;  Brown  v. 
Stebbin»,  4  Hill,  154;  Whitney  v.  Crosby,  3  Cai., 
#9;  Gidney  v.  Blake,  11  Johns.,  54;  Martin  v. 
William*,  13  Id.,  264;  Monellv.  Golden,  Id., 395. 

The  defendant  must  have  judgment  on  the 
demurrer  to  the  plea  of  the  Statute  of  Limita 
tions  to  the  first,  second  and  third  counts,  and 
the  plaintiff  must  have  judgment  on  the  de- 
murrer to  the  fourth,  fifth  and  sixth  counts  of 
the  declaration.  Each  party  has  leave  to  amend 
on  the  usual  terms. 

Judgment  accordingly. 

Reversed— 3  Denio,  589,  n. 

Overruled— 1  N.  Y.,  75 ;  49  Am.  Dec.,  308 ;  21  How. 
Pr.,  367. 

Cited  in— 2  N.  Y.,  467 ;  29  Hun.  545 ;  3  Barb.,  187 ;  13 
Abb.  Pr.,  234 ;  1  Rob.,  401 ;  2  Sweeny,  141,  143,  147 : 
40  N.  J.  L.,  55. 


429*]    *LADOW  AND  CHADSEY 
GROOM. 

Appeal  from  Common  Pleas — Practice. 

Where  a  party,  intending  to  appeal  to  the  C.  P. 
from  a  judgment  of  a  justice  of  the  peace,  procured 
the  allowance  of  an  appeal  to  be  indorsed  by  a 
proper  officer  upon  a  paper  purporting  to  be  an 
affidavit,  and  served  the  same  upon  the  justice  who 
rendered  the  judgment,  complying  at  the  same  time 
with  the  other  requirements  of  the  Statute  Re- 
specting Appeals;  but  the  jurat  to  the  affidavit 
was  not  subscribed  by  any  officer ;  held,  that  no  ap- 
peal was  perfected. 

Citations— 2  R.  S.,  258,  sees.  187-191 ;  259,  sec.  193 ; 
262,  sec.  208  ;  284,  sec.  49. 

ERROR  to  the  Saratoga  C.  P.  Groom  sued 
Ladow  and  Chadsey  in  a  justice's  court, 
and  declared  in  substance  that  the  defendant, 
Chadsey,  had  theretofore  sued  the  plaintiff  be- 
fore the  defendant,  Ladow,  as  a  justice  of  the 
peace,  and  that  an  issue  of  fact  having  been 
joined,  the  plaintiff  recovered  on  the  trial  above 
$25  damages,  besides  costs;  that  within  ten 
•days  thereafter  the  defendant  in  that  judg- 
ment, the  plaintiff  in  this  suit,  presented  to  a 
Supreme  Court  Commissioner  an  affidavit  for 
the  allowance  of  an  appeal,  and  that  an  appeal 
was  accordingly  allowed  and  the  allowance  in- 
dorsed on  the  affidavit,  and  that  within  thirty 
days  after  the  rendering  of  the  judgment  the 
plaintiff  served  the  affidavit  and  allowance  of 
appeal  upon  the  defendant,  Ladow,  and  at  the 
same  time  delivered  to  him  the  bond  required 
by  law  on  making  an  appeal,  which  the  de 
fendant,  L.,  as  such  justice,  certified  to  be  suf- 
ficient, and  that  he  also  paid  to  him  the  sum 
allowed  for  making  the  return  to  the  appeal 
and  the  costs  of  the  suit;  and  that  afterwards 
the  defendant,  Ladow,  on  the  application  of 
Chadsey,  the  other  defendant  (disregarding  the 
appeal)  issued  an  execution  on  the  judgment, 
by  virtue  of  which  the  plaintiff's  property  was 
sold  by  a  constable,  whereby  the  plaintiff  sus- 
tained damage  and  his  credit  was  impaired  and 
lost.  The  defendants  pleaded  the  general  issue 
and  gave  notice  of  special  matter;  and  upon 
the  trial  before  the  justice  the  plaintiff  recov- 
ered against  the  defendants  $30  damages,  be- 
sides costs;  and  the  defendants  appealed  to  the 
C.  P. 
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On  the  trial  in  the  C.  P.  the  plaintiff  proved 
the  judgment  and  execution  mentioned  in  the 
declaration,  the  judgment  *having  [*43O 
been  rendered  July  26,  and  the  execution  is- 
sued October  28,  1848.  and  that  the  plaintiff's 
property  had  been  sold  on  the  execution,  which 
was  delivered  to  the  officer  by  the  defendant, 
Chadsey,  and  that  the  damages  and  costs  re- 
covered against  the  plaintiff  had  been  paid  by 
the  constable  to  the  parties  entitled  thereto.  A 
witness  on  the  part  of  the  plaintiff  then  proved 
that  within  the  time  allowed  by  law  a  paper 
purporting  to  be  an  affidavit  and  an  appeal 
bond  had  been  delivered  by  the  plaintiff  to  the 
defendant,  Ladow,  who  had  certified  to  the  suf- 
ficiency of  the  sureties,  and  that  the  costs  and 
fee  for  making  the  return  had  been  likewise 
paid  to  Ladow,  who  promised  to  make  a  re- 
turn. The  affidavit,  which  was  produced,  was 
signed  by  the  plaintiff,  but  lacked  the  signa- 
ture of  the  officer  to  the  jurat.  An  allowance 
of  the  appeal  was,  however,  indorsed  upon  it 
by  a  Supreme  Court  Commissioner.  The  de- 
fendants moved  for  a  nonsuit  on  the  ground 
that  it  did  not  appear  that  the  paper  called  an 
affidavit  had  been  sworn  to;  and  that  no  affida- 
vit had  in  fact  been  presented  to  the  commis- 
sioner who  allowed  the  appeal,  or  been  served 
upon  Ladow,  the  justice  from  whose  judgment 
the  appeal  was  intended  to  be  taken.  The  court 
refused  to  nonsuit  the  plaintiff,  but  held  that 
upon  the  facts  proved  he  was  entitled  to  recov- 
er and  so  instructed  the  jury,  who  found  a  ver- 
dict for  the  plaintiff,  and  the  defendants'  coun- 
sel excepted.  A  bill  of  exceptions  was  duly 
signed. 

Mr.  G.  G.  Scott,  for  plaintiffs  in  error,  re- 
ferred to  2  R.  S.,  284,  sec.  50;  3  Cai.,  128:  5 
Hill,  562;  18  Wend.,  598;  6  Id.,  550;  11  Id., 
174. 

Messrs.  Ellis  and  Billiard,  for  defendant 
in  error,  cited  2  Cow.,  506. 

By  the  Court,  Beardsley,  /.  The  declara- 
tion proceeds  upon  the  assumption  that  the  ex- 
ecution was  illegal,  having  been  issued  after 
an  appeal  from  the  judgment  had  been  duly 
taken  to  the  Court  of  C.  P.  One  party  urges 
that  the  appeal  was  legally  made,  which  is  de- 
nied by  the  other;  and  this  is  the  only  point  to 
be  decided. 

*When  an  appeal  has  been  duly  [*431 
made,  all  proceedings  on  the  judgment  before 
the  justice  are  to  be  suspended,  and  nothing 
can  lawfully  be  done  thereupon  until  said  ap- 
peal shall  be  dismissed  or  discontinued.  2  R. 
S.,  p.  259,  sec.  192;  p.  262,  sec.  208.  This  ap- 
peal had  not  been  dismissed  or  discontinued; 
and  if  it  was  legally  made,  the  execution  was 
unauthorized  and  affords  no  protection  to  the 
justice  or  the  party. 

A  person  who  would  appeal  from  a  justice's 
judgment  must  make  an  affidavit  upon  which 
an  allowance  of  such  appeal  is  to  be  indorsed. 
These  are  to  be  served  on  the  justice,  and  "no 
appeal  shall  be  valid  or  have  any  effect  un- 
less," among  other  things,  "the  party  intend- 
ing to  appeal  shall  serve  the  affidavit  and  al- 
lowance of  appeal"  on  the  justice.  2  R.  S., 
258,  sees.  187-191. 

A  paper  purporting  to  be  such  affidavit  was 
served,  but  I  think  it  cannot  be  regarded  as  an 
affidavit.  It  does  not  appear  to  have  been 

DENIO  1. 


1845 


GKOFP  v.  GRISWOLD. 


431 


sworn  to.  It  has  a  jurat,  but  it  Is  not  sub- 
scribed by  anyone,  and  no  proof  was  given  on 
the  trial  that  the  affidavit  had  in  fact  been  made 
by  the  appellant.  This  paper  was  not  an  affi- 
davit :  it  lacked  vitality.  It  was  indispensable 
that  it  should  appear  to  have  been  duly  made 
and  taken  before  a  competent  officer.  2  R.  S., 
284.  sec.  49. 

The  allowance  of  the  appeal  was  well  enough 
in  form;  but  that  could  not  dispense  with  the 
necessity  of  an  affidavit.  Both  were  necessary 
to  make  the  appeal  valid,  or  to  give  to  it  "any 
effect"  whatever.  Nothing  which  was  done  by 
the  commissioner  who  allowed  the  appeal,  or 
by  the  justice,  could  make  the  appeal  legal 
without  complying  substantially  with  the  re- 
quirements of  the  statute. 

As  the  appeal  was  inoperative  on  the  ground 
stated,  there  was  nothing  to  prevent  the  issu- 
ing of  an  execution  on  the  judgment;  and  the 
execution  was  a  complete  justification  to  the 
defendants.  No  cause  of  action  was,  therefore, 
shown  on  the  trial;  and  the  C.  P.  erred  in  re- 
fusing the  motion  for  a  nonsuit,  and  in  in- 
structing the  jury  that  the  plaintiff  was  entitled 
to  recover. 

Judgment  reversed. 

Cited  in-2N.  Y.,  467. 
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*GROFF 

v. 
GRISWOLD  &  CORNING. 


Justice  Court — Declaration  on  a  Judgment — Re- 
turn to  Certiorari — Identity  of  Judgment — 
Jurisdiction,  when  Shown. 

In  an  action  in  a  justice's  court  on  a  judgment,  a 
declaration  stating:  that  the  plaintiff  claims  to  re- 
cover on  a  former  Judgment,  identifying  it,  is  suf- 
ficient, unless  the  defendant  objects  by  demurrer. 

The  return  of  a  justice  to  a  certiorari,  stated  that 
the  plaintiff  "declared  on  a  judgment  rendered  be- 
fore me  on"  a  day  named,  "in  favor  of  the  plaintiff, 
and  against  the  defendants,  for"  a  sum  of  debt  and 
costs  mentioned,  without  any  further  statement  of 
the  proceedings  in  the  suit  in  which  such  judgment 
was  obtained :  held  (the  question  arising  in  a  case 
where  the  defendant  did  not  appear  before  the  jus- 
tice or  object)  that  the  declaration  was  sufficient. 

Where,  in  a  suit  before  a  justice,  the  plaintiff,  to 
prove  a  judgment  rendered  before  the  same  justice, 
introduced  his  docket ;  held  that  the  same  was  suf- 
ficient evidence  without  proof  of  its  identity  or  of 
the  official  character  of  the  justice. 

Where  a  Justice's  docket,  given  In  evidence  to 
prove  a  judgment,  stated  the  Issuing  and  personal 
service  of  a  summons  on  a  day  named,  and  that  on 
a  subsequent  day  specified,  which  was  six  days 
after  the  service  of  the  summons,  the  plaintiff  ap- 
peared and  declared,  and  that  judgment  was  ren- 
dered, but  it  was  not  otherwise  stated  on  what  day 
the  summons  was  returnable :  held,  that  the  docket 
sufficiently  showed  jurisdiction  to  have  been  ob- 
tained in  the  suit. 

Citations— 9  Cow.,  28 ;  2  R.  8.,  268,  sec.  243 ;  3  Cai., 
152,  187,  219 ;  3  Johns.,  436 ;  9  Johns.,  366 ;  2  Cow.,  437  : 
12  Johns..  347;  3  Wend.,  492;  10  Johns.,  104.  247;  13 
Wend..  M.  403 ;  1  Hill,  61.  69 ;  2  Hill.  504, 517  ;  3  Hill, 
187,  609  ;  6  Hill,  80.  431 ;  2  R.  S..  424.  sees.  4,  7,  8  ;  601, 
sec.  60;  5  Wend.,  274;  12  Wend..  473. 

TERROR  to  the  OnondagaC.  P.  Groff.ln  July, 
-U  1844,  sued  Griswold  &  Corning  before  a 
justice  of  the  peace,  and  on  the  return  of  the 
summons  declared  on  a  former  judgment  in 
his  favor,  rendered  before  the  same  justice 
against  the  defendants,  for  $42.04  of  debt,  84 
cents  damages  and  $1.06  costs.  The  defend- 
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ants  did  not  appear.  The  plaintiff,  to  prove  his 
case,  produced  the  docket  of  the  justice  ;  and 
a  witness  sworn  on  his  behalf,  testified  to  the 
official  character  of  the  justice,  and  that  the 
book  produced  was  his  docket.  The  docket 
was  received  in  evidence,  and  contained  an 
entry  in  the  following  words: 
"DANIEL  GROFF  "I 

V. 

ADDISON  C.  GRISWOLD  &  f 

RICHARD  S.  CORNENG.    J 

June  15th,  sum's;  15  pers.  serv'd  by  S.  Ken- 
yon.const, ;  21.  pl'ff  appears,  declared  on  judg- 
ment rendered  by  John  H.  Johnson,  May  10th 
1844,  $42.04.  J.  R.  Anderson  *sworn.  [*433 
and  judgment  for  pl'ff.  Debt  $42.04;  damages 
34  cents,  costs  $1.06.  June  21,  1844,  judg't 
$43.44." 

The  justice's  return  stated  that  the  foregoing 
was  the  only  evidence  given  on  the  trial,  and 
that  he  rendered  a  judgment  for  the  plaintiff 
for  the  amount  of  the  former  judgment  and  the 
costs  of  this  second  suit. 

The  defendants  prosecuted  a  certiorari  from 
the  Onondaga  C.  P. ,  which  court  reversed  the 
judgment  of  the  justice,  on  the  ground,  as 
stated  in  the  record  in  that  court,  "that  the 
justice  had  manifestly  erred  in  giving  judg- 
ment, etc.,  because  the  facts  as  proved  before 
him  required  of  him  a  judgment  in  favor  of" 
the  defendants  and  not  in  favor  of  the  plaint- 
iff. 

The  plaintiff  brought  error  to  this  court. 

Messrs.  Forbes  and  Sheldon,  for  plaintiff 
in  error. 

Mr.  A.  C.  Griswold,  for  defendants  in  er- 
ror. 

By  the  Court,  Jewett,  J.  The  declaration 
before  the  justice  is  objected  to  as  insufficient, 
on  the  ground  that  it  did  not  contain  enough 
to  show  that  the  justice  had  jurisdiction  of  the 
person  and  subiect  matter  of  the  suit  in  which 
he  rendered  judgment.  The  return  of  the  jus- 
tice states  that  the  plaintiff  before  him  appeared 
and  "declared  on  a  judgment  rendered  before 
me  on  the  21st  day  of  June,  1844,  in  favor  of 
said  plaintiff  and  against  said  defendants,  for 
debt  $42.04,  damages  34  cents,  costs  $1.06."  I 
think  such  a  declaration  upon  a  judgment  be- 
fore the  same  justice  is  sufficient, both  in  form 
and  substance.  Smith  v.  Mumford,  9  Cow,  26; 
2  R.  S.,  268,  sec.  243.  The  statute  provides  that 
"When  the  pleadings  are  made  orally  a  con- 
cise statement  of  the  declaration  of  the  plaint- 
iff, the  plea  of  the  defendant, the  further  plead- 
ings of  the  parties.if  any, and  the  issue  joined," 
shall  be  entered  in  the  book  of  the  justice. 
There  is  no  other  evidence  required  to  be  pre- 
served of  the  contents  of  the  declaration  than 
what  is  contained  in  the  docket.  It  is  not  nec- 
essary to  present  anything  by  way  of  a  decla- 
ration, beyond  a  simple  statement  that  the 
plaintiff  claims  *to  recover  upon  a  judg-  [*434 
incut,  identifying  it,  unless  the  defendant 
makes  his  objection  for  want  of  form  or  sub- 
stance by  demurrer.  Pleadings  less  perfect  and 
quite  as  brief  as  the  declaration  in  this  case, 
for  more  than  forty  years  have  been,  nearly 
uniformly,  held  sufficient  in  a  justice's  court, 
unless  greater  accuracy  has  been  insisted  on  by 
the  parties  while  before  the  justice.  Thus,  in 
the  case  of  Petrie  v.  Woodicorth,  3  Cai.,  219,  a 
54  849 
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declaration  "  for  damages,  on  account  of  the 
defendant's  not  fulfilling  a  contract  for  a  cer- 
tain lot  of  lease  land,  lying  in  German  Flats," 
was  held  good.  The  same  principle  is  recog- 
nized in  McNiel  v.  Scoffield,$  Johns., 486;  Bow- 
ditch  v.  Salisbury,  9  Id.,  866;  Key  tier  v.  Shafer, 
2  Cow.,487;  Canfield  v.  Monger,  12  Johns.,847; 
Stolp  v.  Van  Cortland,  8  Wend.,  492  ;  King  v. 
Fuller,  8  Cai.,  152;  Hasbrouck  v.  Weaver,  10 
Johns.,  247;  EM  v.  Smith.  8  Cai.,  187;  Fitch 
v.  Miller,  13  Wend.,  66  ;  Civill  v.  Wright,  Id., 
408;  Whitney  v.  Crim,  1  Hill,  61;  Westv.  Stan- 
ley, Id.,  69;  Chamberlin  v.  Orates,  2  Id.,  604  ; 
and  in  8  Hill,  187,  609.  In  Young  v.  Rummell, 
5  Hill,  60,  the  declaration  was  "for  moneys 
due  on  contract  (lost  by  fire),  damages  for  non- 
performance  of  contract,  services  rendered, 
money  paid,  goods  sold  and  delivered  ;"  held 
good.  I  cannot  see  that  there  is  any  distinction 
in  the  principle  applicable  to  the  declaration, 
whether  it  count  upon  a  judgment  recovered 
before  a  justice  or  upon  any  other  cause  of  ac- 
tion. The  rules  of  pleading  require  that  all 
declarations  should  be  good,  as  well  in  form  as 
in  substance  ;  but  many  defects  both  substan- 
tial and  formal  have  been  overlooked  even  in 
this  court,  after  judgment  and  when  not  ob- 
jected to  by  demurrer.  2  R.  S.,  601,  sec.  60  ; 
Id.,  424,  sees.  4,  7,  8.  And  in  justice's  courts, 
pleadings  having  no  claim  to  form,  and  very 
little  to  substance,  have,  in  almost  every  in- 
stance where  the  question  has  been  made, been 
held  good  by  this  court.  The  reason  for  such 
liberality  is  well  given  by  the  court  in  Pintard 
v.  Tackington,  10  Johns.,  104.  "We have  never 
required  any  technical  nicety  or  form  in  plead- 
ings in  the  justice's  court ;  because  the  plead- 
ings are  usually  by  parol  and  managed  by  the 
parties  without  the  aid  of  counsel."  The  same 
435*]  reason  *was  given  \nMusierv.  Trump- 
bour,  5  Wend.,  274.  Besides.this  court  has  held 
declarations  upon  judgments  rendered  by  a  jus- 
tice of  the  peace  to  be  good  which  were  sub- 
stantially like  the  one  under  examination.  Smith 
v.  Mumford,  9  Cow.,  26;  Stiles  v.  Stewart,  12 
Wend. ,  473.  These  cases.like  the  one  I  am  con- 
sidering, were  after  judgment.where  no  objec- 
tion had  been  taken  before  the  justice. 

The  next  point  made  by  the  defendants  in  er- 
ror is,  that  the  evidence  did  not  support  the 
declaration.  In  the  first  place,  it  is  said  not  to 
have  been  proved  by  the  docket  of  the  justice 
that  the  judgment  declared  on,  was  rendered 
June  21,  1844.  This  portion  seems  to  me  un- 
supported by  the  facts.  Several  dates  are  men- 
tioned in  the  docket,  and  it  concludes  "  June 
21st,  1844.  Judg't.  $43.44."  I  am  unable  to  dis- 
cover the  uncertainty  supposed  to  exist.  There 
is  no  difficulty  in  reading  from  the  docket  that 
the  summons  was  issued  June  15,  1844,  that  it 
was  personally  served  on  that  day,  and  that  on 
the  21st  day  of  June  the  plaintiff  appeared, 
declared,  had  a  trial  and  obtained  a  judgment. 
The  Statute  2  R.  S.,  268,  sec.  243,  does  not  re- 
quire the  justice  to  make  any  entries  at  the 
time  when  process  is  made  returnable.  I  think 
the  fair  and  reasonable  intendmentis,  that  the 
summons  was  returnable  on  the  21st  day  of 
June,  the  day  on  which  the  docket  showed  the 
plaintiff  appeared,  and  the  earliest  day  it  could 
have  regularly  been  made  returnable.except  in 
a  case  of  a  short  summons. 

It  is  insisted  in  the  next  place  that  the  docket 
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was  not  sufficiently  proved.  And  it  is  said  that 
proof  ought  to  have  been  given  that  the  entry 
was  in  the  handwriting  of  the  justice.  "  The 
docket  of  a  justice  Is  evidence  per  se,  when  the 
cause  is  before  himself ;  just  as  would  be  an 
original  record  in  a  court  to  which  it  belongs." 
Smith  v.  Frost,  5  Hill,  431.  The  evidence  given 
of  the  fact  that  the  magistrate  was  such,  and 
that  the  docket  produced  by  himself  was  his- 
docket,  was  wholly  unnecessary,  but  it  is  no 
ground  of  error. 

Again;  it  is  insisted  that  the  evidence  con- 
tained in  the  docket  is  not  sufficient  to  show 
that  the  justice  had  jurisdiction  of  the  defend- 
ants in  the  suit  in  which  that  judgment  was- 
given.  That  "objection  is,  I  think,  [*43ft 
removed  by  the  decision  in  the  case  of  Brom- 
ley v.  Smith,  2  Hill,  517.  A  statement  in  ihe 
docket  that  the  summons  had  been  returned 
personally  served,  even  where  the  time  of  serv- 
ice was  not  stated,  is  sufficient,  where  the  ob- 
jection is  taken  in  a  collateral  action. 

Upon  the  whole  I  think  there  was  no  error 
in  the  justice's  judgment,  and  that  it  should  be 
affirmed,  and  the  one  rendered  by  the  C.  P. 
reversed. 

Judgment  accordingly. 

Criticised— 7  Barb..  461. 

Cited  in— 2  N.  Y.,  117  ;  4  Barb..  366 ;  23  Barb.,  318 ; 
29  Barb.,  524. 


KINTZ  ».  McNEAL  &  BRIGGS. 

Judgment  by  Justice  without  Jurisdiction —  Writ 
of  Nuisance — Pleading — Mistrial. 

A  judgment  rendered  by  a  justice  of  the  peace, 
where  the  subject-matter  of  the  suit,  e.  p.,  the  right 
to  flow  lands,  was  not  within  his  Jurisdiction,  can- 
not operate  as  an  estoppel  in  another  suit  between 
the  same  parties. 

Where  in  a  writ  of  nuisance,  the  plaintiffs  counted 
for  that  the  defendant  had  wrongfully,  etc.,  erected 
and  enlarged  divers,  to  wit:  three  dams,  three 
flumes,  and  three  obstructions  of  great  height,  etc., 
and  the  jury  who  tried  the  issue  found  a  special  ver- 
dict setting  forth  that  the  defendant  had  raised  the 
height  of  one  dam,  but  saying  nothing  as  to  the 
other  alleged  nuisances;  held  a  mistrial;  and  a 
venire  de  novo  was  awarded. 

The  writ  of  nuisance  is  an  obsolete  proceeding, 
and  is  not  to  be  encouraged ;  and  the  court  will  not,, 
therefore,  in  such  a  proceeding,  relax  the  strictness 
of  the  ancient  practice. 

Citations— Co.  Litt.,  227  a ;  Cro.  Eliz.,  133 :  2  Str., 
1089;  3  Leon.,  94;  Say.,  34:  3  Lev.,  55;  3  Salk.,  372; 
17  Serg.  &  R.,  174 ;  1  Bos.  &  P.,  191. 

WRIT  of  nuisance.  The  plaintiff  declared 
that  he  was  seised  of  certain  lands  in- 
Lancaster,  Erie  Co.,  describing  them,  through 
which  ran  the  waters  of  the  Cayuga  CreeK, 
and  that  the  defendants,  on,  etc.,  wrongfully 
and  unjustly  built,  raised  and  put  up  in  and 
across  the  creek  on  and  against  and  near  the 
plaintiff's  land  divers,  to  wit:  three  dams, three 
flumes,  and  three  obstructions  of  great  height 
and  width,  to  wit:  of  the  height  of  five  feet 
and  of  the  width  of  four  rods;  and  cut.  dug 
and  made  divers,  to  wit:  three  sluices,  three 
trenches,  and  three  cuts  of  great  depth  and 
width,  etc. ;  and  kept  and  continued  the  said 
dams,  flumes  and  obstructions,  and  the  said 
sluices,  trenches  and  cuts  for  a  long  space  of 
time, etc. ;  and  thereby  unlawfully  *and  [*437 
wrongfully  diverted  and  turned  the  water  of 
the  stream  out  of  its  natural  channel,  and  upon 
the  plaintiff's  lands,  etc.  Second  count,  for 
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widening,  deepening  and  enlarging  divers,  to 
wit:  three  dams,  three  flumes  and  three  ob- 
structions; and  widening,  deepening  and  en- 
larging divers,  to  wit:  three  sluices,  three 
trenches  and  three  cuts;  and  thereby  diverting 
the  water,  and  causing  it  to  set  back  and  over- 
flow the  plaintiff's  land,  etc.  Plea,  not  guilty. 

On  the  trial  before  Dayton,  C.  Judge,  at  the 
Erie  Circuit  in  November,  1843,  it  appeared 
that  the  defendants  had  a  right  by  grant  from 
the  plaintiff  to  maintain  a  dam  at  a  certain 
height;  and  the  plaintiff's  complaint  was  that 
the  defendants  had  raised  the  dam  higher  than 
they  had  a  right  to  do,  by  the  use  of  what 
were  called  flush-boards,  which  were  placed  on 
the  top  of  the  permanent  dam,  by  means  of 
which  the  plaintiff's  land  had  been  flowed. 
Evidence  was  given  on  both  sides  as  to  the  al- 
leged increase  in  height  of  the  dam,  and  its  ef- 
fects. The  defendants  moved  for  a  nonsuit, 
on  the  ground  that  the  declaration  complained 
of  the  whole  dam  as  a  nuisance,  whereas  the 
proof  showed  that  the  defendants  had  a  right 
to  maintain  the  dam  at  a  certain  height.  The 
motion  was  denied,  and  the  defendants  ex- 
cepted. 

The  defendants  offered  to  prove,  that  a  short 
time  before  the  commencement  of  this  suit  the 
plaintiff  removed  the  flush-boards  from  the 
top  of  the  dam;  upon  which  the  defendants 
sued  him  for  that  act  in  trespass  before  a  jus- 
tice of  the  peace;  the  defendant  in  that  action 
pleaded  in  justification  that  the  boards  were  a 
nuisance  and,  therefore,  he  had  a  right  to  re- 
move them;  issue  was  joined  upon  that  plea; 
and  on  a  trial  before  the  justice  the  plaintiffs 
in  that  action  obtained  a  judgment  for  their 
damages.  The  judge  rejected  the  evidence,  and 
the  defendants  excepted. 

The  evidence  was,  that  the  flush-boards 
were  usually  kept  on  the  dam.  The  defend 
ants  requested  the  judge  to  charge  the  jury 
that  the  plaintiff  was  bound  to  show  affirma- 
tively by  proof  that  the  flush-boards  were  on 
the  dam  at  the  time  this  suit  was  commenced; 
or  that  the  jury  must  presume  that  they  were 
438*1  not  *on-  a°d  flQd  accordingly.  The 
judge  refused  so  to  charge,  and  the  defendants 
excepted. 

The  jury  found  a  special  verdict,  that  the 
plaintiff  was  seised,  etc. ;  that  the  defendants 
had  a  right  by  grant  from  the  plaintiff  to  erect 
and  maintain  a  dam  at,  etc.,  to  the  height  of 
two  feet  four  inches  above  the  highest  part  of 
the  rock  bed  on  which  the  dam  rests,  and  no 
higher;  but  that  the  defendants  unlawfully, 
etc. ,  did  raise,  elevate  and  continue  the  dam  to  a 
greater  height,  etc.;  by  means  whereof  the 
passage  of  the  water  was  obstructed  more  than 
the  defendants  were  entitled  to  obstruct  it,  and 
the  dam  set  back,  flowed,  and  raised  the  water 
upon  the  plaintiff's  land  more  than  the  defend- 
ants coula  of  right  do,  etc.  But  whether  upon 
the  whole  matter,  etc.  Contingent  damages  to 
$25  were  assessed. 

Mr.  H.  W.  Rodgers,  for  plaintiff. 

Mr.  M.  Fillmore.  for  defendants. 

By  the  Court,  Bronson,  Ch.  J.  The  second 
count  was  for  enlarging  the  dam,  and  seems 
well  enough  adapted  to  the  case  which  the 
plaintiff  made  on  the  trial.  And  although 
there  was  a  variance  between  the  proof  and 
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the  first  count,  the  judge  was  right  in  refusing 
to  nonsuit  the  plaintiff.  The  judge  was  also 
right  in  refusing  to  charge  the  jury  as  the  de- 
fendants requested.  There  was  evidence  from 
which  the  jury  might  find,  that  what  were 
called  the  flush-boards  were  on  the  dam  at  the 
time  the  action  was  commenced. 

As  to  the  former  suit,  the  offer  does  not  go 
far  enough  to  show  what  particular  question 
was  tried  before  the  justice.  And  besides,  if 
the  matter  tried  was  the  right  of  the  defend- 
ants to  flow  the  plaintiff's  land,  the  justice  ex- 
ceeded his  jurisdiction,  and  the  judgment  can- 
not operate  as  an  estoppel. 

There  is  nothing  in  the  bill  of  exceptions; 
and  the  only  remaining  question  is  on  the  spe- 
cial verdict. 

The  special  verdict  is  defective.  It  only 
finds  part  of  the  matters  in  issue.  The  jury 
have  noticed  one  of  the  alleged  *dams,  [*439 
without  finding  whether  the  defendants  are  or 
are  not  guilty  in  relation  to  the  others ;  and 
they  have  said  nothing  whatever  about  the 
sluices,  trenches  and  cuts  of  which  the  plaint- 
iff complained;  nor  of  their  effects.  They 
should  have  found  one  way  or  the  other  in  re- 
lation to  the  whole  issue.  Co.  Litt.,  227  a; 
Finymore  v.  Sanky,  Cro.  Eliz.,  133;  Hooper  v. 
Shepherd,  2  Str.,  1089;  Basse's  case,  3  Leon., 
94;  Rexv.  Simons,  Say.,  34,  per  Denison,  J.; 
Graves  v.  Morley,  3  Lev.,  55;  Cattle  v.  An- 
drews, 3  SalK.,  372.  There  must  be  a  venire  de 
now. 

The  remedies  by  assize  of  nuisance  and  quod 
permiltat  prosternere  have  been  out  of  use  in 
England  for  two  or  three  centuries;  and  this  is 
probably  the  first  instance  in  which  a  writ  of 
nuisance  was  ever  prosecuted  in  this  State. 
How  the  parties  have  got  on  so  far  with  this 
antiquated  and  very  difficult  proceeding,  I  am 
unable  to  say;  but  it  has  probably  been  by  con- 
sent. The  assize  of  nuisance  is  an  existing 
remedy  in  Pennsylvania;  but  the  court  have 
found  it  necessary  to  disregard  the  ancient 
forms,  and  adapt  the  action  to  modern  prac- 
tice. Sarnet  v.  Ihrie,  17  Serg.  &  R.,  174.  It 
is  doubtful  whether  we  have  any  right  to  mod- 
ernize this  remedy;  and  I  am  disposed  to  adopt 
the  language  of  Ch.  J.  Eyre,  in  Jones  T.  Clay, 
1  Bos.  &  P.,  191,  and  say,  if  you  will  have  a 
writ  of  nuisance,  you  must  follow  the  course 
marked  out  by  the  law.  His  remark  related  to 
a  writ  of  right,  which  had  not  become  entire- 
ly obsolete;  and  yet  the  court  would  not  suffer 
a  departure  from  the  ancient  practice,  even 
with  the  consent  of  both  parties. 

New  trial  granted. 

Cited  in -2  Keyes,  630;  1  Abb.  App.  Dec.,  181 ;  4 
Barb.,  564 ;  5  Barb.,  555;  16  Barb.,  569 :  50  Cal.,  63. 


•HOWARD  v.  SEXTON.      [*44O 

Submission  to  Arbitration— Waiver  of  Oath  of 
Arbitrators—  Witness  May  Be  Guilty  of  Per- 
jury. 

Parties  to  a  submission  to  arbitration  may  waive 
the  oath  of  the  arbitrators,  and  such  waiver  will 


NOTE.—  1.  Arbitration  and  award— Submission— 
Sufflctencv  of,  when  informal.  See  Hays  v.  Hays,  23 
Wend.,  383,  note. 

"  It  is  reasonable  to  hold,  as  in  Howard  v.  Sexton, 
that  the  parties  may,  by  mutual  consent,  waive  the 
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not  devest  the  proceeding  of  the  character  of 
a  statute  arbitration ;  and,  therefore,  witnesses 
sworn  by  a  proper  officer  to  testify  before  arbitra- 
tors, whose  oath  is  thus  waived,  may  commit  per- 
jury by  false  swearing  upon  such  arbitration. 

Such  waiver  may  be  tacit,  by  going  on  where  the 
arbitrators  are  not  sworn,  without  objection,  as 
well  as  express. 

Citation-2  R.  S..  641,  sees.  1,  4,  5. 

ACTION  for  verbal  slander,  tried  before 
Monell,  C.  Judge,  at  the  Chenango  Cir- 
cuit in  August,  1848.  The  case  was  this.  A 
controversy  existed  between  the  defendant  and 
one  Monroe,  in  September,  1842,  which  by  an 
instrument  in  writing  they  submitted  to  the 
decision  of  three  arbitrators.  The  arbitrators 
met  and  heard  the  proofs  and  allegations  of 
the  parties,  and  made  an  award  in  writing, 
that  the  defendant  pay  a  sum  of  money  to 
Monroe.  The  arbitrators  were  not  sworn.  The 
plaintiff  was  sworn  as  a  witness  for  Monroe  by 
a  justice  of  the  peace,  and  gave  material  evi- 
dence. All  the  other  witnesses  on  both  sides 
were  sworn  by  a  justice  of  the  peace.  The  de- 
fendant charged  the  plaintiff  with  false  swear- 
ing on  that  occasion ;  and  for  these  words,  im- 
puting perjury  as  was  alleged,  the  action  was 
brought.  The  judge  nonsuited  the  plaintiff 
on  the  ground  that,  as  the  arbitrators  were  not 
sworn,  a  justice  of  the  peace  had  no  authority 
to  administer  an  oath  to  the  witnesses;  and, 
consequently,  that  there  could  be  no  perjury 
before  the  arbitrators .  The  plaintiff  now  moves 
for  a  new  trial  on  a  case. 

Mr.  Abial  Cook,  for  plaintiff,  cited  24 
Wend.,  258. 

Messrs.  B.  F.  Rezford  and  D.  Wright, 
for  defendant,  cited  9  Wend.,  340;  Stat.  of 
1816,  p.  242. 

By  the  Court,  Bronson,  Ch.  J.  It  is  not 
denied  that  there  was  a  statute  submission;  2 
R.  S.,  541,  sec.  1,  but  the  argument  for  the  de- 
fendant is  that  because  the  arbitrators  were 
not  sworn,  sec.  4,  the  whole  proceeding  before 
441*]  them  was  coram  non  judice;  *or  at 
least  that  it  was  not  a  statute  arbitration  and, 
consequently,  there  was  no  authority  to  swear 
the  witnesses,  as  there  would  have  been  had 
the  arbitrators  been  sworn.  Sec.  5.  Such  is 
not  my  opinion.  True,  the  statute  says  the 
arbitrators  shall  be  sworn;  but  that,  like  sim- 
ilar provisions  in  relation  to  judges  and  jurors, 
was  only  intended  to  secure  to  the  parties,  if 
either  of  them  desired  it,  a  hearing  and  decis- 
ion by  persons  sworn  to  a  faithful  discharge  of 
their  duties.  I  cannot  suppose  that  the  Legis 
lature  intended  to  prohibit  the  parties  from 
waiving  the  oath  to  the  arbitrators;  nor  that 
going  on  by  consent  without  the  oath  changes 

statutory  provision."  See  Day  v.  Hammond,  57  N. 
Y.,  479,  483 ;  S.  C.,  15  Am.  Rep..  522  In  connection 
with  the  above  case  of  Howard  v.  Sexton,  see,  also, 
Browning:  v.  Wheeler,  24  Wend.,  258 ;  Winship  v. 
Jewett,  1  Barb.  Ch.,  173 ;  Howard  v.  Sexton,  4  N.  Y., 
157 :  Pierce  v.  Kirby.  21  Wis.,  124 ;  Peachy  v.  Ritchie, 
4  Cal.,  205 ;  Byrd  v.  Odem,  9  Ala.,755 ;  Coffin  v. Woody, 
6  Blackf .,  423 ;  Overly  v.  Overly,  1  Met.  (Ky.),  11 ; 
Conger  v.  Dean,  3  Iowa,  463 ;  Tyler  v.  Dyer,  13  Me., 
41 ;  Moore  v.  Barnett,  17  Ind.,  349 ;  Willingham  v. 
Harrell,  36  Ala.,  583 ;  Woodrow  v.  O'Conner,  28  Vt.. 
776 :  Hill  v.  Taylor,  15  Wis.,  190.  But.  see,  Fassett  v. 
Fassett,  41  Mo.,  516 ;  Overton  v.  Alpha,  13  La.  Ann., 
558 ;  Lile  v.  Barnett,  2  Bibb,  166  ;  Inslee  v.  Flagg,  26 
N.  J.  L.,  368 ;  Deerfleld  v.  Arms,  20  Pick.,  480. 

2.  Slander— Charge  of  perjury.  See  Clark  v.  Dibble, 
1«  Wend.,  601,  notes  cited. 
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the  legal  character  of  the  tribunal.  Suppose 
the  parties  should  waive  the  swearing  of  the 
jury  at  the  circuit,  or  agree  that  eleven,  in- 
stead of  twelve,  jurors  might  hear  the  cause 
and  render  a  verdict,  I  cannot  for  a  moment 
suppose  that  false  swearing  by  a  witness  on  the 
trial  would  not  be  perjury.  Or  if  parties 
should  go  to  a  trial  before  a  judge  or  a  justice 
of  the  peace  who  had  not  taken  the  oath  of 
office,  I  think  a  witness  who  should  swear 
false  on  such  trial  could  not  escape  the  pains 
of  perjury.  Here  both  parties  tacitly  consented 
to  go  on  without  swearing  the  arbitrators:  but 
they  had  their  witnesses  sworn  by  a  justice  of 
the  peace  pursuant  to  law.  I  think  the  wit- 
nesses could  commit  perjury  before  the  arbi- 
trators; and,  consequently,  that  an  action  may 
be  maintained  for  words  imputing  perjury  to 
them  on  that  occasion. 

New  trial  granted. 

Affirmed— 4  N.  Y.,  157. 

Distinguished— 76  N.  Y.,  231 ;  32  Am.  Rep.,  295 :  46 
Barb.,  336. 

Commented  on— 57  N.  Y.,  483 ;  15  Am.  Rep.,  524. 

Cited  in— 8  N.  Y.,  90;  59  Am.  Dec.,  467;  2  Abb. 
App.  Dec..  214 ;  2  Hun,  203 ;  22  Hun,  125;  20  Barb., 
486:  1  T.  &  C.,  192;  4T.  &  C.,  538;  6  Abb.  N.  C..  195  ; 
45  Wis.,  298. 


FAULKNER 

v. 

THE  DELAWARE  &  RARITAN  CANAL 
CO. 

Statute  of  Limitations — That  Defendant  is  Cor- 
poration of  Another  State,  No  Defense  to  Plea 
of. 

It  is  no  answer  to  a  plea  of  the  Statute  of  Limita- 
tions that  the  defendants  are  a  corporation  created 
by  and  under  the  laws  of  another  State. 

The  exceptions  to  the  operation  of  the  Statute  of 
Limitations,  in  cases  where  the  debtor  or  party  lia- 
ble was  out  of  the  State  when  the  cause  of  action 
accrued,  or  subsequently  departed  from  the  State, 
2  R.  S.,  297.  sec.  27,  apply  to  natural  persons  only, 
and  not  to  corporations. 

Citations— 2  R.  8.,  295,  sec.  18 ;  459,  sees.  15-30 ;  779, 
sec.  11 ;  Amended  Laws,  1840,  p.  296 ;  Laws,  1842,  p. 
227 ;  16  Johns.,  5 ;  13  Pet.,  588 ;  14  Pet.,  129. 

"HEMURRER  to  rejoinder.  The  suit  was 
-L/  commenced  by  attachment  against  the  de- 
fendants, described  as  a  foreign  corporation 
*created  under  and  by  virtue  of  the  [*442 
laws  of  the  State  of  N.  J.,  the  plaintiff  being 
a  resident  of  the  State  of  N.  Y.  The  declara- 
tion is  in  assumpsit,  containing  the  common 
counts  for  money,  services  and  goods,  and  on 
an  account  stated.  The  defendants  pleaded 
actio  non  accrevit  infra  sex  annos.  Replication 
that  the  defendants  were  and  are  a  body  cor- 
porate, created  under  and  by  virtue  of  the 
laws  of  the  State  of  N.  J. ,  and  that  they  are 
not  and  were  not  a  corporation  created  under 
or  by  virtue  of  any  law  or  laws  of  the  State  of 
N.  Y.  Rejoinder,  that  this  action  was  com- 
menced by  attachment  under  the  provisions  of 
the  Revised  Statutes,  Vol.  2,  p.  459,  sees.  15- 
20,  and  the  amended  Act  of  1840.  p.  296, 
which  attachment  was  issued  and  delivered  to 
the  sheriff  June  13,  1842,  and  served  on  the 
following  day;  that  at  the  time  the  said  sup- 
posed causes  of  action  accrued  and  at  all  times 
since,  the  defendants  have  had,  owned  and 
possessed  goods,  wares,  merchandises,  proper- 
ty and  estate  real  and  personal,  within  the 
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State  of  N.  T.  and  in  the  City  of  N.  Y.,  liable 
to  attachment,  and  which  might  and  could 
have  been  at  any  time  attached  by  the  plaint- 
iff under  the  statutes  aforesaid,  and  a  suit  have 
been  thereby  commenced  against  the  said  de- 
fendants. Demurrer  and  joinder. 

Mr.  S.  Sherwood,  for  plaintiff.  The  de- 
fendants, being  a  Corporation  created  by  the 
laws  of  N.  J.,  were  necessarily  resident  out  of 
the  State  of  N.  Y.  The  Statute  of  Limitations 
could  not,  therefore,  run  in  their  favor  "  till 
after  their  return  into  this  State,"  which  has 
not  happened.  The  phrase,  "  returning  into 
this  State,"  applies  as  well  to  non-residents  as 
to  those  who  had  previously  resided  in  this 
State.  Fowler  v.  Hunt,  10  Johns.,  464;  Bug- 
gies v.  Keeler,  3  Id.,  267. 

The  word  "  persons  "  includes  corporations 
as  well  as  natural  person.  People  v.  In*.  Co., 
15  Johns.,  382;  Bk.  v.  Bunnett,  10 Wend.,  192. 

Mr.  G.  Wood,  for  defendants. 

443*]      *By    the    Court,    Beardsley,    J. 

These  defendants,  although  a  foreign  corpo- 
ration had  a  right  to  appear  and  defend  this 
action,  2  R.  S.,  459,  sees.  15-30  ;  Amended 
Laws,  1840,  p.  296;  L.,  1842,  p.  227;  and  they 
might  interpose  any  defense  which  was  appli- 
cable to  their  case. 

The  action  is  assumpsit  to  which  the  Statute 
of  Limitations  was  pleaded  ;  and  the  answer 
furnished  by  the  replication  is,  that  the  de- 
fendants were  and  are  a  corporation  created 
under  the  laws  of  N.  J.,  and  not  created  by 
virtue  of  any  law  of  the  State  of  N.  Y.  But 
this  is  no  legal  answer  to  the  plea.  The  stat- 
ute is  explicit  that  actions  of  assumpsit  "shall 
be  commenced  within  six  years  next  after  the 
cause  of  such  action  accrued,  and  not  after." 
2  R.  S.,  295,  sec.  18.  No  exception  is  found  in 
this  section,  and  it  applies  prima  facie,  in  favor 
of  any  defendant,  whether  an  artificial  or  a 
natural  person.  It  is  true  that  other  parts  of 
the  statute  make  exceptions  which  take  vari- 
ous classes  of  cases  out  of  the  operation 
of  the  18th  section.  Thus  section  24  creates 
exceptions  in  favor  of  certain  persons,  as  in- 
fants, married  women  and  others,  who  are 
entitled  to  bring  suits.  Other  exceptions  are 
found  in  the  next  two  sections,  and  the  27th 
section  declares,  that  if  at  the  time  when  a 
cause  of  action  accrues  "  against  any  person, 
he  shall  be  out  of  the  State  *  *  *  *  and 
if  after  such  cause  of  action  shall  have  accrued, 
such  person  shall  depart  from  and  reside  out 
of  this  State,"  the  time  of  such  absence  shall 
in  neither  case  be  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  an  action 
against  him. 

The  word  "  person"  is  here  used,  and  that 
word  in  a  statute  may  include  a  corporation  as 
well  as  a  natural  person;  but  it  will  not  be  un- 
derstood in  the  former  sense  where  it  would 
be  repugnant  or  absurd  to  give  it  such  an  ap- 
plication. Id.,  779,  sec.  11.  The  cases  except- 
ed  by  section  27,  are  against  persons  who  have 
for  a  time  been  out  of  the  State,  but  have  aft- 
erwards returned  within  its  limits.  These  pro- 
visions manifestly  apply  to  natural  persons 
only,  and  cannot  be  made  to  embrace  corpora- 
tions. McQueen  v.  Mfg.  Co.,  16  Johns.,  5. 
444*]  'According  to  this  replication,  the  de- 
fendants were  created  a  Corporation  under  the 
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laws  of  N.  J. ;  they  can,  therefore,  have  no 
legal  existence  out  of  the  boundaries  of  the 
sovereignty  by  which  they  were  so  incorpo- 
rated. A  corporation  exists,  as  was  said  by 
Ch.  J.  Taney,  "  only  in  contemplation  of  law, 
and  by  force  of  the  law  ;  and  where  that 
law  ceases  to  operate,  and  is  no  longer  obliga- 
tory, the  corporation  can  have  no  existence. 
It  must  dwell  in  the  place  of  its  creation,  and 
cannot  migrate  to  another  sovereignty.  But 
although  it  must  live  and  have  its  being  in 
that  State  only,  yet  it  does  not  by  any  means 
follow  that  its  existence  there  will  not  be  rec- 
ognized in  other  places;  and  its  residence  in 
one  State  creates  no  insuperable  objection  to 
its  power  of  contracting  in  another."  Bk.  v. 
Earle,  13  Pet.,  588;  Runyan  v.  The  Lessee  of 
Coster,  14  Id.,  129.  Hence  it  may  prosecute 
and  defend  suits  out  of  the  State  where  it  was 
created,  as  upon  some  subjects  and  for  some 
purposes  it  may,  in  the  same  situation,  make 
contracts  and  acquire  title  to  property. 

It  is  very  plain  upon  all  this  that  the  repli- 
cation cannot  be  supported  under  section  27. 
This  Corporation  has  dwelt  only  in  N.  J. ;  it 
has  never  departed  from  nor  returned  to  the 
State  of  N.  Y.,  it  has  never  been  in  N.  Y.  I 
know  of  no  statute  provision  or  principle  of 
law  upon  which  the  replication  can  be  upheld. 
As  the  plea  is  good  and  the  replication  bad,  it 
is  unnecessary  to  look  at  the  rejoinder.  The 
defendants  are  entitled  to  judgment,  but  the 
plaintiff  may  amend  on  the  usual  terms. 

Judgment  for  defendants. 

Overruled— 20  N.  Y..  210.  226. 
Commented  on— 5  Blatchf.,  390. 
Cited  ln-49  N.  Y..  309 ;  28  Barb.,  157 ;  27  Barb.,  343 ; 
10  Ark..  522 ;  52  Am.  Dec.,  251,  254. 
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Assumpsit  against  Several  Defendants — Plea  of 
Statute  of  Limitations — Absence  of  One  from 
State  no  Defense — How  in  Actions  for  Tort. 

In  assumpsit  against  several  defendants,  it  is  no 
answer  to  a  plea  of  the  Statute  of  Limitations,  that 
one  of  them,  within  six  years  from  the  accruing  of 
the  cause  of  action,  departed  from  this  State  and 
continued  absent  until  the  commencement  of  the 
suit.  All  the  persons  liable  upon  a  joint  contract 
must  depart  from  the  State  in  order  to  arrest  the 
running  of  the  statute'against  the  demand. 

The  rule  is  different  in  actions  for  torts :  there  the 
cause  of  action  being  several,  the  plaintiff  can  avail 
himself  of  the  saving  provision,  against  any  party 
who  has  resided  out  of  the  State  during  the  period 
of  limitation.  Per  Beardsley,  J. 

Citations— 2  R.  S.,  297,  sec.  27 :  377,  sees.  1-5 ;  778, 
sec.  11 :  4  T.  R.,  516 ;  23  Wend.,  295. 

TIEMURRER  to  replication.  The  declara- 
\J  tion  was  in  assumpsit,  to  which  the  defend- 
ants pleaded  the  Statute  of  Limitations,  in  both 
forms.  Replication,  "that  Henry  Delafield, 
one  of  the  defendants,  departed  from  and  re- 
sided and  was  absent  out  of  the  State  of  N.  Y. 
before  the  expiration  of  six  years  from  the 
time  the  cause  of  action  in  this  cause  accrued, 
to  wit,"  etc.,  "  and  contiuued  so  absent  until 

NOTB.— Statute  of  Limitations— Absence  of  one  of 
neveral  defendant*  from  the  Slate.  The  above  case  of 
Brown  v.  Drlatk'ld  is  not  supported  by  later  author- 
See  Denny  v.  Smith,  18  N.  Y.,  667 ;  Didier  v. 


itiea.    See 

Davlson,  2  Barb.  Ch  :  477. 
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the  time  of  the  commencement  of  this  suit." 
Demurrer  and  joinder. 

Mr.  D.  Lord,  Jr.,  for  defendants.  The 
question  is,  whether  the  departure  of  one  of 
several  joint  debtors  from  the  State  will  sus- 
pend the  running  of  the  Statute  of  Limita- 
tions, pursuant  to  the  exception  of  section  27 
of  the  statute.  2  R.  S.,  297.  In  the  "  Act  Con- 
cerning the  Revised  Statutes,"  Id.,  778,  sec.  11, 
it  is  declared  that  where  the  singular  number 
is  used  in  referring  to  persons,  several  individ- 
uals shall  be  deemed  to  be  included.  It  is 
therefore  insisted,  that  when  it  is  said  in  sec- 
tion 27,  before  referred  to :  "If  at  the  time 
when  any  cause  of  action,"  etc.,  "  shall  accrue 
against  any  person,  he  shall  be  out  of  this 
State,"  etc.,  the  case  of  several  persons  joint- 
ly liable  is  provided  for,  and  that  the  con- 
struction should  be  the  same  as  though  the 
statute  had  read  according  to  the  former 
phraseology, '  'person  or  persons.he  or  they,  "etc. 

While  one  of  the  debtors  remains  in  the 
446*]  State,  they  may  all  *be  sued  according 
to  the  provisions  respecting  joint  debtors.  2 
R.  S.,  377,  sec.  1. 

By  the  opposite  construction,  the  exception 
in  the  statute  will  be  extended  beyond  its  terms 
and  obvious  policy,  for  the  defendant  who  re- 
mains in  the  State  will  be  held  in  a  case  not 
within  the  letter  or  the  theory  of  the  provision. 

Mr.  Wm.  Silliman.  for  plaintiffs.  The 
plaintiffs  certainly  have  a  good  cause  of  action 
against  Henry  Delafield,  as  it  is  not  denied 
that  he  departed  from  and  resided  out  of  the 
State,  etc.  It  is  well  settled  that  a  promise 
by  one  of  several  joint  debtors,  after  the  stat- 
ute has  run,  revives  the  debt  against  all;  a  for- 
tiori where  the  original  promise  of  one  of  the 
debtors  is  unimpaired  by  the  Statute  of  Lim- 
itations, the  debt  is  not  barred.  It  is  not  a 
sufficient  answer  to  say  that  the  debtor  who 
remained  in  the  State  might  have  been  prose- 
cuted under  the  Act  Relating  to  Joint  Debtors, 
for.  in  all  cases  the  statute  may  be  prevented 
from  attaching,  by  the  issuing  and  return  of 
process.  The  absent  debtor  may  have  taken 
with  him  all  the  joint  effects,  and  the  one  re- 
maining may  be  hopelessly  insolvent.  The 
law  will  not  compel  the  creditor  to  resort  to  a 
useless  proceeding.  In  Perry  v.  Jackson,  4  T. 
R.,  516,  it  was  held  under  the  Statute  21  Jac., 
1,  sec.  16,  that  the  absence  of  one  of  several 
creditors  from  the  realm  at  the  time  the  cause 
of  action  accrued,  did  not  prevent  the  statute 
from  running. 

By  the  Court,  Beardsley,  J.  It  seems  to 
me  quite  clear  that  the  statute  under  which  it 
is  attempted  to  support  this  replication  does 
not  apply  to  such  a  case.  2  R.  S.,  297,  sec.  27. 
Here  was  a  joint  cause  of  action  on  contract 
against  two  persons,  one  of  whom  departed 
from  the  State  within  the  period  of  limitation, 
but  the  other  continued  to  reside  within  it.  Such 
a  case  is  not  within  the  terms  of  the  section. 
The  words  are,  "If  at  the  time  when  any 
cause  of  action  specified  in  this  article  shall 
accrue  against  any  person,  he  shall  be  out  of 
the  State,  such  action  may  be  commenced 
within  the  terms  herein  respectively  limited 
447*]  'after  the  return  of  such  person  into 
this  State;  and  if  after  such  cause  of  action 
shall  have  accrued,  such  person  shall  depart 
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from  and  reside  out  of  the  State,  the  time  of 
his  absence  shall  not  be  deemed  or  taken  as  any 
part  of  the  time  limited,"  etc.  This  language 
plainly  refers  to  a  cause  of  action  existing 
against  one  person  alone,  and  not  where  it  ex- 
ists against  several  persons  jointly.  But  by 
the '  'Act  Concerning  the  Revised  Statutes, "  Id. , 
778,  sec.  11,  the  word  "  person,"  as  here  used, 
is  declared  to  mean  "  persons;  "  so  that  when- 
ever a  cause  of  action  accrues  against  several 
persons  who  are  absent  from  the  State,  or  de- 
part therefrom,  the  period  of  their  absence 
shall  not  be  deemed  any  part  of  the  time  lim- 
ited for  the  commencement  of  a  suit  founded 
on  such  cause  of  action.  This,  however,  is  not 
a  cause  of  action  against  one  person  alone, 
who  had  been  out  of  the  State,  nor  is  it  a 
cause  of  action  against  several,  all  of  whom 
have  been  so  absent;  it  is,  therefore,  not  within 
the  terms  of  the  statute.  Perry  v.  Jackson,  4 
T.  R.,  516. 

Nor  is  it  within  its  spirit.  Here  one  of  the 
defendants  remained  within  the  State. and  both 
might  at  any  time  have  been  sued  under  the 
Act  relating  to  proceedings  against  joint  debt- 
ors, and  the  plaintiff  would  thus  have  had 
judgment  against  both.  On  the  return  of  the 
absent  defendant,  an  action  of  debt  might  have 
been  brought  against  him  and  his  co-defend- 
ant therein,  on  the  judgment  so  recovered.  Id. , 
377,  sees.  1-5  ;  Mervin  v.  Kumbel,  23  Wend., 
295.  In  such  case  the  resident  defendant  could 
not  have  pleaded  the  Statute  of  Limitations, 
and  should  the  one  who  had  been  absent  inter- 
pose that  defense,  a  replication  like  the  one  be- 
fore the  court  would  furnish  a  sufficient  answer 
to  it.  All  causes  of  action  founded  on  con- 
tract, where  a  part  only  of  the  parties  liable  are 
out  of  the  State,  were  thus  fully  provided  for 
before  this  section  was  enacted,  and  no  neces- 
sity exists  for  giving  it  the  construction  upon 
which  this  replication  proceeds,  and  which 
would  be  plainly  against  the  words  used. 

Actions  founded  on  torts  stand  on  other 
grounds.  Torts  are  joint  and  several.  A  resi- 
dent defendant  who  is  liable  on  such  a  cause 
of  action  may  be  sued  alone,  although  another 
person  *who  is  out  of  the  State,  might  [*448 
be  joined  with  him  in  the  same  action.  But 
such  absent  person  will  not  escape,  for  on  his 
return  he  also  may  be  sued,  and  the  Statute  of 
Limitations  will  furnish  no  def ense.as  the  fact 
of  his  absence  may  be  set  up  in  answer  to  such 
a  plea. 

This  replication  is  bad,  and  the  defendants 
are  entitled  to  judgment,  but  with  leave  to 
amend  on  the  usual  terms. 

Judgment  for  defendants. 

Overruled— 18  N.  Y.,  569.  571 :  22  N.  Y.,  477. 
Explained— 1  Abb.  Pr.,  441. 

Cited  in— 10  N.  Y.,  449 ;  3  Hun,  659 ;  16  Barb.,  43 ;  6 
T.  &  C.,  162  ;  2  Abb.  Pr.,  307  ;  4  E.  D.  S.,  499 ;  31  Wia., 


SCHERMERHORN  t>.  NEGUS. 

Devine  to  Children  for  Life,  Remainder  to  their 
Children  in  Fee — Subsequent  Clause  against 
Alienation  Repugnant  to  Devise  and  Void — 
Tenants  in  Common. 

Where  a  testator,  after  devisinjr  land  in  equal 
shares  to  several  children  for  life,  with  remainder 
in  fee  to  their  children  (the  children  of  each  taking 
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the  share  devised  to  their  parent),  declared  in  a  sub- 
sequent clause,  that  no  portion  of  the  real  estate 
thereby  devised  should  be  sold  or  alienated  by  the 
devisees  or  their  descendants,  except  to  each  other, 
or  to  their  descendants,  upon  pain  of  forfeiting  the 
premises:  held,  that  the  devise  was  legal  and  valid, 
notwithstanding  this  clause ;  and  that  the  provision 
itself  was  repugnant  to  the  estate  devised,  and  was 
void. 

Held,  also,  that  the  children  of  the  testator  were 
tenants  in  common  for  life,  and  that  upon  the  death 
of  any  one  of  them,  the  children  of  the  one  so  dying 
took  his  share,  as  tenants  in  common  with  the  sur- 
viving devisees  for  life. 

Citattons-4  Kent,  Com.,  131 ;  2  Cai.,  345 ;  2  Cruise, 
Dig.,  6 ;  2  Serg.  &  R.,  513 ;  Co.  Litt.,  222,  223. 

"EJECTMENT,  tried  at  the  Saratoga  Circuit 
Jj  in  December,  1844.  The  plaintiff  sought 
to  recover  one  undivided  thirty-fifth  part  of 
fifteen  acres  of  land  in  the  possession  of  the  de- 
fendant, and  which  was  part  of  a  larger  par- 
cel, of  which  it  was  admitted  Ryer  Schermer- 
horn  died  seised  in  the  year  1793.  The  plaintiff 
gave  in  evidence  the  last  will  and  testament  of 
Ryer  Schermerhorn,  executed  in  1792,  by 
which  he  devised  to  his  six  children  named 
therein  a  tract  of  land  in  Saratoga  Co.,  of 
which  the  premises  in  question  are  a  part,  "To 
each,  one  equal  sixth  part  thereof.during  their 
natural  lives;  and  after  their  decease, one  sixth 
part  to  the  children  of  my  said  son  John,  one 
sixth  part  to  the  children  of  my  said  son  Ry- 
kert,"  etc.  (proceeding  to  give  one  sixth  part  to 
the  children  of  each  of  the  devisees  for  life), 
"and  to  their  several  and  respective  heirs  and 
449*1  assigns  forever."  *After  this  devise 
the  folio  wing  cause  was  inserted:  "Item.  It  is 
my  true  intent  and  meaning  of  this  my  last 
will  and  testament  (anything  herein  contained 
to  the  contrary  thereof  in  anywise  notwith- 
standing), that  no  part  or  parcel  of  the  real  es- 
tate herein  above  by  me  devised  shall  be  sold 
or  alienated  by  any  of  my  above  named  chil 
dren,  or  by  any  of  their  descendants  or  poster- 
ity, except  it  be  to  each  other,  or  to  their  and 
each  of  their  descendants,  upon  pain  that  he, 
she  or  they  shall  forfeit  the  same  and  be  de- 
barred of  holding  any  part  thereof."  Jeremias, 
one  of  the  six  children,  died  in  1836,  leaving 
eight  children,  of  whom  the  plaintiff  is  one. 
One  other  of  the  testator's  six  children  died 
without  issue,  and  another  of  them  had  been 
absent  ten  years  and  was  reputed  to  be  dead. 
The  defendant  offered  to  prove  a  conveyance 
in  fee  of  the  premises  from  Jeremias  Schermer 
horn,  the  plaintiff's  father,  and  a  possession  by 
the  defendant  and  those  under  whom  he 
claimed  title  under  that  conveyance  for  twenty- 
six  years,  which,  being  objected  to  by  the 
plaintiff's  counsel,  was  overruled  by  the  court. 
The  defendant's  counsel  insisted  that  the  pro- 
vision restraining  alienation,  except  among  the 
devisees  and  their  descendants,  rendered  the 
devise  void,  for  creating  a  perpetuity;  and  also 
that  the  plaintiff's  title  did  not  take  effect  in 
possession  until  after  the  decease  of  all  the  dev 
fseesfor  life;  which  objections  were  overruled 
by  the  circuit  iudge,  and  a  verdict  for  the 
plaintiff  was  taken  subject  to  the  opinion  of 
the  court. 

Mr.  William  Hay.  for  defendant,  insisted 
that  the  provision,  in  partial  restraint  of  alien 
ation,  could  not  be  rejected  as  repugnant  to  the 
devise;  that  it  was  a  limitation  or  condition 
which  the  testator  thought  fit  to  annex  to  the 
estate,  and  it  was  as  much  within  his  intention 
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as  any  part  of  the  will  ;  and  if  valid,  it  would 
mspend  the  absolute  power  of  alienation  be- 
rond  the  continuance  of  two  lives  in  being  at 
he  creation  of  the  estate.  The  estate  was.con- 
iequently,  void  in  its  creation.  1  R.  S.,  723, 
ices.  14,  15.  The  counsel  also  referred  to  and 
;ommented  upon  the  following  cases  :  Brad- 
street  v.  Clarke,  12  Wend.,  602;  *Jack-  [*45O 
son  v.  Billinger,  18  Johns.,  368  ;  Schauber  v. 
Jackson,  2  Wend.,  13;  Van  Kleeck  v.  Dutch 
Church,  etc.,  20  Id.,  457;  Hone  v.  Van  Schaick, 
Id.,  564;  Salmon  v.  Stuyvesant,  16  Id.,  328; 
Burnet  v.  Denniston,  5  Johns.  Ch.,  35;  Hawley 
v.James,  16  Wend.,  61  ;  Coster  v.  LoriOard,  14 
Id.,  265;  Irving  v.  De  Kay,  9  Paige,  521;  Hone 
v.  Van  Schaick,  7  Id.,  232;  Mortimer  v.  West,  2 
Simons,  232;  Doe  v.  Pearson,  6  East,  173;  Van 
Vechten  v.  VanVeghten,  «  Paige,  120;  Parks  v. 
Parks,  9  Id.,  109;  Jackson  v.  Schutz,  18  Johns., 
184;  Baker  v.  Newton,  2  Beav.,  112. 

The  grandchildren  do  not  take  until  the  de- 
ease  of  all  the  tenants  for  life.    Jackson  v. 
McConnell,  19  Wend.,  177;  Jackson  v.  Luquere, 
5  Cow.,  221. 

Mr.  H.  V.  D.  Van  Epps,  for  plaintiff. 
The  provision  restraining  alienation  is  repug- 
nant to  the  estate  devised,  and  is  void.  4  Kent, 
Com.,  130,  131;  Newton  v.  Reid,  4  Simons,141; 
Coster  v.  LoriUard,  14  Wend.,  348,  and  cases 
cited  by  Nelson.  «/.;  4  Crui.  Dig.,  403  ;  2  Id., 
6;  Roosevelt  v.  Thurman,  1  Johns.  Ch.,  220; 
McWUliams  v.  Nisly,  2  Serg.  &  R.,  513  ;  Sal- 
mon v.  Stuyvesant,  16  Wend., 321, per  Cowen,«A 

By  the  Court,  Beardsley,  J.  I  think  the 
objections  which  were  taken  on  the  trial,  to  a 
recovery  in  this  case,  cannot  be  sustained.  The 
will  of  Ryer  Schermerhorn  was  not  annulled 
by  the  clause  which  it  contained  against  alien- 
ation, although  that  clause,  being  repugnant  to 
the  nature  of  the  estate  devised,  was  void,  at 
least  as  to  those  who  were  to  take  a  fee  under 
the  will.  4  Kent,  Com.,  131;  Newkerk  v.  New- 
kerk,  2  Cai.,  345;  2  Crui.  Dig.,  6;  McWittiams 
v.  Nisly,  2  Serg.  &  R.,  513;  Co.  Litt.,  222,  223. 

Under  the  will,  the  children  of  the  devisor 
were  tenants  in  common  for  life.  When  Jer- 
emias, one  of  those  children,  died,  his  share 
passed  by  the  will  to  his  children,  who  thereby 
became  tenants  in  common  with  the  surviving 
devisees  for  life. 

As  the  plaintiff's  right  did  not  accrue  until 
the  decease  of  his  *father,the  tenant  for  [*45 1 
life  in  1836,  the  adverse  possession,  had  it  been 
proved,  would  have  been  no  bar  to  the  action. 
The  testimony  offered  was.  therefore,  properly 
excluded,  and  the  plaintiff  is  entitled  to  judg- 
ment on  the  verdict. 

Judgment  for  plaintiff. 

Cited  in-35  N.  Y.,  3*6 ;  7  Barb.,  696;  8  Barb.,  589; 
13  Barb.,  127  ;  16  Abb.  N.  8.,  208 ;  Co.  R.  N.  8.,  178  ;  29 
Mich..  97. 


THE  TRUSTEES  OF  THE  SOCIETY 
OF  THE  METHODIST  EPISCOPAL 
CHURCH  IN  THE  VILLAGE  OF  LIT- 
TLE FALLS  9 

TRYON. 

Pleading  in  Action  by  Corporation. 

In  a  suit  by  a  corporation,  the  defendant  can  take 
advantage  of  a  misnomer  of  the  plaintiff  only  by 
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plea  in  abatement :  by  pleading  nut  tiel  corporation 
In  bar,  he  waives  the  misnomer. 

Where,  in  the  declaration,  the  plaintiffs  named 
were  "The  Methodist  Episcopal  Church  of,"  etc., 
and  the  defendant  having  pleaded  nul  tiel  corpora- 
tion in  bar,  the  plaintiffs  replied,  setting  out  the  in- 
corporation of  a  society  under  the  general  Act,  by 
the  name  of  "The  Trustees  of  the  Society  of  the 
Methodist  Episcopal  Church,"  etc.,  averring  that 
such  Corporation  and  the  plaintiffs  were  identical, 
and  the  defendant  demurred ;  held,  a  good  replica- 
tion. 

Citations— 2  Cow.,  770:  19  Johns.,  300;  2  Hall,  195; 
Ang.  &  Ames.  Corp.  2d  ed.,  602,  503;  2  R.  S.,  458,  sec. 
3:  459,  sec.  14;  3  R.  8.,  754. 

"HEMURRER  to  replication.  The  declaration 
\J  is  in  as&umpsit,  the  plaintiffs  named  there- 
in, being  "The  Methodist  Episcopal  Church  in 
the  Village  of  Little  Falls."  Plea  in  bar,  nul 
tiel  corporation.  Replication,  setting  forth,  in 
detail,  the  incorporation  of  a  religious  society, 
pursuant  to  the  general  Act  of  April  5,  1818, 
by  the  name  of  "The  Trustees  of  the  Society  of 
the  Methodist  Episcopal  Church  in  the  Village 
of  Little  Falls,"  and  containing  an  averment 
that  the  plaintiffs  and  the  body  corporate  thus 
created  "are  one  and  the  same  identical  body 
corporate,  and  not  other  or  different,"  con- 
cluding with  a  verification.  Demurrer  and 
joinder. 

Mr.  L.  Ford,  for  defendant. 

Messrs.  Capron  and  Lake,  for  plaintiffs. 

452*]  *By  the  Court,  Beardsley,  J.  The 
defendant  pleads  in  bar  that  the  plaintiffs  were 
not  at  the  commencement  of  the  suit,  and  are 
not  now,  a  body  politic  and  corporate,  and 
have  no  right  as  such  to  commence  or  prose- 
cute said  suit. 

At  common  law  this  plea  would  have  been 
bad  as  amounting  only  to  the  general  issue.  The 
latter  would  put  the  existence  of  the  plaintiffs 
as  a  corporation  in  issue,  and  it  must  be  proved 
on  the  trial  or  a  recovery  could  not  be  had. 
Nul  tiel  corporation  would  raise  no  other  ques- 
tion, and  for  that  reason  was  bad  at  common 
law  as  a  plea  in  bar.  Bk.  v.  Smalley,  2  Cow., 
770;  Bk.  v.  Weed,  19  Johns.,  300;  Bk.  v.  Ray- 
ner,  2  Hall,  195;  Ang.  &  Ames,  Corp.,  2d  ed., 
502. 

But  as  to  all  corporations  created  by  or  un- 
der any  statute  of  this  •  State,  the  law  is  now 
otherwise.  The  existence  of  any  such  corpo- 
ration when  it  sues  is  not  denied  by  pleading 
the  general  issue,  and  the  question  can  only  be 
made  by  a  plea  "in  abatement  or  in  bar  that 
the  plaintiffs  are  not  a  corporation."  2  R.  S., 
458,  sec.  3;  3  Id.,  754.  Under  this  statute  the 
plea  interposed  in  the  present  case  is  not  merely 
equivalent  to  the  general  issue,  but  it  goes 
much  further.  It  requires  the  plaintiffs  to 
prove  what  the  general  issue  now  virtually 
concedes;  that  is,  the  corporate  existence  of 
the  plaintiffs;  and  is,  therefore,  upon  the  prin- 
ciples of  sound  pleading,  a  good  plea  in  bar. 
Ang.  &  Ames,  Corp.,  502,  503. 

As  the  plea  is  good,  the  only  question  is  as 
to  the  sufficiency  of  the  replication. 

The  plaintiffs  sue  by  a  particular  name,  and 
in  answer  to  a  denial  of  their  legal  existence, 
they  set  up  that  a  corporation,  bearing  another 
name,  that  is,  the  name  of  "The  Trustees  of 
the  Society  of  the  Methodist  Episcopal  Church 
in  the  Village  of  Little  Falls,"  had  been  duly 
created  under  a  statute  of  this  State;  and  it  is 
then  alleged  in  the  replication  that  the  Corpo- 
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ration  so  created,  and  the  said  plaintiffs  "are 
one  and  the  same  identical  body  corporate,  and 
not  other  or  different." 

*The  replication  would  have  been  [*453 
more  formal  had  it  contained  an  explicit  aver- 
ment that  the  action  was  brought  and  prose- 
cuted by  the  Corporation  so  created,  although 
said  Corporation  is  designated  in  the  declara- 
tion and  proceedings  in  the  cause  by  another 
name,  or  rather  by  a  part  only  of  the  true 
name.  But  although  this  would  have  been 
more  formal,  I  do  not  think  it  would  have 
changed  the  legal  effect  of  the  replication.  It 
contains  now,  what  is  equivalent  to  such  an 
averment,  for  it  alleges  in  direct  terms,  that 
the  corporation,  "The  Trustees,"  etc..  created 
as  the  replication  shows,  and  the  said  plaint- 
iffs are  one  and  the  same  person  in  law. 

It  is  not  questioned  in  the  argument  submit- 
ted for  the  defendant,  that  the  creation  of  the 
Corporation  named  in  the  replication  is  well 
pleaded;  and  if  the  replication  is  true,  it  shows 
a  sufficient  answer  to  the  plea.  Taking  what 
the  replication  states  to  be  true,  and  the  de- 
murrer admits  all  matters  which  are  well 
pleaded,  thecase  is  this;  the  Corporation, "The 
Trustees  of  the  Society  of  the  Methodist  Epis- 
copal Church  in  the  Village  of  Little  Falls," 
sue  by  a  wrong  name;  that  is  by  the  descrip- 
tion of  "The  Methodist  Episcopal  Church  in 
the  Village  of  Little  Falls,"  which  is  a  part 
only  of  the  true  corporate  name.  A  mistake, 
therefore,  has  been  made  in  the  name  of  the 
real  party  plaintiff,  and  a  plea  in  bar  is  inter- 
posed that  the  plaintiffs  are  not  a  corporation. 
Independently  of  the  Revised  Statutes,  this 
would  present  a  question  of  very  considerable 
difficulty  and  doubt:  but  these  statutes  pro- 
vide, that  "In  suits  or  proceedings  by  or  against 
any  corporation,  a  mistake  in  the  naming  of 
such  corporation  shall  be  pleaded  in  abate- 
ment, and  if  not  so  pleaded,  shall  be  deemed 
to  have  been  waived."  2R.  S.,  459,  sec.  14;  3 
Id.,  754. 

This  provision  seems  to  meet  the  case  i  n  hand . 
The  action  was  brought  by  a  corporation  au- 
thorized to  sue,  but  a  mistake  has  been  made 
in  its  name,  which  by  this  provision  of  the 
statute  could  only  be  pleaded  in  abatement. 
Had  it  been  so  pleaded,  the  variance  might, 
perhaps,  have  been  deemed  fatal;  but  that  can 
*only  be  determined  on  such  a  plea.  [*454 
Here  is  no  plea  in  abatement,  and  the  misno- 
mer is  waived. 

The  plaintiffs  are  entitled  to  judgment  on 
the  demurrer,  with  leave  to  amend  on  the  usual 
terms. 

Judgment  for  plaintiffs. 

Cited  in-27  Barb.,  40 ;  16  How.  Pr.,  102;  7  Abb.  Pr., 
141 ;  8  Kan.,  227 :  32  Mich.,  294. 


THE  PEOPLE 

v. 
HAINER  AT  AL.,  Impleaded  with  EVERSON. 

Recognizance  for  Appearance — Breach  of  Condi- 
tion— Respite — Failure  to  Appear  at  Future 
Day — Declara  turn. 

Where,  in  a  declaration  on  a  recognizance  en- 
tered into  by  a  party  and  his  sureties  for  the  ap- 
pearance of  the  former  at  the  next  General  Ses- 
sions, to  answer,  etc.,  and  to  obey  the  order  of  the 
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court  and  not  depart  without  leave,  etc.,  the  plaint- 
iffs averred  that  at  the  then  next  term  of  the  Ses- 
sions, the  recognizance  was  respited  and  continued 
until  and  to  a  succeeding  term,  and  assigned  for  a 
breach,  that  at  such  succeeding  term  the  defend- 
ant made  default  in  appearing;  neld,  that  no  suffi- 
cient breach  of  the  condition  was  shown,  and  that 
the  declaration  was  insufficient. 

It  seems  that  the  court  may,  at  the  term  at  which 
the  party  is  bound  by  the  recognizance  to  appear, 
make  a  valid  order  requiring  him  to  appear  and  an- 
swer at  a  future  time.  Per  Bronson,  Ch.  J. 

Where  a  party  bound  by  recognizance  makes  de- 
fault in  appearing,  according  to  its  condition,  and 
the  order  to  prosecute  for  such  default  is  respited 
or  delayed  to  give  him  an  opportunity  to  appear  at 
a  future  day.  and  he  again  fails  to  appear,  the  dec- 
laration on  the  recognizance  should  proceed  upon 
the  failure  to  appear  at  the  time  mentioned  in  the 
recognizance.  Per  Bronson,  Ch.  J. 

DEBT  on  recognizance  for  $500.  The  dec- 
laration alleged  that  the  defendants  July 
34,  1843,  came  before  R.  J.  H.,  one  of  the 
judges  of  the  Albany  County  Courts,  counsel- 
or, etc.,  and  acknowledged  themselves  held 
and  firmly  bound  to  the  people  in  the  sum, 
etc.,  if  default  should  be  made  in  the  condition, 
which  was,  that  if  Everson  should  personally 
appear  at  the  then  next  Court  of  General  Ses- 
sions to  be  holden  in  and  for  the  County  of 
Albany,  and  then  and  there  answer  to  a  cer- 
tain indictment  against  him  for  forgery,  and 
obey  the  order  and  direction  of  the  said  court 
therein,  and  should  not  depart  the  court  with- 
out leave,  then  the  recognizance  should  be 
void.  Averment  that  the  recognizance  was 
455*]  duly  filed  of  record;  and  that  the  *next 
Court  of  General  Sessions  for  the  county  was 
held  on  the  third  Tuesday  of  September.  1843,  at 
which  time  the  indictment  remained  pending 
and  undetermined;  and  such  proceedings  were 
thereupon  had  that  the  recognizance  was  in 
due  form  of  law  respited  and  continued  until 
and  to  the  June  Term  of  the  court  held  June 
11,  1844;  and  at  that  sitting  of  the  court  Eyer- 
son  failed  in  the  performance  of  the  condition, 
in  this,  to  wit:  that  being  then  and  there  called 
in  court  he  did  not  appear,  whereupon  an  or- 
der was  entered  forfeiting  the  recognizance, 
etc.  Yet  the  defendants  have  not  paid,  etc. 

Plea  :  1.  Nul  tiel  record.  2.  That  Everson 
did  personally  appear  at  the  said  then  next 
Court  of  General  Sessions  held  in  and  for  the 
County  of  Albany  on  the  third  Tuesday  of 
September,  1843,  and  there  remained,  and  was 
then  and  there  ready  and  did  answer  the  said 
indictment ;  and  was  then  and  there  ready, 
and  did  obey  every  order  and  direction  of  the 
said  court  therein  according  to  the  tenor  and 
effect,  true  intent  and  meaning  of  the  said  re- 
cognizance; and  did  not  depart  the  court  until 
he  then  and  there  had  leave.  Verification.  8. 
That  the  said  pretended  respiting  and  continu- 
ing the  said  recognizance  until  June,  1844,  was 
had  and  done  without  the  consent  and  against 
the  will  of  the  said  defendants.  Verification. 
The  district  attorney  demurred  to  the  second 
and  third  pleas,  and  the  defendants  joined  in 
demurrer. 

Mr.  E.  C.  Lit  oh  fie  Id.  District  Atty.,  for 
the  people,  cited  5  B.  &  Aid.,  728;  1  Lewin, 
Cr.  Caa.,  294;  1  Gall.,  1: 15  Vt.,  677;  10  Wend., 
509;  17  Id.,  874;  11  Mod.,  200  ;  18  Vin.  Abr., 
167;  12  Wend.,  475;  Crown,  Cir.  Comp.,  20;  2 
Chit.  Gen.  Pr.,  402,  408;  6  Price,  88;  7  Id., 
557;  Carrington,  Cr.  L.,  122-124. 

Mr.  J.  Percy,  for  defendants,  cited  5  Hill, 
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647;  Hawk.,  B.  II.,  ch.  15,  sees.  84,  85,  and  n.; 
8  Mod.,  288  ;  1  Chit.  Cr.  L.,  105,  106  ;  2  Pa., 
240. 

*By  the  Court,  Bronson,  Ch.  J.  It  [*456 
will  not  be  necessary  to  examine  the  special 
pleas,  for  I  think  the  declaration  bad.  It  shows 
no  breach  of  the  condition  of  the  recogni- 
zance. The  condition  was,  that  Everson  should 
appear  at  the  next  Court  of  General  Sessions, 
which  was  held  in  September,  1843  ;  and  it  is 
not  alleged  that  Everson  did  not  appear  at  that 
time,  or  that  any  order  of  the  court  was  then 
made  which  he  has  neglected  to  obey.  The 
district  attorney  relies  on  a  default  nine 
months  afterwards,  in  June,  1844,  to  which 
time  it  is  said  the  recognizance  was  "respited 
and  continued."  The  pleader  has  not  told  us. 
what  he  means  by  those  words.  After  a  de- 
fault in  appearing  at  the  time  mentioned  in 
the  recognizance,  the  estreating  of  it  into  the 
exchequer  for  the  purpose  of  collecting  the 
money  is  sometimes  respited  until  a  future 
day;  and  if  the  party  appears  at  that  time  and 
abides  the  order  01  the  court,  the  forfeiture 
previously  incurred  is  not  inforced.  But  if 
there  is  a  second  default,  the  recognizance  is 
then  estreated.  In  this  State,  where  a  suit  on 
the  recognizance  has  taken  the  place  of  the 
former  estreat  into  the  exchequer,  if  the  party 
do  not  appear  pursuant  to  the  terms  of  the  re- 
cognizance, the  order  for  a  suit  is  sometimes 
respited  or  delayed  until  a  future  day  ;  and 
then  if  the  party  makes  default,  a  suit  upon 
the  recognizance  is  ordered  and  brought.  But 
in  that  case  the  pleader  need  take  no  notice  of 
the  respite;  but  should  allege  for  a  breach  the 
original  default,  or  the  non-appearance  at  the 
time  mentioned  in  the  recognizance.  When  a 
suit  is  thus  delayed,  the  party  is  not  bound  by 
the  recognizance  to  appear  at  the  adjourned 
day  ;  but  he  appears  at  that  time  to  save  the 
consequences  of  a  forfeiture  already  incurred. 

This  question  might  have  been  made  in  some 
of  the  cases  cited  at  the  bar;  but  it  was  not 
done.  The  question  is  now  made;  and  I  am 
unable  to  see  how  a  neglect  to  appear  in  June, 
1844,  can  amount  to  the  breach  of  an  obliga- 
tion to  appear  in  September,  1848. 

Everson  was  bound,  not  only  to  appear  and 
answer  the  indictment,  but  to  "obey  the  or- 
der and  direction  of  the  said  court  therein." 
*  Under  this  clause  the  court  might,  [*457 
perhaps,  have  made  an  obligatory  order  that 
Everson  should  appear  and  answer  at  a  future 
day.  But  it  is  not  averred  that  any  such  order 
was  made. 

Judgment  for  defendants. 


THE  PEOPLE  c.  BROOKS. 

Officers  before  Whom  Oaths  May  Be   Taken— 
Wittful  Neglect  or  Refusal,  a  Misdemeanor. 

The  officers  before  whom  oaths  and  affidavits  may 
by  law  be  taken,  by  2  R.  8.,  284,  sec.  49,  are  bound  to 
administer  the  same  when  requested,  the  word 
"may"  in  that  section  being  equivalent  to  "shall ; 
and  a  refusal  to  do  so  subject*  them  to  indictment 
for  a  misdemeanor. 

To  render  a  neglect  of  duty  by  a  public  officer 
willful,  within  the  statute  making  such  neglect  a 
misdemeanor.  2  R.  8..  998.  sec.  38.  it  Is  only  neces- 
sary that  it  should  appear  to  be  intentional ;  and  i 
IB  no  defense  that  the  officer  believed  he  was  not 
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bound  to  do  the  act,  and  was  not  guilty  of  bad  faith 
in  refusing:. 

A  justice  of  the  peace  before  whom  a  cause  is 
pending,  is  bound  on  the  defendant's  request,  to 
swear  him  to  an  affidavit  prepared  for  the  purpose 
of  procuring  the  cause  to  be  discontinued,  on  the 
ground  of  the  justice  being  a  material  witness  for 
the  defendant ;  and  his  refusal  to  do  so  is  a  misde- 
meanor, whether  the  affidavit,  as  drawn,  is  suffi- 
•cient  for  the  purpose  or  not. 

Citations-Laws,  1838,  p.  232,  sec.  1 :  2  R.  S.,  284. 
sec.  49 ;  696,  sec.  38 ;  3  Hill.  612 ;  Laws,  1840,  p.  187, 
sec.  1 ;  1  Ashm.,  299 ;  4  Bl.  Com.,  227 ;  7  Carr.  &  P., 
456 ;  5  T.  R..  618,  623. 

TNDICTMENT  for  a  misdemeanor.  The  de- 
JL  fendant,  a  justice  of  the  peace,  was  indicted 
in  the  Albany  General  Sessions,  for  refusing 
to  take  an  affidavit.  On  the  trial,  in  that 
•court,  it  was  shown  that  a  suit  had  been  com- 
menced before  him  as  a  justice  of  the  peace, 
and  that  the  defendant  in  that  suit  caused  an 
affidavit  to  be  prepared  in  order  to  show  that 
the  justice  was  a  material  witness  in  his  be- 
half in  the  cause,  with  a  view  to  procure  a 
discontinuance  of  the  action,  pursuant  to  the 
provisions  in  2  R.  S.,  246,  sec.  118.  The  draft 
of  affidavit  stated  that  the  justice  was  a  ma- 
terial witness  in  behalf  of  the  defendant  in  the 
•cause  then  pending,  and  that  the  defendant 
could  not  safely  proceed  to  trial  without  his 
testimony,  and  it  also  stated  the  facts  which  he 
expected  to  prove  by  said  justice  ;  and  it  was 
presented  to  the  justice  and  he  was  requested 
to  administer  the  oath,  his  fee  for  which  was 
offered  to  him;  but  he  refused  to  do  so,  alleg- 
458*]  ing  that  *it  was  not  his  duty  to  do  it ; 
that  he  did  not  conceive  that  he  was  bound  to 
take  an  affidavit  which  would  oust  him  of  his 
jurisdiction;  that  he  might  or  might  not  take 
the  affidavit,  at  his  pleasure;  that  it  would  be 
against  his  rule  to  take  it,  and  it  might  be  done 
before  some  other  justice;  but  if  the  defend- 
ant would  show  any  law  which  required  him 
to  do  it,  he  would  administer  the  oath. 

The  defendant's  counsel  insisted  that  no  in- 
dictable offense  had  been  proved;  that  the  affi- 
davit as  drawn  was  not  sufficient  to  show  that 
the  justice  was  a  material  witness,  and  that  if 
the  jury  were  satisfied  that  the  accused  be- 
lieved he  was  not  bound  to  take  the  affidavit, 
and  acted  in  good  faith  and  from  honest  mo- 
tives in  refusing  to  take  it,  he  could  not  be 
convicted. 

The  court  charged  that  it  was  the  duty  of 
the  defendant,  he  being  a  justice  of  the  peace, 
to  take  the  affidavit;  that  his  ignorance  of  his 
duty  and  of  the  law  would  not  excuse  him: 
nor  would  his  belief  that  it  was  not  his  duty  to 
administer  the  oath  or  his  acting  in  good  faith 
in  such  refusal  furnish  a  justification.  Thede- 
fendant's  counsel  excepted.  The  jury  found  a 
verdict  of  guilty.  The  indictment  and  a  bill 
of  exceptions  setting  forth  the  foregoing  mat- 
ters were  removed  into  this  court  by  certiorari. 

Messrs.  Colvin  and  James,  for  defendant. 

Mr.  E.  C.  Litchfield,  District  Atty.,  for 
the  people. 

By  the  Court,  Beardsley,  J.  An  action 
was  pending  before  a  justice,  in  which  it  was 
lawful  for  the  defendant  therein  to  make  an 
affidavit  showing  the  justice  to  be  a  material 
witness  for  him,  with  a  view  to  effect  a  discon- 
tinuance of  said  cause.  L.  1838,  p.  232,  sec.  1. 
A  justice  of  the  peace  is  authorized  to  take 
such  an  affidavit.  The  Revised  Statutes  pro- 
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vide  that  affidavits  to  "  be  read  and  used  in  any 
court  of  law  or  equity,  of  record  or  not  of  rec- 
ord, within  this  State,"  may  be  taken  before 
commissioners  of  deeds.  2  R.  S.,  284,  sec.  49. 
The  word  "  may,"  in  this  statute,  is  tanta- 
mount to  "  shall,"  and  made  it  the  imperative 
duty  of  commissioners  to  take  such  affidavits. 
* Mayor,  etc.,  of  N.  T.  v.  Furze,  3  Hill,  [*459 
612.  But  by  an  Act  of  1840,  the  office  of  com- 
missioners of  deeds  was  abolished,  and  it  was 
provided  that  "All  the  powers  and  duties  of 
such  commissioners  shall  hereafter  be  executed 
by  the  justices  of  the  peace,  in  said  towns  re- 
spectively." L.  1840,  p.  187,  sec.  1.  In  this 
case,  therefore,  the  justice  was  not  only  au- 
thorized to  take  the  affidavit,  but  it  was  his 
duty  to  do  so.  This  duty  he  neglected  to  per- 
form, and  for  that  he  was  indictable.  2  R.  S., 
696,  sec.  38.  The  language  of  the  statute  is, 
that  the  neglect  of  duty  must  be  "  willful," 
and  this  neglect  was  of  that  character.  The 
justice  knew  what  was  asked  of  him,  and  he 
knew  what  he  refused;  there  was  nothing  like 
surprise,  inadvertence  or  misapprehension  on 
his  part.  He  refused  to  administer  the  oath, 
and  he  intended  so  to  refuse.  This  was  a  will- 
ful violation  of  duty,  for  "  every  intentional 
act  is  necessarily  a  willful  one."  Com.  v.  Green, 
1  Ashmead,  299. 

That  the  justice  believed  he  was  not  bound 
to  take  the  affidavit,  and  acted  in  good  faith  in 
refusing  to  do  so,  are  no  defense.  Ignorance 
of  the  law  is  no  excuse,  and  an  honest  convic- 
tion that  one  has  a  right  to  do  what  the  law 
declares  to  be  illegal,  will  not  make  the  act  in- 
nocent. "A  mistake  in  point  of  law,  which 
every  person  of  discretion  not  only  may  but  is 
bound  and  presumed  to  know,  is  in  criminal 
cases  no  sort  of  defense."  4  Bl.  Com.,  227;  Rex 
v.  Esop,  7  Carr.  &  P.,  456. 

By  the  terms  of  the  statute  a  willful  neglect 
of  duty  is  made  indictable;  and  it  need  not,  in 
any  other  sense  be  charged  or  found  to  be  cor- 
rupt. King  v.  Holland,  5  T.  R.,  618,  623.  The 
offense  charged  is  not  the  neglect  of  a  judicial 
duty,  but  of  one  purely  ministerial,  which  the 
officer  was  absolutely  bound  to  perform,  and 
had  no  discretion  or  right  to  decline. 

It  is  not  material  to  decide  whether  the  affi- 
davit, as  drawn,  was  sufficient  for  the  intended 
purpose.  That  was  not  a  question  for  the  jus- 
tice when  called  upon  to  administer  the  oath, 
nor  did  he  put  his  refusal  on  that  ground. 

He  refused  because,  as  he  declared,  it  was 
his  pleasure  to  refuse  and,  as  he  said,  he  was 
not  bound  to  do  anything  which  would  oust 
*him  of  his  jurisdiction  over  the  cause.  [*46O 
He  may  have  been  ignorant  of  his  duty,  but 
the  tenacity  with  which  he  clung  to  the  cause 
is  at  best  but  equivocal  evidence  of  good  faith. 
But  these  considerations  were  not  material  to 
the  jury,  who  were  very  properly  instructed  to 
disregard  them.  They  might  be  important  on 
an  application  for  a  pardon ;  and  should  be  al- 
lowed their  proper  weight  by  the  court  in 
awarding  punishment. 

There  was  no  error,  and  a  new  trial  must  be 
denied. 

New  trial  denied. 

Cited  in— 3  Denio,  402 ;  54  N.  Y.,  634 ;  62  N.  Y.,  304 ; 
3  Hun,  222 ;  21  Hun.  429 ;  47  Barb..  41 ;  54  Barb.,  318 ; 
5  T.  &  C.,  678 :  14  How.  Pr.,  304 ;  44  How.  Pr..  245 ;  13 
Abb.  N.  S.,  438 ;  8  Abb.  N.  C.,  37 ;  1  Abb.  U.  S.,  204. 
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RANDALL  v.  SWEET. 


Infant — Liable  far  Necessaries —  When  Liable  for 
Money  Borrowed  to  Buy. 

An  infant  is  liable  for  money  paid  at  his  request 
to  satisfy  a  debt  which  he  had  contracted  for  nec- 
essaries. 

An  infant  is  not  liable  for  money  borrowed, 
though  expended  by  him  for  necessaries,  nor  for 
money  borrowed  to  buy  necessaries,  where  it  was 
not  so  applied;  but  he  is  liable  where  the  lender 
sees  that  the  money  is  laid  out  for  necessaries,in  the 
same  manner  that  he  would  be  if  the  necessaries 
had  been  furnished  directly  by  the  lender.  Per 
Bronson,  Ch.  J. 

An  infant  is  likewise  liable  for  money  paid  to 
procure  his  liberation  from  arrest  on  execution ; 
and  also  on  mesne  process,  where  the  arrest  was  for 
necessaries.  Per  Bronson,  Ch.  J. 

Citations-1  Salk.,  386;  10  Mod.,  67 ;  12  Mod.,  197 ; 
Comb.,  482;  3  Salk.,  197;  5  Mod..  368 ;  1  Ld.  Haym., 
344 ;  Macph.,  Infants,  505.  506 ;  .1  P.  Wms.,  558 ;  2 
Esp.,  472,  n.;  5Esp.,  28. 

A  SSUMPSIT,  tried  before  Monell,  C.  Judge, 
-Q-  in  August,  1843.  The  case  was  this:  the 
plaintiff  and  defendant  were  partners  in  busi- 
ness in  the  sale  of  goods.  In  August,  1841,  the 
partnership  was  dissolved;  the  defendant  pur- 
chased the  plaintiff's  interest  in  the  concern 
for  $1,500,  and  gave  his  notes  to  the  plaintiff 
for  the  amount,  payable  at  future  periods.  On 
one  of  those  notes,  for  $75,  this  action  was 
brought.  Soon  after  the  dissolution  Root  & 
McNaughton  presented  the  plaintiff  with  an 
account  for  his  board  at  $2  a  week,  and  some 
other  things,  amounting  altogether  to  $45.63. 
The  plaintiff  requested  the  defendant  to  pay 
the  amount  to  Root  &  McNaughton,  and  the 
46 1*]  *defendant  did  so.  The  defendant  had 
some  further  account  against  the  plaintiff,  one 
item  being  money  paid  to  one  Van  Name  for  a 
pair  of  boots,  and  in  December,1841,the  plaint- 
iff settled  the  account,  and  gave  the  defendant 
his  note  for  $50.  The  defendant  proposed  to 
set  off  the  note  or  the  consideration  for  which 
it  was  given  against  the  plaintiff's  demand.  In 
answer,  the  plaintiff  proved  that  he  was  an  in- 
fant at  the  time  the  money  was  paid  to  Root  & 
McNaughton,  and  at  the  time  the  $50  note  was 
given  in  December  following.  The  judge 
charged  the  jury  that  the  defendant  could  not 
set  off  the  note,  because  the  plaintiff  was  an  in- 
fant at  the  time  it  was  given;  but  that  he  might 
set  off  so  much  of  the  account  as  was  for  nec- 
essaries furnished  to  the  defendant.  The  plaint- 
iff excepted;  and  the  jury  found  a  verdict  in 
his  favor  for  $31.90.  The  plaintiff  moves  for 
a  new  trial  on  a  bill  of  exceptions. 

Mr.  N.  mil.  Jr..  for  plaintiff. 

Mr.  H.  Gay.  for  defendant. 

By  the  Court,  Bronson,  Ch.  J.  An  infant 
is  not  answerable  for  money  borrowed, though 
expended  by  him  for  necessaries;  nor  for  money 
borrowed  to  buy  necessaries,  unless  it  was  act- 
ually so  applied.  And  perhaps  the  infant  is  not 
answerable  in  that  case,  unless  the  lender  either 
lays  out  the  money  himself,  or  sees  it  laid  out 
for  necessaries.  But  where  that  is  done,  the 
infant  is  answerable  for  the  money,  the  same 
as  he  would  have  been  for  the  necessaries  had 
they  been  directly  furnished  by  the  lender. 
Earle  v.  Peale.  1  Salk.,  886;  8.C.,  10  Mod.,  67; 
EUit  v.  EUis,  12  Id.,  197;  Comb.,  482;  8  Salk.. 
197;  5  Mod.,  868;  8.  C..  1  Ld.  Raym..  844; 
Macph.  Infants,  505,  506;  and  see,  Marlow  v. 
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Pitefield,  1  P.  Wms.,  558;  Probartv.  Knouth,  2 
Esp.,  472,  n.  So  an  infant  is  liable  for  money 
paid  to  procure  his  liberation  from  arrest  on 
execution ;  and  also  on  meane  process,  where 
the  arrest  was  for  necessaries.  Clarke  v.  Leslie, 
5  Esp.,  28.  The  case  at  bar  falls  within  the 
principle  of  those  where  the  infant  has  been 
held  liable.  The  money  was  *paid  at  [*462 
the  plaintiff's  request,  to  satisfy  a  debt  which 
he  owed  for  necessaries.  The  infancy  of  the 
plaintiff  would  have  been  no  answer  to  an  ac- 
tion by  Root  &  McNaughton;  and  I  think  it  is 
no  answer  to  the  claim  of  the  defendant. 
New  trial  denied.(a) 

Cited  in— 4  Denio,  519 ;  2  Sandf ..  308 ;  28  Minn.,  251 ; 
47  Am.  Dec.,  272 ;  2  N.  W.  Rep..  944. 

(a)  See,  4  Carr.  &  P.,  104 ;  Steph.  N.  P.,  2050 ;  Chit. 
Cunt.,  144. 


WILLSON  «.  ELLIS. 

Distress  for  Bent — Exemptions. 

Under  the  statutes  exempting  certain  necessary 
articles  from  distress  for  rent  and  levy  and  sale 
under  execution,  the  question  whether  a  given  arti- 
cle was  necessary,  is  one  of  fact  and  not  of  law ;  and 
where  the  jury  found  that  a  clock  owned  by  a 
householder  was  not  exempt,  held  that  the  verdict 
could  not  be  disturbed  on  ccrtiorari. 

Citations-Laws,  1842,  p.  193,  sec.  1 ;  2  R.  S.,  254,  sec. 
169 ;  14  Johns.,  434 ;  Cow.  Tr.,  1062. 

ERROR  from  the  Seneca  C.  P.  Ellis  sued 
Willspn  before  a  justice  of  the  peace  and 
declared  in  trespass,  for  taking  a  clock,  to 
which  the  defendant  pleaded  the  general  issue. 
The  cause  was  tried  by  a  jury.  The  defendant 
was  a  constable  and  took  the  clock  on  an  exe- 
cution against  the  plaintiff.  The  plaintiff  was 
a  householder,  and  had  a  family — his  whole 
property  being  worth  about  $60.  The  jury 
found  for  the  defendant,  and  judgment  was 
rendered  in  his  favor  by  the  justice,  but  this 
was  reversed  by  the  C.  P.  on  certwrari. 

Mr.  P.  Y.  Cutler,  for  plaintiff  in  error. 

Mr.  J.  Herron,  for  defendant  in  error. 

By  the  Court,  Beardsley ,  J.  By  the  Act  of 
1842,  L.  1842,  p.  193,  sec.  1,  "Necessary  house- 
hold furniture  and  working  tools  and  team 
owned  by  any  person  being  a  householder,  or 
having  a  family  for  which  he  provides,  to  the 
value  of  not  exceeding  one  hundred  and  fifty 
dollars,"  are  exempt  from  levy  *and  sale  [*463 
under  execution.  The  plaintiff  was  a  house- 
holder, and  his  property  in  value  was  far  short 
of  the  amount  to  which  the  exemption  extends. 
The  only  question  is  whether  a  clock  was 
"  necessary  household  furniture." 

A  clock  may  fall  within  the  description  of 
"  household  furniture,"  but  whether  "  neces- 
sary "  for  a  householder  or  one  who  provides 
for  a  family,  is  a  question  of  fact  and  not  of 
law.  The  jury  found  that  it  was  not  necessary 
for  the  plaintiff,  as  he  was  situated  ;  and  that 
finding  must  be  regarded  as  decisive  of  that 
question. 

By  the  former  statute,  necessary  food  for  a 
cow  and  two  swine  .  necessary  pork,  beef,  etc., 
provided  for  family  use  ;  necessary  fuel  for  the 
use  of  the  family  for  sixty  days  ;  necessary 
apparel,  beds,  bedsteads  and  bedding,  and  the 
tools  and  implements  of  a  mechanic,  necessary 
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to  the  carrying  on  of  his  trade,  were  exempt 
from  execution.  2  R.  S.,  254,  sec.  169.  In  all 
these  instances  the  question  of  necessity  is  one 
of  fact,  and  can  in  no  case  be  reviewed  as  a 
mere  legal  proposition.  The  party  who  claims 
the  exemption  must  show  that  the  article  was 
necessary,  and  not  merely  that  it  was  con- 
venient. 14  Johns.,  434 ;  Cow.  Tr.,  1052. 

In  this  case  the  C.  P.  erred.  The  jury  found 
that  the  clock  was  not  necessary,  and  that 
point  is  at  an  end.  The  judgment  of  the  C.  P. 
must  be  reversed  and  that  of  the  justice  af- 
firmed. 

Ordered  accordingly. 

ExplaIned-23  Barb.,  250. 

Cited  in-38  N.  Y.,  353 ;  57  Barb.,  640 ;  1 T.  &  C.,  446 ; 
3  Co.  R.,  54 ;  47  Am.  Hep.,  190 ;  59  N.  H.,  159. 


464*]         *SPEAR  v.  SMITH. 

Arbitrators — Refusal  to  Abide  the  Award — Pen- 
alty/or. 

A  submission  to  arbitration  provided  that  the  ar- 
bitrators should  determine  what  damages  either 
party  should  pay  to  the  other,  and  contained  a 
clause  to  the  effect  that  the  party  who  should  refuse 
to  abide  the  award  should  pay  to  the  other  $100  "  as 
the  ascertained  and  liquidated  damages : "  the  arbi- 
trators having  awarded  to  the  plaintiff  $10.40,  held 
that  the  $100  was  a  penalty,  and  that  only  the 
amount  awarded  could  be  recovered. 

Citations— 23  Wend.,  163 ;  6  Bing.,  141 ;  17  Wend., 
447. 

ERROR  to  Monroe  C.  P..  where  Smith  sued 
Spear  and  declared  in  debt  for  $100  on  a 
written  submission  to  arbitration.  By  the  sub- 
mission, the  defendant  agreed  to  give  up  to  the 
plaintiff  the  possession  of  certain  property  con- 
cerning which  there  was  a  contract  between  the 
parties,  and  the  arbitrators  were  to  decide  what 
damages  either  party  should  have  in  conse- 
quence of  the  non-fulfillment  of  the  contract, 
and  on  account  of  certain  other  matters  of 
small  importance.  The  submission  contained 
the  following  clause  :  "  I  the  said  Moses  Smith 
agree  to  pay  to  the  said  William  W.  Spear  the 
sum  of  one  hundred  dollars  as  the  ascertained 
and  liquidated  damages  if  I  shall  refuse  to 
abide  their  [the  arbitrators']  decision  ;  and  I, 
the  said  William  W.  Spear,  agree  to  pay  the 
like  sum  to  said  Smith  as  ascertained  and 
liquidated  damages  if  I  shall  refuse  to  abide 
such  decision."  The  arbitrators  awarded  that 
the  defendant  should  pay  the  plaintiff  $10.40 
by  a  specified  day.  The  defendant  failed  to  pay 
the  $10.40  by  the  day  ;  and  he  had  not  given 
possession  in  pursuance  of  the  agreement.  The 
court  decided  that  the  plaintiff  was  entitled  to 
recover  $100  as  liquidated  damages,  and  judg- 
ment was  rendered  accordingly.  The  defend- 
ant brings  error  on  a  bill  of  exceptions. 

Mr.  P.  M.  Haight,  for  plaintiff  in  error, 
cited  5Cow.,  148  ;  22  Wend.,  163  ;  2Qld.,  630; 
2  Poth.,  74,  75. 

.'//•.  H.  R.  Selden,  for  defendant  in  error, 
cited  7  Johns.,  72  ;  15  Id.,  200  ;  4  Wend.,  468; 
18/<f.,587;  17  Id.,  447. 

465*]     *By    the   Court,  Bronson,  Oh.  J. 
Where  there  is  an  agreement  to  pay  a  gross 


Nora.— Penalty— Liquidated  damages.  See  Dennis 
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sum  in  the  event  of  the  non-performance  of 
a  contract,  and  the  case  is  such  that  a  jury 
can  ascertain  with  reasonable  certainty  how 
much  damages  the  injured  party  has  actually 
sustained  by  the  non-performance,  there  the 
courts  are  strongly  inclined  to  regard  the  gross 
sum  as  a  penalty,  and  not  as  liquidated  dam- 
ages. Hoag  v.  McGinnis,  22  Wend.,  163  ;  Kem- 
bUv.  Fan-en,  6 Bing.,  141  ;  Dakinv.  Williams, 
17  Wend.,  447.  Here  the  arbitrators  were  to  do 
nothing  but  determine  how  much  damages 
should  be  paid  by  one  party  to  the  other.  In 
an  action  on  the  submission  there  could  be  no 
difficulty  in  saying  how  much  damages  had 
been  sustained  by  the  neglect  or  refusal  to 
abide  the  award.  It  would  be  the  sum  awarded 
with^  interest.  I  think  the  gross  sum  of  $100 
was  inserted  in  terrorem,  and  not  as  the  amount 
to  be  actually  paid,  any  more  than  the  sum 
mentioned  in  the  penal  part  of  a  common 
bond. (a)  The  defendant  would  have  been 
bound  to  pay  the  sum  awarded,  though  It  had 
greatly  exceeded  the  $100  ;  and  I  think  he  is 
only  bound  to  pay  the  sum  awarded,  though  it 
is  less  than  the  $100. 
Judgment  reversed. 

Reviewed-16  N.  Y.,  473. 

Cited  in— 38  N.  Y.,  75 :  5  Trans.  App.,  310 ;  36  How. 
Pr.,  321 ;  51  How.  Pr.,  38. 

(a)  The  submission  in  this  case  appears  to  have  au- 
thorized only  an  award  for  the  payment  of  money. 
In  Burgess  v.  Tucker,  5  J.  R.,  105,  a  bond  conditioned 
to  perform  an  award,  where  the  payment  of  a  sum 
less  than  the  penalty  was  awarded,  was  regarded  in 
reference  to  the  Statute  of  Set-off  as  a  bond  for  the 
payment  of  money  only :  and  where  the  payment  of 
a  smaller  sum  is  secured  by  a  greater,  the  larger 
amount  will  always  be  considered  as  a  penalty, 
whatever  language  the  parties  may  have  used.  Ast- 
ley  v.  Weldon,  2  Bos.  &  P.,  346 ;  Dakin  v.  Williams, 
17  Wend.,  447,  per  Nelson,  Ch.  J. 


*GARDNER  v.  HEARTT.     [*466 

Action  on  Contract — Party  Interested  in  Both 
Sides. 

Where  the  plaintiff,  the  defendant  and  several 
others  were  parties  to  a  written  contract,  by  the 
provisions  of  which  they  were  together  to  engage 
in  the  removal  of  earth  from  the  land  of  the  de- 
fendant to  lands  belonging  in  common  to  all  the 
parties  to  the  contract,  for  the  purpose  of  raising 
and  filling  up  the  same :  and  after  proceeding  in  the 
execution  thereof,  the  plaintiff,  with  the  assent  of 
the  other  parties,  sold  and  conveyed  his  interest  in 
the  common  lands  to  the  defendant,  subject  to  the 
contract ;  and  subsequently  the  defendant  and  the 
other  remaining  proprietors  continued  the  removal 
of  the  earth  from  the  defendant's  land  to  said  com- 
mon property  pursuant  to  such  contract,  and  in  so 
doing  negligently  undermined  a  hill  on  said  defend- 
ant's land,  and  thereby  caused  a  slide  therefrom 
which  covered  and  injured  other  lands  of  the  plaint- 
iff ;  held,  that  the  fact  of  the  plaintiff  having  orig- 
inally been  a  party  to  the  contract  for  the  removal 
of  such  earth  did  not  preclude  him  from  recovering 
in  case,  for  such  injury. 

Citation— 1  Denio,  91. 

CASE,  tried  at  the  Rensselaer  Circuit  in  Jan- 
uary, 1843,  before  Willard,  C.  Judge.  The 
declaration  stated  that  the  plaintiff  was  the 
owner  of  several  lots  lying  on  the  east  side  of 
Hill  St.,  in  the  City  of  Troy,  and  that  the  de- 
fendant was  the  owner  of  a  hill  or  part  of  a 
hill  called  Mount  Ida,  lying  east  of  said  lots  ; 
that  the  defendant  caused  the  hill  or  the  part 
thereof  owned  by  him,  to  be  undermined,  and 
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the  same  was  so  carelessly,  negligently,  and 
improvidently  done,  and  the  dirt  was  so  care- 
lessly and  negligently  removed,  etc.,  as  to 
cause  said  hill  to  slide  down  upon  the  plaint- 
iff's lots,  etc.,  and  thereby  greatly  injured  the 
same,  etc.  The  defendant  pleaded  not  guilty. 
On  the  trial  the  plaintiff  proved  that  three 
building  lots,  50  feet  by  120,  on  the  east  side 
of  Hill  St.,  were  conveyed  to  him  in  1825;  that 
the  defendant  was  the  owner  of  the  hill  ;  that 
one  avalanche  or  slide  occurred  in  1837,  and 
another  (the  one  complained  of)  in  the  winter 
of  1843,  and  that  by  the  latter  occurrence  the 
plaintiff's  lots  were  covered  with  earth,  etc., 
and  greatly  injured;  that  in  February,  1842, 
a  person  claiming  an  interest  in  one  of  the  lots 
under  the  plaintiff,  gave  notice  to  the  defend- 
ant not  to  dig  into  the  hill  as  it  endangered  his 
property,  and  that  the  defendant  said  he  would 
467*]  dig  as  much  as  he  pleased.  *Evidence 
was  then  given  tending  to  show  that  the  slide 
was  caused  by  digging  into  the  hill,  and  that 
the  same  was  done  under  the  direction  of  a 
company  called  the  Meadow  Company  of  which 
the  defendant  was  a  member.  It  appeared  that 
for  some  time  prior  to  and  up  to  the  time  of 
the  slide  of  1843,  the  hands  of  the  company 
had  been  taking  dirt  from  the  hill  to  fill  up 
certain  lots  south  of  Washington  Square. 

The  defendant  gave  in  evidence  a  contract, 
dated  September  25,  1834,  between  the  plaint- 
iff and  defendant  and  three  other  persons;  by 
the  provisions  of  which  certain  meadow  lands 
in  Troy,  lying  south  of  Washington  Square, 
were  to  be  purchased  for  the  benefit  of  the  five 
parties,  and  upon  such  purchase  being  made, 
the  defendant  was  to  allow  earth  to  be  taken 
from  the  hill  to  fill  up  the  meadow  lots  so  pur- 
chased, which  enterprise  was  to  be  conducted 
by  and  for  the  benefit  of  the  five  individuals 
who  were  parties  to  the  contract;  and  it  ap- 
peared that  the  excavation  which  caused  the 
injury  complained  of  was  done  in  the  course 
of  the  execution  of  the  contract.  After  this 
evidence  had  been  given,  the  judge  intimated 
that  the  plaintiff  could  not  recover  as  the  evi- 
dence stood.  The  plaintiff  then  offered  in  evi- 
dence a  deed  from  himself  and  his  wife  to  the 
defendant,  dated  February  6. 1836,  for  one  un- 
divided fifth  part  of  the  meadow  land  referred 
to  in  the  contract  of  September  25,  1834.  It 
contained  a  covenant  on  the  part  of  the  plaint- 
iff that  he  had  done  no  act  to  affect  the  title  to 
the  premises  conveyed,  except  by  his  covenants 
and  agreements  with  the  four  other  proprie- 
tors parties  to  the  contract  before  mentioned, 
and  it  stated  that  the  deed  was  subject  to  that 
contract.  He  also  offered  to  show  that  the  sale  of 
his  interest  to  the  defendant  was  made  with 
the  assent  of  the  other  parties  to  the  aforesaid 
contract,  and  that  at  the  time  of  giving  said 
deed  there  was  no  danger  of  the  sliding  of  the 
earth  on  account  of  their  operations,  and  thai 
no  slide  would  have  occurred  after  that  oi 
1887,  but  for  the  undermining  of  the  hill,  and 
that  the  injury  complained  of  was  occasioned 
bv  what  was  done  subsequently  to  the  plaint- 
iff's conveying  his  interest  by  said  deed.  The 
defendant's  counsel  objected  to  the  evidence  so 
offered,  and  the  objection  was  sustained  by 
468*1  the  *judge,  who  thereupon  directed  a 
nonsmt  to  be  entered.  The  defendant's  coun- 
sel excepted. 
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Mr.  D.  Gardner,  in  person  moved  to  set 
aside  the  nonsuit. 
Mr.  J.  Pierson,  for  defendant. 

By  the  Court,  Beardsley,  J.  I  think  the 
evidence  offered  by  the  plaintiff,  and  which 
the  judge  refused  to  receive,  was  proper  and 
ought  not  to  have  been  excluded. 

In  1834,  the  plaintiff  and  defendant,  with 
three  others,  entered  into  a  contract  which 
contemplated  the  purchase,  for  the  benefit  of 
said  five  persons,  of  a  piece  of  land  called  the 
meadow;  and  which  contract  provided  that  in 
case  the  purchase  was  made,  the  meadow  should 
be  filled  up  by  removing  earth  from  the  hill 
then  owned  by  the  defendant,  at  the  expense 
of  the  several  owners  of  the  meadow.  The  pur- 
chase seems  shortly  thereafter  to  have  been 
made ;  and  the  evidence  given  tended  to  show 
that  the  slide  of  the  hill,  of  which  the  plaintiff 
complains,  was  occasioned  by  the  removal  of 
earth  in  1842,  and  which  was  taken  away  by 
the  defendant  and  the  other  owners  of  the 
meadow  for  the  purpose  of  raising  that  piece 
of  ground  to  its  proper  height,  as  is  provided 
in  the  contract  of  1834.  In  this  state  of  the 
case  the  plaintiff  offered  to  prove  that  in  1836 
he  sold  and  conveyed  all  his  right  and  title  to 
the  meadow  land  to  the  defendant,  the  same 
being  done  with  the  consent  of  the  other  par- 
ties in  interest;  that  there  was  then  no  danger 
of  a  slide  from  the  hill,  but  that  the  one  which 
occurred  in  1843,  and  did  the  injury  com- 
plained of,  was  caused  by  undermining  the 
hill  subsequently  to  the  time  when  the  plaint- 
iff conveyed  his  interest  to  the  defendant.  This 
evidence  the  judge  refused  to  receive,  and  the 
plaintiff  excepted  thereto. 

It  was  argued  that  the  plaintiff  was  a  party 
to  the  act  complained  of,  and  if  it  was  negli- 
gent, the  law  will  give  him  no  redress.  He 
was  one  of  the  parties  who  entered  into  the 
contract  of  1884,  which  provided  for  a  remov- 
al of  earth  from  the  hill  to  fill  up  the  meadow ; 
and  this  excavation  was  for  that  *pur-  [*469 
pose,  and  was  in  fact  done  under  that  con- 
tract. Hence  it  was  urged  that,  although  the 
plaintiff  might  have  sold  out  in  1836,  as  he  of- 
fered to  show,  still,  being  an  original  party  to 
the  contract  under  which  the  earth  was  re- 
moved, the  law  would  hold  him  to  be  a  party 
in  fact  to  the  act  of  removal,  and  he  must 
abide  by  all  the  consequences  which  would 
follow  from  his  participation  in  the  negligence 
complained  of.  On  this  ground  the  exclusion 
of  the  evidence  is  attempted  to  be  justified. 

The  general  principle  certainly  is,  that  the 
law  will  not  allow  anyone  to  recover  a  com- 
pensation for  an  injury  resulting  from  a  neg- 
ligent act  to  which  he  was  himself  a  party. 
Cook  v.  Transp,  Co.,  ante,  p.  91.  But  how 
could  this  plaintiff  have  been  a  party  to  the 
act  here  complained  of  ?  He  offered  to  show 
not  only  that  in  1886  he  conveyed  all  bis  in- 
terest in  the  meadow  land  to  the  defendant, 
but  that  the  excavation  which  produced  the 
injury  was  made  long  subsequently  to  that 
conveyance.  Had  this  been  established,  the 
plaintiff  could  in  no  sense  have  been  a  party 
to  the  act  complained  of.  It  would  not  have 
been  done  by  him,  or  for  his  benefit,  but  by 
the  person  to  whom  he  had  transferred  all  his 
right,  with  the  assent  of  the  other  parties  in 
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interest.  As  they  were  the  persons  who  were 
interested  in  what  was  to  be  done,  and  as  the 
plaintiff  did  not  interfere,  upon  what  princi- 
ple can  it  be  said  that  the  law  holds  him  to  be 
a  party?  I  confess  I  know  of  none  on  which 
this  can  justly  be  urged. 

It  is  true,  his  contract  of  1884  contemplated 
a  removal  of  earth  from  the  hill  to  the  mead- 
ow. That  was  a  legal  contract,  and  we  can- 
not infer  that  the  parties  designed  to  execute 
it  in  a  negligent  manner.  Had  the  plaintiff 
continued  a  party  in  interest  at  the  time  when 
the  acts  of  negligence  occurred,  it  may  well 
be  that  he  could  not  have  recovered.  The  ex- 
cavation would  have  been  for  his  benefit,  and 
by  persons  who  were  in  his  employ,  and  to  be 
paid  in  part  by  him.  Their  acts  might  have 
been  his,  and  he  must  have  abided  by  all  the 
consequences.  But  the  facts  were  otherwise. 
The  plaintiff,  as  he  offered  to  show,  parted  in 
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1886  with  all  his  interest  to  the  defendant ; 
and  certainly,  as  between  these  parties,  the 
law  will  not,  upon  what  is  'contained  [*47O 
in  the  contract  of  1834,  impute  to  the  plaint- 
iff the  negligence  of  the  defendant  in  1842, 
although  it  may  have  occurred  in  doing  what 
was  required  to  be  done  by  that  contract. 
The  evidence  offered  was,  therefore,  proper. 
It  would  have  shown  that  the  alleged  negli- 
gent acts  were  not  to  be  imputed  to  the  plaint- 
iff; and  of  consequence  redress  for  an  injury 
thus  sustained  by  him  could  not  be  denied  on 
that  ground.  For  this  reason  the  nonsuit  should 
be  set  aside,  that  the  plaintiff,  if  he  has  been 
injured  by  the  defendant's  negligence,  may 
recover  the  damages  sustained. 

New  trial  granted. 

Same  case— 1  N.  Y..  528. 

Cited  in-25  N.  Y.,  346 ;  50  Am.  Dec.,  626  (30  Me.,  179). 
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471*J  *PALMER 

D. 

WILLIAM  G.  STEPHENS. 

Signature  by  Initials,  Binding —  When  Evidence 
Admissible  to  Show  that  He  Signed  as  Witness 
— Acting  as  Agent  without  Authority — Bind* 
Himself— Ratification  by  Principal — Partners 
Using  Name  of  Individual,  Bound  Ihereby. 

A  party  signing  a  written  instrument  with  his  in- 
itials, intending  thereby  to  bind  himself,  is  as  ef- 
fectually bound  as  he  would  be  by  writing1  bis  name 
in  full. 

It  is  competent,  however,  where  the  suit  is  be- 
tween the  original  parties,  for  one  whose  initials,  or 
full  name,  appear  to  a  note  or  obligation,  to  show 
that  he  placed  them  there  to  attest  the  execution  of 
the  instrument,  or  for  any  other  lawful  purpose, 
and  not  as  maker  of  the  instrument.  Per  Beards- 
ley,  J. 

where  a  promissory  note  purporting,  from  the 
words  "  we  promise,  etc.,  to  be  the  note  of  more 
than  one  person,  was  signed  in  the  first  place  with 
the  name  of  a  single  individual,  under  which  name 
were  written  the  Initial  letters  of  the  defendant's 
name,  which  were  proved  to  be  in  his  handwriting : 
held,  that  the  defendant  was  presumptively  a  joint 
maker ;  and  also  that  such  presumption  was  not 
overcome  or  impaired  by  proof  that  the  first  signa- 
ture was  likewise  in  the  defendant's  handwriting. 

Where  one  executes  an  instrument  in  the  name 
of  another,  assuming'  to  be  his  agent,  but  having  in 
fact  no  authority  for  that  purpose,  he  is  himself 
bound  as  a  principal. 

Whether  this  rule  would  apply  in  a  case  where 
the  name  of  the  assumed  agent  did  not  appear  on 
the  paper,  qucere.  Per  Beardsley,  J. 

To  exempt  the  party  assuming  to  be  agent  from 
472*1  the  operation  of  this  rule,  it  must  *appear 
that  he  was  such  when  he  signed  the  instrument.  A 
subsequent  ratification  by  the  party  named  as  prin- 
cipal would  not  affect  the  question. 

The  partners  of  a  firm,  by  adopting  and  using  in 
their  business  the  name  of  a  single  individual  for 
that  of  their  firm,  will  subsequently  be  bound  by 
the  use  of  such  name,  to  the  same  extent  as  though 
they  had  used  the  ordinary  name  of  their  firm. 

Where  the  partners  of  a  firm  have  a  copartnership 
name  which  they  ordinarily  use,  they  will  not  be 
bound  by  the  use  of  a  new  name,  unless  it  be  shown 
that  all  the  partners  have  assented  to  the  use  of 
such  new  name,  or  that  the  partner  who  was  en- 


NOTB.— 1.  Negotiable  paper—  Form  of  indorsement. 

In  making  an  indorsement  the  full  name  thould  be 
written,  but  the  initials  are  sufficient. 

Any  mark  intended  to  represent  the  indorser's 
name  is  sufficient.  See  Merchant's  Bank  v.  Spicer, 
0  Wend..  443.  note. 

2.  Partnership—  Name  of,  may  be  that  of  an  indi- 
vidual member.  See  Bank  of  Rochester  v.  Montcath, 
ante,  402,  note. 
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trusted  with  the  control  and  management  of  the 
business  of  the  firm  had  so  assented. 

The  defendant,  a  clerk  of  a  mercantile  firm,  con- 
sisting of  Gideon  Stephens  and  three  of  his  sons, 
who  ordinarily  transacted  their  business  under  the 
name  of  G.  Stephens  &  Sons,  having  authority  to 
make  notes  in  behalf  of  the  firm,  but  not  in  behalf 
of  Gideon  Stephens  individually,  made  a  note  to  the 
plaintiff  upon  a  copartnership  transaction  and 
signed  the  same  G.  Stephens,adding  his  own  initials ; 
held,  that  the  defendant  was  himself  liable  on  the . 
note,  unless  it  were  shown  that  the  firm  was  bound 
in  consequence  of  having  adopted  the  name  of  G. 
Stephens  as  a  proper  name  to  designate  such  firm 
in  the  transaction  of  its  business. 

Citations— 6  Wend..  443 ;  6  Hill,  323,  443 :  1  Barn.  & 
C.,146 ;  4  N.H.,  839,  347.248  ;  3  Johns.  Cas.,70 ;  8  Wend., 
494 :  2  Cromp.  &  M..  580,  n.:  Chit.  Bills,  35 ;  2  Mees.  & 
W.,  863 ;  2  B.  &  Adol.,  114 ;  8  Barn.  &  C..  427 ;  10 
Wend.,  271. 

A  8SUMPSIT,  tried  at  the  Albany  Circuit  in 
/A.  February,  1844,  before  Cushman,  late  C. 
Judge.  The  plaintiff  gave  in  evidence  a  prom- 
issory note  payable  to  himself,  the  body  and 
signature  of  which  were  proved  to  be  in  the 
handwriting  of  the  defendant,  which  was  in 
the  following  words: 

"On  demand,  for  value  received, we  promise 
to  Nathaniel  Palmer  one  thousand  dollars,  on 
interest.  Coeymans,  Nov.  20,  1841. 

G.  STEPHENS. 
W.  G.  S." 

The  plaintiff  then  rested  ;  and  the  defend- 
ant's counsel  stated  the  defense  to  be,  that  the 
firm  of  Gideon  Stephens  &  Sons,  for  whom 
they  alleged  the  note  was  given  by  the  defend- 
ant as  their  clerk,  were  alone  liable  to  the 
plaintiff. 

It  appeared  that  at  the  date  of  the  note  there 
was  a  mercantile  firm  at  Coeymans,  composed 
of  Gideon  Stephens  and  three  of  his  sons,  Na- 
than, James  and  Joseph,  the  correct  name  of 
which  was  G.  Stephens  &  Sons  ;  but  it  was 
known  and  sometimes  designated  as  G.  Ste- 
phens &  Co.  The  defendant  Is  a  son  of  Gideon 
Stephens,  and  was  a  clerk  of  the  firm  at  the 
date  *of  the  note  and  for  pome  time  be-[*473 
fore  and  afterwards,  but  was  never  a  member 
of  it.  The  firm  failed  in  August,  1842.  It  was 
proved  that  the  defendant  as  clerk  was  fully 
authorized  to  make  notes  for  and  in  behalf  of 
the  firm.  Gideon  Stephens  was  examined  as  a 
witness  for  the  defendant  [an  objection  to  bis 
competency  on  the  ground  of  Interest, made  by 
the  plaintiff's  counsel, having  been  overruled], 

8B8 


478 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1845 


and  testified  that  the  clerks  of  the  firm.in  sign- 
Ing  papers  in  its  behalf,  frequently  added  their 
own  initials  under  the  name  of  the  firm  as 
signed  by  them  ;  and  the  same  fact  appeared 
by  other  witnesses.  The  defendant  gave  evi- 
dence, after  an  objection  on  the  ground  of  im- 
materiality had  been  overruled,  to  show  that 
the  defendant  and  other  clerks  of  the  firm 
sometimes  signed  the  individual  name  of  Gid- 
eon Stephens  as  and  for  the  firm  name.placing 
the  initials  of  the  person  who  signed  it  under 
the  name  of  the  firm.  Gideon  Stephens  said 
that  the  clerks  were  in  the  habit  of  doing  so. 
Other  witnesses  said  it  had  sometimes  been 
done  by  other  clerks  in  giving  receipts  ;  and 
some  receipts  so  signed  were  offered  in  evi- 
dence and  received,  against  the  objection  of 
the  plaintiff's  counsel.  They  were  for  stone 
delivered  to  the  firm,  and  were  dated  in  1839 
and  1842.  Gideon  Stephens,  in  his  testimony, 
stated  that  the  defendant  was  authorized  to 
sign  the  individual  name  of  the  witness  for  the 
benefit  of  the  firm  and  as  the  firm  name,  but 
not  to  sign  it  to  bind  the  witness  alone.  He 
subsequently  said  that  no  special  authority  to 
sign  notes  was  given  to  the  defendant ;  that  he 
was  only  authorized  to  do  what  was  necessary 
and  proper  in  the  business  of  the  firm  ;  that 
the  defendant  sometimes  signed  the  name  of 
the  witness  alone  for  the  firm  name, adding  his 
initials,  but  that  he  was  never  expressly  au- 
thorized by  the  witness  to  sign  in  that  way. 
The  witness  said  he  had  never  seen  any  note, 
except  the  one  in  suit,  which  had  been  signed 
by  the  defendant  with  the  witness'  individual 
name.but  that  he  knew  the  defendant  had  thus 
signed  receipts  for  stone,  and  had  heard  that 
he  had  signed  some  other  notes  in  the  same 
manner.  Houghtaling,  a  witness  for  the  de- 
fendant, testified  that  he  had  a  few  days  before 
seen  three  notes,  signed  by  the  defendant  as 
the  one  in  question  is  signed.  They  were  in 
474*]  the  defendant's  possession.  *These 
notes  were  subsequently  given  in  evidence  by 
the  defendant,  though  objected  by  the  plaint- 
iff's counsel.  They  were,  a  note  to  E.  Twee- 
dale  for  $100,  dated  Dec.  10,  1841  ;  one  to  Eli 
Jones  for  $49,  dated  Nov.  25,  1841 ;  and  one 
to  Jacob  Stewart  for  $75,  dated  Dec.  18,  1841. 
Shear,  another  witness  for  the  defendant,  who 
had  been  a  clerk  for  the  firm,  was  inquired  of 
by  the  defendant's  counsel  whether  the  payees 
of  these  notes  were  in  the  habit  of  dealing  with 
the  firm.  An  objection  to  the  question  made 
by  the  plaintiff's  counsel  was  overruled,  and 
the  witness  testified  that  Jones  and  Tweedale 
were  in  the  habit  of  doing  so,  but  that  he  did 
not  know  Stewart.  The  witness  had  never 
seen  these  three  notes  until  a  few  days  before 
the  trial.  The  account  books  of  the  firm, though 
objected  to  by  the  plaintiff's  counsel,  were  re- 
ceived in  evidence  ;  and  on  the  day  book  the 
three  notes  above  mentioned  were  entered  un- 
der dates  corresponding  with  the  dates  of  the 
notes  ;  and  in  the  account  of  cash  paid  out, 
there  was  an  entry  of  the  payment  of  the  note 
given  to  Jones,  under  the  date  of  March  1, 
1842.  These  entries  were  in  the  handwriting 
of  the  defendant, who  as  clerk  of  the  firm  gen- 
erally kept  its  books,  and  the  entries  occurred 
in  regular  order,  without  any  appearance  of 
having  been  altered.  The  sum  of  $1,000  is  en- 
tered in  the  books  as  having  been  received  by  the 
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firm  of  the  plaintiff  November  20, 1841.  This 
entry  was  given  in  evidence  after  an  objection 
interposed  by  the  plaintiff  had  been  overruled. 
Nathan  Stephens,  one  of  the  firm,  was  exam- 
ined in  behalf  of  the  defendant,  and  testified 
that  he  paid  the  above  mentioned  note  to  Stew- 
art, which,  with  the  two  other  notes  above  men- 
tioned and  the  one  in  suit,  were  the  only  notes 
he  had  ever  seen  signed  in  the  manner  those 
are  signed  ;  that  the  defendant  was  never  au- 
thorized or  directed  to  sign  in  that  manner  ; 
that  he  had  never  seen  any  notes  so  signed  till 
the  time  he  paid  the  note  to  Stewart,  and  that 
the  notes  to  Tweedale  and  Jones  were  never 
seen  by  him  until  lately,  when  the  defendant 
showed  them  to  him.  A  witness  had  given  tes- 
timony tending  to  show  that  the  plaintiff  had 
left  $1,000  with  the  defendant,  at  the  date  of 
the  note,  for  the  firm,  upon  an  arrangement 
between  the  plaintiff  and  the  defendant  that  if 
*Nathan  Stephens,  one  of  the  firm,  [*475 
who  was  then  absent,  concluded  on  his  return 
to  keep  the  money,  the  firm  were  to  do  so, and 
if  not,  it  was  to  be  returned  to  the  plaintiff, 
the  defendant  not  knowing  whether  the  firm 
would  desire  to  borrow  it ;  and  the  defendant 
offered  to  prove  by  Nathan,  that  on  his  return 
the  defendant  mentioned  the  money  and  the 
arrangement  to  him,  and  that  he  concluded  to 
keep  the  money.  The  plaintiff's  counsel  ob- 
jected to  the  testimony  so  offered,  but  the  ob- 
jection was  overruled,  and  the  evidence  so  of- 
fered was  received.  A  receipt  for  stone, signed 
G.  Stephens,  with  the  name  J.  Stephens  written 
under  it  in  the  hand  writing  of  James  Stephens, 
but  written  by  him  before  he  became  a  part- 
ner, was  given  in  evidence  by  the  defendant, 
an  objection  in  behalf  of  the  plaintiff  having 
been  overruled.  In  Nathan  Stephens'  testimo- 
ny, he  said  that  the  plaintiff  showed  him  a  note 
for  $1,000,  dated  May  5,  1841,  and  signed  "G. 
Stephens  or,"  which  was  in  the  defendant's 
handwriting.  There  was  an  indorsement  on  the 
back  of  the  note  in  suit  at  one  end  of  the  paper, 
"G.  Stephens  &  Sons,  "which  Nathan  Stephens 
testified  was  written  by  him  at  the  plaintiff's 
request ;  it  was  done  before  the  failure  of  the 
firm,  and  was  intended  for  a  filing  of  the  note. 

The  court  charged  the  jury  that  if  they  were 
satisfied  that  the  note  was  given  for  money 
loaned  to  the  firm  and  not  to  the  defendant,  and 
if  the  defendant  received  the  money  and  gave 
the  note  as  the  agent  of  the  firm  and  by  their 
authority  and  sanction,  the  defendant  was  en- 
titled to  a  verdict;  otherwise, the  verdict  should 
be  for  the  plaintiff.  The  plaintiff's  counsel 
requested  the  judge  to  charge,  that  unless  the 
note  was  executed  for  the  firm,  and  in  its  name, 
and  appeared  on  its  face  to  have  been  so  exe- 
cuted, the  defendant  was  liable;  but  the  judge 
refused  so  to  charge.  The  plaintiff's  counsel 
excepted  at  the  proper  time  to  the  various 
points  ruled  against  him  in  the  course  of  giv- 
ing the  evidence,  and  to  the  charge  given  and 
the  refusal  to  charge  as  requested.  The  jury 
found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  on  a  case. 

*Mr.  C.  M.  Jenkins,  for  plaintiff.  [*476 
The  judge  erred  in  admitting  parol  evidence 
to  vary  the  terms  and  legal  effect  of  the  note. 
The  note  in  its  terms  is  not  the  note  of  G.  Ste- 
phens &  Sons.  The  name  of  that  firm  does 
not  appear  upon  it,  and  there  is  nothing  to 
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show  that  they  are  bound.  Chit.  Bills,  ed.  of 
1839,  pp.  67, 161,  163,  and  cases  cited  at  p.  31; 
Story,  Part.,  sec.  102;  Story,  Bills,  878;  3 
Kent,  Com.,  4th  ed.,  41,  and  cases  in  the  notes; 
Siffkin  v.  Walker,  2  Camp.,  308;  Pentzv.  Stan- 
ton,  10  Wend.,  271;  Cowen  &  H.,  Notes,  1464, 
n.  983;  Stackpole  v.  Arnold.  11  Mass.,  27;  Pros- 
ser  v.  Luqueer,  4 Hill,  420;  Bk.  v.  Norton,  1  Id., 
501;  Payne  v.  Ladue,  Id.,  116. 

The  judge  erred  in  his  charge  and  in  refus- 
ing to  charge  in  the  manner  requested  by  the 
plaintiff's  counsel.  The  charge  as  given  ex- 
cluded the  question  whether  the  note  was  so 
•executed  as  to  bind  the  firm,  which  was  the 
material  point  to  be  considered,  and  substitut- 
ed the  inquiry  whether  the  firm  received  the 
•consideration  upon  which  it  was  given,  which 
was  immaterial.  The  plaintiff  was  entitled  to 
the  note  of  the  firm,  and  the  defendant,  by  ex- 
ecuting one  which  if  authorized  would  only 
bind  a  party  for  whom  he  had  no  authority  to 
make  a  note,  rendered  himself  liable.  It  is  no 
answer  that  the  assumed  principle  is  liable  in 
another  form  of  action,  as  upon  an  implied 
•assumpsit.  The  defendant  assumed  to  give  the 
plaintiff  the  advantage  of  commercial  paper, 
And  having  given  the  paper  of  a  party  in  whose 
behalf  he  had  no  authority  to  contract  is  bound 
to  respond  to  the  holder.  Rossiter  v.  Homier, 
S  Wend.,  494;  White  v.  Skinner,  13  Johns.,  307, 
Mauri  v.  Heffernan,  Id,,  58;  Pentz  v.  Stanton, 
•supra;  Leadbitter  v.  Farrow,  5Maule  &  S.,  348; 
Chit.  Bills,  37. 

Even  if  the  signature  "G.  Stephens"  binds 
the  firm,  still  the  note  is  the  joint  note  of  the 
firm  and  of  the  defendant;  and  as  the  defend- 
ant did  not  plead  in  abatement,  the  plaintiff 
was  entitled  to  recover.  There  is  nothing  con- 
nected with  the  signature  of  the  defendant,  by 
his  initials,  to  show  that  he  acted  as  agent; 
and  the  circumstance  of  his  having  actually 
received  the  money  before  the  firm  had  agreed 
to  become  the  borrowers  of  it,  renders  it  prob- 
477*]  able  *that  he  intended  to  bind  himself 
personally.  The  signature  by  initials  is  suffi- 
cient. Bk.  v.  Spicer,  6  Wend..  443;  8  Ves., 
185:  Brown  v.  Bk.,  6  Hill,  443;  5  Johns.,  145; 

1  Moody  &  M. ,  516;  5  Maule  &  S.,  348.  Slight 
•evidence  was  enough,  in  connection  with  the 
note,  to  show  that  the  plaintiff  required  the 
defendant's  liability.     Longbottom  v.  Rodgers, 

2  Man.  &  G.,  427. 

If  the  verdict  is  taken  as  affirming  that  the 
defendant  was  authorized  to  execute  the  note 
in  the  manner  he  did,  it  is  against  evidence. 

Mr.  R.  W.  Peckham,  for  defendant. 
There  is  no  just  pretense  for  holding  that  the 
initials  of  the  defendant's  name  bind  him  as  a 
principal  maker  of  the  note.  In  Brown  v.  Bk. , 
relied  on  by  the  plaintiff's  counsel,  where  a 
party  was  held  as  indorser  who  had  placed 
•certain  figures  on  the  back  of  a  bill,  the  judge 
at  the  circuit  charged  the  jury  that  if  the  fig- 
ures were  made  by  the  defendant  "as  a  subsu- 
tute  for  his  proper  name,  intending  thereby 
to  bind  himself  as  indorser,"  he  was  liable;  and 
this  court,  in  sustaining  the  charge,  took  care 
to  place  the  defendant's  liability  on  the  ground 
that  by  the  marks  he  intended  to  bind  himself. 
A  printed  signature  will  bind  a  party,  if  so 
intended  by  the  person  whose  signature  it  is; 
but  the  printed  name  of  an  engraver  at  the  foot 
of  an  engraved  bill  would  scarcely  be  held  to 


bind  him.  These  initials  were  placed  on  the 
note  as  a  mere  memorandum  to  show  who  act- 
ually made  the  signature,  and  so  everyone 
must  understand  it.  The  fact  that  the  first  sig 
nature  to  the  note  was  written  by  the  defend- 
ant with  his  own  hand,  though  it  was  the  name 
of  another  person,  explains  the  meaning  of  the 
initials  placed  under  it.  That  fact  was  known 
to  the  plaintiff,  and  the  common  course  of 
practice  in  such  cases  shows  what  the  defend- 
ant intended.  It  was,  at  all  events,  for  the 
jury  to  decide,  and  they  have  so  determined. 
There  is  no  pretense  that  the  defendant's  name 
as  surety  to  this  note  was  ever  required.  The 
plaintiff  never  treated  the  note  otherwise  than 
as  the  note*of  the  firm.  The  label  or  [*478 
filing  on  the  back,  which  was  done  at  the 
plaintiff's  request,  indicates  that  he  did  not 
consider  the  note  as  the  defendant's.  To  charge 
the  defendant  as  a  maker,  the  court  must  hold 
that  the  placing  of  initial  letters  on  a  note  con- 
stitutes a  principal  signature  irrespective  of 
the  intention  of  the  party. 

The  charge  was  right.  The  judge  told  the 
jury  that  if  they  found  that  the  firm  borrowed 
the  money,  and  the  defendant  as  their  agent 
and  by  their  authority ,  gave  the  note  in  question 
the  defendant  was  not  liable.  This  embraces 
the  idea  that  the  note  was  the  note  of  the  firm 
and  binding  on  them. 

The  note  was  ratified  by  the  firm.  Nathan 
Stephens,  one  of  the  firm,  at  the  plaintiff's  re- 
quest, wrote  their  name  upon  it  to  show  that 
it  was  their  note.  This  would  preclude  them 
from  denying  it.  It  was  also  ratified  by  the 
firm  electing  to  keep  the  money  after  being  in- 
formed of  the  manner  in  which  it  had  been  re- 
ceived. All  the  evidence  specially  objected  to 
was  proved  by  other  testimony;  and  where  this 
is  so  the  court  will  not  set  aside  a  verdict  upon 
a  case.  5  Hill,  272;  12  Wend.,  41.  So  in  re 
spect  to  the  account  books.  All  the  matters 
proved  by  them  were  established  by  other  tes- 
timony. The  objection  to  evidence  respecting 
other  notes  was  not  well  taken.  The  objection 
was  not  placed  upon  the  ground  that  these 
notes  were  made  after  the  one  in  suit,  or  that 
they  had  not  been  sanctioned  by  the  plaintiff; 
but  it  assumed  that  such  evidence  was  under 
all  circumstances  incompetent.  The  evidence 
of  Gideon  Stephens  as  to  what  he  had  heard 
respecting  other  notes  signed  like  his,  was  com- 
petent. If  a  partner  is  informed  that  a  cer- 
tain paper  is  made  in  the  name  of  the  firm  by 
a  copartner  or  clerk,  and  does  not  object,  but 
suffers  the  paper  to  be  paid  in  the  course  of 
business,  it  is  evidence  of  the  ratification  of 
all  such  paper. 

By  the  Court,  Beardsley,  J.  A  person  may 
execute  an  instrument  and  bind  himself  as  ef- 
fectually by  his  initials  as  by  writing  his  name 
in  full.  Bk.  v.  Spieer,  6  Wend.,  443.  Figures 
or  a  mark  may  be  used  in  lieu  of  the  proper 
*name;  and  where  either  issubstituted  [*47J> 
by  a  party,  intending  thereby  to  bind  himself, 
the  signature  is  effective  to  all  intents  and  pur- 
poses. Brown  v.  Bk.,  6  Hill,  448;  Williamson 
v.  Johnson,  1  Barn.  &  C..  146;  Bk.  v.  Flanders, 
4  N.  H. ,  289.  247, 248.  If  the  defendant,  there- 
fore by  placing  his  initials  under  the  name  of 
G.  Stephens,  intended  to  bind  himself  as  a 
maker  of  the  note,  there  can  be  no  doubt  of 
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his  liability  in  that  character;  and  this  was  a 
point  to  be  considered  and  decided  by  the  jury. 

But  theinitials  might  have  been  written,  and 
so  might  the  full  name,  to  attest  the  execution 
of  the  note  by  the  one  who  was  maker,  or  to 
indicate  that  the  one  who  wrote  the  initials 
had,  as  agent  of  the  person  whose  name  ap- 
peared as  maker,  executed  the  note  for  him 
and  in  his  name.  These  are  supposable  cases; 
but  they  present  questions  on  which  the  jury 
should  have  passed.  Ordinarily^  a  witness 
places  his  name  at  the  left  hand  side  of  the  in- 
strument he  attests,  as  the  one  who  executes  it 
signs  on  the  right.  But,  although  these  are 
the  positions  usually  and  presumptively  occu- 
pied by  the  maker  and  the  witness,  it  is  not  in- 
dispensable that  their  names  should  be  so  lo- 
cated. It  is  always  competent,  certainly  be- 
tween the  original  parties,  to  show  that  one 
whose  name  appears  to  a  note  or  any  other  ob- 
ligation, whatever  may  be  the  relative  position 
wnich  the  name  occupies,  placed  it  there,  not 
as  a  maker  of  the  instrument,  but  to  attest  its  ex- 
ecution, or  for  some  other  lawful  purpose.  This 
is  involved  in  the  question  of  the  due  execution 
of  the  instrument,  and  where  the  evidence  is 
conflicting  it  must  be  disposed  of  by  the  jury. 

On  its  face  this  purports  to  be  the  note  of 
more  than  one  person.  The  words  are  "we 
promise,"  which  must  be  taken  to  mean  two 
persons  at  least.  It  is  signed  G.  Stephens, 
which,  presumptively,  means  but  a  single  per- 
son, although  it  may  be  shown  to  indicate  sev- 
eral, if  they  think  proper  to  adopt  it  as  their 
joint  name  in  the  transaction  of  business.  Un- 
explained, however,  it  indicates  but  a  single 
individual;  and  under  this  name  we  find  the 
letters  "W.  G.  S.,"  which,  on  proof  that  they 
were  written  by  the  defendant  and  are  his  in- 
48O*J  itials,  must  be  taken  *to  designate  his 
proper  name,  as  fully  as  if  it  had  been  written 
at  full  length.  Thus,  upon  the  face  of  this 
note,  and  upon  such  proof  as  I  have  men- 
tioned, the  defendant  would,  presumptively, 
be  deemed  one  of  the  makers;  nor  would  this 
presumption  be  overcome,  or  indeed  impaired, 
by  the  additional  fact  that  the  signature,  G. 
Stephens,  was  also  in  the  handwriting  of  the 
defendant. 

But  although  these  presumptions  arise  on 
the  paper  itself  and  the  facts  I  have  adverted 
to,  they  may  be  overthrown  by  testimony  lead- 
ing to  opposite  conclusions.  The  jury  might, 
if  the  evidence  was  found  to  warrant  that  re- 
sult, find  that  the  defendant  did  not  place  his 
initials  to  the  note  as  maker,  but  for  some  other 
purpose.  This  question  seems  not  to  have 
been  presented  to  the  jury  by  the  judge,  as  it 
certainly  should  have  been  if  evidence  to  dis- 
prove the  presumption  that  the  defendant 
signed  as  maker  of  the  note,  had  been  given 
by  him.  If  no  such  evidence  had  been  given, 
the  plaintiff  was  entitled  to  a  verdict  on  proof 
that  the  signatures  to  the  note  were  written  by 
the  defendant,  the  letters  being  his  initials. 

Assuming  that  evidence  exists  upon  which 
the  jury  may  find  that  the  defendant  placed 
his  initials  under  the  name  of  G.  Stephens,  to 
indicate  that  the  latter  had  been  written  by  the 
defendant  and  not  byG.  Stephens  himself,  an- 
other ground  remains  to  be  considered  on 
which  the  plaintiff  claims  a  right  to  recover 
against  the  defendant. 
866 


The  name  G.  Stephens  was  written  by  the 
defendant,  and  he,  undoubtedly,  intended  to 
bind  some  person  or  persons  by  that  signature. 
If  no  one  else  was  bound,  as  the  plaintiff  in- 
sists was  the  fact,  the  defendant  was  clearly 
liable;  for  if  one,  assuming  to  be  agent  of  an- 
other person,  executes  a  note  in  his  name, 
having  in  truth  no  authority  for  that  purpose, 
the  assumed  agent  is  himself  bound  by  the 
signature.  Dusenbury  v.  Ellis,  3  Johns.  Gas., 
70;  Rossiter  v.  Rossiler,  8  Wend.,  494;  Bk.  v. 
Flanders,  4  N.  H.,  239;  2  Cromp.  &  M.,  530, 
n.  In  England,  a  doubt  has  been  expressed 
whether  the  assumed  agent  would  be  holden 
as  a  party  to  the  paper,  unless  his  name  ap- 
pears on  it,  although  an  action  on  the  case 
would  lie  against  *him.  Chit.  Bills,  [*481 
35;  Wilson  v.  Barthrop,  2  Mees.  &  W.,  863; 
Polhtttv.  Walter,  3  B.  &  Ad.,  114.  But  this 
distinction  need  not  be  considered,  for  here 
the  defendant's  initials,  which  for  this  purpose 
are  equivalent  to  his  name,  are  on  this  paper. 

To  exempt  the  assumed  agent  from  personal 
liability  on  the  ground  stated,  it  must  appear 
that  he  was  agent  at  the  time  when  he  signed 
the  note  or  other  obligation.  •  A  subsequent 
ratification  of  his  act  would  not  affect  the 
question.  Rossiter  v.  Rossiter,  supra. 

Upon  this  part  of  the  case  it  was  a  simple 
question  of  fact,  whether  the  defendant  signed 
the  name  G.  Stephens  to  the  note  under  com- 
petent authority,  so  that  some  other  person 
than  the  defendant  was  bound  thereby. 

It  cannot  be  pretended  upon  the  evidence  in 
the  case  that  this  was  the  note  of  Gideon  Ste- 
phens alone,  or  was  intended  to  be  by  the  de- 
fendant. The  testimony  of  Gideon  Stephens 
is  decisive  to  show  that  the  defendant  was  not 
authorized  to  give  a  note  for  him  singly,  al- 
though fully  empowered  to  sign  for  the  firm 
of  G.  Stephens  &  Sons,  and  thereby  bind 
Gideon  with  his  copartners. 

It  seems  hardly  to  have  been  pretended  on 
the  trial,  and  certainly  was  not  on  the  argu- 
ment, that  this  was  the  note  of  Gideon  Ste- 
phens alone.  The  ground  assumed  was  that 
it  was  the  note  of  the  firm  and  bound  all  its 
members.  It  was  clearly  competent  to  show 
that  the  persons  composing  the  firm  of  G.  Ste- 
phens &  Sons,  had  adopted  and  used  the  name 
of  G.  Stephens,  without  any  addition  thereto; 
for  in  that  event  they  might  be  bound  by  it  as 
they  would  be  by  the  use  of  the  ordinary  name 
of  their  firm.  Rogers  v.  Coil,  6  Hill,  322;  8.  0. 
Bank  v.  Case,  8  Barn.  &  C.,  427.(a)  The  de- 
fendant appears  to  have  had  authority  to  make 
notes  for  the  firm  and,  consequently,  to  do  so 
in  any  name  they  might  use  for  that  purpose. 
If,  therefore,  G.  Stephens  had  been  assented 
to  and  used  by  the  members  of  the  firm,  as  a 
proper  name  to  designate  themselves  in  trans- 
acting *their  business,  and  was  used  [*482 
for  that  purpose  by  the  defendant  in  this  in- 
stance, he  was  clearly  not  liable  for  having 
signed  the  name  G.  Stephens  to  the  note  with- 
out competent  authority.  But  it  was  material 
to  show  the  concurrence  of  all  the  members  of 
the  firm  in  the  use  of  this  new  name  to  desig- 
nate and  bind  themselves,  although  it  might 
be  sufficient  for  this  purpose  to  show  that  it 
had  been  so  used  by  the  partner  who  was  in- 
trusted with  the  control  and  management  of 
(a)  See,  also,  Bk.  v.  Monteath,  ante,  p.  402. 
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the  business.  Williamson  v.  Johnson,  1  Barn. 
&  C.,  146.  In  the  present  case  very  slight  evi- 
dence, and  nothing  more,  was  given  that  two 
of  the  four  copartners  were  aware  that  the 
clerks  had  occasionally  used  the  name  G.  Ste- 
phens to  indicate  the  firm  of  G.  Stephens  & 
Sons;  but  as  to  the  other  two,  the  case  fur- 
nishes no  evidence  whatever  on  this  point. 

Upon  the  charge  of  the  judge,  as  I  read  it, 
the  jury  were  at  liberty  to  find  for  the  defend-  , 
ant,  although  the  firm  of  G.  Stephens  &  Sons 
were  not  bound  by  the  signature  G.  Stephens. 
The  judge  was  requested  to  charge  that  the 
jury  must  find  the  note  to  have  been  executed 
in  the  name  of  the  firm,  or  in  other  words  that 
it  was  the  note  of  the  firm,  before  a  verdict 
could  be  rendered  for  the  defendant.  This 
charge  the  judge  refused  to  give,  and  in  this 
I  think  he  erred.  The  note  was,  confessedly, 
not  the  note  of  G.  Stephens  alone;  and  unless 
the  firm  were  bound  by  it,  which  could  only 
be  effected  by  the  use  of  their  name,  Pentz  v. 
Stanton,  10  Wend.,  271,  the  defendant  was 
clearly  liable  for  having  transcended  his  au- 
thority. The  true  import  of  the  charge  may 
have  been  misapprehended;  but  as  I  under- 
stand it,  the  jury  were  at  liberty  to  find  that 
this  was  not  the  note  of  any  person.  It  comes 
to  this  conclusion  at  last;  *but  surely  such  a 
principle  cannot  be  upheld.  If  it  was  not  the 
note  of  the  party  whose  name  had  been  placed 
to  it  by  another  person,  it  was  the  note  of  the 
person  who  assumed  to  act  as  agent. 

Much  of  the  testimony  offered  on  the  part 
of  the  defendant  and  admitted  by  the  judge 
was  inadmissible,  as  irrelevant  to  the  ques- 
tions made,  or  incompetent  in  its  nature.  But 
without  a  particular  examination  of  such  parts 
and  portions  of  the  evidence  as  should  have 
been  rejected  on  the  grounds  stated,  the  cause 
483*]  *must  be  sent  back  to  another  jury,  as 
not  having  been  submitted  on  such  points  as 
were  indispensable  to  its  correct  determination. 

New  trial  ordered. 

Agent— Contract  in  name  of— Excess  of  authority. 
Criticised— 16  Minn.,  391 :  10  Am.  Rep..  146, 147. 

Reviewed— 104  Mass.,  343 ;  6  Am.  Rep.,  245. 

Cited  in— 48  N.  Y..  303 ;  52  N.  Y..  500 ;  1  Lans.,  387 ; 
a5  Barb.,  205 ;  47  Barb.,  364 :  26  How.  Pr.,  483 ;  43 
How.  Pr.,  214. 

Signature  with  initiate— Validity  of.  Reviewed— 1 
Zab.,  688 :  47  Am.  Dec.,  186. 

Cited  in— 83  N.  Y.,  289;  38  Am.  Rep.,  420;  5  Allen, 
397 :  33  111.,  433 ;  81  Ind..  507. 

Partnership—  Contract  in  other  than  Krm  name. 
Cited  in— 26  Barb.,  608;  8  Daly.  543;  12  Pa.  St.  228; 
51  Am.  Dec.,  600. 


MOTTRAM  ET  AL. 


HEYER.  Survivor  of  HEYER. 

Stoppage  in  Transitu—  Right  of—Hou)   Termi- 
nated— Constructive  Possessionby  Consignee. 

It  ia  not  necessary  In  order  to  terminate  the  vend- 
or's right  of  stoppage  <»  trannitu,  that  the-  goods, 
after  arriving  at  the  place  of  delivery,  should  have 
come  to  the  corporeal  possession  of  the  consignee-. 
A  constructive  possession,  or  the  exercising  of  acts 
of  ownership  by  the  consignee  after  such  arrival,  is 
sufficient.  Per  Bronson.  Ch.  J. 


NOTE.—  Salt*  —  Stoppage  In  transitu  —  How  lony 
riuht  of  continue*.  SeeCovell  v.  Hitchcock,23  Wend., 
811.  note. 
DENIO  1. 


The  defendants,  mercnants  in  X.  Y.,  ordered  a 
cask  of  hardware  from  the  plaintiffs,  who  were 
manufacturers  in  England,  and  it  was  shipped  on 
board  a  vessel  which  arrived  in  N.  Y.  on  the  7th  of 
April.on  which  day  the  defendants,  having  received 
the  bill  of  lading,  paid  the  freight,  and  on  the  9th  of 
April  entered  the  goods  at  the  custom-house.  After 
this  they  were  taken  to  the  public  store,  and  while 
remaining  there  and  before  the  duties  were  paid, 
the  defendants  having  become  bankrupt,  the  plaint- 
iffs'  agent,  on  the  28th  of  April,  demanded  the  goods 
of  the  defendants;  held,  that  the  transitus  had  ended 
when  the  demand  was  made,  and  that  the  plaintiffs 
had  no  right  to  stop  the  goods. 

It  seems  the  case  would  have  been  different  if  the 
freight  had  not  been  paid.or  if  no  entry  of  the  goods 
had  been  made.  Per  Bronson,  Ch.  J. 

Citations— 2  Esp..  613;  Abb.  Ship.,  377,  ed.  1829; 
Steph.  N.  P.,  2587  ;  5  L.  R.,  507. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  Thomas  Mottram  &  Sons  were 
plaintiffs  in  the  court  below,  and  brought  re- 
plevin against  E.  P.  &  H.  Heyer  for  a  cask  of 
hardware.  The  defendants  were  merchants  in 
the  City  of  N.  Y.,  and  ordered  the  goods  from 
the  plaintiffs,  who  owned  a  factory  in  England, 
on  a  credit  of  four  and  six  months.  The  goods 
were  shipped  at  Liverpool  on  board  the  Cam- 
bridge, and  consigned  to  the  defendants,  they 
paying  freight.  About  April  7,  1842,  the  ship 
arrived  in  N.  Y.,  and  on  that  day  the  defend- 
ants, having  received  the  bill  of  lading,  paid 
the  freight.  April  9  they  entered  the  goods  at 
the  custom  house;  but  they  did  not  pay  the 
duties  until  April  29.  April  28,  the  defendants 
having  become  bankrupts,  the  plaintiffs'  agent 
called  on  them  and  requested  *them  to  [*484 
give  up  the  goods.  The  defendants  answered 
that  they  would  not  give  them  up  until  they 
had  consulted  friends.  At  this  time  the  goods 
were  in  the  public  store  of  the  custom  house. 
The  next  day  the  plaintiffs'  agent  went  to  the 
custom  house  and  found  that  some  one  was 
passing  the  goods.  He  then  called  at  the  de- 
fendants' store  and  demanded  the  goods;  and 
not  being  given  up,  the  plaintiffs  sued  out  a 
writ  of  replevin  and  took  the  goods  in  the  store 
of  the  defendants,  where  they  had  just  arrived 
from  the  custom-house;  the  cask  in  which  the 
hardware  was  imported  not  having  been 
broken.  The  judge  charged  the  jury,  that  by 
the  receipt  of  the  bill  of  lading  by  the  defend- 
ants, the  payment  of  the  freight  by  them  and 
their  entry  of  the  poods  at  the  custom-house, 
the  transitus  was  ended;  and  the  plaintiffs  had 
no  right  to  stop  the  goods.  Verdict  for  the 
defendants;  and  judgment  for  the  defendant 
E.  P.  Heyer;  the  other  defendant  having  died 
after  verdict.  The  plaintiffs  bring  error  on  a 
bill  of  exceptions. 

Mr.  N.  Hill.  Jr.,  for  plaintiffs  in  error. 
Stoppage  in  transitu  is  favored  and  the  courts 
have  been  liberal  in  the  application  of  the  rules 
of  law  on  this  subject,  where  an  unpaid  vend- 
or is  endeavoring  to  regain  possession,  after 
the  purchaser  has  become  insolvent.  Northey 
v.  Hield,  2  Esp.,  618;  Selw.  N.  P.,  1285.  The 
claiming  or  demanding  of  the  goods  on  behalf 
of  the  vendor,  was  sufficient.  The  rule  for- 
merly held,  that  possession  must  be  obtained 
by  him  in  order  to  assert  his  right,  has  been 
relaxed  by  later  decisions  Northey  v.  Weld, 
»\ipra;  Litt  v.  Cowlty,  7  Taunt.,  169;  Milk  v. 
Kill,  2  Bos.  A  P.,  462.  Besides,  it  was  as- 
sumed on  the  trial  that  enough  was  done  when 
the  plaintiffs'  agent  first  went  to  the  defend- 
ants store  to  constitute  a  stoppage,  if  the  right 
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at  that  time  existed.  The  goods  did  not  come 
to  the  possession  of  the  defendants  in  such 
manner  as  to  preclude  the  right  to  reclaim 
thorn,  until  they  had  been  passed  at  the  cus- 
tom-house and  the  duties  had  been  paid.  This 
was  not  done  until  the  day  after  the  claim  and 
demand  on  behalf  of  the  plaintiffs  were  made. 
485*]  A  delivery  which  will  *merely  change 
the  property,  will  not  be  sufficient  to  prevent 
the  exercise  of  the  right  to  stop  the  goods. 
Such  a  delivery  takes  place  when  the  property 
is  delivered  to  the  carrier.  The  transitus  is 
not  ended  on  the  arrival  of  the  vessel  in  port. 
The  goods  must  then  pass  through  the  custom- 
house, and  the  right  to  reclaim  them  remains 
until  the  purchaser  has  a  legal  right  to  the 
actual  possession.  While  there  is  any  one  who 
has  a  right  to  stand  between  the  goods  and  the 
purchaser  and  to  prevent  a  manual  possession 
by  the  latter,  the  seller  may  exercise  this  right. 
In  this  case  it  was  the  duty  of  the  officers  of 
the  customs  to  hold  on  to  the  goods  until  the 
duties  were  paid,  and  such  was  the  situation  of 
affairs  when  the  demand  was  made  on  behalf 
of  the  plaintiffs.  Northey  v.  Field,  before  re- 
ferred to,  is  decisive  upon  this  point.  The 
counsel  also  referred  to  Tucker  v.  Humphrey, 
4  Bing.,  516;  Buckley  v.  Furniss,  17  Wend., 
504;  Hoist  v.  Pownal,  1  Esp.,  240;  U.  8.  v. 
Lindsey,  1  Gall.,  365;  Abb.  Ship.,  446;  Cross, 
Lien,  382,  383;  Townley  v.  Crump,  4  Ad.  & 
Ell.,  58;  5  Nev.  &  Man.,  106;  Ryberg  v.  Snell, 
2  Wash.  C.  C.,  403;  Wattey  v.  Montgomery,  3 
East,  585:  Burnham  v.  Winsor,  5  Law.  Rep., 
507;  Steph.  N.  P.,  2587. 

The  case  of  Northey  v.  Field  is  referred  to 
with  approbation  in  many  elementary  books, 
and  never  has  been  questioned.  It  is  conclu- 
sive upon  this  case,  unless  the  entry  at  the  cus- 
tom-house makes  a  difference.  An  entry,  how- 
ever, is  merely  a  claim  of  the  goods  by  the 
consignee;  but  such  a  claim  does  not  defeat 
the  vendor's  right.  Hoist  v.  Pownal,  supra; 
Steph.  N.  P.,  supra. 

Mr.  A.  S.  Johnson,  for  defendant  in  er- 
ror, referred  to  the  Act  of  Congress  to  show 
the  practice  relating  to  the  passing  of  goods 
through  the  custom-house.  1  Story,  L.  U.  S., 
606,  617,  622,  sees.  36,  52,  56.  The  goods  re- 
main on  board  the  ship  for  fifteen  days,  at  the 
expiration  of  which  time  a  general  order  is 
made  by  virtue  of  which  the  remaining  cargo 
which  has  not  been  before  entered,  is  taken  to 
the  public  stores,  and  if  not  claimed  within  a 
limited  time,  is  sold  for  the  payment  of  the 
486*]  *duties.  The  entry  to  be  made  by  the 
importer  is  a  statement  of  the  goods  imported 
by  him,  with  the  marks,  etc.,  on  the  packages, 
and  is  an  emphatic  act  of  ownership.  In  Abbot 
on  Shipping,  805,  there  is  a  more  full  state 
ment  of  the  case  of  Northey  v.  Field,  by  which 
it  appears  that  the  goods  had  not  been  entered 
when  they  were  claimed  by  the  vendor.  In  8 
Stephens'  N.  P.,  2588,  n.,  it  is  shown  that  in 
that  case  the  carrier's  lien  for  freight  contin- 
ued while  the  goods  remained  in  the  public 
stores;  but  here  the  freight  had  been  paid. 
Where  the  property  in  the  goods  has  passed 
so  that  the  consignee  is  entitled  to  sell  them, 
the  vendor's  right  ends.  Wright  v.  Lawes,  4 
Esp.,  82;  Dixon  v.  Baldwen,  5  East,  175;  Dod- 
son  v.  Wentworth,  4  Man.  &  G.,  1080.  Some- 
times imported  goods  never  leave  the  public 
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stores  until  entered  for  re-exportation.  Where 
the  warehouse  system  prevails  the  goods  re- 
main in  the  public  warehouse  for  an  indefinite 
period,  and  during  the  pleasure  of  the  import- 
er, the  duties  remaining  unpaid  until  they  are 
sold  to  go  into  the  country.  That  system  of 
collecting  duties  has  prevailed  in  this  country 
and  may  be  re  enacted.  It  has  long  been  in 
force  in  England  in  respect  to  many  articles. 
Policy  requires  that  the  ownership  of  property 
thus  situated  should  be  in  all  respects  the  same 
as  though  it  had  been  actually  delivered. 

There  was  not  in  this  case  any  sufficient  de- 
mand in  behalf  of  the  vendor.  Formerly  stop- 
page in  tranaitu  could  only  be  exercised  by  the 
vendor's  obtaining  actual  possession.  This 
was  likely  to  lead  to  breaches  of  the  peace  in 
obtaining  the  possession,  and  a  demand  was 
held  to  be  enough;  but  the  demand  to  be  ef- 
fectual, should  be  made  of  some  person  who 
has  the  capacity  to  give  up  the  goods.  Here 
it  was  made  of  the  consignees,  the  goods  being 
in  the  public  store.  1  Bell,  Cas.,  229,  sec.  5. 
In  Newhall  v.  Vargas,  9  Mees.  &  W.,  518,  it 
was  held  that  notice  must  be  given  to  the  per- 
son who  has,  or  whose  servants  have,  the  cus- 
tody of  the  property.  No  demand  was  here 
made  of  the  storekeeper  or  of  any  officer  of 
the  customs.  Hoist  v.  Pownal,  cited  to  show 
that  a  claim  of  property  by  the  consignee  does 
not  put  an  end  to  the  vendor's  *right  [*487 
is  in  effect  overruled  in  Mills  v.  Ball,  2  Bos.  & 
P.,  457-461;  see,  also,  Oppenfieim  v.  Russell,  3 
Id.,  42;  Foster  v.  Frampton,  6  Barn.  &C.,  107, 
to  the  same  effect. 

By  the  Court,  Bronson,  Ch.  J.  Goods  may 
be  stopped  so  long  as  the  transit  continues, 
whether  by  land  or  water,  from  the  consignor 
to  the  consignee:  and  whether  they  are  in  the 
hands  of  the  carrier,  a  warehouse-keeper, 
wharfinger, or  any  other  middle  man  connected 
with  the  transportation.  The  right  of  stoppage 
ceases  when  the  goods  have  reached  their  place 
of  destination,  and  have  come  to  the  actual  or 
constructive  possession  of  the  consignee.  It 
was  once  said  by  Ld.  Kenyon,  that  the  goods 
must  have  come  to  the  corporal  touch  of  the 
consignee;  but  he  afterwards  wished  that  the 
expression  had  never  been  used;  and  it  is  now 
fully  settled  that  a  constructive  possession  is 
sufficient.  It  is  enough  that  the  goods  have 
reached  the  place  of  delivery,  and  the  con- 
signee has  exercised  some  act  of  ownership 
over  them.  Now  here  the  goods  had  reached 
their  place  of  destination;  the  carrier  had  com- 
pleted his  work,  and  received  his  reward ;  and 
the  defendants,  besides  paying  the  freight,  had 
entered  the  goods  at  the  custom-house,  where 
they  remained  at  the  risk  and  charge  of  the 
defendants.  I  cannot  doubt  that  the  transitus 
was  at  an  end  before  the  plaintiffs  attempted 
to  regain  the  possession. 

The  plaintiffs  rely  strongly  on  the  case  of 
Northey  v.  Field,  2  Esp.,  613,  where  Ld.  Ken- 
yon  held  that  goods  in  the  King's  stores  for 
the  non-payment  of  duties  were  in  transitu, 
and  might  be  stopped  by  the  consignors.  But 
it  does  not  appear  from  the  report  of  the  case 
that  the  consignees  had  either  paid  the  freight, 
entered  the  goods  at  the  custom-house,  or  ex- 
ercised any  other  act  of  ownership  over  the 
property.  Ld.  Tenterden  mentions  the  fact 
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that  the  consignees  had  not  entered  the  goods. 
Abb.  Ship.,  377,  ed.  1829.  And  Mr.  Stephens 
says,  the  goods  were  considered  as  still  in  the 
possession  of  the  carriers  and  subject  to  their 
lien.  Steph.  N.  P.,  2587.  In  Burnham  v. 
Winsor,  5  Law  Rep.,  507,  the  consignees  had 
488*J  not  entered  *the  goods,  nor  exercised 
any  other  act  of  ownership  over  the  property. 
It  is  enough  to  say  of  these  two  decisions  that 
they  are  plainly  distinguishable  from  the  case 
in  hand. 

Judgment  affirmed. 

Affirmed— 5  Denio,  6539. 

Same  case— 2  Leg.  Obs.,  25. 

Explained— 17  N.  Y.,  263. 

Cited  in— 6  Abb.  N.  S.,  258 ;  6  Duer.  628. 


THORN®. 

Slander —  Words  Spoken  in  the  Performance  of 
a  Duty  or  in  Assertion  of  a  Right  or  to  Protect 
Interest,  Privileged — What  Circumstances  do 
Not  Create  Such  Privilege. 

An  action  for  words  will  not  lie  against  a  party 
who  speaks  in  the  performance  of  any  duty  legal 
or  moral,  public  or  private,  or  iu  the  assertion  of  his 
own  rights,  or  to  vindicate  or  protect  his  interest, 
without  proof  of  express  malice,  though  the  charge 
imputed  be  without  foundation.  Per  Beardsley.  J". 

where  the  defendant  had  a  forged  check  passed 
to  him  by  a  stranger,  and  afterwards  a  relative  of 
the  plaintiff  having  heard  that  the  defendant  had 
charged  the  plaintiff  with  the  forgery,  of  his  own 
accord  applied  to  the  defendant  (saying,  however, 
that  he  came  at  the  plaintiff's  request)  for  informa- 
tion respecting  the  charge  and  to  convince  the  de- 
fendant that  he  was  mistaken,  and  thereupon  the 
defendant  told  him  that  the  plaintiff  was  un- 
questionably guilty;  and  proposed  to  arrange  the 
matter  by  receiving  the  amount  obtained  on  the 
check,  and  on  that  occasion  persisted  in  the  charge 
after  being  warned  not  to  do  so ;  held,  that  the  con- 
versation was  not  privileged,  and  that  the  plaintiff 
was  entitled  to  recover  without  proof  of  express 
malice. 

Nor  would  it  be  privileged  if  the  plaintiff  had  act- 
ually procured  the  person  to  go  to  the  defendant 
for  the  purpose  mentioned.  Per  Beardsley,  J. 

Citations— 1  Stark.  Sland.  Wend.  ed.  1843,  ch.  10-13 ; 
Parke,  B.  1.  C.  M.  &  K..  193 ;  2  Bing.  N.  C.,  372. 

SLANDER  for  words  imputing  forgery,  tried 
before  Kent,  late  C.  Judge,  at  the  N.  Y. 
Circuit,  in  January,  1844. 

On  the  trial  it  appeared  that  a  forged  check 
had  been  passed  to  the  defendant  and  his  co- 
partner in  business,  in  payment  for  goods  sold 
by  them  to  a  person  who  called  himself  Cap- 
tain Wait,  they  advancing  in  money  the  differ- 
ence between  the  amount  of  the  goods  and  the 
check.  This  action  was  brought  for  charging 
the  plaintiff  with  being  guilty  of  the  crime  of 
forgery  in  passing  the  check.  One  Leonard,  a 
wilness  for  the  plaintiff,  testified  that  he  wasa 
connection  of  the  plaintiff  by  marriage;  that 
having  heard  that  the  defendant  had  charged 
this  crime  upon  the  plaintiff,  he  called  upon 
the  defendant  at  his  store  and  told  him  he  had 
been  HO  informed  by  the  plaintiff,  and  that  he 
481)*]  *had  called  for  the  purpose  of  having 
the  matter  settled;  that  the  defendant  said  it 
could  easily  be  settled  by  payment  of  the 
amount  of  the  check;  to  which  the  witness  re- 
plied that  the  defendant  had  quite  mistaken 
him,  that  payment  was  out  of  the  question; 
that  his  object  was  to  investigate  the  matter  and 


NOTE.— Slander—  Privtieacd  communication*.  See 
Ring  v.  Wheeler, 7 Cow.,  725,  note;  Bewail  v.  Catlin, 
3  Wend.,  291,  note. 
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satisfy  the  defendant  and  his  partner  that  they 
were  wrong  in  imputing  the  crime  to  the  plaint- 
iff; to  which  the  defendant  said  there  was  no 
mistake  about  it— there  was  no  question  the 
plaintiff  was  the  man  who  committed  the  fraud. 
To  this  the  witness  replied  there  was  a  ereat 
mistake  about  it.and  he  denied  that  the  plaintiff 
was  guilty  and  warned  the  defendant  not  tore- 
peat  the  charge;  and  said  that  the  plaintiff  must 
be  aware  that  the  defendant  could  not  submit 
to  it;  that  the  defendant  afterwards  repeated 
that  there  was  no  doubt  but  that  he  was  the 
guilty  man— the  one  who  passed  the  check, 
and  that  they  could  prove  it,  and  said  that  the 
amount  had  better  be  paid,  and  the  matter 
hushed  up  on  account  of  the  respectability  of 
the  plaintiff's  connections.  That  he,  the  wit- 
ness, answered  that  he  had  not  come  there  to 
compound  a  felony.  The  witness  stated  that 
it  was  finally  arranged  that  the  plaintiff  and 
defendant  should  meet  at  a  lawyer's  office  the 
next  morning,  and  that  a  person  who  had  seen 
the  individual  calling  himself  Captain  Wait 
should  see  the  plaintiff  and  say  whether  he  was 
the  man.  The  meeting  accordingly  took  place, 
but  nothing  material  to  the  case  occurred. 

At  the  close  of  the  direct  examination  of  this 
witness  the  defendant's  counsel  moved  to  strike 
out  his  testimony,  on  the  ground  that  it  ap- 
peared that  the  conversation  was  elicited  by 
the  witness  as  the  friend  of  the  plaintiff  and  on 
his  behalf,  and  was  held  with  a  view  to  the 
settlement  of  a  supposed  slander  and,  there- 
fore, could  not  be  used  as  the  foundation  of  an 
action.  The  motion  was  overruled,  and  the 
defendant's  counsel  excepted.  He  afterwards 
cross-examined  the  witness,  who  stated  among 
other  things  that  he  did  not  go  to  the  defend- 
ant's store  or  hold  the  conversation  with  him 
at  the  plaintiff's  request,  and  that  he  did  not  so 
state  while  at  the  store.  He  also  stated  that  he 
had  not  mentioned  to  the  plaintiff  that  he  was 
going  to  the  defendant's  store. 

*The  defendant's  counsel  in  his  open-  [*49O 
ing  placed  the  defense  solely  on  the  ground 
"that  the  defendant  had  probable  cause  and 
acted  without  malice,"  but  he  subsequently  in- 
sisted that  the  words  were  used  in  the  course 
of  a  privileged  communication,  and  for  that 
reason  were  not  actionable.  The  defendant 
called  several  witnesses,  who  testified  that  the 
plaintiff  resembled  the  person  who  passed  the 
check  to  the  defendant  and  his  partner,  and 
they  thought  he  was  the  same  person;  but  in 
the  course  of  the  trial  the  defendant's  counsel 
disclaimed  defending  on  that  ground,  and  ad- 
mitted without  qualification  that  the  plaintiff 
was  not  the  person  and  was  not  guilty.  These 
witnesses  testified  that  Leonard,  when  he  came 
to  the  defendant's  store  and  held  the  conversa- 
tion testified  to  by  him,  stated  that  he  came  at 
the  plaintiff's  request  to  see  about  the  charge 
brought  against  him. 

After  the  defendant  had  rested.  Mr.  Davison, 
who  was  attorney  for  the  plaintiff,  was  exam- 
ined as  a  witness  on  his  behalf,  and  testified 
that  he  accompanied  Leonard,  at  his  request, 
to  the  defendant's  store  on  the  occasion  referred 
to,  but  that  he  did  not  go  at  the  plaintiff'H  re- 
quest, and  had  not  then  seen  the  plaintiff  on 
Uie  subject,  and  that  he  had  not  stated  to  any 
one  that  he  went  at  the  plaintiff's  request;  but 
that  on  their  return  to  the  witness'  office,  he 
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found  the  plaintiff  there  and  informed  him  of 
what  had  passed  at  the  defendant's  store,  to 
which  he  made  no  objection. 

The  judge  charged  the  jury,  thai  if  Leonard 
was  authorized  by  the  plaintiff  to  investigate 
the  matter,  what  was  said  by  the  defendant  to 
Leonard  in  the  course  of  conversation  for  that 
purpose  was  a  privileged  communication;  but 
if  Leonard  was  not  so  authorized  by  the  plaint- 
iff, although  he  declared  he  was,  the  words 
were  not  privileged.  The  defendant's  counsel 
excepted  to  the  last  clause  of  the  charge;  and 
he  also  insisted  that  the  words  were  privileged, 
and  were  not  actionable  unless  express  malice 
was  shown,  and  requested  the  judge  so  to 
charge,  which  he  declined;  and  the  defendant 
again  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for 
$200  damages,  and  the  defendant  now  moved 
for  a  new  trial  on  a  case. 
491*]  *Mr.  J.W.Gerard,  for  defend- 
ant, insisted  that  the  interview  between  the 
defendant  and  Leonard  was  a  privileged  com- 
munication ;  that  it  was  sought  for  by  Leon- 
ard, a  relative  of  the  plaintiff  and  the  plaint- 
iff's counsel,  with  a  view  to  investigate  the 
question  as  to  who  was  the  guilty  party  in  an 
admitted  forgery ;  that  actual  authority  from 
the  plaintiff  to  hold  such  conversation  was  not 
necessary  in  order  to  protect  it.  Such  a  strict 
rule  would  tend  to  check  free  investigation  of 
admitted  offenses,  and  would  be  against  pub- 
lic policy.  Communications  to  friends  or  per- 
sons interested  are  protected,  although  the 
persons  to  whom  they  are  made  are  not  ex- 
pressly sent  by  a  party  suspected  of  the  of- 
fense. He  cited  Howard  v.  Thompson,  21 
Wend.,  319 ;  O'Donaghue  v.  M' Govern,  23  Id., 
26 ;  Fowler  v.  Homer,  3  Camp.,  294  ;  Blake  v. 
Pilford,  Moody  &  R.,  198 ;  Child  v.  Affleck,  9 
Barn.  &  C.,  403 ;  Toogood  v.  Sparing,  1  Cromp. 
M.  &  R.,  181 ;  1  Stark.  Sland.,  284-286,  290 ; 
Parcel  v.  M'Namara,  1  Camp.,  199,  and  n. ; 
Hooper  v.  Truscott,  2  Scott,  672  ;  8.  C.,  2  Bing. 
N.  C.,  457.  He  also  insisted  that  at  all  events 
it  was  necessary  for  the  plaintiff  to  show  ex- 
press malice  and  the  want  of  probable  cause  ; 
Howard  v.  Thompson,  supra  ;  but  that,  on  the 
contrary,  probable  cause  was  affirmatively 
shown  by  the  defendant.  He  likewise  con- 
tended that  the  verdict  was  against  evidence. 

Mr.  Clinton  De  Witt,  for  plaintiff.  The 
question  of  probable  cause  only  arises  where 
the  communication  is  prima  facie  privileged. 
Howard  v.  Thompson,  relied  on  by  the  defend- 
ant's counsel,  was  upon  a  communication  to 
the  government  charging  fraud  upon  a  public 
officer,  and  there  was  never  any  doubt  but 
that  it  was  a  privileged  communication.  It  is 
conceded  that  preliminary  proceedings  entered 
into  in  good  faith  for  the  purpose  of  investi- 
gating an  alleged  criminal  offense  are  protect- 
ed. Such  was  the  case  of  Padmore  v.  Lawrence, 
11  Ad.  &  Ell.,  380.  But  such  was  not  the  char- 
acter of  the  communication  in  this  case.  The 
motive  of  the  witness  was  to  convince  the  de- 
fendant that  he  was  mistaken  in  suspecting 
the  plaintiff,  and  the  defendant's  object  was  to 
492*]  obtain  money  for  suppressing  a  *pros- 
ecution,  and  not  to  obtain  facts  important  to 
the  ends  of  public  justice.  The  counsel  also 
referred  to  Griffith  v.  Lewis,  9  Lond.  Jur., 
307;  Allen  v.  Crofoot,  2  Wend.,  515;  Burlin- 
870 


game  v.  Burlingame,  8  Cow..  141 ;   Gilbert  v. 
People,  ante,  p.  41. 

By  the  Court,  Beardsley,  J.  The  jury 
were  instructed  by  the  judge  that  if  the  wit- 
ness, Leonard,  had  been  authorized  by  the 
plaintiff  to  investigate  the  slanderous  charge 
previously  made  against  him  by  the  defend- 
ant, what  was  said  by  the  latter  to  the  witness 
in  the  course  of  that  investigation  was  privi- 
leged, and  for  it  no  action  would  lie.  As  no 
exception  was  taken  to  this  part  of  the  charge, 
we  are  not  required  to  express  any  opinion 
upon  it,  and  I  pass  it  by  with  the  remark  that 
although  the  defendant  could  not  well  com- 
plain of  it  as  prejudicial  to  his  side  of  the  case, 
it  must  receive  various  qualifications,  not 
found  in  the  bill  of  exceptions,  before  I  could 
assent  to  its  correctness.  But  the  judge  fur- 
ther charged  that  if  the  witness  had  not  been 
so  authorized  by  the  plaintiff  and,  therefore, 
was  not  his  agent  to  investigate  the  matter,  the 
slanderous  words  uttered  by  the  defendant  to 
the  witness  were  not  privileged,  although  the 
witness  had  declared  that  he  was  so  authorized 
by  the  plaintiff.  This  was  excepted  to  by  the 
defendant's  counsel,  and  it  presents  the  only 
point  in  the  case  which  deserves  to  be  noticea. 

In  general,  the  mere  utterance  of  slanderous 
words  constitutes  a  ground  of  action,  and  the 
plaintiff  need  only  prove  their  speaking  to  au- 
thorize a  recovery.  But  to  this  there  are  well 
known  exceptions  growing  out  of  the  occasion 
of  speaking  the  words  and  the  attendant  cir- 
cumstances. These  may  be  such  as  to  repel 
the  legal  presumption  of  malice,  which  usually 
attaches  to  the  speaker  of  defamatory  words, 
and  may  require  the  plaintiff,  before  he  can 
recover,  to  prove  the  existence  of  malice  in 
fact  on  the  part  of  the  defendant.  Thus,  what- 
ever is  said  in  the  usual  course  of  legislative  or 
judicial  proceedings,  is  privileged.  Complaints 
made  and  charges  preferred  in  the  proper 
quarter.against  public  officers  or  private  ageuls, 
are  presumptively  innocent.  The  same  prin- 
ciple applies  where  a  master,  of  *whom  [*493 
inquiry  is  made,  gives  a  servant  a  bad  charac- 
ter, as  it  does  to  numerous  other  cases.  Indeed, 
whenever  a  person  speaks  in  the  performance 
of  any  duty,  legal  or  moral,  public  or  private, 
or  in  the  assertion  of  his  own  rights,  or  to  vin- 
dicate and  protect  his  interest,  no  action  will 
lie  against  him  without  proving  express  mal- 
ice, however  untrue  what  is  said  may  be.  1 
Stark.  Sland.,  Wend.  ed.  1843,  ch.  10-13.  "  In 
general,  an  action  lies  for  the  malicious  publi- 
cation of  statements  which  are  false  in  fact, 
and  injurious  to  the  character  of  another  (with- 
in the  well  known  limits  as  to  verbal  slander); 
and  the  law  considers  such  publication  as  ma- 
licious, unless  it  is  fairly  made  by  a  person  in 
the  discharge  of  some  public  or  private  duty, 
whether  legal  or  moral,  or  in  the  conduct  of 
his  own  affairs,  in  matters  where  his  interest 
is  concerned.  In  such  cases  the  occasion  pre- 
vents the  inference  of  malice,  which  the  law 
draws  from  unauthorized  communications, 
and  affords  a  qualified  defense  depending  upon 
the  absence  of  actual  malice.  If  fairly  war- 
ranted by  any  reasonable  occasion  or  exigen- 
cy, and  honestly  made,  such  communications 
are  protected  for  the  common  convenience 
and  welfare  of  society ;  and  the  law  has  not 
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restricted  the  right  to  make  them  within  any 
narrow  limits."  Toogood  v.  Spyring,  Parke, 
B  1C  M.  &  R.,  193.  So  in  Smith  v.  Thomas, 
V  Bing.  N.  C.,  372,  Oh.  J.  Tindal  says :  "  The 
ground  of  defense  intended  to  be  set  up  by 
the  defendant  is  that  the  words  were  spoken 
on  an  occasion  in  which  the  exigencies  of  so- 
ciety demand  that  there  should  be  the  unlim- 
ited right  to  make  inquiry  on  the  one  hand, 
and  the  unlimited  freedom  to  communicate  on 
the  other,  such  communication  being  made 
-without  any  malice  against  the  plaintiff.  There 
can  be  no  doubt  that  where  such  an  occasion 
occurs,  and  there  is  in  the  making  of  the  com- 
munication the  absence  of  express  malice  or 
malice  in  fact,  the  law  holds  the  communica- 
tion to  be  innocent,  and  to  give  no  right  of  ac- 
tion to  the  plaintiff.  In  order,  however,  to 
constitute  such  a  defense  in  any  case,  both 
circumstances  must  be  found  to  concur ;  and 
after  the  just  occasion  for  the  communication 
has  appeared  in  proof,  the  issue  must  depend 
494*]  *on  the  existence  or  absence  of  ex- 
press malice  against  the  plaintiff." 

Now,  in  the  present  case,  even  if  the  wit- 
ness, Leonard,  had  untruly  asserted  his  au- 
thority to  investigate  the  matter,  this  could 
not  furnish  a  justification  or  excuse  for  the 
slanderous  charges  then  made  by  the  defend- 
ant, and  which  were  renewed  and  repeated 
after  due  caution  by  the  witness.  These  as- 
sertions of  the  plaintiff's  guilt  were  in  no  re- 
spect necessary  for  the  purpose  of  apprising 
the  witness  of  what  had  previously  occurred, 
nor  could  they  aid  him  in  carrying  forward 
his  investigation.  Had  he  even  been,  as  he 
may  have  represented  that  he  was,  the  plaint- 
iff's agent  to  ascertain  from  the  defendant  him- 
•self  what  charges  ha  had  made,  this,  although 
it  certainly  would  have  justified  the  defendant 
in  answering  the  inquiries  made,  and  in  thus 
repeating  what  he  had  previously  said,  would 
not  have  furnished  an  excuse  for  re-asserting 
the  calumnious  charges.  An  attempt  by  a  per- 
son who  deems  himself  injured  to  ascertain 
truly  what  slanderous  imputations  had  already 
been  cast  upon  him,  could  hardly  be  allowed 
to  justify  their  renewal.  And  if  such  must  be 
the  rule,  as  I  think  it  is,  where  inquiry  is  made 
by  the  party  in  person  or  by  his  authorized 
agent,  it  cannot  well  be  more  favorable  to  the 
slanderer  when  the  inquiry  proceeds  from  one 
who  falsely  assumes  to  be  agent,  the  party  ca- 
lumniated being  in  no  sense  present  at  the  in- 
quiry or  when  the  slander  was  uttered.  I  con- 
fess I  see  no  ground  on  which  it  can  be  held 
that  these  slanders  were  uttered  on  an  occasion 
which  gives  them  privilege.  It  was,  therefore, 
unnecessary  to  prove  actual  malice,  and  no 
question  as  to  probable  cause  could  possibly 
arise  in  the  case. 

New  trial  denied. 

Cited  in— 11  N.  Y.,355;  4  Hun,  390,  391 ;  13  Barb., 
224 ;  6  T.  &  C.,  666 ;  5  Am.  Rep..  518  :  43  Miss.,  722. 
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Statute  Regarding  Sheep  Killing  Dfx/a — Construc- 
tion of — Damages — Responsibility  of  Individu- 
al Owners  of  tkwral  Dogs. 

The  statute  making  the  owner  of  a  dogr  which 
shall  kill  or  wound  sheep  liable,  without  notice  that 
he  was  mischievous,  has  no  application  where  the 
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sheep  were  only  chased  and  worried.  In  that  case 
there  must  be  proof  of  thescienter  to  render  the  de- 
fendant liable. 

The  provision  rendering  a  person  in  possession 
of  a  dog,  or  who  shall  suffer  a  dog  to  remain  about 
ms  house  for  twenty  days,  etc..  liable  as  owner  for 
his  mischievous  acts,  does  not  make  an  employer 
liable  for  mischief  done  by  the  dog  of  his  hired 
laborer,  where  the  dog  was  in  the  habit  of  follow- 
ing his  master  daily  to  his  work  on  the  farm  of  the 
employer  and  of  returning  each  night  to  and  stay- 
ing with  his  master  at  his  own  house,  which  was 
distinct  from  that  of  the  employer. 

A  party  prosecuted  on  account  of  sheep  killed  or 
wounded  by  his  dog,  of  whose  mischievous  propen- 
sities he  had  no  knowledge,  is  not  liable  to  exem- 
plary damages,  the  statute  limiting  the  recovery  to 
the  value  of  the  sheep. 

Where  dogs  belonging  to  several  owners  are  found 
in  company  engaged  in  killing  sheep,  each  owner  is 
responsible  for  the  injury  done  by  his  own  dog,  and 
for  no  more. 

Citations— 13  Johns.,  339 :  4  Cow.,  351 ;  2  Str.,  1264 ; 

1  R.  S.,  704,  sees,  9, 16-19 ;  706,  sec.  20 :  17  Wend.,  562 ; 

2  Conn.,  206;  2Vt,  9. 

TERROR  to  the  Dutchess  C.  P.  Ham  sued 
J-^  Auchmuty  in  November,  1843,  before  a 
justice  of  the  peace  in  an  action  on  the  case 
for  knowingly  keeping  a. dog  accustomed  to 
bite  sheep,  which  dog  bit  one  hundred  of  the 
plaintiff's  sheep,  fifty  of  which  died,  and  the 
residue  were  greatly  injured.  Second  count, 
for  that  whereas,  a  certain  dog,  the  property 
of  the  defendant,  bit,  killed  and  wounded  ten 
sheep  of  the  plaintiff,  without  any  averment 
that  the  defendant  was  acquainted  with  the 
vicious  propensities  of  the  animal.  Third 
count,  substantially  like  the  second — damages 
claimed  to  $100.  Plea,  the  general  issue. 
The  cause  was  tried  by  a  jury,  and  the 
plaintiff  recovered  $47.50.  The  defendant 
appealed  to  the  C.  P.  On  the  trial  in  that 
court  it  appeared  that  the  farms  of  the  par- 
ties were  near  together.  In  July  or  August, 
1843,  some  of  the  plaintiff's  sheep  were  on  the 
defendant's  land,  and  a  hired  man  of  the  latter 
went  to  drive  them  off,  and  the  defendant's 
dog.  which  was  with  him,  chased  one  of  the 
sheep  into  the  river  and  the  dog  swam  after  it. 
and  on  being  taken  out  *the  sheep  ap-  f*49($ 
peared  to  have  a  scratch  or  other  slight  injury 
upon  its  jaw,  whether  from  the  bite  of  the  dog 
or  not  did  not  appear;  but  the  sheep  thus  in- 
jured joined  the  flock.  The  defendant  had 
owned  this  dog,  which  was  a  bull  terrier,  for 
about  a  year  and  a  half  previous  to  September, 
1843,  and  in  September  he  sold  him  to  a  per 
son  living  out  of  the  neighborhood.  One 
Minkler  worked  on  the  defendant's  farm  dur- 
ing the  summer  and  fall  of  1843.  He  lived 
about  two  miles  from  the  defendant's  and 
lodged  at  home,  coming  to  his  work  in  the 
morning  and  returning  at  night.  From  June 
to  September  a  dog  owned  by  Minkler  was  ac- 
customed to  follow  him  to  his  work,  remain 
on  the  defendant's  premises  through  the  day 
and  return  with  him  in  the  evening.  Evidence 
was  then  given  by  the  plaintiff  to  show  that 
about  the  middle  of  September  the  dogs  be- 
longing to  the  defendant  and  to  Minkler  were 
found  together  worrying  and  biting  the  plaint- 
iff's sheep,  and  on  examination  soon  after- 
wards several  of  them  were  found  bitten,  but 
none  were  at  that  time  found  dead.  The  plaint- 
iff then  proposed  to  prove  that  several  of  his 
sheep  had  been  found  dead  between  July  1  and 
October  1,  1843.  To  this  the  defendant  object 
ed,  but  the  court  overruled  the  objection,  and 
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the  defendant's  counsel  excepted.  Proof  was 
accordingly  given  to  that  effect,  and  it  ap- 
peared that  in  August  and  September  seven  or 
eight  of  the  defendant's  sheep  had  been  found 
dead,  several  of  them  having  the  appearance 
of  having  been  bitten,  and  that  others  were 
found  more  or  less  badly  injured,  which  re- 
covered, and  that  some  of  these  so  killed  and 
bitten  were  found  in  the  same  lot  where  the 
two  dogs  had  been  seen  worrying  them,  soon 
after  the  dogs  were  seen  with  them.  A  wit- 
ness was  asked  by  the  plaintiff  what  damage 
would  be  occasioned  bv  having  a  flock  of 
sheep  chased  by  dogs.  I'he  defendant's  coun- 
sel objected,  taking  the  position  that  such  proof 
would  only  be  competent  after  it  had  been 
shown  that  the  plaintiff's  sheep  had  been  chased 
by  a  dog  of  the  defendant,  of  whose  vicious 
propensities  the  defendant  had  notice.  The 
court  overruled  the  objection.  The  defendant's 
counsel  excepted,  and  the  witness  stated  that 
he  would  not  have  dogs  chase  his  sheep  for 
497*]  half  their  *value,  it  being  his  opinion 
that  sheep  never  did  well  after  such  an  occur- 
rence. The  plaintiff  then  proved  the  value  of 
such  sheep  as  he  had  lost;  and  after  some  oth- 
er testimony,  not  material  to  be  stated,  the  evi- 
dence was  closed.  The  defendant  insisted  that 
if  liable  at  all  he  was  only  chargeable  for  the 
injury  done  by  his  own  dog,  and  not  for  that 
done  by  the  dog  of  Minkler,  for  the  acts  of 
which  he  contended  he  was  not  liable  under 
the  facts  proved;  that  there  was  no  evidence 
from  which  the  jury  could  find  that  any  sheep 
were  killed  by  his  dog  prior  to  September,  and 
that  he  was  not  liable  for  the  injury  occasioned 
by  his  dog  chasing  and  worrying  the  plaintiff's 
sheep,  on  account  of  the  absence  of  any  proof 
that  he  had  notice  of  his  vicious  habits;  and  he 
requested  the  court  to  charge  in  conformity 
with  these  views.  The  court  refused  so  to  in- 
struct the  jury,  but  advised  them,  on  the  con- 
trary, that  the  defendant  was  liable  to  pay  for 
all  the  sheep  of  the  plaintiff  which  had  been 
killed  or  bitten  by  dogs  between  the  first  of 
July  and  the  first  of  October,  1843,  including 
what  was  done  by  the  dog  of  Minkler.  for 
which  they  said  the  defendant  was  liable  on 
account  of  having  had  that  dog  in  his  posses- 
sion; that  the  defendant  was  also  liable  for 
the  chasing  and  worrying  of  the  plaintiff's 
sheep  by  the  two  dogs,  whether  the  defendant 
knew  they  would  chase  and  worry  sheep  or 
not;  the  fact  that  the  defendant  had  directed 
his  hired  man  to  chase  the  sheep  out  of  the  lot 
with  dogs,  being  in  the  opinion  of  the  court, 
equivalent  to  proof  of  actual  knowledge  of  the 
evil  disposition  of  the  dogs,  and  that  the  plaint- 
iff was  likewise  entitled  to  recover  exemplary 
damages  or  "  smart  money."  The  defendant's 
counsel  escepted  to  the  refusal  to  instruct  the 
jury  as  requested,  and  to  every  part  of  the 
charge  actually  given.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  $60,  for  which,  with 
the  costs,  the  court,  rendered  judgment. 

Messrs.  Forbus  and  Maison,  for  plaintiff 
in  error. 

Mr.  John  V.  A.  Lyle,  for  defendant  in 
error. 

498*]  *By  the  Court,  Jewett,  J.  The 
common  law  holds  the  owner  of  a  dog  account- 
able upon  the  ground  of  negligence  for  any  in- 
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jury  committed  by  him,  by  biting  the  person 
or  cattle  of  another  and  the  like,  if  he  knew 
or  had  notice  that  the  animal  was  accustomed 
to  such  or  similar  mischief.  But  without  proof 
of  knowledge  or  notice  of  such  propensities 
the  owner  is  not  liable.  Vrooman  v.  Lawyer, 
13  Johns.,  839;  Hinckley  v.  Emerson,  4  Cow., 
351;  Smith  v.  Pelah,  2  Str.,  1264. 

An  exception  to  the  rule  requiring  such 
knowledge  or  notice  of  the  mischievous  habits 
of  a  dog  in  case  of  injuries  by  killing  or 
wounding  sheep,  has  been  made  by  statute,  1 
R.  S.,  704,  sec.  9,  which  provides  that  "  The 
owner  or  possessor  of  any  dog  that  shall  kill  or 
wound  any  sheep  or  lamb,  shall  be  liable  for 
the  value  of  such  sheep  or  lamb  to  the  owner 
thereof,  without  proving  notice  to  the  owner 
or  possessor  of  such  dog  or  knowledge  by  him, 
that  his  dog  was  mischievous  or  disposed  to 
kill  sheep."  The  15th  section  of  the  same  stat- 
ute declares  that  any  person  may  ki|l  any  dog 
which  he  shall  see  chasing,  worrying  or  wound- 
ing any  sheep,  unless  the  same  shall  be  done 
by  the  direction  or  permission  of  the  owner  of 
the  sheep  or  his  servant.  By  other  provisions, 
the  owner  is  required  to  kill  such  dog  in  a  cer- 
tain time,  under  a  certain  penalty.  Sees.  16-19. 
The  20th  section,  p.  706,  declares  that  "  Every 
person  in  possession  of  any  dog,  or  who  shall 
suffer  any  dog  to  remain  about  his  house  for 
the  space  of  twenty  days  previous  to  the  assess- 
ment of  a  tax,  or  previous  to  any  injury,  chas- 
ing or  worrying  of  sheep,  or  any  such  attack 
made  by  a-dog,  shall  be  deemed  the  owner  of 
such  dog  for  all  the  purposes  of  this  title." 

The  evidence  shows  that  the  plaintiff  waa 
the  owner  of  a  flock'of  sheep  in  the  summer  and 
fall  of  1843  ;  that  several  of  them  were  during- 
that  time  wounded  and  killed  by  dogs  in  the 
fields  where  they  ran ;  that  the  defendant  owned 
a  dog,  and  one  Minkler,  a  hired  man  of  the  de- 
fendant, but  who  kept  house  and  resided  some- 
two  miles  distant  from  the  defendant,  owned 
another,  which  was  in  the  daily  habit  of  fol- 
lowing him  to  and  from  his  house  to  the  de- 
fendant's premises  where  he  labored;  that  these- 
two  dogs  were  seen  in  company  in  the  act  of 
wounding  *or  killing  two  of  the  plaint  [*499 
iff's  sheep  in  September  of  that  year,  and  on 
examining  the  flock  and  fields  where  they  ran 
then  or  soon  after,  other  sheep  were  found 
either  dead  or  wounded,  apparently  the  work 
of  dogs.  In  July  or  August,  the  defendant 
directed  his  hired  man  to  take  his  dog  and 
chase  the  plaintiff's  sheep  out  of  his  field  into- 
which  they  or  some  of  them  ha'd  come.  It 
was  done,  and  one  sheep  was  frightened  so 
that  it  ran  through  bushes  and  across  fences- 
into  tke  river.  It  was  got  out  by  the  defend- 
ant's man,  and  found  to  have  suffered  a  small 
scratch  on  its  jaw,  but  whether  from  the  bite- 
of  the  dog  or  from  some  other  cause,  does  not 
appear.  Several  sheep  soon  after  this  were- 
found  dead  in  the  fields.  There  is  no  evidence 
or  pretense  that  the  defendant  had  any  agency 
in  causing  the  dogs  or  either  of  them  to  do  the 
mischief  or  any  part  of  it,  with  the  exception 
above  mentioned.  There  is  no  evidence  show- 
ing the  defendant  liable  for  any  injury  occa- 
sioned by  either  of  the  dogs  under  the  rule  of 
the  common  law.  The  plaintiff  did  not  prove 
that  the  defendant  knew  or  had  notice  that  his- 
dog  was  accustomed  to  bite,  kill  or  wound 
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sheep,  or  to  do  any  similar  mischief  prior  to 
the  time  the  last  injury  was  committed.  It  is 
argued  that  his  directing  his  man  to  chase  the 
sheep  from  his  field  with  his  dog  was  evidence 
of  knowledge  that  his  dog  was  vicious  in  that 
respect.  I  cannot  agree  to  this  proposition. 
The  rule  requires  evidence  of  the  animal's 
possessing  propensities  which  lead  it,  instinct- 
ively, to  kill,  wound,  etc.,  for  mischief.  There 
was  no  such  evidence  in  this  case.  But  as  to 
the  killing  or  wounding  of  the  plaintiff's  sheep, 
the  question  of  notice  was  not  important,  the 
defendant  being  accountable  for  the  damage 
done  by  his  own  dog,  although  wholly  igno- 
rant of  his  mischievous  propensities.  So  far  as 
damage  resulted  to  the  plaintiff  from  his  sheep 
having  been  worried  by  the  defendant's  dog, 
the  rule  of  the  common  law  applies;  and  prior 
knowledge  or  notice  of  such  or  similar  mischief 
was  requisite  to  be  proved.  I  think  that  the 
court  below  decided  correctly  in  overruling  the 
objection  to  the  admission  of  evidence  show- 
ing the  number  and  value  of  the  sheep  which 
the  plaintiff  lost  by  injuries  committed  by  dogs 
in  the  summer  and  fall  of  1843. 
5OO*]  *The  more  important  question, how- 
ever,  is,  whether  the  court  was  right  in  deter- 
mining that  the  defendant  was  responsible  for 
the  acts  of  Minkler's  dog  in  biting  and  killing 
the  plaintiff's  sheep.  My  opinion  is  that  the 
charge  in  that  respect  cannot  be  sustained. 
The  statute  declares  that  any  person  in  pos- 
session of  any  dog,  or  who  shall  suffer  any 
dog  to  remain  about  his  house  for  the  space  of 
twenty  days  previous  to  any  injury,  etc.,  shall 
be  deemed  the  owner,  etc.  The  evidence  did 
not  show  that  the  defendant  was  in  possession 
or  that  he  suffered  the  dog  which  Minkler 
owned  to  remain  about  his  house,  in  the  sense 
contemplated  by  the  statute, by  which  he  could 
be  deemed  the  owner  of  it.  The  Legislature 
evidently  intended  by  this  provision  to  cast 
upon  any  person,  having  possession,  etc.,  for 
twenty  days,  of  any  dog,  the  ownership  of  it, 
and  as  owner  to  make  him  responsible  for  the 
commission  of  such  injuries  by  such  dog, 
whether  in  fact  such  possessor  was  or  not  the 
owner,  and  thereby  to  prevent  persons  from 
having  the  keeping  or  control  of  these  mis- 
chievous animals  for  that  length  of  time,  with- 
out being  responsible  for  such  mischief.  This 
dog,  so  fur  as  evidence  was  given,  was  at  all 
times  in  the  possession  of  Miukler,  remaining 
with  him  during  the  day  while  he  was  labor- 
ing for  defendant  on  his  premises,  and  at  night 
following  him  to  his  residence. 

The  court  should  have  charged  that  the 
plaintiff  was  entitled  to  recover  of  the  defend- 
ai%t  the  value  of  all  the  sheep  of  the  plaintiff, 
which  from  the  evidence  in  the  case,  they  were 
satisfied  the  defendant's  dog  had  killed  or 
wounded,  and  that  he  was  not  accountable  for 
such  as  Minkler's  dog  had  killed  or  woundod. 
nor  for  any  damage  done  the  plaintiff's  flock  of 
sheep  by  other  dogs  than  his  own,  nor  by  his 
own  dog  in  worrying  or  chasing  them,  unless 
he  had  some  agency  in  causing  it  to  be  done, 
or  had  knowledge  or  notice  that  his  dog  was 
addicted  to  such  mischief  ;  and  that  the  fact 
that  he  had  set  his  dog  upon  sheep  in  person 
or  by  his  servant  to  drive  them  out  of  his  field, 
was  no  evidence  of  such  propensity  of  the  dog. 
or  of  knowledge  or  notice  within  the  rule  of  law. 
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The  court  below  also  erred  in  charging  that 
the  plaintiff  was  *entitled  to  "smart  [*5O1 
money:"  that  is,  that  the  verdict  should  be  in- 
creased beyond  the  value  of  the  sheep,  as  a 
punishment  to  the  defendant,  for  being  so  un- 
fortunate as  to  own  a  dog  which  had  done  his 
neighbor  such  injury.  The  rule  of  damages 
is  provided  by  the  statute  giving  the  remedy. 
To  that  the  jury  should  have  been  instructed 
to  limit  the  verdict.  Van  Steenburgh  v.  Tobias, 
17  Wend.,  562;  Russell  v.  Tomlinson,  2  Conn.. 
206;  Adams  v.  Hall,  2  Vt.,  9,  are  cases,  where 
dogs  which  the  defendants  severally  owned, 
joined  in  killing  and  wounding  sheep  of  the 
plaintiffs,  in  which  attempts  were  made  to  hold 
the  owners  jointly  responsible  tor  the  injury. 
The  court  in  each  case  held,  that  when  the 
dogs  of  several  persons,  not  jointly  owned  by 
them,  do  mischief  together,  each  owner  is 
only  liable  for  the  mischief  done  by  his  own 
dog;  and  that  the  difficulty  in  ascertaining  the 
proportion  of  damage  done  by  each  dog  fur- 
nished no  reason  why  one  man  should  be  ac- 
countable for  the  mischief  done  by  the  dog  of 
another.  The  difficulty  suggested  in  arriving 
at  the  true  amount  of  damages  under  this  rule 
will,  I  think,  be  found  less  formidable  than, 
seems  to  have  been  apprehended.  The  evi- 
dence, in  most  cases,  would  be  such  that  an 
intelligent  jury  would  be  able  to  apportion 
such  damages  without  doing  injustice  to  either 
party. 

The  judgment  below  must  be  reversed  ;  a 
venire  de  novo  to  issue  to  the  Dutchess  C.  P. 

Judgment  reversed. 

Cited  in-4  Denio.  501;  64  N.  Y.,  147;  9  Hun,  520: 
20  Barb.,  480 ;  21  Barb  .  334 ;  49  Barb..  148 ;  59  Barb., 
426 :  4  T.  &  C.,  132 ;  38  How.  Pr.,  365 ;  6  Duer,  407 ;  107 
Mass.,  578 ;  41  Cal.,  141 ;  27  Ohio  St.,  276. 


AVERILL  «.  WILLIAMS  &  SAGE. 
Sheriff's  Sale— Of  Property  of  Third  Party. 

Where  a  sheriff  seizes  and  sells  the  personal  prop- 
erty of  one  person  upon  an  execution  against  an- 
other, an  action  will  not  lie  asraiust  the  plaintiff  in 
tbe  execution,  who  did  not  direct  and  has  not  as- 
sented to  the  seizure  or  sale. 

Citation— 1  Chit.  PI.,  7th  Am.  ed.,  91. 92. 

rpROVER,  tried  at  the  St.  Lawrence  Circuit 
1   in  May,  1843,  before  Willard,  C.  Judge. 

The  plaintiff  claimed  to  recover  for  the  con- 
version of  a  quantity  of  pine  saw-logs,  which 
had  been  seized  and  sold  by  the  "sheriff  f*5O2 
of  St.  Lawrence  Co.  upon  an  execution  issued 
upon  a  judgment  in  this  court  in  favor  of  the 
defendants  against  Beardsley  &  Lyon.  The 
logs  had  been  cut  upon  the  plaintiff's  land  by 
Beardsley  &  Lyon,  pursuant  to  a  contract  en- 
tered into  between  the  plaintiff  and  one  Shep- 
ard;  by  the  terms  of  which,  the  property  in 
the  timber  was  to  remain  in  the  plaintiff  until 
the  performance  of  certain  conditions  on  the 
part  of  Shepard.  Beardsley  &  Lyon  got  out 
the  logs  under  a  contract  between  them  and 
Shepard.  Much  of  the  testimony  related  to  the 
alleged  performance  of  the  conditions;  but  no 
question  of  general  interest  arising  upon  that 
part  of  the  case,  this  testimony  is  not  necessary 
to  be  stated.  It  appeared  that  one  of  the  de- 
fendants in  this  suit  resided  at  Utica  and  the 
other  at  Albany,  and  that  neither  of  them  was 
present  at  the  sale.  The  logs  were  bid  off  by 
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one  S.  S.  Lyon.  for  the  plaintiffs  in  the  execu- 
tion, the  defendants  in  this  suit.  When  the 
plaintiff  rested,  an  objection  to  the  recovery 
was  made  on  behalf  of  the  defendant*,  and  dis- 
posed of  as  stated  in  the  opinion  of  the  court. 

At  the  close  of  the  testimony,  the  defend- 
ants' counsel  insisted  and  requested  the  judge 
to  charge  that  there  was  no  conversion  of  the 
property  by  the  defendants,  or  either  of  them, 
proved.  The  judge  declined  so  to  charge,  but, 
on  the  contrary,  instructed  the  jury  that  the 
selling  of  the  logs  on  the  execution  of  the  de- 
fendants against  Beardsley  &  Lyon  was  suffi- 
cient evidence  of  a  conversion  by  them,  inas- 
much as  they  as  plaintiffs  in  the  execution  were 
responsible  for  what  was  done  under  it;  and 
that  it  was  to  be  presumed  that  they  had  di- 
rected the  sale.  The  defendants'  counsel  ex- 
cepted.  The  defendants  moved  for  a  new  trial 
on  a  bill  of  exceptions. 

Mr.  James  Edwards,  for  defendants. 

Mr.  Francis  Kernan,  for  plaintiff. 

By  tJie  Court,  Beardsley,  J.  The  logs  in 
question  were  sold  by  the  sheriff  of  St.  Law- 
rence on  an  execution  in  favor  of  the  defend- 
ants in  this  suit  against  Beardsley  &  Lyon.  One 
5O3*]  of  *the  present  defendants  lived  in  Al- 
bany and  the  other  in  Utica;  and  neither  was 
present  at  the  sheriff's  sale.  The  bill  of  excep- 
tions states  that  the  logs  were  bid  off  by  S.  S. 
Lyon  for  these  defendants;  but  there  was  no 
evidence  to  show  that  he  had  been  authorized 
to  make  the  purchase  for  them,  nor  did  it  ap- 
pear they  had  since  in  any  manner  interfered 
with  the  logs.  When  the  plaintiff  rested  his 
cause,  the  defendants'  counsel  objected  that 
no  conversion  by  the  defendants  had  been 
proved;  but  the  objection  was  overruled,  the 
judge  observing  "that  conversion  is  proved  by 
the  sale."  The  same  objection  was  renewed  at 
the  close  of  the  testimony  and  again  overruled, 
the  judge  charging  the  jury  "that  the  selling 
on  the  execution  of  the  defendants  against 
Beardsley  &  Lyon  was  sufficient  evidence  of  a 
conversion  by  them,  inasmuch  as  they  as  plaint- 
iffs in  the  execution  were  responsible  for  what 
was  done  under  it,  and  it  was  to  be  presumed 
that  they  had  directed  the  sale."  The  defend- 
ants' counsel  excepted. 

Had  it  appeared  that  Lyon  was  authorized 
by  the  defendants  to  purchase  the  logs  for  them 
at  the  sheriff's  sale,  his  purchase  as  their  agent 
would  have  been  evidence  of  a  conversion  by 
them.  But  this  was  not  proved,  and  the  charge 
placed  the  defendants'  liability  on  other  and 
distinct  grounds.  The  jury  were  instructed 
that  the  sale  of  the  logs  on  an  execution  in  fa- 
vor of  these  defendants  was  alone  sufficient 
evidence  of  a  conversion  by  them,  and  that  for 
two  reasons:  first,  that  as  plaintiffs  in  the  exe- 
cution, they  were  responsible  for  what  was 
done  under  it;  and  second,  it  was  to  be  pre- 
sumed they  had  directed  the  sale  of  these  logs. 

This  charge,  in  my  opinion,  cannot  be  up- 
held. The  plaintiff  in  an  execution  certainly 
is  not  responsible  for  whatever  the  officer  may 
do  under  it.  The  reverse  is  the  rule;  for  sup- 
posing the  execution  to  be  legal,  which  in  this 
case  was  not  questioned,  the  party  in  whose 
favor  it  issued  is  only  responsible  so  far  as  he 
directed  or  assented  to  the  doing  of  the  act 
complained  of.  Thus,  where  the  goods  of  A 
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are  taken  by  the  sheriff  on  an  execution  against 
B,  no  action  will  lie  against  the  plaintiff  in  the 
execution  unless  he  interfered  with  the  levy, 
or  assented  to  what  *had  been  done  by  [*5O4 
the  officer.  1  Chit.  PL,  7th  Am.  ed.,  91,92. 
Nor  am  1  aware  of  any  such  principle  as  that 
the  plaintiff  in  an  execution  is  presumed  to 
have  directed  the  seizure  and  sale  of  such  prop- 
erty as  is  sold  upon  it  by  the  sheriff.  The  law 
does  not  presume  any  one  to  be  a  wrong  doer. 
When  a  sheriff,  therefore,  levies  an  execution 
against  A  on  the  property  of  B,  by  which  act 
the  sheriff  makes  himself  a  trespasser,  the  law 
will  not,  on  any  principle  of  presumption,  im- 
pute that  trespass  to  the  plaintiff  in  the  execu- 
tion. 

In  this  part  of  the  charge  I  think  the  learned 
judge  erred,  although  in  all  other  respects  his 
views  seem  to  me  correct.  There  was  certainly 
room  for  doubt  and  controversy  as  to  the  event 
which  was  to  work  a  transfer  of  the  plaintiff's 
property  in  the  logs.  His  original  title  was 
placed  beyond  controversy,  so  far  as  respects 
these  parties;  and  looking  to  the  various  parts 
and  portions  of  the  written  contract  between 
the  plaintiff  and  Shepard,  upon  which  this 
question  arises,  I  am  satisfied  the  plaintiff's  title 
was  to  remain  unimpaired  until  the  $2,000 
and  interest  were  fully  paid.  That  payment 
had  not  been  made,  and  the  plaintiff's  title  re- 
mained in  full  force.  But  a  new  trial  must 
be  had  for  the  misdirection  on  the  point  of 
conversion. 

New  trial  ordered. 

Same  Case— 4  Denio,  295. 

Cited  ln-15  Abb.  N.  S.,  428 ;  5  Daly,  252 :  64  111.,  318 ; 
47  Am.  Dec.,  253 :  15  Am.  Hep.,  187 ;  27  Mich.,  247. 


BEARDSLEY  &  McMINN  «.  JACOBS. 

Justice  Court — Pleading. 

Where  the  defendant  in  a  justice's  court  pleaded 
the  general  issue  and  four  special  pleas,  each  of 
which  set  up  new  matter,  and  the  plaintiff  put  in  a 
replication  containing  an  answer  to  one  of  the  spe- 
cial pleas,  though  designed  as  an  answer  to  them  all; 
and  without  further  pleadings  the  parties  went  to 
trial  on  the  merits  before  the  justice,  and  the  plaint- 
iff recovered,  and  the  defendant  appealed  to  the  C. 
P.:  and  on  the  trial  there  the  court  refused  to  hear 
the  plaintiff's  evidence,  and  gave  judgment  for  the 
defendant  on  the  ground  that  the  special  pleas  which 
were  unanswered  set  up  a  good  defense  and  stood 
admitted ;  held  erroneous,  and  that  the  C.  P.  should 
have  heard  and  determined  the  cause  on  its  merits. 

Citation— 2  R.  S.  262,  sees.  210-212.  216. 

ERROR*  to  the  Chenango  C.  P.  [*5O5 
Beardsley  &  McMinn  sued  Jacobs  before  a 
justice,  and  declared  in  trover  for  two  bales  of 
wool.  The  defendant  pleaded:  1.  Not  guilty; 
2.  That  the  defendant  was  a  constable,  and  had 
an  execution  on  a  judgment  in  favor  of  two 
Smiths  against  one  Read,  and  took  the  wool  by 
virtue  of  the  execution,  the  same  being  the 
property  of  Read;  3.  That  the  wool  was  the 
property  of  one  Read,  and  the  defendant  was 
empowered,  authorized  and  licensed  by  Read 
to  take  the  wool;  and  4.  That  the  wool  was  the 
property  of  Read;  the  defendant  was  a  con- 
stable and  had  an  execution  in  favor  of  two 
Smiths  against  Read;  that  the  wool  was  fraud- 
ulently transferred  by  Read  to  the  plaintiffs  to 
prevent  the  same  being  levied  upon  by  said  ex- 
ecution; and  the  defendant  took  the  wool  by 
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virtue  of  the  execution.  Replication  as  follows: 
the  plaintiffs  say  they  ought  not  by  reason  of 
anything  in  the  defendant's  said  special  plea 
above  pleaded,  to  Debarred,  etc.,  because  they 
say  that  the  wool  mentioned  in  the  declaration 
was  transferred  without  fraud  to  the  plaintiffs 
before  the  levy  of  the  execution  by  the  defend- 
ant; and  the  plaintiffs  pray  judgment,  etc.  The 
justice  rendered  judgment  for  the  plaintiffs 
for  $49  damages,  besides  costs;  and  the  defend- 
ant appealed  to  the  C.  P. 

On  the  trial  in  the  C.  P.  the  plaintiffs  offered 
to  establish  their  cause  of  action,  and  to  prove 
all  their  allegations  in  the  pleadings;  but  the 
court  refused  to  hear  any  evidence,  and  decided 
that  the  defendant  was  entitled  to  judgment 
upon  the  pleadings,  and  directed  the  jury  to 
find  a  verdict  for  the  defendant.  The  plaint- 
iffs excepted.  Verdict  and  judgment  for  the 
defendant.  The  plaintiffs  bring  error. 

Mr.  John  Wait,  for  plaintiffs  in  error. 

Mr.  R.  O.  Reynolds,   for  defendant  in 


By  the  Court,  Bronson,  'Ch.  J.  The  argu- 
ment in  support  of  the  judgment  of  the  C.  P. 
is  this:  some  or  all  of  the  special  pleas  are 
good,  and  sufficient  to  bar  the  action.  The 
replication  is  not  a  good  answer  to  all,  if  it  be 
SO6*J  to  any  of  the  pleas.  *That  which  is 
not  answered  is  admitted.  Therefore,  the  truth 
of  the  pleas  is  admitted;  and  being  admitted, 
the  defendant  is  entitled  to  judgment.  But  the 
plaintiffs  did  not  intend  to  admit  the  truth  of 
the  pleas.  On  the  contrary,  they  attempted  to 
answer  the  pleas  and  did  answer  them,  though 
in  an  informal  manner.  And  the  defendant 
treated  the  replication  as  an  answer.  He  did 
not  ask  judgment  as  for  a  default  in  replying; 
nor  did  he  demur  for  the  insufficiency  of  the 
pleading.  Both  parties  thought  they  had  got 
an  issue  or  issues  of  fact  upon  the  matters  set 
up  in  the  special  pleas,  as  well  as  upon  the 
plea  of  not  guilty;  and  upon  those  issues  they 
proceeded  to  trial  before  the  justice.  The  cause 
was  there  examined  and  decided  upon  its  mer- 
its; and  that  is  the  way  it  should  have  been 
disposed  of  on  the  appeal.  The  plaintiffs  evi- 
dently considered  the  matters  set  up  in  what 
the  defendant  calls  three  special  plyas,  as  con- 
stituting only  one  plea;  and  they  answered  it 
by  a  single  replication.  This  was  an  informal 
ity;  but  where  no  objection  is  taken  at  the 
time,  such  things  are  overlooked  in  reviewing 
the  proceedings  in  justices'  courts.  Had  the 
defendant  asked  for  judgment  by  default  be- 
*  fore  the  justice,  on  the  ground  that  any  one  or 
more  of  the  pleas  was  not  answered;  or  had  he 
demurred  for  the  insufficiency  of  the  replica- 
tion, the  plaintiffs  would  have  been  allowed  to 
amend,  and  give  a  separate  answer  to  each 
plea.  But  by  omitting  to  take  the  objection  at 
the  proper  time,  and  then  starting  it  in  the  C. 
P.,  injustice  was  done  to  the  plaintiffs;  for  the 
C.  P.  can  only  allow  a  reform  in  the  pleadings 
where  an  issue  of  law  was  joined  before  the 
justice.  2  R.  8.,  262,  sees.  210-212,  216.  As  the 
defendant  was  content  to  consider  the  cause 
fully  at  issue  before  the  justice,  I  think  he  was 
too  late  to  set  up  the  objection  on  the  hearing 
of  the  appeal. 

An  appeal  is  only  authori/ed  where  the  judg- 
ment of  the  justice  was  rendered  upon  an  issue 
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of  law,  or  an  issue  of  fact,  joined  between  the 
parties.  Sec.  186.  And  where  there  was  an 
issue  of  fact  before  the  justice,  that  issue  is  to 
be  retried  in  the  C.  P.,  sees.  210,  216.  Now, 
here,  there  was  no  issue  of  law  upon  the  spe- 
cial pleas,  for  there  was  no  demurrer.  If  there 
was  no  issue  of  fact  upon  those  pleas,  the  C.  P. 
had  nothing  to  do  with  *them.  That  [*5O7 
court  had  no  power  to  render  a  judgment  on 
appeal  as  by  default  for  not  answering  the 
pleas  before  the  justice.  The  cause  should 
have  been  tried  on  the  issue  made  by  the  plea 
of  not  guilty.  If  no  answer  to  the  special  picas 
had  been  attempted,  the  C.  P.  would  not  have 
been  authorized  to  found  any  judgment  upon 
that  fact.  An  appeal  is  not  given  for  any  such 
purpose. 

Should  the  pleadings  on  either  side  be  tested 
by  the  rules  which  prevail  in  courts  of  record, 
they  would  be  found  informal  and  defective. 
But  still  there  is  enough  to  authorize  and  re- 
quire a  trial  of  the  cause  in  theC.  P.,  as  it  was 
tried  before  the  justice,  upon  its  substantial 
merits.  There  must  be  a  venire  de  now. 

Judgment  reversed. 


BRYAN  v.  CAIN. 

Jurisdiction  of  Justice  Court  in  Hudson. 

The  jurisdiction  of  "the  justices'  court  in  the  City 
of  Hudson"  prior  to  the  Act  of  May  13, 1845,  Sees.  L. 
of  1845,  p.  233,  was  limited  in  amount  to  $50. 

The  title  of  the  Revised  Statutes  relating  to  jus- 
tices' courts  and  the  subsequent  A'cts  amending  the 
same,  do  not  affect  the  special  provisions  contained 
in  the  several  Acts  respecting  the  justices'  courts  in 
the  Cities  of  Albany,  Hudson  and  Troy :  e.  g.,  the 
provisions  defining1  their  jurisdiction. 

Citations-6  Hill,  631 ;  Laws,  1840,  ch.  317,  sec.  1 :  2 
R.  S.,  267,  sec.  231. 

ERROR  to  the  Columbia  C.  P.  In  August, 
1844,  Bryan  sued  Cain  in  "the  justices' 
court  in  the  City  of  Hudson"  by  summons,  re- 
quiring the  defendant  to  appear  and  answer 
the  plaintiff  in  a  plea  of  trespass  to  his  damage 
of  $100.  The  summons  was  personally  served. 
The  defendant  did  not  appear.  The  plaint'ff 
declared  claiming  damages  to  $100,  and  the 
court  gave  judgment  in  his  favor  for  $49  dam- 
ages, besides  costs.  On  certiorari  by  the  de- 
fendant the  C.  P.  reversed  the  judgment.  The 
plaintiff  now  brings  error. 

Mr.  C.  L.  Monell,  for  plaintiff  in  error. 

Mr.  James  Storm,  for  defendant  in  error. 

*Dy  the  Court,  Bronson,  Ch.  J.  In  f*5O8 
Yager  v.  Hannah, 6  Hill.  631,  we  held  that  the 
jurisdiction  of  the  justices'  court  of  the  City 
of  Hudson  was  limited  in  point  of  amount  to 
the  sum  of  $50.  We  are  now  asked  to  recon- 
sider that  decision  on  the  ground  that  two 
statutes,  supposed  to  have  an  important  bear- 
ing upon  the  question,  were  not  then  brought 
to  the  notice  of  the  court.  Stal.  of  J840,  ch. 
817.  sec.  1;  2  R.  S.,  267.  sec.  281.  By  the  Gen- 
eral Law,  as  amended  by  the  Act  of  1840,  jus- 
tices of  the  peace  have  jurisdiction  where  the 
debt  or  damages  do  not  exceed  $100.  The  281  st 
section  of  the  General  Law  does  not  extend 
this  provision  to  the  justices'  court  of  the  Cily 
of  Hudson,  for  the  reason  that  the  Acts  organ- 
izing and  relating  to  that  court  limit  its  juris- 
diction in  point  of  amount  to  the  sum  of  $/>0; 
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and  the  provisions  of  the  General  Law  are  only 
made  applicable  to  such  matters  as  are  not 
specially  provided  for  by  the  laws  particularly 
relating  to  the  city  courts.  We  adhere,  there- 
fore, to  the  former  decision. (a) 
Judgment  affirmed. 

(a)  By  the  Act.  ch.  207.  of  the  Laws  of  1845,  p.  233. 
the  jurisdiction  of  the  justices'  courts  of  the  Cities 
of  Albany,  Hudson  and  Troy,  has  been  extended  to 
the  sum  of  $100. 

CULLEY  v.  HARDENBERGH. 

Solicitor's  Services — Agreement  as  to. 
An  agreement  to  pay  what  an  individual  (who  was 
a  taxing  officer  of  the  Court  of  Chancery)  should 
say  was  a  just  and  reasonable  compensation  for  the 
services  rendered,  by  the  complainant's  solicitor, 
in  a  suit  commenced  in  that  court,  and  settled  be- 
fore decree,  obliges  the  party  so  agreeing  to  pay  the 
bill  of  costs  regularly  taxed  by  the  individual  named 
in  the  agreement. 

TERROR  to  the  Ulster  C.  P.,  where  the  cause 
J-J  came  by  appeal  from  a  justice.  Harden- 
bergh  was  plaintiff,  and  the  case  was  this. 
The  plaintiff  held  a  mortgage  made  by  one 
White,  which  was  a  lien  on  the  defendant's 
house  and  lot.  The  plaintiff  placed  the  mort- 
5O9*]  gage  *in  the  hands  of  his  attorneys  to 
be  foreclosed,  and  they  prepared  the  necessary 
papers  for  that  purpose.  On  the  day  they  sent 
away  the  bill  to  be  filed,  an  arrangement  was 
made  by  which  the  plaintiff  was  to  assign  the 
mortgage  to  one  O'Neil  for  the  sum  of  $350, 
and  for  the  balance  the  defendant  was  to  give 
the  plaintiff  his  note.  The  assignment  to 
O'Neil  was  made,  and  the  balance  of  the  mort- 
gage debt  was  stated  at  $80.03,  and  the  costs 
of  preparing  the  papers,  etc.,  at  $30— making 
$110.03  to  be  paid  by  the  defendant,  and  a 
note  for  that  amount  was  prepared  for  him  to 
sign.  But  he  declined  signing  it,  saying  the 
costs  were  too  high.  He  then  gave  a  note  for 
the  balance  of  the  mortgage  debt,  $80.03,  and 
signed  another  written  undertaking  as  follows: 

"  I  do  hereby  agree  to  pay  to  Jacobus  Har- 
denbergh,  Esq.,  such  a  sum  of  money  as  the 
Hon.  Charles  H.  Ruggles  shall  say  is  a  just 
and  reasonable  compensation  for  the  services 
rendered  by  Van  Buren  &  Ostrander,  in  rela- 
tion to  the  mortgage  on  my  house  and  lot 
which  was  placed  in  their  hands  by  the  said 
Hardenbergh.  Kingston,  May  4,  1843. 

WILLIAM  CULLEY." 

On  this  writing  the  action  was  brought.  The 
plaintiff's  attorneys  made  out  a  bill  of  costs 
which  Judge  Ruggles  taxed  as  Vice- Chancellor 
at  $27.90.  The  plaintiff's  counsel  asked  the 
judge,  who  was  a  witness  on  the  trial,  if  in  his 
opinion  the  amount  of  the  bill  was  a  just  and 
reasonable  compensation  for  the  services.  He 
replied,  that  the  charges  in  the  bill  were  the 
compensation  allowed  by  law  for  the  services 
specified  in  the  bill.  He  added,  that  it  was  not 
usual  to  give  notice  of  taxation  where  there  is 
no  solicitor  for  the  defendant.  There  was  an 
affidavit  of  the  solicitor  pursuant  to  the  130th 
Rule  of  the  Court  of  Chancery.  The  judge 
further  testified,  that  at  the  first  both  parties, 
by  their  several  letters,  requested  him  to  give 
an  opinion  as  to  the  reasonableness  of  the  bill; 
that  he  declined,  unless  both  parties  would 
make  a  written  statement  or  submission  of  the 
facts. 
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After  the  bill  was  taxed,  it  was  presented  to 
the  defendant  *and  payment  demand-  [*51O 
ed.  Payment  was  refused,  and  then  this  ac- 
tion was  brought.  The  C.  P.  decided  that  the 
plaintiff  was  entitled  to  recover;  and  the  de- 
fendant brings  the  case  hfere  on  a  bill  of  excep- 
tions. 

Mr.  J.  O.  Linderman,  for  plaintiff  in  er- 
ror. 

Messrs.  Van  Buren  and  Ostrander,  for 
defendant  in  error. 

By  the  Court,  Bronson,  Ch.  J.  I  am  of 
opinion  that  the  words  in  the  agreement,  "  a 
just  and  reasonable  compensation  for  the  serv- 
ices rendered  "  by  the  solicitors,  mean  neither 
more  nor  less  than  the  fees  or  compensation 
allowed  by  law  for  the  services.  Nothing  was- 
claimed  but  taxable  costs,  and  no  question  was 
made  but  that  such  costs  ought  to  be  paid. 
The  objection  to  the  bill  was,  that  the  costs 
were  too  high.  And  then  it  was  agreed  that 
Judge  Ruggles  should  decide.  Although  it 
would  have  been  more  plain  if  the  parties  had 
said,  costs  to  be  taxed  by  Judge  Ruggles;  still 
It  seems  reasonably  clear  that  such  was  their 
meaning.  Two  courts  have  already  given  that 
interpretation  to  the  contract;  and  we  ought 
not  to  reverse  their  judgment,  unless  we  can 
assign  a  better  reason  for  doing  so  than  has. 
occurred  to  my  mind. 

Judgment  affirmed. 


CORNELL  &  CLARK 
THE  TOWN  OF  GUILFORD. 

Commissioners  of  Highicays — Cannot  Maintain 
Action  in  Their  Own  Names — Electors  Cannot 
Authorize  it — Costs. 

Commissioners  of  Highways  cannot,  by  virtue  of 
their  offices,  bring  suits  to  recover  damages  against 
individuals  or  corporations  for  illegally  entering 
upon  and  taking  possession  of  the  public  highways 
or  bridges  of  their  town. 

The  electors  of  towns  initown-meeting  have  no- 
power,  by  resolution  or  otherwise,  to  authorize 
Commissioners  of  Highways  to  bring  an  action  in 
their  own  names,  or  in  their  name  of  office,  for 
such  injuries.  Such  a  resolution,  if  passed  at  town- 
meeting,  would  not  bind  the  town. 

Where  a  cause  of  action  exists  in  behalf  of  a  town 
and  no  officer  is  by  statute  authorized  to  prosecute 
for  such  cause  of  action,  the  town-meeting  may  di- 
rect *such  action  to  be  brought,  and  may  ap- 1*511 
point  an  agent  to  prosecute  it ;  but  such  suit  must 
be  brought  in  the  name  of  the  town.  Per  Jewett,  J. 

Where  the  electors  of  a  town  in  their  town-meet- 
ing, directed  the  Commissioners  of  Highways  to 
prosecute  a  turnpike  company  for  entering  upon 
and  taking  possession  of  a  public  highway  and 
bridge  in  that  town,  and  the  Commissioners  accord- 
ingly brought  a  suit  for  that  cause  of  action,  and 
had  judgment  against  them :  held,  that  they  could 
not  sustain  an  action  against  the  town  to  be  re-im- 
bursed  their  costs  and  expenses  or  the  costs  recov- 
ered against  them  in  that  suit. 

Citations— 1  R.  S.,  337,  sees.  1,2;  340,  sec.  5,  sub.  4 ; 
349,  sec.  2 ;  356,  sec.  1,  3 ;  500-626 ;  2  R.  8.,  473. 474,  sec. 
92;  4  Hill,  136 ;  2  Johns.  Ch.,  320;  8  Johns.,  422. 

MOTION  to  set  aside  the  report  of  referees. 
The  action  was  assumpsit  to  recover  cer- 
tain moneys  expended  by  the  plaintiffs  in  prose- 
cuting a  suit  against  "The  Butternutts  and 
Oxford  Turnpike  Company, "and  for  the  costs 
recovered  against  and  paid  by  them  to  the  de- 
fendants in  that  suit,  and  for  time  and  services 
of  the  plaintiffs  in  attending  upon  that  litiga- 
tion. 
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On  the  trial  of  this  cause  before  the  referees 
it  appeared  that  the  plaintiffs  and  one  Hum- 
phrey were  elected  Commissioners  of  High- 
ways of  the  Town  of  Guilford,  in  Chenango 
Co.,  at  the  annual  town  meeting  in  the  year 
1838.  The  plaintiffs,  as  such  commissioners, 
in  October,  1838,  commenced  a  suit  in  this 
court  against  the  Turnpike  Company  above 
mentioned,  for  entering  upon  and  taking  pos- 
session of  a  public  highway  and  bridge  in  the 
Town  of  Guilford,  without  having  the  same 
appraised  and  paid  for  as  private  property  ac- 
cording to  law.  That  cause  was  tried  in  Sep- 
tember, 1839,  and  the  plaintiff s  obtained  a  ver- 
dict, which  was  set  aside  by  the  court, (a)  and 
subsequently  judgment  was  rendered  in  the 
cause  in  favor  of  the  Turnpike  Company  for 
the  costs  of  their  defense,  which,  with  the 
costs  and  fees  of  their  own  attorney  and  coun- 
sel, the  plaintiffs  paid  before  bringing  this  suit. 
The  plaintiffs  applied  to.  the  town  auditors  of 
Guilford  for  the  allowance  of  their  claim  re- 
specting these  transactions;  but  those  officers 
refused  to  audit  it.  They  then  applied  to  this 
court  for  a  mandamus,  but  the  motion  was 
denied;  and  subsequently  this  action  was 
brought. 

At  the  annual  town  meeting  in  Guilford  held 
in  1836,  a  resolution  was  adopted  refusing  to 
release  the  highway  and  bridge  to  the  Turn- 
pike Company.  The  plaintiffs,  before  the  ref 
512*]  erees  set  *up,  and  attempted  to  prove, 
that  at  the  same  town-meeting  a  resolution  was 
passed,  directing  or  authorizing  the  Commis- 
sioners of  Highways  of  the  town  to  prosecute 
the  Turnpike  Company  for  taking  possession 
of  the  highway  and  bridge.  The  defendant 
denied  that  any  such  resolution  was  passed. 
No  such  resolution  was  entered  in  the  town- 
books.  The  plaintiffs  offered  to  prove  the 
actual  passage  of  the  resolution,  and  that  it 
was  owing  to  the  neglect  of  the  town  officers 
that  it  was  not  recorded.  The  defendant's 
counsel  objected  to  the  evidence,  but  the  ref- 
erees overruled  the  objection;  and  much  testi- 
mony was  taken  upon  that  question — several 
witnesses,  including  one  of  the  presiding 
magistrates,  affirming  that  such  a  resolution 
was  actually  adopted,  and  a  larger  number, 
embracing  another  of  the  magistrates,  testify- 
ing to  the  contrary.  The  referees  reported  m 
favor  of  the  plaintiffs  for  $657.52. 
Mr.  H.  R.  Mygatt,  for  defendant. 
Mr.  H.  Van  Der  Lyn,  for  plaintiffs. 

By  the  Court,  Jewett,  J.  Conceding  that 
the  electors  of  the  Town  of  Guilford  assembled 
in  annual  town-meeting,  passed  the  alleged 
resolution,  and  that  all  other  objections  can  be 
answered,  this  suit  cannot  be  sustained,  unless 
it  can  be  shown  either  that  the  town,  in  the  ex- 
ercise of  some  corporate  power,  had  authority 
to  invest  the  plaintiffs  as  Commissioners  of 
Highways  with  the  legal  capacity  to  institute 
the  suit  against  the  Turnpike  Company,  or 
that  the  plaintiffs,  as  such  commissioners,  by 
virtue  of  their  office,  had  a  right  in  the  dis- 
charge of  their  official  duties,  independent  of 
said  supposed  authority,  to  bring  such  suit.  A 
reference  to  the  statutes  will,  I  think,  clearly 
show  that  the  commissioners  did  not  possess 

(a)  26  Wend.,  365. 
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and  that  the  town  could  not  confer  such  au 
thority. 

By  1  R.  S.,  337,  sec.  1,  it  is  provided,  that 
"Each  town  as  a  body  corporate  has  capacity: 
1.     To  sue  and  be  sued,  in  the  manner  pre- 
scribed in  the  laws  of  this  State;"  and  by  sec- 
tion 2,  that  "No  town  shall  possess  or  exercise 
any  corporate  powers,  except  *such  as  [*5 1 3 
are  enumerated  in  this  chapter,  or  shall  be 
specially  given  by  law,  or  shall  be  necessary  to 
the  exercise  of  the  powers  so  enumerated  or 
given."     "The  electors  of  each  town  in  this 
State  have  power  at  their  annual  town  meet- 
ings" "to  direct  the  institution  or  defense  of 
suits  at  law  or  in  equity,  in  all  controversies 
between  such  town  and  corporations,  individ- 
uals or  other  towns."  1  R.  S.,  340,  sec.  5,  sub. 
4.     "Whenever  any  controversy  or  cause  of 
action  shall  exist  between  any  towns  of  this 
State,  or  between  any  town  and  an  individual 
or  corporation,  such  proceedings  shall  be  had 
either  at  law  or  in  equity,  for  the  purpose  of 
trying  and  finally  settling  such  controversy, 
and  the  same  shall  be  conducted  in  like  man- 
ner, and  the  judgment  or  decree  therein  shall 
have  the  like  effect,  as  in  other  suits  or  pro- 
ceedings of  a  similar  kind  between  individu- 
als and  corporations."  Id.,  356,  sec.  1.  Section 
2  of  the  same  title  provides,  that  "In  all  such 
suits  and  proceedings,  the  town  shall  sue  or 
be  sued  by  its  name,  except  when  town  offi- 
cers shall  be  authorized  by  law  to  sue  in  their 
name  of  office,  for  the  benefit  of  the  town-." 
and  by  section  3,  "In  all  legal  proceedings 
against  towns  by  name,  the  first  process  and 
all  other  proceedings  requiring  to  be  served, 
shall  be  served  on  the  supervisor  of  the  town; 
and  whenever  any  such  suit  or  proceeding 
shall  be  commenced,  it  shall  be  the  duty  of  the 
supervisor  to  attend  to  the  defense  thereof,  and 
to  lay  before  the  electors  of  the  town,  at  the 
first  town-meeting,  a  full  statement  of  such 
suit  or  proceeding,  for  their  direction  in  re 
gard  to  the  defense  thereof."  The  statute  pre- 
scribing the  general  duties  of  supervisors,  1  R. 
S.,  349,  sec.  2,  declares  that   the  supervisor 
"Shall  prosecute  in  the  name  of  his  town  or 
otherwise  as  may  be  necessary,  for  all  penal- 
ties of  fifty  dollars  or  under,  given  by  law  to 
such  town  or  for  its  use,  and  for  which  no 
other  officer  is  specially  directed  to  prosecute." 
There  are  several  other  provisions  in  the  stat- 
utes making  it  the  duty  of  the  supervisor  of  a 
town  to  prosecute  in  the  name  of  the  town  for 
the  recovery  of  certain  forfeitures  and  penal 
ties.     Actions  may  be  brought  by  supervisors 
of  towns  and  certain  other  public  officers  named 
in  the  statute,  among  whom  are  the  Commis- 
sioners of  Highways  of  the  several   towns, 
*"upon  any  contract  lawfully  made  [*514 
with  them  or  their  predecessors  in  their  offi- 
cial character,  to  enforce  any  liability  or  any 
duty  enjoined  by  law,  to  such  officers  or  the 
body  which  they  represent;  to  recover  any  pen- 
alties or  forfeitures  given  to  such  officers  or 
the  bodies  whom  they  represent;  and  to  recov- 
er damages  for  any  injuries  done  to  the  prop- 
erty or  rights  of  such  officers  or  of  the  bodies 
represented  by  them."  2  R.  S.,  478,  sec.  92. 

These  provisions  do  not  in  any  manner  con- 
fer or  recognize  any  power  in  the  electors  of  a 
town,  in  town-meeting  or  otherwise,  to  invest 
any  officers  of  a  town  with  the  capacity  to  sue 
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in  their  own  name,  or  in  their  own  name  with 
the  addition  of  their  name  of  office,  to  enforce 
any  liability  or  any  duty  enjoined  by  law  to 
such  town,  or  to  take  any  proceedings  in  their 
name  in  law  or  equity  to  settle  any  controver- 
sy or  cause  of  action  which  may  exist  between 
any  towns  or  between  any  town  and  an  indi- 
vidual or  corporation;  and  no  officer  of  a  town 
can  sustain  such  suit  or  proceeding  unless  au- 
thorized by  law;  and  where  no  officer  is  spe- 
cially authorized  to  sue,  the  suit  or  proceeding 
must  be  brought  by  the  town  in  its  name. 

It  will  be  perceived  by  the  statutory  provis- 
ions referred  to,  that  the  Legislature  has  made 
it  I  he  official  duty  of  the  supervisor  to  act  as  the 
agent  of  his  town  in  the  defense  of  all  suits 
brought  against  the  town,  under  the  direction 
of  the  electors  of  the  town  to  be  given  in  town- 
meeting;  and  to  sue  for  and  recover  certain  pen- 
alties and  forfeitures  in  the  name  of  his  town 
or  otherwise,  and  to  enforce  by  suit  certain  con- 
tracts made  with  him  or  his  predecessor,  etc. ; 
but  has  not  provided  any  agent  to  act  for  a 
town  in  the  prosecution  of  any  other  suit  in 
its  name,  although  it  has  declared  that  "The 
electors  of  each  town  at  their  annual  town- 
meeting  shall  have  power  to  direct  the  institu- 
tion of  suits  in  all  controversies,  between  such 
town  and  corporations,  individuals  or  other 
towns."  In  the  absence,  however,  of  a  partic- 
ular provision,  I  entertain  no  doubt  but  that 
the  town-meeting,  in  the  exercise  of  its  power 
to  direct  suits,  may,  by  resolution,  appoint  a 
suitable  agent,  and  authorize  the  employment 
of  attorney  and  counsel  to  conduct  such  pros- 
ecution as  it  may  determine  to  institute;  but 
then  the  suit  must  be  in  the  name  of  the  town, 
and  not  in  that  of  the  agent  appointed  to  con- 
5 1 5*]  duct  it.  *The  powers  of  the  electors 
of  towns  to  bind  the  town  are  conferred  by 
statute,  and  are  limited  to  such  acts  as  are  pre- 
scribed by  law;  and  if  the  town-meeting  of 
Guilford  assumed  to  authorize  the  plaintiffs, 
as  Commissioners  of  Highways,  to  sue  the 
Turnpike  Company,  it  clearly  exceeded  the 
power  with  which  the  law  invested  it.  Its  res- 
olution to  that  effect  is,  therefore,  merely  void 
and,  consequently,  the  town  is  not  bound  to 
the  performance  of  any  contract,  express  or 
implied,  which  if  legal  might  result  from  it,  to 
indemnify  the  plaintiffs  for  their  costs  and  ex- 
penses incurred  by  bringing  that  suit.  Al- 
though the  plaintiffs  do  not  assume  to  derive 
their  right  to  institute  the  suit  from  any  pow- 
er inherent  in  their  office,  but  from  the  reso- 
lution of  the  town-meeting,  I  have  still  thought 
it  material  to  show  that  this  class  of  officers 
are  not  clothed  with  any  such  authority.  The 

feneral  duties  of  these  officers  are  prescribed 
y  several  provisions  of  the  Revised  Statutes. 
1'R.  S.,  500-526;  2  Id.,  473,  474.  Among  other 
directions  it  is  made  their  duty  to  recover  and 
apply  certain  penalties  and  forfeitures,  and  to 
bring  suits  upon  certain  contracts  made  with 
them  or  their  predecessors  in  their  official 
character,  and  to  enforce  certain  liabilities  or 
duties  enjoined  by  law  to  be  performed  to 
such  officers  or  the  body  which  they  represent; 
but  it  is  very  clear  that  no  authority  is  by  these 
provisions  vested  in  Commissioners  of  High- 
ways to  bring  nn  action  for  such  a  cause  as 
that  which  formed  the  subject  of  the  suit 
against  the  Turnpike  Company. 

878 


I  am  aware  that  it  has  been  held  that  at  com- 
mon law  "All  public  officers,  though  not  ex- 
pressly authorized  by  statute,  have  a  capacity 
to  sue  commensurate  with  their  public  trusts 
and  duties."  Supervisor  of  Oalway  v.  Stimsont 
4  Hill,  186,  and  cases  cited;  Dentonv.  Jackson, 
2  Johns.  Ch.,  320;  Jackson  v.  Hartwell,8  Johns., 
422.  But  this  is  only  intended  to  affirm  that 
there  is  an  implied  power  or  authority  in  such 
officers  to  take  all  legal  measures,  in  their  offi- 
cial character,  which  may  be  requisite  to  ena- 
ble them  to  execute  the  trust  or  discharge  the 
duty  imposed  on  them  by  law,  where  there  is 
no  statute  prescribing  the  means  by  which 
such  trust  shall  be  executed  or  duty  discharged. 
I  do  not  see  that  this  doctrine,  conceding  its 
Correctness,  can  be  applied  so  as  to  aid  [*5 1 B 
the  plaintiffs  in  this  cause.  The  supposed 
claim  of  the  Town  of  Guilford,  for  which  the 
plaintiffs  prosecuted  the  suit  against  the  Turn- 
pike Company,  was  not  of  that  description 
which  the  Commissioners  of  Highways,  in 
their  official  character,  were  required  by  law 
to  vindicate.  The  conclusions  at  which  1  have 
arrived  render  it  unnecessary  to  examine  other 
objections  which  have  been  made  to  the  re- 
port; for,  if  lam  correct  in  these,  the  suit  can- 
not be  sustained.  The  report  must,  therefore,, 
be  set  aside. 

Ordered^accordingly . 

Cited  in-11  N.  Y..  390  :  68  N.  Y..  27 :  23  Am.  Rep., 
147  ;  4  Hun,  95 ;  18  Barb..  641 ;  3  T.  &  C.,  434,  435 ;  6  T. 
&  C.,  376 ;  9  How.  Pr.,  85 ;  3  Sandf .,  272. 
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JONES  ET  AL.  Executors  of  MASON. 

Lease  —  Condition  an  to  Becoming  Void  —  Default 
Renders  Lease  Only  Voidable  —  How  Forfeit- 
ure Waived  —  Bond  with  Surety  —  To  Be  For- 
feited for  Non-Payment  of  Rent  —  Liquidated 
Damages. 

A  condition  in  a  lease  for  years,  that  upon  the 
neglect  of  the  lessee  to  pay  rent,  or  upon  any  other 
failure  to  perform  on  his  part,  the  lease  shall  cease 
and  determine,  or  become  null  and  void,  does  not 
render  the  lease  absojutely  void  upon  a  default  in 
performing1  the  condition,  but  voidable  only,  at  the 
election  of  the  lessor  ;  if  he  elect  to  waive  the  for- 
feiture, the  lessee  is  bound  as  though  no  breach  of 
the  condition  had  occurred. 

The  rule  is  the  same  in  respect  to  conditions  In 
leases  for  lives.  Per  Bronson,  Ch.  J. 

The  principle  is  equally  applicable  where  there  Is 
a  surety  bound  with  the  lessee  for  the  performance 
of  the  covenants  on  his  part. 

The  plaintiffs'  testator  leased  certain  premises  to 
B.  for  a  term  of  years,  at  a  rent  of  $3.300  per  an- 
num, payable  quarterly,  the  rent  to  be  secured  by 
the  bond  of  the  lessee  with  a  sufficient  surety  in  the 
sum  of  $3,300,  with  a  condition  that  the  lease  should 
cease  and  determine  if  the  rent  should  be  in  arrear 
for  thirty  days  after  any  day  of  payment;  that 
upon  such  failure  to  pay  rent,  the  bond  should  be 
forfeited,  and  the  amount  of  $3,300  should  be  paid, 
and  be  considered  liquidated  damages  for  the  non- 
performance.  A  bond  was  executed,  in  compliance 
with  the  conditions  of  the  lease,  with  the  defendant 
as  surety,  conditioned  that  R.  should  pay  the  rent 
reserved  during  the  continuance  of  the  lease.  Rent 
being  in  arrear,  the  lessor  prosecuted  the  bond,  as- 
signing breaches  for  the  non-payment  of  rent  ac- 
cruing prior  to  the  commencement  of  the  suit,  and 
recovered  judgment.  On  scire  facias  on  this  judg- 
ment setting  forth  these  facts  and  assigning  further 
breaches  for  the  non-payment  of  rent  falling  due 
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subsequent  to  the  former  suit,  to  which  the  defend- 
ant demurred ;  held,  that  the  lessor  having  elected 
to  waive  the  forfeiture  by  suing  for  the  rent,  the 
defendant  could  not  set  it  up.  and  that  the  plaintiffs 
were  entitled  to  judgment. 

517*]  *It  seems  that  if  the  lessor  had  claimed  the 
forfeiture  and  brought  ejectment  for  the  first  de- 
fault, he  might  in  a  suit  on  the  bond  have  recov- 
ered the  amount  stated  as  liquidated  damages.  Per 
Bronson,  C7i.  J- 

Citations— 3  Co.,  64;  1  Saund.,  287  b,  c,  n.  16; 
Plowd.,  131;  1  Conn.,  79;  Co.  Litt.,  215,  a;  Ad.  Ej., 
196, 197.  ed.  1840 ;  6  Maule  &  S.,  121 ;  6  Barn.  &  C.,  519 ; 
4  B.  &  Aid.,  401 ;  2  Chit.,  247 ;  19  Wend.,  207. 

ERROR  to  the  Superior  Court  of  the  City  of 
N.  Y.  Scire  facias  in  the  court  below  by 
Jones  and  others,  executors  of  John  Mason, 
against  Redmond  and  Clark.  The  suggestion 
of  the  writ  was  that  in  October  Term,  1842, 
the  plaintiffs,  as  executors  of  Mason,  recov- 
ered* a  judgment  in  the  Superior  Court  against 
Redmond  and  Clark  for  $3,300  of  debt,  be- 
sides costs.  The  judgment  was  recovered  on 
the  bond  of  the  defendants,  Redmond  and 
Clark,  to  Mason,  dated  January  25,  1«33,  in 
the  sum  of  $3,300,  with  a  recital  that  Mason 
had  made  a  lease  of  certain  premises  to  Red- 
-  mond  for  the  term  of  ten  years  from  the  first 
day  of  May  then  next,  at  the  yearly  rent  of 
$3.300,  payable  quarterly,  on  condition  of  the 
punctual  payment  of  the  rent  to  be  secured  by 
the  bond  of  Redmond,  in  the  sum  of  $3,300, 
with  a  competent  person  as  security;  and  it 
was  by  the  lease  covenanted  and  agreed  that 
in  case  the  rent  due  on  any  quarter  day  should 
remain  unpaid  for  the  space  of  thirty  days, 
"that  then  and  in  that  case  the  said  lease  should 
cease  and  determine,  and  the  said  bond  for 
$3,300  should  be  forfeited,  and  the  amount  of 
the  said  bond  should  be  forthwith  paid  to  the 
said  John  Mason,  and  should  be  considered  as 
liquidated  damages  for  the  non-performance 
of  the  said  lease;  and  it  was  understood  and 
agreed  by  the  parties  to  the  bond  that  the  same 
was  given  in  compliance  with  the  conditions 
of  the  lease.  After  this  recital,  the  condition 
of  the  bond  was  that  Redmond  should  pay  the 
rent  reserved  during  the  continuance  of  the 
lease.  The  writ  of  seire  facia*  further  sug- 
gested that  the  action  in  which  the  judgment 
was  recovered  was  commenced  June  23,  1842, 
and  that  the  action  was  brought  for  breaches 
occurring  prior  to  that  day.  The  plaintiffs 
then  assigned  breaches  for  the  non-payment  of 
two  quarters'  rent,  falling  due  subsequent  to 
the  commencement  of  the  original  action,  to 
wit:  on  August  1.  and  November  1,  1842.  Red- 
mond suffered  judgment  on  the  scire  facias  to 
pan  by  default.  Clark  demurred,  and  the 


ment  is  a  bar  to  this  proceeding.  They  can- 
not split  up  an  entire  sum  or  demand,  and  re- 
cover in  several  actions.  19  Wend.,  207. 

Mr.  E.  Sandford,  contra,  cited  17  Wend., 
447;  22  Id.,  201;  3  Moore  &  P..  587,  425;  6 
Barn.  &  C.,  216;  6  Bing.,  141;  5  Bing.  N.  C., 
390;  Chit.  Cont.,  864,  n.  b;  Hurlstone,  Bonds, 
31. 

By  the  Court,  Bronson,  Ch.  J.  Where 
there  is  a  condition  in  a  lease  that  upon  the 
neglect  of  the  tenant  to  pay  rent,  or  for  some 
other  default  or  improper  conduct  on  his  part, 
the  lease  shall  cease  and  determine,  or  shall 
become  null  and  void,  the  neglect  to  pay  rent, 
or  the  like,  does  not  render  the  lease  absolute- 
ly void.  It  is  void  as  to  the  estate  and  interest 
of  the  lessee,  who  has  done  the  wrong.  But 
as  to  the  lessor,  the  lease  is  voidable  only.  He 
may  dispense  with  the  forfeiture,  and  affirm 
the  continuance  of  the  lease.  A  distinction  in 
relation  to  the  effect  of  the  forfeiture  was 
formerly  taken  between  leases  for  lives  and 
those  for  terms  of  years.  In  the  latter  case  it 
was  said  that  on  breach  of  the  condition  the 
lease  absolutely  determined,  and  could  not  be 
again  set  up  by  the  acceptance  of  rent,  or  any 
other  act  on  the  part  of  the  lessor.  Pennant's 
case,  3  Co.,  64;  1  Saund.,  287  b,  c,  n.  16;  and 
see,  Browning  v.  Button,  Plowd.,  131;  Chalker 
v.  Chalker,  1  Conn.,  79;  Co.  *Litt.,  215  [*519 
a;  Adams,  Ej.,  196,  197,  ed.  of  1840.  But  this 
doctrine  no  longer  prevails.  It  is  now  held 
in  relation  to  leases  for  years,  as  well  as  those 
for  life,  that  the  happening  of  the  cause  of 
forfeiture  only  renders  the  lease  void  as  to  the 
lessee.  It  may  be  affirmed  by  the  lessor;  and 
then  the  rights  and  obligations  of  both  parties 
will  continue  without  regard  to  the  forfeiture. 
Redev.  Farr,  6  Maule  &  S.,  121;  Arnsby  v. 
Woodward,  6  Barn.  &  C.,  519;  Doe  v.  Bancks, 
4  Barn.  &  Aid.,  401;  Reid  v.  Parsons,  2  Chit., 
247(a).  It  is  a  far-reaching  principle  of  the 
common  law  that  a  party  shall  not  be  allowed 
to  take  advantage  of  his  own  wrong;  and  courts 
will  not  so  construe  the  contract  as  to  enable 
the  lessee  to  put  an  end  to  it  at  pleasure,  by 
his  own  improper  conduct.  And  it  makes  no 
difference  that  the  defendant  here  is  the  surety 
of  the  lessee.  Reid  v.  Parsonn,  2  Chit.,  247. 
A  surety,  like  a  principal  debtor,  must  answer 
according  to  the  legal  interpretation  of  his  con- 
tract. 

On  the  first  default  for  thirty  days  in  pay- 
ing rent,  the  lessor  might  have  elected  to  con- 
sider the  lease  at  an  end,  and  have  brought 
ejectment  to  recover  possession.  And  in  that 
case  he  would  probably  have  been  entitled  to 


court  below  gave  judgment  for  the  plaintiffs,  i  ,he  who,e  8um  of  33  300  mentioned  in  the 
5 18*]  A  writ  of  inquiry  *of  damages  on  the  bond  as  ..]jqu{(iated  damages."  Had  he  made 
breaches  newly  assigned  was  issued  and  ex-  8Uch  clection(  and  then  sued  for  a  less  sum 
ecuted;  and  judgment  was  rendered  that  the  |  than  he  Wftg  cntitic(j  to  recOver  on  the  bond, 
plaintiffs  have  execution  of  the  damages  as  the  j,uigmcnt  woui<]  i,ave  been  a  bar  to  any 


sessed,  with  costs.     Clark  brings  error. 

Mr.  J.  W.  Gerard,  for  plaintiff  in  error. 


further  remedy.     He  could  not  split  up  one 
entire  demand,  and  maintain  a  second  suit,  or 

On  the  first  default  for  thirty  days  in  paying  su.rgestjon  for  a  portion  of  it.  Bendcrnagbv. 
rent,  the  lease  became  absolutely  void,  and  the  ,  Uoe]u  19  Wend.  207.  But  the  lessor  elected 
plaintiffs  were  entitled  to  recover  the  whole  .  to  Wftive  tbc  forfeiturer  ami  affirmed  the  con- 
amount  of  the  bond.  $8,800,  as  liquidated  dam-  tiHuance  of  the  lease.  He  sued  for  nothing 
ages.  1  Saund.,  287  c,  n.  16;  Adamshj  2<0.  more  than  thc  rent  in  arrcar;  and  the  lessee 
171;  1  Bing.,  802;  Chit.  Cont.,  863,  867,  868;  17  | 

Wend..  447;  4  Id.,  468;  13  Id.,  587.  Although    D^!S^^%^?iedbvSidll°nISS^fiMft?I 
the  plaintiffs  may  not  have  recovered  the  whole    {,cU^  for  th(.  Bttlo  ,,r  ,„,„,  j^  ('MnHt.id  v.  Wt-stcott. 
sum  of  $3,300  in  the  original  action,  that  judg-  i  5  Cow.,  270,  and  n.  a  to  that  case. 
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continued  to  enjoy  the  property.  As  the  lease 
has  never  ceased  or  determined,  the  title  to 
52O*J  "liquidated  damages"  *has  never  arisen, 
and  nothing  was  lost  by  omitting  to  claim 
them  in  the  original  action. 

As  the  lease  was  not  terminated  by  the  first 
default,  the  right  to  recover  the  subsequently 
accruing  rent  cannot  be  questioned. 

Judgment  affirmed. 

Cited  in— 10  N.  Y.,  442;  55  N.  Y.,  511 ;  14  Am.  Rep., 
908  ;  87  N.  Y.,  406 ;  1  Abb.  App.  Dec.,  320  :  5  Barb., 
356 ;  10  Barb..  376 ;  12  Barb.,  445 :  16  How.  Pr.,  453 ;  10 
Abb.  N.  S.,  172;  14  Abb.  N.  S.,  272 ;  48  Super.,  125 ;  4 
Ben.,  51 ;  38  Cal.,  251 :  20  Ind.,  436 ;  40  Mo.,  481 ;  40 
Am.  Hep.,  297 ;  77  Ind.,  208. 


GILLETT,  Receiver  of  the  ST.  LAWRENCE 
BANK, 

v. 

CAMPBELL. 

Assignment  of  Mortgage —  Want  of  Consideration 
— Objection  Not  Taken  at  Trial — Seal — As- 
sociation under  General  Banking  Law — Pow- 
ers of  Officers — Statute  as  to  Assignment  by 
Moneyed  Corporations. 

Where  the  holder  of  a  mortgage  assigned  it  to  a 
third  party,  and  afterwards  received  from  the  mort- 
gagor his  promissory  note  for  interest  in  arrear  on 
that  security ;  held,  that  the  note  was  void  for  want 
of  a  consideration. 

It  was  for  the  party  prosecuting  the  note  to  show, 
if  the  fact  existed,  that  the  amount  of  it  had  been 
applied  on  the  mortgage  debt.  Per  Bronson,  Ch.  J. 

The  objection  that  an  instrument  given  in  evidence 
at  the  circuit  was  without  seal,  in  a  case  where  a 
seal  is  essential  to  its  validity,  must  appear  to  have 
been  taken  at  the  trial ;  otherwise,  it  will  not  be  re- 
garded upon  the  argument  of  a  bill  of  exceptions. 

An  assignment  of  a  mortgage  by  an  individual  or 
a  corporation  without  seal  is  a  valid  transfer  of  the 
mortgage  debt.  Per  Bronson,  Ch.  J. 

A  banking  corporation  may  make  a  valid  transfer 
of  a  security  held  by  it  to  secure  a  debt  owing  by 
such  corporation. 

An  instrument  purporting  to  be  an  assignment  of 
a  mortgage  by  an  association  under  the  general 
Banking  Law,  signed  by  its  president  and  cashier, 
carries  with  it  presumptive  evidence  that  it  was  au- 
thorized by  the  association,  and  no  by-law  respect- 
ing the  authority  of  those  officers  need  be  proved. 

An  assignment  by  a  banking  association  of  a  se- 
curity held  by  it  ef  the  value  of  over  $1,000,  is  not 
within  the  provision  of  the  Revised  Statutes,  1 R.  S., 
591,  sec.  8,  forbidding  such  assignment  by  a  mon- 
eyed corporation  without  a  resolution  of  its  Board 
of  Directors. 

Such  association  is  not  required  to  have  a  Board 
of  Directors,  but  may  conduct  its  business  (except 
the  signing  of  contracts)  by  such  officers  and  agents 
as  it  may  choose  to  appoint.(a)  Per  Bronson,  Ch.  J. 

Citations— 11  Johns.,  534 :  Laws,  1838,  p.  250,  sec.  21 ; 
1  R.  S.,  591,  sec.  8  ;  599,  sec.  53 ;  6  Hill,  370. 

A8SUMPSIT  tried  before  Willard,  C.  Judge, 
at  the  St.  Lawrence  Circuit,  in  February, 
1844.     The  plaintiff  gave  in  evidence  the  de- 
fendant's promissory  note,  as  follows: 

521*]  *"$140.  October  15,  1841. 

I  promise  to  pay  the  St.  Lawrence  Bank  or 
order,  one  hundred  and  forty  dollars,  three 
months  after  date  with  interest  (interest  on  my 
mortgage  to  said  Bank  for  stock  from  15th 
October,  1840,  to  this  date). 

JAMES  CAMPBELL." 

(a)  No  objection  was  taken  in  this  case  that  bank- 
ing associations  were  not  legal  institutions. 
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The  defendant  had  given  such  a  mortgage 
to  the  Bank.  For  the  purpose  of  proving  that 
there  was  no  consideration  for  the  note,  the  de- 
fendant proved  that  the  Bank  had  assigned 
this  with  other  bonds  and  mortgages  to  the 
Canal  Bank  of  Albany,  before  the  note  was 
made,  to  wit:  on  the  81st  of  March,  1841.  The 
assignment  was  executed  by  the  president  and 
cashier  of  the  Bank,  which  was  an  association 
under  the  general  Banking  Law.  The  plaint- 
iff objected  to  receiving  the  assignment  in  evi- 
dence, on  the  ground  that  no  authority  to  the 
president  and  cashier  to  make  the  assignment 
was  shown,  either  by  the  by-laws  of  the  Com- 
pany or  a  resolution  of  the  Board  of  Directors. 
It  was  admitted  that  there  were  no  by-laws  of 
the  Company  in  relation  to  the  assignment  of 
such  assets.  The  judge  overruled  the  objec- 
tion, and  received  the  evidence.  The  plaintiff 
was  thereupon  nonsuited,  on  the  ground  that 
there  was  no  consideration  for  the  note.  He 
now  moves  for  a  new  trial  on  a  bill  of  excep- 
tions. 

Mr.  J.  Edwards,  for  plaintiff.  There  was 
no  valid  assignment  of  the  mortgage,  because 
no  authority  to  the  president  and  cashier  was 
shown  to  make  it.  The  powers  of  the  Com- 
pany are  vested  in  the  association,  and  not  in 
its  officers.  Stat.,  1838,  p.  249,  sec.  18.  2.  It 
does  not  appear  that  there  was  any  seal  to  the 
assignment,  and  a  corporation  can  only  con- 
vey real  estate  by  deed  under  seal.  Ang.  & 
Ames,  Corp.,  150, 159,  280.  3.  As  the  assign- 
ment included  effects  of  the  Bank  exceeding 
in  value  $1,000,  it  was  necessary  to  show  a  reso- 
lution of  the  Board  of  Directors.  1  R.  S.,  591. 
sec.  8.  4.  It  was  for  the  defendant  to  show 
that  the  note  had  not  been  indorsed  or  applied 
on  the  mortgage. 

*Mr.  C.  G.  Myers,  for  defendant,  [*522 
cited  Matter  of  TJie  Bank  of  Danmille,  6  Hill, 
370  ;  1  R.  S.,  593,  sec.  20;  Stat.,  1838,  p.  251, 
sees.  26,  27;  Id.,  1841,  p.  364,  sec.  1;  Idem,  p. 
365,  sees.  1,  5. 

By  the  Court,  Bronson,  Ch.  J.  Assuming 
the  mortgage  to  have  been  duly  assigned,  the 
defendant  fully  made  out  his  case.  It  was 
enough  for  him  to  show  that  the  Bank  took 
the  note  on  account  of  a  debt  which  it  did  not 
own,  but  which  belonged  to  another.  It  was 
for  the  plaintiff  to  show,  if  he  could,  that  the 
amount  of  the  note  had  been  applied  on  the 
mortgage  debt.  Until  that  was  done,  and  as 
the  proof  stood,  there  was  no  consideration  for 
the  note.  Indeed,  the  taking  of  the  note  after 
having  parted  with  the  mortgage,  unless  the 
matter  can  be  explained,  was  nothing  less  than 
a  downright  fraud  upon  the  defendant. 

The  want  of  a  seal  was  not  mentioned  on 
the  trial;  and,  for  aught  we  can  see,  the  objec- 
tion taken  here  may  spring  out  of  a  casual 
omission  to  affix  the  sign  for  a  seal  in  copying 
the  assignment  into  the  bill  of  exceptions.  But 
if,  in  truth,  there  was  no  seal  to  this  assign- 
ment, the  defendant,  had  the  objection  been 
taken  on  the  trial, might  have  produced  another 
— a  sealed  assignment.  A  party  cannot  succeed 
here  upon  an  objection  which  might  have  been 
obviated  if  made  at  the  proper  time.  And 
finally,  the  instrument  without  a  seal,  though 
not  sufficient  to  convey  a  fee  in  lands,  was  a 
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good  assignment  of  the  mortgage  debt.  Run- 
yan  v.  Mersereau,  11  Johns.,  534.  Corpora- 
tions, like  individuals,  may  appoint  agents, 
and  make  most  of  the  contracts  which  fall 
within  the  scope  of  their  general  powers,  with- 
out the  use  of  a  seal.  The  rule  was  once  oth- 
erwise ;  but  that  day  has  gone  by. 

The  assignment  was  made  for  the  legitimate 
purpose  of  securing  a  de*bt  which  the  St.  Law- 
rence Bank  owned  to  the  Canal  Bank  of  Al- 
bany. It  was  an  act  within  the  powers  of  the 
Corporation,  and  not  out  of  the  usual  course 
of  business.  By  the  charter  of  this  class  of 
banks  the  president  and  cashier  are  to  sign  all 
contracts  made  by  the  association.  Stat.,  1838, 
p.  250,  sec.  21.  The  authority  of  those  officers 
523*]  to  sign  is  not  delegated  *bythe  Corpo- 
ration. It  is  conferred  by  the  statute.  Of 
course  it  could  not  be  necessary  to  show  any 
by-law  or  resolution  of  the  Corporation  con- 
ferring the  power.  And  although  the  statute 
does  not  provide  that  the  president  and  cash- 
ier shall  make  contracts,  yet  having  directed 
that  they  shall  sign  the  contracts  of  the  asso- 
ciation, their  official  signatures  furnish  pre- 
sumptive, if  not  conclusive  evidence,  that  the 
contract  was  made  by  the  association.  This  is 
as  clearly  so  in  relation  to  a  lawful  assignment, 
as  it  is  in  relation  to  the  circulating  notes  which 
the  Bank  is  authorized  to  issue. 

A  single  question  remains.  The  Statute  "to 
Prevent  the  Insolvency  of  Moneyed  Corpora- 
tions" provides  that  "No  conveyance,  assign- 
ment or  transfer  not  authorized  by  a  previous 
resolution  of  its  Board  of  Directors,  shall  be 
made  by  any  such  corporation  of  any  of  its 
real  estate,  or  of  any  of  its  effects,  exceeding  the 
value  of  one  thousand  dollars."  1  R.  S.,  591, 
sec.  8.  Although  the  St.  Lawrence  Bank  is  a 
"  moneyed  corporation,"  the  charter  does  not 
provide  for  a  "  Board  of  Directors,"  nor  for 
any  other  Board  or  description  of  officers  who 
are  to  have  the  direction  or  management  of  the 
affairs  of  the  Corporation.  See,  1  R.  S.,  599, 
sec.  53.  The  president  and  cashier  are  to  sign 
contracts.  Charter,  sec.  21.  But  as  to  every- 
thing else,  the  business  is  to  be  conducted  by 
such  officers  and  agents  as  the  Association  may 
choose  to  appoint.  Sec.  18.  The  whole  power 
may  be  vested  in  a  single  officer  or  agent,  if 
such  be  the  will  of  the  Corporation.'  Now  al- 
though this  Association  may  have  voluntarily 
committed  the  management  of  its  affairs  to  a 
Board  of  Directors,  I  am  of  opinion  that  the 
statute  in  question  does  not  apply.  It  only 
extends  to  such  moneyed  corporations  as  are 
by  their  charters  subject  to  the  management 
of  a  Board  of  Directors,  trustees,  or  other  of- 
ficers. See,  Matter  of  The  Bank  of  DansviUe,  6 
Hill,  370.  We  think  the  case  was  properly 
disposed  of  at  the  circuit. 

New  trial  denied. 

Objection— Unless  taken  at  trial,  not  available  on 
appeal.  Cited  in-3  N.  Y.,  248 ;  6  Barb.,  335 ;  20  Barb., 
163  :  30  Barb..  401. 

Moneyed  corporation— Assignment  l>u— Statue  to 
prevent  insolvency  of.  Criticised— 3  N.  Y.,  488;  16  N. 
V..  133;  17  N.  Y.,532. 

Cited  in-15N.  Y..  47;  5  Barb.,  187 ;  2  Sandf.,  188. 

Banking  association— Presumption  of  authority  in 
officers.  Cited  in-47  N.  Y.,  312:  12  Barb.,  200;  83 
Barb.,  339 : 1  Duer,  131. 

Alignment  of  mortgage— Security  for  interest  trfwi 
to  assignor,  presumed  void.  Cited  in— 3  Barb.,  229 :  43 
III.,  468. 
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CUNNINGHAM  &  HARRIS. 

Public  Nuisance — Indictment  for — Evidence — 
Sale  of  Slops  from  Brewery— Collection  of 
Teams  and  Obstruction  of  Streets—  What  Oc- 
cupation of  Street  Proper — Harmless  Ruling 
of  Court  no  Ground  for  New  Trial— Court 
Need  not  Determine  Abstract  Proposition  of 
Law —  Credibility  of  Witness—  Continued  Exist- 
ence of  Nuisance. 

The  defendants  being  proprietors  of  a  distillery  in 
the  City  of  Brooklyn,  were  in  the  habit  of  deliver- 
ing their  grains  remaining  after  distillation,  called 
slops,  to  those  who  came  for  them  by  passing  them 
through  pipes  to  the  public  street  opposite  their 
distillery,  where  they  were  received  into  casks 
standing  In  wagons  and  carte ;  and  the  teams  and 
carriages  of  the  purchasers  were  accustomed  to  col- 
lect there  In  great  numbers  to  receive  and  take 
away  the  article ;  and  in  consequence  of  their  re- 
maining there  to  await  their  turns,  and  of  the  strife 
among  the  drivers  for  priority,  and  of  their  disor- 
derly conduct,  the  street  was  obstructed  and  ren- 
dered inconvenient  to  those  passing  thereon ;  held, 
that  the  defendants  were  guilty  of  nuisance. 

The  consideration  that  the  teams  and  carriages 
were  not  owned  by  the  defendants,  or  under  their 
control,  does  not  excuse  them,  they  having  in  ef- 
fect, by  the  manner  of  conducting  their  business, 
invited  these  assemblages  at  the  point  where  the 
article  was  delivered. 

Proof  of  strife  and  collision  among  the  drivers, 
while  awaiting  their  turns,  is  competent  evidence 
towards  establishing  the  fact  of  obstruction. 

A  temporary  occupation  of  part  of  a  street  or  high- 
way by  persons  engaged  in  building,  or  In  receiving 
or  delivering  goods  from  stores  or  warehouses  or  the 
like,  is  allowed  from  the  necessity  of  the  case ;  but 
a  systematic  and  continued  encroachment  upon  a 
street,  though  for  the  purpose  of  carrying  on  a  law- 
ful business,  is  unjustifiable. 

Where  an  indictment  for  nuisance  charged  the 
defendants  with  causing  an  obstruction  in  a  public 
highway,  and  also  with  occasioning  the  atmosphere 
In  the  same  locality  to  be  infected  with  offensive 
smells,  by  means  of  their  business,  and  in  the  prog- 
ress of  the  trial  the  court  excluded  competent  evi- 
dence offered  by  the  defendants  to  repel  the  charge 
relating  to  the  alleged  smells,  and  the  defendants 
excepted,  but  before  the  cause  was  submitted  to  the 
jury  the  public  prosecutor  abandoned  everything 
charged  in  the  indictment  except  the  alleged  ob- 
struction to  the  highway :  held,  that  the  defendants 
were  not  entitled  to  a  new  trial  on  account  of  the 
erroneous  ruling  of  the  court,  as.  under  the  circum- 
stances, they  could  not  have  been  injured  thereby. 

It  is  not  the  duty  of  a  court  in  conducting  a  trial 
to  determine  abstract  propositions  submitted  by 
counsel,  e.  g.,  whether  certain  testimony  which  bad 
been  given  bore  upon  the  issue  or  only  upon  the 
credit  of  witnesses,  it  is  enough  if  the  court  respond 
to  all  objections  to  testimony  taken  by  either  party 
and  give  the  proper  instructions  to  the  Jury. 

That  a  witness  for  the  prosecution  in  a  criminal 
case  has  contributed  funds  to  carry  it  on,  goes  only 
to  his  credibility. 

A  party  cannot  defend  an  indictment  for  nui- 
sance by  showing  its  continued  existence  for  such  a 
length  of  time  as  would  establish  a  prescription 
against  individuals. 

Citations-1  Serg.  &  R.,  219 ;  6  East,  427 ;  6  Carr.  & 
P.,  636;  3  Camp..  230;  3  B.  &  Adol.,  184:  1  Russ.  Cr., 
3d  Am.  od..  '->»•>.  n.  B:  2  Hill.  205;  3  Hill.  214;  Cow. 
&  H.  Notes  to  1  Phil.  Ev..  787.  788;  9  Wend.,  315;  7 
East,  199 ;  Roscoe,  Cr.  Ev.,  739.  740. 

TNDICTMENT  for  nuisance.  The  defend- 
JL  ants  were  tried  and  convicted  in  the  Gen- 
eral Sessions  of  Kings  Co.,  in  June,  1844,  of  a 
•nuisance  in  obstructing  a  highway  [*525 
called  Front  St.  in  the  City  of  Brooklyn.  The 
indictment  charged  that  the  defendants,  May 
1,  1848,  and  on  divers  other  days,  etc.,  at,  etc., 
kept  and  maintained  a  distillery  for  manufact- 
uring ardent  spirits,  and  in  so  doing  made 
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large  quantities  of  swill  and  slops,  and  unlaw- 
fully and  willfully  caused  and  permitted  div- 
ers carts,  etc.,  with  teams,  to  remain  in  Front 
St.,  which  Is  averred  to  be  a  public  street  and 
highway,  near  the  distillery  of  the  defendants 
for  the  purpose  of  receiving  the  slops,  etc. ;  and 
that  said  street  is  and  was,  during,  etc.,  used 
for  the  people  of  the  State  with  their  horses, 
carriages,  etc.,  to  ride,  drive,  walk,  etc.;  and 
that  the  defendants,  on,  etc.,  at,  etc.,  in  deliv- 
ering the  said  slops,  etc.,  into  the  said  car- 
riages, etc.,  did  unlawfully  and  willfully  make 
great  quantities  of  offensive  filth  in  and  upon 
the  said  public  street,  etc.;  and  did  unlawful- 
ly and  willfully  cause  offensive  smells  and 
stenches  arising  from  the  slops,  and  from  the 
horses,  etc.,  used  in  the  carriages,  to  issue,  im- 
pregnating the  air  and  rendering  the  same  un- 
comfortable; and  did  unlawfully,  etc.,  cause, 
permit  and  suffer  the  carriages  and  the  horses, 
etc.,  to  be,  remain  and  continue  in  and  upon 
the  said  street,  etc.,  to  wit :  for  six  hours  on 
each  of  the  said  days,  whereby  the  common 
highway  aforesaid  then  and  on  the  said  other 
days,  etc.,  was  obstructed,  straitened,  filthy, 
etc.,  so  that  the  people,  etc.,  could  not  pass, 
repass,  etc.,  as  they  ought  and  were  wont,  etc. 

On  the  trial,  the  prosecution  proved  that 
the  defendants  had  owned  and  occupied  a  dis- 
tillery on  Front  St.  in  Brooklyn,  as  charged  in 
the  indictment;  that  they  were  constantly  sell- 
ing and  delivering  the  grains  remaining  after 
distillation,  called  swill  or  slops,  to  their  cus- 
tomers from  their  distillery.  On  the  defend- 
ants' premises  there  were  vats  or  reservoirs, 
and  running  from  them  several  twelve  inch 
pipes,  extending  over  the  sidewalk  sufficiently 
high  for  persons  to  walk  under  them,  into  the 
street,  about  two  feet  beyond  the  curb  stone. 
Persons  wishing  to  take  away  the  slops,  came 
with  their  carts  and  wagons,  and  driving  un- 
der the  ends  of  these  pipes,  received  their 
loading,  which  was  let  off  by  means  of  faucets 
in  the  ends  of  the  pipes,  thus  conducting  the 
contents  of  the  vats  into  tubs  or  hogsheads 
standing  in  the  carts  or  wagons  brought  to 
526*]  take  it  away.  The  *teams  and  vehi- 
cles, of  which  considerable  numbers  were  gen- 
erally waiting  to  be  served,  were  formed  into 
lines  on  each  side  of  the  street,  frequently  oc- 
cupying its  center;  they  were  driven  to  the 
place  where  the  slops  were  discharged,  and 
were  loaded  and  driven  off  as  their  turns  came 
according  to  the  order  in  which  they  stood. 
A  collection  of  teams,  of  carts  and  wagons, 
was  thus  accumulated  at  that  point  in  the 
street,  to  such  an  extent  that  it  was  frequently 
blocked  up  from  an  early  hour  in  the  morn- 
ing until  late  in  the  evening,  so  that  persons 
wishing  to  pass  through  the  street  were  pre- 
vented from  doing  so.  The  persons  having 
charge  of  the  teams  were  in  the  habit  of  using 
coarse  and  obscene  language,  of  racing,  crowd- 
ing and  sometimes  fighting  for  their  places  and 
to  obtain  precedence  in  getting  to  the  spot 
where  the  commodity  was  delivered;  and  a 
greater  amount  of  filth  was  accumulated  there 
than  at  other  places  in  the  street,  and  it  was 
kept  wet  and  the  gutters  filled  up  by  the  over- 
flowing of  the  vessels  into  which  it  was  poured 
in  the  course  of  delivery. 

In  the  course  of  the  trial  the  prosecution  was 
permitted,  notwithstanding  an  objection  inter- 

882 


posed  by  the  defendants, to  prove  that  frequent 
collisions  occurred  between  the  drivers,  in  their 
strife  for  priority  in  getting  their  loads,  and 
that  persons  passing  were  sometimes  hindered 
on  these  occasions. 

After  the  prosecutor  had  shown  that  the  filth, 
hot  slops  and  steam  arising  at  this  part  of  the 
street  was  productivejof  offensive  stenches,  he 
was  suffered,  against  an  objection  by  the  de- 
fendants, to  give  evidence  tending  to  prove 
that  the  value  of  real  estate  in  the  vicinity  had 
not  advanced,  as  it  had  in  other  parts  of  Brook- 
lyn, on  account  of  the  nuisance  before  men- 
tioned; and  then  the  defendants  offered  to  in- 
quire of  the  witnesses  what  the  causes  were 
which  retarded  the  advance  of  value  in  that 
locality,  and  to  prove  the  existence  and  situa- 
tion of  several  other  manufacturing  establish- 
ments in  the  City  of  Brooklyn,  viz. :  a  foundry, 
cotton,  white  lead  and  oil  factories  etc.,  and 
that  property  had  not  increased  in  value  in  the 
vicinity  of  these  establishments,  and  that  cer- 
tain property  in  other  parts  of  Brooklyn  had 
not  improved  in  value  since  1834,  and  that 
there  were  *several  manufactories  on  [*527 
Front  St.  which  occasioned  noxious  and  offen- 
sive smells;  but  the  evidence  so  offered  was- 
excluded  by  the  court  upon  an  objection  taken 
by  the  prosecution.  The  defendants'  counsel 
then  applied  to  the  court  to  determine  the  fol- 
lowing propositions:  Whether  the  inquiry  as- 
to  property  not  having  advanced  in  that  local- 
ity was  admitted  as  bearing  directly  upon  the 
issue,  or  only  to  affect  the  ci  edibility  of  wit- 
nesses; whether  the  evidence  given  on  that 
subject  was  received  to  establish  the  fact  that 
the  advance  of  property  had  been  actually  im- 
peded, or  whether  it  was  to  test  the  sincerity 
of  the  witnesses;  and  whether  the  evidence  on 
that  point  might  be  contradicted  by  the  de- 
fendants, and  whether  the  witness  could  be 
cross-examined  as  to  the  grounds  of  his  opin- 
ion and  the  accuracy  of  his  knowledge.  The 
court  declined  to  decide  these  propositions. 

A  witness  for  the  prosecution  having  sworn 
that  he  had  contributed  towards  a  fund  raised 
to  carry  on  the  prosecution,  the  defendants' 
counsel  moved  to  exclude  the  witness  and  ex- 
punge his  testimony;  but  the  motion  was  de- 
nied. It  appeared  that  there  were  several  fac- 
tories and  a  stable  in  the  vicinity  of  the  distil- 
lerv,  and  factories  having  been  erected  since 
1830. 

When  the  prosecution  rested,  the  district  at- 
torney abandoned  all  claim  to  convict  the  de- 
fendants on  account  of  any  of  the  matters- 
charged  in  the  indictment  except  for  obstruct- 
ing the  highway  called  Front  St.,  by  the  de- 
fendants' carrying  on  their  business  in  the  street 
instead  of  doing  it  on  their  own  premises. 

The  defendants  then  proved  that  the  first 
distillery  erected  on  the  premises  where  that  of 
the  defendants  now  stands  was  built  in  1810  ;. 
but  the  court,  upon  the  objection  of  the  prose- 
cutor, excluded  evidence  offered  by  the  de- 
fendants, that  the  present  distillery  was  built 
within  one  year  after  the  first  one  was  erected. 
They  then  offered  to  prove  that  still-slops  had 
been  delivered  from  that  place  continually  since 
the  last  mentioned  year,  and  that  the  mode  of 
delivering  the  same  practiced  for  the  last  few 
years  was  under  the  recommendation  of  the 
common  council  of  the  city,  and  was  much. 
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less  inconvenient  to  the  persons  engaged  in 
taking  it  away,  and  to  the  public  generally, 
than  the  mode  before  pursued,  which  was  for 
the  casks  to  be  unloaded  from  the  wagons, 
528*]  *and  rolled  upon  the  defendants'  prem- 
ises, filled  and  taken  back  and  again  placed  in 
the  wagons;  and  also  that  the  present  mode 
was  as  little  inconvenient  to  the  public  as  any 
that  could  be  adopted.  To  this  the  counsel  for 
the  prosecution  objected,  and  the  court  sus- 
tained the  objection  and  excluded  the  evidence. 

The  defendants'  counsel  offered  to  give  in 
evidence  the  ordinances  of  the  City  of  Brook- 
lyn in  relation  to  obstructions  in  the  streets; 
but  the  same  were  excluded  upon  an  objection 
on  the  part  of  the  prosecution. 

Several  witnesses  on  behalf  of  the  defend- 
ants testified  that  they  had  used  Front  St.  with 
teams,  etc.,  and  met  with  no  obstruction,  and 
that  the  business  carried  on  at  the  defendants' 
distillery  (tended  to  cleanse  the  street.  They 
also  proved  that  they  kept  a  man  to  preserve 
order  in  the  street  among  the  teams  and  carts, 
and  directed  that  each  person  coming  for  a 
load  should  take  his  regular  turn. 

At  the  close  of  the  testimony  the  defendants' 
counsel  insisted,  and  desired  the  court  to  charge, 
that  the  defendants'  business  at  the  place  where 
it  was  conducted  was  a  lawful  one,  and  that 
they  had  a  right  to  use  so  much  of  the  street 
as  was  necessary  to  deliver  the  article  referred 
to,  provided  they  used  reasonable  diligence 
and  dispatch ;  that  they  were  not  liable  for  the 
obstruction  caused  by  teams  and  carts,  unless 
they  were  the  owners  thereof,  or  had  the  con- 
trol or  direction  of  them,  or  sanctioned  the  ob- 
struction; that  should  it  appear  that  the  street 
had  been  crowded  by  the  defendants'  custom- 
ers coming  there  on  their  lawful  business,  and 
remaining  to  wait  for  their  loading  an  unrea- 
sonable time,  yet  the  defendants,  being  guilty 
of  no  unlawful  act,  were  not  liable,  though 
the  persons  so  resorting  there  might  be,  and 
that  a  distinction  favorable  to  the  defendants 
existed  between  such  a  case  as  this  and  one 
where  the  crowd  was  attracted  by  shows  or 
games;  that  the  law  did  not  regard  it  as  a  prob- 
able consequence  of  the  defendants'  invitation 
to  their  customers,  that  the  streets  would  be 
obstructed  by  their  resort  there,  or  presume 
that  the  obstruction  received  their  sanction, 
and  that  the  directions  and  efforts  of  the  de- 
fendants to  have  the  wagons  kept  out  of  the 
street  rebutted  any  such  presumption. 
529*]  *The  court  charged  the  jury,  that  as- 
suming the  defendants'  business  to  be  a  lawful 
one,  if,  by  their  neglect  or  inability  to  accomo- 
date  the  owners  of  the  vehicles  resorting  there 
for  the  still-slops,  they  compelled  them  to  stand 
in  the  street  awaiting  their  turns,  they  were 

fullty  of  the  obstruction  to  the  highway  there- 
y  occasioned;  that  the  defendants  were  bound 
to  accommodate  their  customers  resorting  there 
in  some  more  convenient  place  than  in  a  public 
street  in  the  city;  but  that  the  jury  must,  in 
order  to  convict  the  defendants,  arrive  at  the 
conclusion  that  the  teams  and  carriages  were 
there  by  the  sufferance  and  permission  of  the 
defendants,  and  that  they  must  determine 
whether  the  accumulation  of  teams  and  car- 
riages in  the  street  was  the  probable  conse- 
quence of  the  manner  in  which  the  defendants 
carried  on  their  business;  and  the  court  re- 
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fused  to  charge  otherwise  than  as  above  stated, 
upon  the  propositions  of  the  defendants'  coun- 
sel. Exceptions  were  duly  taken  to  the  several 
decisions  of  the  court  in  the  progress  of  the 
trial,  and  to  the  refusal  to  charge  as  requested, 
and  also  to  the  charge  actually  given. 

The  indictment  and  bill  of  exceptions  were 
brought  here  by  certiorari,  and  the  defendants 
now  move  for  a  new  trial. 

Mr.  J.  Greenwood,  for  defendants. 

Mr.  N.  B.  Morse,  District  Atty.,  for  the 
people. 

By  the  Court,  Jewett,  J.  The  main  points 
made  by  the  defendants  upon  the  merits  in 
this  case  are,  first,  that  the  business  which  they 
pursued  being  lawful  in  itself,  they  had  a  right 
to  use,  in  carrying  it  on,  so  much  of  the  pub- 
lic highway,  adjoining  their  premises  on  which 
their  distillery  was  situate,  as  was  necessary  for 
the  delivery  of  the  slops  manufactured  at  their 
establishment,  however  much  such  business, 
so  conducted,  might  obstruct  the  passage  of 
the  citizens  with  their  carriages  in  the  street, 
provided  they  used  reasonable  diligence  and 
dispatch  in  the  delivery;  and  second,  that  al- 
though the  street  was  obstructed  by  carts  and 
teams  remaining  therein  for  an  unreasonable 
time  waiting  opportunities  to  obtain  loading, 
the  defendants  *not  being  the  owners  [*53O 
of  such  carts  and  teams,  and  having  no  con- 
trol over  them,  were  not  responsible. 

There  can  be  no  doubt  but  that  the  citizens 
in  general  have  a  right  of  passage  in  the  street 
or  highway,  called  Front  St.,  in  the  City  of 
Brooklyn,  for  themselves  and  their  carriages, 
to  its  utmost  extent  unobstructed  by  any  im- 
pediments, subject,  however,  to  such  tempora- 
ry partial  obstruction  as  all  public  highways 
must  suffer,  in  cases  of  plain  evident  necessity. 
That  the  delivery  of  slops  by  the  defendants 
to  their  customers  in  the  manner  appearing  on 
the  trial  was  a  constant  and  serious  obstruc- 
tion to  passing  the  street  by  the  citizens  gener- 
ally, I  think  admits  of  no  doubt;  and  I  do  not 
see  that  the  defendants  even  make  a  grave 
question  of  it.  They,  however,  insist  that  what 
they  have  done  is  lawful,  because,  from  the 
position  and  extent  of  their  establishment  and 
business  and  its  peculiarity,  it  was  necessary 
for  them  to  do  what  they  have  done;  and  that 
their  mode  of  delivery  was  decidedly  prefer- 
able, as  well  for  private  as  public  convenience, 
to  that  which  was  formerly  used  or  to  any 
method  which  can  be  devised.  • 

I  cannot  better  state  the  principle  applicable 
to  this  question  than  to  refer  to  the  language  of 
the  court  in  Com.  v.  Passmore,  1  Serg.  &  R., 
219.  In  that  case  the  defendant  had  been  in- 
dicted for  a  nuisance,  in  placing  goods  on  the 
foot  way  and  carriage  way  of  one  of  the  public 
streets  in  Philadelphia,  and  suffering  them  to 
remain  for  the  purpose  of  being  sola  there  at 
auction,  so  as  to  render  the  passage  less  con- 
venient, although  not  entirely  to  obstruct  it. 
Ch.  J.  Tilghman  says:  "It  is  true  that  neces- 
sity justifies  actions  which  would  otherwise 
be  nuisances.  It  is  true,  also,  that  this  neces- 
sity need  not  be  absolute;  it  is  enough  if  it  be 
reasonable.  No  man  has  a  right  to  throw  wood 
or  stones  into  the  street  at  his  pleasure.  But 
inasmuch  as  fuel  is  necessary,  a  man  may 
throw  wood  into  the  street  for  the  purpose  of 
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having  it  carried  to  his  house,  and  it  may  lie 
there  a  reasonable  time.  So  because  building 
is  necessary,  stones,  bricks,  lime,  sand,  ana 
other  materials  may  be  placed  in  the  street, 
provided  it  be  done  in  the  most  convenient 
manner.  On  the  same  principle  a  merchant 
53 1  *J  may  have  his  *goods  placed  in  the  street 
for  the  purpose  of  removing  them  to  his  store 
in  a  reasonable  time.  But  he  has  no  right  to 
keep  them  in  the  street  for  the  purpose  of  selling 
them  there.because  there  is  no  necessity  for  It. 
The  case  of  King  v.  Russell.  6  East,  427, 
seems  to  me  very  much  in  point,  in  determin- 
ing upon  the  defendants'  right  to  use  the  street 
for  the  delivery  of  the  article  referred  to.  The 
case  was  this  :  the  defendant  was  found  guilty 
upon  an  indictment  for  a  nuisance,  which 
stated  that  he,  before  and  at  the  times  after 
mentioned  was,  and  still  is,  proprietor  of  divers 
wagons  for  conveyance  for  hire  of  goods  of 
others  to  and  from  Exeter,  and  as  such  propri- 
etor, without  any  just  cause  or  excuse  but 
wrongfully,  etc.,  caused  divers,  viz.:  twenty 
wagons  to  stand  and  remain  for  a  long  time, 
viz.:  ten  hours  on  each  day,  before  his  ware- 
house, and  divers  cumbrous  and  other  parcels, 
which  had  been  conveyed,  or  were  intended  to 
be  conveyed,  in  such  wagons,  to  lie  during 
such  time  scattered  about  such  public  street,  to 
the  great  hindrance,  etc.,  of  His  Majesty's 
subjects  passing  and  repassing  such  street. 
The  second  count  charged  that  the  defendant 
permitted  divers  wagons  to  stand  in  the  said 
public  street  and  highway,  and  there  to  remain 
before  his  warehouse  for  a  long  and  unreason- 
able time,  by  which  the  King's  subjects  were, 
during  that  time,  much  impeded  and  ob- 
structed. It  appeared  at  the  trial,  that  one  or 
two,  and  sometimes  three,  large  wagons  of  the 
defendant  were  for  several  hours,  both  day  and 
night,  standing  in  the  street  before  his  ware- 
house, and  usually  occupied  one  half  of  the 
street,  so  that  no  carriage  could  pass  on  that 
side  next  the  warehouse  ;  though  two  carriages 
might  pass  on  the  opposite  side,  the  gutter 
being  in  the  middle  of  the  street ;  that  the 
wagons  were  loaded  and  unloaded  in  the  street, 
and  the  packages  thrown  down  on  the  same 
side  of  the  street,  so  as  frequently  with  the 
wagons  to  obstruct  even  foot  passengers  and 
oblige  them  to  cross  the  gutter  to  the  other 
side.  It  was  then  contended  by  the  defendant, 
that  it  was  not  every  public  inconvenience 
which  was  a  nuisance ;  that  partial  obstructions 
of  that  kind,  which  arose  out  of  the  necessary 
means  of  carrying  on  trade  and  business  in  a 
632*]  populous  city  having  *narrow  streets, 
and  the  access  to  houses  necessarily  confined, 
did  not  constitute  a  nuisance,  the  public  pas- 
sage not  being  impeded,  though  narrowed  by 
such  partial  obstructions  ;  that  the  same  thing 
happened,  though  in  a  less  degree,  in  the  nec- 
essary carriage  of  goods  to  and  from  every 
tradesman's  shop  in  a  street,  and  it  was  suffi- 
cient if  no  unreasonable  time  were  consumed 
in  the  loading  or  unloading  of  the  goods  ;  that 
scaffoldings  erected  in  the  street  before  houses 
under  repair  stood  upon  the  same  plea  of  ne- 
cessity, though  the  passage  was  thereby  greatly 
obstructed  for  the  time.  And  the  same  reason- 
ing applied  to  carriages  stopping  before  the 
doors  of  inns  and  other  places.  The  defendant 
being  brought  up  for  judgment,  the  court  said 
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that  it  should  be  fully  understood  that  the  de- 
fendant could  not  legally  carry  on  any  part  of 
his  business  in  the  public  street,  to  the  annoy- 
ance of  the  public  ;  that  the  primary  object  of 
the  street  was  for  the  free  passage  of  the  pub- 
lic, and  anything  which  impeded  that  free 
passage,  without  necessity,  was  a  nuisance  ; 
that  if  the  nature  of  the  defendant's  business 
were  such  as  to  require  the  loading  and  un 
loading  of  so  many  more  wagons  than  could 
conveniently  be  contained  within  his  own  pri- 
vate premises,  he  must  either  enlarge  his  prem- 
ises or  remove  his  business  to  some  more  con- 
venient spot. 

So  in  the  case  of  Rex  v.  CarlUe,  6  Carr.  &  P., 
636,  Park,  J.,  said  :  "  No  doubt,  if  a  man  does 
an  act  which  injures  a  particular  neighbor,  he 
is  not  liable  to  be  indicted  if  no  one  else  but 
that  neighbor  be  injured  ;  but  if  a  place  is  sit- 
uate near  a  highway,  and  the  defendant  do  that 
which  causes  the  persons  passing  to  be  pre- 
vented from  passing  as  they  ought  to  do,  and 
besides  this,  people  are  annoyed  in  the  occupa- 
tion of  their  houses ;  this  is  a  nuisance  for 
which  the  party  is  indictable."  And  again  ; 
"There  is  no  doubt  that  a  tradesman  may  ex- 
pose his  wares  for  sale  ;  but  he  must  do  it  in 
such  a  way  as  not,  by  so  doing,  to  cause  ob- 
struction in  the  public  street." 

In  Rex  v.  Jones,  3  Camp.,  230,  the  defendant, 
a  timber  merchant,  occupied  a  small  yard  close 
to  the  street,  and  from  the  small  ness  of  his 
premises  was  obliged  to  deposit  the  long  pieces 
of  timber  in  the  street,  and  to  have  them  sawed 
up  *there  before  they  could  be  carried  [*533 
into  the  yard.  It  was  argued  that  this  was  nec- 
essary for  his  trade,  and  that  it  occasioned  no 
more  inconvenience  than  draymen  letting 
down  hogsheads  of  beer  into  the  cellar  of  a 
publican.  But  Ld.  Ellenborough  said  :  "  If  an 
unreasonable  time  is  occupied  in  the  operation 
of  delivering  beer  from  a  brewer's  dray  into  the 
cellar  of  a  publican,  this  is  certainly  a  nui- 
sance. A  cart  or  wagon  may  be  unloaded  at  a 
gateway,  but  this  must  be  done  with  prompt- 
ness. So,  as  to  the  repairing  of  a  house  ;  the 
public  must  submit  to  the  inconvenience  occa- 
sioned necessarily  in  repairing  the  house  ;  but 
if  this  inconvenience  be  prolonged  for  an  un- 
reasonable time,  the  public  have  a  right  to 
complain,  and  the  party  maybe  indicted  for  a 
nuisance.  The  defendant  is  not  to  eke  out  the 
inconvenience  of  his  own  premises  by  taking 
the  public  highway  into  his  timber-yard  ;  and 
if  the  street  be  narrow  he  must  remove  to  a 
more  commodious  situation  for  carrying  on  his 
business." 

The  fact  that  the  defendants'  business  was 
lawful  does  not  afford  them  a  justification  in 
annoying  the  public  in  transacting  it ;  it  gives 
them  no  right  to  occupy  the  public  highway  so 
as  to  impede  the  free  passage  of  it  by  the  cit- 
izens generally. 

The  obstruction  complained  of  is  not  of  the 
temporary  character  which  may  be  excused 
within  the  necessary  qualifications  referred  to 
in  the  cases  cited,  but  results  from  a  systematic 
course  of  carrying  on  the  defendants'  business. 
It  is  said  that  this  business  can  not  be  carried  on 
in  any  other  manner  at  that  place,  so  advan- 
tageously either  to  individuals  or  the  public. 
The  answer  to  this  is  to  be  found  in  the  obser- 
vation of  the  court  in  RusseU's  case.  "  They 
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must  either  enlarge  their  premises  or  remove 
their  business  to  some  more  convenient  spot." 
Private  interest  must  be  made  subservient  to 
the  general  interest  of  the  community. 

The  facts  proved  on  the  trial  of  this  case 
showed  clearly  an  unjustifiable  obstruction  of 
the  highway,  not  one  of  a  partial  and  tempo- 
rary character  which  the  law  from  necessity 
tolerates,  but  an  obstruction  almost  total  in 
effect,  and  as  permanent  in  duration  as  the  de- 
fendants' business. 

The  defendants  next  contend  that  they  are 
534*]  not  responsible,  *for  the  reason  that  the 
carts  and  teams  which  occasioned  the  nuisance 
were  not  theirs,  or  in  their  employment,  or 
under  their  control,  but  were  owned  and  con- 
trolled by  others,  who  are  alone  liable.  The 
defendants  take  possession  of  one  side  of  a 
public  street  from  which  to  supply  their  cus- 
tomers with  an  article  furnished  from  their 
distillery.  By  that  act  they  invite  those  who 
deal  with  them  to  come  to  that  place  to  receive 
it,  with  such  vehicles  and  teams  as  were  used ; 
and  the  effect  is  to  obstruct  the  street  in  the 
manner  complained  of.  This  effect  was,  it 
seems  to  me,  the  probable  consequence  of  the 
defendants'  acts.  The  acts  of  the  persons"  as- 
sembling in  the  street  to  receive  the  slops  of  the 
distillery  and  conducting  themselves  and  their 
teams  and  carriages  in  the  manner  described, 
must  be  accounted  the  acts  of  the  defendants. 
They  furnished  the  occasion  a'nd  gave  out  the 
invitation,  and  no  obstruction  of  this  kind 
would  have  taken  place,  or  would  be  likely  to 
take  place  in  that  street,  if  the  occasion  of  the 
assembling  of  such  persons  for  the  object  men- 
tioned, was  removed.  King  v.  Moore,  8  Barn. 
&  Ad.,  184;  1  Ross.  Crimes,  3d  Am.  ed.,  292. 
n.  B.  I  am  of  opinion,  therefore,  that  there  wag 
no  error  in  the  refusal  of  the  court  below  to 
charge  the  jury  as  was  requested  by  the  de- 
fendants' counsel,  and  that  the  charge  given  to 
the  jury  was  substantially  correct. 

On  the  trial  the  counsel  for  the  defendants 
took  several  exceptions  to  the  decisions  of  the 
court  below.  The  first  one  insisted  on  here, 
is  to  the  decision  of  the  court  overruling  an 
objection  made  in  behalf  of  the  defendants,  to 
the  introduction  of  evidence  by  the  prosecu- 
tion, showing  frequent  collisions  in  the  street 
among  the  men  called  "swill-drivers,"  who, 
with  their  wagons,  were  striving  for  priority 
in  obtaining  their  loading.  The  only  argument 
offered  to  sustain  the  exception  is,  that  such 
evidence  would  not  tend  to  prove  an  obstruc- 
tion in  the  highway.  I  think  otherwise.  The 
experience  of  every  one  must  lead  him  to  ex- 
pect that  result  from  such  collisions.  It  would 
require  a  much  less  number  of  men  and  teams 
in  collision,  striving  for  such  purpose,  to  create 
an  obstruction  in  a  public  street,  than  it  would 
if  they  were  orderly  and  peaceably  moving  to 
535*]  *the  object  in  regular  rotation.  The 
evidence  was  pertinent  and  proper. 

The  prosecution  was  allowed  to  prove  that 
property  in  the  neighborhood  of  the  distillery 
had  depreciated  in  value  on  account  of  the 
transactions  in  front  of  the  distillery,  or  had 
not  advanced  in  value  as  it  otherwise  would 
have  done;  and  evidence  offered  by  the  defend- 
ants to  show  other  causes  operating  injuriously 
to  that  property,  and  showing  the  existence  of 
other  manufactories  in  that  vicinity  which  in- 
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fected  the  atmosphere  with  offensive  smells, 
was  excluded,  and  exceptions  to  these  decisions 
were  taken  by  the  defendants.  At  the  time 
the  several  decisions  complained  of  were  made 
the  prosecution  had  not  abandoned,  as  was  sub- 
sequently done,  all  claim  for  a  conviction  un- 
der the  indictment  for  any  other  offense  than 
for  an  obstruction  in  the  highway,  and,  as  the 
case  then  stood,  I  think  the  court  erred.  The 
trial  of  the  issue  did  not  involve  the  fact 
whether  the  property  in  Front,  or  any  other 
street,  had  been  diminished  in  value,  "or  pre- 
vented from  increasing  in  value,  by  means  of 
the  defendants'acts.  And  while  the  prosecution 
asked  a  conviction  on  account  of  the  alleged  of- 
fensive stenches,  it  was  competent  for  the  de- 
fendants to  give  evidence,  if  in  their  power,  to 
show  that  foul  odors  arose  from  other  causes  not 
imputable  to  the  defendants.  But  after  these 
decisions  were  made  and  excepted  to,  the  district 
attorney  stated  to  the  court  that  under  the  in- 
dictment he  only  asked  for  a  conviction  of  the 
defendants  for  obstructing  the  highway  by  the 
carrying  on  their  business  mit,instead  of  doing 
so  on  their  premises,  thus  abandoning  all  claim 
for  a  conviction  on  any  other  account.  And 
although  all  attempt  at  experimenting  by  pub- 
lic prosecutors  on  the  trial  of  indictments 
should  be  discountenanced,  I  am  of  opinion 
that  a  new  trial  should  not  be  granted  on  ac- 
count of  the  decisions  referred  to.  It  is  evi- 
dent that  the  erroneous  holding  could  not  have 
worked  any  injury  to  the  defendants.  There 
are  many  cases  which  hold  that,  even  on  a  bill 
of  exceptions,  an  error  in  the  court  below, 
which  on  its  face  and  by  legal  necessity  could 
do  no  injury,  is  not  cause  for  a  new  trial. 
People  v.  «  Wiley,  3  Hill,  214;  Hayden  [*536 
v.  Palmer,  2  Id.,  205;  Cowen  &  H.  Notes  to  1 
Phil.  Ev.,  787,  788. 

In  the  course  of  the  trial  the  counsel  for  the 
defendants  propounded  certain  abstract  prop- 
ositions, and  required  the  court  to  solve  them, 
which  was  declined,  and  in  that  it  is  claimed 
the  court  erred.  Such  is  not  my  opinion. 
Courts  are  under  no  obligation  to  listen  to  ab- 
stract propositions  from  counsel,  and  are  not 
bound  to  explain  them  upon  the  trial  of  causes. 
It  is  enough  that  they  should  respond  to  ob- 
jections made  by  either  party  to  the  admission 
of  evidence  upon  the  trial,  and  give  in  charge 
to  the  jury  the  law  which,  under  a  given  state 
of  facts,  governs  the  case. 

Several  of  the  witnesses  for  the  prosecution 
had,  as  appeared  from  their  testimony,  con- 
tributed funds  to  employ  counsel  to  associate 
with  the  public  prosecutor  on  the  trial.  The 
counsel  for  the  defendants  moved  the  court 
that  the  testimony  of  such  witnesses  should  be 
stricken  out,  or  that  the  witnesses  should  be 
excluded  on  the  ground  of  interest.  The  court 
denied  the  motion,  an  exception  was  taken, 
and  that  is  now  made  a  point  for  a  new  trial. 
I  am  not  able  to  see  any  error  in  the  decision 
of  the  court  on  that  question.  The  witnesses 
were  not  interested  in  the  event  of  that  trial, 
except  in  feeling,  and  that  could  only  affect 
their  credibility. 

The  counsel  for  the  defendants  offered  to 
prove  that  these  still  slops  had  been  delivered 
from  this  distillery  to  its  customers  from  1810 
to  the  time  of  trial,  and  that  the  present  mode  of 
delivery,  adopted  within  a  few  years  past,  under 
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the  recommendation  of  the  Common  Council 
of  the  city,  was  much  less  inconvenient  than 
that  before  in  use,  both  to  persons  coming 
after  it,  and  to  the  public  generally.  The  evi- 
dence was  objected  to,  rejected  by  the  court, 
and  an  exception  taken,  which  is  insisted  on 
here.  The  evidence  was  clearly  irrelevant.  If 
it  were  intended,  from  the  length  of  time,  to 
legalize  the  nuisance,  it  was  not  admissible  for 
that  purpose.  No  lapse  of  time  will  enable  a 
party  to  prescribe  for  a  nuisance.  It  was, 
therefore,  immaterial  how  long  the  practice 
had  prevailed;  nor  was  it  material  when  the 
distillery  was  built.  MUls v.  Hall,  9  Wend., 815; 
537*]  Weld  v.  *Hornby,  7  East,  199;  Roscoe, 
Cr.  Ev.,  739,  740.  Nor  was  the  evidence  offered 
to  prove  that  the  present  mode  of  delivering 
the  article  was  an  improvement  on  the  former 
one,  pertinent  for  any  purpose.  The  issue  did 
not  involve  the  question  of  the  comparative 
merits  of  the  two  methods.  The  true  question 
was,  whether  or  not  the  mode  actually  used  by 
the  defendants  resulted  in  causing  the  nuisance 
complained  of. 

The  remaining  question  is,  whether  the  court 
erred  in  refusing  to  permit  the  defendants' 
counsel  to  read  in  evidence  certain  ordinances 
of  the  City  of  Brooklyn  in  relation  to  obstruc- 
tions of  streets,  and  prescribing  the  penalty  for 
a  violation.  The  bill  of  exceptions  does  not 
set  forth  more  at  large  the  contents  or  sub- 
stance of  these  ordinances.  It  is  not  pretended 
that  the  city,  by  its  ordinances,  authorized  this 
nuisance,  and  it  is,  therefore,  unnecessary  to 
decide  whether  the  Corporation  could  lawfully 
do  so. 

Upon  the  whole  I  am  of  opinion  that  a  new 
trial  should  be  denied;  that  the  record  should 
be  remitted,  to  the  end  that  the  General  Ses- 
sions may  render  judgment  against  the  de- 
fendants. 

Ordered  accordingly. 

Public  nuisance— What  constitutes— Obstruction  of 
highway,  etc.  Explained — 17  Hun,  70. 

Cited  in-4  Sandf .  Ch.,  358 :  14  N.  Y.,  525 :  26  N.  Y., 
295;  28  N.  Y.,  397;  64  N.  Y.,  630;  37  Barb.,  303;  38 
Barb.,  287 ;  55  Barb.,  416 ;  2  T.  &  C.,  241 ;  25  How.  Pr., 
141 ;  38  How.  Pr.,  77  ;  46  How.  Pr..  400 ;  10  Abb.  Pr., 
366 :  15  Abb.  N.  S..  136 ;  1  Abb.  N.  C.,  71 ;  2  Abb.N.  C., 
212 ;  9  Bos.  89  ;  5  Leg.  Obs.,  11 ;  107  Mass.,  264,  267 ;  56 
Ind.,  148 ;  34  N.  J.  L..  204 ;  85  Pa.  St.,  277 ;  54  Md.,  157 ; 
39  Am.  Rep.,  365. 

Witness— Competency  and  credibility  of.  Cited  in 
—2  Hun,  45;  4  f:  &  C..317. 

Nuisance— Right  to  maintain,  cannot  be  acquired 
by  prescription.  Explained— 47  How.  Pr.,  406. 

Cited  in-7  Hun,  8 ;  3  Abb.  N.  C.,  324 ;  79  Ind.,  451 ; 
16  Ala..  219 ;  50  Am.  Dec..  180 ;  49  N.  H.,  254  ;  6  Am. 
Rep.,  520. 

Error  of  court—  Unless  party  predjudiced,  new  trial 
wiU  not  be  granted.  Cited  in— 3  Barb.,  551 ;  5  Barb., 
296;  6  Park.,  190. 


HARMAN  AND  HARMAN 
BROTHERSON. 

Officer  Holding  to  Bail — Acts  Judicially — False 
Imprisonment — Defective  Affidavit  for  Order 
of  Arrest — Protects  Officer — Judgment  against 
Several,  Erroneous  as  to  One. 

An  officer  authorized  to  grant  orders  to  hold  to 
bail,  acts  judicially  in  making  such  ordere,and  is  not 


NOTE.— Judicial  officers— Not  personally  liable  for 
judicial  acts.  See,  Yates  v.  Lansing,  9  Johns.,  395, 
note ;  Henderson  v.  Brown,  1  Cai.,  92,  note ;  Walls- 
worth  v.  M'Cullough,  10  Johns.,  93,  note. 
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liable  for  false  imprisonment,  in  consequence  of  an 
arrest  upon  process,  on  which  he  had  indorsed  an 
order  upon  an  insufficient  affidavit,  where  it  pre- 
sented a  case  for  the  exercise  of  his  judgment. 

Where  an  affidavit  set  forth  that  the  deponent 
had  a  good  cause  of  action  against  the  party  whom 
he  desired  to  prosecute,  for  negligence,  etc.,  and 
then  detailed  the  circumstances,  stating  the  alleged 
negligence  upon  information  and  belief ;  held,  that 
though  insufficient  to  sustain  an  order  to  hold  to  bail 
against  a  motion  to  set  it  aside,  it  protected  the  of- 
ficer making  it  against  an  action  for  false  imprison- 
ment. 

Where  an  entire  judgment  against  several,  is  er- 
roneous as  to  one  and  error  is  brought,  it  must  be 
reversed  in  toto. 

Citations— 4  Hill,  598,  602 ;  6  Bing.,  85;  21  Wend., 
552 ;  1  Brod.  &  B.,  432 ;  8  Wend.,  462 ;  11  Wend.,  90 ;  19 
Wend.,  56;  5  Hill,  441. 

TERROR  to  the  Schenectady  C.  P.  Brother- 
Jj  son  sued  Harman  and  Harmau  in  the  court 
below,  and  declared  for  trespass  and  false  im- 
prisonment, *and  the  case  was  this  :  [*538 
the  plaintiff  was  arrested  and  held  to  bail  in 
the  sum  of  $100  on  a  capias  ad  respondendum 
issued  out  of  this  court  at  the  suit  of  one  Dex- 
ter. The  ac  etiam  clause  in  the  writ  was  in 
case  for  negligence  in  using  the  personal  prop- 
erty of  the  plaintiff.  The  defendant.  Thomas 
W.  -Barman,  was  the  attorney  who  issued  the 
capias.  The  defendant,  Joshua  D.  Harman, 
was  recorder  of  the  City  of  Schenectady,  coun- 
selor, etc.  He  made  an  order  to  hold  to  bail, 
by  virtue  of  which  Brotherson  was  arrested  on 
the  capias;  and' this  action  was  brought  for 
that  arrest.  The  recorder  made  the  order  to 
hold  to  bail  on  reading  the  affidavit  of  Dexter, 
the  plaintiff  in  that  action,  deposing,  "that  he 
has  a  good  cause  of  action  against  John  Broth- 
erson of  the  City  of  Schenectady,  in  an  action 
on  the  case  for  damage  done  by  said  Brother- 
son  to  personal  property  of  deponent,  and  for 
the  negligence  of  said  John  Brotherson  in  and 
about  the  personal  property  of  this  deponent, 
which  cause  of  action  arose  under  the  follow- 
ing circumstances:  that  some  time  in  the  fore 
part  of  March  last,  said  Brotherson  came  to 
this  deponent  at  Saratoga  Springs,  and  hired 
of  deponent  a  horse  and  wagon  to  go  to  Schuy- 
lerville  or  that  neighborhood  ;  that  deponent 
keeps  a  livery-stable  at  said  village ;  and  he 
then  and  there  let  said  Brotherson  a  horse  and 
wagon  for  the  purpose  aforesaid;  that  the  next 
day  in  the  evening  said  Brotherson,  on  his  re- 
turn,and  within  four  miles  of  Saratoga  Springs 
aforesaid,  drove  said  horse  with  the  wagon  at- 
tached up  to  the  door  of  a  public  house  kept 
by  Mr.  Potter  and,  as  deponent  has  been  in- 
formed and  believes,  went  into  the  tavern  with- 
out securing  the  horse  at  all;  that  shortly  after 
said  Brotherson  went  into  said  public  house, 
the  said  horse  ran  away  towards  Saratoga,  and 
after  he  had  got  a  short  distance,  ran  off  the 
end  of  a  bridge,  by  which  the  said  horse  was 
killed, and  the  wagon  broke  badly  and  harness 
broke  ;  that  said  horse  was  killed  and  wagon 
broke,  as  deponent  has  been  informed  and  be- 
lieves, through  the  mere  carelessness  and  negli- 
gence of  the  said  Brotherson  ;  that  said  horse 
was  worth  seventy  five  dollars,  and  the  dam- 
age in  consequence  of  killing  said  horse  and 
breaking  the  harness  and  wagon  is  at  least  one 
hundred  dollars,  in  the  opinion  of  deponent ; 
*that  said  Brotherson  is  a  single  man  [*539 
without  a  family,  and  not  a  freeholder  or  pos- 
sessed of  any  property,  as  deponent  has  been 
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informed  and  believes  ;  that  deponent  is  fear- 
ful that  unless  he  can  hold  said  Brotherson  to 
bail  for  the  damages  aforesaid,  by  an  order  for 
that  purpose  granted,  he  will  be  remediless  for 
the  damages  aforesaid.  That  he  is  about  to 
commence  an  action,"  etc. 

The  attorney  delivered  the  capias,  with  the 
order  indorsed,  to  the  sheriff,  and  told  him  to 
make  the  arrest.  The  defendants  pleaded  sep- 
arately: 1.  Not  guilty;  2.  A  special  plea,  jus- 
tifying under  the  capias  and  affidavit;  to  which 
plea  there  was  a  replication.  Under  the  spe- 
cial pleas  a  question  of  variance  was  made  on 
the  trial,  which  need  not  be  noticed.  The  court 
below  charged  the  jury,  among  other  things, 
that  the  affidavit  was  not  sufficient  in  law  to 
warrant  the  defendants  in  holding  the  plaintiff 
to  bail .  The  court  was  requested  to  charge  : 
1.  That  the  recorder  having  acted  judicially, 
he  was  not  responsible  for  errors  in  judgment; 
"2.  That  if  his  decision  in  making  the  order  to 
hold  to  bail  was  erroneous,  Brotherson  should 
have  applied  to  this  court  to  reverse  it,  or  for 
relief  by  motion;  3.  That  the  capias  being  reg- 
ular on  its  face,  with  an  order  indorsed,  it  is  a 
perfect  justification,  and  cannot  be  attacked 
collaterally — it  should  have  been  set  aside  on 
motion;  4.  That  the  attorney  is  not  responsi- 
ble for  any  error  that  may  have  been  commit- 
ted by  the  officer.  The  court  refused  to  charge 
as  requested  upon  either  of  these  points  ;  and 
a  verdict  and  judgment  having  passed  for  the 
plaintiff,  the  defendants  now  bring  error  on  a 
bill  of  exceptions. 

Mr.  D.  Wright,  for  plaintiffs  in  error. 
Mr.  N.  Hill,  Jr.,  for  defendant  in  error. 

By  the  Court,  Bronson,  Ch.  J.  Although 
Dexter  swears  positively  at  the  outset  that '  'he 
has  a  good  cause  of  action  "  against  Brother- 
son,  it  is  highly  probable  from  what  follows 
that  he  was  only  able  to  speak  of  the  alleged 
•54O*]  negligence,  which  was  *the  gist  of  the 
action,  upon  hearsay  ;  and  "information  and 
belief  "  as  to  the  most  material  part  of  the  case 
are  not  enough  in  an  affidavit  to  hold  to  bail. 
If  Brotherson  had  moved  the  court,  the  order 
to  hold  to  bail  would  have  been  revoked.  But 
it  is  a  very  different  question  whether  the  of- 
ficer who  made  the  order  can  be  treated  as  a 
trespasser.  It  was  a  case  where,  upon  proper 
proof,  an  order  to  hold  to  bail  might  be  made. 
A  capias  and  an  affidavit  were  laid  before  the 
officer — the  affidavit  making  out  a  fair  case  for 
the  exercise  of  his  judgment.  See,  Matter  of 
Faulkner,  4  Hill.  598,  602.  He  had  jurisdiction 
of  the  matter,  and  acted  judicially  in  making 
the  order;  and  it  is  entirely  clear  that  he  can- 
not be  made  answerable  as  a  trespasser  for  an 
error  in  judgment.  Mills  v.  Collett,  6  Bing., 
So;  Stewart  v.  Ilawley,  21  Wend.,  552;  Brittain 
v.  Kinnaird,  1  Brod.  &  B..  482  ;  Tompkin*  v. 
Sands,  8  Wend.,  462  ;  Boston  v.  Calendar,  11 
Id.,  90  ;  People  v.  Collins,  19  Id..  56.  The 
plaintiff  might  have  been  relieved  on  motion 
from  the  effect  of  the  order  ;  but  he  cannot 
maintain  an  action  against  the  officer. 

As  the  judgment  is  entire  against  both  of  the 
defendants,  and  is  clearly  erroneous  as  to  one 
of  them,  it  must  be  reversed  in  toto.  Sheldon 
v.  Quinlen,  5  Hill.  441.  Whether  the  attorney 
is  liable  is  a  question  which  was  not  discussed 
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at  the  bar,  and  will  not,  therefore,  be  consid- 
ered. 
Judgment  reversed. 

Judicial  officer— Error  in  judgment— Jurisdiction. 
Reviewed— 7  Lans.,  134. 

T4  D?nio- 120 :  35  N.  Y.,  253  :  51  N.  Y.,  15 ; 
15 ;  5  Lans"  258 :  4  Hun,  68fi  =  8  Hun,  366 ;  19 
^       :  31  Barb-  67°  5  49  Barb.,  91 ;  8  How.  Pr., 
:  23  How.  Pr.,  460 ;  2  Abb.  Pr.,  472 ;  7  Daly,  232 ;  23 
Mich.,  137,  439;  47  Am.  Dec.,  243;  23  Minn.,  350;  23 
Am.  Rep.,  691. 
Judgment  against  severed— Reversal  for  error  as  to 

82f :  K™* £'?.*(•  T-^234 ;  &  Abb-  *r- 9 ;  *  Bob- 

606 ;  13  111..  26 ;  54  Am.  Dec.,  426. 


INGERSOLL  &  INGERSOLL 

v. 

SKINNER  ET  AL.  Overseers  of  the  Poor  of 
the  Town  of  NORWICH. 

Penalty  for  Selling  Liquors — Action  for,  against 
Several-One  Penalty  Recovered— Statute  Con- 
stitutional. 

A  single  action  for  the  penalty  may  be  sustained 
against  several  who  join  m  selling  liquors  without 
license. 

Though  several  concur  in  the  commission  of  an 
act  for  which  a  penalty  is  given,  only  one  penalty 
can  be  recoverea.either  in  one  or  in  several  actions. 
Per  Jewett,  J. 

The  provisions  of  the  statute  requiring  a  license 
for  selling  strong  and  spirituous  liquors  in  small 
quantities,  do  not  conflict  with  any  provision  in  the 
Constitution  of  the  U.  S. 

Citations— 1  R.  S.,680.sec.l5 ;  Cro.  Eliz.,480 :  Moore, 
453 ;  Noy,  62 ;  1  and  2  Phil.  &  Mary,  ch.  12;  4  Mass., 
431 ;  Cowp.,  610 ;  2  East,  573.  n.;  4  T.  R.,  809 ;  2  Conn.. 
309. 

ERROR *to  the  Chenango  C.  P.  The  [*541 
Overseers  of  the  Poor  of  the  Town  of 
Norwich  sued  Frederick  W.  &  Thomas  H. 
Ingersoll  in  an  action  of  debt,  before  a  justice 
of  the  peace,  to  recover  a  penalty  alleged  to 
have  been  incurred  by  the  defendants  for  sell- 
ing strong  or  spirituous  liquors  in  quantities 
less  than  five  gallons, without  having  a  license 
under  the  provision  of  the  Revised  Statutes 
entitled  "  Of  Excise,  and  the  Regulation  of 
Taverns  and  Groceries."  The  defendants  plead- 
ed the  general  issue,  and  the  cause  was  tried 
by  a  jury.  It  was  proved  that  the  defendants 
kept  a  grocery  in  the  Town  of  Norwich,  and 
that  they  frequently  sold  spirituous  liquors  in 

auantities  less  than  five  gallons,  which  were 
rank  in  their  grocery  store,  within  two  or 
three  months  prior  to  the  commencement  of 
the  suit.  The  jury  found  a  verdict  against  the 
defendants  for  $25,  for  which,  with  the  costs, 
the  justice  rendered  judgment;  which  was  af- 
firmed by  the  C.  P.  on  certiorari. 

Mr.  R.  O.  Reynolds,  for  plaintiffs  in  er- 
ror. 
Mr.  Abial  Cook,  for  defendants  in  error. 

By  the  Court,  Jewett,  J.  This  action  is 
debt,  by  the  Overseers  of  the  Poor  of  the  Town 
of  Norwich,  in  Chenango  Co.,  on  the  15th  sec- 
tion of  the  Statute  entitled  "Of  Excise,  and 
the  Regulation  of  Taverns  and  Groceries,"  1 
R.  8.,  680,  which  provides  that  "Whoever 
shall  sell  any  strong  or  spirituous  liquors  or 
any  wines  in  any  quantity  less  than  five  gal- 
lons at  a  time,  without  having  a  license  there- 
for granted  as  herein  directed,  shall  forfeit 
twenty -five  dollars."  The  offense  was  clearly 
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proved.  The  evidence  shows  that  the  defend- 
ants kept  a  grocery  store  and  sold  spirituous 
liquors,  prohibited  by  the  statute,  in  the  Town 
of  Norwich. 

The  counsel  for  the  plaintiffs  in  error  relies 
on  two  points  to  reverse  the  judgment.  1.  That 
a  joint  action  will  not  lie  on  a  penal  statute, 
against  several,  for  what  in  law  is  a  separate 
offense  in  each.  2.  That  the  statute  under 
642*]  which  the  recovery  *was  had  is  void, 
on  the  ground  that  it  conflicts  with  some  pro- 
visions of  the  Constitution  of  the  U.  S. 

As  to  the  first  point,  the  offense  in  this  case 
was  single,  and  could  not  be  severed,  and  of 
consequence  the  penalty  was  only  single;  and 
although  several  persons  joined  in  committing 
it,  it  still  constitutes  but  one  offense.  The 
penalty  refers  to  the  offense,  not  to  the  per- 
sons. Patridge  v.  Naylor,  Cro.  Eliz.,  480,  also 
reported  in  Moore,  458,  and  Nov.  62.  was  an 
action  on  the  Statute  1  and  2  Phil.  &  Mary, 
ch.  12,  brought  against  three  defendants  for 
impounding  distresses  in  several  places.  Upon 
not  guilty  pleaded,  the  jury  found  a  verdict 
against  all  three;  and  judgment  was  entered 
up  for  five  pounds  and  costs  (the  penalty  giv- 
en by  the  statute)  against  each  defendant  sev- 
erally. On  error  it  was  held  bad,  that  there 
was  but  one  offense.notwithstanding  the  words 
of  the  statute  were,  that  "Every  person  offend- 
ing shall  for  every  such  offense  forfeit,"  etc. 
One,  two,  three  or  more,  might  impound  the 
distress  wrongfully;  it  still  would  be  but  one 
act  of  impounding  and  could  not  be  severed : 
it  would  be  but  one  offense,  and  would  be  sat- 
isfied by  one  forfeiture.  Boutelle  v.  Nourse,  4 
Mass. ,  481 ,  was  an  action  of  debt  against  the 
defendant  for  taking  7,200  alewives  in  Sebas- 
ticook  River,  May  81, 1807,  the  same  being 
Sunday,  contrary  to  the  statute,  whereby  he 
had  forfeited  twenty  cents  for  each  of  said 
fish,  amounting  to  $1,800.  The  defendant 
pleaded  in  bar,  that  the  plaintiff  in  the  Court 
of  C.  P.  theretofore  impleaded  one  Morrill  in 
a  plea  of  debt,  and  recovered  judgment  against 
him  for  $15.25,  debt  and  costs,  which  Morrill 
paid,  and  averred  that  the  taking  of  the  fish 
described  in  the  plaintiff's  declaration  against 
Morrill  was  the  same  taking  of  the  fish  described 
and  mentioned  in  the  plaintiff's  declaration  in 
the  action  against  the  defendant,  and  that  the 
defendant  was  jointly  concerned  with  Morrill 
in  the  taking  of  said  fish,  and  not  otherwise: 
to  which  plea  there  was  a  demurrer.  The  stat- 
ute on  which  the  action  in  that  case  was  found- 
ed provided,  "That  if  any  person  or  persons 
shall  take  or  catch  any  salmon,  shad,  or  ale- 
wives,  in  any  of  the  waters  within  the  said 
counties,  between  April  20  and  July  5,  annu- 
543*]  ally,  at  any  *other  time  than  between 
sunrise  on  Monday  and  sunrise  on  Saturday 
in  each  week,  he  or  they  so  offending  shall 
forfeit  and  pay  as  a  fine  for  each  and  every 
salmon,  etc.,  so  taken,"  etc.  Parsons,  Ch. 
J.,  in  delivering  the  opinion  of  the  court, 
said:  "As  the  statute  imposes  a  penalty 
for  every  alewife  taken,  to  be  paid  by  the 
offender,  we  are  satisfied  that  but  one  penalty 
can  be  recovered  for  taking  the  same  fish.  Al- 
though debt  quitam  lies  to  recover  the  penalty, 
yet  the  debt  arises  from  a  trespass  which,  in  its 
nature,  is  several  as  well  as  joint.  The  action 
may,  therefore,  be  sued  against  one  or  more  of 
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the  joint  offenders,"  etc.  And  again;  "If  sev- 
eral persons  were  fishing  at  the  same  time,  each 
with  his  own  net,  and  on  his  own  separate  ac- 
count, they  would  be  separately  liable  to  the 
penalty,  each  one  for  the  fish  he  caught." 

By  our  statute,  whoever  shall  sell,  etc.,  is  sub- 
jected to  the  penalty  of  $25.  The  only  inquiry, 
then,  is,  who  sold?  The  answer  is,  neither 
of  the  defendants  severally,  but  both  jointly. 
Both  were  jointly  concerned  in  the  commis- 
sion of  a  single  act,  for  which  a  single  penalty 
is  imposed;  and  I  think  a  joint  action  is  well 
sustained.  See,  also.  Rex  v.  Clark,  Cowp., 
610;  Hardyman  v.  Whitaker,  2  East,  573,  »./ 
King  v.  Bkasdale,  4  T.  R.,  809;  Curtis  v.  Hurl- 
but,  2  Conn.,  809.  (a) 

As  to  the  second  point  made  by  the  counsel 
for  the  plaintiffs  in  error,  I  have  not  discovered 
any  provision  of  the  Constitution  of  the  U.  S. 
which  renders  void  the  statute  imposing  the 
penalty  for  which  this  action  was  brought. 

Judgment  affirmed. 

Cited  in-4  Denio,  377  ;  3  Hun.  87 ;  2  Barb..  248 ;  5 
T.  &  C.,  313 :  2  Abb.  Pr.,  472. 

(a)  See,  also.  Marsh  v.  Shute,  ante.  p.  230,  where  it 
is  held  that  a  suit  for  a  penalty  for  an  omission  of 
duty  by  a  public  officer  cannot  be  brought  against 
several. 


*FOOTE  v.  WEST.  [*544 

Agreement  for  Deed  of  Church  Pew — Perpetual 
Lease  Not  Sufficient. 

In  a  case  between  vendor  and  vendee  of  real  estate, 
where  the  latter  being  entitled  to  a  conveyance  in  fee 
simple,  demanded  it  of  the  vendor.who  offered  him  a 
perpetual  lease,  reserving  rent,  and  refused  to  give 
any  other ;  held, that  the  vendee  might  prosecute  at 
once  on  the  agreement,  without  waiting  to  have  a 
conveyance  prepared  and  presenting  himself  to  re- 
ceive it. 

Where  the  defendant,  by  a  written  agreement,  in 
consideration  of  a  sum  of  money,  admitted  to  have 
been  paid  by  the  plaintiff,  agreed  to  execute  to  him 
"a  good  and  sufficient  deed"  of  a  particular  pew  in 
a  church  ;  and  it  appeared  that  the  church  was  built 
pursuant  to  articles  of  subscription,  by  the  terms  of 
which  the  pews  were  all  to  be  leased  in  perpetuity, 
subject  to  an  annual  rent,  and  that  the  religious  so- 
ciety gave  no  title  to  pews  other  than  such  leases 
reserving  rent,  and  that  the  plaintiff,  at  the  time  the 
agreement  was  made,  had  knowledge  of  these  facts ; 
held,  notwithstanding,  that  the  plaintiff  was  not 
obliged  to  accept  such  lease  as  a  performance  of  the 
defendant's  agreement. 

Citations— 20  John*.,  24 ;  3  Wend.,  249:  6  Cow.,  13; 
1  East,  627 ;  7  Ves.,  Jr.,  278 ;  15  Pick.,  546. 

ERROR  to  the  Saratoga  C.  P.     West  sued 
Foote  before  a  justice  of  the  peace  and  de- 
clared in  assumpsit,  upon  the  common  counts, 
and  also  for  the  breach  of  an  agreement  in  the 
following  words: 

"For  and  in  consideration  of  one  hundred 
dollars,  the  receipt  whereof  is  hereby  acknowl- 
edged, I  hereby  sell  unto  Samuel  C.  West  one 
body  pew,  being  number  thirty-three  in  the 
Presbyterian  Church  at  Saratoga  Springs,  and 
hereby  agree  to  execute  unto  the  said  Samuel 
C.  a  good  and  sufficient  deed  for  the  same 
within  one  year  from  the  date  hereof:  the  said 
Samuel  to  take  immediate  possession  thereof, 
and  to  have  the  free  occupation  thereof  from 
the  present  time.  August  20th,  1842. 

DANIKL  A.  FOOTE." 

Plea,  the  general  issue,  with  notice  of  spe- 
cial matter.  The  plaintiff  recovered  $100  be- 
fore the  justice,  and  the  defendant  appealed 
to  the  C.  P.  On  the  trial  in  that  court,  the 
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plaintiff  proved  the  execution  of  the  agree- 
ment, and  that  shortly  before  the  commence- 
ment of  the  suit  he  requested  the  defendant  to 
execute  to  him  a  deed  of  the  pew  referred  to. 
The  defendant  proposed  that  he  should  receive 
545*]  and  *offered  him  a  lease  in  perpetuity 
executed  by  the  society,  conveying  his  pew 
subject  to  a  rent  of  $16  per  annum,  which  he 
said  was  the  kind  of  conveyance  that  other 
pewholders  received.  The  plaintiff  claimed  a 
conveyance  not  subject  to  rent,  and  that  it 
should  be  executed  by  the  defendant  himself, 
and  insisted  that  by  the  agreement  he  was  en- 
titled to  such  conveyance.  The  plaintiff  rested 
and  the  defendant  moved  fora  nonsuit,  insist- 
ing, among  other  things,  that  the  plaintiff 
should  have  demanded  such  a  deed  as  he  was 
entitled  to,  and  then  have  waited  a  reasonable 
time  for  it  to  be  prepared  and  executed  before 
bringing  his  action;  which  motion  was  denied, 
and  then  the  defendant  proved  that  the  church 
edifice  referred  to  in  the  agreement  was  erected 
by  subscription,  and  was  finished  in  June, 
1842,  and  that  a  public  sale  of  the  pews  had 
taken  place;  prior  to  which  the  trustees,  with 
the  assent  of  all  the  subscribers,  had  by  reso- 
lution fixed  the  rent  to  be  reserved  on  each  of 
the  body  pews  at  $16  per  annum;  that  a  con- 
veyance to  the  plaintiff  for  pew  No.  33,  had 
been  made  out  and  executed  under  the  seal  of 
the  religious  corporation,  and  was  ready  for 
delivery  when  called  for  at  the  office  of  the  at- 
torney of  the  corporation,  and  had  been  offered 
to  the  plaintiff  prior  to  the  commencement  of 
the  suit.  This  conveyance  was  produced,  and 
by  it  an  annual  rent  of  $16,  payable  quarterly, 
was  reserved.  The  defendant's  counsel  then 
offered  to  read  this  conveyance  in  evidence 
and,  in  connection  with  it,  to  produce  and 
prove  the  original  subscription  under  which 
the  church  was  erected  (to  which,  however, 
neither  of  the  parties  to  this  suit  were  sub- 
scribers), which  provided,  among  other  things, 
that  the  pews  should  be  sold  at  auction,  for  not 
less  than  $100  each,  and  conveyed  in  fee  to  the 
purchasers  subject  to  an  annual  rent,  which 
was  to  be  appropriated  towards  the  minister's 
salary,  the  resolution  fixing  the  rent  at  $16; 
that  at  the  sale  of  pews  made  pursuant  to  the 
subscription  paper,  the  defendant  purchased 
pew  No.  33;  a  formal  tender  of  the  convey- 
ance before  mentioned  to  the  plaintiff,  and  that 
at  the  time  the  written  agreement  on  which  the 
suit  was  brought  was  executed,  the  plaintiff 
was  acquainted  with  the  terms  of  the  original 
546*]  'subscription,  and  knew  the  fact  of  the 
sale  of  the  pews,  the  resolution  respecting  the 
rent,  and  that  the  only  title  given  by  the  socie- 
ty was  a  lease  reserving  rent.  The  plaintiff's 
counsel  objected  to  the  evidence  so  offered, 
and  the  court,  expressing  the  opinion  that  such 
a  conveyance  as  the  one  referred  to  would  not 
be  a  compliance  with  the  written  agreement 
of  the  defendant,  sustained  the  objection  and 
excluded  the  evidence,  and  the  defendant's 
counsel  excepted.  The  plaintiff  obtained  a  ver- 
dict for  $114,  upon  which  the  0.  P.  gave  judg- 
ment. A  bill  of  exceptions  was  duly  signed. 

Mr.  J.  C.  Hulbort.  for  plaintiff  in  error. 

Mr.  A.  Bockes.  for  defendant  in  error. 

By  the  Court,  Jewett.  J.  No  question  was 
raised  in  the  court  below  or  on  the  argument  here 
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as  to  the  amount  of  damages  which  the  plain  tiff 
was  entitled  to  recover,  if  entitled  to  recover 
anything.  The  counsel  for  the  plaintiff  in  er- 
ror insists,  first,  that  the  plaintiff  below  was 
bound  to  demand  of  the  defendant  such  deed 
as  he  claimed  he  was  entitled  to  have  under 
the  agreement,  and  to  wait  a  reasonable  time 
for  the  defendant  to  make  out  and  deliver 
such  deed,  and  then  to  have  presented  himself 
to  receive  it.  Such,  no  doubt,  is  understood  to 
be  the  rule  between  vendor  and  vendee,  when 
by  the  terms  of  the  contract  concurrent  acts 
are  to  be  performed  by  the  parties.  Hudson  v. 
Swift,  20  Johns.  ,24;  Hackett  v.  Hwson,  3  Wend. , 
249;  Fuller  v.  Hubbard,  6  Cow.,  18;  Heard  v. 
Wadham,  1  East,  627;  Seton  v.  Slade,  7  Ves., 
Jr.,  278;  Tinney  v.  Ashley,  15  Pick.,  546. 

The  plaintiff  did,  as  the  evidence  shows,  io 
the  winter  of  1844,  shortly  before  the  suit  was 
commenced,  demand  such  deed  as  his  contract 
called  for  of  the  defendant,  who  instead  of 
manifesting  a  willingness  to  execute  such  deed 
at  any  time,  refused,  and  insisted  that  the 
plaintiff  should  receive  a  deed  from  the  Trust- 
ees of  the  Presbyterian  Society  at  Saratoga 
Springs,  for  the  pew  which  he  had  contracted 
to  convey  to  the  plaintiff,  subject  *to  [*547 
and  upon  condition  that  he  or  his  representa- 
tives should  pay  yearly  to  said  trustees  the 
sum  of  $16  in  quarter  yearly  payments.  Such 
position  taken  by  the  defendant  made  it  un- 
necessary for  the  plaintiff  to  wait  any  time  for 
the  defendant  to  execute  the  deed,  to  which  he 
was  entitled  by  the  contract.  The  contract 
was  then  broken  by  the  defendant,  and  a  right 
of  action  accrued  to  the  plaintiff.  The  defend- 
ant contracted  to  execute  to  the  plaintiff  a 
good  and  sufficient  deed  for  the  conveyance  of 
the  pew  within  one  year  from  its  date.  The 
time  had  elapsed.and  a  demand  had  subsequent- 
ly been  made  for  the  deed,  which  was  refused. 

The  plaintiff  m  error  also  insists  that  the 
purchaser  in  this  case  was  bound  to  receive 
the  conveyance  offered  him  from  the  trustees 
of  the  society,  subject  to  the  payment  of  the 
annual  rent  of  $16.  It  seems  to  me  that  this 
conveyance  was  not  the  title  agreed  to  be  given. 
If  such  conveyance  was  the  one  the  parties  con- 
templated,when  they  made  theiragreement.it  is 
enough  to  say,  the  defendant  most  singularly 
failed  in  its  description  in  his  written  contract. 

The  evidence  offered  by  the  defendant  on 
the  trial  and  rejected  by  the  court  was  wholly 
immaterial  to  the  issue,  and  was,  therefore, 
properly  excluded.  The  court  below  committed 
no  error  that  I  can  discover,  in  its  various  de- 
cisions made  on  the  trial,  and  the  judgment 
must,  consequently,  be  affirmed. 

Judgment  affirmed. 

Reviewed-8  Rob..  393. 

Cited  in— 60  N.  Y..  43;  15  Barb.,  364;  23  Barb.,  381. 


•MICKLES 

c. 
HART,  Sheriff  of  NEW  YORK. 


[*548 


Instruction*  from  Plaintiff  in  Execution  to  Dep- 
uty Sheriff— Liability  of  Sheriff—  When  Dam- 
ages for  Not  Returning  Fi.  Fa.  Nominal. 
Where  a.*,  fa.  is  delivered  to  a  deputy-sheriff  with 

instructions  from  the  plaintiff  to  depart  from  his 

NOTB.— Sfcartf — IdoMtttv  nf,fiir  acts  of  dejntt  v-  8e« 
Paddock  v.  Cameron,  8  Cow..  212,  note. 
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duty  in  executing  it,  e.  g..  to  make  a  levy,  and  to 
do  nothing  more  until  further  instructions  are  giv- 
en, the  deputy  ceases  to  be  the  servant  of  the  sher- 
iff and  becomes  the  agent  of  the  party,  and  the 
sheriff  is  not  answerable  for  his  acts  or  defaults. 

Where,  after  such  instructions,  the  plaintiff  in 
the  execution  wishes  to  change  that  relation  and  re- 
store the  liability  of  the  sheriff,  he  mugt  give  notice 
to  the  sheriff  himself.  Fresh  instructions  to  the 
deputy  will  not  be  sufficient. 

whether  the  sheriff  would  be  liable  in  respect  to 
such  process  even  after  notice  given  directly  to  him, 
q\uvre.  Per  Bronson,  Ch.  J. 

The  plaintiff's  attorney  delivered  a  fl.  fa.  to  a  dep- 
uty-sheriff with  written  directions  to  make  a  levy, 
and  take  no  other  steps  until  further  instructions  : 
and  after  five  months  had  elapsed,  directed  the  dep- 
uty to  sell ;  in  case  against  the  sheriff  for  not  col- 
lecting the  money,  held,  that  he  was  not  answerable 
even  in  respect  to  property  levied  on  by  the  deputy, 
which  was  carried  off  after  the  instructions  to  sell. 

Where,  in  such  a  case,  the  sheriff  is  in  default  for 
not  returning  the  fl.  fa.  pursuant  to  notice,  only 
nominal  damages  can  be  recovered  against  him. 

ACTION  on  the  case  against  the  sheriff  for 
not  collecting  and  returning  a  writ  of  fieri 
facias  in  favor  of  the  plaintiff  against  one 
Whitney,  for  $213.22.  The  cause  was  tried  be- 
fore Kent,  C.  Judge,  at  the  N.  Y.  Circuit  in 
November,  1843.  The./?,  fa.  was  issued  April, 
8,  1842.  It  was  delivered  to  the  under  sheriff 
at  the  sheriff's  office,  with  a  letter  of  instruc- 
tions from  the  plaintiff's  attorney  wafered  to 
the  writ.  After  directing  a  levy  on  all  the  per- 
sonal property  of  the  debtor  liable  to  execu- 
tion, the  letter  proceeds:  "  Sheriff  will  take  no 
further  steps  after  levy  until  further  instruc- 
tions from  me."  The  writ,  with  the  letter,  was 
delivered  to  a  deputy  of  the  name  of  Meeker, 
who  within  a  few  days  called  on  the  plaintiff's 
attorney,  when  the  same  instructions  were  re- 
peated to  the  deputy  verbally;  and  the  deputy 
levied  on  the  personal  property  of  Whitney, 
consisting  of  household  furniture.  Thus  the 
matter  rested  until  the  8th  of  September,  when 
the  plaintiff's  attorney  left  a  note  for  the  dep- 
uty at  the  sheriff's  office,  requesting  the  deputy 
to  proceed  and  sell  the  property  on  which  he 
had  levied.  This  note  soon  afterwards  reached 
the  deputy,  and  he  was  several  times  requested 
549*]  *by  the  attorney  to  proceed  and  sell.  On 
the  12th  of  December  following  it  was  dis- 
covered that  Whitney  had  removed,  and  all 
his  property  was  gone.  December  17  the  sher- 
iff was  served  with  notice  of  a  rule  to  return 
the  writ;  and  January  11,  1843,  this  suit  was 
commenced.  The  judge  charged  the  jury,  that 
if  between  the  issuing  of  the  execution  in 
April,  and  September  8,  when  the  deputy  was 
directed  to  proceed,  any  loss  ensued,  the  sher- 
iff was  not  responsible;  but  that  if  any  loss  ac- 
crued to  the  plaintiff  after  September  8,  the 
sheriff  was  responsible.  Verdict  for  plaintiff 
$61.67.  The  defendant  moves  for  a  new  trial 
on  a  case. 

Mr.  N.  B.  Blunt,  for  defendant.  The  plaint- 
iff, by  the  conduct  of  his  attorney,  released  the 
defendant  from  any  liability  in  his  official  ca- 
pacity. By  his  instructions  to  the  deputy,  he 
made  him  his  special  agent.  Qorham  v.  Gale, 
7  Cow.,  739;  11  Mass.,  177.  The  effect  of  these 
instructions  was  to  release  the  sureties  of  the 
deputy. 

Mr  E.  C.  Delavan,  for  the  plaintiff,  cited 
Qorham  v.  Gale,  supra;  Armstrong  v.  Garrow, 
6  Cow.,  467;  Corning  v.  Southland,  3  Hill,  554; 
2  Phil.  Ev.,  by  Cowen  &  H.,  376;  Bk.  v. 
Brown,  6  Hill,  232. 
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By  the  Court,  Bronson,  Ch.  J.  Meeker,  the 
deputy  who  held  the  execution,  had  both  writ- 
ten and  verbal  directions  from  the  plaintiff's 
attorney  to  take  no  further  steps  after  the  levy 
which  was  made  in  April,  until  he  received 
further  instructions  from  the  attorney.  It  was 
not  a  mere  permission  to  delay  a  sale  if  the 
deputy  thought  proper  to  do  so.  It  amounted 
to  a  positive  direction  to  do  nothing  beyond  a 
levy.  There  was  not  only  an  indefinite  post- 
ponement of  a  sale,  but  Meeker  must  have  un- 
derstood that  he  was  released  from  all  obliga- 
tion to  protect  the  property  against  waste  or 
removal  by  the  debtor,  or  anyone  else.  When 
the  plaintiff  instructs  the  deputy  to  depart 
from  the  line  of  duty  which  his  process  and 
the  law  impose  upon  him,  the  deputy  ceases  to 
be  the  servant  of  the  sheriff,  *and  be-  [*55O 
comes  the  agent  of  the  party ;  and  the  sheriff  is 
no  longer  answerable  for  his  acts  or  defaults. 

Now  when,  if  ever,  did  the  liability  of  the 
sheriff  revive?  The  circuit  judge  thought  the 
sheriff  liable  for  any  loss  which  happened  after 
Meeker  was  directed  to  proceed  in  September; 
and  as  the  proof  was  that  the  property  was  re- 
moved by  the  debtor  after  that  time,  the  jury 
found  a  verdict  against  the  sheriff  for  the  value 
of  the  goods.  I  think  the  charge  upon  this 
point  was  wrong.  When  the  plaintiff  instruct- 
ed Meeker  to  proceed  and  sell  the  property,  he 
was  giving  directions  to  his  own  agent,  and  not 
to  the  sheriff's  officer.  After  the  plaintiff  had 
broken  up  the  relation  between  the  deputy  and 
his  principal,  nothing  short  of  a  notice  to  the 
sheriff  himself  could  render  him  again  liable 
for  the  acts  or  omissions  of  the  deputy;  and 
whether  that  would  be  enough,  we  are  not  now 
called  upon  to  determine.  The  first  thing  which 
was  said  to  the  sheriff  was  on  the  17th  of  De- 
cember, when  he  was  served  with  notice  of  a 
rule  to  return  the  writ.  Before  that  time  the 
property  had  been  carried  off  by  the  debtor; 
and  I  see  no  principle  on  which  the  sheriff  can 
be  charged  with  its  value.  He  may  be  in  de- 
fault for  not  returning  the  execution  pursuant 
to  the  notice;  but  that,  under  the  circumstances 
of  this  case,  would  not  entitle  the  plaintiff  to 
more  than  nominal  damages. 

New  trial  granted. 

Explained— 59  Barb.,  102. 

Cited  in-60  N.  Y.,  165;  74  N.  Y.,  403;  11  Hun,  370; 
8  Barb.,  517;  7  W.  Dig..  283. 


GREEN  t>.  ARMSTRONG. 

Pleading  and  Practice  in  Justice  Court — Statute 
of  Frauds — Agreement  for  Sale  of  Growing 
Trees  with  Right  to  Enter — Must  Be  in  Writing. 

The  plaintiff  in  a  justice's  court  declared  for  the 
breach  of  a  "verbal  contract"  in  a  case  where  the 
Statute  of  Frauds  requires  a  contract  in  writing,  and 
the  defendant  pleaded  specially  instead  of  demur- 
ring ;  held,  that  a  motion  in  arrest  of  judgment  not 


NOTE.— Statute  of  Frauds— Sale  of  standing  trees 
with  right  to  enter  and  remove,  urtthin,  as  a  sale  of  an 
interest  in  lands.  In  addition  to  the  above  case  of 
Green  v.  Armstrong,  see  Lawrence  v.  Smith,27  How. 
Pr.,  327 ;  Bank  of  Lansingburgh  v,  Crary,  1  Barb., 
542;  Warren  v.  Leland,  2  Barb.,  613 ;  Pierrepont  v. 
Barnard.  5  Barb.,  364 ;  Silvernail  v.  Cole,  12  Barb., 
685 ;  McGregor  v.  Brown,  10  N.  Y.,  114 ;  Olmstead  v. 
Niles,  7  N.  H.,  523;  Kingsley  v.  Holbrook,  45  N.  H., 
313;  Yeakle  v.  Jacob,  33  Pa.  St.,  376;  Harrell  v.  Mil- 
ler, 35  Miss.,  700. 
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being  allowed  in  that  court,  the  defendant  could 
take  advantage  of  the  invalidity  of  the  contract  on 
the  trial ;  or  upon  certiorari  where  there  was  a  re- 
covery before  the  justice. 

An  agreement  for  the  sale  of  growing  trees,  with 
a  right  to  enter  on  the  land  at  a  future  time  and  re- 
move them,  is  a  contract  for  the  sale  of  an  interest 
in  lands,  and  to  be  valid  must  be  in  writing. 

The  distinction,  on  this  subject,  is  between  grow- 
551*]  ing  trees,  fruit  or  grass  and  other  *natural 
products  of  the  earth  on  the  one  hand,  and  growing 
crops  of  grain  and  other  annual  productions  raised 
by  cultivation  of  the  earth  and  the  industry  of  man 
on  the  other.  The  former  are  parcel  of  the  land,  and 
a  contract  in  writing  is  required  to  make  a  valid 
transfer :  the  latter  are  personal  chattels  and  not 
within  the  statute.  Per  Beardsley,  J. 

Citations— 2  R.  S.  134,  sees.  6,  8;  137,  sec.  6;  29 
Charles  II.,  ch.  3 ;  1  R.  L.  1813,  p.  78 ;  Chit.  Cont.,  299- 
302 ;  Greenl.  Ev.,  2d  ed.  sec.  271,  and  notes ;  4  Kent, 
Com.  5th  ed.  450,  451 ;  1  Shep.  Touch.,  by  Preston,  91 ; 

1  Inst.,  4 ;  2  Bl.  Com.,  17, 18,  404 ;  1  Prest.  Est.,  8 ;  1  R. 
8.,  887,  sec.  2 :  Toll.  Ex.,  150,  193-195 ;  2  Bl.  Com.,  by 
Chit.  122,  n.;  Rob.  Frauds,  365,  366 ;  11  Co.,  46 ;  Com. 
Dig.  Biens,  H  ;  1  Younge  &  J.,  396 ;  5  Barn.  &  C.,  829 ; 

2  Johns.,  418 : 10  Ad.  &  Ell..  753 ;  2  Brod.  &  B.,  99, 362 ; 
17  Johns.,  128 ;  1  Hayes  (Irish).  542 ;  Steph.  N.  P.,  1971; 
9  Barn.  &  C.,  561;  2  Mees.  &  W..  248;  4  Mees.  &  W.,  343 ; 
2  Johns.,  421,  n.;  15  Wend.,  387 :  9  Cow.,  39 ;  2  Maule 
&  S.,  205  ;  5  B.  &  Adol..  105 ;  6  N.  H.,  430 ;  7  N.  H.,  522 ; 
6  East,  602 ;  9  Mees.  &  W.,  501. 

T?  RROR  to  the  Oneida  C.  P.  Green  sued  Arm- 
J-J  strong  before  a  justice  of  the  peace  in  Feb- 
ruary, 1844,  and  declared  for  the  breach  of  a 
verbal  contract  made  in  January,  1838,  by 
which  the  defendant  sold  to  the  plaintiff  twen- 
ty-two basswood  trees  standing  on  the  defend- 
ant's land,  at  the  rate  of  one  shilling  and  six 
pence  per  saw-log,  said  trees  to  be  paid  for 
when  cut  and  carried  away,  the  plaintiff  being 
at  liberty  to  cut  and  take  them  away  at  any 
time  within  twenty  years  after  the  time  of  mak- 
ing the  contract,  averring  that  a  part  of  the 
timber  had  been  cut,  taken  and  paid  for,  and 
that  the  defendant  had  forbidden  the  plaintiff 
to  cut  or  take  away  any  more  of  said  trees. 
Plea,  the  general  issue,  with  notice  of  special 
matter. 

On  the  trial  before  the  justice  and  a  jury, 
the  contract  by  parol,  in  the  terms  stated  in 
the  declaration,  was  proved  to  have  been  made 
between  the  parties  about  six  years  before  the 
trial.  It  appeared  that  all  the  trees  which  the 
plaintiff  was  to  have,  were  selected  and  marked 
by  the  parties,  except  two.  After  the  plaintiff 
had  cut  and  taken  away  a  part  of  the  trees,  the 
defendant  forbade  him  from  cutting  any  more. 
In  the  course  of  the  trial,  the  defendant  object- 
ed to  the  plaintiff's  evidence  on  the  ground  that 
the  contract  was  invalid,  being  by  parol  and 
for  an  interest  in  lands,  and  also  because  it  was 
not  to  be  performed  within  one  year;  which  ob- 
jections the  justice  overruled.  The  jury  found 
a  verdict  for  the  plaintiff  for  $9,  upon  which 
the  justice  rendered  judgment,  which  was  re- 
versed by  the  C.  P.  on  certiorari,  for  the  rea- 
son, as  stated  in  the  record  in  that  court,  "that 
the  sale  of  the  trees  under  a  stipulation  to  be 
cut  and  taken  away  by  the  defendant  in  twen- 
ty years,  is  a  contract  for  the  sale  of  land,  and 
not  being  in  writing  is  void  by  the  statute." 

Mr.  O.  S.  Williams,  for  plaintiff  in  error. 

Mr.  John  Dean,  for  defendant  in  error. 

002*]     *Dy  the  Court,  Beardsley.  J.      A 

verbal  contract  was  made  between  these  par- 
ties, by  which  the  defendant  agreed  to  sell 
certain  trees  then  standing  and  growing  on  his 
land,  to  the  plaintiff,  with  liberty  to  cut  and 
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remove  the  same  at  any  time  within  twenty 
years  from  the  making  of  the  contract.  A  part 
of  the  trees  were  cut  and  removed  under  this 
agreement,  but  the  defendant  then  refused  to 
permit  any  more  to  be  taken,  and  for  this  the 
plaintiff  brought  his  action  in  the  justice's 
court,  where  a  judgment  was  rendered  in  his 
favor.  On  the  trial  of  the  cause  the  defendant 
objected  to  proof  of  such  parol  contract,  but  the 
objection  was  overruled.  The  judgment  was  re- 
moved by  certiorari  to  the  Court  of  C.  P.  of 
Oneida  Co.,  and  was  reversed  by  that  court, 
on  the  ground,  as  the  record  states,  that  the 
contract,  not  being  in  writing,  was  void  by  the 
Statute  of  Frauds. 

As  the  declaration  stated  that  the  contract 
was  by  parol  and  not  in  writing,  and  the  de- 
fendant pleaded  instead  of  demurring,  it  is  now 
urged  on  behalf  of  the  plaintiff  in  error,  that 
the  defendant  was  precluded  from  objecting, 
on  the  trial  of  the  cause  before  the  justice,  or  in 
the  Court  of  C.  P.,  to  proof  of  a  parol  contract, 
or  that  such  contract  was  void.  It  is  insisted 
the  defendant  should  have  demurred,  if  a  ver- 
bal contract  like  this  was  invalid,  and  that  by 
pleading  to  the  declaration,  its  sufficiency  and", 
consequently,  the  validity  of  the  contract  as 
stated,  were  admitted;  and  if,  in  truth,  the 
contract  was  for  this  reason  void,  the  defend- 
ant, having  failed  to  make  the  objection  at  the 
proper  time  and  in  an  appropriate  manner,  is 
now  remediless. 

If  the  action  had  been  pending  in  this  court, 
or  in  a  Court  of  C.  P.,  the  principles  stated 
would,  to  a  certain  exent,  have  been  applicable; 
for  the  objection  that  the  contract  was  by  parol 
and  not  in  writing,  could  not  have  been  made 
on  the  trial  of  the  issue  joined.  But  a  verdict 
on  the  issue  would  not  have  concluded  the  de- 
fendant, for  he  might  still  move  in  arrest  of 
judgment,  and  thus  raise  the  question  as  to  the 
validity  of  the  contract  declared  on.  A  motion 
in  arrest,  however,  cannot  be  made  in  the  jus- 
tice's court,  and  where  issue  has  been  joined, 
as  in  this  case,  if  the  defendant  cannot,  on  the 
trial  or  on  certiorari,  *object  that  the  [*553 
contract  is  void,  he  is  without  any  redress 
whatever.  But  pleading  to  a  declaration,  when 
the  party  might  have  demurred,  cannot  be  al- 
lowed to  have  any  such  conclusive  effect  upon 
the  rights  of  the  party;  it  cannot  make  a  void 
contract  valid,  or  at  all  change  the  real  rights 
of  the  litigant  parlies.  The  orderly  and  formal 
mode  of  making  the  objection  would  be  by  de- 
murrer or  motion  in  arrest;  but  this  is  only  a 
matter  of  form.  And  as  it  was  too  late  to  de- 
mur, and  a  motion  in  arrest  could  not  be  made, 
I  have  no  difficulty  in  saying  the  objection  was 
properly  made  on  the  trial,  and  in  the  C.  P., 
and  it  must  now  be  determined  by  this  court. 

The  Revised  Statutes  declare  that  no  "inter- 
est in  lands"  shall  be  created,  unless  by  deed 
or  conveyance  in  writing;  and  that  every  con- 
tract for  the  sale  of  "any  interest  in  lands' 
shall  be  void  unless  in  writing.  2  R.  S.,  184, 
sees.  6,  8.  Certain  exceptions  and  qualifications 
to  these  enactments  are  contained  in  the  sec- 
tions referred  to,  but  none  which  touch  the 
question  now  before  the  court;  and  so  far  as 
respects  this  question  the  former  Statute  of  N. 
V.,  and  the  English  Statute  of  29  Charles  II., 
ch.  8,  contain  similar  provisions.  1  R.  L.  of 
1818,  p.  78;  Chit.  Cont.,  299. 
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The  precise  question  in  this  case  is,  whether 
an  agreement  for  the  sale  of  growing  trees, 
with  a  right  to  enter  on  the  land  at  a  future 
time  and  remove  them,  is  a  contract  for  the 
sale  of  an  interest  in  land.  If  it  is,  it  must  fol- 
low that  the  one  declared  on  in  this  case,  not 
being  in  writing,  was  invalid,  and  the  judgment 
of  the  C.  P.,  reversing  that  of  the  justice,  was 
correct  and  must  be  affirmed. 

And  in  the  outset  I  must  observe,  that  this 
question  has  not,  to  my  knowledge,  been  de- 
cided in  this  State.  It  has,  however,  arisen  in 
the  English  courts,  and  in  some  of  those  of 
our  sister  States;  but  their  decisions  are  con- 
tradictory, and  the  views  of  individual  judges 
wholly  irreconcilable  with  each  other.  Greenl. 
Ev.,  2d  ed.,  sec.  271,  and  notes;  Chit.  Cont., 
299-302;  4  Kent,  Com..  5th  ed.,  450.  451.  We 
are,  therefore,  as  it  seems  to  me,  at  full  liberty 
to  adopt  a  broad  principle,  if  one  can  be  found, 
which  will  determine  this  precise  question  in  a 
554*]  *manner  which  our  judgments  shall 
approve,  and  especially  if  it  be  equally  appli- 
cable to  other  and  analogous  cases. 

By  the  statute,  a  contract  for  the  sale  of 
"any  interest  in  lands"  is  void  unless  in  writ- 
ing. The  word  "land"  is  comprehensive  in  its 
import,  and  includes  many  things  besides  the 
earth  we  tread  on,  as  waters,  grass,  stones, 
buildings,  fences,  trees  and  the  like;  for  all 
these  may  be  conveyed  by  the  general  desig 
nation  of  land.  1  Shep.  Touch.,  by  Preston, 91; 
1  Inst.,  4;  1  Prest.  Estates,  8;  2  Bl.  Com.,  17, 
18;  1  R.  S..  887,  sec.  2;  2  Id.,  137,  sec.  6.  Stand- 
ing trees  are,  therefore,  part  and  parcel  of  the 
land  in  which  they  are  rooted,  and  as  such  are 
real  property.  They  pass  to  the  heir  by  de 
scent  as  part  of  the  inheritance.and  not,  as  per- 
sonal chattels  do,  to  the  executor  or  adminis- 
trator. Toll.  L.  of  Exrs.,  193-195;  2B1.  Com. 
by  Chitty.  122,  n.  Rob.  Frauds,  365,  366;  Rich- 
ard Liford' a  case,  11  Rep.,  46;  Com.  Dig.  Biens. 
H.  And  being  strictly  real  property,  they  can- 
not be  sold  on  an  execution  against  chattels 
only.  Scorell  v.  BoxaU,  1  Younge  &  Jer.,  396; 
Evans  v.  Roberts,  5  Barn.  &  C.,  829. 

It  is  otherwise  with  growing  crops,  as  wheat 
and  corn,  the  annual  produce  of  labor  and  cul- 
tivation of  the  earth  ;  for  these  are  personal 
chattels,  and  pass  to  those  entitled  to  the -per- 
sonal estate,  and  not  to  the  heir.  Toll..  150, 
194;  2  Bl.  Com.,  404.  They  may  also  be  sold 
on  execution  like  other  personal  chattels. 
Whipple  v.  Foot,  2  Johns.,  418;  Jones  v.  Flint, 
10  Ad.  &  Ell.,  753;  Peacock  v.  Purvis,  2  Brod. 
&  B..  862  ;  HartweU  v.  Bissett,  17  Johns.,  128. 

These  principles  suggest  the  proper  distinc- 
tion. An  interest  in  personal  chattels  may  be 
created  without  a  deed  or  conveyance  in  writ- 
ing, and  a  contract  for  their  sale  may  be  valid 
although  by  parol.  But  an  interest  in  that 
which  is  land,  can  only  be  created  by  deed  or 
written  conveyance  ;  and  no  contract  for  the 
sale  of  such  an  interest  is  valid  unless  in  writ- 
ing. It  is  not  material  and  does  not  affect  the 
principle,  that  the  subject  of  the  sale  will  be 
personal  property  when  transferred  to  the  pur- 
chaser. If.  when  sold,  it  is,  in  the  hands  of  the 
seller,  a  part  of  the  land  itself,  the  contract  is 
555*1  within  the  statute.  These  trees*  were 
Dart  of  the  defendant's  land  and  not  his  per- 
sonal chattels.  The  contract  for  their  sale  and 
transfer,  being  by  parol,  was  therefore  void. 
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The  opinion  of  the  court  in  the  case  of  Dunne 
v.  Ferguson,  1  Hayes  (Irish),  542,  contains  one 
of  the  best  illustrations  of  this  question.  That 
case  is  thus  stated  in  Steph.  N.  P.,  1971.  "The 
facts  of  the  case  were,  that  in  October,  1830, 
the  defendant  sold  to  the  plaintiff  a  crop  of 
turnips,  which  he  had  sown  a  short  time  pre- 
viously, for  a  sum  less  than  ten  pounds.  In 
February,  1831.  and  previously,  while  the  tur- 
nips were  still  in  the  ground,  the  defendant  sev- 
ered and  carried  away  considerable  quantities 
of  them,  which  he  converted  to  his  own  use. 
No  note  in  writing  was  made  of  the  bargain. 
It  was  contended  for  the  defendant,  that  the 
action  of  trover  did  not  lie  for  things  annexed 
to  the  freehold,  and  that  the  contract  was  of  no 
validity  for  want  of  a  note  or  memorandum  in 
writing  pursuant  to  the  Statute  of  Frauds.  Upon 
the  foregoing  facts,  Chief  Baron  Joy  observed 
(Barons  Smith,  Pennefeather  and  Foster,  con- 
curring): The  general  question  for  our  decis- 
ion is,  whether  there  has  been  a  contract  for 
an  interest  concerning  lands,  within  the  2d  sec- 
tion of  the  Statute  of  Frauds,  or  whether  it 
merely  concerned  goods  and  chattels.  And  that 
question  resolves  itself  into  another,  whether 
or  not  a  growing  crop  is  goods  and  chattels? 
In  one  case  it  has  been  held,  that  a  contract 
for  potatoes  did  not  require  a  note  in  writ- 
ing, because  the  potatoes  were  ripe;  and  in 
another  case,  the  distinction  turned  upon  the 
hand  that  was  to  dig  them,  so  that  if  dug  by 
A  B  they  were  potatoes,  and  if  by  C  D  they 
were  an  interest  in  lands.  Such  a  course  al- 
ways involves  the  judge  in  perplexity,  and  the 
case  in  obscurity.  Another  criterion  must, 
therefore,  be  had  recourse  to;  and,  fortunately, 
the  later  cases  have  rested  the  matter  on  a  more 
rational  and  solid  foundation.  At  common 
law,  growing  crops  were  uniformly  held  to  be 
goods;  and  they  were  subject  to  all  the  leading 
consequences  of  being  goods,  as  seizure  in  ex- 
ecution, etc.  The  Statute  of  Frauds  takes 
things  as  it  finds  them,  and  provides  for  lands 
and  goods  according  as  they  were  so  esteemed 
before  its  enactment.  In  this  way  the  question 
*may  be  satisfactorily  decided.  If,  be-[*556 
fore  the  statute,  a  growing  crop  has  been  held 
to  be  an  interest  in  lands,  it  would  come  with- 
in the  2d  section  of  the  Act,  but  if  it  were 
only  goods  and  chattels,  then  it  came  within 
the  13th  section.  On  this,  the  only  rational 
ground,  the  cases  of  Evans  v.  Roberts,  5  Barn.  & 
C.,  829;  Smith  v.  Surman,  9 Id.,  561 ;  and  Scorell 
v.Boxatt,!  Younge  &  J.,  396, have  been  decided. 
And  as  we  think  that  growing  crops  have  all 
the  consequences  of  chattels,  and  are  like  them, 
liable  to  be  taken  in  execution,  we  must  rule 
the  points  saved  for  the  plaintiff." 

Various  other  decisions  have  proceeded  on 
the  same  principle,  although  it  has  nowhere 
been  stated  and  illustrated  with  the  same  clear- 
ness and  force  as  in  the  opinion  of  Ch.  B.  Joy. 

The  following  cases  may  be  cited  to  show 
that  growing  crops  of  grain  and  vegetables, 
fructus  industriales,  being  goods  and  chattels, 
and  not  real  estate,  may  be  conveyed  by  a  ver- 
bal contract,  as  they  may  also  be  sold  on  exe- 
cution as  personal  chattels.  Carrington  v.  Roots, 
2  Mees.  &  W.,  248  ;  Sainsbury  v.  Matthews,  4 
Id.,  343;  Newcombv.  Earner,  2  Johns.,  421,  ».; 
Mumford  v.  Whitney,  15  Wend. ,  387;  Austin  v. 
Sawyer,  9  Cow.,  89  ;  Jones  v.  Flint,  10  Ad.  & 
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Ell.,  753;  Warwick  v.  Bruce,  2  Maule  &  S.,  205; 
Graves  v.  Weld.  5  B.  &  Ad.,  105. 

But  where  the  subject-matter  of  a  contract  of 
sale,  is  growing  trees,  fruit  or  grass,  the  nat- 
ural produce  of  the  earth,  and  not  annual  pro- 
ductions raised  by  manurance  and  the  indus- 
try of  man,  as  they  are  parcel  of  the  land  itself, 
and  not  chattels,  the  contract,  in  order  to  be 
valid,  must  be  in  writing.  Teal  v.  Auty,  2 
Brod.  &  B.,  99;  Putney  v.  Day,  6  N.  H.,  430  ; 
Olmstead  v.  Nile*,  1  Id..  522  ;  Crosby  v.  Wads 
worth,  6  East,  602;  Rodwell  v.  Phillips,  9  Mees. 
&  W.,  501;  Jones  v.  Flint,  10  Ad.  &  Ell.,  753. 
The  contract  in  this  case  was  within  the  stat- 
ute, and  being  by  parol  was  void.  The  judg- 
ment of  the  C.  P.  must  be  affirmed. 
Judgment  affirmed. 

"Land"— What  term  includes— Standing  trees,  etc. 
Distinguished-6  N.  Y.,  292 ;  4  Hun.,  792 ;  52  Barb,, 
485. 

Explained— 46  Ind.,  508,  509 ;  15  Am.  Rep.,  311,  314, 
321. 

Followed— 82  N.  Y.,  484. 

Cited  in-1  N.  Y.,  569 : 10  N.  Y.,  117 ;  48  N.  Y.,  570 :  1 
Keyes,  420 ;  1  Barb..  545 ;  2  Barb.,  618 ;  5  Barb.,  372 ;  12 
Barb..  686 :  18  Barb.,  349 ;  20  Barb.,  318 ;  36  Barb..  417 ; 
50  Barb.,  305  ;  57  Barb.,  246 ;  27  How.  Pr.,  334 ;  38 
How.  Pr.,  388  ;  39  How.  Pr..  381 ;  36  N.  J.  L.,  140 ;  13 
Am.  Rep.,  434;  59  Nl  H.,  202:  47  Am.  Rep..  193. 

Growing  crops  and  natural  products— Are  personal 
chattels.  Distinguished— 52  Barb..  485. 

Cited  in— 49  N?  Y.,  28;  10  Am.  Rep.,  321 ;  1  Abb. 
App.  Dec.,  49 ;  38  How.  Pr.,  388 ;  23  Cal..  69  ;  76  Ind., 
532;  36  N.  J.L.,  258. 


557*]  *FOWLERt>.  VAN  SURD  AM. 

Bet  on  Election—  When  and  How  Far  Stake7u>ld- 
er  Liable — Statute  of  Limitations. 

Though  a  party  who  has  bet  money  upon  the  result 
of  an  election  is  entitled  to  recover  the  same  of  the 
stakeholder,  yet  where  the  deposit  was  made  in  the 
bills  of  a  bank  which  failed  before  the  suit  was 
brought  and  no  demand  had  been  made  of  the  stake- 
holder and  there  was  no  evidence  that  he  bad  parted 
with  the  bills,  it  was  held  that  he  was  only  liable  for 
the  value  of  them  at  the  time  of  bringing  the  action, 
An  action  against  a  stakeholder,  to  recover  money 
deposited  as  a  party  to  a  bet,  is  barred  by  the  Statute 
of  Limitations,  unless  brought  within  three  years 
after  the  cause  of  action  accrued,  such  action  being 
maintainable  onlv  by  virtue  of  the  Statute  Concern- 
ing Betting  and  Gaming. 

Citations—  1  R.  S.,  662 ;  6  Hill,  340 ;  12  Johns.,  1, 376 ; 
9  Cow.,  169 ;  5  Wend.,  250;  3  Wend.,  494 ;  2  R.  S.,  298, 
sec.  31. 

ERROR  to  the  Rensselaer  C.  P.  The  cause 
originated  in  a  justice's  court,  where  Van 
Surdam,  in  March,  1844,  sued  Fowler  for  mo 
ney  held  by  the  latter  as  a  stakeholder,  which 
the  plaintiff,  who  had  staked  it,  sought  to  re- 
cover back.  The  declaration  contained  the 
common  counts  in  indebilatus  assumpsit,  and  a 
count  averring  that  the  defendant  was  indebt- 
ed to  the  plaintiff  "  in  the  sum  of  ten  dollars 
received  of  the  plaintiff  on  or  about  the  10th 
day  of  October,  1840,  contrary  to  the  provis- 
ions of  article  8,  chap.  20,  title  8,  of  the  first 
part  of  the  Revised  Statutes."  The  defendant 
pleaded  the  general  issue,  and  gave  notice  that 
he  would  rely  on  the  Statute  of  Limitations, 
and  of  other  special  matter. 

On  the  trial  before  the  justice  and  a  jury,  it 
appeared  that  the  plaintiff  and  one  Bratt,  in 


Nor*.—  Wooer—  On  event  of  an  election— Recovery 
from  stakeholder.  See,  Yatet  v.  Foot,  12  Johns..  1, 
note ;  Bunn  v.  Hiker.  4  Johns.,  420,  note. 
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the  autumn  of  1840,  prior  to  the  general  elec- 
tion, bet  each  other  $10  on  the  result  of  that 
election,  and  that  bills  of  the  Bank  of  Benning- 
ton  to  the  amount  of  $10  from  each  party  were 
placed  in  the  hands  of  the  defendant  as  stake- 
holder, and  that  after  the  election  each  party 
claimed  that  he  had  won  the  bet. 
The  defendant  proved  that  the  Bank  of  Ben- 
nington  was  reputed  to  have  been  insolvent 
since  the  fall  of  1842,  and  that  at  the  time  of 
the  commencement  of  the  suit  its  bills  were 
worth  nothing.  The  evidence  of  the  insolvency 
of  the  bank  was  objected  to  as  not  being  the 
best  which  the  case  admitted,  but  the  objection 
was  overruled. 

*The  jury  found  a  verdict  for  the  [*558 
defendant,  upon  which  the  justice  rendered 
judgment,  which  was  reversed  by  the  C.  P. 

Jar.  R.  M.  Townsend,  for  plaintiff  in  er- 
ror. 

Messrs.  Oliver  and  White,  for  defendant 
in  error. 

By  the  Court,  Jewett,  J.  Although  each 
party,  after  the  election,  claimed  that  he  had 
won  the  bet,  neither  ol  them  at  any  time  de- 
manded or  required  the  defendant  to  refund 
to  him  the  money  deposited.  The  8th  section 
of  the  Statute  "Of  Betting  and  Gaming,"  1  R. 
S.,  662,  declares  that  "All  wagers,  bets  or 
stakes  made  to  depend  upon  any  race,  or  upon 
any  gaming  by  lot  or  chance,  or  upon  any  lot, 
chance,  casualty,  or  unknown  or  contingent 
event  whatever,  shall  be  unlawful.  All  contracts 
for  or  on  account  of  any  money  or  property, 
or  thing  in  action  so  wagered,  bet  or  staked, 
shall  be  void."  The  9th  section  provides,  that 
"Any  person  who  shall  pay,  deliverer  deposit 
any  money,  property  or  thing  in  action,  upon 
the  event  of  any  wager  or  bet  herein  prohibit- 
ed, may  sue  for  and  recover  the  same  of  the 
winner  or  person  to  whom  the  same  shall  be 
paid  or  delivered,  and  of  the  stakeholder  or 
other  person  in  whose  hands  shall  be  deposit- 
ed any  such  wager,  bet  or  stake,  or  any  part 
thereof,  whether  the  same  shall  have  been  paid 
over  by  such  stakeholder  or  not,  and  whether 
any  such  wager  be  lost  or  not." 

The  plaintiffs  having  proved  the  deposit  of 
$10  with  the  defendant  in  the  character  of 
a  stakeholder,  as  a  bet  upon  the  event  of  an 
election  to  take  place,  prohibited  by  the  stat- 
ute, was  prima  facie  entitled  to  recover  in  this 
action  unless  barred  by  the  Statute  of  Limita- 
tions. The  defense  is,  that  the  money  staked 
was  in  bills  of  the  Bank  of  Bennington,  which 
although  then  worth  their  nominal  amount, 
afterwards,  and  before  any  demand  was  made 
and  before  this  suit  was  brought,  became  en- 
tirely worthless  by  the  insolvency  and  failure 
of  that  bank  ;  and  that,  therefore,  although 
the  plaintiff  might  be  entitled  to  the  identical 
bills  from  the  defendant  on  demand,  yet  hav- 
ing sued  for  *the  amount,  he  is  only  en-  [*5/>O 
titled  to  recover  the  actual  value  of  the  deposit 
at  the  time  of  bringing  the  action.  The  argu- 
ment submitted  for  the  plaintiff  in  error  con- 
cedes that  if  the  defendant  had  produced  in 
court  on  the  trial  and  tendered  to  the  plaintiff  the 
identical  bills,  though  they  were  worthless,  it 
would  have  been  a  legal  defense.  But  HS  this 
course  was  not  adopted  by  the  defendant,  it  is 
claimed  that  he  was  liable  for  the  nominal 
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amount  ;  and  the  case  of  Thomas  v.  Todd. 
6  Hill,  340,  is  relied  on  as  establishing  such  li- 
ability. That  case,  however,  only  decides  that 
where  bills  of  an  insolvent  bank  have  been 
paid  and  received  in  the  usual  course  of  busi- 
ness, the  party  receiving*  them  must  return 
them  or  offer  to  do  so,  in  a  reasonable  time,  or 
he  will  be  obliged  to  sustain  the  loss.  In  the 
case  at  bar,  the  defendant  was  simply  a  depos- 
itary of  the  bills,  holding  them  for  the  use  of 
the  plaintiff,  and,  in  my  opinion,  is  only  liable 
for  their  value  at  the  time  when  they  should 
be  called  for  by  the  plaintiff,  unless  it  appeared 
that  he  had  disposed  of  them  at  some  prior  pe- 
riod. Being  a  depositary  of  the  bills  to  hold 
or  keep,  not  to  use,  the  law,  I  think,  presumes 
that  the  defendant  had  them  on  hand,  and  if  the 
plaintiff's  right  depended  on  the  fact  that  he 
had  passed  them  off,  it  lay  with  him  to  give 
the  evidence  of  that  fact.  The  defendant 
could  safely  repose  on  the  ground  upon  which 
the  presumption  of  law  placed  him.  There 
was  no  evidence  that  the  defendant  had  dis- 
posed of  or  used  the  bills;  but,  on  the  contra- 
ry, it  was  proved  by  the  plaintiff,  that  a  short 
time  before  the  suit  was  brought,  he  said  he 
had  the  money  and  was  ready  to  pay  it  over 
as  soon  as  the  parties  agreed  which  was  entitled 
to  it.  There  was  no  evidence  that  the  plaintiff 
at  any  time  had  called  upon  the  defendant  to 
withdraw  his  stakes,  or  that  prior  to  the  com- 
mencement of  the  suit  he  had  repudiated  the 
bet.  The  evidence  of  the  insolvency  or  failure 
of  the  bank  was  properly  admitted. 

But  if  I  am  wrong  in  the  foregoing  conclu- 
sions, the  question  remains  to  be  considered 
whether  the  plaintiff's  action  was  not  barred 
by  the  Statute  of  Limitations.  That  I  think 
depends  upon  the  inquiry  whether  this  action 
is  founded  upon  the  Statute  "  Of  Betting  and 
Gaming."  One  count  of  the  declaration  isun- 
56O*J  der  *that  statute  ;  and  if  the  action 
cannot  be  sustained  at  common  law,  it  follows 
that  if  sustained  at  all,  it  must  rest  upon  the 
provisions  of  the  statute.  I  may,  I  believe, 
safely  say,  that  although  there  have  been 
cases,  both  in  our  own  and  in  the  English 
courts,  conflicting  somewhat  upon  the  point 
whether  an  action  of  this  kind  lay  at  common 
law,  it  is  now  regarded  as  settled,  that  it  is  a 
wager,  against  the  principles  of  sound  policy 
and,  therefore,  void  ;  and  that  no  action  lies 
after  the  event  has  happened  and  the  bet  has 
been  lost  and  won,  by  either  party  against  the 
stakeholder  to  recover  back  his  deposit.  Yates 
v.  Foot,  12  Johns.,  1 ;  Denniston  v.  Cook,  Id., 
376;  Rust  v.  Oott,  9  Cow.,  169;  Brush  v.  Keel- 
er,  5  Wend.,  250  ;  McKeon  v.  Caherty,  3  Id., 
494. 

It  follows  then,  that  the  plaintiff's  remedy, 
if  any,  is  upon  the  statute ;  and  the  suit  not 
having  been  brought  within  three  years  after 
his  cause  of  action  accrued,  is  barred  by  the 
31st  section  of  the  Statute  of  Limitations,  2  R. 
S.,  298,  which  provides,  that  "All  actions  upon 
any  statute  made  or  to  be  made,  for  any  for- 
feiture or  cause,  the  benefit  and  suit  whereof 
is  limited  to  the  party  aggrieved,  or  to  such 
party  and  the  people  of  this  State,  shall  be 
commenced  within  three  years  after  the  offense 
committed,  or  the  cause  of  action  accrued,  and 
not  after,  "(a) 

(a)  See,  Freeland  v.  McCullough,  ante.  p.  414. 
894 


The  judgment  of  the  C.  P.  must  be  reversed, 
and  that  of  the  justice  affirmed. 
Ordered  accordingly. 

Cited  in— 12  N.  Y.,  36 ;  9  Barb..  316 :  22  Barb.,  83 ;  2» 
How.  Pr.,  95 ;  62  How.  Pr.,  502 ;  48  Super.,  116. 


*RELYEA  ET  AL.  t>.  DREW,  ET  AL.    [*561 

Action  upon  Covenant — Pleading. 

Where  the  defendants  covenanted  to  pay  the 
plaintiffs  $3,000  per  month  during  the  time  the  fare 
upon  certain  steamboats  running  on  the  Hudson 
River  In  a  particular  season  should  be  $3 :  $2,500  per 
month  during  the  time  it  should  be  $2.50,  and  so  on, 
specifying  five  different  rates  of  payment,  as  differ- 
ent prices  should  be  obtained  for  fare,  the  last  being 
$500  per  month  when  the  fare  should  be  below  $F. 
and  the  declaration,  after  setting  out  the  covenant, 
assigned  as  a  breach  that  at  the  close  of  the  season  a 
large  sum,  to  wit :  $5,000,  became  due  and  payable 
to  the  plaintiffs  according  to  the  covenant,  and  was 
not  paid,  without  any  averment  showing  what  the 
fare  had  at  any  time  been  upon  such  boats ;  held 
bad  for  the  want  of  such  averment. 

Citation— 1  Chit.  PI.,  7th  Am.  ed.,  244. 

"HEMURRER  to  declaration.  The  action  wa» 
±J  covenant,  commenced  in  July  Term,  1843; 
and  the  declaration  stated  that  heretofore,  to 
wit:  October  25,  1841,  the  plaintiffs  being  own- 
ers of  the  steamboat  Diamond,  they  and  the 
defendants  entered  into  a  contract  under  seal, 
by  which  the  defendants,  for  and  in  consider- 
ation of  the  agreement  thereinafter  mentioned, 
covenanted  to  pay  the  plaintiffs  $125  for  each 
and  every  day  the  Hudson  River  should  be 
navigable  between  N.  Y.  and  Albany  during 
the  year  1841,  $1,000  in  advance,  and  weekly 
thereafter  until  the  same  should  be  paid  ;  and 
in  like  manner  for  each  and  every  month  dur- 
ing the  season  for  ordinary  navigation  for  the 
year  1842  after  March  20,  the  sum  of  $3,000 
per  month  when  the  fare  should  be  $3  on  the 
boats  of  the  People's  line  and  the  N.  Y.,  Al- 
bany and  Troy  line  of  steamboats,  or  either  of 
said  lines  ;  $2,500  when  the  fare  should  be 
$2.50  ;  $2.250  when  it  should  be  $2  ;  $1,700 
when  it  should  be  $1.50,  and  $1,000  per  month 
when  $1,  the  price  of  berths  to  be  reckoned  as 
part  of  the  fare;  and  if  the  fare  should  at  any 
time  be  less  than  $1,  then  they  were  to  pay 
$500  per  month  for  such  time  as  said  boats 
should  run  at  such  reduced  price;  payments  to 
be  made  half  monthly  to  R.  F.  Slack,  at  the 
office  of  the  People's  line  in  N.  Y.  or  Albany. 
In  consideration  of  which  the  plaintiffs  cove- 
nanted to  withdraw  said  boat  Diamond  from 
*the  Hudson  River  between  Albany  [*562 
and  N.  Y.  and  the  intermediate  places,  for  the 
remainder  of  the  year  1841,  and  for  the  year 
1842.  Plaintiffs  aver  that  they  did  so  with- 
draw The  Diamond  from  the  Hudson  River  for 
the  remainder  of  1841  and  for  1842,  and  that 
they  have  performed  and  kept  the  covenants 
on  their  part.  Breach,  that  the  defendants  did 
not  for  the  season  of  ordinary  navigation  be- 
tween N.  Y.  and  Albany,  for  the  year  1842,pay 
to  the  said  plaintiffs  the  sums  specified  in  said 
agreement  to  be  paid  during  said  season  by  the 
said  defendants,  or  any  part  thereof,  but,  on 
the  contrary,  at  the  close  of  the  season  of  navi- 
gation for  1842,  a  large  sum,  to  wit  :  $5,000, 
had  become  and  then  and  there  was  due  and 
payable  from  the  defendants  to  the  plaintiffs, 

DENIO  1> 


1845 


LEE  v.  SWIFT. 


according  to  the  form  and  effect  of  the  said 
covenant,  for  and  on  account  of  the  payments 
to  be  made  during  the  season  of  ordinary  nav- 
igation for  1843  ;  yet  the  said  defendants  did 
not  pay  and  have  not  paid,  etc.,  to  the  plaint- 
iffs, or  to  said  Slack  said  sum  of  money,  etc., 
but  have  refused,  etc. 

Demurrer  and  joinder.  Among  the  special 
causes  of  demurrer  it  was  objected,  that  the 
declaration  did  not  state  the  length  of  the  navi- 
gable season  of  1842  after  March  20  ;  or  what 
fare  was  paid  to  the  lines  of  boats  mentioned 
in  the  agreement,  during  any  part  of  that  sea- 
son. 

Mr.  S.  Stevens,  for  defendants,  insisted 
that  the  declaration  was  defective  for  the  want 
of  the  particular  averments  above  referred  to. 
He  cited  People  v.  Russell,*  Wend.,  570;  Thom- 
as v.  Van  Ness,  Id.,  549;  Glover  v.  Tuck,  24  Id., 
153;  Mansel,  Demurrer,  51,  52;  Cooney  v.  Win- 
ants,  19  Wend.,  504;  Brown  v.  Stebbins,  4  Hill, 
154. 

Mr.  I.  Harris,  for  plaintiffs,  maintained 
that  enough  was  stated  fairly  to  apprise  the 
defendants  of  the  claim  made  against  them, 
which  he  said  was  all  that  was  requisite,  and 
referred  to  1  Chit.  PI.,  408,  409  ;  Hughes  v. 
Smith,  5  Johns.,  173  ;  Postmaster- General  v. 
Coehran,  2  Id.,  414  ;  Steph.  PI.,  402,  411;  Dale 
v.  Roosevelt,  9  Cow.,  313. 

563*]    *By  the  Court,  Beardsley,  J.    The 

covenants  of  the  respective  parties  to  this  suit 
appear  to  be  fully  set  out  in  the  declaration, 
and  the  plaintiffs  have  averred  performance  on 
their  part.  So  far  the  declaration  is  correct. 
But  this  alone  is  not  enough  to  show  a  right  of 
action  against  the  defendants.  The  plaintiffs 
were  bound  to  go  further,  and  in  due  form  to 
assign  such  breaches  of  the  defendants'  cove- 
nants as  were  relied  upon  as  grounds  for  a  re- 
covery of  damages. 

A  chief  object  of  formal  written  pleadings 
is  to  apprise  the  opposite  party  of  the  real  cause 
of  complaint  against  him,  so  that  he  may,  in 
like  manner,  interpose  the  proper  answer  on 
his  part,  and  that  on  the  trial  he  may  not  be 
taken  by  surprise.  This  requires  that  the  in- 
jury complained  of,  should  be  stated  with  such 
fullness  and  certainty  in  the  declaration  as  to 
leave  no  reasonable  doubt  of  the  particular 
transaction  on  which  the  plaintiff  relies,  and 
which  he  intends  to  prove,  to  establish  his  right 
of  action.  1  Ch.  PI.,  7th  Am.  ed.,  244.  These 
are  commonplace  principles,  and  apply  to  every 
pleading  which  is  required  to  be  special  in  its 
nature. 

In  this  case  several  grades  or  rates  of  com- 
pensation are  specified  in  the  contract  declared 
on,  and  the  plaintiffs  must  recover,  if  at  all, 
according  to  some  one  or  more  of  the  specified 
rates.  They  may  be  entitled  to  recover  at  dif- 
ferent rates  for  different  periods  of  time  during 
the  season  of  1842;  for  instance,  at  the  rate  or 
$3,000  per  month,  for  one  period  ;  $1,000  for 
another,  and  $500  for  the  residue  ;  but  for  a 
single  period,  only  one  rate  of  compensation 
can  in  any  case  be  allowed.  And  the  particular 
rate  which  may  be  recovered,  is  not  made  to 
depend  upon  what  the  plaintiffs  or  the  defend- 
ants may  themselves  do,  but  upon  the  rale  of 
fare  for  the  time  being  for  a  passage  between 
N.  Y.  and  Albany  on  certain  lines  of  boats,  or 


one  of  them,  as  is  specified  in  the  contract. 
The  fare  on  these  lines  may  have  varied  at  dif- 
ferent times  in  the  season  of  1842.  This  wa& 
anticipated  by  the  contract,  and  the  change 
would  affect  the  amount  which  the  defendants 
were  bound  to  pay.  Such  was  their  eneage-  • 
ment  by  the  terms  of  the  contract.  If  the"f  are, 
on  the  boats  referred  to,  was  as  high  as  $3  a 
*passage,  the  monthly  payment  was  [*564 
to  be  $3,000;  but  if  the  fare  fell  below  $1,  the- 
sum  per  month  was  to  be  $500. 

In  effect,  the  defendants  entered  into  several 
distinct  engagements,  each  of  which  depended 
upon  a  particular  event  in  the  nature  of  a  con- 
dition precedent.  They  were  only  bound  to 
pay  at  the  rate  of  $3,000  per  month  when  the 
fare  was  as  high  as  $3  ;  if  less  than  that  sum, 
then  the  monthly  payment  was  to  be  reduced  : 
but  its  amount,  in  every  case,  was  to  depend 
upon  the  rate  of  fare  for  the  same  period. 

The  defendants  had  an  undoubted  right  to 
know  what  rate  of  compensation  per  month 
was  claimed  by  the  plaintiffs.  This  was  of  the 
substance  and  essence  of  the  controversy  be- 
tween them.  If  different  rates  were  demanded 
for  different  periods,  this  also  should  appear  in 
the  declaration;  and  the  ground  on  which  each 
particular  rate  was  claimed  should  also  be 
stated.  Hence  the  passage  fare  between  N.  Y. 
and  Albany  for  each  separate  period  must  be 
stated;  for  upon  that  alone  the  amount  of  the 
monthly  payment  depended. 

In  these  respects  this  declaration  is  defective. 
It  does  not  show  what  rate  of  compensation  is 
demanded  by  the  plaintiffs.or  what  the  passage 
fare  at  any  time  during  the  season  of  1842  was. 
The  plaintiffs  may  intend  to  claim  $3.000  a 
month,  or  they  may  demand  but  $500,  and  as 
everything  is  left  at  large  by  this  declaration, 
they  may  design  to  prove  the  fare  to  have  been 
$3,  or  any  other  amount  whatever.  On  these 
important  and,  indeed,  vital  points,  the  decla- 
ration furnishes  not  even  an  intimation  of  what 
is  intended.  It  is  plainly  bad.  The  plaintiffs 
cannot  set  out  the  contract  and  then  aver  that 
a  large  sum  of  money  became  and  was  due 
upon  it,  and  which  had  not  been  paid.  They 
must  show,  in  particular.how  the  sum  or  sums 
demanded  became  due  and  payable.  If  $8,000- 
per  month  are  claimed,  it  must"  appear  that  the 
passage  fare  was  at  least  $3, and  so  of  any  other 
rate  of  compensation  which  may  be  demanded. 

The  defendants  are  entitled  to  judgment, but 
with  leave  to  amend  on  payment  of  costs. 

Ordered  accordingly. 

Cited  in-9  Am.  Rep..  144 ;  1  Col.,  239. 


*LEE  v.  SWIFT. 


Non-  Negotiable  Note — Made  for  Accommodation 
—  When  Holder  Mutt  Prove  Consideration. 

The  defendant,  for  the  accommodation  of  the 
plaintiff,  made  a  promissory  note  payable  to  him  In 
one  year,  without  words  of  neirotiabilit.v.and  at  the 
same  time  took  from  him  an  agreement  to  Indemni- 
fy him  avainrt  It ;  and  the  maker  and  payee  then 
left  It  with  a  third  person  to  be-  dellveivd  to  C., 
which  was  done  ;  but  there  was  no  evidence  U|>on 
what  account  or  for  what  consideration  It  was  de- 
livered to  C. :  held.  In  an  action  on  the  note  at  the 
suit  of  the  payee,  that  the  defendant  was  not  rv- 
gponsible,  for  the  want  of  proof  that  C.  received  it 
for  a  valuable  consideration. 

Citation-13  Wend.,  484. 
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A  SSUMPSIT,  tried  at  the  Seneca  Circuit  in 
A  May.  1844,  before  Whiting,  G.  Judge.  The 
plaintiff  gave  in  evidence  a  promissory  note 
made  by  the  defendant  to  the  plaintiff  without 
words  of  negotiability,  for  $500,  payable  one 
year  from  date,  and  dated  at  Waterloo,  De- 
cember 17,  1838,  and  rested. 

The  defendant  produced,  proved  and  read 
in  evidence  a  receipt  signed  by  the  plaintiff,  in 
the  following  words: 

"Rec'dof  M.  H.  Swift  [the  defendant]  his 
note,  made  payable  to  me  in  one  year,  for  five 
hundred  dollars,  from  which  I  agree  to  save 
him  harmless.  Waterloo,  Dec.  17th,  1838. 

N.  P.  LEE." 

The  plaintiff  then  called  one  Gay  as  a  wit- 
ness, who  testified  that  December  17. 1838,  the 
plaintiff  and  defendant  came  together  to  the 
witness'  store  in  Waterloo,  went  to  his  desk, 
and,  as  he  fully  believes,  there  wrote  the  note 
in  question, and  then  left  the  store  in  company; 
one  of  them  in  the  presence  of  the  other  say- 
ing to  the  witness,  as  they  went  out:  "We  have 
left  a  note  on  the  desk  for  Col.  Chamberlain;" 
but  he  could  not  tell  which  it  was  that  said 
this.  The  witness  stated  that  Chamberlain  had 
been  at  the  store  shortly  before  that  time,  but 
was  not  in  when  the  note  was  written,  though 
he  was  not  far  off;  that  he  came  in  shortly  aft- 
erwards, and  the  witness  gave  him  the  note. 
On  the  cross  examination  of  the  witness,  it  ap- 
peared that  the  plaintiff  had  become  insolvent; 
that  he  was  discharged  under  the  Bankrupt 
5O6*]  Act  in  1842,  and  had  *moved  to  the 
State  of  Indiana.  The  witness  knew  nothing 
of  the  consideration  upon  which  Chamberlain 
received  the  note,  and  he  heard  nothing  upon 
the  subject  from  the  parties  except  what  is 
above  stated. 

The  defendant's  counsel  insisted,  that  as  the 
note  was  not  in  terms  negotiable,  and  the  re- 
ceipt showing  it  to  have  been  given  for  the  ac- 
commodation of  the  payee,  the  plaintiff  could 
not  recover  without  proof  that  it  had  been 
transferred  to  Chamberlain  for  a  valuable  con- 
sideration; and  no  such  proof , it  was  urged, had 
been  given. 

The  circuit  judge  charged  the  jury,  that  if 
they  were  of  opinion  that  the  note  was  trans- 
ferred to  Chamberlain  at  the  time  it  was  made, 
for  a  valuable  consideration,  the  plaintiff  was 
entitled  to  recover;  but  if  it  was  the  property 
of  Lee,  their  verdict  should  be  for  the  defend- 
ant. The  jury  found  a  verdict  for  the  plaintiff 
for  the  amount  of  the  note  and  interest.  The 
defendant  moves  for  a  new  trial  on  a  case. 

Mr.  J.  McAlister,  for  defendant,  insisted, 
that  as  between  maker  and  payee.the  note  was 
never  an  operative  security,  having  been  given 
for  the  accommodation  of  the  latter;  and  that 
if  it  were  conceded  that  it  could  be  made  oper- 
ative by  a  transfer  to  a  third  party.such  trans- 
fer must  be  proved,  and  must  appear  to  have 
been  made  for  a  valuable  consideration,  of 
which  he  maintained  there  was  no  evidence  to 
submit  to  the  jury.  He  cited  Chamberlain  v. 
Gorham,  20  Johns.,  144  ;  Dyer  v.  Homer,  22 
Pick.,  253-256. 

Messrs.  Knox  and  Watkins,  for  the  plaint- 
iff, contended  that  the  evidence  authorized  the 
jury  to  find  that  the  note  was  made  for  the 
benefit  of  Chamberlain,  pursuant  to  an  agree- 
ment between  the  maker  and  payee,  and  that 
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the  substantial  rights  of  the  parties  were  the 
same  as  though  it  had  been  in  terms  payable  to 
him  instead  of  being  made  payable  to  Lee;  that 
the  only  difference  was,  that  Chamberlain,  for 
reasons  regarding  form,  was  obliged  to  prose- 
cute in  the  name  of  Lee  ;  but  that  if  a  consid- 
eration between  *Chamberlain  and  Lee  [*567 
was  necessary  to  be  established,  the  evidence 
warranted  the  jury  in  finding  such  considera- 
tion. 

By  the  Court,  Jewett.  J.  Taking  the  note 
and  the  receipt  together,  and  connecting  them 
with  the  facts  and  circumstances  proved,  there 
is  ground  for  a  conjecture  that  the  note  was.as 
between  Swift  and  Lee,  made  by  the  former 
for  the  accommodation  of  the  latter,  to  be  then 
delivered  to  Chamberlain  as  his  property  to 
secure  him  the  payment  of  $500,  then  under- 
stood by  all  the  parties  to  be  due  from  Lee  to 
him;  and  which  amount  Lee  was  under  some 
obligation  to  secure  in  that  mode.  It  is  insisted 
by  the  counsel  for  the  defendant,  that  as  be- 
tween Lee  and  Swift,  the  note,  being  accom- 
modation paper,  never  had  any  legal  existence: 
and  not  being  negotiable  by  its  terms,  Cham- 
berlain could  not  recover  upon  it  in  the  name 
of  Lee  without  proving  himself  a  bonafide  as- 
signee of  the  note  and  for  valuable  considera- 
tion; that  the  defendant  having  proved  that 
the  note  was  made  for  the  accommodation  of 
Lee  and  without  consideration  as  between  them , 
the  burden  of  proving  value  paid  to  Lee  by 
Chamberlain  lay  with  the  latter. 

The  late  Ch.  J.  Nelson,  in  Rogers  v.  Morton, 
12  Wend.,  484,  observes:  "A  promissory  note 
imports  a  valuable  consideration  upon  its  face, 
and  possession  is  presumptive  evidence  of  prop- 
erty rightfully  acquired;  but  when  the  maker 
shows  that  it  was  obtained  from  him  and  put 
into  circulation  by  force  or  fraud, all  the  above 
intendments  of  law  are  rebutted,  and  proof  be- 
comes necessary. "  But  this  principle  does  not 
appear  materially  to  aid  the  defendant.  He  has 
however  shown  that  he  made  the  note  for  the 
accommodation  of  Lee,  the  payee,  which  cast 
the  burden  upon  Chamberlain,  who  claims  the 
beneficial  interest,  of  showing  that  he  acquired 
it  rightfully  and  for  valuable  consideration. 
To  maintain  that  position,  he  proved  that  at 
the  date  of  the  note  and  receipt, he  was  in  com- 
pany with  the  maker  and  payee  near  the  store 
of  Gay  at  Waterloo;  that  the  maker  and  payee 
went  into  the  store,  made  the  note  and  left  it 
with  Gay,  with  directions  to  hand  it  to  him, 
Chamberlain;  that  soon  after, on  the  same  day, 
Chamberlain  went  into  the  store  and  Gay 
*handed  him  the  note.  These  facts,  al-  [*568 
though  they  furnish  strong  ground  to  presume, 
were  not  sufficient  to  authorize  the  jury  to  find 
that  there  was  a  valuable  consideration  from 
Chamberlain  to  Lee  for  the  note.  That  it  was 
made  by  the  defendant,  at  the  instance  of  Lee, 
for  the  purpose  of  being  transferred  to  Cham- 
berlain, upon  some  unexplained  consideration, 
is  rendered  highly  probable.  If  that  consider- 
ation was  a  debt  due  from  Lee  to  Chamberlain, 
or  money  or  other  thing  advanced  by  the  latter 
to  the  former,  Chamberlain,  on  proof  of  these 
facts,  would  be  entitled  to  recover  in  the  name 
of  Lee ;  but,  in  the  absence  of  such  proof,  it 
does  not  appear  but  that  the  prosecution  is 
for  the  benefit  of  Lee,  the  payee,  who,  it  is 
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conceded  has  no  right  to  recover  on  his  own 
account. 

The  evidence  does  not  warrant  any  imputa- 
tion of  a  design  to  defraud  the  defendant.  He 
knew  the  object  and  purpose  intended  to  be  ac- 
complished by  the  note.and  took  an  indemnity 
from  the  payee  to  save  him  harmless  by  reason 
of  it;  on  which  he  relied  as  his  security.  But 
the  difficulty  remains  that  there  is  no  proof  of 
value  paid  by  Chamberlain  to  Lee  as  a  consid- 
eration for  the  transfer  to  him. 

New  trial  granted. 


LIFE 

0. 
BECKER,  Impleaded  with  SALTSMAN. 

Action  on  Appeal  Bond— Pleading — Effect  of 
Demurrer — Execution  from  Justices'  Courts. 

Upon  demurrer  the  court  gives  judgment  against 
the  party  committing1  the  first  fault,  if  the  defect  is 
one  of  substance. 

In  declaring  on  an  appeal  bond  given  pursuant  to 
2  R.  S.,  259.  sec.  189,  the  plaintiff  must  state  positively 
that  execution  was  issued  against  the  principal 
within  thirty  days  after  the  terra  at  which  the  judg- 
ment was  rendered  in  the  C.  P.  It  is  not  sufficient 
to  aver  that  such  execution  was  issued  according  to 
the  statute  in  such  case  made  and  provided  and  pur- 
suant to  the  course  and  practice  of  the  court. 

The  provision  requiring  execution  upon  Judg- 
ments rendered  on  appeals  from  justices  courts  to 
be  issued  within  thirty  days  in  order  to  render  the 
sureties  liable  upon  the  appeal  bond  is  not  abrogated 
by  section  24  of  the  Act  Concerning  Costs  and  Fees, 
etc.  L.  1840,  p.  334.  which  authorizes  executions 
only  after  thirty  days. 

Citations— 9  Johns.,  291 ;  19  Johns..  35, 349 ;  2  Johns., 
465 ;  2  K.  S.,  259,  sec.  189,  sub.  3 ;  263,  sees.  222,  223, 
225 ;  4  Cow.,  39 ;  Laws,  1840,  p.  334,  sec.  24. 

DEBT  on  an  appeal  bond'.  The  declaration 
sets  forth  the  bond,  which  was  dated 
March  24,  1841,  and  was  in  the  penalty  of 
569*]  *$150,  and  recited  that  Lipehad  recov- 
ered a  judgment  against  Bailsman  before  a 
justice  of  the  peace  for  $75.  and  that  the  lat- 
ter had  appealed  to  the  C.  P.  of  Montgomery 
Co. ;  and  it  was  conditioned  as  provided  by 
the  Statute  2  R.  S.,  259,  sec.  189.  The  declara- 
tion then  averred  a  recovery  by  the  plaintiff  in 
the  C.  P.  on  the  appeal,  for  $155.05  damages 
and  costs,  and  that  the  same  had  not  been 
paid,  and  then  contained  this  averment:  "that, 
according  to  the  statute  in  such  case  made  and 
provided  and  pursuant  to  the  course  and  prac- 
tice of  said  couri,  executions  were  duly  issued 
upon  the  judgment  aforesaid  [in  the  C.  P.] 
against  the  said  J.  I.  Saltsman,  for  the  dam- 
ages and  costs  aforesaid,  with  the  interest 
thereon,  to  the  sheriffs  of  Montgomery  and 
Herkimer  Counties,  which  said  sheriffs  have 
duly  returned  said  executions,  that  there  was 
found  nothing  within  their  bailiwick  whereof 
to  satisfy  said  executions  or  either  of  them, 
by  reason  whereof  and  by  force  of  the  statute 
in  such  case  made  and  provided,"  etc.,  the 
said  defendants  have  become  liable,  etc. 

The  defendant  Becker,  the  surety,  pleaded 
several  special  pleas,  to  which  the  plaintiff  de- 
murred and  the  defendant  joined  in  demurrer. 
As  the  opinion  of  the  court  proceeded  upon 
the  insufficiency  of  the  declaration,  the  sev- 
eral matters  pleaded  need  not  be  stated. 

.'//•.  W.  McCall.  for  plaintiff,  argued  that 
the  averment  as  to  issuing  execution  was  suf 
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ficient.    If  issued  according  to  the  statute,  it 
must  have  been  within  the  time  required  by 
the  statute.    He  also  insisted  that  the  provis- 
ion requiring  execution  to  be  issued  in  these 
cases  within  thirty  days  was  abrogated  by  sec. 
24  of  the  Act  of  1840,  Sess.  L.,  p.  334.  which  * 
did  not  allow  an  execution  to  issue  from  a 
court  of  record  until  after  thirty  days 
Mr.  D.  Wright,  for  defendant. 

By  the  Court,  Jewett,  J.  It  is  a  general 
rule  in  pleading  that  whatever  facts  are  neces- 
sary to  constitute  the  cause  of  action  must  be 
•directly  and  distinctly  stated  in  the  [*57O 
declaration.  Arguments,  inferences  and  mat- 
ters of  law  are  to  be  excluded.  It  is  also  a 
well  settled  rule  that  in  giving  judgment  upon 
a  demurrer  the  court  will,  notwithstanding  the 
defect  of  the  pleading  demurred  to,  give  judg- 
ment against  the  party  committing  the  first 
fault  in  pleading,  if  the  defect  is  one  of  sub- 
stance. Carpenter  v.  Alexander,  9  Johns.,  291; 
Van  Ness  v.  Hamilton.  19  Id.,  349;  Patcher  v. 
Sprague,  2  Id.,  465;  Mills  v.  Martin,  19  Id. 
35.  (a) 

This  action  is  against  a  surety  in  an  appeal 
bond.  The  condition  of  such  a  bond  is  pre- 
scribed by  2  R.  S.,  259,  sec.  189,  sub.  3.  It 
must  provide  that  the  appellant  will  prosecute 
with  diligence,  etc.,  and  if  judgment  be  ren- 
dered against  him,  that  he  will  pay  the  amount 
of  such  judgment,  etc.,  within  thirty  days 
after  such  judgment  rendered.  By  the  222d 
section,  p.  263,  it  is  required  that  if  judgment 
be  rendered  in  favor  of  the  appellee,  he  shall 
sue  out  an  execution  thereon  within  thirty 
days  after  the  term  when  such  judgment  was 
rendered,  or  the  sureties  in  the  appeal  bond 
shall  be  discharged.  By  the  223d  section  it  is 
provided  that  upon  such  execution  being  re- 
turned unsatisfied,  in  whole  or  in  part,  the  ap- 
pellee may  sue  the  bond;  and  by  section  225  it 
is  declared  that  no  action  shall  be  brought  on 
any  such  bond,  given  by  or  on  behalf  of  the 
appellant,  until  an  execution  shall  have  been 
issued  against  him  and  returned  as  thereinbe- 
fore provided. 

Thus  it  appears  that  the  plaintiff  cannot  sus- 
tain an  action  *against  the  surety  upon  [*57 1 
this  bond,  unless  he  has  sued  out  an  execution 
upon  the  judgment  rendered  in  theC.  P.  with- 
in thirty  days  after  the  term  when  it  was  ren- 
dered. That  is  a  material  fact,  and  without 
averring  it,  no  cause  of  action  is  stated.  Whit- 
ney v.  Spencer,  4  Cow..  89.  It  is  not  here 
averred.  The  declaration  alleges  that  accord- 
ing to  the  statute  in  such  case  made  and  pro- 
vided, and  pursuant  to  the  course  and  practice 

(a)  It  is  a  familiar  principle  that  certain  defects  in 
substance  are  cured  by  verdict.  Whether  a  party 
who  has  pleaded  over  to  a  declaration  which,  though 
bad  upon  general  demurrer,  would  be  sustained  on 
a  motion  in  arrest,  is  entitled  to  judgment  for  the 
insufficiency  of  the  declaration  when  his  own  plead- 
ing has  been  demurred  to.  does  not  seem  to  be  en- 
tirely settled.  The  late  Ch.  J.  Nelson,  in  Miller  v. 
Maxwell,  16  Wend.,  9,  was  disposed  to  limit  the 
right  to  question  the  declaration  upon  a  demurrer 
to  a  plea,  where  the  general  issue  was  pleaded,  to 
cases  where  the  defect  would  not  bo  aided  by  a  ver- 
dict; but  many  other  eases  amort  the  right  to  go 
back  to  the  first  sutotantial  defect.  See  Wyman  v. 
Mitchell,  1  Cow..  816 :  Oriswold  v.  Ins.  Co..  5  Id.,  96; 
Ins.  Co.  v.  Scott,  in  the  Court  of  Errors,  8  /<!.,  709. 
See,  also,  Cooper  v.  Oreeley.  ante,  p.  347,  where  the 
rule  is  stated  with  the  limitation  contained  In  Miller 
v.  Maxwell. 
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of  said  court,  an  execution  was  duly  issued 
upon  the  judgment,  etc.  Instead  of  an  aver- 
ment of  a  fact  which,  if  true,  shows  that  the 
requirement  of  the  statute  was  complied  with, 
the  declaration  states  a  conclusion  of  law  upon 
a  fact  not  stated  or  set  forth.  If  the  defend- 
ant had  taken  issue  upon  this  averment  in  the 
declaration,  the  verdict  would  not  necessarily 
have  affirmed  the  fact  that  execution  had  been 
issued  in  thirty  days.  At  best  it  presented  a 
question  of  law,  and  not  one  of  fact  for  the  de- 
termination of  the  jury.  The  declaration  is 
clearly  bad. 

Notwithstanding  the  provision  respecting 
the  issuing  of  executions  in  the  Act  Concern- 
ing Costs  and  Fees,  etc.  L.  of  1840,  p.  334,  sec. 
24,  the  plaintiff  might  have  issued  his  execu- 
tion within  thirty  days  after  the  recovery  of 
the  judgment  in  the  C.  P.,  as  we  think  the 
provisions  of  that  Act  do  not  apply  to  execu- 
tions upon  this  class  of  judgments. 

It  is  unnecessary  to  consider  the  several 
pleas  demurred  to,  as  the  defendant  is  entitled 
to  judgment  by  reason  of  the  defect  in  the  dec- 
laration. 

Judgment  for  defendant. 

Held  obtter-10  Barb.,  380. 

Approved— 6  Barb.,  257. 

Cited  in-3  N.  Y.,  190;  40  N.  J.  L.,  56. 


LEVEN  v.  SMITH  &  HARTSHORNE. 

Offer  of  Vendor's  Note  in  Payment  for  Goods — 
No  Title  Passes — Replevin — Harmless  Charge, 
No  Ground  for  New  Trial. 

Upon  a  sale  of  merchandise  for  cash  to  be  paid  on 
delivery,  the  defendant  offered  the  plaintiff  s  serv- 
ant, who  made  the  delivery,  a  note  of  the  plaintiff's 
which  baa  become  payable  for  nearly  the  amount, 
and  cash  for  the  residue,  which  the  plaintiffs  de- 
clining to  receive,  the  defendant  refused  to  give  up 
the  goods,  or  pay  the  money ;  held,  that  no  title 
passed,  and  that  the  plaintiffs  could  maintain  re- 
plevin for  the  property. 

An  erroneous  charge  upon  an  immaterial  ques- 
tion affords  no  ground  for  a  writ  of  error. 

Citations— 6  'Johns.  Ch.,  437 ;  2  Kent,  Com.  Lect., 
39:  4  Pick.,  449;  8  Wend.,  247:  22  Wend.,  659;  23 
Wend..  372  ;  2  Hill,  205 ;  3  Hill.  214. 

ERROR  to  the  Kings  C.  P.,  where  Smith  & 
Hartshorne  brought  replevin  in  the  del- 
572*]  inet  *against  Leven  for  a  quantity  of 
boots  and  shoes.     Plea,  non  detinet. 

On  the  trial,  the  plaintiffs  proved  that  on 
the  18th  day  of  January,  1845,  the  defendant, 
who  kept  a  store  in  Brooklyn,  called  at  their 
store  in  the  same  city  and  agreed  to  purchase 
of  them  a  bill  of  boots  and  shoes,  which  he  se- 
lected, amounting  to  $184.25,  to  be  paid  for  in 
cash  on  the  delivery  at  the  defendant's  store. 
Lattimer,  a  person  in  the  employ  of  the  plaint- 
iffs, and  instructed  by  them  to  deliver  the  goods 
on  payment  of  the  money,  and  not  otherwise, 
packed  them  in  boxes  and  took  them  to  the  de- 
fendant's store,  where  they  were  compared  with 
the  bill  and  found  to  be  correct,  and  then  the  de- 
fendant offered  Lattimer  $8  in  money  and  a  note 
of  the  plaintiffs  payable  to  the  order  of  Young 
&  Shnltz,  and  by  them  indorsed  in  blank  for 
$176.  23,  on  which  some  interest  had  accrued, 


NOTE.— New  trial— Error  in  charge,  upon  immatt- 
rialauetftion,  not  a  ground  for.  For  a  full  discussion, 
see  Potter  v.  Hopkins,  25  Wend.,  417,  note. 
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in  payment  of  the  goods.  Lattimer  refused  to 
receive  the  money  and  note  as  payment,  but 
proposed  to  go  back  and  see  Mr.  Smith,  one  of 
the  plaintiffs,  on  the  subject,  and  receive  his 
directions.  He  accordingly  immediately  went 
and  consulted  Smith,  who  declined  to  receive 
payment  in  that  way,  and  directed  him  to  go 
and  bring  back  the  goods.  He  then  went  di- 
rectly to  the  defendant's  store,  not  having  been 
absent  from  it  more  than  four  or  five  minutes, 
and  required  the  goods  to  be  returned  or  the 
money  paid;  but  the  defendant  refused  to  pay 
or  to  give  up  the  goods.  Lattimer  left  the  note 
on  the  defendant's  desk  on  the  same  day,  but 
not  until  after  the  service  of  the  replevin,  and 
he  left  the  money  there  two  days  afterwards. 

The  defendant  moved  for  a  nonsuit,  which 
was  denied,  and  he  excepted.  Some  evidence 
tending  to  vary  in  unimportant  particulars  the 
case  made  by  the  plaintiffs  was  given  by  the 
defendant;  and  upon  his  resting  the  plaintiffs 
gave  evidence  tending  to  prove  that  the  defend- 
ant obtained  the  note  referred  to,  of  Young  &  - 
Shultz,  under  an  understanding  that  he  was  to 
pay  the  amount  if  he  obtained  the  goods  upon 
it;  otherwise,  he  was  to  return  it. 

Several  objections  were  made  to  the  admis- 
sion and  rejection  *of  testimony,  and  [*573 
the  defendant  excepted  to  the  ruling  of  the 
court  upon  these  objections  in  several  instances, 
which,  however,  present  no  questions  of  gen- 
eral interest. 

The  court  charged  the  jury,  that  if  the  good* 
were  sold  for  cash,  to  be  paid  for  on  delivery, 
the  sale  was  conditional  and  the  property  did 
not  pass  until  the  condition  was  complied  with; 
and  also,  that  if  the  note  was  in  fact  obtained 
from  Young  &  Shultz  under  such  agreement 
as  is  above  mentioned,  the  plaintiffs  would  for 
that  reason  be  entitled  to  recover.  The  de- 
fendant's counsel  excepted  to  the  charge,  and 
likewise  presented  several  propositions  accord- 
ing to  which  he  desired  that  it  might  be  modi- 
fied; but  the  court  declined  to  charge  as  re- 
quested, and  the  defendant  excepted.  The  jury 
found  a  verdict  for  the  plaintiffs,  upon  which, 
the  court  rendered  judgment.  A  bill  of  ex- 
ceptions was  duly  signed. 

Mr.  J.  S.  Campbell,  for  plaintiff  in  error. 

Mr.  P.  V.  R.  Stanton,  for  defendants  in 
error. 

By  the  Court,  Jewett,  J.  The  goods  in 
question  were  sold  by  the  plaintiffs  to  the  de- 
fendant for  cash,  to  be  paid  on  delivery.  Pay- 
ment and  delivery  were  to  have  been  simulta- 
neous. No  credit  was  given,  and  there  is  no- 
evidence  that  the  delivery  to  the  defendant  was 
intended  to  be  absolute,  or  that  the  condition 
of  payment  was  waived;  and  the  mere  hand- 
ing over  the  goods  under  the  expectation  of 
immediate  payment,  did  not  constitute  an  ab- 
solute delivery.  The  defendant,  after  such  de- 
livery, held  the  goods  in  trust  for  the  plaintiffs 
until  payment  was  made  or  waived.  Haggerty 
v.  Palmer,  6  Johns.  Ch.,  437;  2  Kent,  Com. 
Lect.,  39;  Whitwell  v.  Vincent,  4  Pick.,  449; 
Furniss  v.  Hone,  8  Wend.,  247;  Russell  v. 
Minor,  22  Wend.,  659;  Acker  v.  Campbell,  2£ 
Wend.,  372.  The  defendant  having  got  the 
goods  into  his  possession,  refused  to  pay  cash 
for  them  as  he  had  agreed  to  do.  The  plaint- 
iffs demanded  them  of  him  and  he  refused  to- 
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deliver  them  up,  upon  which  this  action  was 
brought.  I  think  it  is  well  sustained. 

The  questions  arising  on  the  trial  respecting 
574*]  the  admission  *and  rejection  of  evi- 
dence were  correctly  determined  by  the  court. 
The  charge,  so  far  as  it  lays  down  the  prin- 
ciples of  law  applicable  to  such  a  sale  as  that 
which  was  proved,  was  substantially  correct. 

In  regard  to  the  effect  of  obtaining  the  note 
in  the  manner  mentioned,  the  charge  was  not 
strictly  correct,  but  it  embraced  a  subject  not 
in  the  case.  It  was  quite  immaterial  whether 
the  defendant  was  the  owner  of  the  note,  or 
was  the  agent  of  Young  &  Shultz  in  making 
an  experiment  to  obtain  payment  for  them. 
The  charge  in  that  particular  was  entirely 
harmless,  and  forms  no  ground  for  a  writ  of 
error.  Hayden  v.  Palmer,  2  Hill,  205;  People 
v.  Wiley,  Sid.,  214. 

The  request  for  further  instructions  to  the 
jury  was  properly  denied.  The  propositions 
submitted  were  either  merely  speculative  or 
obviously  incorrect. 

Judgment  affirmed. 

Reviewed-66  Barb.,  150;  2  Hilt,  173. 

Cited  In— 3  Sandf .  Ch.,  591 ;  60  N.  Y.,  542 ;  84  N.  Y., 
127 :  91  N.  Y.,  349 ;  1  Keyes,  328 ;  2  Abb.  App.  Dec., 
454 :  7  Laos.,  173 ;  1  Hun,  416 ;  11  Barb.,  270 :  3  T.  & 
C.t  602  ;  6  Park.,  190  ;  3  Duer,  316 ;  5  Duer,  340 :  2 
Hilt..  160 :  2  Daly,  434;  7  Leg:.  Obs..  22 ;  44  Mo.,  84  ;  23 
Ohio  St.,  320. 


THE  PEOPLE 

WILLIAM  A.  HOPSON  AND  URIAH  HOP- 
SON. 

Indictment  for  Assault  and  Battery  and  Resist- 
ing an  Officer — Evidence — Officer  de  facto — 
Renewal  of  Execution  by  Justice — Levy — Effect 
of — Sale  on  Execution  on  Debtor's  Premises. 

On  the  trial  of  an  indictment  containing'  a  single 
count  for  one  offense  of  assault  and  battery  and  re- 
sisting- an  officer  in  the  execution  of  process,  the 
prosecution,  after  proving1  an  assault  and  one  act 
of  resistance,  cannot  give  evidence  of  a  similar  of- 
fense committed  at  another  time. 

Where  there  is  a  question  of  intent,  or  of  guilty 
knowledge,  proof  of  other  acts  of  a  similar  nature 
with  those  constituting  the  principal  charge,  with 
a  view  to  establish  such  intent  or  knowledge,  are 
sometimes  admissible.  Per  Bronson,  Ch.  J. 

An  execution  from  a  justice's  court  may  be  re- 
newed by  the  Justice  while  it  remains  unsatisfied, 
even  though  sufficient  property  to  satisfy  it  has 
been  levied  on  and  is  held  under  the  levy,  when 
there  is  not  time  enough  remaining'  to  advertise  and 
sell. 

A  levy  upon  personal  property  suspends  the  oth- 
er remedies  of  the  creditor  while  it  continues ;  but 
where  nothing1  more  is  done,  it  never  amounts  to  a 
satisfaction  of  the  judgment.  Per  Bronson,  Ch.  ./. 

If  a  levy  is  overreached  by  a  prior  lien,  or  is  aban- 
doned for  the  benefit  of  the  debtor,  or  defeated  by 
his  misconduct,  it  is  not  a  satisfaction.  Per  Bron- 
son, Ch.  J. 

But  if  the  debtor's  title  to  the  property  levied  on 
be  devested  or  the  property  is  lost  or  destroyed,  aft- 
er the  officer  has  taken  it  out  of  his  possession,  the 
Judgment  is  satisfied  to  the  extent  of  the  value  of 
the  property. 

If  an  officer  who  has  levied  on  a  horse  under  exe- 
cution by  negligence  lame  the  animal,  so  that  he  is 
worth  less  than  before,  by  the  amount  due  on  the 
578*1  execution,  it  is  a  •satisfaction  of  the  Judg- 
ment, and  he  cannot  afterwards  proceed  on  the  ex- 
ecution, or  procure  it  to  be  renewed. 

On  the  trial  of  an  indictment  for  resisting  a  con- 
stable while  engaged  in  executing  process  against 


NOT*.— Officers  de  facto—  Who  are.    See,  People  v. 
Stevens,  5  Hill,  619,  note. 
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the  defendant's  property,  the  defendant  is  not  enti- 
tled to  show  that  the  officer  had  not  taken  the  oath 
of  office  or  given  the  security  required  by  law  ;  it 
being  sufficient  in  such  a  case  that  the  party  re- 
sisted was  an  officer  de  facto. 

It  seems  the  rule  would  be  otherwise  in  a  private 
action  brought  by  the  officer  for  the  assault.  Per 
Bronson,  Ch.  J. 

It  clearly  would  be  where  he  sues  for  fees  or  seta 
up  a  title  to  property  by  virtue  of  his  office.  This 
can  only  be  done  by  one  who  is  an  officer  de  jure  as 
well  as  de  facto.  Per  Bronson,  Ch.  J. 

Where  a  levy  under  execution  is  made  upon  per- 
sonal property,  which  is  left  in  the  defendant's  pos- 
session, the  officer  may  sell  on  the  defendant's  prem- 
ises, and  third  persons  may  rightfully  attend  there 
as  bidders.  Per  Bronson,  Ch.  J. 

.J?14**,10?^"1  Hil1' 311  '• 2  R- 8-  251-  sec.  145 ;  23  Wend.. 
490;  2  Hill.  329;  24  Wend.,  526;  7  Serg.  &  R.,  386;  2 
Rawle,  139 ;  9  Mass.,  231 ;  5  Hill,  630 ;  2  Const.  Rep.  S. 
O.|  696. 

THE  defendants  were  indicted  for  assaulting 
and  beating  Peter  Lascells,  a  constable  or 
the  Town  of  Salisbury,  Herkimer  Co.,  and  re- 
sisting him  in  the  execution  of  his  duty  as 
such  constable.  The  indictment  contained  two 
counts,  one  charging  an  offense  on  the  14th, 
and  the  other  November  25,  1843.  The  de- 
fendants demurred  to  the  first  count,  and  the 
district  attorney  proceeded  to  trial  on  the  re- 
maining count.  On  the  trial  in  the  Herkimer 
General  Sessions  it  appeared  that  an  execution 
in  favor  of  Edward  Avery  against  the  defend- 
ant William  A.  Hopson  for  $38.87,  dated  Au- 
gust 7,  1848,  and  returnable  in  ninety  days, 
was  issued  by  a  justice  of  the  peace  and  deliv- 
ered to  Lascells,  who  swore  that  he  was  a  con- 
stable of  the  Town  of  Salisbury,  to  be  served. 
August  23,  Lascells  levied  on  a  horse  and  a 
sorrel  mare,  the  property  of  the  debtor.  On 
the  debtor's  application  the  constable  after- 
wards received  and  indorsed  $19  on  the  exe- 
cution, and  released  the  horse  from  the  levy. 
The  levy  on  the  mare  was  indorsed  on  the  ex- 
ecution as  of  August  23;  and  the  constable  said 
that  the  mare  was  ample  security  for  the 
amount  remaining  due  on  the  execution.  Oc- 
tober 30,  the  constable  learned  that  Hopson 
had  sold  the  mare;  but  he  found  her,  took  her 
into  his  possession,  and  advertised  the  proper- 
ty to  be  sold  November  6.  Finding  that  the 
execution  would  expire  on  the  5th,  the  con- 
stable saw  the  plaintiff,  who  told  him  to  get 
the  execution  renewed;  and  November  7  the 
justice  renewed  the  execution  *for  [*67O 
$21.23.  the  sum  then  remaining  due.  On  the 
same  day  the  constable  made  a  new  levy  on 
the  sorrel  mare,  and  on  various  articles  of 
property  on  the  debtor's  farm,  and  advertised 
the  same  for  sale  November  14.  On  that  day 
he  sold  the  mare  for  $1.87;  and  again  adver- 
tised the  remaining  property  for  sale  on  the 
25th  of  the  month.  Both  sales  were  appointed 
to  be  held  on  the  debtor's  farm.  While  the 
constable  was  in  the  debtor's  wagon-house  for 
the  purpose  of  selling  November  14,  the  debt- 
or ordered  him  out,  and  on  his  <li-Hitiini*  to 
leave,  the  debtor  pushed  him  towards  the  door. 
The  defendant  Uriah  Hopson,  the  brother  of 
William,  was  present  at  the  time,  and  both 
used  threatening  language. 

After  proving  what  was  done  November  14, 
the  district  attorney  offered  to  prove  another 
assault  and  battery  on  the  constable  committed 
on  the  25tb  of  that  month.  The  defendants  ob- 
jected, because  only  one  assault  was  alleged  in 
the  count  on  which  the  trial  was  had;  and 
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after  proving  one  assault  the  district  attorney 
could  not  prove  a  second  on  another  day.  The 
court  overruled  the  objection,  and  the  defend- 
ants excepted. 

November  25  the  constable  went  to  the  debt- 
or's house  with  a  dozen  men  or  more,  for  the 
purpose  of  selling  the  property.  While  the 
constable  and  those  who  went  with  him  were 
in  the  highway  near  the  house,  the  defendants 
were  in  the  yard,  and  the  debtor  told  the  con- 
stable not  to  come  on  his  premises.  The  con- 
stable got  over  the  fence  into  the  yard,  when 
the  defendants  assaulted  and  pushed  him;  the 
constable  called  for  assistance,  and  the  men  in 
the  highway  went  to  his  aid.  Before  they  got 
over  the  fence  the  debtor  forbid  their  coming 
on  his  premises.  The  constable  proceeded,  and 
sold  property  to  satisfy  the  execution. 

The  defendants  objected  that  the  renewal  of 
the  execution  was  void.  The  court  overruled 
the  objection,  and  the  defendants  excepted. 

The  defendants  olfered  to  prove  that  Las- 
cells  had  never  taken  the  oath  of  office,  nor 
given  the  security  required  by  law;  and  so  was 
not  a  constable.  Evidence  overruled,  and  ex- 
ception. 

The  defendants  offered  to  prove  that  the  sor- 
577*]  rel  mare,  *October  30,  when  the  con- 
stable took  her  into  his  possession,  was  of  suf- 
ficient value  to  satisfy  the  balance  remaining 
due  on  the  execution,  and  that  the  constable 
by  his  carelessness  had  lamed  the  mare  and 
rendered  her  of  little  value.  Overruled,  and 
exception. 

The  court  charged  the  jury  that  the  renew- 
al of  the  execution  was  valid;  and  that  the 
constable  had  a  right  to  sell  the  property  on 
the  debtor's  premises,  and  to  call  third  persons 
on  to  the  premises  to  attend  the  sale;  and  that 
the  debtor  had  no  right  to  use  violence  to  pre- 
vent their  coming  on  to  the  land.  Exception. 
Verdict,  guilty.  The  proceedings  having  been 
removed  into  this  court  by  cwli&rari,  the  de- 
fendants move  for  a  new  trial  on  a  bill  of  ex- 
ceptions. 

Mr.  L.  Ford,  for  defendants. 

Mr.  H.  Nolton.  District  Atty.,  for  the  peo- 
ple. 

By  the  Court,  Bronson,  Ch.  J.  For  the 
purpose  of  showing  guilty  knowledge,  or  mak- 
ing out  the  intent  with  which  an  act  was  done, 
other  acts  of  the  same  nature,  and  done  about 
the  same  time,  may  sometimes  be  given  in  evi- 
dence; and  this  whether  the  proceeding  be  civ- 
il or  criminal  in  its  form.  Gary  v.  Hotailing, 
1  Hill,  311  and  books  cited.  But  as  a  general 
rule,  whether  the  proceeding  be  civil  or  crim- 
inal, evidence  can  only  be  given  of  the  partic- 
ular matters  laid  to  the  party's  charge.  Here, 
there  was  no  question  of  intent;  nor  was  it  a 
case  for  making  out  guilty  knowledge  by  cir- 
cumstantial evidence.  The  defendants  knew 
that  Lascells  was  an  officer.  Proof  of  that  fact 
and  of  the  assault  and  resistance,  made  out  a 
complete  case  ;  and  it  was  clearly  wrong  to 
admit  proof  of  another  distinct  offense,  for 
which  the  defendants  were  not  then  on  trial. 

We  might  stop  here;  but  the  counsel  on  both 
sides  wish  to  have  the  other  questions  settled 
for  their  guidance  on  another  trial. 

Until  an  execution  has  been  satisfied,  it  may 
be  renewed  by  the  justice.  2R.  8.,  251,  sec. 
900 


145.  It  is  said  that  the  levy  upon  sufficient 
personal  property  to  pay  the  debt  was  a  satis- 
faction of  *the  judgment;  and,  conse-  [*578 
quently,  that  the  renewal  was  void.  We  have 
repeatedly  held  that  such  a  levy  does  not  al- 
ways satisfy  the  judgment.  Green,  v.  Burke, 
23  Wend.,  490;  Ostrander  v.  Walter,  2  Hill, 
329.  And  if  the  broad  ground  has  not  yet 
been  taken,  it  is  time  it  should  be  asserted,  that 
a  mere  levy  upon  sufficient  personal  property, 
without  anything  more,  never  amounts  to  a 
satisfaction  of  the  judgment.  So  long  as  the 
property  remains  in  legal  custody,  the  other 
remedies  of  the  creditor  will  be  suspended.  He 
cannot  have  a  new  execution  against  the  per- 
son or  property  of  the  debtor,  nor  maintain  an 
action  on  the  judgment,  nor  use  it  for  the  pur- 
pose of  becoming  a  redeeming  creditor.  But 
without  something  more  than  a  mere  levy  the 
judgment  is  not  extinguished.  There  is  no 
foundation  in  reason  for  a  different  rule.  The 
mere  levy  neither  gives  anything  to  the  cred- 
itor, nor  takes  anything  from  the  debtor.  It 
does  not  devest  a  title;  it  only  creates  a  lien  on 
the  property.  It  often  happens  that  the  levy 
is  overreached  by  some  other  lien,  is  aban- 
doned for  the  benefit  of  the  debtor,  or  defeat- 
ed by  his  misconduct.  In  such  cases  there  is 
no  color  for  saying  that  the  judgment  is  gone; 
and  yet  they  are  included  in  the  notion  that 
a  levy  satisfies  the  debt.  And  where,  as  in 
this  case,  the  officer  omits  to  sell  within  the 
life  of  the  execution,  I  see  no  reason  why  the 
debt  should  be  deemed  paid,  nor  why  the  cred- 
itor should  not  have  a  renewal  of  the  process. 
The  true  rule  I  take  to  be  this:  the  judgment 
is  satisfied  when  the  execution  has  been  so  used 
as  to  change  the  title,  or  in  some  other  way 
deprive  the  debtor  of  his  property.  This  in- 
cludes the  case  of  a  levy  and  sale;  and  also 
the  case  of  a  loss  or  destruction  of  the  goods 
after  they  have  been  taken  out  of  the  debtor's 
possession  by  virtue  of  the  process.  When  the 
property  is  lost  to  the  debtor  in  consequence  of 
the  legal  measures  which  the  creditor  has  pur- 
sued, the  debt  is  gone,  although  the  creditor 
may  not  have  been  paid.  He  must  take  his 
remedy  against  the  officer,  if  he  has  been  in 
fault;  and  if  there  be  no  such  remedy  the  cred- 
itor must  bear  the  loss.  But  until  the  debt  is 
paid,  or  the  debtor  has  lost  his  property  in 
consequence  of  the  levy,  the  judgment  remains 
in  force. 

*This  leads  me  to  notice  the  defend-  [*579 
ant's  offer  to  show  that  the  mare  was  lamed, 
and  rendered  of  little  value,  by  the  careless- 
ness of  the  constable  while  the  property  was 
in  his  possession  by  virtue  of  the  execution. 
If  the  offer  means  that  the  deterioration  in 
value  was  equal  to  the  whole  amount  remain- 
ing unpaid  on  the  execution,  I  think  the  evi- 
dence should  have  been  received.  It  would 
make  out  a  legal  satisfaction  of  the  judgment, 
of  which  the  officer  had  notice  ;  and  he  was 
consequently  a  wrong-doer,  when  he  after- 
wards went  upon  the  debtor's  land.  If  the  in- 
jury to  the  property  preceded  the  renewal  of 
the  execution,  the  renewal  was  void,  because 
the  execution  had  been  satisfied;  and  if  the  in- 
jury was  after  the  renewal  and  before  the  sale, 
there  was  then  no  authority  to  sell,  and  the  of- 
ficer might  be  legally  resisted.  Although  a 
levy  alone  will  not  extinguish  the  debt,  yet 
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a  levy  followed  by  such  acts  as  destroy  the 
debtor's  beneficial  interest  in  the  property, 
without  any  fault  on  his  part,  must  have  the 
effect  of  putting  an  end  to  the  judgment. 

The  next  question  is  on  the  offer  to  show 
that  Lascells  had  not  taken  the  oath  of  office, 
or  given  security,  and  so  was  not  a  legal  offi- 
cer. The  evidence  would  be  proper  if  Las- 
cells, instead  of  the  people,  was  the  party  com- 
plaining of  an  injury.  If  he  were  suing  to 
recover  damages  for  the  assault,  it  would  prob- 
ably be  a  good  answer  to  the  action  that  he 
was  not  a  legal  officer,  but  a  wrong-doer,  who 
might  be  resisted.  And  clearly,  he  cannot  re- 
cover fees,  or  set  up  any  right  of  property  on 
the  ground  that  he  is  an  officer  de facto,  unless 
he  be  also  an  officer  dejure.  Riddle  v.  County 
of  Bedford,  7  Serg.  &  R. ,  386;  Keyser  v.  McKis- 
san,  2  Rawle,  139;  Fowler  v.  Bebee,  9  Mass  , 
231;  Green  v.  Burke,  23  Wend.,  490;  People  v. 
White,  24  Id.,  526.  When  one  man  attempts 
to  exercise  dominion  over  the  person  or  prop- 
erty of  another,  it  becomes  him  to  see  that  he 
has  an  unquestionable  title. 

But  it  is  equally  well  settled,  that  the  acts 
of  an  officer  de  facto,  though  his  title  may  be 
bad,  are  valid  so  far  as  they  concern  the  pub- 
lic, or  the  rights  of  third  persons  who  have  an 
interest  in  the  things  done.  Society  could  hard- 
ly exist  without  such  a  rule.  I  will  only  refer 
58O*]  to  two  or  three  cases  where  many  *of 
the  others  have  been  collected.  People  v.  Ste- 
vens, 5  Hill,  630  ;  Green  v.  Burke,  23  Wend., 
490;  Taylor  v.  Skrine,  2  Const.  Rep.  8.  C.,  696. 
Now  here,  although  Lascells  is  a  witness,  he 
is  not  a  party,  nor  is  this  a  proceeding  for  his 
benefit.  The  people  are  prosecuting  for  a 
breach  of  the  public  peace  ;  and  it  is  enough 
that  Lascells  was  an  officer  de  facto,  having 
color  of  lawful  authority.  The  rights  of  the 
creditor,  the  due  administration  of  justice,  and 
the  good  order  of  society  all  concur  in  requir- 
ing that  he  should  be  respected  as  an  officer 
until  his  title  has  been  set  aside  by  due  process 
of  law.  The  evidence  offered  was  properly 
rejected. 

Where  a  levy  is  made  upon  personal  prop- 
erty without  removing  it  from  the  possession 
of  the  debtor,  I  see  no  reason  why  the  officer 
may  not  advertise  it  to  be  sold,  and  sell  ic  on 
the  premises  of  the  debtor — taking  care  to  do 
no  unnecessary  damage.  And  if  that  may  be 
done,  then  third  persons  may  rightfully  attend 
the  sale  as  bidders. 

But  on  other  grounds  the  verdict  must  be 
set  aside. 

New  trial  granted. 

Ltvu— Effect  of— Execution  sale.  Explained— 1  N. 
Y..  37  ;  23  Barb.,  526. 

Cited  in -5  Denio,  448;  12  N.  Y.,  148  ;  40  N.  Y..  386, 
403;  94  N.  Y..  516 :  31  Hun.  270 ;  7  Barb..  72 ;  3  How. 
Pr.,  263  :  63  How.  Pr.,  170  ;  2  Duer.  647 :  4  E.  D.  8., 
378  ;  3  Wall..  699  ;  42  Ind.,  310 ;  15  Minn.,  386 ;  1  Baxt., 
260 :  25  Am.  Rep.,'777;  13  Ark.,  549 :  58  Am.  Dec.,  342 ; 
17  N.  W.  Rep..  129. 

.    CMeer  de  facto— Validity  of  act*  of.    Reviewed— 10 
Mich.,  257. 

Cited  ln-8  N.  Y.,  89 :  59  Am.  Dec.,  467 :  46  N.  Y., 
382 ;  67  N.  Y..  402 ;  68  N.  Y..  279 ;  23  Am.  Rep..  171. 
174:  7«N.  V.,  331;  32  Am.  Rep..  294  ;  77N.  Y.,  387:  86 
N.  Y..  305;  6  Hun.  138,  144,  145.  657  :  2  Barb..  325:  14 
Barb..  287 ;  3R  Barb..  548  :  38  Barb..  34 ;  41  How.  Pr.. 
1*5 ;  6  Abb.  N.  C..  195 :  16  Wall..  519 :  3  Blatchf.,  877 : 
20  Mich..  188;  17  Minn..  455 ;  38  Mo..  331 :  46  Mo..  299 ; 
17  Conn..  592 ;  44  Am.  Dec.,  678,  580 ;  108  MBM.,  425 : 
11  Am.  Rep.,  375. 

Also  cited  in-1  Wood  &  M.,  225;  27  Ohio  St.,  566. 
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Growing  Grass  — When  Personal  Property— 
Chattel  Mortgage — Filed— No  Evidence  as  to 
Residence  of  Mortgagor  —  Mortgage — Void 
When. 

Though  grass,  growing,  is  In  general  parcel  of  the 
realty,  yet  where  it  is  owned  by  one  who  does  not 
also  own  the  land,  it  is  personal  property,  and  may 
be  mortgaged  and  sold  as  such.  Per  Jewett,  J. 

In  trespass  for  general  property,  the  defendant 
claimed  under  a  chattel  mortgage  which  had  been 
filed  in  a  town  clerk's  office,  but  there  was  no  evi- 
dence as  to  the  residence  of  the  mortgagor  when  It 
was  executed ;  it  was  held  void  against  the  plaint- 
iff, a  subsequent  purchaser  on  execution  of  the 
same  property  for  want  of  proof  that  it  was  filed  in 
the  proper  clerk's  office. 

Citations— 1  Hill,  176  ;  Laws,  1833,  p.  402. 

ERROR  to  the  Madison  C.  P.  Smith  sued 
Jenks  in  trespass,  before  a  justice  of  the 
peace  for  taking  a  quantity  of  hay.  The  de- 
fendant pleaded  the  general  issue  and  gave 
notice  of  special  matter. 

On  the  trial  before  the  justice,  the  plaintiff 
proved  a  purchase *of  the  hay  by  him-  [*58 1 
self,  on  a  sale  upon  execution  against  Arnold, 
in  September,  1843,  the  hay  having  been  cut 
upon  land  belonging  to  Hunt,  which  was  oc- 
cupied by  Arnold  as  a  tenant,  and  at  the  time 
of  the  sale  being  in  a  stack  in  the  possession 
of  Arnold;  and  that  the  defendant  had  subse- 
quently taken  it  away  and  converted  it  to  his 
own  use. 

The  defendant  gave  in  evidence  a  chattel 
mortgage  executed  to  him  by  Arnold  July  13, 
1843,  embracing,  among  other  things,  about 
six  acres  of  grass  growing  on  the  land  of  Hunt, 
to  secure  an  actual  debt  of  $15.50,  payable  on 
the  first  day  of  August  following.  The  hay 
in  question  was  made  from  this  grass,  which 
was  cut  by  Arnold  and  stacked  upon  other 
land  occupied  by  him  under  one  Mitchell, 
where  it  stood  at  the  time  of  the  sale  on  exe- 
cution. The  defendant  had  paid  Arnold  for 
cutting  and  stacking  the  hay.  but  there  had 
been  no  delivery  of  it  to  the  defendant.  The 
mortgage  had  been  filed  in  the  office  of  the 
clerk  or  the  Town  of  De  Ruyter,  but  there  was 
no  evidence  to  show  where  A'nold  resided 
when  it  was  executed,  or  in  what  town  the 
grass  was  growing,  when  the  mortgage  was 
given.  The  justice  gave  judgment  for  the  de- 
fendant, which  was  affirmed  on  certiorari. 

Mr.  C.  Carpenter,  for  plaintiff  in  error. 

Mr.  A.  S.  Sloan,  for  defendant  in  error. 

By  the  Court.  Jewett,  J.  The  grass  of 
which  the  hay  in  question  was  made,  when 
mortgaged  was  growing  on  land  occupied  by 
Arnold,  the  mortgagor,  as  a  tenant  to  one 
Hunt.  Both  parties  claimed  through  him, 
thereby  assuming  that  he.  by  some  agreement, 
made  between  him  and  Hunt,  had  title  tn  the 
property  in  it.  This  being  so.  I  am  unable  to 
see  any  legal  objection  to  his  capacity  to  sell 
or  mortgage  the  grass  at  the  time  he  executed 
the  mortgage  to  the  defendant,  so  as  to  pass 
to  the  vendee  or  mortgagee  his  interest  in  it. 
It  is  true  that  growing  grass,  as  a  general  prin- 
ciple, does  not  come  within  the  description  of 
goods  and  chattels,  and  cannot  be  seized  as 
such  under  *an  execution  against  the  [*682 
owner  of  the  land.  It  goes  to  the  heir  and  not 
to  the  executor;  and  the  rule  is  the  same  with 
respect  to  buildings  and  other  fixtures,  the 
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property  of  the  person  seised  of  the  land.  But 
where  the  lands  are  owned  by  one  person  and 
the  growing  grass  or  buildings  by  another,  nei- 
ther the  grass  or  buildings,  on  the  death  of 
the  owner,  would  go  to  the  heir  ;  but  would 
be  assets  in  the  hands  of  his  executor.  Such 
buildings  are  personal  property.  Smith  v.  Ben- 
son, 1  Hill,  176.(o) 

But  it  is  insisted  that  the  mortgage  under 
which  the  defendant  claims  the  hay  is  void 
for  want  of  evidence  that  it  had  been  filed  pur- 
suant to  the  provisions  of  the  statute  requiring 
personal  mortgages  to  be  filed,  L.  of  1883,  p. 
402.  The  place  of  filing,  except  in  the  City  of 
N.  Y.  and  in  county  towns,  is  the  clerk's  office 
of  the  city  or  town  where  the  mortgagor  re- 
sided when  the  mortgage  was  executed,  if  he 
was  a  resident  of  the  State,  and  if  not,  in  that 
of  the  city  or  town  where  the  property  then 
was.  There  was  no  proof  on  the  trial  wheth- 
er Arnold  resided  in  the  Town  of  De  Ruyter, 
or  even  in  this  State;  nor  did  it  appear  that  the 
property  mortgaged  was  in  that  town  at  the 
time  the  mortgage  was  executed.  I  am,  there- 
fore, of  opinion  that  the  mortgage  was  void  as 
against  the  plaintiff ;  and,  consequently,  the 
judgment  of  the  C.  P.  as  also  that  of  the  jus- 
tice, must  be  reversed. 

Judgments  reversed. 

Reversed— 3  Denio.  592 ;  1  N.  Y..  90 ;  How.  Cas.,150. 
Cited  in-35  N.  Y..  283;  14  Barb.,  666 ;  46  Barb..  286  ; 
43  Ind.,  498. 

(a)  See,  Green  v.  Armstrong,  ante,  p.  550. 


583*]    *SMALL  ET  AL.  v.  SMITH. 

Accommodation  Indorsement — Negotiation  in 
Violation  of  Agreement — Holder,  to  Recover 
against  Indorser,  Must  Have  Received  Note  in 
Good  Faith  for  Valuable  Consideration — 
Evidence — Charge  to  Jury. 

Where  a  promissory  note  Indorsed  by  the  payee, 
for  the  accommodation  of  the  maker,  is  negotiated 
by  the  latter  in  violation  of  an  agreement  between 
them,  the  holder  cannot  recover  against  such  in- 
doreer  unless  he  received  the  note  in  good  faith,  for 
a  valuable  consideration  and  without  notice  of  the 
arrangement. 

Where  it  was  a  material  question  on  the  trial 
whether  the  plaintiffs  became  the  holders  of  the  note 
sued  on  under  such  circumstances  as  to  preclude 
the  defense  of  the  defendant,  an  accommodation 
indorser :  and  it  was  proved  that  the  plaintiffs  ob- 
tained it  from  the  maker  on  an  application  for  se- 
curity for  a  precedent  debt  of  a  larger  amount, 
which  the  maker  owed  them,  and  no  agreement 
that  it  should  operate  as  payment  was  shown,  and 
the  judge  charged  that  it  was  a  question  for  the 
jury  whether  it  was  received  in  payment  and  satis- 
faction or  not :  held  erroneous,  there  being  no  evi- 
dence to  support  a  finding  that  it  was  received  in 
payment. 

Where  the  holder  of  a  note  received  it  from  the 
maker  with  notice  that  one  of  the  indorsers  had  be- 
come such  under  some  arrangement  or  condition 
which  had  not  been  complied  with ;  held,  that  he 
took  it  subject  to  such  arrangement ;  and  it  appear- 
ing that  the  indorsement  was  made  on  condition 
that  it  should  not  be  used  until  a  particular  act  ben- 
eficial to  the  indorser  had  been  performed,  which 
had  not  been  done ;  held  further,  that  the  holder 
could  not  recover  against  the  indorser. 

Citations— «  Hill,  93 ;  16  Pet.,  1. 

A  SSUMPSIT,  on  a  promissory  note,  by  in 
1A.  dorsees  against  indorser,  tried  at  the  Steu" 


NOTE.— Accommodation  paper— Diversion  of.    For 
a  full  discussion,  see  Denniston  v.  Bacon,  10  Johns., 
198,  note ;  Wardell  v.  Howell,  9  Wend.,  170,  note. 
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ben  Circuit  in  October,  1843,  before  Monell, 
late  C.  Judge.  The  plain  tiffs  gave  in  evidence  a 
note  made  by  one  Hulburt,  dated  July  16, 1841, 
for  $1,000  and  interest,  payable  to  the  defend- 
ant's order  at  the  Bank  of  Geneva,  one  year 
from  date,  indorsed  by  the  defendant  and  by 
one  Austin.  The  plaintiffs  having  proved  the 
note  and  given  evidence  to  charge  the  defend- 
ant as  indorser,  rested.  After  a  question  re- 
specting the  notice  of  non-payment  had  been 
disposed  of  favorably  to  the  plaintiffs,  the  de- 
fendant called  and  examined  Hulburt,  the 
maker,  as  a  witness.  He  testified  that  before 
the  giving  of  the  note,  Small,  one  of  the  plaint- 
iffs, called  upon  him  at  his  residence  in  Vienna, 
Ontario  Co.,  to  obtain  security  for  a  debt 
which  the  witness  owed  to  the  plaintiffs,  who 
were  merchants  in  N.  Y.,  and  that  it  was 
agreed  between  them  that  Small  should  take  a 
note  at  one  year  with  the  defendant  as  surety, 
if  the  witness  could  procure  him  to  become 
such  surety;  *that  Small  was  going  [*584 
farther  west,  to  return  in  a  few  days,  and  that 
in  the  meantime  the  witness,  pursuant  to  an 
understanding  between  him  and  Small,  went 
to  Cohocton,  where  the  defendant  resided,  to 
procure  him  to  become  his  surety;  that  the  de- 
fendant at  first  refused  to  become  indorser,  but 
finally  indorsed  the  note  in  question  under  an 
agreement  that  the  witness  should  procure  one 
Austin,  who  held  a  note  against  the  defendant, 
to  deposit  it  with  Thomas  Beals,  of  Can  an 
daigua,  to  remain  there  until  the  defendant's 
liability  as  the  indorser  for  the  witness  should 
cease,  and  that  the  witness  might  then  deliver 
this  note  to  Small;  but  until  such  arrangement 
was  made  respecting  the  defendant's  note,  the 
one  indorsed  by  the  defendant  was  not  to  be 
used,  and  the  defendant  was  to  have  immediate 
notice  of  the  arrangement  if  it  was  carried  into 
effect;  that  the  witness  returned  and  called 
upon  Austin,  who  declined  to  en.er  into  the 
arrangement,  but  the  note  in  question  was  left 
on  the  table  in  Austin's  office.  The  witness 
said  he  next  met  Small,  after  his  return,  at  the 
office  of  Austin,  where  Small  had  arrived  be- 
fore him  and  was  conversing  with  Austin. 
Small  said  to  the  witness  that  he  and  Austin 
had  arranged  the  matter,  and  that  Austin  had 
let  him  have  the  note.  The  witness  then  asked 
Austin,  in  Small's  presence,  whether  the  con- 
dition exacted  by  the  defendant  had  been  com- 
plied with.  Austin  did  not  reply;  but  Small 
said  he  had  prevailed  upon  Austin  to  give  his 
own  indorsement  on  the  note,  and  that  it  had 
been  delivered  to  him,  Small;  and  there  was 
no  other  conversation.  The  witness  also  tes- 
tified that  the  debt  which  he  owed  the  plaint- 
iffs was  larger  than  the  note  in  question  by 
$200  or  $300,  and  that  it  was  agreed  by  Small 
that  if  the  witness  was  defeated  in  a  law  suit 
in  which  he  was  then  engaged,  the  plaintiffs 
should  throw  off  the  balance  beyond  the  note; 
but  if  the  witness  prevailed  in  that  suit,  he 
was  to  pay  the  whole  debt;  that  no  receipt  was 
given  for  the  note.  It  appeared  that  the  de- 
fendant had  paid  the  note  held  by  Austin, 
which  was  to  have  bfeen  deposited  with  Beals. 
W.  Paul  was  also  examined  as  a  witness  on 
behalf  of  the  defendant,  and  testified  that  he 
was  in  Austin's  office  at  the  interview  men- 
tioned *by  Hulburt,  and  heard  Small  [*585 
remark  to  Hulburt  that  he  and  Austin  had  got 
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that  matter  arranged;  upon  which  Hulburt 
said  to  Austin  that  he  supposed  he,  Austin, 
had  not  turned  out  the  note  without  comply- 
ing with  the  defendant's  request;  that  Austin 
made  no  reply,  but  Small  said  he  had  prevailed 
upon  Austin  to  indorse  the  note  and  relieve 
the  defendant. 

The  defendant's  counsel  requested  the  court 
to  charge  the  jury  that  unless  the  note  was  re- 
ceived by  the  plaintiffs  in  discharge  of  their 
debt  against  Hulburt,  they  were  not  bona  fide 
holders,  and  it  was  subject  in  their  hands  to 
any  defense  arising  out  of  the  manner  in  which 
it  had  been  negotiated,  and  having  been  passed 
off  in  violation  of  the  condition  imposed  by  the 
defendant,  the  plaintiffs  could  not  recover; 
that  if  the  plaintiffs,  when  they  received  the 
note,  had  notice  that  the  defendant's  indorse- 
ment was  made  upon  any  condition,  they  were 
bound  to  inquire  into  the  terms  of  such  condi- 
tion; that  Austin  had  no  authority  to  deliver 
the  note  until  he  had  first  complied  with  the 
•condition  attached  to  the  defendant's  indorse- 
ment, and  that  the  circumstances  attending  the 
negotiation  of  the  note  to  the  plaintiffs  were 
such  as  to  discharge  the  defendant  from  any 
liability  thereon. 

The  judge  charged  the  jury  that  the  plaint- 
iffs were  presumed  to  be  lawful  holders  of  the 
note  until  some  defense  should  be  shown ;  that 
if  it  appeared  to  them  that  the  indorsement  of 
the  defendant  was  made  subject  to  an  agree- 
ment which  defeated  his  liability,  and  that  such 
agreement  was  known  to  the  plaintiffs,  they 
were  not  bona  fide  holders  of  the  note;  but  that 
it  was  incumbent  on  the  defendant  to  show 
affirmatively  that  the  plaintiffs  knew  of  such 
agreement  before  they  received  the  note;  that 
if  the  note  was  taken  by  the  plaintiffs  in  satis- 
faction and  payment  of  their  debt  against  Hul- 
burt, it  would  be  a  sufficient  consideration  and 
would  constitute  them  bona  fide  holders,  unless 
the  defendant  had  shown  that  the  plaintiffs 
knew  of  the  terms  and  conditions  of  the  de- 
fendant's indorsement  before  they  received  it 
in  satisfaction  of  said  debt,  and  that  an  agree- 
ment to  release  the  defendant  as  indorser  after 
•586*]  they  had  received  the*notein  satisfac- 
tion of  the  debt  would  be  of  no  legal  effect  un- 
less there  was  a  consideration  for  such  agree- 
ment; and  he  declined  to  charge  otherwise 
upon  the  propositions  submitted. 

The  defendant's  counsel  excepted  to  the 
charge,  and  to  the  refusal  to  charge  as  re- 
quested. The  jury  found  a  verdict  for  the 
plaintiffs.  The  case  came  before  this  court  on 
a  bill  of  exceptions. 

Mr.  J.  Edwards,  for  defendant. 

Mr.  A.  S.  Johnson,  for  plaintiffs. 

By  the  Court,  Beardsley,  .7.  If  the  evi- 
dence given  on  the  trial  was  true,  and  that  was 
for  the  jury  to  determine,  it  is  perfectly  clear 
that  the  note  was  delivered  to  the  plaintiffs  in 
violation  of  the  agreement  upon  wbieh  it  had 
been  indorsed  by  the  defendant.  The  plaint 
iffs,  therefore,  were  not  entitled  to  recover, 
unless  they  received  it  bona  fide  and  upon  a 
valuable  consideration.  Both  were  necessary. 
It  must  have  been  received  in  good  faith,  with- 
out notice  of  the  arrangement  on  which  the 
indorsement  had  been  made,  and  the  transfer 
must  have  been  upon  what  the  law  regards  as 


a  valuable  consideration. (a)  These  principles 
admit  of  no  dispute;  and  although  upon  some 
points  of  commercial  law  in  close  proximity  to 
to  those  I  have  stated,  discordant  opinions 
may  be  found,  Stalker  v.  McDonald,  6  Hill,  93; 
Swift  v.  Tyson,  16  Pet.,  1,  there  is  entire  har- 
mony as  to  those  I  have  mentioned. 

The  judge  charged  that  if  the  plaintiffs  re- 
ceived the  note  in  payment  and  satisfaction  of 
a  debt  due  to  them  from  Hulburt,  the  maker 
of  the  note,  that  was  a  sufficient  consideration 
for  its  transfer,  and  they  thereby  became  pur- 
chasers for  value.  This,  as  a  legal  proposition, 
is  not  questioned;  but  the  bill  of  exceptions 
fails  to  show  any  evidence  to  which  this  prin- 
ciple could  be  applied.  There  was  no  proof 
which  tended  to  show  that  the  note  had  been 
transferred  in  extinguishment  of  the  debt  of 
Hulburt.  *The  judge,  therefore,  in  [*587 
my  view  of  the  case,  erred  in  submitting  that 
question  to  the  jury. 

But  I  shall  not  dwell  on  this  point.for  the  case 
may  be  disposed  of  on  the  question  of  good  faith. 

It  appears  by  the  testimony  of  Hulburt,  that 
he  was  indebted  to  the  plaintiffs  in  a  sum  ex- 
ceeding the  amount  of  this  note,  and  that  Small, 
one  of  the  plaintiffs,  came  to  Vienna,  where 
Hulburt  resided,  to  secure  payment  of  said 
debt.  Small  proposed  to  Hulburt  to  give  a 
note  at  one  year  with  security,  and  the  defend- 
ant, who  lived  in  another  county,  was  spoken 
of  for  that  purpose.  Small  said  he  would  take 
the  defendant  as  surety,  and  it  was  arranged 
that  while  Small  was  absent  (as  he  was  going 
west  for  a  few  days)  Hulburt  should  go  to  the 
defendant's  residence  in  order  to  obtain  him 
as  such  surety.  Pursuant  to  this  arrangement 
Hulburt  went  to  see  the  defendant,  and  told 
him  what  he  wanted.  At  first  the  defendant 
refused  to  indorse,  but  it  was  finally  agreed 
between  them  that  he  would  indorse  the  note 
upon  condition  that  one  Austin,  who  then  held 
a  note  given  by  the  defendant,  should  deposit 
the  same  with  a  third  person,  there  to  remain 
until  the  defendant  should  be  discharged  from 
said  indorsement.  The  note  in  question  was 
accordingly  signed  by  Hulburt  and  indorsed 
by  the  defendant,  but  it  was  not  to  be  trans- 
ferred to  Small,  or  used  in  any  manner,  until 
the  one  held  by  Austin  had  been  deposited  un- 
der said  arrangement.  Hulburt  returned  with 
the  note  to  Vienna,  where  Austin  lived,  and 
told  him  of  the  arrangement  under  which  the 
indorsement  had  been  made.  Austin  declined 
to  comply  with  that  arrangement,  but  Hul- 
burt, as  he  states,  left  the  note  in  suit  on  Aus- 
tin's table,  and  did  not  see  it  again  until  Small 
had  returned  to  Vienna.  Hulburt  first  saw 
Small  after  his  return  at  Austin's  office,  where, 
on  arriving  at  the  office,  according  to  the  testi- 
mony of  Hulburt,  Small  said  to  him:  "We 
have  fixed  that  matter,  and  Mr.  Austin  has  let 
me  have  the  note."  The  witness  then  inquired 
of  Austin,  in  Small's  presence,  in  what  man- 
ner the  note  had  been  turned  out.  and  wheth- 
er the  arrangement  of  the  defendant  had  been 
complied  with;  to  which  Auatin  made  no  an- 
swer, but  Small  said  he  had  prevailed  on  Mr. 
Austin  *U>  indorse  the  note  and  he  had  [TiMH 
got  it.  This,  according  to  the  witness  Hul- 
burt. was  all  which  passed  at  that  time.  An- 
other witness  (Paul)  who  was  present  said  the 

(a)  See,  Wardell  v.  HowelU  B  Wend..  170. 
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remark  of  Hulburt  to  Austin  was,  that  he 
supposed  he  had  not  turned  out  the  note  with 
out  complying  with  the  request  of  Mr.  Smith, 
the  defendant;  to  which  Austin  made  no  an- 
swer, but  Small  said  he  had  prevailed  on  Mr. 
Austin  to  indorse  the  note  and  had  released 
Mr.  Smith. 

It  is  not  material  which  of  these  witnesses 
was  correct  as  to  the  form  of  the  remarks  made 
at  that  time.  Both  come  to  the  same  result; 
for  what  was  said,  according  to  the  statement 
of  either  witness,  was  full  notice  to  Small  that 
the  indorsement  had  been  procured  upon  some 
arrangement  or  condition  which  had  not  been 
complied  with.  Here,  then,  Small  had  actual 
notice  that  the  indorsement  was  conditional; 
and  if  the  note  was  subsequently  transferred 
to  him,  he  would  necessarily  take  it  subject  to 
that  condition.  When  this  notice  was  given, 
the  note  was  in  Small's  hands.  He  had  received 
it  as  he  said  of  Mr.  Austin.  But  it  cannot  be 
pretended  he  had  received  it  of  Austin  upon 
any  consideration  moving  between  them.  In- 
deed, the  first  remark  of  Small  to  Hulburt,  and 
all  that  was  said  on  that  occasion,  goes  to  show 
that  whatever  might  have  been  done  by  Aus- 
tin hafl  been  done  for  Hulburt  and  not  for  him- 
self, and  in  furtherance  of  the  negotiation 
which  had  been  commenced  between  Hulburt 
and  Small.  It  is  not  shown  that  Austin  had 
authority  from  Hulburt  to  transfer  this  note 
to  Small  on  any  terms,  although  it  may  be  in- 
ferred that  he  was  authorized  to  do  so,  on  com- 
plying with  the  condition  upon  which  the  de- 
fendant's indorsement  had  been  made.  Small 
did  not  set  up  that  he  had  received  the  note 
as  the  property  of  Austin,  and  the  whole  trans- 
action shows  he  did  not.  He  could  not,  there- 
fore, upon  the  facts  as  disclosed  by  the  wit- 
nesses, pretend  that  he  had  acquired  title  to 
the  note  in  any  manner  before  he  was  apprised 
by  Hulburt  that  the  indorsement  was  made  on 
a  condition  which  had  not  been  performed.  It 
is  more  a  matter  of  inference  than  of  anything 
like  direct  proof,  that  Hulburt  at  any  time  as 
sented  to  the  transfer  of  the  note  to  Small;  but 
589*]  if  *he  did  so,  after  notice  to  Small  of 
the  condition  on  which  the  indorsement  had 
been  made,  it  is  plain  that  the  plaintiffs  ought 
not  to  recover,  as  the  condition  has  never  been 
performed.  If  the  plaintiffs  claim  as  purchas- 
ers of  the  note  from  Austin,  they  are  met  by 
two  objections:  first,  Small,  one  of  the  plaint- 
iffs, was  aware  that  the  note  belonged  to  Hul- 
burt and  not  to  Austin;  and,  second,  it  is  not 
shown  that  the  plaintiffs  paid  or  advanced  any- 
thing to  Austin,  or  that  any  consideration 
passed  between  them  for  the  transfer  of  the 
note.  And  as  to  Hulburt,  if  he  assented  to  the 
transfer  of  the  note  to  Small,  it  was  after  ex- 
plicit notice  that  the  indorsement  was  con- 
ditional, as  is  proved  by  the  testimony  of  both 
Paul  and  Hulburt.  Had  the  case  been  put  to 
the  jury  upon  the  point  of  notice,  with  suit- 
able explanations,  there  is  no  doubt  what  the 
verdict  should  and  would  have  been,  unless 
these  witnesses  were  wholly  discredited.  I 
think  the  case  was  not  so  submitted  to  the  jury, 
and  that  it  should  be  sent  back  for  a  new  trial. 
New  trial  granted. 

Submission  to  jury  of  fact  not  warranted  hy  evi- 
dence—Error. Reviewed— 24  Barb.,  565;  31  Barb., 
191. 
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Cited  in-15  N.  Y.,  528;  54  N.  Y..  365;  12  Barb.,  94. 

Accommodation  indorsement— Restriction  upon— 
Holder  u-ttTi  notice.  Cited  In— 17  N.  Y..  104 :  73  N  Y 
274 ;  29  Ain.  Rep.,  144 ;  32  Barb..  308 ;  2  Sandf .,  117  ;  £ 
Hilt..  547  ;  7  W.  Dig.,  301 ;  102  U.  8.,  41 ;  33  Wis.,  591 ; 
19  Am.  Rep..  614 :  7  Heisk.,  159 ;  43  Am.  Rep.,  53 ;  1* 
R.  I.,  605 ;  29  Wis.,  216 ;  9  Am.  Rep.,  655. 


HOUGHTON  «.  SWARTHOUT. 

Justice's  Return  to  C.  P.  on  Appeal— Justice  Acts. 
Ministerially. 

A  justice  of  the  peace,  in  making  a  return  to  the 
C.  P.  upon  an  appeal,  acts  ministerially,  and  is  re- 
sponsible to  the  party  injured  for  an  error  in  such 
return. 

In  case  brought  against  a  justice  for  a  false  re- 
turn to  an  appeal,  corrupt  motives  need  not  be 
charged. 

Citations— 8  Wend..  462 ;  8  Cow.,  178 ;  2  R.  S.,  260, 
sec.  194,  sub.  6 ;  218,  sub.  1 ;  11  Johns.,  114 ;  11  Wend., 
545;  14  Johns..  195. 

DEMURRER  to  declaration.  The  plaintiff 
declared  in  case  against  the  defendant  for 
a  false  return  to  an  appeal  made  by  him  as  a. 
justice  of  the  peace  of  one  of  the  towns  in  Ot- 
sego  Co.  to  the  C.  P.  of  that  county.  The  dec 
laration  contained  two  counts  substantially 
alike,  setting  forth  that  a  judgment  was  re- 
covered against  the  plaintiff  in  this  suit  by  one 
Palmer,  before  the  defendant  as  a  justice,  for 
$37.46;  from  which  the  present  plaintiff  duly 
appealed  to  the  C.  P.,  and  that  the  defendant, 
in  the  return  which  the  statute  required  him 
to  make,  falsely  *stated  the  judgment  f*59O 
to  be  for  $27.46,  instead  of  the  true  sum  above 
mentioned;  that  on  the  trial  in  the  C.  P.,  Palm- 
er recovered  only  $23.67  damages,  but  on  ac- 
count of  the  misstatement  in  the  return,  Palm- 
er recovered  costs  in  the  C.  P.,  which  were 
taxed  at  $154.46;  whereas,  if  the  return  had 
truly  stated  the  judgment  before  the  justice 
fit  would  have  shown  that  it  had  been  reduced 
in  the  C.  P.  more  than  $10,  and  then  by  2  R 
S.,  263,  sec.  218],  he  would  not  have  been  sub- 
jected to  these  costs,  but  would  have  recovered 
his  own  costs,  amounting  to  a  large  sum 
against  Palmer.  Demurrer  and  joinder. 

Messrs.  Bowne  and  Crippen,  for  defend- 
ant, insisted  that  corrupt  motives  should  have 
been  charged, and  cited HJohns.,  114;  8 Cow., 
178;  11  Wend.,  545. 

Mr.  A.  Becker,  for  plaintiff. 

By  the  Court,  Jewett,  J.  The  principle  is, 
settled,  that  for  a  judicial  act  no  action  lies. 
But  for  misfeasance  or  non-feasance  of  a  min- 
isterial officer  the  party  has  redress  by  an  ac- 
tion on  the  case.  Tompkins  v.  Sands,  8  Wend. , 
462;  Cunningham  v.  Bucklin,  8  Cow.,  178. 

It  is  made  the  duty  of  a  justice  of  the  peace 
who  has  rendered  a  judgment,  from  which  a 
party  has  appealed  within  ten  days  after  the 
same  shall  have  been  duly  made,  to  make  a  re- 
turn of  the  proceedings  had  before  him  to  the 
Court  of  C.  P.  of  the  county,  in  which  shall 


NOTE.— Officers,  judicial  and  ministerial— Personal 
liability  of. 

A  judicial  officer,  acting  ministerially,  is  liable  for 
wrongful  acts.  See,  Wallsworth  v.  McCullough,  10 
Johns.,  93,  note. 

See,  generally,  Yates  v.  Lansing,  9  Johns.,  395.no(e ; 
Henderson  v.  Brown,  1  Cal.,  92,  note ;  Seaman  v.  Pat- 
ten, 2  Cai.,  312,  note. 
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be  stated,  among  other  things,  "the  judgment 
rendered  thereon,  and  the  time  of  rendering 
the  eame."  2  R  8.,  260.  sec.  194,  sub.  6.  The 
same  statute,  sec.  218,  sub.  1,  provides  that  "If 
the  defendant,  against  whom  judgment  is  ren- 
dered before  the  justice,  appeal,  and  judgment 
thereon  be  rendered  in  his  favor,  or  the  amount 
recovered  before  the  justice  be  reduced  ten 
dollars  or  more,  full  costs  shall  be  awarded  to 
the  appellant."  If  the  return  had  stated  the 
judgment  at  $37.46  before  the  justice,  the 
plaintiff,  by  the  provisions  of  the  statute,  would 
have  been  not  only  entitled  to  recover  his  costs 
591*]  against  *Palmer,  but  would  not  have 
been  subjected  to  the  payment  of  the  $154.46 
to  Palmer  for  his  costs. 

There  cannot,  I  think,  be  any  doubt  but  that 
the  act  complained  of  was  a  ministerial  and  an 
official  act  of  the  defendant  as  a  justice  of  the 
peace,  for  which  he  is  liable  to  the  party  in- 
jured by  it.  The  demurrer  omits  the  return 
of  the  justice  to  have  been  false  in.  the  particu- 
lar alleged. 

The  defendant's  counsel  insists  that  the  dec- 
laration is  fatally  defective  for  not  charging 
the  act  to  have  been  done  maliciously  and 
fraudulently,  and  several  cases  are  cited  to  sus- 
tain this  position.  The  case  of  Jenkins  v.  Wai 
dron,  11  Johns.,  114,  was  an  action  on  the  case 
against  the  inspectors  of  an  election  for  refus- 
ing to  receive  the  plaintiff's  vote  as  an  elector, 
he  being  legally  qualified  as  such.  It  was  held 
that  the  action  would  not  lie  without  proving 
malice  express  or  implied.  Spencer,  J. ,  in  de- 
livering the  opinion  of  the  court,  said:  "It 
would,  in  our  opinion,  be  opposed  to  all  the 
principles  of  law,  justice  and  sound  policy,  to 
hold  that  officers  called  upon  to  exercise  their 
deliberate  judgments,  are  answerable  for  a 
mistake  in  law,  either  civilly  or  criminally, 
when  their  motives  are  pure  and  untainted 
with  fraud  or  malice;  "  clearly  showing  that 
the  act  complained  of  in  that  case,  was  con- 
sidered judicial  and  not  ministerial.  Cunning- 
ham v.  Bucklin,  8  Cow.,  178,  is  also  referred 
to.  It  was  there  held  that  an  action  would 
not  lie  for  official  misconduct  in  a  judicial  of- 
ficer though  of  special  and  limited  jurisdiction, 
although  corrupt  and  malicious,  if  a  statute 
declare  his  own  record  conclusive  evidence  in 
all  courts  of  the  facts  therein  contained.  In 
Wickware  v.  Bryan,  11  Wend.,  545,  also  relied 
on,  it  was  held  that  unless  there  be  fraud  or  an 
evil  intent,  case  would  not  lie  against  a  justice 
of  the  peace,  who,  by  negligence  or  careless- 
ness, gives  erroneous  information  as  to  the 
amount  of  a  judgment  rendered  by  him,  to  a 
party  about  to  prosecute  an  appeal,  by  means 
whereof  the  appeal  is  lost.  Savage,  Ch.  J.,  in 
delivering  the  opinion  of  the  court,  says:  "  It 
must  be  considered  as  the  settled  law  of  this 
court,  that  no  person  is  liable  for  any  error 
committed  in  a  judicial  character;  and  it  is 
equally  well  settled  that  he  is  liable  for  all 
ministerial  acts,  except  those  in  which  he  has 
592*]  *a  discretion.  '  It  was  held  that  the  act 
complained  of  in  that  case  was  neither  a  ju- 
dicial, nor  ministerial,  nor  even  an  official  act. 
The  justice,  as  the  court  say,  "  was  under  no 
obligation,  except  that  of  courtesy,  to  give  the 
information.  It  was  not  a  duty  imposed  by 
statute." 

I  cannot  see  the  supposed  analogy  between 
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the  principles  settled  by  the  cases  referred  to 
and  that  which  must  control  this  case.  Here 
the  defendant,  as  a  justice  of  the  peace  was 
required  by  the  statute  to  make  his  return  and 
truly  to  set  forth  the  judgment  which  he  had 
rendered,  from  which  the  present  plaintiff  as 
defendant  in  that  suit,  had  appealed.  The 
statute  imposed  on  him  the  performance  of  an 
official  duty  ministerial  in  its  character,  and 
he  is  responsible  for  any  error  prejudicial  to 
the  party,  however  pure  his  motives  were  in 
the  discharge  of  that  duty.  The  declaration 
in  this  case  contains  the  material  averments  in 
actions  of  this  kind;  the  falsity  of  the  return, 
and  the  materiality  of  the  matter  alleged  to  be 
falsely  returned.  Kidziev.Sackrider,  14  Johns., 
195.  It  was  not  necessary,  as  insisted  for  the 
defendant,  to  allege  or  prove  that  the  justice  ei- 
ther deceitfully,  fraudulently,  willfully,  know- 
ingly or  intentionally  made  the  false  return.  It 
may  well  be  that  he  intended  to  make  a  cor- 
rect return;  but  he  is,  nevertheless,  responsi- 
ble for  the  consequences  of  his  return  if  it  be 
false.  I  am  of  opinion  that  the  declaration  is 
good  in  form  and  substance. 

Judgment  for  the  plaintiff. 

Cited  in-2  Abb.  Pr.,  472. 


WHITNEY  T>.  SHUFELT. 

False  Imprisonment— Justification  under  War- 
rant— Pleading. 

To  authorize  a  justice  of  the  peace  to  Issue  a  war- 
rant for  trespass  against  a  non-resident,  the  appli- 
cant must,  by  affidavit,  state  the  facts  and  circum- 
stances within  his  knowledge  showing1  the  grounds 
of  his  application. 

In  a  plea  justifying-  an  imprisonment  under  such 
a  warrant,  it  must  be  averred  that  such  affidavit  was 
presented. 

In  such  plea  of  justification,  by  the  party  at  whose 
suit  the  warrant  was  issued,  the  facts  necessary  to 
show  jurisdiction  to  issue  it,e.  g.,  the  non-residence 
of  the  defendant  where  that  is  necessary  to  author- 
ize the  warrant,  must  be  directly  averred,  *it  1*593 
is  not  sufficient  for  the  plea  to  state  that  an  affidavit 
was  presented,  in  which  the  requisite  facts  were  al- 
leged to  exist. 

Otherwise,  where  the  justice  is  sued :  there  it  is 
enough  to  show  a  due  application,  and  that  a  suffi- 
cient affidavit  was  presented. 

Citations— 2  R.  8..  225.  sec.  2,  sub.  2 ;  227.  sees.  11. 
19 :  2  Johns.  Cas..  49 ;  5  Hill.  242 ;  7  Cow.,  249. 

"HEMURRER  to  pleas.  The  declaration  was 
\J  in  trespass  for  assault  and  battery  and 
false  imprisonment.  The  defendant  pleaded : 
1.  Not  guilty;  2.  Actio  non,  because  before, 
etc.,  on,  etc.,  the  defendant  went  before  T.  F. 
M  .  a  justice  of  the  peace  of  said  town,  and 
made  oath  in  writing  before  the  said  justice 
that  be  had,  as  he  believed,  a  just  cause  of  ac- 
tion against  the  present  plaintiff  for  trespass 
committed  by  him,  and  that  he  (the  present 
plaintiff)  was  not  a  resident  of  that  county, 
whereupon  the  said  T.  F.  M.,  as  such  justice, 
issued  a  warrant  against  the  plaintiff,  then  set- 
ting out  the  warrant,  the  delivery  thereof  by 
the  defendant  to  a  constable,  and  the  arrest  of 
the  plaintiff  thereon,  etc.,  which  are  the  sume 
supposed  trespasses,  etc.  Verification.  8.  Like 
the  second,  except  that  it  is  averred  generally 
that  the  justice,  upon  the  proper  oath,  appli- 
cation and  complaint,  issued  the  warrant.  4. 
Also  like  the  second,  except  that  the  warrant, 
and  an  affidavit  to  the  same  effect  as  that  stated 
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in  the  second  plea,  are  set  out  in  hose  verba, 
with  an  averment  that  the  warrant  was  issued 
upon  the  affidavit. 

The  plaintiff  demurred  to  the  second,  third 
and  fourth  pleas,  and  the  defendant  joined  in 
demurrer. 

Mr.  M.  T.  Reynolds,  for  plaintiff. 

Mr.  N.  Hill,  Jr.,  for  defendant. 

By  the  Court,  Jewett,  J.  I  am  of  opinion 
that  the  demurrers  are  well  taken  to  the  sev- 
eral pleas  demurred  to. 

The  Statute,  2  R.  S.,  225,  sec.  2,  sub.  2,  con- 
fers on  justices  of  the  peace  jurisdiction  over 
and  cognizance  of  "actions  of  trespass  and 
trespass  on  the  case  for  injuries  to  persons,  or 
to  real  or  personal  property,  wherein  the  dam- 
ages claimed  shall  not  exceed  fifty  dollars." 
"  Suits  may  be  instituted  before  a  justice  ei- 
ther by  the  voluntary  appearance  and  agree- 
4594*]  ment  of  the  parties,  *or  by  process; 
when  by  process,  it  shall  be  either  a  summons 
or  warrant,  or  an  attachment."  2  R.  S.,  227, 
sec.  11.  The  13th  section  declares  that  the  first 
process  against  freeholders  and  against  inhab- 
itants having  families,  except  as  is  otherwise 
thereinafter  directed,  shall  be  by  summons; 
but  no  person  shall  be  proceeded  against  by 
summons  out  of  the  county  in  which  he  re- 
sides. The  17th  section  provides  that  "A  jus- 
tice shall,  upon  application,  issue  a  warrant  in 
the  following  cases:  1.  When  the  defendant 
is  a  non-resident  of  the  county."  The  19th 
section  provides  that  "In  all  cases,  on _ appli- 
cation for  a  warrant,  except  when  the  suit  shall 
have  been  commenced  by  summons,  the  person 
applying  shall,  by  affidavit,  state  the  facts  and 
circumstances  within  his  knowledge  showing 
the  grounds  of  his  application,  wliereby  the 
justice  may  better  judge  of  the  necessity  and 
propriety  of  issuing  such  warrant." 

Under  these  provisions,  if  Whitney  was  a 
non-resident  of  the  County  of  Columbia,  he 
could  not  have  been  proceeded  against  by  sum- 
mons; a  warrant  was  the  proper  process.  The 
Act  to  Abolish  Imprisonment  for  Debt  super- 
sedes the  warrant  in  actions  upon  contracts, 
but  it  remains  as  before  in  actions  arising  ex 
delieto.  On  making  the  application  to  the  jus- 
tice, it  was  necessary  that  the  defendant  should 
have  stated  by  affidavit  the  facts,  etc. ,  showing 
the  grounds  of  his  application. (a)  The  second 
plea  alleges  such  affidavit  to  have  been  made, 
but  the  third  plea  is  silent  on  that  point,  and 
the  fourth  alludes  to  it  in  a  very  unskillful 
manner. 

But  this  suit  is  against  the  party  who  pro- 
cured the  warrant,  and  the  pleas  of  justifica- 
tion should  have  stated  directly  the  matters 
necessary  to  show  that  the  justice  had  juris- 
diction to  issue  the  warrant.  The  fact  which 
authorized  the  warrant  was  that  the  party 
against  whom  it  was  prayed  for  was  a  non- 
resident. It  is  not  enough  for  the  pleas  to  set 
forth  that  an  affidavit  was  presented  to  the 
justice  wherein  such  fact  was  stated.  That 
might  protect  the  officer,  even  if  the  statement 
595*]  were  *untrue;  but  the  party  who  in- 
vokes the  exercise  of  the  jurisdiction  of  an  in- 
ferior tribunal,  must  in  justifying  aver  the 
actual  existence  of  the  material  facts  upon 
which  the  jurisdiction  depends.  Percival  v. 

(a)  Loderv.  Phelps,  13  Wend.,  46. 
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Jones,  2  Johns.  Cas.,  49;  Deyo  v.  Van  Valken- 
burgh,  5  Hill.  242;  Taylor  v.  Trask,  7  Cow., 
249.  The  pleas,  therefore,  should  have  averred 
that  Whitney  was  a  non  resident  of  the  County 
of  Columbia  at  the  time  of  the  application  for 
and  issuing  of  the  warrant,  that  the  action  was 
for  trespass,  or  trespass  on  the  case  (according 
to  the  fact),  for  injuries,  etc.,  wherein  the 
damages  claimed  did  not  exceed  $50,  and 
should  have  set  forth  the  substance  of  the  af- 
fidavit presented  upon  the  application,  stating 
the  facts  and  circumstances  within  the  knowl- 
edge of  the  applicant,  showing  the  grounds  of 
his  application. 
Judgment  for  the  plaintiff. 

Cited  in-5  Denio.  105;  3  N.  Y.,  195:  4  N.  Y..  380 ; 
56  N.  Y.,  386;  14  Hun,  268;  35  Barb.,  632;  59  Barb., 
393,  n.;  23  How.  Pr.,  218 ;  1  E.  D.  S.,  363. 


MARIA  E.  WILSON 

v. 

THE  MAYOR,  ETC.,  OP  THE  CITY  OP  NEW 
YORK. 

Corporation — Grading  and  Paving  Streets — Lia- 
bility for  Injuries  to  Individuals — Discretiona- 
ry Power — Liability  for  Neglect  to  Repair — 
Statute. 

The  Corporation  of  the  City  of  N.  Y.  is  not  liable 
to  actions  for  injuries  done  to  individuals  in  the 
exercise  of  its  authority  to  direct  the  pitching',  pav- 
ing and  grading  of  streets. 

where  the  Corporation,  in  grading  two  public 
streets  which  formed  an  angle  in  which  the  plaint- 
iff's premises  were  situated,  raised  those  streets  so 
as  to  prevent  the  water  from  flowing  off,  whereby 
damage  ensued  to  the  plaintiff,  who  brought  case 
against  the  Corporation ;  held,  that  the  action  could 
not  be  sustained. 

Where  a  duty,  judicial  in  its  nature,  is  imposed 
upon  a  public  officer  or  a  municipal  corporation,  a 
private  action  will  not  lie  for  misconduct  or  delin- 
quency in  its  performance,  even  if  corrupt  motives 
are  charged. 

The  same  principle  prevails  where  the  party  on 
whom  the  duty  devolves,  though  not  a  judge,  is 
clothed  with  discretionary  powers,  to  be  exerted 
according  to  his  sense  of  fitness  and  propriety. 

If  such  officers  act  corruptly,  they  are  liable  to 
impeachment  or  indictment.  Per  Beardsley,  J". 

The  statute  authorizing  the  Corporation  of  the 
City  qf  N.  Y.  to  cause  common  sewers,  drains  and 
vaults  to  be  made,  confers  discretionary  powers  as 
to  the  time  and  place  of  constructing  snch  works ; 
and  a  private  action  cannot  be  maintained  against 
the  Corporation  for  an  omission  to  construct  a 
particular  improvement  of  this  kind,  though  the 
neglect  be  charged  to  be  willful. 

*But  for  a  neglect  to  repair  existing  sewers  [*59<J 
and  drains,  by  which  an  individual  is  injured,  an 
action  lies.  Per  Beardsley,  J. 

The  case  of  Mayor,  etc.,  of  N.  Y.  v.  Furze,  3  Hill, 
612,  explained  and  limited. 

Citations— 4  T.  R..  796 :  6  Taunt.,  29 ;.  2  Bing.,  156 ; 
2  R.  L.,  1813,  p.  407,  sec.  175 ;  3  Hill,  612,  614. 

TERROR  to  the  N.  Y.  C.  P.  The  plaintiff  in 
-C^  error  sued  the  Corporation  of  the  City  of 
N.  Y.  in  the  court  below  and  declared  in  case, 


NOTE.— 1.  Constitutional  law— Eminent  domain- 
Taking  of  private  property— Improvement  of  streets, 
etc.— Consequential  injury. 

The  consequential  injury  to  private  property  arising 
from  a  proper  exercise  of  the  power  to  make  and 
improve  roads,  streets,  rivers  and  harbors,  for  the 
public  good,  does  not  amount  to  a  taking  of  such 
property.  See,  Lansing  v.  Smith,  8  Cow.,  146.  note ; 
Matter  of  Furman  Street,  17  Wend..  649,  note. 

2.  Judicial  officers— Personal  liability  of,  for  official 
acts.  See  Houghton  v.  Swarthout,  ante,  589,  notes 
cited. 
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alleging  that  she  owned  and  was  possessed  of 
a  house  and  four  lots  of  ground  at  the  north- 
west corner  of  Fortieth  St.  and  the  7th  avenue  in 
the  City  of  N.  Y.,  and  that  the  defendants  had 
so  carelessly,  etc.,  raised,  graded  and  made  the 
said  avenue  and  street,  as  to  obstruct  the  flow- 
ing of  the  water  from  her  premises,  and  that 
the  raising  of  the  street  and  avenue  by  the 
defendants  had  turned  the  water  and  caused  it 
to  run  upon  her  premises,  the  defendants  hav- 
ing omitted  to  construct  or  make  any  sewer, 
gutter  or  drain  from  the  premises  or  along  the 
street  or  avenue,  as  it  was  their  duty  to  do  and 
as  they  were  bound  by  law  to  have  done.  The 
defendants  pleaded  not  guilty. 

On  the  trial,  in  July,  1843,  the  plaintiff 
proved  that  she  owned  the  premises  mentioned 
in  the  declaration,  and  that  in  the  fall  of  1842 
the  defendants  graded  Fortieth  St.  and  the  7th 
avenue  on  part  of  the  plaintiff's  premises,  rais- 
ing the  same  about  eighteen  inches  without 
making  any  drain  or  sewer,  thereby  obstruct- 
ing the  former  flow  of  water  from  the  plaint- 
iff's lots,  so  that  the  water  ran  from  the  street 
and  avenue  and  from  the  adjacent  lots  upon 
the  premises,  and  stood  there  several  months 
from  the  autumn  of  1842  until  the  ensuing 
spring.  In  the  spring  of  1843  the  defendants 
made  a  sluice  in  Fortieth  St.,  by  means  of 
which  the  water  passed  off  from  the  plaintiff's 
premises.  The  proceedings  of  the  defendants 
in  raising  and  grading  the  streets  referred  to 
were  admitted  to  be  regular. 

After  making  the  foregoing  proof  the  plaint- 
iff rested,  and  the  defendants'  counsel  moved 
for  a  nonsuit,  insisting  that  the  action  as  laid 
and  proved  could  not  be  sustained.  The  mo- 
tion was  granted  and  the  plaintiff's  counsel 
excepted.  The  court  below  rendered  judgment 
upon  the  verdict,  and  the  plaintiff  brought  er- 
ror to  this  court. 

597*]  *Mr.  E.  L.  Fancher,  for  plaintiff 
in  error,  cited  2  R.  L.,  1813,  p.  407,  sec.  175  ; 
Bailey  \.  Mayor,  etc.,  of  N.  Y.,3  Hill,  531; 
People  v.  Corporation  of  Albany,  11  Wend.,  539; 
Newburgh  Turnpike  Road  v.  Miller,  5  Johns. 
Ch.,  101;  Malcom  v.  Rogers,  5 Cow.,  lS8;Henly 
v.  Mayor  of  Lyme,  5  Bing.,  91;  3  B.  &  Ad., 
77;  S.  C.,  1  Bing.  N.  C.,  222;  Rex  v.  Inhab.  of 
St.  George,  Hanover  Square,  3  Camp.,  222  ;  2 
B.  &  Aid.,  179;  King  v.  Mayor  of  Liverpool,  3 
East,  86. 

Mr.  P.  A.  Cowdrey,  for  defendants  in  er- 
ror, cited  2  R.  L.,  1813,  p.  423.  sec.  193;  Ex 
parte  Manhattan  Co.,  22  Wend.,  653;  Governor, 
etc.,  of  Cast  Plate  Manufacturers  v.  Meredith,  4 
T.  R.,  794;  Leader  v.  Moxon,  3  Wils.,  461;  8. 
<7.,  2  Black.,  924. 

By  the  Court,  Beardsley,  J.  The  Corpo- 
ration of  N.  Y.  had  an  undoubted  power  to 
raise,  pitch,  grade  and  make  the  street  and 
avenue,  as  was  done  in  this  instance;  and  it 
was  conceded  on  the  trial  of  the  cause,  that 
the  proceedings  for  these  purposes  had  been 
regular.  What  was  done,  it  was,  therefore, 
lawful  to  do  ;  and  if  the  plaintiff  was  thereby 
incommoded,  it  was  damnum  absque  injitria  ; 
and  gave  her  no  right  of  action  against  those 
who  had  only  exercised  a  legal  power  vested 
in  them  for  the  public  convenience  and  wel- 
fare. It  would,  indeed,  be  remarkable  if  such 
an  act  would,  in  any  case,  subject  a  party  to 
DEMO  1. 


an  action  ;  and  I  think  the  law  is  not  charge- 
able with  so  gross  an  absurdity.  The  plaintiff 
does  not  allege  that  any  part  of  her  land  was 
taken  for  the  street  or  avenue;  but  one  por- 
tion of  her  complaint  is  that  she  was  injured 
by  making  the  street  and  avenue  on  land  which 
bounded  two  sides  of  her  lot.  She  certainly 
may  thus  have  sustained  some  damage,  for 
more  or  less  inconvenience  results  to  individ- 
uals in  every  case  of  this  description.  It  is  so 
in  the  opening  of  new  highways,  and  in  the 
construction  of  canals  and  other  public  works; 
but  if  those  on  whom  powers  for  such  purposes 
are  conferred  do  not  exceed  their  jurisdiction, 
they  are  not  responsible  for  collateral  conse- 
quences *to  individuals.  As  was  said  [*598 
by  Ld.  Kenyon,  in  a  case  which  in  principle  is 
like  the  point  now  under  consideration  :  "If 
this  action  could  be  maintained,  every  turn- 
pike Act,  paving  Act,  and  navigation  Act, 
would  g^ve  rise  to  an  infinity  of  actions.  If 
the  Legislature  think  it  necessary,  as  they  do 
in  many  cases,  they  enable  the  commissioners 
to  award  satisfaction  to  the  individual  who 
happens  to  suffer.  But  if  there  be  no  such 
power,  the  parties  are  without  remedy,  pro- 
vided the  commissioners  do  not  exceed  their 
jurisdiction.  But  it  does  not  seem  to  me  that 
these  commissioners  acting  under  this  Act 
have  been  guilty  of  any  excess  of  jurisdiction. 
Some  individuals  suffer  an  inconvenience  un- 
der all  these  Acts  of  Parliament;  but  the  inter- 
ests of  individuals  must  give  way  to  the  ac- 
commodation of  the  public."  Governor,  etc., 
of  Cast  Plate  Manufacturers  v.  Meredith,  4  T. 
R.,  796.  In  the  same  case,  Buller,  J.,  ob- 
served: "  There  are  many  cases  in  which  in- 
dividuals sustain  an  injury,  for  which  the  law 
gives  no  action;  for  instance,  pulling  down 
houses,  or  raising  bulwarks,  for  the  preserva- 
tion and  defense  of  the  kingdom  against  the 
King's  enemies.  The  civil  law  writers  indeed 
say,  that  the  individuals  who  suffer  have  a 
right  to  resort  to  the  public  for  satisfaction  ; 
but  no  one  ever  thought  that  the  common  law 
gave  an  action  against  the  individuals  who 
pulled  down  the  house,  etc.  This  is  one  of 
those  cases  to  which  the  maxim  applies,  solus 
populi  suprema  est  lex.  If  the  thing  complained 
of  were  lawful  at  the  time,  no  action  can  be 
sustained  against  the  party  doing  the  act.  In 
this  case  express  power  was  given  to  the  com- 
missioners to  raise  the  pavement;  and  not  hav- 
ing exceeded  their  power,  they  are  not  liable 
to  an  action  for  having  done  it."  See,  also, 
Sutton  v.  Clarke,  6  Taunt. ,  29  ;  Hall  v.  Smith, 
2  Bing.,  156.  So,  this  Corporation,  having 
power  to  make  the  street  and  avenue  along  the 
plaintiff's  land,  and  not  having  transcended 
Us  authority  in  what  was  done,  is  not  liable  to 
an  action  at  the  suit  of  the  plaintiff  for  any 
damage  she  may  have  sustained. 

Another  supposed  ground  of  action,  vaguely 
suggested  in  the  declaration,  although  hardly 
stated  with  any  thing  like  legal  precision,  WM 
urged  by  the  counsel  for  the  plaintiff  in  error. 
*The  Mayor,  Aldermen  and  Common-  [*59l> 
ally  of  the  City  of  N.  Y.  are  expressly  au- 
thorized to  make  "common  sewers,  drains  and 
vaults"  in  any  part  of  the  city.  2  R.  L..  1818, 
p.  407,  sec.  175.  A  drain  from  the  plaintiff's 
lot  was  charged  to  have  been  necessarv  and 
proper,  and  the  declaration  alleges  that  it  was 
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the  defendants'  duty  to  have  made  one;  and  as 
none  was  made,  the  conclusion  is  drawn  that 
they  are  responsible  to  the  plaintiff  for  all  the 
damages  which  resulted  from  the  want  of  a 
proper  drain. 

This  alleged  ground  of  action  seems  to  me 
wholly  unprecedented,  and,  in  my  judgment, 
can  be  sustained  on  no  principle  whatever. 
The  error  has  arisen  from  confounding  powers 
and  duties  which  are  totally  dissimilar. 

Public  officers,  of  every  grade  and  descrip- 
tion, may  be  impeached  or  indicted  for  official 
misconduct  and  corruption.  To  this  there  is  no 
exception  from  the  highest  to  the  lowest. 

But  the  civil  remedy  for  misconduct  in  office 
is  more  restricted,  and  depends  exclusively 
upon  the  nature  of  the  duty  which  has  been 
violated.  Where  that  is  absolute,  certain  and 
imperative,  and  every  mere  ministerial  duty  is 
so,  the  delinquent  officer  is  bound  to  make  full 
redress  to  every  person  who  has  suffered  by 
such  delinquency.  Duties  which  are  purely 
ministerial  in  their  nature,  are  sometimes  cast 
upon  officers  whose  chief  functions  are  judi- 
cial. Where  this  occurs,  and  the  ministerial 
duty  is  violated,  the  officer,  although,  for  most 
purposes,  a  judge,  is  still  civilly  responsible 
for  such  misconduct. 

But  where  the  duty  alleged  to  have  been  vi- 
olated is  purely  judicial,  a  different  rule  pre- 
vails; for  no  action  lies  in  any  case,  for  mis- 
conduct or  delinquency,  however  gross,  in  the 
performance  of  judicial  duties.  And  although 
the  officer  may  not  in  strictness  be  a  judge, 
still,  if  his  powers  are  discretionary,  to  be  ex- 
erted or  withheld,  according  to  his  own  view 
of  what  is  necessary  and  proper,  they  are  in 
their  nature  judicial,  and  he  is  exempt  from 
all  responsibility  by  action  for  the  motives 
which  influence  him,  and  the  manner  in  which 
such  duties  are  performed.  If  corrupt,  he  may 
be  impeached  or  indicted,  but  the  law  will  not 
tolerate  an  action  to  redress  the  individual 
wrong  which  may  have  been  done. 
6OO*]  *These  principles  are  too  familiar 
and  well  settled  to  require  illustration  or  au- 
thority, and  in  my  view  of  the  present  ques- 
tion they  govern  and  control  it. 

The  power  of  the  defendants  to  make  sew- 
ers and  drains  is  clear,  but  it  is  not  their  duty 
to  make  every  sewer  or  drain  which  may  be 
desired  by  individuals,  or  which  a  jury  might 
even  find  to  be  necessary  and  proper.  No  im- 
perative duty  rests  upon  the  defendants  to  open 
any  new  drain  whatever.  They  have  a  discre- 
tion on  the  subject,  and  must  necessarily  de- 
cide when  and  where  such  works  shall  be 
made.  If  this  were  not  so.  this  court  by  writ 
of  mandamus  might  compel  the  making  of  new 
sewers,  drains  and  vaults,  the  opening  of  new 
streets  and  the  paving  of  old  ones;  and  the 
same  power,  when  applied  to  the  country, 
would  require  us  to  supervise  the  discretion  of 
Commissioners  of  Highways,  and  in  like  man- 
ner coerce  the  opening  of  new  roads  and  the 
closing  of  old  ones,  not  in  conformity  with  the 
views  of  the  local  officers,  but  as  we  should 
judge  best  calculated  to  promote  the  public  in- 
terest. This  is  stated  by  way  of  illustration; 
for  a  mandamus  will  not  lie  to  control  the  dis- 
cretion of  any  tribunal  or  officer,  nor  is  such 
tribunal  or  officer  answerable  in  any  form  of 
action,  for  the  manner  in  which  any  duty,  of 
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a  judicial  or  discretionary  nature,  shall  have 
been  performed.  Granting,  therefore,  that  a 
drain  should  have  been  made  as  the  plaintiff 
claims,  and  even  that  the  defendants  willfully 
and  in  violation  of  their  duty,  refused  to  make 
one,  of  which,  however,  there  is  not  a  scintilla 
of  proof,  still  no  action  lies  for  such  neglect  or 
violation  of  duty.  As  well  might  Commis- 
sioners of  Highways  be  sued  for  refusing  to 
lay  out  a  new  road  on  petition,  or  assessors 
for  placing  property  at  too  high  a  valuation  in 
the  assessment  roll.  In  these  and  innumera- 
ble other  instances,  the  officer  is  to  exercise  his 
best  judgment  and  discretion,  and  although 
he  may  be  punished  if  he  act  corruptly,  he  is 
under  no  circumstances  responsible,  civilly, 
for  the  execution  of  the  trust  reposed  in  him. 

In  the  case  of  Mayor,  etc.  v.  Furze,  3  Hill, 
612,  this  court  held,  that  the  corporation  hav- 
ing constructed  certain  sewers,  were  bound  to 
keep  the  same  in  repair,  and  were  responsible 
*civilly  for  a  neglect  of  that  duty.  It  [*6O1 
must  be  admitted  that  the  generality  of  the 
language  used  by  the  late  Chief  Justice  in  de- 
livering the  judgment  of  the  court  in  that  case, 
does,  to  some  extent,  not  only  countenance  the 
idea  that  a  similar  duty  to  open  and  construct 
all  needful  drains  and  sewers  in  the  city,  rests 
upon  the  defendants,  but  that  a  neglect  or  re- 
fusal to  open  the  same  would  subject  the  de- 
fendants to  an  action  at  the  suit  of  any  party 
thereby  aggrieved.  But  the  case  then  before 
the  court  called  for  no  opinion  upon  such  a 
point.  The  sewers  had  there  been  made,  and 
the  court  held  that,  having  so  far  acted  under 
the  power  conferred  by  the  statute,  the  defend- 
ants were  imperatively  bound  to  keep  the  same 
in  suitable  condition  and  repair.  To  this  prin- 
ciple I  agree,  and  the  case  referred  to  is  not  an 
authority  for  going  further. 

Although  the  language  of  the  statute  which 
confers  on  the  defendants  power  to  make  sew- 
ers and  drains,  is  that  of  permission  and  not 
of  command,  yet  in  its  nature  it  is  plainly  im- 
perative. 3  Hill,  614.  It  is  equivalent  to  an 
express  enactment  that  it  shall  be  the  duty  of 
the  Mayor,  Aldermen,  etc.,  to  make  all  need- 
ful sewers  and  drains  in  said  city.  The  statute 
imposes  not  only  a  moral  but  a  legal  duty  to 
that  extent,  and  for  a  willful'violation  of  which 
the  guilty  individuals  may  be  indicted  and 
punished.  But  so  far  as  respects  a  civil  remedy 
it  is  otherwise.  To  that  extent  the  decision  of 
those  whose  duty  it  is  to  pass  upon  the  ques- 
tion is  absolutely  conclusive.  They  may  err 
in  holding  that  the  work  ought  not  to  be  made, 
or  the  decision  may  be  the  result  of  culpable 
neglect  or  corruption;  still  the  law  has  author- 
ized them  to  determine  the  question,  and  it  will 
not  permit  their  decision  to  be  overhaled  in  a 
civil  action. 

Judgment  affirmed. 

Officer  or  corporation  acting  judicially— Neglect  of 
duty  by— Civil  suit  witt  not  lie  against.  Explained— 
3  N.  Y.,  467 ;  53  Am.  Dec.,  318 ;  29  Hun,  109. 

Cited  in-3  Denio,  121 ;  36  N.  Y.,  616 :  2  Abb.  App. 
Dec.,  173, 270 ;  3  Trans.  App.,  201 :  8  Hun,  366 ;  25  Hun, 
615 :  12  Barb..  165 ;  27  Barb.,  221 ;  30  Barb..  595  ;  32 
Barb.,  640 ;  37  Barb..  295 ;  38  Barb.,  237  ;  44  Barb.,  393 ; 
47  Barb.,  40 :  50  Barb.,  576 ;  19  How.  Pr.,  372 ;  32  How. 
Pr.,  50:  41  How.  Pr.,  499;  4  Abb.  N.  S.,  477  : 10  Abb. 
N.  S.,  192  ;  6  Park.,  265 ;  21  Wis.,  693 :  62  111.,  282  ;  44 
Mo.,  496 : 72  N.  C.,  57 : 21  Am.  Rep..  453 ;  23  Minn.,  350 ; 
23  Am.  Rep.,  691 :  85,  Ind  ,  133 ;  44  Am.  Rep., 4 ;  8 Gush., 
266 ;  54  Am.  Dec.,  756. 

Municipal  corporation— Duties  and  liability  of,  in 
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relation  to  streets— Negligence.  Disapproved— 9  Ired. 
Law.  82 : 49  Am.  Dec.,  417,  419. 

Criticised— 41  111.,  512. 

Reviewed— 33  N.  Y.,  496 ;  20  Barb.,  633 ;  34  Ind.,478 ; 
16  W.  Va.,  287  ;  37  Am.  Rep.,  91. 

Cited  in— 4  N.  Y.,  204;  53  Am.  Dec.,  363;  5  N.  Y., 
374  ;  55  Am.  Dec.,  348 ;  9  N.  Y.,  169 ;  59  Am.  Dec.,  528 ; 
16  N.  Y.,  170,  n.;  45  N.  Y.,  245:  6  Am.  Rep.,  77: 
46  N.  Y.,  197;  SON.  Y.,  238;  76  N.  Y.,  62;95N.  Y.,  90; 
7  Hun,  356;  8  Hun,  590  :  32  Barb.,  116;  18  How.  Pr., 
175 ;  9  Abb.  Pr.,  43 : 11  Abb.  Pr.,  272 ;  16  Abb.  Pr.,  346 : 
4  Abb.  N.  S.,  377 ;  1  Sandf .,  227 ;  5  Sandf .,  324 : 3  Duer, 
414 ;  9  Bos.,  89 ;  10  Bos.,  30 ;  2  Hilt,  363, 451 ;  8  W.  Dig., 
254 :  104  Mass.,  1« ;  4  Allen,  53 ;  122  Mass.,  375 ;  42  Cal., 
438  : 75  Ind.,  248 : 17  Minn.,  314;  32  Iowa.  328 ;  7  Am. 
Rep.,  202 ;  51  Mo.,  515 ;  11  Am.  Rep.,  466 ;  67  111.,  479 ;  16 
Am.  Rep.,  630 :  55  Mo.,  127 ;  17  Am.  Rep.,  652 ;  34 
Mich.,  128 ;  22  Am.  Rep..  509 ;  35  Mich..  299  ;  24  Am. 
Rep.,555 ;  33  Gratt..  212 ;  36  Am.  Rep.,  790 ;  4  Lea.,  49  ; 
40  Am.  Rep.,  4 ;  18  N.  W.  Rep.,  572. 

Public  work— Incidental  and  consequential  dam- 
ages—Compensation.  Distinguished— 66  N.  Y.,  339. 

Cited  iu-28  Barb.,  137 ;  2  Hilt.,  363 ;  3  Daly,  67  ;  102 
HI.,  72 : 52  Ind.,  554 ;  32  Mich..  166 ;  55  Mo.,  127 ;  17  Am. 
Rep.,  652. 


6O2*]        *WILSON  v.  MARTIN. 

Contract  for  Board  and  Rooms  Entire — Not  a 
Lease — Damages — Statute  of  Frauds. 

The  defendant,  in  the  month  of  April,  agreed  by 
parol  with  the  plaintiff,  a  boarding-house  keeper, 
for  rooms  and  board  for  himself  and  family  for  one 
year  from  the  first  day  of  May  ensuing,  at  a  certain 
amount  per  week  for  the  rooms,  and  another  sum 
per  week  for  board.  The  defendant  having  left 
within  the  year  from  dissatisfaction,  and  being  sued 
for  the  stipulated  price  of  the  rooms  to  the  end  of 
the  year ;  held,  that  the  contract  for  the  board  and 
the  rooms  was  entire,  and  if  the  defendant  had  good 
cause  for  leaving,  on  account  of  the  plaintiff's  neg- 
lect to  furnish  proper  board,  he  was  not  bound  to 
pay  for  the  use  of  the  rooms. 

Held,  also,  that  the  bargain  for  the  rooms  was 
not  a  lease  of  real  estate,  and  did  not  create  the  re- 
lation of  landlord  and  tenant  between  the  parties. 

The  rule  of  damages  in  such  a  case,  if  the  plaint- 
iff was  entitled  to  recover  after  the  defendant  had 
left  the  rooms,  would  not  be  the  price  stipulated 
to  be  paid,  but  only  such  damages  as  had  resulted 
from  the  breach  of  the  defendant's  contract. 

But  held,  that  the  agreement  was  one  which  by 
its  terms  was  not  to  be  performed  within  one  year, 
and  was,  therefore,  void  by  the  statute  for  not  be- 
ing in  writing. 

Citations-21  Wend.,  457 ;  24  Wend..  304 ;  2  R.  S., 
135.  sec.  2 ;  138,  sec.  18 :  1  B.  &  Aid.,  723 ;  11  East,  142 ; 
13  Wend.,  307. 

ERROR  to  the  N.  Y.  C.  P.  Martin  sued 
Wilson  in  the  court  below  in  assumpsit 
upon  a  special  contract,  and  the  case,  as  proved 
by  the  plaintiff's  daughter,  was  this:  the  plaint- 
iff keeps  a  boarding-house  in  the  City  of  N. 
Y.,  and  April  17  or  18,  1839,  the  defendant 
agreed  to  take  rooms  and  board  for  himself 
and  family  in  the  plaintiff's  house  from  the 
first  day  of  May  then  next  until  May  1,  1840. 
The  defendant  was  to  pay  $17  per  week  for 
the  rooms,  and  $22  per  week  for  the  board. 
When  the  defendant  was  absent  $7.50  per 
week  was  to  be  deducted  from  the  price  of 
board,  and  a  like  sum  when  the  defendant's 
wife  should  be  absent;  and  when  the  nurse  and 
children  were  gone  $7  per  week  was  to  be  de- 
ducted from  the  price  of  board.  In  negoliat- 


NOTE.— Statute  of  Fraud*—  Contract*  not  to  be  per- 
formal  within  a  year. 

Where  the  contract  distinctly  shows  that  it  was  to 
extend  over  a  year,  for  however  short  a  period,  it 
la  void,  even  though  to  be  partly  performed  within 
a  year.  But  if  performance  within  a  year  is  p<*8il>lf, 
however  improbable,  it  ia  not  within  the  Statute. 
See.  Lockwood  v.  Barnes,  3  Hill,  128,  note  ;  Artcher 
v.  Zeh.  5  Hill. 200.  note. 
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ing  for  the  bargain,  the  defendant  offered  $30 
per  week  for  the  rooms  and  board;  but  the 
plaintiff  asked  $39,  which  the  defendant  finally 
agreed  to  pay.  The  payments  were  to  be  made 
weekly.  The  witness  said  the  charges  for 
rooms  and  board  were  separate  and  distinct. 
After  the  agreement  was  concluded,  a  further 
arrangement  was  made,  by  which  the  defend- 
ant was  at  liberty  to  come  in  immediately, 
*without  waiting  for  the  first  of  May;  [*6O3 
and  he  did  so.  The  defendant  remained  there 
with  his  family  until  the  17th  June,  1889. 
when,  being  dissatisfied  with  the  board, he  quit 
the  house  and  took  lodgings  elsewhere.  The 
plaintiff  afterwards  brought  a  suit  against  the 
defendant  in  the  C.  P.,  and  recovered  the 
amount  of  one  week's  board,  which  remained 
unpaid  at  the  time  the  defendant  quit  the 
house;  and  also  recovered  for  the  use  of  the 
rooms  up  to  September  13,  1839,  at  $17  per 
week.  In  the  present  action  the  plaintiff  claimed 
to  recover  the  stipulated  price  for  the  use  of 
the  rooms  from  September  13,  1839.  to  May  1, 
1840— the  end  of  the  year  for  which  the  par- 
ties had  contracted.  The  defendant  gave  evi- 
dence tending  to  show  that  he  was  justified  in 
quitting  the  house,  for  the  reason  that  the 
board  was  not  such  as  he  had  a  right  to  ex- 
pect. The  court  below  decided  that  the  former 
suit  was  no  bar  to  the  present  one;  that  the 
contract  was  not  void  within  the  Statute  of 
Frauds  for  not  being  in  writing;  that  a  hiring 
for  a  year  by  parol  was  good;  and  they  left  it 
to  the  jury  to  determine  whether  there  were 
not  two  separate  contracts — one  for  the  rent  of 
the  rooms,  and  the  other  for  board.  The  jury 
was  further  instructed,  in  substance,  that  if 
there  was  but.  one  agreement  for  rent  and 
board,  and  the  defendant  left  because  suitable 
board  was  not  provided,  then  the  plaintiff 
could  not  recover  for  the  subsequently  accru- 
ing rent  of  the  rooms;  but  if  the  hiring  of  the 
rooms  was  totally  disconnected  from  board, 
and  the  defendant  was  at  liberty  to  board  or 
not  as  he  pleased,  then  the  plaintiff  might  re- 
cover for  the  rent  after  the  defendant  quit  the 
house.  The  court  refused  to  charge  that  there 
was  but  one  contract;  and  gave  as  the  rule  of 
damages  the  stipulated  price  for  the  use  of  the 
rooms,  with  interest,  amounting  to  $629.08. 
The  jury  found  a  verdict  for  that  sum,  and  the 
defendant  brings  error  on  a  bill  of  exceptions. 

Mr.  J.  H.  Magher,  for  plaintiff  in  error. 

Mr.  W.  S.  Sears,  for  defendant  iu  error. 

*By  the  Court,  Bronson.  J.(a)  The  [*6O4 
court  below  seems  to  have  gone  upon  the  ground 
that  the  jury  was  at  liberty  to  treat  the  ar- 
rangement between  the  parties  as  constituting 
two  distinct  and  independent  contracts;  one  for 
the  letting  and  hiring  of  rooms  in  the  plaintiff's 
house,  and  the  other  for  board;  and  under  the 
instructions  which  the  jury  received,  they  may 
have  found  for  the  plaintiff,  although  they 
were  perfectly  satisfied,  from  the  evidence, 
that  the  defendant  was  fully  justified  in  leav- 
ing the  house,  for  the  reason  that  he  was  not 
provided  with  proper  board.  I  am  wholly  un- 
able to  see  that  there  was  any  more  than  one 
contract  between  the  parties.  It  provided  for 
two  things,  to  wit:  rooms  and  hoard;  and  sep- 
arate prices  were  affixed  to  each;  but  there  was 

(a)  This  cause  was  decided  at  the  July  Term,  DM 4. 
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only  one  agreement.  The  reason  why  differ- 
ent prices  for  each  was  mentioned,  instead  of 
one  sum  for  the  whole,  is  apparent.  There  was 
to  be  an  abatement  in  the  plaintiff's  compensa- 
tion when  the  defendant,  his  wife,  or  the  other 
members  of  the  family  should  be  absent.  As 
the  contract  was  entire,  the  defendant  would 
be  fully  justified  in  leaving  the  house,  if  the 
plaintiff  neglected  to  perform  that  branch  of 
the  agreement  which  related  to  board.  It  is 
impossible  to  maintain  that  when  a  man  con- 
tracts for  rooms  and  board,  he  must  take  and 
pay  for  one,  although  he  cannot  get  the  other. 

Again;  this  was  nothing  more  than  an  agree- 
ment for  board  and  lodging,  with  a  designa- 
tion of  the  particular  rooms  which  the  defend- 
ant was  to  occupy.  It  was  not  a  contract  for 
the  hiring  and  letting  of  real  estate.  When 
one  contracts  with  the  keeper  of  a  hotel  or 
boarding-house  for  rooms  and  board,  whether 
for  a  week  or  a  year,  the  technical  relation  of 
landlord  and  tenant  is  not  created  between  the 
parties.  The  lodger  acquires  no  interest  in  the 
real  estate.  If  he  is  turned  out  of  the  rooms 
before  the  time  expires,  he  cannot  maintain 
ejectment;  and  while  he  remains,  the  hotel- 
keeper  cannot  get  his  pay  by  distraining  as  for 
rent  in  arrear.  1  repeat:  this  was  nothing  more 
than  a  contract  for  board  and  lodging. 

Then  as  to  the  rule  of  damages.  If  the  plaint- 
6O5*]  iff  could  recover,*she  was  not  entitled, 
as  a  matter  of  course,  to  the  stipulated  price 
for  the  use  of  the  rooms  to  the  end  of  the  year; 
but  only  to  such  damages  as  had  directly  and 
necessarily  resulted  from  the  breach  of  the 
contract.  She  could  not  refuse  the  rooms  to 
other  lodgers,  leaving  them  idle,  and  then  re- 
cover against  the  defendant  as  for  use  and  oc- 
cupation. Shannon  v. Comstock,  21  Wend.,  457; 
Heckscher  v.  McCrea,  24  Id.,  304.  Although 
one  party  be  chargeable  with  a  breach  of  con- 
tract, the  other  party  has  no  right  to  conduct 
in  such  a  manner  as  to  make  the  damages  un- 
necessarily burdensome,  (a) 

But  finally;  the  plaintiff  was  not  entitled  to 
recover  anything.  She  had  already  been  paid, 
or  at  least  had  recovered,  for  all  the  time  that 
the  defendant  occupied  the  rooms,  and  a  good 
deal  more.  The  contract  was  void  for  not  be- 
ing in  writing.  The  statute  extends  to  "Every 
agreement  that,  by  its  terms,  is  not  to  be  per- 
formed within  one  year  from  the  making  there- 
of." 2  R.  S.,  185,  sec.  2.  This  agreement  was 
made  April  17  or  18, 1839,  and  it  could  not  be 
fully  performed  until  May  1,  1840,  which  was 
more  than  a  year  from  the  making.  True,  per- 
formance was  to  commence  in  a  few  days;  but 
it  was  not  to  be  completed  within  the  year. 
"  Performed  "  is  the  word  in  the  statute,  and 
part  performance  within  the  year  will  not  help 
the  case.  Bracegirdle  v.  Heald,  1  B.  &  Aid., 
723;  Boydell  v.  Drummond,  11  East,  142;  Drum- 
mond  v.  Burrell,  13  Wend.,  307.  These  cases 
are  directly  in  point,  and  are  decisive  against 
the  action.  The  court  below  went  upon  the 
ground,  that  a  lease  of  lands  by  parol  for  a 
period  not  exceeding  a  year  is  good.  2  R.  S. , 
138,  sec.  8.  But  there  is  no  leasing  of  lands, 
or  any  interest  in  lands,  in  the  case.  As  the 
contract  was  void,  the  plaintiff  could  only  re- 
cover for  the  actual  enjoyment;  and  for  that, 
and  more  too,  she  has  been  paid  already. 

(a)  See.  also,  Clark  v.  Marsiglia,  ante,  p.  317. 
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There  are  other  good  objections  to  this  judg- 
ment; but  enough  have  been  mentioned.  As 
the  plaintiff  cannot  recover,  a  venire  de  novo 
would  only  lead  to  useless  expense. 

Judgment  reversed. 

Breach  of  contract— Damages.  Cited  in— 1  Denio, 
608 ;  10  N.  Y.,  497 ;  11  Barb.,  373 ;  19  How.  Pr.,  5  ;  3» 
Cal.,668;  55  Ind.,  557. 

Contract  for  board— Breach  of  —  Damages.  Ex- 
plained-111  Mass.,  255 ;  15  Am.  Rep.,  32. 

Cited  in-9  Hun,  142 ;  11  Hun.  434 ;  1  Hill.  407. 

Statute  of  Frauds— Contract  not  to  be  performed 
within  one  year.  Criticised— 2  Hilt.,  298. 

Distinguished— 7  Barb.,  199. 

Cited  in— 63  How.  Pr.,  381 :  4  E.  D.  8.,  395  ;  2  Hilt., 
118 ;  81  Ind.,  412 ;  45  Ind.,  58tf :  15  Am.  Rep.,  283. 


*SPENCER  v.  HALSTEAD.  [*60G 

Agreement  for  Board  and  Booms — Statute  of 
Frauds — Damages. 

The  defendant,  in  March,  agreed  with  the  plaint- 
iff for  board  for  himself  and  wife  and  the  use  of 
rooms  for  one  year,  from  the  first  of  May  ensuing, 
at  $800  a  year,  but  did  not  commence  boarding  till 
September  following,  when  the  parties  agreed  that 
$100  should  be  paid  for  the  quarter  which  had 
passed,  and  that  the  plaintiff  should  have  at  the  rate 
of  $800  per  annum  for  the  remainder  of  the  year.  The 
defendant  having  left  the  first  of  February  there- 
after, and  being  sued  for  the  last  quarter,  the  dec- 
laration counting  on  the  first  agreement  and  for 
use  and  occupation  of  the  rooms ;  held.that  the  first 
contract  was  void,  being  an  agreement  not  to  be 
performed  within  one  year,  and  that  the  plaintiff 
could  not  recover  upon  the  other  agreement  be- 
cause it  was  not  counted  upon,  nor  for  use  and  oc- 
cupation. 

The  rule  of  damages,  if  the  plaintiff  had  been  en- 
titled to  recover,  after  the  defendant  had  left,  would 
not  be  a  proportionate  part  of  the  $800,  but  only 
such  damages  as  the  plaintiff  had  sustained  from 
the  breach  of  contract. 

Citations— 2  R.  S.,  135,  sec.  2 ;  1  Den.,  602. 

A  SSUMPSIT,  for  $200,  claimed  to  be  due  the 
xx  plaintiff  on  a  contract  for  board,  for  the 
quarter  ending  May  1,  1843. 

In  March,  1842,  the  defendant  agreed  for 
board  for  himself  and  his  wife,  with  the  plaint- 
iff, they  to  occupy  certain  rooms  in  her  house, 
for  one  year  from  the  first  of  May  then  next, 
at  $800  a  year.  No  deduction  was  to  be  made 
for  absence.  He  did  not  board  with  the  plaint- 
iff or  occupy  the  rooms  during  the  first  quar- 
ter, ending  August  1,  1842;  but  about  the  last 
mentioned  day  it  was  agreed  that  he  should 
pay  for  that  quarter  only  $100;  but  for  the  re- 
maining three  quarters  of  the  year  should  pay 
at  the  rate  of  $800  a  year.  The  defendant  be- 
gan to  board  in  September,  1842,  and  continued 
until  February  1,  1843,  when  he  quit  having 
paid  for  the  half  year,  from  August  1,  1842, 
to  February  1,  1843,  in  full. 

The  declaration  contained  special  counts  on 
the  agreement  for  the  year  from  May  1,  1842; 
but  there  was  no  count  on  the  subsequent 
agreement  made  for  the  three  quarters  of  the 
year,  from  August  1,  1842.  There  was  also  a 
count  for  the  use  and  occupation  of  the  rooms. 

After  giving  the  foregoing  evidence  the 
plaintiff  rested,  and  the  defendant  moved  for  a 
nonsuit,  stating,  among  other  objections,  that 
the  contract  for  the  year,  being  madein  March, 

NOTE.— Statute  of  Frauds— Contracts  not  to  be  per- 
formed within  a  year.  See,  Wilson  v.  Martin,  ante> 
602,  note. 
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6O7*]  to  *commence  the  first  of  the  succeed- 
ing May,  was  void,  as  it  was  not  to  be  per- 
formed within  one  year,  and  appeared  not  to 
be  in  writing;  and  that  there  being  no  count 
on  the  agreement  made  about  August  1,  1842, 
the  proof  of  that  agreement  must  be  disregard- 
ed. The  motion  was  denied,  and  an  exception 
taken  by  the  defendant's  counsel. 

Evidence  as  to  the  quality  of  the  board  was 
given  by  both  parties;  the  defendant  insisting 
that  he  was  warranted  in  leaving  on  account  of 
a  neglect  of  the  plaintiff  to  furnish  proper  board. 

The  judge  charged  that  the  agreement  made 
in  March,  1842,  for  a  year's  board,  etc.,  from 
first  of  May  then  next,  was  void,  not  being  in 
writing;  but  he  stated  to  the  jury  that  the 
agreement  made  about  August  1,  1842,  for 
board  for  the  three  remaining  quarters  of  the 
year,  was  admissible  in  evidence  under  the  spe- 
cial counts  in  the  declaration,  and  that  such 
agreement  was  valid  although  not  in  writing; 
and  if  the  plaintiff  had  performed  on  his  part, 
and  the  defendant  had  violated  it,  the  plaintiff 
was  entitled  to  recover,  and  that  the  damages 
for  the  quarter  year  would  be  $200  and  inter- 
est thereon.  The  defendant's  counsel  excepted, 
and  the  jury  rendered  a  verdict  for  the  plaint- 
iff for  $211.38.  The  cause  came  before  the 
court  on  a  case. 

Mr.  W.  H.  Bell,  for  defendant. 

Mr.  G.  M.  Speir,  for  plaintiff. 

By  the  Court,  Beardsley,  J.  The  declara- 
tion contains  two  counts  on  a  special  contract 
for  board  and  the  use  of  rooms  for  a  year  ;  but 
there  is  no  count  on  a  contract  for  three  quar- 
ters of  a  year.  As  the  contract  for  a  year  was 
proved  to  have  been  made  in  March,  to  com- 
mence the  succeeding  May,  and  was,  therefore, 
"  not  to  be  performed  within  one  year  from  the 
making  thereof,"  it  was  void,  not  being  in 
writing.  2  R.  S.,  135,  sec.  2.  So  the  circuit 
judge  ruled,  but  he  also  held  that  proof  of  a 
very  special  contract  for  three  quarters  of  a 
year,  would  sustain  these  counts  upon  a  con- 
tract for  an  entire  year.  In  this  he  erred,  as  he 
6O8*]  also  *plainly  did  in  holding  and  charg- 
ing the  jury  that  the  plaintiff  was  entitled  to 
recover  full  pay,  according  to  the  price  agreed 
upon,  for  the  last  quarter  of  the  year,  although 
the  defendant  neither  occupied  the  rooms  nor 
had  board  with  the  plaintiff  during  any  part  of 
that  time.  If  the  contract  was  valid,  and  the 
defendant  broke  it  without  just  cause,  the 
plaintiff  was  still  only  entitled  to  such  damages 
as  necessarily  and  directly  resulted  from  its 
violation.  Wilson  v.  Martin,  ante,  p.  602. 

New  trial  granted. 

Affirmed— 3  Denio,  610. 

Cited  in-28  N.  Y.,77;  How.  Cas.,  319;  63  How.Pr.,381. 


THE   WATERVLIET   BANK  v.   WHITE. 

Accommodation  Note — Indorsement  in  Blank — 
Subsequent  Special  Indorsement — Indorsement 
to  Cashier  May  be  Transferred  to  Bank— Maker 
Canceling  Mark— Effect  on  Note — When 
Bank  May  Maintain  Action  on  Note. 


NOTE.— Negotiable  paper—  Striking  out  special  in- 
dorsement. See  Dollfus  v.  Frotoh,  ante,  307,  note* 
cited. 

Right  of  htMer  to  flU  blank*.  Bee  Norrls  v.  Iluiljrrr. 
8  Cow..  449.  note ;  Mitchell  v.  Culver,  7  Cow.,  336, 
note;  Boyd  v.  Brothereon.  10  Wend.,  83,  not*. 
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A  bank  at  which  a  promissory  note  was  made  pay- 
able, received  it  from  the  holder  for  collection,  and 
having  an  account  with  the  maker,  which  was  not 
™Me«T7  g^0<lf  ^the  *mount'  charged  it  to  him  and 
paid  it  to  the  holder,  at  the  same  time  placing  upon 
it  a  canceling  mark,  which  by  the  practice  of  the 
?h^£nl£  dte°°J«d  «»t.it  was  charged.  In  a  suit  on 
V^M  ?^  f  ^  the  bank  M  indorsee  against  the  maker  : 
held,  that  it  was  a  subsisting  security  in  the  hands  of 
the  plaintiff  and  authorized  a  recovery 

So  held  where  the  note  was  made  for  the  accom- 
modation of  an  mdorser  upon  it  who  was  cashier  of 


Where  a  note  is  indorsed  in  blank  by  the  payee, 
f£n  1?ta.ttefr-ua/ds  transferred  by  an  indorsement  in 
full,  it  is  still  transferable  by  delivery,  and  a  party 
to  whom  it  is  so  transferred  may  make  title  bv  fill- 
ing up  the  blank  indorsement  to  himself  and  strik- 
ing out  the  subsequent  ones. 

An  indorsement  of  a  note  in  full,  made  to  create 
an  agency  for  its  collection,  may  be  stricken  out  by 
the  holder. 

An  indorsement  of  a  note  by  the  holder  in  these 
words,  Pay  to  E.  O.,  cashier,  or  order."  made  upon 
the  purchase  of  it  by  the  bank  of  which  E.  O.  was 
cashier,  is  a  legal  transfer  of  the  note  to  the  bank. 
Per  Jewett,  J". 

Citations--!  Esp.  N.  P.,  112  ;  Chit.  Bills.  542,  543,  545,. 
546,  549  ;  2  Hall,  553  ;  1  Hill,  292  ;  18  Pick..  63  •  17 
Mass.,  94  ;  15  Wend..  640  ;  3  Cow.,  252,  260  ;  2  Hill,  140  ; 
1  Cow..  387;  Story,  Bills,  sec.  207:  Doug.,  633;  Chit! 
Bills,  9th  Am.  ed.,  253,  256,  257  ;  2  Ball.,  396. 

MOTION  by  the  plaintiff  to  set  aside  the  re- 
port of  referees.  The  action  was  upon  a 
promissory  note  made  by  the  defendant,  dated 
January  18,  1840,  for  $2,500,  payable  to  the 
order  of  William  J.  Worth  at  the  Watervliet 
Bank,  sixty-five  days  after  date.  It  was  in- 
dorsed in  blank  by  Worth  and  by  E.  Olcott, 
and  *had  upon  it  a  special  indorsement  [*6O1> 
in  these  words,  "  Pay  to  E.  Olcott.  cashier,  or 
order.  E.  C.  Kendnck,  cashier." 

On  the  production  of  the  note  to  the  referees. 
it  had  upon  it  a  mark  which  was  proved  to 
have  been  made  by  the  canceling  hammer  kept 
at  the  plaintiff's  Bank,  at  the  time  it  was 
charged  to  the  defendant's  account  as  after- 
wards mentioned.  Kendrick,  the  Cashier  of 
the  Farmers'  and  Mechanics'  Bank  of  the  City 
of  Albany,  was  examined  as  a  witness  for  the 
plaintiff,  and  proved  that  the  note  was  dis- 
counted at  that  Bank  for,  and  the  proceeds  paid 
to  Egbert  Olcott,  and  that  it  was  paid  at  ma- 
turity by  the  plaintiff,  the  Watervliet  Bank,  of 
which  Olcott  was  cashier  ;  that  the  witness' 
Bank  sent  it  to  the  Watervliet  Bank  for  collec- 
tion on  the  12th  day  of  February,  and  actually 
received  the  amount  the  next  time  the  Me- 
chanics' and  Farmers'  Bank  drew  on  the  Wa- 
tervliet Bank  for  collections,  which  was  the  7th 
day  of  April  following  ;  there  being  an  ar- 
rangement that  the  Bank  at  Albany  should  al- 
low the  other  ten  days  for  the  payment  of 
moneys  collected. 

Whitbeck,  who  was  teller  of  the  Watervliet 
Bank  when  the  note  fell  due,  was  examined  on 
behalf  of  the  plaintiff,  and  testified  that  the 
defendant  kept  an  account  at  that  Bank,  and 
when  the  note  in  question  fell  due  it  was 
charged  to  him  in  account  and  credited  to  the 
Mechanics'  and  Farmers'  Bank,  and  was  paid 
to  the  last  named  Bank  on  its  draft  in  the  usual 
course  of  business  ;  thnt  the  balance  to  defend- 
ant's credit  was  $1,850  before  charging  the 
note,  but  he  continued  to  draw  against  it,  oc- 
casionally making  further  deposits  until  he  had 
drawn  the  whole  of  hi-  balance  and  the  subse- 
quent deposit*,  without  regard  lo  the  item 
debiting  the  note  ;  that  there  was  no  time  after 
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the  note  was  charged  that  the  defendant's  ac- 
count was  good  for  the  amount ;  that  the 
amount  of  the  note  was  afterwards,  December 
31,  1840,  credited,  so  that  the  account  was  left 
as  though  it  had  never  been  charged.  The  wit- 
ness stated  that  the  note  had  not  been  paid  to 
his  knowledge  ;  that  the  mark  of  the  canceling 
hammer  was  made  when  the  note  was  charged 
to  the  defendant's  account  and  was  intended  to 
indicate  that  it  bad  been  so  charged,  and  that 
it  was  the  practice  at  the  Bank,  when  notes 
<J  1 O*]  *were  charged  to  the  account  of  the 
maker,  to  stamp  them  as  was  done  in  this  case, 
whether  they  were  paid  or  not. 

The  plaintiff  having  rested,  the  defendant 
produced  and  read  in  evidence  the  deposition 
of  William  J.  Worth,  the  payee  and  first  in- 
dorser  of  the  note,  who  testified  that  it  was 
written  and  signed  in  the  witness'  presence,  by 
the  defendant  at  his  house;  that  it  was  made 
by  the  defendant  at  the  request  of  Olcott,  and 
for  the  accommodation  of  the  witness  and  Ol- 
cott, and  was  loaned  by  the  defendant  to  ena- 
ble Olcott  to  raise  funds  for  a  joint  business 
conducted  by  Olcott  on  account  of  himself  and 
the  witness,  that  it  was  understood  that  the 
note  was  to  be  discounted  at  the  Mechanics'  and 
Farmers'  Bank  of  Albany,  and  Olcott  pledged 
himself  to  the  defendant  to  provide  for  the 
note  and  protect  him  against  it,  and  agreed  to 
give  him  security  upon  real  estate  and  by 
pledge  of  bank  stock.  The  witness  stated  that 
he  understood  Olcott,  when  he  promised  to 
take  care  of  the  note,  to  mean  that  he  would 
do  so  as  cashier. 

The  defendant  insisted  that  the  plaintiff  could 
not  be  considered  the  purchaser  of  the  note, 
that  the  holders  never  contemplated  a  sale 
when  they  transmitted  the  paper  for  collection, 
and  that  both  banks  afterwards  treated  it  as 
paid,  and  the  plaintiff  had  deliberately  cancel- 
ed it,  and  under  the  circumstances  it  was  in 
point  of  law  to  be  deemed  paid.  He  also  in- 
sisted that  the  plaintiff  did  not  show  title  in 
himself  to  the  note  under  the  special  indorse- 
ment made  by  Kendrick;  and  he  likewise 
maintained  that  if  a  fraud  had  been  committed 
on  the  plaintiff's  Bank  by  Olcott,  the  plaintiff 
who  had  intrusted  him,  and  not  the  defendant, 
should  suffer  the  loss. 

The  referees  reported  in  favor  of  the  de- 
fendant. 

Mr.  S.  Stevens,  for  plaintiff.  Where  a 
note  is  indorsed  in  blank  by  the  payee,  it  be- 
comes assignable  by  delivery,  Chit.,  Bills,  252, 
253,  256,  257,  and  cases  in  the  notes,  and  a  sub- 
sequent holder  can  strike  out  all  the  indorse- 
ments except  the  first  and  make  title  under 
that.  Smith  v.  Clarke,  Peake,  225;  8.  C.,  1 
Esp.,  180;  Arum.,  12 Mod., 345;  Manhattan  Co., 
v.  Reynolds,  2  Hill,  140;  Havens  v.  Huntington, 
6 1 1*]  1  Cow.,  387.  *The  special  indorsement 
to  Olcott  as  cashier  was  in  effect  a  transfer  to 
the  plaintiff,  whose  cashier  he  was,  and  vested 
the  title  to  the  note  in  that  Corporation.  Fol- 
ger  v.  Chase,  18  Pick.,  63. 

By  paying  the  note  under  the  circumstances 
proved,  the  plaintiff  took  it  as  a  purchaser. 
Bk.  v.  Bk.,  1  Hill,  292.  Where  one  makes  a 
note  payable  at  a  bank,  he  in  effect  requests 
such  bank  to  pay  it  when  presented.  The  note 
was  not  extinguished  by  the  transaction  be- 
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tween  the  two  banks,  nor  by  the  mark  made 
by  the  canceling  hammer.  It  is  proved  as  a 
matter  of  fact  that  the  mark  was  not  made 
with  an  intention  to  cancel  or  destroy  the  note, 
but  only  to  indicate  that  it  had  been  debited  to 
the  defendant's  account.  The  agreement  of  Ol- 
cott to  indemnify  the  defendant  against  the 
note  did  not  bind  or  affect  the  Bank.  Bk.  v. 
Dunn,  6  Pet.,  51;  Bk.  v.  Jones,  8  Id.,  12;  Salem 
Bk.  v.  Gloucester  Bk.,  17  Mass.,  29. 

Mr.  M.  T.  Reynolds,  for  defendant,  relied 
upon  the  points  made  at  the  trial. 

By  the  Court,  Jewett,  J.  Worth,  to  whom, 
or  order,  the  note  in  question  was  payable,  in- 
dorsed it  in  blank,  as  also  did  Egbert  Olcott, 
who  borrowed  the  note  of  the  defendant.  Ol- 
cott procured  it  to  be  discounted  in  the  usual 
course  of  business,  by  the  Mechanics'  and  Farm- 
ers' Bank,  according  to  the  understanding  be- 
tween the  parties  when  it  was  made,  and  re- 
ceived the  proceeds.  Although  as  between  the 
defendant  and  Worth  and  Olcott,  the  former 
had  a  right  to  be  protected  from  its  payment, 
by  the  two  latter,  it  being  made  for  their  ac- 
commodation; yet  the  Bank  was  a  bona  fide 
holder  after  discounting  it  for  value,  and  as 
such  had  the  right  to  look  to  either  or  all  of  the 
previous  parties  for  payment. 

It  is  insisted  by  the  defendant  that  the  pay- 
ment by  the  Watervliet  Bank  to  the  Mechan- 
ics' and  Farmers'  Bank,  and  the  debiting  of 
the  amount  to  the  defendant's  account  by  the 
former  and  marking  the  note  with  the  ham- 
mer, operated  in  judgment  of  *law  as  [*612 
a  payment  and  extinguishment  of  the  note,  and 
that  it  could  not  serve  the  plaintiff  any  pur- 
pose afterwards  but  as  a  voucher  in  an  account 
with  the  defendant;  and  that,  therefore,  the 
plaintiff  cannot  maintain  this  suit.  It  is  not 
pretended  that  the  note  was  in  fact  paid  to  ei- 
ther of  the  banks  by  the  maker  or  either  of  the 
indorsers;  and  I  do  not  think  that  it  can  be 
deemed  paid  or  canceled  as  between  the  par- 
ties to  this  suit. 

The  Watervliet  Bank  was  a  stranger  to  the 
making  and  the  negotiation  of  the  note  and  to 
the  parties,  and  having  paid  it  to  the  holders, 
took  it  as  a  purchaser  and  acquired  their  rights, 
and  is  entitled  to  the  same  remedies  which  the 
holders  had,  to  sue  and  collect  the  amount  due 
upon  it.  Mertens  v.  Winnington,  1  Esp.  N.  P. , 
112;  Chit.  Bills,  542,  543,  545,  546,  549;  Ogitoy 
v.  Wallace,  2  Hall,  553;  Canal  Bk.  v.  Bk.  of  Al- 
bany, 1  Hill,  292. 

But  it  is  objected  that  no  formal  transfer  of 
the  note  has  been  made  to  the  Watervliet  Bank; 
the  last  indorsement  being  special  to  "E.  Ol- 
cott, Esq.,  Cash.,  or  order,"  and  there  appear- 
ing to  be  no  further  indorsement  from  him. 
One  answer  to  this  objection  I  think  is,  that  it 
is  not  necessary  for  the  plaintiff  to  show  a 
formal  transfer  from  Olcott  by  indorsement. 
They  may  make  a  formal  title  or  right  to 
sue  under  the  blank  indorsement  made  by  the 
payee.  That  indorsement  has  never  been  filled 
up;  it  remains  blank,  and  hence  the  note  passed 
afterwards  by  delivery,  notwithstanding  the 
special  indorsement.  Havens  v.  Huntington,  1 
Cow.,  387;  WiUiams  v.  Matthews,  3  Id.,  252; 
Story,  Bills  of  Ex.,  sec.  207;  Peacock  v.  Rhodes, 
Doug.,  633;  Chit.  Bills,  9th  Am.  ed.,  253,  256, 
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257;  Wilkinson  v.  Nicklin,  2  Dall.,  396.  Be- 
sides, the  special  indorsement  was  made  mere- 
ly to  create  an  agency  for  the  purpose  of  col- 
lection, and  may  be  stricken  out  at  any  time. 
Manhattan  Co.  v.  Reynolds,  2  Hill,  140. 

It  cannot  with  any  show  of  propriety  be  pre- 
tended that  Olcott  by  that  indorsement  acquired 
any  interest  in  or  right  to  the  note.  If  he,  in- 
stead of  the  Watervliet  Bank,  had  paid  it  at 
maturity,  or  if  he  had  acquired  it  by  purchase 
or  otherwise  bona  fide,  it  is  true  the  maker 
would,  under  the  circumstances, have  been  dis- 
613*]  charged;  *for  as  between  him  and  Ol- 
cott, the  latter  was  bound  to  discharge  it.  But 
I  think  the  indorsement  to  Olcott  iu  his  official 
capacity  as  cashier  of  the  Watervliet  Bank, 
sufficiently  shows  that  the  transfer  was  made 
to  that  Bank;  especially  after  the  bank  in  fact 
paid  the  former  holder  the  amount  of  the  note. 
This  principle  was  carried  so  far  in  the  case  of 
Folger  v.  Chase,  18  Pick. ,  63,  as  to  allow  the 
name  of  the  corporation  to  be  prefixed  to  such 
an  indorsement  made  by  its  cashier  on  the  trial 
of  an  action  brought  by  the  holder  against  the 
first  indorser.  See,  also,  Bk.  v.  Barry,  17 Mass., 
94. 

The  plaintiff,  therefore,  I  think,  was  the  le- 

fal  holder  of  the  note  for  value,  and  as  such 
ad  a  right  to  maintain  this  suit.  At  all  events, 
neither  of  the  parties  to  the  suit  having  paid 
it,  the  plaintiff  having  possession  not  mala  fide, 
cannot  be  defeated  on  the  ground  that  the  note 
Is  the  property  of  a  third  person.  Oage  v.  Ken- 
dall, 15  Wend.,  640. 

I  have  not  been  able  to  discover  any  fraud 
committed  by  either  of  the  parties  to  the  note, 
or  by  the  persons  interested.  It  is  true  the  de- 
fendant has  ample  evidence  to  satisfy  him  that 
his  confidence  in  Olcott's  engagement  to  in- 
demnify him  was  misplaced  ;  but  it  does  not 
follow  that  the  latter  acted  fraudulently.  He 
may  have  honestly  supposed  that  he  could  do 
as  he  agreed,  and  have  intended  to  do  so.  That 
he  did  not,  furnishes  no  evidence  to  impute 
fraud  to  him. 

I  do  not  see  that  the  evidence  of  Worth  sus- 
tains any  defense  to  the  action.  The  testimony 
fiven  by  him  as  to  the  making  of  the  note,  its 
eing  for  the  accommodation  of  himself  and 
Olcott,  was  improperly  received  ;  the  defend- 
ant bad  not  put  himself  in  a  situation  to  im- 
peach the  consideration  of  the  note.or  to  show 
that  he  merely  lent  it  to  Olcott  and  Worth.  The 
plaintiff  was  not  chargeable  with  notice  of  the 
transaction.  It  was  a  transaction  between  the 
defendant  Worth  and  Olcott,  as  individuals, 
and  did  not  even  take  place  at  the  banking 
house.  The  Watervliet  Bank  took  the  note  as 
purchaser  from  the  Mechanics'  and  Farmers' 
Bank,  and  having  become  such,  after  or  at  the 
time  it  became  payable,  the  utmost  that  can  be 
claimed  as  against  them,  is,  that  they  took  the 
tt!4*J  note  subject  to  *such  defense  as  could 
have  been  made  against  it  by  the  parties  to  it, 
in  the  bands  of  the  Mechanics'  and  Farmers' 
Bank.  William*  v.  Matthews,  8  Cow.,  260. 

The  report  of  the  referees  must  be  set 
aside. 

Motion  granted. 

Indorsement  to  or  In/  cashier— Overate*  in  liehalfof 
bank.    Revlewed-1  Wall..  242. 
Cited  ln-11  N.  Y.,  202 ;  13  N.  Y..  317 :  19  N.  Y.,  319 ; 


*  -  Tx      ;  "  *"*>«  a*3  =  l  CUT  ••  521  : 

8  Allen,  461  :  36  Ind.,  292  ;  10  Am.  Rep.,  33 

'  Clted 


Jndor»ement  for  toOettton  —  May  be  stricken  out 
528:  3  BlatChf"  «*  OlBC  125  j 


.~men    n    an.  Cited 
S.,  597;  129  Mass.,  440;  37 


THE  PEOPLE  e.  HENRY  G.  GREEN. 

Evidence— Indictment  for  Murder  of  Wife— Dec- 
larations of  Wife  in  Extremis. 

On  the  trial  of  an  indictment  for  the  murder  of  a 
wife  by  her  husband,,the  declarations  of  the  deceased 
made  in  extremis  as  to  the  cause  of  her  death  are 
competent  evidence  agrainst  the  prisoner. 

So  held  by  the  Chancellor  and  judges,  their  opin- 
ions being  required  by  the  Governor  pursuant  to 
the  statute. 

THE  prisoner  was  tried  at  the  Rensselaer 
Oyer  and  Terminer.in  July,  1845,  before 
Parker,  C.  Judge,  and  others,  for  the  murder 
of  his  wife  by  poisoning  with  arsenic.  On  the 
trial  the  district  attorney, after  laying  a  proper 
foundation,  offered  to  give  in  evidence  the  dy- 
ing declarations  of  the  deceased  as  to  the  cause 
of  death.  The  counsel  for  the  prisoner  object- 
ed, that  dying  declarations  could  not.  be  re- 
ceived where  they  came  from  the  wife  against 
the  husband ;  but  the  court  overruled  the  ob- 
jection, and  admitted  th*  evidence.  The  pris- 
oner having  been  convicted,  the  case  was  re- 
ported to  the  Governor,  who  on  the  second  day 
of  September,  during  the  last  vacation,  con- 
sulted his  legal  advisers  in  such  cases.  See  2 
R.  8.,  658,  sees.  13,  14.  The  Chancellor,  the 
Chief  Justice  and  Mr.  J.  Beardsley  (Jewett,  J., 
being  absent)  were  of  opinion  that  the  evidence 
was  properly  admitted;  that  the  dying  declara- 
tions of  the  wife  may  be  received  against  the 
husband,  on  the  same  principle  that  she  is  al- 
lowed to  testify  against  him  where  the  com- 
plaint is  of  violence  against  her  person. (a) 

*Mr.  Justice  Jewett.  being  after-  [*615 
wards  consulted  by  his  brethren, declared  him- 
self of  the  same  opinion. (b) 

Counsel  on  the  trial,  for  the  people,  Messrs. 
M.  I.  Townsend,  District- Atty.  and  J.  Van 
Buren.  Atty-Oen. 

(a)  In  King:  v.  Woodcock.  2  Leache,  C.  C..  563,  the 
dying  declarations  of  the  wife  to  charge  the  husband 
with  ner  murder  were  received  at  the  Old  Bailey, 
and  the  prisoner  was  convicted  and  executed.  But 
although  the  question  as  to  the  admissihility  of 
those  declarations  was  examine!  by  ('/».  B-  Eyre, 
before  whom  the  trial  wad  hud. with  great  attention, 
no  objection  arising  out  of  the  relation  of  husband 
and  wife  between  the  deceased  and  the  prisoner  was 
suggested.  In  Thomas  John's  case,  as  stated  in 
East,  Cr.  L.,  857,  similar  declarations  were  offered, 
and  the  objection  that  the  wife's  declarations  could 
not  be  received  against  her  husband  was  taken.  The 
evidence  was,  however,  admitted,  and  the  prisoner 
found  guilty  ;  but  on  a  reference  to  the  judges  the 
conviction  was  disapproved  of.  on  the  ground  that 
It  did  not  iip|M-ur  that  the  deceased  knew  she  was  In 
danger  when  tin-  declarations  were  made.  Nothing 
WHS  said  by  them  respecting  the  point  under  con- 
sideration. See,  also.  Pennsylvania  v.  Stoops,  Ad- 
dis.. 381,  where  such  evidence  was  held  to  be  com- 
petent. 

(/>)  The  prisoner  was  executed  September  20, 1845. 
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For  the  defendant,  Messrs.  R.  Lottridge, 
G.  Stow,  J.    Pierson   and   J.   A.  Spen- 


616*]  *The  following  General  Rules  were 
adopted  on  the  7th  day  of  November,  in  this 
term: 

RULE  108. 

Criminal  cases,  and  cases  in  which  the  peo- 
ple are  the  plaintiffs  in  interest, may  be  moved 
on  behalf  of  the  people  out  of  their  order  on 
the  calendar,  on  the  morning  of  any  day  in  the 
first  week  of  the  term  ;  and  they  may  also  be 
moved  on  the  morning  of  any  other  day  in  the 
term,  provided  the  public  prosecutor  or  the  at- 
torney for  the  plaintiff  shall  have  given  a  no- 
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tice  of  not  less  than  four  days  of  his  intention 
to  move  on  the  particular  day. 

RULE  104. 

When  a  clerkship  as  a  student  at  law  has  al- 
ready been  commenced  without  complying 
with  the  rules  of  the  court  by  filing  a  certifi- 
cate of  the  commencement  of  the  clerkship,  or 
by  procuring  and  filing  an  order  for  the  allow- 
ance of  classical  studies,  such  certificate  veri- 
fied by  the  affidavit  of  the  attorney  may  be  filed 
at  any  time  before  the  first  day  of  February 
next;  and  such  order  may  be  made  by  one  of 
the  clerks  of  this  court,  at  any  time  before  the 
said  first  day  of  February  next. 

If  there  shall  not  be  a  compliance  with  this 
order,  or  in  the  case  of  clerkships  hereafter  com- 
menced, if  the  rules  of  the  court  shall  not  be 
observed,  the  student  will  lose  an  allowance 
for  legal  or  classical  studies,  as  the  case  may  be. 
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617*]  *THE  PEOPLE,  ex  rel.  BLACKSMITH, 

v. 
P.  L.  TRACY,  First  Judge  of  GENESEE. 

Mandamus  for  Removal  of  Intruders  fi 
dian  Lands— Refusal  of  Judge  to  1st 

A  mandamus  to  compel  a  judge  to  Issue  his  war- 
rant to  remove  Intruders  from  Indian  lands  pursu- 
ant to  the  statute.  L.  of  1821,  p.  183,  must  mention 
the  tract  of  land  from  which  the  intruders  are  to  be 
removed. 

No  person'except  the  district  attorney  of  the  coun- 
ty can  prosecute  such  a  mandamus,  or  be  named  as 
relator  therein. 

Where  a  judjre  has  heard  the  evidence  upon  a  com- 
plaint for  an  intrusion  and  settlement  upon  Indian 
lands  and  refused  to  issue  his  warranty  mandamus, 
founded  upon  an  allegation  that  the  offense  was 
sufficiently  proved,  will  not  lie  to  compel  him  to 
do  so. 

Citations— Laws,  1821,  p.  183,  sec.  1    20  Wend.,  658. 

MOTION  by  the  defendant  to  set  aside  an  al- 
ternative mandamut, 

A  writ  of  alternative  mandamus,  issued  pur- 
suant to  a  former  rule  of  the  court,  had  been 
served  on  the  defendant,  reciting  that  J.  H. 
Martindale,then  District  Atty.  of  Genesee,had 
made  complaint  before  the  defendant  as  first 
judge,  to  the  effect  that  certain  persons  other 
than  Indians  (who  were  named)  had  intruded 
upon  and  settled  on  lands  in  that  county  be- 
longing to  the  Tonewanda  Indians,  and  that 
he  had  applied  for  a  warrant  for  their  removal 
pursuant  to  the  statute  [L.  of  1821,  p.  188,sec. 
1];  that  an  examination  was  accordingly  had 
before  the  judge,  upon  which  due  proof  was 
618*]  made  by  a  witness  named,  of  the  *fact 
of  such  settlement  and  residence  ;  but  that, 
nevertheless,  the  judge  unjustly  refused  to  is- 
sue his  warrant,  as  the  people  were  informed, 
from  the  relation  of  John  Blacksmith,  a  chief 
of  the  said  Tonewanda  Indians.  The  writ  then 
commanded  the  judge  to  issue  his  warrant  in 
the  terms  of  the  statute,  or  show  cause,  etc. 
The  mandamus  was  prosecuted  by  Messrs.  Ver- 
plank  and  Martindale,  as  plaintiffs'  attorneys, 
neither  of  whom  was  district  attorney  of  the 
county. 

Mr.  A.  Taber,  for  defendant,  among  other 
objections,  insisted  that  the  district  attorney 
was  alone  authorized  to  prosecute  the  manda 
mus  ;  that  the  writ  did  not  sufficiently  describe 
or  set  forth  the  Indian  lands  alleged  to  have 
been  intruded  upon,  and  that  a  mandamus  did 
not  lie  where  the  officer  had  heard  and  deter- 
mined the  complaint. 

Mr.  J.  Van  Buren,  Atty  Gen.,  for  the  re- 
lator. 

By  the  Court,  Jewett,  J.  The  Tonewanda 
reservation  in  the  County  of  Oenesee  is  a  well 
known  tract  of  land, and  should  have  been  men- 
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tioned  in  the  writ  as  that  from  which  the  in- 
truders were  to  be  removed.  The  writ  is  bad 
in  that  respect. 

The  statute  under  which  the  proceeding  was 
instituted  before  the  defendant,  L.  of  1821,  p. 
183,  renders  it  unlawful  for  persons  other  than 
Indians  to  settle  on  Indian  lands,  and  requires 
any  judge  of  the  Court  of  C.  P.,  on  complaint 
made  to  him  and  on  "due  proof  of  the  fact  of 
such  settlement,"  to  issue  his  warrant  to  the 
sheriff  requiring  him  to  remove  the  intruders. 
Sec.  1.  The  6th  section  requires  the  district 
attorneys  of  those  counties  where  the  Indian 
lands  are  situated  to  made  complaint  against 
intruders,  and  to  cause  them  to  be  removed  in 
the  manner  before  prescribed  in  the  Act.  By 
a  proper  construction  of  this  statute,  the  dis- 
trict attorney  is  the  only  person  authorized  to  in- 
stitute the  proceeding  before  the  judge,  and  he 
alone  can  be  the  relator  in  a  mandamus  to  com- 
pel the  officer  to  proceed  under  the  Act.  In  a 
matter  of  public  right,  any  citizen  may  prose- 
cute a  mandamus  ;  but  here  the  proceeding  is 
for  the  *benefit  of  a  particular  class,  [*619 
and  the  Legislature  has  thought  fit  to  direct 
that  they  shall  be  represented  upon  this  ques- 
tion by  a  particular  public  officer.  The  dis- 
trict attorney  of  the  proper  county  is.  therefore, 
the  only  one  who  can  interfere  in  these  pro- 
ceedings. 

Besides,  the  decision  of  the  judge  upon  the 
complaint  cannot  be  reversed  upon  this  pro- 
ceeding. He  has  exercised  the  jurisdiction  with 
which  the  law  intrusted  him;  and  in  doing  so, 
has  held  the  proof  insufficient.  This  is  final 
and  conclusive  so  far  as  the  remedy  now  sought 
is  concerned.  People  v.  Judge*  of  the  Dutches* 
C.  P.,  20  Wend.,  658,  and  cases  cited. 

It  is  proper  to  add,  that  upon  looking  into 
the  proofs  submitted  to  the  defendant  when  the 
warrant  was  applied  for,  I  am  of  opinion  that 
they  were  not  sufficient  to  authorize  the  grant- 
ing of  the  warrant,  and  that  the  complaint  was 
properly  disposed  of  by  him.  The  rule  allow- 
ing the  mandamus  must  be  set  aside,  and  the 
writ  quashed. 

Motion  granted. 

Same  case— 1  How.  Pr.,  186. 
Cited  ln-37  N.  Y..  847. 


BANGS  &  OLCOTT  t>.  J.  &  N.  STRONG. 

Discharge  in  Bankruptcy  after  Recovery  of  Judg- 
ment against  Bankrupt — Execution — Practice. 

Where  the  defendant,  afU-r  judgment  recovered. 
Instituted  |in ><•«•• '(lintf*  in  bankruptcy  and  »l>tmii<-<i 
his  dlKoharjrf ,  af UT  which  the  plaintiff  laauod  execu- 
tion, which  wa«  levied  on  the  personal  property  of 
the  defendant,  who  moved  to  act  It  aside  on  the 
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ground  of  his  discharge,  and  the  plaintiff  in  oppos- 
ing showed  facts  tending  to  prove  that  it  was  fraud- 
ulently obtained;  the  court  ordered  that  the  execu- 
tion be  set  aside,  unless  the  plaintiff  in  a  given  time 
would  bring  an  action  on  the  judgment  to  enable 
the  defendant  to  set  up  the  discharge ;  and  on  his 
doing  so,  the  execution  and  levy  to  stand  as  secu- 
rity, but  proceedings  on  them,  in  the  meantime,  to 
be  stayed. 

Citations— Bankrupt  Act,  sec.  4 ;  2  H.  Hi . .  1 ;  2  Bos. 
A  P.,  890. 

MR.  N.  Hill,  Jr..  in  behalf  of  Joseph  Strong, 
one  of  the  defendants,  moved  to  set  aside 
two  executions  which  had  been  issued  upon  the 
judgment  in  this  cause;  this  defendant  having 
obtained  a  discharge  under  the  Bankrupt  Act 
62O*]  since  the  recovery  of  *the  judgment. 
The  judgment  was  docketed  in  October,  1838, 
for  $50,000  of  debt  and  $63.97  damages  and 
costs;  and  there  remained  unpaid,  at  the  time 
of  making  the  motion,  between  $9,000  and 
$10,000  besides  interest.  The  defendant,  J. 
Strong,  presented  his  petition  to  the  District 
Court  to  be  declared  a  bankrupt,  in  August, 
1841,  and  September  13,  1842,  obtained  a  dis- 
charge and  certificate  exonerating  him  from  all 
debts  owing  by  him  at  the  time  of  the  presen- 
tation of  his  petition.  Executions  to  two  coun- 
ties were  issued  in  April  last,  and  certain  per- 
sonal property  which  the  defendant  claimed  to 
have  acquired  since  his  discharge  was  levied 
on,  and  is  now  held  by  the  sheriffs. 

Mr.  E.  P.  Smith,  for  plaintiffs,  read  several 
affidavits  tending  strongly  to  show  that  the 
defendant  had  been  guilty  of  fraud  and  of 
willful  concealment  of  his  property;  that  he 
had  made  fraudulent  preferences  and  admitted 
fictitious  debts,  and  that  there  was  no  real  es- 
tate bound  by  the  judgment. 

Mr.  Hill,  to  show  that  the  validity  of  the 
discharge  could  not  be  tried  on  affidavit,  cited 
Colev.  Stafford,  1  Cai.,  349;  Reed  v.  Gordon,  1 
Cow.,  50;  Noble  v.  Johnson,  9  Johns.,  259;  Rus- 
teU  v.  Packard,  9  Wend.,  431. 

By  tlte  Court,  Jewett,  J.  It  is  true,  as  the 
defendant's  counsel  insists,  that  the  discharge 
is  prima  facie  an  extinguishment  of  the  judg- 
ment.as  to  this  defendant;  but  the  Act  expressly 
provides  that  it  may  be  impeached  for  fraud  or 
willful  concealment,  etc.  Bankrupt  Act,  sec.  4. 

The  cases  te  which  the  defendant's  counsel 
has  referred,  establish  the  principle,  that  the 
validity  of  such  discharges  cannot  be  deter- 
mined upon  affidavits.  They  are  all  cases 
where  the  defendant  was  in  custody  or  mesne 
or  final  process,  or  where  he  had  been  surren- 
dered by  his  bail.  I  am  entirely  satisfied  with 
the  doctrine  which  they  establish;  but  they  do 
not  deny  to  this  court  the  power  to  afford  the 
creditor  an  opportunity  to  establish  his  allega- 
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tions  in  a  more  formal  way,  and  in  the  mean- 
time *to  secure  to  him,  as  far  as  may  [*62 1 
be  practicable,  the  fruits  of  the  litigation,  in 
case  he  shall  be  successful.  Enough  is  shown, 
by  the  affidavits  on  behalf  of  the  plaintiffs,  to 
induce  a  reasonable  belief  that  the  charges  of 
fraud  can  be  established.  Where  circumstances 
are  shown  raising  suspicion  that  the  certificate 
was  obtained  by  fraud,  the  English  courts  do 
not  discharge  a  defendant  arrested  on  mesne 
process,  upon  filing  common  bail.  Vincent  v. 
Brady,  2  H.  Bl.,  1;  Staceyv.  Federici,  2  Bos.  & 
P.,  390. 

To  carry  out  the  views  suggested,  a  rule  will 
be  enterea  that  the  motion  be  granted,  unless 
the  plaintiffs  shall  within  sixty  days  bring  an 
action  on  the  judgment;  the  defendants  to  have 
leave  to  plead  in  that  suit  any  matter  of  de- 
fense, except  the  issuing  and  levying  of  the 
executions  mentioned  in  the  affidavits;  and  if 
such  suit  is  brought,  the  executions  and  the 
levy  under  them  to  remain  as  a  security  to 
await  the  result;  and  in  the  meantime,  all  fur- 
ther proceedings  on  the  executions  to  be  stayed. 

Ordered  accordingly. 

Cited  in-3  Barb.  Ch.,  363. 


BALDWIN  v.  TILLSON. 

"Where  the  plaintiff  has  brought  the  cause  to  trial 
pursuant  to  a  stipulation,  and  the  verdict  is  set 
aside  and  another  circuit  lias  passed,  he  may  stipu- 
late again. 

MR.  S.  S.  Bowne,  for  defendant,  moved 
for  judgment  as  in  case  of  nonsuit.  Issue 
was  joined  in  October,  1842,  and  the  cause  was 
tried  at  the  Otsego  Circuit  where  the  venue 
was  laid,  in  September,  1843,  the  plaintiff  be- 
ing under  a  stipulation  to  try  at  that  circuit. 
The  verdict  then  obtained  was  set  aside  upon 
a  case  made,'  at  the  July  Term,  1844;  and  on 
the  second  Monday  of  April  last,  another  cir- 
cuit was  held  in  Otsego,  at  which  the  cause 
was  not  noticed  for  trial,  but  the  plaintiff's  at- 
torney served  a  stipulation  to  try  at  the  next 
ensuing  circuit. 

*Mr.  Bowne  insisted  that,  by  Rule  [*622 
42,  the  stipulation  was  no  answer  to  the  mo- 
tion, the  plaintiff  having  "before  stipulated." 

Mr.  N.  Hill,  Jr.,  for  plaintiff. 

By  the  Court,  Jewett,  J.  The  exception 
in  the  rule  does  not  apply  to  a  case  where  the 
first  stipulation  has  been  performed.  In  this 
case,  therefore,  the  plaintiff  had  a  right  to 
stipulate  again. 

Motion  denied. 
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623*]*lN  THE  MATTER  OP  THE  APPLICATION 
OF  THE  COMMON  COUNCIL  OF  THE  CITY  OF 
BROOKLYN,  IN  RELATION  TO  THE  OPENING 
OF  PACIFIC  STREET. 

Report  of  Commissioners  of  Estimate  and  As- 
sessment— Confirmation  of. 

On  the  hearing  of  a  motion  to  confirm  the  report 
of  Commissioners  of  Estimate  and  Assessment  upon 
the  laying  out  of  a  street  in  the  City  of  Brooklyn, 
affidavits  to  sustain  the  report,  which  were  not  laid 
before  the  commissioners,  may  be  read  on  the  part 
of  the  Corporation. 

Citation— Laws,  1833,  p.  502,  sees.  1-8. 

MR.  N.  F.  Waring  presented  the  report  of 
the  Commissioners  of  Estimate  and  Assess- 
ment in  relation  to  the  laying  out  and  opening 
of  Pacific  St. ,  from  Hicks  St.  to  the  East  River, 
in  the  City  of  Brooklyn,  with  proof  of  the  pub- 
lication of  notice  of  the  application,  and  moved 
the  confirmation  of  the  report. 
Mr.  W.  C.  Noyes,  in  behalf  of  G.  M.  Patch- 
in,  who  had  duly  appealed  from  the  report, 
read  the  copies  of  sundry  affidavits  which  had 
been  delivered  to  the  commissioners  when  the 
subject  was  before  them,  similar  copies  having 
been  served  with  notice  of  the  appeal,  pursu- 
ant to  the  statute.  L.  of  1833,  p.  502,  sec.  7. 
Mr.  Waring  then  presented  several  other  affi- 
davits, sworn  to  since  the  report  was  made, 
containing  matters  tending  to  sustain  it.  These 
were  objected  to  by  the  counsel  for  the  appel- 
lant. 

624*]     *By  the  Court.  Beardsley,  J.    The 

regularity  of  the  appeal  was  not  questioned  ; 
but  the  counsel  for  the  Corporation  of  Brook- 
lyn proposed  to  read  certain  affidavits  in  op- 
position to  the  appeal  and  to  sustain  the  report, 
and  which  were  not  at  any  time  before  the 
commissioners  who  made  it.  These  were  ob- 
lected  to  by  the  counsel  for  the  appellant,  as 
inadmissible,  the  proceeding  being,  as  he  in- 
sisted, strictly  appellate  in  its  character  and, 
therefore,  to  be  determined  upon  such  matters 
as  appear  in  the  report  and  in  the  papers  which 
were  before  the  commissioners. 

The  appellant  is  plainly  restricted  to  the  use 
of  such  affidavits  on  the  appeal  as  had  been 
previously  delivered  to  the  commissioners.  L. 
of  1833,  p.  502,  sees.  7,  8.  The  latter  section 
is  direct  that  "  Copies  of  the  affidavits  which 
shall  have  been  delivered  and  served  as  afore- 
said (but  no  others),  may  be  read  against  con- 
firming the  said  report.  So  far  the  proceed- 
ing is  strictly  appellate,  but  the  section  further 
provides  that  "affidavits  may  be  also  read  to 
sustain  the  same."  This  enactment  is  without 
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qualification  or  restriction,  and  I  find  noth- 
ing in  the  Act  which  requires  that  it  should  be 
limited  to  such  affidavits  as  were  used  before 
the  commissioners.  The  Act,  indeed,  does  not 
contemplate  that  affidavits  to  sustain  the  re- 
port, or  as  a  foundation  for  it,  should  have 
been  presented  to  the  commissioners  at  any 
time,  nor,  in  my  opinion,  are  they  authorized 
to  receive  and  act  upon  affidavits  of  that  char- 
acter at  any  stage  of  the  proceedings  before 
them.  The  commissioners  are  to  be  discreet 
and  respectable  freeholders,  sec.  1 ;  and  al- 
though they  are  authorized  "to  hear  the  proof  s 
and  allegations  of  parties  interested,"  sec.  2, 
their  report  must,  in  a  great  degree,  be  the  re- 
sult of  personal  examination  and  reflection  by 
the  commissioners  themselves.  They  are  not 
required  to  report  any  of  the  proofs  taken  by 
them,  or  the  grounds  on  which  the  report  is 
made,  but  simply  to  state  the  estimates  and  as- 
sessments made  by  them,  with  appropriate  de- 
scriptions of  the  premises  to  be  taken  in  making 
the  improvement,  and  of  such  as  may  be  ben- 
efited thereby.  Sees.  2-8.  Before  the  report 
is  finally  reviewed  and  completed,  persons  in- 
terested "  may  offer  objections  in  writing  to 
the  said  report,  and  *accompany  the  [*<525 
same  with  such  affidavits"  as  may  be  thought 
proper.  Sec.  7.  These  objections  and  affida- 
vits are  to  be  considered  by  the  commissioners 
in  making  their  final  review  of  the  report,  but 
are  not  to  form  any  part  of  the  report.  If  an 
appeal  shall  be  taken,  such  affidavits  as  have 
been  mentioned  may  be  brought  before  the 
court  by  the  appellant,  but  unless  he  complies 
with  the  requirements  of  the  statute  by  serving 
copies  thereof,  such  affidavits  cannot  be  used 
or  referred  to  on  the  hearing  of  the  appeal. 
The  proceeding  is  anomalous,  and  although  it 
is  designated  in  the  statute  as  an  appeal  from 
the  report,  I  think  the  Legislature  intended  af- 
fidavits to  sustain  the  report  might  be  read  and 
used  on  the  hearing  of  the  appeal,  although 
made,  as  those  now  presented  were,  since  the 
completion  of  said  report.  The  statute  author- 
izing the  use  of  affidavits  for  that  purpose  and 
object  is  general  ;  it  is  not  limited  to  any  par- 
ticular class  or  description  of  affidavits,  nor 
does  it  make  their  date  material.  The  Legis- 
lature not  having  indicated  any  such  distinc- 
tion, none,  in  my  view  of  the  question,  can  be 
made  by  the  court.  The  affidavits  in  support 
of  the  report,  which  were  offered  and  referred 
to  on  the  argument,  are  competent,  and  have 
been  considered  in  disposing  of  the  appeal. 

[Mr.  Justice  Beardsley  then  proceeded  to  the 
examination  of  the  questions  of  fact  arising 
upon  the  appeal,  and  came  to  the  conclusion 
that  the  report  was  right.] 
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There  appears,  therefore,  nothing  to  excite 
a  reasonable  doubt  but  that  substantial  justice 
has  been  done  to  all  the  parties  in  interest. 
The  appeal  must,  therefore,  be  overruled  and 
the  report  confirmed. 

Ordered  accordingly. 


626*]  *BURHANS,  Executor,  etc., 
BLANCHARD. 

Executors — Costs — One  Sued  as  Late  Surrogate 
— Double  Costs. 

An  executor  suing  upon  a  cause  of  action  which 
accrued  after  the  death  of  his  testator,  and  failing-, 
is  personally  liable  for  the  defendant's  costs. 

An  executor  cannot  as  such  maintain  an  action 
against  a  surrogate  for  moneys  in  his  hands  for  dis- 
tribution arising  from  the  sale  of  his  testator's  real 
estate. 

One  sued  as  late  surrogate  for  moneys  alleged  to 
be  retained  by  him  from  the  proceeds  of  real  estate 
of  a  deceased  person  sold  under  his  order  is  entitled 
to  double  costs,  i.  e.,  his  taxed  costs  and  one  half 
thereof  in  addition. 

Citations— 2  R.  S.,  99,  tit.  4,  at  Large ;  106.  sees.  34, 
35 ;  615,  sec.  17 :  617,  sec.  24 ;  11  Johns.,  403 ;  4  Cow.,  87  : 
5  Cow..  287 ;  5  Wend..  91 :  9  Wend.,  486. 

MOTION  on  behalf  of  the  defendant  for 
leave  to  enter  up  judgment  against  the 
plaintiff  personally  for  costs,  and  that  they  be 
doubled,  the  defendant  being  sued  as  a  public 
officer. 

The  suit  was  in  assumpsit  against  the  defend- 
ant, who  was  described  as  late  surrogate  of  the 
County  of  Albany,  upon  promises  to  the  plaint- 
iff as  executor,  for  money  had  and  received  by 
the  defendant,  for  the  use  of  the  plaintiff  as 
such  executor.  The  claim  set  up  on  the  trial 
of  the  cause,  was  for  certain  moneys  which 
came  to  the  hands  of  the  defendant  as  surro- 
gate, arising  from  the  sales  of  lands  of  the  tes- 
tator under  an  order  of  the  said  surrogate, 
there  being  a  deficiency  of  assets  to  pay  debts, 
which  moneys  the  plaintiff  claimed  were  pay- 
able to  himself.  The  circuit  judge  certified 
that  the  claim  of  the  plaintiff,  as  it  appeared 
on  the  trial,  was  as  has  been  stated,  and  that 
the  alleged  cause  of  action  arose  after  the  death 
of  the  testator. 

Mr.  J.  McKown,  for  defendant. 

Mr.  A.  Taber,  for  plaintiff. 

By  ike  Court,  Beardsley,  J.  The  general 
statute  under  which  a  successful  defendant  re- 
covers costs,  does  not  give  them  "  against  ex- 
ecutors or  administrators.necessarily  prosecut- 
ing in  the  right  of  their  testator  or  intestate, 
unless  upon  special  application  the  court  shall 
award  costs  against  them,  for  wantonly  bring- 
ing any  suit,  or  for  unnecessarily  suffering  a 
nonsuit  or  nonpros.,  or  for  bad  faith  in  bring- 
627*]  ing  or  conducting  the  cause."  *2  R. 
S.,  615,  sec.  17.  Neither  of  the  special  grounds 
on  which  costs  may  be  awarded  under  this  sec- 
tion is  alleged  to  exist  in  this  case,  and  the  mo- 
tion is  founded  on  the  single  ground  that  the 
plaintiff  did  not  necessarily  prosecute  in  the 
right  of  his  testator. 

Where  an  executor  sues  on  an  alleged  cause 
of  action,  which  arose  wholly  after  the  death 
of  the  testator,  and  during  the  time  of  the  ex- 
ecutorship,  and  fails  in  his  action,  he  ought  to 
pay  costs.  Such  an  action  is  not  necessarily 
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prosecuted  in  the  right  of  the  testator,  and  the 
reason  on  which  executors  and  administrators, 
when  compelled  to  sue  in  their  representative 
character  and  capacity,  are  exempt  from  the 
payment  of  costs,  is  inapplicable.  The  distinc- 
tion between  cases  in  which  an  executor  must 
sue  in  that  character,  and  those  in  which  he 
may  prosecute  in  his  own  right,  whether  the 
action  be  in  tort  or  on  contract,  is  well  settled. 
Tilton  v.  Williams,  11  Johns.,  403;  Ketchumv. 
Ketchum,  4  Cow.,  87;  Barker  v.  Baker,  5  Id., 
267;  Palmer  v.  Palmer,  5  Wend.,  91;  People  v. 
Judges  of  the  Albany  Mayor's  Court,  9  Id.,  486. 
Here,  the  supposed  cause  of  action  on  which 
the  plaintiff  sought  to  recover,  arose  wholly 
after  the  death  of  the  testator.  If  any  cause  of 
action  existed  it  was  personal  to  the  plaintiff 
himself.  If  .promises  were  made  to  him,  as  al- 
leged in  the  declaration,  he  might  have  count- 
ed upon  them  in  his  individual  name  and  right, 
and  it  was  altogether  unnecessary  for  him  to 
sue  in  his  representative  character.  Having 
failed  in  his  action  he  was  clearly  liable  to  costs. 

It  is  too  plain  to  admit  of  a  plausible  argu- 
ment, that  the  plaintiff  could  in  no  event  main- 
tain an  action  as  executor,  for  the  proceeds  of 
real  estate  sold  under  a  surrogate's  decree,  and 
paid,  as  they  should  be,  to  the  surrogate  for 
distribution  as  the  statute  directs.  2  R.  S.,  106, 
sees.  34,  35.  The  surrogate,  out  of  such  mon- 
eys, is  first  to  pay  the  expenses  of  the  sale,  and 
then  satisfy  any  claim  for  dower  which  may 
exist.  Debts  are  next  to  be  paid,  and  the  sur- 
plus, if  any  remain,  is  to  be  distributed  amongst 
the  heirs  and  devisees  of  the  testator.  2  R.  S., 
99,  tit.  4  at  Large.  In  form  this  action  was 
founded  on  promises  to  the  executor  as  such, 
but  the  facts  disclosed  on  the  trial  show  that  if 
*any  action  was  maintainable,  it  was  F*628 
one  personal  to  the  plaintiff  as  an  individual, 
and  not  pertaining  to  his  representative  char- 
acter and  capacity.  It  was  not  necessary,  there- 
fore, to  sue  as  executor;  and  having  failed  in 
his  action,  the  plaintiff  is  personally  bound  to 
pay  costs,  and  judgment  will  be  perfected  in 
that  form. 

Under  the  statute  the  defendant  is  en  titled  to 
"recover  the  amount  of  his  taxed  costs,  and 
one  half  thereof  in  addition."  2  R.  S.,  617,  sec. 
24.  He  was  sued  for  an  alleged  violation  of  of- 
ficial duty,  in  not  paying  over  to  the  plaintiff 
money  which  was  in  the  defendant's  hands  as 
surrogate.  It  was  shown  that  the  money  had 
been  received  by  the  defendant  in  that  charac- 
ter, but  the  plaintiff  failed  to  prove  that  he 
was  entitled  to  it.  The  defendant  was,  there- 
fore, sued  without  just  cause  for  a  supposed 
violation  of  official  duty,  and  in  such  case  the 
statute  gives  an  additional  amount  of  costs,  as 
a  recompense  for  the  vexation  and  expense  to 
which  the  party  has  been  subjected.  A  full 
bill  of  costs  to  be  taxed,  and  one  half  the 
amount  thereof  in  addition  is  to  be  allowed. 

Ordered  accordingly. 
Cited  in-1  Lans.,  305 ;  29  Hun,  591 ;  14  How.  Pr.,  486. 


ROBINSON  v.  SINCLAIR. 
Referees  Trial — Security  for  Costs — Practice. 

Where,  on  the  day  appointed  for  a  trial  before  ref- 
erees, the  defendant  procured  an  order  for  security 
for  costs  or  that  the  plaintiff  show  cause,  etc.,  with 
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a  stay  of  proceedings  which  appeared  from  the  cir- 
cumstances to  be  intended  for  delay,  the  defendant 
was  ordered  to  pay  the  costs  of  the  trial  thus  frus- 
trated, and  of  the  motion  for  security. 

The  court  is  not  bound  under  all  circumstances  to 
order  a  non-resident  plaintiff  to  find  security  for 
costs. 

The  order  will  be  refused  where  there  has  been 
great  delay  in  applying  (e.  p.,  where  the  motion  was 
made  seven  months  after  the  suit  was  commenced), 
and  the  cause  had  been  noticed  for  trial  before  ref- 
erees and  adjourned. 

It  will  not  be  granted  when  applied  for  in  bad 
faith,  or  for  the  purpose  of  delay. 

Citations-Grab.  Pr.,  507 ;  5  B.  &.  Aid.,  702 : 1  Moore 
AP.,30;  2R.  S.,  620. 

MOTION  that  the  plaintiff  file  security  for 
costs. 

The  suit  was  commenced  in  December,  1844, 
the  plaintiff  then  being  a  non-resident.  July 
629*]  25,  1845,  an  order  *was  made  that  the 
plaintiff  file  security  for  costs  in  twenty  days 
or  show  cause  at  this  term  why  he  should  not 
file  such  security;  and  that  in  the  mean  time 
the  plaintiff's  proceedings  should  be  stayed. 
The  plaintiff  shows  for  cause  that  the  action 
was  brought  on  a  promissory  note  for  $200, 
bearing  date  August  3,  1843,  that  the  defend- 
ant's default  for  not  pleading  was  duly  entered, 
a  judgment  perfected  and  execution  issued; 
that  at  the  last  April  Term  the  defendant  was 
allowed  to  plead,  on  payment  of  costs,  the  judg- 
ment and  execution  to  stand  as  security.  The 
defendant  omitted  to  comply  with  the  rule  by 
paying  the  costs,  etc.,  within  the  time  limited, 
and  May  28  the  sheriff  was  directed  to  proceed 
on  the  execution;  that  on  the  same  day  the  de- 
fendant's attorney  applied  to  the  plaintiff's  at- 
torney to  be  allowed  then  to  pay  costs,  etc., 
and  plead,  and  it  was  agreed  he  might  do  so, 
but  the  cause  was  to  be  referred  and  it  was  re- 
ferred accordingly,  the  defendant's  attorney 
then  stating  to  the  attorney  of  the  plaintiff,  that 
the  only  defense  the  defendant  had  was  a  set- 
off  to  the  amount  of  about  $90  or  $100.  June 
27  the  defendant's  attorney  served  the  plaint- 
iff's attorney  with  a  bill  of  the  particulars  of 
the  defendant's  set-off,  amounting  to  $93.04 
only.  A  hearing  before  the  referee  was  duly 
held  July  24,  both  parties  appearing,  and  the 
defendant  requested  an  adjournment  for  want 
of  witnesses,  but  did  not  show  that  any  effort 
to  obtain  them  had  been  made,  or  that  he  ex- 
pected to  obtain  them,  at  any  time.  The  ref- 
eree denied  the  motion;  the  defendant  pressing 
his  application,  the  cause  was  adjourned  to 
July  26,  on  an  express  agreement  that  it  should 
then  be  finished  unless  the  defendant  could 
show  good  cause  for  a  further  adjournment. 
On  the  morning  of  July  26  the  order  to  stay 
proceedings,  before  mentioned,  was  serveu. 
The  venue  is  in  the  County  of  Albany,  and 
the  reference  was  held  there.  The  defendant 
resides  in  N.  Y.,  and  the  order  to  stay  proceed- 
ings was  made  in  Kings  Co. 

The  plaintiff  has  returned  to  this  State  where 
he  now  resides. 

Mr.  J.  Koon.  for  plaintiff. 

Mr.  F.  Sayre,  for  defendant. 

O3O*]  *By  the  Court,  Beardsley,  J.  Look- 
ing to  the  lime  when  the  order  to  stay  proceed- 
ings was  made  and  served,  and  the  other  cir- 
cumstances of  the  case,  it  is  plain  enough  that 
the  step  was  resorted  to  as  a  mode  of  gain- 
ing time,  and  not  from  an  apprehension  of  loss, 
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if  security  for  costs  was  not  given.  Delay,  and 
not  the  prevention  of  injury,  was  the  obvious 
motive.  The  defendant  must  pay  the  costs  of 
the  hearing  appointed  for  July  26,  and  of  this 
motion. 

I  also  think  the  order  to  show  cause  should 
be  discharged.  The  defendant  might  have  ob- 
tained his  order  in  December,  and  he  should 
have  moved  off  at  that  time.  It  is  not  pretend- 
ed he  was  then  ignorant  of  the  fact  of  the  plaint- 
iff's non  residence,  and  no  excuse  for  the  delay 
until  July  is  given.  The  law  exacts  diligence 
of  a  defendant  who  would  assert  a  right  of  this 
nature.  He  cannot,  without  good  cause  shown, 
be  allowed  to  lie  by  for  months  until  the  morn- 
ing of  a  circuit,  or  of  a  hearing  before  referees, 
and  then  tie  up  the  plaintiff  by  an  order.  Such 
a  proceeding  is  in  bad  faith,  and  is  not  to  be 
upheld.  Grab.  Pr.,  507;  Duncan  v.  Stint,  5  B. 
&  Aid.,  702:  Kasten  v.  Flaw,  1  Moore  &  P.,  30. 
The  Statute  2  R.  S. ,  620,  is  not  imperative  upon 
the  court  to  grant  an  order  for  security  for 
costs  under  all  circumstances,  and  where  the 
application  is  resorted  to  for  another  and  im- 
proper purpose  it  should  never  be  granted. 

The  order  to  show  cause  must  be  vacated, 
with  costs  to  be  paid  by  the  defendant  as  has 
been  stated. 

Ordered  accordingly. 

Cited  in— 13  Abb.  Pr.,  474 :  14  Abb.  Pr.,  2 ;  11  Abb. 
N.  S.,  446 ;  1  Duer.  706 ;  46  Super.,  364 ;  12  Leg.  Obs.,  28. 


*SLOCUM  9.  WATKINS.     [*631 

Costs  as  Condition  of  Adjournment. 

The  court  will  award  a  precept  against  a  defend- 
ant for  the  costs  imposed  by  referees  as  a  condition 
to  granting  an  adjournment,  where,  instead  of  pay- 
ment at  the  time,  his  attorney  stipulated  in  writing 
that  he  should  pay  them. 

Citation— 5  Hill,  375. 

THE  defendant's  counsel  appeared  before 
the  sole  referee  to  whom  this  cause  was 
referred,  and  before  whom  it  was  noticed  for 
trial,  and  moved  for  an  adjournment  for  cause 
shown,  which  the  referee  granted  upon  the 
condition  of  payment  of  costs,  whereupon  the 
defendant's  attorney  stipulated  that  the  de- 
fendant should  pay  the  costs  within  thirty 
days  after  they  should  be  taxed,  and  the  hear- 
ing was  accordingly  postponed.  The  costs 
were  taxed  at  $18.84  on  notice  a  few  days  aft- 
erwards, and  demanded  of  the  defendant, who 
refused  to  pay  them.  The  thirty  days  having 
elapsed. 

Mr.  W.  McCall,  for  plaintiff,  moved  for 
a  precept  against  the  defendant  for  these  costs. 

By  the  Court,  Beardsley,  J.  The  referee 
had  power  to  impose  the  payment  of  costs  as 
a  condition  to  granting  the  adjournment,  which 
power  he  exercised  by  making  it  a  condition 
that  they  should  be  paid.  The  defendant  not 
being  prepared  to  make  payment  as  required 
by  the  order,  his  attorney  stipulated  that  they 
should  be  paid  when  taxed.  The  referee  had 
a  right  to  require  payment  or  such  a  stipula- 
tion. Butler  v.  Bate*,  5  Hill.  876.  The  defend- 
ant having  refused  to  pay  after  taxation  and  a 
demand,  the  motion  should  be  granted,  with 
costs. 

Motion  granted. 
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632*]*THE  PEOPLE  e.BLACKMAN  ET  AL. 

Suit  on  Criminal  Recognizance — Jurisdiction — 
Verni-e. 

A  suit  on  a  criminal  recognizance,  conditioned  for 
an  appearance  at  tbe  General  Sessions,  should  be 

Srosecuted  in  the  C.  P.  of  tbe  proper  county ;  and 
brought  in  this  court,  unless  for  special  reasons, 
the  proceedings  will  be  set  aside. 

The  Supreme  Court  has  jurisdiction  of  such  ac- 
tions, but  declines  to  exercise  it  for  reasons  of  fit- 
ness and  convenience,  and  principally  because  the 
Courts  of  C.  P.  have  an  equitable  jurisdiction, 
which  this  court  does  not  possess,  to  relieve  the  de- 
fendants upon  terms. 

If  either  of  the  defendants  resided  without  the 
county  where  the  recognizance  was  returnable,  it 
would  furnish  a  reason  for  bringing  the  suit  here. 

Citations— 2  R.  S..  486,  sees.  37-41 ;  4  Wend.,  387 :  13 
Johns.,  424  ;  1  Hill,  604:  3  Hill,  558. 

DEBT,  on  a  recognizance  to  appear  at  the 
General  Sessions  of  the  County  of  Sche- 
nectady,  to  answer  to  a  criminal  charge.  The 
defendants  all  live  in  Schenectady.  A  motion 
was  now  made  on  behalf  of  the  defendants  to 
set  aside  the  proceedings,  on  the  ground  that 
the  action  should  have  been  brought  in  the 
Court  of  C.  P.  of  that  county. 

Mr.  J.  Fuller,  for  defendants. 

Mr.  P.  Potter,  District  Atty.,  for  the 
people. 

Beardsley,  J.,  granted  the  motion,  hold- 
ing that  although  this  court  had  jurisdiction 
of  the  cause,  it  was  not  bound  to  exercise  it 
where  the  suit  could  with  more  propriety  be 
prosecuted  in  the  Court  of  C.  P.  The  Court 
of  C.  P.  of  Schenectady  Co.  has  an  equitable 
jurisdiction  to  remit  or  discharge  this  recog- 
nizance upon  such  terms  as  may  be  deemed 
proper,  and  which  power  is  vested  exclusive- 
ly in  that  court.  2  R.  S.,  486,  sees.  87-41.  It 
Is,  therefore,  fit  and  proper  that  the  action 
should  be  prosecuted  in  the  C.  P.  No  doubt 
the  C.  P.  may  exercise  this  equitable  power, 
although  the  action  is  pending  in  this  court, 
People  v.  Van  Eps,  4  Wend.,  387;  but  it  can  be 
more  conveniently  done  where  the  suit  is  prose- 
cuted in  that  court. 

The  question  stands  essentially  on  the  prin- 
633*]  ciple  which  requires  *actions  on  bail 
bonds  and  on  recognizances  of  bail,  to  be  prose- 
cuted in  the  same  court  in  which  the  original 
cause  was  pending.  In  such  cases  the  court 
has  an  equitable  power  to  relieve  bail;  and 
where  bail  was  taken  in  a  Court  of  C.  P.,  and 
the  suit  against  them  is  brought  in  this  court, 
it  will  be  dismissed,  unless  some  special  reason 
for  retaining  it  is  shown.  Burtus  v.  McCarty, 
13  Johns.,  424;  Otis  v.  Wakeman,  1  Hill.  604. 
If  either  of  these  defendants  resided  beyond 
the  jurisdiction  of  the  C.  P.  of  Schenectady, 
that  would  furnish  good  cause  for  bringing  the 
suit  in  this  court.  McDougall  v.  Richardson,  3 
Hill,  558,  and  cases  referred  to.  But  both  de- 
fendants reside  in  Schenectady,  and  the  action 
should  have  been  brought  in  the  Court  of  C. 
P.  of  that  county. 

Motion  granted. 

Ex  PARTE  PETER  ELWOOD. 

Sale  of  Land  on  Execution — SJurifs  Deed — 
Cuts  Off  Junior  Liens. 

A  sale  of  land  on  execution,  followed  by  a  sher- 
iff's deed  to  the  purchaser,  or  to  a  creditor  who  by 
redeeming  had  acquired  his  right,  cuts  off  all  junior 
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liens ;  and  therefore,  where  after  such  sale  and  con- 
veyance, the  land  is  again  sold  upon  execution  on  a 
senior  judgment,  a  creditor  having  a  Judgment 
docketed  subsequently  to  the  one  on  which  the 
first  mentioned  sale  took  place  cannot  redeem. 
Citation— 2  R.  S.,  371,  sec.  51. 

T)  EDEMPTION  of  lands.  The  following 
IX  judgments  had  been  docketed  against  Da- 
vid Dierendorff ,  viz. :  (1)  one  in  favor  of  the 
Schenectady  Bank,  October  1, 1837;  (2)  one  in 
favor  of  the  Otsego  County  Bank,  February 
20,  1888;  (8)  two  in  favor  of  Adams,  April  28. 
1888;  and  lastly,  another  in  favor  of  the  Sche- 
nectady Bank,  May  7,  1838.  June  7, 1889,  the 
land  of  Diefendorff  was  sold  on  an  execution 
issued  on  the  judgment  secondly  mentioned, 
and  duplicate  certificates  given  to  the  pur- 
chaser; and  February  7,  1888,  Henry  Elwood, 
as  owner  of  a  mortgage  upon  the  premises, 
executed  July  23,  1838,  and  assignee  of  the 
judgment  lastly  mentioned,  duly  acquired  the 
interest  of  the  purchaser  by  redemption  Feb- 
ruary *8,  1838,  the  day  after  such  re-  [*634 
demption,  the  sheriff  executed  a  deed  to  Henry 
Elwood. 

March  7,  1844,  the  same  premises  were  sold 
on  execution  on  the  first  mentioned  judgment, 
and  Charles  Diefendorff  became  the  purchaser; 
and  he,  May  81,  1845,  assigned  the  sheriff's 
certificate  to  Peter  Elwood. 

Before  the  expiration  of  fifteen  months  from 
the  time  of  the  last  mentioned  sheriff's  sale,  A. 
H.  Diefendorff,  as  assignee  of  the  two  judg- 
ments in  favor  of  Adams  being  those  thirdly 
above  mentioned,  sought  to  acquire  by  redemp- 
tion the  right  of  the  purchaser  under  that  sale; 
and,  assuming  that  these  judgments  were  a 
lien  upon  the  premises,  did  what  was  required 
to  effect  such  redemption. 

Since  the  expiration  of  the  fifteen  months, 
Peter  Elwood,  as  assignee  of  the  sheriff's  cer- 
tificate given  to  Charles  Diefendorff,  has  de- 
manded a  deed  of  the  sheriff,  which  has  not 
been  executed. 

Mr.  N.  Hill,  Jr.,  in  behalf  of  Peter  El- 
wood, moved  for  a  mandamus  to  compel  the 
sheriff  to  execute  the  deed. 

Mr.  M .  T.  Reynolds,  for  A.  H.  Diefen- 
dorff, insisted  that  he  as  a  redeeming  creditor 
had  acquired  the  right  of  the  purchaser  under 
the  last  sale. 

Beardsley,  J.,  held  that  the  judgments  in 
favor  of  Adams  ceased  to  be  liens  on  the  land, 
after  the  expiration  of  fifteen  months  from  the 
time  of  the  first  mentioned  sale;  that  is  to  say, 
after  September  7,  1840.  After  that  sale  be- 
came perfect,  all  junior  liens,  where  the  cred- 
itors who  held  them  had  not  redeemed,  were 
cut  off.  The  owners  of  these  judgments  might 
have  redeemed  from  the  purchaser  at  the  first 
mentioned  sale,  at  any  time  before  that  sale 
had  become  absolute;  but  having  suffered  that 
time  to  go  by,  the  lien  of  their  judgments  upon 
that  land  is  extinguished,  and  the  right  of  re- 
demption,which  exists  only  in  favor  of  a  party- 
having  a  judgment  or  mortgage  *lien,[*635 
is  gone.  A  mandamus  requiring  a  conveyance 
to  be  executed  to  Peter  Elwood  must  issue.  2 
R.  8.,  871,  sec.  51.  (a) 

Motion  granted. 

(a)  Ex  varte  Stevens,  4  Cow.,  133  ;  Russell  v.  Al- 
len, 10  Paige,  249. 

Cited  in— 1  Barb..  518 ;  4  Barb..  126;  63  Barb.,  202 ; 
29  Mich..  139. 
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THE  PEOPLE 

v. 
STERNBURG  AND  GALLUP. 

Suit  on  Penal  Bond — Tender — Costs. 

In  a  suit  on  a  penal  bond,  the  defendant  is  not  en- 
titled to  make  a  tender  and  have  the  right  to  costs 
determined  as  upon  a  settlement,  pursuant  to  2  R 
S.,  511,  sec.  21,  where  the  amount  due  is  disputed 
and  the  condition  of  the  bond  does  not  furnish  date 
by  which  it  can  be  ascertained  by  calculation. 

Citations-2  R.  S.,225,  sees.  3,4 :  378.  art.  2 ;  616,  sees 
21,  22 ;  5  Wend.,  133 ;  18  Wend.,  560 ;  1  R.  S.,  651,  sees 

47,  48. 

MOTION  on  behalf  of  the  defendants  to  stay 
proceedings  on  payment  of  the  amount 
due.  The  suit  was  commenced  at  the  instance 
of  the  Overseers  of  the  Poor  of  the  Town  oi 
Schoharie,  July  21,  1845,  and  was  in  debt  on  a 
bastardy  bond,  executed  by  the  defendants  to 
the  people  February  14,  1844,  in  the  penalty 
of  $500,  conditioned,  amongst  other  things,  for 
the  performance  of  an  order  of  two  justices, 
which  had  been  affirmed  on  appeal.  By  this 
order  the  defendant  Sternburg  was  adjudged 
to  be  the  reputed  father  of  a  child  then  likely 
to  be  born  a  bastard,  and  it  required  among 
other  things  that  he  should  pay  to  the  Over- 
seers of  the  Poor  of  the  Town  of  Schoharie, 
the  sum  of  fifty-six  cents  and  a  quarter  per 
week  for  the  support  of  the  child,  so  long  as 
it  should  be  chargeable  to  that  town.  The  dec- 
laration was  for  the  non-payment  of  the  week- 
ly allowance  prior  to  the  commencement  of 
the  suit,  but  did  not  state  the  number  of  weeks 
which  had  elapsed. 

August  6,  1845,  the  defendants  caused  to  be 
tendered  to  one  of  the  overseers  $21,  to  pay 
the  amount  due  at  the  commencement  of  the 
suit;  and  one  of  the  defendants  swears  that,  ac- 
cording to  his  belief,  the  amount  due  up  to  that 
time  did  not  exceed  $20.  The  overseer  refused 
to  receive  the  amount,  unless  the  costs  were 
636*]  also  paid,  *which  were  not  then  or  at 
any  time  offered,  the  defendants  insisting  that 
costs  were  not  recoverable.  The  affidavits  con- 
curred in  the  statement  that  the  allowance  had 
been  paid  up  to  November  12,  1844,  and  those 
read  on  behalf  of  the  overseers, stated  that  the 
amount  due  at  the  commencement  of  the  suit 
was  $20.25;  that  two  weeks  more  had  elapsed 
when  the  tender  was  made,  which  increased 
the  amount  to  $21.374;  that  Sternburg  was  in- 
solvent, and  Gallup  in  failing  circumstances; 
and  that  the  indemnity  intended  to  be  fur- 
nished by  the  bond  would  be  endangered  un- 
less a  judgment  should  be  perfected  for  the 
penalty,  so  as  to  bind  the  real  estate  of  Gallup. 

Mr.  N.  Hill.  Jr.,  for  defendants. 

Mr.  H.  Hamilton,  for  plaintiffs. 

By  the  Court,  Beards  ley.  J.  This  appli- 
cation is  founded  on  a  section  of  the  Revised 
Statutes  which  declares  that  "  When  any  suit 
upon  any  contract,  except  against  executors 
and  administrators,  is  settled  before  judgment 
and  the  sum  actually  due  and  admitted  does 
not  exceed  the  sum  which,  upon  a  recovery, 
would  entitle  the  plaintiff  to  costs,  no  costs 
shall  be  demanded  or  received;  if  the  sum  so 
due  exceeds  fifty  dollars,  and  does  not  exceed 
two  hundred  and  fifty  dollars,  no  other  or 
greater  costs  shall  be  demanded  or  received, 
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than  if  such  suit  had  been  brought  in  a  Court 
of  Common  Pleas."  2  R.  S.,  616,  sec.  -SI;  see, 
also,  sec.  22. 

Here  has  been  no  settlement  of  this  suit.  The 
parties  in  interest  differ  as  to  the  amount  which 
should  be  paid,  and  neither  the  bond  in  suitor 
the  declaration  furnishes  the  necessary  data  to 
determine  what  sum  remained  unpaid  at  the 
commencement  of  the  suit.  In  its  terms  this 
section  applies  to  suits  which  are  actually  set- 
tled between  the  parties  before  judgment;  al- 
though in  a  proper  case  the  court  will,  upon 
the  equity  of  the  statute,  compel  the  plaintiff 
to  accept  the  amount  actually  due,  and  discon- 
tinue his  cause,  and  that  with  or  without  costs, 
as  the  particular  case  mav  require.  This  was 
done  in  Wells  v.  Feeler,  *and  Howe  v.  [*637 
Goodrich,  5  Wend.,  133;  18 /d.,  560;  but  in 
these  cases  certain  sums,  as  appeared  by  the 
contracts  declared  on,  were  due;  and  not,  as 
in  this  case,  an  amount  which  is  far  from  be- 
ing reduced  to  a  certainty,  although  the  week- 
ly allowance  is  specified.  The  aggregate 
amount  which  should  be  paid  cannot  be  ascer- 
tained from  that  fact  alone.  The  number  of 
weeks  and  the  amount  already  paid  are  indis- 
pensable in  arriving  at  a  just  result.  I  think 
the  court  can  only  interfere  to  compel  a  settle- 
ment, where  by  the  terms  of  the  contract  a 
certain  sum  is  due;  and  not  where  uncertain 
damages  are  to  be  assessed,  and  that  whether 
the  uncertainty  depend  upon  the  value  of 
property  to  be  estimated,  or  a  .period  of  time, 
the  duration  of  which  is  to  be  ascertained  by 
proof  aliunde. 

This,  in  effect,  is  a  bond  for  the  performance 
of  covenants,  and  when  sued,  a  breach  of  the 
condition  must  be  assigned,  upon  which  dam- 
ages are  to  be  assessed.  If  the  plaintiffs  re- 
cover, judgment  will  be  for  the  amount  of  the 
penalty  of  the  bond,  as  in  other  actions  of 
debt,  together  with  costs  of  suit,  and  with  a 
further  judgment  that  the  plaintiffs  have  ex- 
ecution for  the  damages  as  assessed.  1  R.S.,651, 
sees.  47.  48;  2  Id.,  878,  art.  2. 

As  no  settlement  has  been  made,  and  no  cer- 
tain sum  appears  by  the  bond  to  be  due,  I 
think  the  case  is  not  within  the  words  or  the 
equity  of  the  statute.  How  shall  the  court  in 
this  case  ascertain  what  amount  was  payable 
and  remained  unpaid  when  the  suit  was  insti- 
tuted? Where  the  contract  declared  on  fur- 
nishes the  necessary  data  for  that  purpose,  so 
that  the  amount  may  be  found  by  mere  com- 
putation, the  case  is  free  from  difficulty,  and 
i  reference  to  the  clerk  would  be  proper.  But 
n  this  case  the  bond  refers  to  an  order,  which 
must  be  proved  and  its  requirements  ascer- 
tained. That  fixes  the  weekly  allowance  which 
the  defendants  are  to  pay;  and  in  this  respect 
.he  case  is  certain.  But  that  is  not  enough. 
The  number  of  weeks  and  the  amount  of  pay- 
ments already  made,  if  any,  must  be  ascer- 
ained  before  a  correct  result  can  be  deduced, 
[f  the  case  were  sent  to  the  clerk  to  report  the 
amount  due,  he  would  necessarily  be  com- 
plied to  take  testimony  on  these  disputable 
>oints.  It  is,  therefore,  in  my  opinion,  not 
vithin  the  statute.  That  can  apply  only  where 
*the  contract  shows  what  sum  is  due.  [*6JI8 
and  which  is  reduced  to  certainty  by  the  terms 
of  the  contract,  or  may  be  by  a  mere  calcula- 
ion  founded  on  what  is  therein  expressed. 
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The  cases  in  Wendell,  which  have  been  re- 
ferred to,  should  have  been  prosecuted  in  the 
justice's  court,  under  2  R.  S.,  225,  sec.  3.  So 
this  court  there  held.  But  an  action  could 
not  have  been  brought  on  this  bond  in  the  jus- 
tice's court.  It  is  a  bond  to  the  people,  id., 
sec.  4,  and  is  not  conditioned  for  the  payment 
of  money  only,  and  that  a  sum  not  exceeding 
$50.  Covenant,  therefore,  would  not  lie  upon 
it  in  the  justice's  court.  Id.,  sec.  3. 

This  is  not  a  case  for  a  compulsory  settle- 
ment; and,  without  looking  at  other  objections 
which  were  made,  the  motion  should  be  de- 
nied, with  costs. 

Motion  denied. 


THOMPSON  ET  AL.  e.  SMITH. 

Where  the  first  judge  is  a  party  to  the  suit,  any 
other  j  udge  of  the  C.  P.  who  was  present  at  the  trial 
may  grant  the  certificate  required  by  the  Act  of 
1836,  p.  794,  sec.  2,  to  authorize  the  bringing  of  a 
writ  of  error. 

MOTION  by  the  defendant  in  error  to  quash 
a  writ  of  error. 

The  cause  originated  in  a  justice's  court,  but 
was  removed  to  the  C.  P.  of  Franklin  Co.  by 
appeal,  where  Smith  had  judgment  in  his 
favor.  Smith  was  first  judge  of  that  county. 
A  certificate  was  granted  by  one  of  the  asso- 
ciate judges,  who  was  present  at  the  trial,  un- 
der the  Act  of  1836,  p.  794,  stating  that  in  his 
opinion  it  was  a  proper  case  to  be  carried  to 
the  Supreme  Court.  Upon  this  a  writ  of  error 
was  sued  out,  and  this  motion  is  made  on  the 
ground  that  where  the  first  judge  was  not  ab- 
sent from  the  county,  he  alone  could  make  the 
requisite  certificate. 

639*]    *Mr.  S.  H.  Hammond,  for  defend- 
ant in  error. 

Mr.  P.  Gansevoort,  for  plaintiffs  in  error. 

Beardsley,  J.,  denied  the  motion,  holding 
that  for  the  purpose  of  this  question,  there  was 
no  first  judge  of  the  county;  the  individual 
who  filled  that  office  being  a  party  to  the  suit, 
and,  therefore,  wholly  incompetent  to  act  as 
judge  in  the  case. (a) 

Motion  denied. 

(a)  The  language  of  the  statute  is :  "The  first 
judge  of  such  Court  of  Common  Pleas,  or  if  there 
be  no  first  judge,  or  he  shall  be  absent  from  his 
county,  then  any  other  judge  of  such  court  who 
was  present  at  the  trial  or  hearing  of  such  cause, 
may,  in  his  discretion,  on  application  of  either  party 
aggrieved  by  such  judgment,  at  any  time  within 
thirty  days  after  the  record  of  judgment  shall  have 
been  filed,  grant  a  certificate,"  etc. 


JERMAIN  n.  BOOTH. 

Treble  Damages  for  Trespass — Costs. 

In  an  action  of  trespass  on  lands  brought  pursu- 
ant to  the  statute  giving  treble  damages,  the  plaint- 
iff is  entitled  to  full  costs,  though  the  damages 
when  trebled  are  less  than  $50,  and  the  title  was  not 
in  issue  and  did  not  come  in  question. 

Citations— 2  R.  8.,  302,  338,  613.  sec.  3;  25  Wend., 
420. 

R.  F.  M.  Haight,  for  defendant,  moved 
to  set  aside  the  judgment  and  execution 
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in  this  cause,  on  the  ground  that  full  costs 
were  taxed  and  inserted  in  the  record  in  a  case 
in  which,  as  he  maintained,  the  plaintiff  was 
not  entitled  to  recover  costs.  The  action  was 
trespass  for  taking  and  carrying  off  wood  from 
the  plaintiff's  land,  the  count  claiming  treble 
damages  and  referring  to  the  statute  concern- 
ing "trespass  on  lands."  2  R.  S.,  338,  sec.  1. 
The  defendant  pleaded  a  license,  upon  which 
the  plaintiff  took  issue.  Verdict  for  the  plaint- 
iff $7,  which  by  stipulation  was  trebled,  and 
for  these  treble  damages  with  full  costs  taxed 
at  $101.77,  judgment  was  perfected.  The 
plaintiff's  attorney  produced  to  the  taxing  of- 
ficer the  certificate  required  by  2  R.  S.,  653, 
sec.  8. 

*Mr.  Haight  said  that  costs  were  P64O 
claimed  under  the  provision  in  2  R.  S. ,  613, 
sec.  3,  sub.  1,  by  which  costs  are  allowed  "in 
all  actions  relating  to  real  estate  enumerated 
in  the  fifth  chapter  of  [thatlAct."  This  chap- 
ter, which  commences  at  2  R.  S.,  302,  relates, 
in  its  different  titles,  to  ejectment,  proceed- 
ings to  determine  claims  to  real  estate,  parti- 
tion, nuisance,  waste,  and  (title  6)  to  trespass 
on  lands,  upon  which  this  action  was  brought. 
The  defendant  insists  that  costs  are  only  given 
in  such  of  these  actions  or  proceedings  as  con- 
template the  recovery  of  real  estate,  or  of  the 
possession  of  such  estate,  and  not  to  those 
which  authorize  the  recovery  of  damages  only. 
The  reviser's  note  to  the  subdivision  in  ques- 
tion,.3  R.  S.,  795,  countenances  this  position. 
It  is  there  said  to  be  an  extension  of  a  former 
Act  "so  as  to  give  costs  in  actions  where  no 
damages  can  be  recovered  and  to  forcible  en- 
tries." He  also  cited  Chandler  v.  Duane,  10 
Wend.,  563,  and  Wickham  v.  Seely,  18  Id.,  649. 
This  action  might  have  been  brought  before  a 
justice  of  the  peace. 

Mr.  C.  Stevens,  for  plaintiffs,  cited  New- 
comb  v.  Butterfield,  8  Johns.,  342;  Mooers  v. 
Allen,  2  Wend.,  247;  HubbeU  v.  Rochester,  8 
Cow.,  115;  King  v.  Havens,  25  Wend.,  420. 

By  the  Court,  Beardsley.  J.  This  was  an 
action  '  'relating  to  real  estate  enumerated  in  the 
fifth  chapter  of"  the  "Act  Concerning  Suits 
and  Ministers  of  Justice,  and  Proceedings  in 
Civil  Cases."  2  R.  S.,  613,  sec.  3;  Id.,  pp.  338, 
302.  It  is  a  penal  action  given  by,  and  found- 
ed on,  the  sixth  title  of  the  chapter  referred  to. 
Id. ,  338.  It  is  given  to  the  owner  of  the  real 
estate  on  which  the  trespass  is  committed,  and 
to  him  alone,  and  is,  therefore,  not  unaptly 
designated  as  an  action  relating  to  real  estate. 
In  all  actions  of  that  description  enumerated 
in  said  fifth  chapter,  costs  are  given  without 
regard  to  the  amount  of  the  recovery.  Sec.  3 
above.  In  cases  of  this  description  the  right 
to  costs  depends  on  the  nature  of  the  action, 
not  on  the  point  in  issue  by  the  pleadings,  or 
the  amount  of  the  recovery. 

In  the  present  case  the  damages  were  trebled 
by  the  assent  and  agreement  of  the  respective 
parties.  The  stipulation  to  *treble  the  [*64 1 
damages  was  well  enough,  but  the  law  would 
have  done  the  same  thing  without  a  stipula- 
tion. King  v.  Havens,  25  Wend.,  420.  As  the 
plaintiff  was  entitled  to  costs,  the  motion  must 
be  denied,  with  costs. 

Motion  denied. 

Cited  in— 7  How.  Pr.,  56. 

DENIO  1. 
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CAMP  «.  McCORMICK. 

Motion  to  Require  Sheriff  to  Pay  over  Money 
Collected  on  Execution —  When  Denied — Goods 
of  Tenant  Taken  in  Execution — Notice  by 
Landlord. 

An  application  by  the  plaintiff  for  an  order  to 
compel  a  sheriff  to  pay  over  money  levied  on  exe- 
cution will  be  denied,  and  the  plaintiff  left  to  his 
action,  where  the  sheriff  seta  up  a  defense,  the  evi- 
dence respecting1  which  is  contradictory. 

Where  the  goods  of  M.  were  taken  in  execution, 
and  a  notice  given  by  a  landlord  to  the  sheriff,  with 
a  view  to  obtain  payment  of  rent,  stated,  among 
other  thi  ngrs,  that  a  certain  sum  was  due  from  M.  as 
rent  for  the  use  and  occupation  of  certain  premises 
which  were  described,  then  occupied  by  M.:  held, 
that  the  notice  was  defective,  for  not  showing:  that 
the  rent  was  due  from  M.  as  tenant.  See  n.  a. 

Citations-1  R.  S.,  748,  sees.  12-17 ;  2  Hill.  380 ;  4 
Hill,  604 ;  5  Hill,  562. 

MOTION  on  behalf  of  the  plaintiff  that  the 
sheriff  of  Tioga  pay  over  to  him  money 
levied  upon  executions.  An  alias  and  a  pluries 
execution  had  been  successively  issued  in  this 
cause,  upon  each  of  which  personal  property 
had  been  sold,  upon  the  first  to  the  amount  of 
$65.37,  and  on  the  other  to  $69.25.  The  pro- 
ceeds of  the  sale  on  the  first  execution  were 
paid  by  the  sheriff  to  one  Halsey,  who  as  land- 
lord had  given  notice  claiming  rent  to  be  due 
him  from  the  defendant  for  the  premises  upon 
which  the  property  was  taken.  It  appeared 
that  the  rent  claimed  had  not  fallen  due  at  the 
time  of  the  levy,  though  it  became  due  before 
the  sale;  but  the  sheriff,  in  his  affidavit,  stated 
that  the  plaintiff's  attorney,  after  the  sale,  told 
him  he  was  satisfied  that  the  plaintiff  could 
not  hold  the  money,  and  assented  to  his  paying 
it  over  to  Halsey,  and  actually  drew  his  return 
upon  the  execution,  which  return  states  that 
the  money  belonged  to  Halsey.  The  attorney 
denied  giving  any  directions  to  the  effect  stated, 
and  declared  that  he  only  told  the  sheriff  that 
he  must  make  his  return  according  to  the  fact, 
and  that  he  had  no  authority  to  yield  the 
plaintiff's  claim  in  favor  of  Halsey. 
64-2*]  *Prior  to  the  sale  on  the  second  exe- 
cution, Halsey  gave  the  sheriff  another  notice, 
dulv  sworn  to,  as  follows: 

""The  sheriff  of  the  County  of  Tioga  is  re- 
quired to  take  notice  that  the  sum  of  forty  dol- 
lars is  now  duo  to  me  by  Henry  McCormick 
for,  and  the  same  is  claimed  as,  rent  for  the 
use  and  occupation  of  certain  premises  situate 
in  the  Town  of  Owego,  on  lot  number  fourteen 
of  Cox's  patent,  and  now  occupied  by  Henry 
McCormick,  and  such  rent  accrued  during  the 
space  of  six  months,  to  wit:  from  the  first  day 
of  April  last  to  the  first  day  of  October  last, 
and  this  notice  is  accompanied  by  the  subjoined 
affidavit  of  the  truth  thereof.  Dated  Ithaca, 
Dec..  1844.  ROBERT  HALSEY." 

The  property  last  levied  on  was  on  the  prem- 
ises leased  by  Halsey  tq  the  defendant;  and 
the  sheHff  stated  In  his  affidavit  that  he  was 
ready  to  pay  over  such  part  of  the  proceeds  of 
the  last  safe  as  he  had  received,  to  the  party 
entitled  to  it.  but  that  the  greater  part  of  it  re- 
mained unpaid  upon  bids  made  on  behalf  of 
the  plaintiff. 

Mr.  J.  A.  Collier,  for  plaintiff. 

Mr.  M.  T.  Reynolds,  contra. 

By  the  Court,  Beard sley,  J.  The  first 
levy  was  made  on  the  eighth  of  August,  at 
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which  time  it  is  not  pretended  any  rent  was 
due  to  Halsey.  A  landlord  can  only  claim  in 
this  form  such  rent  as  was  due  at  the  time  of 
the  levy.  1  R.  S.,  746,  sec.  12;  Theriat  v.  Hart, 
2  Hill,  380.  The  notice  claiming  the  proceeds 
of  the  property  levied  on,  shows  that  the  rent 
fell  due  subsequently  to  the  levy  and,  there- 
fore, fails  to  establish  a  right  to  these  proceeds. 
That  money  should  have  been  applied  on  the 
execution,  unless  it  was  paid  on  the  claim  in- 
terposed by  Halsey.by  the  consent  of  the  plaint- 
iff's attorney.  The  fact  of  such  consent  is  in 
doubt  upon  these  affidavits,  but  as  the  sheriff 
sets  up  that  the  money  was  so  paid  by  him, 
with  the  assent  of  the  plaintiff's  attorney,  the 
truth  of  the  statement  will  be  best  *as-  [*643 
certained  by  the  verdict  of  a  jury.  The  mo- 
tion, so  far  as  respects  the  amount  made  by  the 
first  levy  and  sale,  should,  therefore,  be  denied, 
as  the  case  is  a  proper  one  to  be  determined  in 
an  action  against  the  sheriff  for  the  money. 

The  right  to  the  money  made  on  the  pluries 
execution  rests  on  the  sufficiency  of  the  notice 
by  Halsey.  It  was  served  in  due  time,  for  it 
preceded'the  sale  by  the  sheriff.  1  R.  S.,  746, 
sec.  12.  It  states  that  the  rent  accrued  during 
the  space  of  six  months  from  the  first  day  of 
April  to  the  first  day  of  October,  and  which,  I 
think,  must  be  understood  as  alleging  that  the 
rent  was  payable  on  the  last  mentioned  day. 
This  was  before  the  levy,  and  so  far  the  notice 
was  well  enough.  But  it  does  not  show  that 
the  amount  claimed  as  rent  was  due  from  the 
defendant  as  tenant.  The  landlord,  by  his  no- 
tice, must  make  a  case  which  gives  him  a  pref- 
erence over  the  execution  creditor;  but  that 
preference  exists  only  where  the  execution  is 
against  the  tenant  from  whom  the  rent  is  due. 
1  R.  S.,  746,  sees.  12-17;  Miliardv.  Robinson,  4 
Hill,  604;  Olcott  v.  Frazier,  5  Id.,  562.  This 
notice  states  that  the  rent  was  due  for  the  use 
and  occupation  of  the  premises  during  a  cer- 
tain period,  and  although  it  asserts  that  the  de- 
fendant was  in  the  occupation  of  the  premises 
at  the  date  of  the  notice,  it  does  not  show  that 
he  so  occupied  during  the  term  for  which  the 
rent  was  payable.  The  notice,  therefore,  nei- 
ther alleges  in  terms  that  the  rent  was  due 
from  the  defendant  as  tenant,  nor  that  he  pos- 
sessed the  demised  premises  during  the  period 
for  which  the  rent  was  demanded,  and  from 
which  the  fact  that  he  was  tenant  might,  per- 
haps, be  inferred.  This  notice  may  be  true 
and  still  the  defendant  may  not  have  been  ten- 
ant of  the  premises,  and  as  such  bound  to  pay 
the  rent.  The  land  may  have  been  demised  to 
another  person  for  whom  the  defendant  had 
expressly  agreed  to  pay  the  rent  to  the  land- 
lord. The  statute  has  no  application  to  such 
a  case.  The  notice  must  be  from  the  landlord 
and  must  show  that  he  was  landlord;  that  the 
defendant  was  his  tenant,  and  the  money  due 
from  him  as  such,  for  the  rent  of  the  demised 
premises,  and  that  it  was  payable  before  levy 
made.  W  ithout  examining  other  objections  to 
this  notice,  which  were  made,  it  is  enough 
to  *say  that  it  does  not  show  that  the  [*«44 
money  was  due  from  the  defendant  as  tenant. 
The  plaintiff  was,  therefore,  entitled  to  the 
money  arising  from  the  second  sale;  but  as  it 
may  be  necessary  to  bring  an  action  for  the 
amount  made  by  the  first  sale,  the  whole  mat- 
ter can  well  be  disposed  of  in  that  form.  The 
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motion  willbe  denied  without  costs,  and  with- 
out prejudice  to  an  action.(a) 
Ordered  accordingly. 
Cited  in— 9  How.  Pr.,  460. 

(a)  This  case  advances  a  step  beyond  those  already 
determined  which  are  referred  to  in  the  opinion  of 
the  court.  In  Millard  v.  Robinson,  4  Hill,  604,  it  was 
not  stated  in  the  notice  from  whom  the  rent  was 
due.though  it  was  said  that  at  the  time  of  Riving  the 
notice  the  premises  were  in  the  occupation  of  the 
defendant  In  the  execution.  In  Olcott  v.  Frazier,  5 
Id.,  562,  though  the  rent  was  claimed  to  be  due  from 
the  defendant,  it  was  not  stated  who  was  in  the  oc- 
cupation of  the  premises.  In  the  case  now  reported 
both  of  the  allegations  referred  to  appear  in  the  no- 
tice, but  it  is  not  alleged  that  the  defendant  was 
tenant  of  the  party  claiming  the  rent,  or  that  he  oc- 
cupied the  premises  during  the  time  for  which  the 
rent  accrued. 


Ex  PARTE  KOON  ET  AL.,  Executors  of  KOON. 

Mandamus  to  Lower  Court —  When  Refused. 

A  mandamus  will  not  lie  to  compel  a  judicial  tri- 
bunal to  set  aside  a  decision  which  it  has  made. 

Where  a  Court  of  C.  P.  by  rule  authorized  a  de- 
fendant to  enter  judgment  nunc  pro  tune,  where 
the  plaintiff  had  died  after  a  report  of  referees  made 
In  a  case  where  this  court  would  have  denied  the 
application  for  such  rule  on  account  of  the  delay  in 
making  it;  held,  nevertheless,  that  a  mandamus 
would  not  be  granted  to  compel  the  C.  P.  to  vacate 
the  rule. 

If  the  C.  P.  had  authority  to  order  the  rule,  a 
mandamus  will  not  lie  to  control  its  discretion ;  if  it 
had  no  authority,  the  remedy  of  the  party  ag- 
grieved is  by  writ  of  error. 

Citations— 20  Wend.,  658.  663 ;  21  Wend.,  20 ;  18 
Pick.,  443. 

MOTION  for  a  mandamus  to  compel  the 
judges  of  the  Court  of  C.  P.  of  the  Coun- 
ty of  Rensselaer  to  vacate  a  rule.  A  suit  was 
pending  in  the  C.  P.  in  favor  of  Koon  against 
Hutchinson.  upon  appeal  by  the  defendant 
from  a  judgment  recovered  by  the  plaintiff  be- 
fore a  justice  of  the  peace.  The  cause  was 
heard  before  referees,  who  reported  for  the 
plaintiff,  but  for  a  sum  less  by  more  than  $10 
645*]  than  the  amount  recovered  before  *the 
justice.  The  referees  offered  the  report  to  the 
plaintiff's  attorney,  who  declined  to  receive  it, 
and  about  thirteen  months  afterwards  the 
plaintiff  died.  The  Court  of  C.  P.  on  the  ap- 
plication of  the  defendant,  granted  a  rule  to 
the  effect  that  the  representatives  of  the  de- 
ceased plaintiff  might  file  a  record  and  per- 
fect judgment  on  the  report,  and  upon  their 
default  therein  that  the  defendant  might  with- 
in two  terms  after  the  plaintiff's  death  perfect 
such  judgment,  nunc  pro  tune.  This  was  grant- 
ed in  June,  1845,  the  plaintiff  having  died  in 
September,  1843.  The  motion  is  made  on  be- 
half of  the  executors  of  Koon,  the  deceased 
plaintiff,  for  a  mandamus  to  compel  the  C.  P. 
to  discharge  the  rule. 

Mr.  J.  Pierson,  for  executors. 

Mr.  W.  W.  Seymour,  contra. 

By  the  Court,  Beardsley,  J.  The  plaintiff 
in  the  Court  of  C.  P.  lived  more  than  a  year 
after  the  report  of  the  referees  was  signed  and 
ready  for  delivery,  but  during  that  time  no 
step  was  taken  by  the  defendant;  nor  did  he 
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Not  in  matters  of  Discretion.  See,  Hull  v.  Supervi- 
sors, 19  Johns.,  259,  note. 
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move  at  all  in  the  case  until  almost  two  years 
had  elapsed  from  the  time  of  the  death  of  the 
plaintiff.  After  such  great  delay  for  which  no 
excuse  appears,  this  court  would  have  denied 
the  application  made  in  the  Court  of  C.  P.,  as 
altogether  out  of  time,  and  that  without  look- 
ing at  the  question  of  power  to  aid  the  party 
applying,  or  entering  at  all  into  the  merits  of 
the  particular  application. 

But  we  disclaim  all  right  to  control  the  de- 
cision of  the  Court  of  C.  P.,  in  a  case  like  this 
by  a  writ  of  mandamus.  If  that  court  has  au- 
thority, at  this  late  day,  to  perfect  a  judgment 
as  the  rule  assumes,  it  will  do  so  according  to 
its  own  rules  and  practice,  and  its  own  sense 
of  propriety  and  justice;  and  if  on  the  other 
hand,  it  has  no  such  power,  the  aggrieved  par- 
ty will  be  entitled  to  redress  by  writ  of  error 
or  other  appropriate  remedy.  That  court  has 
passed  upon  the  question  before  it.  and  the  re- 
sult of  which  complaint  is  now  made,  is  a  ju- 
dicial determination.  *If  that  is  er-  [*64G 
roneous  it  is  a  judicial  error,  which  cannot  be 
corrected  by  writ  of  mandamus.  The  writ  is 
appropriate  to  compel  subordinate  courts  to 
proceed  and  determine  cases  pending  before 
them.  It  also  lies  to  correct  many  errors  of 
ministerial  officers,  and  even  those  of  courts, 
when  in  the  exercise  of  mere  ministerial  func- 
tions. But  in  no  case  does  it  lie  to  compel  a 
judicial  tribunal  to  render  any  particular  judg- 
ment, or  to  set  aside  a  decision  already  made. 
People  v.  Judges  of  Dutches*  C.  P.,  20  Wend., 
658,  and  cases  referred  to;  see,  also,  People  v. 
Superior  Court  of  N.  T.,  Id.,  663;  People  v. 
Judges  of  Oneida  C.  P.,  21  Id.,  20;  Morse,  peti- 
tioner, etc.,  18  Pick.,  443  (a) 

This  is  the  settled  doctrine  of  the  court,  and 
we  entertain  no  doubt  is  in  accordance  with 
the  law  of  the  land.  Without,  therefore,  in- 
quiring whether  the  Court  of  C.  P.  did  or  did 
not  transcend  its  rightful  authority,  or  err  in 
its  exercise,  in  granting  the  rule  complained 
of,  the  motion  for  a  mandamus  must  be  denied 
but  without  costs.(J) 

(a)  The  People  v.  Tracy,  ante,  p.  617. 

(b)  In  another  case  decided  at  this  term,  Ex  parte 
Jacobs,  the  application  was  to  compel  the  judges 
of  the  C.  P.  of  Delaware  to  vacate  a  rule  setting- 
aside  an  execution  issued  by  a  justice  of  the  peace 
upon  a  judgment  rendered  before  him  and  docket- 
ed in  the  County  Clerk's  office.  The  C.  P.  had  made 
such  an  order  on  the  motion  of  the  defendant,  de- 
riving their  authority  from  2  R.  S.,  246,  sees.  116, 117, 
where  the  power  is  given  to  make  such  upon  the 
application  of  a  creditor  complaining  that  the  judg- 
ment is  fraudulent.    Beardsley,  J.,  denied  the  mo- 
tion, saying :  "  The  C.  P.  have  acted  and  decided, 
and  whether  right  or  wrong  will  not  be  determined 
on  an  application  for  a  mandamus.  If  the  court  had 
no  jurisdiction,  the  order  is  void.    If  it  had,  it  is 
strictly  a  judicial  decision." 


*THE  PEOPLE,  ex  rel  ENGS,    [*647 

t>. 

THE  BOARD  OP  EDUCATION  OF  THE 
CITY  OF  NEW  YORK. 

School  Commissioner  of  New  York —  Who  Eligi- 
ble— Removal. 

No  one  can  be  chosen  to  the  office  of  School  Com- 
missioner of  the  City  of  N.  Y.,  who  is  not  at  the 
time  a  resident  of  the  ward  for  which  he  is  chosen. 
Per  Beardsley,  J. 

DENIO  1 
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A  removal  by  such  commissioner  from  the  ward 
for  which  he  was  chosen  vacates  his  office. 

Citations— 1  R.  S.,  122,  sec.  34 ;  126.  sec.  1 ;  339,  sec. 
1 :  340,  sec.  3;  345,  sec.  11;  347,isec.  31 :  348,  sees.  34, 
36 ;  Laws,  1842,  p.  184,  sec.  1 ;  Laws,  1843,  p.  290,  sec. 
1 :  Laws,  1844,  p.  490,  sees.  1.  2;  1  R.  S.,  p.  470-488; 
arts.  3-6,  sees.  3,  4,  p.  503,  sec.  48. 

AN  alternative  mandamus  had  been  served 
on  the  defendants  commanding  them  to 
allow  the  relator,  one  of  the  School  Commis- 
sioners of  the  City  of  N.  Y.,  to  act  as  a  mem- 
ber of  the  Board  of  Education,  and  to  partic- 
ipate in  their  proceedings, or  to  show  cause,  etc. 

The  defendants  now  filed  a  return,  alleging 
that  the  relator  had  vacated  his  seat  as  a  mem- 
ber of  the  Board,  by  removing  from  the  14th 
ward  of  the  city,  for  which  ward  it  is  ad- 
mitted he  was  chosen  a  School  Commissioner, 
at  the  election  in  June,  1844.  It  states  that  he 
was  a  resident  of  that  ward  when  he  was  so 
chosen,  but  that  May  1, 1845,  he  removed  there- 
from, and  that  on  the  ground  of  such  removal 
the  Board  excluded  him  from  membership  and 
refused  to  permit  him  to  act  with  them,  in 
June,  1845. 

The  relator  demurred,  orally,  to  the  return. 
Joinder. 

Mr.  Dillon,  for  the  relator,  referred  to  the 
Act  under  which  the  school  system  in  the 
City  of  N.  Y.  was  organized,  L.  1842,  p.  184, 
and  to  the  subsequent  Act  of  1844,  Sess.  L.  p. 
490,  modifying  these  provisions.  Section  48 
of  the  last  mentioned  Act  is  the  only  provision 
made  for  vacancies.  It  declares  that  certain 
acts  and  omissions  shall  create  a  vacancy,  but 
does  not  specify  removal  as  one  of  them.  The 
section  referred  to,  being  the  system  in  respect 
to  vacancies  which  the  Legislature  has  seen 
fit  to  provide,  it  is  not  in  the  power  of  the 
Board  or  the  courts  to  add  to  the  causes  which 
shall  operate  as  a  disqualification  and  create  a 
648*1  vacancy.  The  provisions  of  the  *Re- 
vised  Statutes  are  not  applicable.  If  the  re- 
moval of  the  relator  vacated  the  office,  it  must 
remain  vacant,  for  there  is  no  method  pro- 
vided for  filling  it.  The  provision  made  for 
supplying  vacancies  in  town  offices  cannot  be 
made  applicable  to  the  City  of  N.  Y.  1  R.  S., 
347,  sec.  31,  et  seg.  But  if  the  provisions  of 
former  laws  would  otherwise  be  applicable, 
the  section  cited  from  the  Act  of  1844  covers 
the  whole  subject  of  vacancies,  and  impliedly 
repeals  all  sucVprior  provisions.  8  Mass.,  326; 
12  Id.,  545;  9  Wend.,  308;  1  Pick.,  43  ;  Id., 
154;  9  Id.,  97. 

Mr.  Mason,  for  defendants.  The  Act  of 
1844  on  the  subject  of  Common  Schools  in  N. 
Y.,  does  not  repeal  the  Act  of  1842,  except  so 
far  as  the  former  is  inconsistent  with  the  lat- 
ter. Section  3  of  the  last  mentioned  Act,  de- 
clares that  each  ward  shall  be  considered  as 
a  town,  for  all  the  purposes  of  the  Act,  and 
the  subsequent  section  in  terms  render  certain 
provisions  of  the  Revised  Statutes  applicable 
to  the  City  of  N.  Y.  The  general  object  of 
the  Act  of  1842  is  to  extend  the  school  system 
prevailing  in  other  parts  of  the  State  to  the 
City  of  N.  Y.  But  ft  contains  in  itself  no  pro- 
visions respecting  vacancies,  and  yet  it  must 
have  been  foreseen  that  deaths  and  other 
causes  creating  vacancies  would  occur,  and 
this  raises  a  strong  inference  that  other  pro- 
visions of  law  defining  what  should  constitute 
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vacancies  were  considered  applicable,  though 
there  was  an  omission  to  provide  for  supply- 
ing such  vacancies.  The  48th  section  of  the 
Act  of  1844,  only  provides  for  the  supplying 
of  certain  vacancies  by  the  Common  Council, 
leaving  those  not  mentioned  as  they  stood  upon 
the  existing  laws  and,  consequently,  without 
any  provision  for  their  supply. 

These  ward  commissioners  occupy  the  same 
relation  to  the  school  system  which  town  com- 
missioners do,  and  the  same  legal  incidents 
apply  to  them  so  far  as  the  circumstances  will 
admit.  The  counsel  then  referred  to  various 
provisions  of  the  Revised  Statutes,  and  the 
Acts  amending  the  same,  which  are  also  cited 
in  the  opinion  of  the  court,  to  show  that  the 
office  of  School  Commissioner  in  the  town  is 
vacated  by  removal  from  the  town. 

*By  the  Court,  Beardsley.  J.     No  [*649 

person  is  eligible  to  a  town  office  but  an  elect- 
or of  the  town  for  which  he  is  chosen.  1  R.S., 
345,  sec.  11.  And  no  one  can  be  an  elector 
who  is  not  at  the  same  time  a  resident  of  the 
town.  Id.,  339,  sec.  1;  Id.,  126.  sec.  1.  Town 
offices  are  local,  and  if  the  incumbent  of  such 
an  office  ceases  to  be  an  inhabitant  of  the  town 
his  office  is  thereby  vacated.  Id.,  122.  sec.  84. 
If  a  vacancy  occurs  in  the  office  of  supervisor, 
assessor,  commissioner  of  highways  or  over- 
seer of  the  poor,  it  is  to  be  filled  by  the  elect- 
ors of  the  town  at  a  special  meeting  called  for 
that  purpose.  Id.,  348.  sec.  34.  But  vacancies 
in  all  other  town  offices,  which  includes  the 
office  of  Commissioner  of  Common  Schools, 
Id.,  340,  sec.  3,  may  be  supplied  by  the  justices 
of  the  peace  of  the  town.  Id.,  348,  sec.  36; 
Id.,  847,  sec.  81. 

But  although  removal  from  a  town  vacates 
a  town  office,  it  does  not  follow  that  the  same 
rule  holds  as  to  the  office  of  School  Commis- 
sioner for  the  several  wards  of  the  City  of  N. 
Y.  That  question  depends  upon  the  provis- 
ions of  the  statutes  applicable  to  this  particu- 
lar subject. 

In  1842,  an  Act  was  passed  "To  Extend  to 
the  City  and  County  of  N.  Y. ,  the  Provisions 
of  the  General  Act  in  Relation  to  Common 
Schools."  Laws,  1843,  p.  184.  This  Act,  al- 
though very  imperfect  in  its  details,  lies  at  the 
foundation  of  the  system  of  common  schools 
since  established  in  that  city.  It  provides  for 
the  election  in  each  ward  or  two  Commission- 
ers of  Schools,  to  be  chosen  annually,  "by  the 
persons  qualified  to  vote  for  charter  officers  in 
the  said  wards,"  and  which  commissioners,  in 
addition  to  the  ordinary  duties  of  their  office, 
are  to  constitute  the  Board  of  Education  for 
the  City  of  N.  Y.  Sec.  1.  See,  also,  L.  of 
1848,  p.  290,  sec.  1.  and  Laws,  1844.  p.  490. 
sees.  1,  2.  These  sections  show  who  were  to 
be  electors  of  the  ward  commissioners;  but 
neither  of  the  Acts  referred  to  declares  in 
terms  what  qualifications  are  required  to  ren- 
der a  person  eligible  to  the  office  of  commis- 
sioner. The  Act  of  1842.  however,  doe«  pro- 
vide, and  this  provision  has  not  been  repealed 
or  modified,  that  "For  all  the  purposes  of  this 
Act,  each  of  the  several  wards  into  which  the 
said  City  and  County  of  N.  Y.  now  is  or  may 
be  hereafter  divided,  shall  be  considered  as  a 
separate  *town;  "  and  certain  parts  of  [*OrtO 
the  Revised  Statutes  which  relate  to  common 
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schools,  1  R.  S.,  470-488,  arts.  3-6.  were  de- 
clared to  be  applicable  to  the  several  wards  of 
said  city  and  county,  "  so  far  as  the  same  are 
consistent  with  this  Act."  Sees.  8,  4. 

For  all  the  purposes  of  said  Act,  each  ward 
was,  therefore,  to  be  considered  as  a  town. 
One  of  these  purposes  was  the  choice  of  Com- 
missioners of  Common  Schools;  and  in  a  town 
no  one  is  eligible  to  that  office  but  an  elector 
and  resident  of  the  town.  This  principle  is 
made  applicable  to  the  office  of  ward  commis- 
sioner, so  that  no  one  can  be  chosen  to  that 
office  who  is  not  at  the  time  a  resident  of  the 
ward.  A  change  of  residence,  we  have  seen, 
vacates  the  office  of  town  commissioner,  and 
as  the  wards,  for  all  the  purposes  of  said  Act, 
are  to  be  considered  as  towns,  the  office  of 
ward  commissioner  is  vacated  by  a  removal 
from  the  ward.  But  the  general  statute  on  this 
subject  applies  to  such  a  case.  It  declares  that 
every  local  office  shall  become  vacant  by  the 
incumbent  ceasing  to  be  an  inhabitant  "of  the 
district,  county,  town  or  city  for  which  "  he 
was  chosen.  IRS.,  122,  sec.  34.  It  is  true 
this  section  does  not  use  the  word  "  ward,"  to 
designate  a  locality  for  which  the  officer  may 
have  been  chosen,  but  it  has  the  word  "town," 
which  for  this  purpose  may  well  be  taken  to 
indicate  a  ward  of  the  City  of  N.  Y.  This  sec- 
tion in  words,  applies  to  "  every  office,"  and  it 
is  manifest  that  it  was  designed  to  be  without 
a  single  exception  in  the  State. 

The  chief  powers  of  these  School  Commis- 
missioners  are  to  be  exercised  in  their  respect- 
ive wards,  although  very  important  duties  de- 
volve upon  them  as  members  of  the  Board  of 
Education.  In  general  their  proper  duties  as 
commissioners  are  very  similar  to  those  of 
town  commissioners;  yet  they  are  variously 
modified  by  the  several  Acts  before  referred  to. 
These  duties  require  an  intimate  knowledge  of 
the  wants  of  the  ward,  and  a  devotion  to  its 
interests  which  is  hardly  to  be  looked  for  from 
one  who  is  not  a  resident  within  its  limits.  I 
will  not  say  that  the  reasons  for  requiring  such 
residence  are  as  cogent  when  applied  to  a  ward 
of  the  City  of  N.  Y.,  as  to  a  country  town;  yet 
the  difference,  if  any  exists,  is  too  slight  to 
65 1*]  rest  a  solid  distinction  *upon.  ft  does 
not  appear  to  what  place  the  relator  has  re- 
moved. He  may,  and  I  think  it  was  said  on 
the  argument,  he  did  reside  in  another  ward 
of  the  city.  But  if  that  does  not  vacate  his 
office,  I  do  not  see  that  moving  to  another 
county,  or  even  leaving  the  State,  would  pro- 
duce that  result. 

The  Act  of  1844,  p.  503,  sec.  48,  provides  for 
filling  vacancies  in  the  office  of  ward  commis- 
sioners of  schools,  when  occasioned  by  death, 
resignation,  neglect  or  refusal  to  qualify  or 
give  the  prescribed  security.  Upon  this  it  is 
argued  that  no  vacancy  can  occur  in  this  of- 
fice but  such  as  is  referred  to  in  this  section  ; 
and  as  removal  is  not  named  in  the  section  as 
creating  a  vacancy,  it  cannot  have  that  effect. 
1  by  no  means  think  this  conclusion  must  fol- 
low from  that  enactment.  The  section  seems 
not  to  have  been  drawn  with  a  view  to  declare 
what  particular  causes  should  work  a  vacancy 
in  the  office.  Nor  was  that  necessary,  for  these 
were  to  be  found  in  the  Revised  Statutes  al- 
ready referred  to.  1  R.  S.,  122,  sec.  34.  But 
this  section  of  the  Act  of  1844  was  intended  to 
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provide  for  filling  the  office  when  vacant,  and 
such  vacancies  as  most  frequently  occur  are 
certainly  provided  for  by  the  enactment  as  it 
is,  although,  through  inadvertence  it  may  be 
presumed,  and  without  looking  at  the  general 
statute  applicable  to  this  and  all  other  offices, 
partial  provision  only  was  made  for  filling  va- 
cancies which  may  occur.  Instances  of  simi- 
lar legislation  are  too  frequent  to  excite  sur- 
prise, and  they  cannot,  although  incongruous 
and  awkward,  be  allowed  to  set  aside  the  plain 
words  of  a  general  statute  applicable  to  the 
particular  case  in  hand. 

I  think  the  relator  vacated  his  office  by  re- 
moving from  the  ward. 

Judgment  for  defendants. 


*HIGBIE  ET  AL.  V.  A.  COMSTOCK.  [*652 

Writ  of  Error  Coram  Nobis —  When  Awarded — 
Infant — Contract  Made  by — Fraudulent  Con- 
cealment of  Infancy — Practice. 

Although  a  writ  In  the  nature  of  a  writ  of  error 
coram  nopis  is  not  demandable  of  right  and  can  only 
be  granted  upon  cause  shown,  yet  if  error  in  fact  is 
shown  to  exist,  it  will  always  be  awarded. 

On  an  application  for  such  writ,  the  court  cannot 
look  into  the  cause  of  action  for  which  the  judg- 
ment was  rendered ;  and  where  it  was  shown  that 
the  contract  on  which  it  was  recovered  was  made  by 
the  defendant  while  an  infant  by  fraudulently  con- 
eealing  his  infancy,  and  he  now  seeks  to  reverse  it 
because  he  had  appeared  in  the  suit  by  attorney 
while  yet  an  infant :  held,  nevertheless,  that  he  was 
entitled  to  the  writ. 

If,  on  such  application  being  made  the  plaintiff 
elect  to  vacate  the  judgment,  he  will  be  permitted 
to  do  so  and  the  application  will  then  be  denied. 

An  application  to  plead  several  pleas  to  the  assign- 
ment of  errors  will  not  be  entertained  on  allowing 
the  writ- of  error,  but  must  be  made  after  error  is 
assigned. 

Citations— 20  Wend.,  627 ;  Say.,  166 ;  19  "Wend.,  620 ; 
16  Wend..  48. 

MR.  E.  Clark,  for  defendant,  moved  for  the 
allowance  of  a  writ  of  error  coram  nobis 
in  this  cause,  upon  affidavits  showing  that  the 
judgment  was  rendered  in  this  court  April  28, 
1845,  and  that  the  defendant  was  an  infant 
when  the  suit  was  commenced,  and  did  not  ar- 
rive at  the  age  of  twenty-one  until  April  26, 
1845  ;  that  he  appeared  by  attorney  and  not  by 
guardian,  and  that  his  attorney  has  not  taken 
any  step  in  the  suit  since  February,  1845. 

On1  the  part  of  the  plaintiffs  it  was  shown 
by  affidavits  that  the  suit  was  brought  for 
money  paid  to  take  up  a  bill  of  exchange 
drawn  by  the  defendant  November  4,  1843,  on 
the  plaintiffs,  for  $1,000,  at  nine  months,  pay- 
able to  the  order  of  Peter  Comstock.  The  bill 
was  dated  at  Port  Kent,  in  Essex  Co.,  where 
the  defendant  was  largely  engaged  in  the  lum- 
ber business,  the  plaintiffs  being  lumber  mer- 
chants at  Albany.  At  the  time  of  drawing  the 
draft  the  defendant  wrote  a  letter  to  the  plaint- 
iffs desiring  them  to  accept  it  for  his  accom- 
modation, promising  to  forward  lumber  to  meet 
it.  Peter  Comstock,  the  defendant's  father, 
and  then  acting  as  his  agent,  on  inquiry  by  the 
plaintiffs,  assured  them  that  his  son,  the  de- 
fendant, was  of  full  age,  in  prosperous  cir- 
cumstances, and  possessed  a  large  amount  of 
property.  Upon  this  information  the  plaintiffs 
accepted  *the  bill  which  they  were  [*653 
obliged  to  take  up  at  maturity,  the  defendant 
having  made  no  provision  for  it. 
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Mr.  S.  Stevens,  for  plaintiffs,  insisted  that 
a  writ  of  error  coram  nobis  for  an  error  in  fact 
was  not  a  writ  of  right,  but  that  the  granting 
of  it  rested  in  the  discretion  of  the  court,  and 
that  where  it  was  applied  for  to  effect  or  con- 
summate a  fraud,  it  should  be  denied;  and  cit- 
ed Smith  v.  Kingsley,  19  Wend.,  622;  Ferris 
v.  Douglass,  20  Id.,  627,  and  Ribout  v.  Wheeler, 
Sayer,  166.  He  said  that  the  proof  of  infancy 
in  this  case  was  not  satisfactory.  He  also  asked, 
in  case  the  writ  should  be  allowed  to  issue,  that 
the  plaintiffs  might  have  leave  to  plead  double 
to  the  assignment  of  errors,  and  also  if  they 
should  be  so  advised,  that  they  might  vacate 
the  judgment. 

By  the  Court,  Beardsley.  J.  The  defend- 
ant moves  for  the  allowance  of  a  writ,  in  the 
nature  of  a  writ  of  error  coram  nobis,  to  revoke 
a  judgment  rendered  against  him  by  this  court, 
for  error  in  fact,  to  wit :  that  he,  being  an  in- 
fant, appeared  and  defended  by  attorney  and 
not  by  guardian.  Such  a  writ  does  not  issue 
of  course  but  upon  sufficient  cause  shown.  In 
Ferris  v.  Douglass,  20  Wend.,  627,  Bronson, 
J.,  said  :  "The  writ  can  only  be  issued  on  mo- 
tion to  this  court,  and  cause  shown  by  affida- 
vit. It  must  appear  with  reasonable  certainty 
that  there  has  been  some  error  in  fact  before 
the  writ  will  be  allowed."  The  case  of  Ribout 
v.  Wheeler,  Sayer,  166,  is  to  the  same  effect. 
See,  also,  Smith  v.  Kingsley,  19  Wend.,  620. 
These  cases  clearly  show  that  the  writ  is  not 
demandable  of  right,  and  will  not  be  allowed 
to  issue  unless  cause  is  shown.  It  will  not  be 
allowed  where  the  object  is  to  harass  a  party 
by  needless  litigation  and  expense,  or  for  the 
mere  purpose  of  delay  ;  but  if  error  in  fact  is 
shown  to  exist  it  will  in  all  cases  be  granted. 
We  cannot,  as  I  think,  look  at  the  cause  of 
action  upon  which  the  judgment  was  recovered, 
and  if  we  find  that  the  party  who  now  asks  an 
allowance  of  the  writ  acted  with  palpable  dis- 
honesty and  bad  faith,  refuse  its  allowance  on 
that  ground.  I  find  no  authority  which  would 
654*]  justify  such  a  course,  *and  none  of 
this  character  was  referred  to  by  the  counsel 
who  opposed  this  motion.  I  am  persuaded  no 
writ  of  error  has  ever  been  refused  on  such  a 
principle. 

It  is  shown  that  this  defendant  appeared  and 
defended  by  attorney  ;  and  if  he  was  then  an 
infant  the  judgment  is  erroneous,  although  in 
fact  rendered  after  he  arrived  at  full  age. 
Camp  v.  Bennett,  16  Wend. ,  48,  and  cases  re- 
ferred to. 

The  affidavit  to  prove  the  infancy  is  very 
direct  and  positive,  and  is  certainly  sufficient 
for  the  present  purpose. 

The  counsel  for  the  plaintiffs  here,  who  are 
to  be  defendants  in  error,  asks  leave  to  plead  as 
many  pleas  to  the  assignment  of  errors  as  they 
shall  be  advised  are  proper  and  necessary. 
That  question  will  properly  arise  af'er  error 
has  been  assigned,  and  on  a  motion  to  be  made 
by  the  defendants  in  error.  It  is  not,  there- 
fore, now  considered. 

It  is  also  suggested  on  behalf  of  the  plaintiffs, 
that  they  may  prefer  to  vacate  the  judgment  In 
their  favor  rather  than  abide  the  result  of  a  writ 
of  error.  I  see  no  objection  to  this. if  they  think 
proper  to  do  so.  The  defendant  will  thus  at 
once  be  relieved  from  the  judgment,  which  is 
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all  he  can  hope  for  from  a  writ  of  error.  The 
plaintiffs  may,  if  they  choose  to  do  so,  vacate 
their  judgment  within  twenty  days,  in  which 
case  this  motion  will  be  denied  without  costs- 
to  either  party  ;  but  if  the  judgment  is  not 
vacated  and  notice  thereof  given  within  that 
time,  a  writ  of  error  may  issue  and,  in  that 
event,  costs  are  to  abide  the  result. 
Ordered  accordingly. 

Cited  In— 3  How.  Pr. .  260 ;  42  N.  J.  L.,  327  ;  44  Am. 
Rep.,  35;  85  Ind.,  326. 
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Judgment  against  Several — Erroneous  as  to  One, 
Reversed  as  to  All. 

The  rule  that  an  entire  judgment  against  several 
when  erroneous  as  to  one  must  on  error  be  reversed 
as  to  all,  applies  to  judgments  upon  several  liabilities 
under  the  statutes  authorizing  suits  against  differ- 
ent parties  to  commercial  paper. 

So  held,  where  the  judgment  was  against  maker 
and  indorser,  and  the  alleged  error  was  that  the 
maker,  when  an  inf  nut. appeared  in  the  suit  in  which 
the  judgment  was  rendered  by  attorney. 

Citations— Laws,  1832,  p.  489 ;  Laws,  1835,  p.  248 ;  2 
R.  S.,  352;  Bac.  Abr.  Error.  M,  1;  Aleyn,  74;  1  Ld. 
Raym.,  600 :  14  Johns..  417-425. 

A  MOTION  for  the  allowance  of  a  writ  of  er- 
ror coram  nobis  was  made  and  opposed  on 
the  same  grounds,  as  it  respects  the  defendant 
A.  Comstock,  as  mentioned  in  the  last  case.  The 
judgment  was  recovered  on  a  promissory  note 
m  which  A.  Comstock  was  maker  and  P.  Com- 
stock indorser. 

Mr.  E.  Clark,  for  defendants. 
Mr.  S.  Stevens,  for  plaintiff. 

By  the  Court,  Beardsley.  J.  Here  is  a 
joint  judgment  against  two  defendants,  re- 
covered pursuant  to  the  statutes  authorizing 
joint  suits  upon  the  several  liabilities  of  differ- 
ent parties  to  commercial  paper.  L.,  1832,  p. 
489  ;  L.,  1835.  p.  248  ;  2  R.  S.,  352.  But  the 
judgment  being  joint  and  entire,  if  erroneous 
as  to  one  is  so  m  respect  to  both  defendants. 
Bac.  Abr.  Error.  M,  1  ;  Aleyn.  74 ;  1  Ld. 
Raym..  600  ;  14  Johns..  417-425. (a)  Both  of 
the  defendant*  should,  therefore,  join  in  the 
writ.  In  other  respects  the  same  order  is  made 
which  was  granted  in  Uigbie  v.  Comstock. 

Motion  granted. 

(a)  See,  Harinau  v.  Brotheraon,  ante,  p.  537. 


*BLISS  AND  BLISS  «.  OTIS.  [*656 
Practice— Cottt. 

A  party  bringing  a  suit  to  recover  a  demand  in 
which  he  is  beneficially  interested  in  the  name  of 
another  person,  ia  liable  for  the  defendant's  costs, 
though  he  is  not  assignee  of  the  entire  demand. 

Where  the  plaintiffs'  attorney  indorsed  upon  the 
declaration  served,  a  notice  that  he  was  the  assignee 
of  the  demand  sued  on,  and  solely  authorized  to  set- 
tle It :  on  a  motion  against  him  for  costs  by  the  de- 
fendant who  had  prevailed,  hrld.  that  he  was  pre- 
cluded from  controverting  the  fact*  thus  sUtod. 

CIUUons-2  R.  8.. «1»,  sec.  44  ;  1  Hill, «» :  20  Wend.. 
030. 

MOTION  on  behalf  of  the  defendant,  that 
C.  Dewitt.  who  was  alleged  to  be  the  per- 
son beneficially  interested  In  the  recovery  of 
the  demand  for  which  this  suit  is  brought. and 
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who  is  the  plaintiffs'  attorney  thereon,  pay  the 
defendant's  costs,  judgment  having  passed 
against  the  plaintiffs. 

The  action  was  asaumpsit,  commenced  by 
declaration.  On  the  copy  served  on  the  de- 
fendant the  plaintiffs'  attorney  had  indorsed  a 
notice,  that  he  was  the  proper  and  lawful  as 
signee  of  all  claims  and  demands  which  the 

Slain  tiffs  had  against  the  defendant,  and  that 
e  alone  was  authorized  to  compromise  and 
settle  the  amount  due  from  the  defendant,  for 
which  the  suit  was  brought.  Since  judgment 
was  entered  the  plaintiffs  have  made  a  motion 
in  the  cause  which  was  denied  with  $7  costs. 
One  of  the  plaintiffs  on  the  record  resides  out 
of  the  State,  and  both  are  insolvent.  The  costs 
have  been  demanded  of  Mr.  Dewitt,  who  re- 
fused to  pay. 

It  was  shown,  in  opposition  to  the  motion  by 
the  affidavits  of  the  plaintiffs'  attorney,  that 
prior  to  the  commencement  of  the  suit  one  of 
the  plaintiffs  was  indebted  to  him  in  about 
$700;  that  a  few  days  before  the  suit  was  com- 
menced the  plaintiff  so  indebted  agreed  with 
the  attorney  that  when  the  money  alleged  to  be 
due  from  the  defendant,  and  claimed  in  the 
suit,  should  be  collected,  the  attorney  might 
retain,  out  of  the  share  thereof  belonging  to 
that  plaintiff,  the  amount  which  he  owed  the 
attorney  as  before  mentioned,  and  that  it  was 
expressly  agreed  that  the  suit  should  be  prose- 
cuted at  the  risk  and  charges  of  the  plaintiffs 
therein,  and  that  the  attorney  was  to  be  paid 
657*]  for  *prosecuting  the  suit  whether  the 
amount  claimed  was  collected  or  not;  that  the 
suit  was  prosecuted  under  this  arrangement.the 
attorney  having  no  other  interest. 
Mr.  A.  Taber,  for  defendant. 
Mr.  R.  W.  Peckham,  for  Mr.  Dewitt. 

By  the  Court,  Beardsley,  J.  Mr.  Dewitt 
had  an  interest  in  the  demand  in  suit,  and  was 
therefore  liable  for  costs  if  the  action  was 
brought  by  him  as  a  "  person  beneficially  in- 
terested in  the  recovery."  The  statute  is  direct 
to  this  point.  It  declares,  not  only  that  the  as- 
signee shall  be  liable,  but  also  "any  person 
beneficially  interested  in  the  recovery."  2  R. 
S.,  619,  sec.  44;  Whitney  v.  Cooper,  1  Hill,  629; 
Mitter  v.  Franklin,  20  Wend. ,  630.  It  is  denied, 
however,  by  Mr.  Dewitt,  that  the  action  was 
brought  by  him  as  a  party  interested,  and  he 
insists  that  he  proceeded  upon  his  retainer  as 
an  attorney,  and  in  the  ordinary  course  of  pro- 
fessional employment.  I  deem  it  unnecessary 
to  pass  upon  this  view  of  the  question  in  any 
aspect,  for  it  is  not  denied  that  he  gave  notice 
to  the  defendant  that  he  was  absolute  assignee 
of  the  demands  in  suit,  and  alone  authorized 
to  receive  or  compromise  the  same.  By  this  he 
assumed  to  substitute  himself  fully  and  unre- 
servedly for  the  plaintiffs,  and  thereby  pre- 
cluded all  room  for  an  arrangement  of  the  mat 
ters  in  suit  between  the  parties  to  the  record. 
For  the  purpose  of  the  present  question,  I 
think  Mr.  Dewitt  must  abide  by  the  position 
he  thus  assumed, and  that  he  cannot  be  allowed 
to  change  it  in  order  to  avoid  the  payment  of 
costs. 

Motion  granted. 

Explained— 51  N.  Y.,  389. 

Cited  in— 12  N.  Y.,  34 ;  5  How.  Pr..  320 ;  31  How.Pr., 
474 ;  48  How.  Pr.,  480 ;  5  Rob.,  639 ;  46  Super.,  353. 
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*Ex  PARTE  WYLES.        [*658 

Constable  Fees. 

A  constable  is  not  entitled  to  fees  for  traveling  to 
serve  a  criminal  warrant  unless  the  service  is  act- 
ually made,  though  the  party  sought  to  be  arrested 
cannot  be  found. 

It  seems  the  rule  is  universal  that  an  officer  is  not 
entitled  to  fees  for  traveling  to  serve  process  unless 
the  service  is  made.  Per  Beardsley.  J. 

Citation-2  R.  S.,  750,  sec.  4. 

MOTION,  on  behalf  of  William  Wyles,  for 
a  mandamus  to  the  Board  of  Supervisors 
of  Oswego  Co.,  to  compel  them  to  audit  and 
allow  an  account  presented  by  him  at  the  last 
annual  meeting  of  the  Board  for  his  services 
as  a  constable  of  the  Town  of  Scriba,  and  re- 
jected. The  account  amounted  to  $127.36, 
and  was  for  his  traveling  fees  in  attempting  to 
serve  warrants  issued  by  justices  of  the  peace 
and  other  magistrates  for  criminal  offenses, 
where  the  parties  sought  to  be  arrested  could 
not  be  found.  The  fees  were  charged  at  six 
cents  per  mile  for  going  and  returning.  But 
it  was  stipulated  that  if  the  court  should  be 
of  opinion  that  he  was  entitled  to  be  paid  for 
going  only,  the  order  should  so  declare. 

Mr.  J.  S.  Randall,  for  the  relator. 

Mr.  O.  H.  Whitney,  contra. 

By  tJie  Court,  Beardsley,  J.  The  statute 
gives  certain  fees  to  a  constable  for  serving  a 
warrant,  and  for  traveling  to  make  such  serv- 
ice. 2  R.  S.,  750,  sec.  4.  But  no  fees  are  to 
be  paid  unless  the  warrant  is  actually  served. 
The  rule  is  probably  without  exception,  that 
no  fees  are  allowed  to  any  officer  for  traveling 
in  order  to  serve  process  unless  the  service  is 
actually  made.  I  think  the  principle  is  en- 
tirely settled,  and  it  is,  moreover,  one  of  sound 
policy.  It  excites  to  vigilance  and  fidelity, 
whereas  the  opposite  rule  would  afford  a 
strong  temptation  to  remissness  and  fraud. 

Motion  denied. 


*SWIFT  ET  AL.  «.  COLLINS  ET  AL.  [*659 

Where  the  beneficial  owner  of  a  demand  is  a  non- 
resident of  the  State  and  prosecutes  in  this  court 
in  the  name  of  parties  residing  here  who  are  insolv- 
ent, he  will  be  compelled  to  give  security  for  costs. 

Citations-2  R.  S.,  619.  tit.  2,  sec.  1;  18  Wend.,  652. 

MOTION  on  behalf  of  the  defendants  for 
security  for  costs.  The  action  is  in  as- 
sumpsit,  and  Alanson  Allefc,  who  resides  in  the 
State  of  Vermont,  claims  to  be  the  owner  of 
the  demand  to  recover  which  the  suit  is 
brought,  and  is  the  party  in  interest  therein, 
and  the  suit  is  prosecuted  by  him  for  his  own 
benefit.  The  plaintiffs  on  the  record  reside  in 
this  State,  but  are  insolvent. 

Mr.  J.  Newland,  for  defendants,  insisted 
that  upon  the  equity  of  the  Statute  2  R.  S., 
619,  sec.  44,  the  party  beneficially  interested, 
when  a  non-resident,  should  be  required  to 
find  security  for  costs.  Such  parties  are  liable 
to  pay  costs,  and  should  be  compelled  to  give 
security  in  the  same  cases  in  which  it  would 
be  required  of  plaintiffs  prosecuting  in  their 
own  names. 

Mr.  S.  Stevens,  for  plaintiffs,  argued  that 
the  statute  authorizing  security  to  be  required 
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of  non-resident  plaintiffs  did  not  embrace  this 
case.  Where  plaintiffs  were  named  in  that 
statute,  those  who  are  such  on  the  record  are 
intended. 

By  the  Court,  Beardsley,  J.  It  is  not  nec- 
essary to  inquire  whether  this  case  is  within 
the  words  of  the  statute,  2  R.  S.,  619,  tit.  2, 
sec.  1,  for  the  power  to  require  security  for 
•costs  is  inherent  in  the  court.  People  v.  Oneida 
C.  P.,  18  Wend.,  652. 

The  real  plaintiff  in  this  case  is  beyond  the 
jurisdiction  of  the  court,  and  the  nominal 
plaintiffs  are  insolvent.  He  should  not  be  al- 
lowed to  sue  in  their  names,  for  his  own  bene- 
fit, without  giving  adequate  security  to  pay 
costs  if  the  defendants  succeed  in  their  de- 
fense. 

Motion  granted. 


Cited  in— 3  How.  Pr.,  136; 
How.  Pr.,  278. 


How.  Pr.,  400;  42 


*MORELAND 

v. 

SANFORD  &  CLARK. 

Practice  —  Change  of  Venue. 

A  motion  to  change  the  venue  must,  if  the  inter- 
vention of  a  special  term  will  allow,  be  made  in 
such  season  that,  if  it  be  denied,  the  plaintiff  will 
not  lose  a  trial  in  the  county  where  the  venue  is 
laid  ;  if  made  at  a  later  term,  it  will  be  denied  for 
that  cause. 

Ig-norance  of  the  practice  on  the  part  of  the  de- 
fendant's attorney  will  not  excuse  the  delay. 

Citations—  18  Wend.,  514;  22  Wend.,  615;  4  Hill, 


MR.  D.  Wright,  for  the  defendants,  moved 
to  change  the  venue  from  Tompkins  to 
Montgomery.  The  cause  of  action  and  defense 
both  arose  in  Montgomery.  The  suit  was  com- 
menced by  declaration,  March  10;  issue  joined 
April  8,  and  notice  of  motion  for  this  term 
with  an  order  to  stay  proceedings  served  June 
11,  1845.  There  was  a  circuit  August  18,  in 
Tompkins,  and  one  will  be  held  in  Montgom- 
ery in  November  next.  The  defendants  swear 
to  nineteen  witnesses  in  Montgomery  and  two 
in  counties  east,  and  their  attorney  makes  affi- 
davit that  he  was  not  aware  that  the  practice 
required  the  motion  to  be  made  in  such  season 
that  a  trial  should  not  be  lost  in  the  county 
where  the  venue  was  laid  if  the  motion  should 
be  denied,  but  thought  it  sufficient  diligence 
to  move  so  early  that  no  trial  should  be  lost  in 
the  county  to  which  he  seeks  to  change  it. 
The  plaintiff  swears  to  twenty-seven  witnesses 
in  Tompkins. 

Mr.  A.  Taber,  for  plaintiff. 

By  the  Court,  Beardsley.  J.  This  motion 
is  too  late;  it  should  have  been  made  at  the 
April  or  June  Special  Term.  Had  it  been  made 
at  either  of  those  terms  and  denied,  the  plaint- 
iff might  have  noticed  the  cause  for  trial  at  the 
late  August  Circuit  in  Tompkius,  which  he 
was  precluded  from  doing  by  the  order  to  stay 
proceedings  for  this  motion,  made  in  June. 
The  plaintiff  has  thus  been  delayed  by  the  un- 
«xcused  neglect  of  the  defendants;  for  the  affi- 
davit of  one  of  their  attorneys  that  he  was  not 
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aware  that  greater  diligence  was  necessary, 
cannot  be  received  as  an  excuse,  and  this  delay 
constitutes  an  insuperable  *obstacle  to  [*66 1 
the  present  motion.  A  party  sued  is  bound  at 
his  peril  to  move  for  a  change  of  venue  at  the 
earliest  practicable  day,  if  his  delay  to  a  later 
period  may  have  the  effect  of  carrying  the 
plaintiff  over  a  circuit  in  the  county  where  the 
venue  is  laid.  This  consequence  has  resulted 
from  the  delay  in  the  present  instance,  and  on 
this  ground  the  motion  is  denied  with  costs. 
Anon.,  18  Wend.,  514;  Oarlock  v.  DunkU  22 
Id.,  615;  4  Hill,  63,  n. 


DAVIS  9.  NEWCOMB,  Impleaded  with  HAR- 
RIS. 

Replevin —  Costs. 

A  defendant  in  replevin  who  has  obtained  a  ver- 
dict in  a  cause  in  which  the  plaintiff  had  a  verdict 
and  judgment  against  the  other  defendant,  cannot 
be  deprived  of  his  costs  by  the  judge  certifying  that 
there  was  reasonable  cause  for  making  him  a  de- 
fendant, the  Statute,  2  R.  S.,  616,  see.  19,  not  em- 
bracing actions  of  replevin. 

Citations— 2  R.  S.,  616,  sees.  18, 19 :  1  R.  L.,  1813,  p. 
345,  sec.  10. 

MOTION  to  compel  the  plaintiff  to  insert  in 
the  record  a  judgment  for  the  costs  taxed 
on  behalf  of  the  defendant  Newcomb. 

The  action  was  replevin.  The  defendants 
appeared  by  the  same  attorney  and  pleaded 
jointly.  Verdict  for  the  plaintiff  against  Har- 
ris, and  in  favor  of  Newcorab,  who  has  had 
his  costs  taxed;  but  the  plaintiff  refuses  to 
have  them  inserted  in  the  record.  The  circuit 
judge  had  certified  in  the  minutes  that  there 
was  reasonable  cause  for  making  Newcomb  a 
defendant. 

Mr.  N.  Hill,  Jr.,  for  the  defendant  New- 
comb. 

Mr.  D.  Wright,  for  plaintiff. 

By  the  Court,  Beardsley,  J.  The  Legis- 
lature have  provided  that  where  one  or  more 
of  several  defendants,  but  not  all  of  them, 
shall  succeed  in  his  or  their  defense,  "In  spy 
action  brought  for  the  recovery  of  land  or  the 
possession  thereof,  or  of  nuisance,  waste,  tres- 
pass,or  trespass  on  the  case  for  any  non-feasance 
or  malfeasance,  and  if  the  judge  or  court  before 
whom  such  trial  shall  be  had,  or  such  judg- 
ment shall  be  given,  shall  certify  in  the  min- 
utes *of  the  court,  that  there  was  reason-  [*6(12 
able  cause  for  making  the  person  so  acquitted 
a  defendant  in  such  action,  then  such  person 
shall  not  be  entitled  to  recover  such  costa."  2 
R.  S.,  616,  sec.  19;  see,  also,  sec.  18. 

The  action  of  replevin  is  not  one  of  those 
named  in  the  section,  aid  although  the  reason 
for  refusing  costs  in  that  action  may  be  much 
the  same  as  in  the  action  of  trespass,  or  tres- 
pass on  the  case,  I  do  not  feel  authorized  to 
give  such  a  construction  to  the  words  used. 
The  former  statute  was  still  more  restricted  in 
its  terms,  for  it  extended  only  to  "trespass,  as- 
sault, false  imprisonment  or  ejectment."  1  U. 
L.  of  1818,  p.  845.  sec.  10,  and  yet  legislation 
was  deemed  necessary  to  extend  the  provision 
to  other  actions,  as  has  been  done  by  the  above 
section  of  the  Revised  Statutes. 

Motion  granted. 


DENIO  1. 
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Ex   PARTE  ALDRICH. 


Redemption — By  Assignee  of  Junior  Judgment— 
Verification  of  Assignment. 

Upon  the  redemption  of  land  sold  on  execution, 
by  the  assignee  of  a  junior  Judgment,  the  assiRii- 
ment  must  be  verified  by  the  affidavit  of  the  re- 
deeming creditor,  or  by  that  of  a  subscribing  wit- 
ness to  such  assignment. 

So  held  where  there  were  subscribing  witnesses  to 
the  assignment,  and  the  affidavit  was  made  by  an- 
other person  who  was  described  as  the  agent  of  the 
redeeming  creditor. 

Citation-2R.  8.,  373,  sec.  60. 

T)  EDEMPTION  of  lands.  Aldrich,  April  6, 
XX  1844,  became  the  purchaser  of  a  lot  of  land 
sold  by  the  sheriff  of  Warren,  on  execution  is- 
sued upon  a  judgment  against  Jenks  Coman, 
and  received  a  certificate.  No  redemption  hav- 
ing been  made  by  the  defendant  or  those  claim- 
ing title  under  him,  within  one  year,  S.  Grif- 
fin, 2d,  as  assignee  of  Sterne  the  plaintiff  in  a 
judgment  junior  to  that  on  which  the  land  was 
sold  July  5,  1845,  attempted  to  acquire  the  in- 
terest of  Aldrich  by  redemption.  For  that  pur- 
pose he  presented  to  and  left  with  the  sheriff 
certain  papers  as  evidences  of  his  right  to  re- 
deem, and  made  the  payment  required  by  the 
663*1  statute.  Among  the  papers  *so  present- 
ed by  Griffin  was  the  copy  of  an  assignment  to 
him  by  Sterne  of  the  judgment  by  virtue  of 
which  the  redemption  was  sought  to  be  made, 
which  bore  date  the  4th  day  of  July,  1845,  and 
purported  to  have  been  attested  by  two  sub- 
scribing witnesses,  and  an  affidavit  annexed 
to  the  copy  of  assignment  made  by  one  Thom- 
as Coman,  who  describes  himself  therein  as 
the  agent  of  Griffin,  but  who  was  not  one  of 
the  subscribing  witnesses  to  the  assignment, 
which  states  that  the  annexed  is  a  true  copy 
of  the  original  assignment,  and  that  it  was  ex- 
ecuted in  the  presence  of  the  subscribing  wit- 
nesses thereto.  As  the  manner  of  verifying 
the  assignment  is  the  only  point  considered  in 
determining  the  molion,  it  is  unnecessary  to 
mention  the  objections  taken  to  the  other  pa- 
pers left  with  the  sheriff. 

After  the  fifteen  months  had  expired,  Al- 
drich demanded  a  deed  of  the  sheriff,  which 
he  refused  to  g^ive,  having  conveyed  to  Griffin 
on  the  supposition  that  he  had  regularly  ac- 
quired the  title  of  Aldrich  by  redemption. 
930 


Mr.  N.  Hill.  Jr.,  on  behalf  of  Aldrich,  now 
moves  for  a  mandamus  to  compel  the  sheriff  to- 
convey  to  him. 

Mr.  D.  Wright,  contra. 

By  the  Court,  Beardsley,  J.  Where  a  par- 
ty, as  assignee  of  a  judgment,  is  seeking  to  re- 
deem lands  sold  under  execution,  he  must  pre- 
sent to  and  leave  with  the  officer  or  purchaser, 
amongst  other  evidences  of  his  right,  a  true 
copy  of  the  assignment  of  said  judgment, 
"verified  by  his  affidavit,  or  by  the  affidavit  of 
some  witness  to  such  assignment."  2  R.  S., 
878,  sec.  60.  No  affidavit  is  made  by  either  of 
of  the  two  subscribing  witnesses  to  this  assign- 
ment, and  the  party  himself,  in  his  affidavit, 
only  says  that  the  judgment  belonged  to  him. 
This  is  in  no  sense  a  verification  of  the  copy 
of  the  assignment,  and  is  wholly  insufficient. 
The  statute  must  be  strictly  complied  with, 
and  this  is  hardly  an  approach  to  it.  But  the 
affidavit  of  Thomas  Coman  is  relied  upon  for 
this  purpose.  He  was  not  a  subscribing  wit- 
ness to  the  assignment,  nor  does  he  state  in 
terms,  that  he  was  *present  when  it  [*664 
was  executed.  He  does,  however,  say  "  said 
assignment  was  executed  in  the  presence  of 
the  subscribing  witnesses  thereto,"  although  he 
fails  to  disclose  the  manner  in  which  he  ascer- 
tained that  fact.  He  may  have  been  present 
when  the  assignment  was  made,  and  in  that 
manner  may  be  able  to  verify  the  fact  that  it 
was  executed  "  in  the  presence  of  the  subscrib- 
ing witnesses  thereto."  But  if  this  were  so,  he 
would  not  be  allowed  to  prove  the  execution 
of  the  assignment  at  law  or  in  equity,  unless- 
some  sufficient  reason  for  the  non-production 
of  the  subscribing  witnesses  was  shown ;  and  I 
think  he  cannot  be  regarded  as  a  "  witness  to- 
such  assignment "  within  the  meaning  of  the 
statute.  None  but  a  subscribing  witness  can, 
in  my  opinion,  satisfy  these  words.  As  this- 
copy  of  the  assignment  was  not  duly  verified, 
Griffin  failed  to  acquire  the  title  which  Al- 
drich had  by  the  original  purchase.  The  right 
of  Aldjich  was  not  impaired  or  affected  by  this- 
effort  to  redeem,  and  he  is  now  entitled  to  a 
conveyance  from  the  sheriff. 
Motion  granted. 

Cited  in— 4  Denio,  72, 143 ;  1  T.  &  C.,  679 ;  4  E.  D.  S., 
618. 
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*BROWN  v.  CRIM. 


A  defendant  in  ejectment  cannot  have  a  third  new 
trial  under  the  Statute  2  R.  S.,  309,  sec.  37,  though 
the  first  two  were  granted  by  the  Court  of  C.  P., 
whence  the  cause  was  removed  to  this  court. 

A  PPLICATION  oa  behalf  of  the  defendant 
J\.  for  a  new  trial,  the  action  being  ejectment, 
pursuant  to  2  R.  S.,  309,  sec.  87. 

The  suit  was  commenced  in  the  C.  P.  of 
Herkimer  Co.,  where  the  plaintiff  had  twice 
recovered  verdicts  and  entered  judgments,  and 
upon  each  occasion  the  defendant  had  obtained 
a  new  trial  under  the  statute.  He  then  re- 
moved the  cause  here  by  certiorari,  where  the 
plaintiff  obtained  a  third  verdict,  and  entered 
judgment. 

Mr.  E.  Graves,  for  defendant. 

Mr.  V.  Owen,  for  the  plaintiff,  objected 
that  no  more  than  two  new  trials  could  be 
had  under  the  statute,  whether  in  the  Common 
Pleas  or  in  this  court. 

By  the  Court,  Jewett,  J.  The  statute  de- 
clares that  no  more  than  two  new  trials  shall 
666*]  be  granted  under  the  provision  de- 
ferred to.  I  think  the  power  is  exhausted,  and 
that  the  fact  that  the  new  trials  already  had 
were  granted  by  the  C.  P.  while  the  cause  was 
pending  there,  does  not  create  a  distinction 
favorable  to  the  defendant. 

Motion  denied. 

Cited  in— 8  How.  Pr.,  115 ;  44  Wis.,  331. 


LUCAS  9.  ALBEE. 

Defendant  Convicted  for  Assault  and  Battery — 
Not  Privileged  from  Arrest  in  Civil  Action — 
Stay  of  Proceedings — Practice. 

A  defendant  after  being  tried  and  convicted  in  a 
Court  of  Special  Sessions  for  an  assault  and  battery, 
is  not  privileged  redeundo,  from  arrest  on  a  capias 
in  a  civil  suit  for  the  same  offense. 

Though  an  order  to  stay  proceedings  with  a  view 
to  a  motion  is  inoperative,  unless  a  notice  of  mo- 
tion is  also  served,  yet  where  such  an  order,  served 
upon  a  sheriff,  recited  that  a  motion  was  intended, 
and  it  was  followed  by  a  notice  of  motion  served 
on  the  attorney  the  next  day,  the  order  was  held 
operative  on  the  sheriff  at  the  time  it  was  served  on 
him. 

Citations— 10  Wend.,  636 :  5  Cow..  488. 

MOTION  to  set  aside  an  order  made  by  a 
Supreme  Court  Commissioner,  by  which 
he  vacated  a  former  order  made  by  him  to  hold 
to  bail. 

The  defendant  was  arrested  by  the  sheriff 
of  Columbia  Co.  and  committed  to  jail  June 
20,  1845,  on  the  capuu  in  this  cause,  upon 
which  a  Supreme  Court  Commissioner  had  in 
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dorsed  an  order  to  hold  to  bail.  The  suit  was 
for  an  assault  and  battery  and  false  imprison- 
ment, and  the  order  for  bail  was  granted  upon 
the  ground  that  the  defendant  was  not  a  resi- 
dent of  this  State.  June  23,  the  commissioner 
vacated  the  order  to  hold  to  bail  after  hearing 
the  parties  pursuant  to  an  order  to  show  cause. 
On  that  occasion  it  appeared  that  the  defend- 
ant came  from  Mass,  into  this  State  and  com- 
mitted the  alleged  assault  in  Columbia  Co., 
and  subsequently  had  some  employment  in 
Troy  ;  that  he  was  complained  of  for  this  as- 
sault before  a  justice  of  the  peace  of  Columbia 
Co.,  arrested,  tried  before  a  Court  of  Special 
Sessions,  where  he  was  convicted  and  fined  for 
the  offense,  and  was  arrested  on  the  capias  im- 
mediately after  being  discharged  from  the 
criminal  proceeding.  *The  conimis-  [*667 
sioner  held  that  he  was  privileged  from  arrest 
until  he  should  have  time  to  return  home  after 
the  criminal  trial.  The  plaintiff's  attorney  in- 
formed the  commissioner  that  he  should  ap- 
peal from  his  order,  and  immediately  applied 
to  the  Recorder  of  Hudson  upon  affidavits  de- 
tailing the  facts  for,  and  June  24  obtained  an 
order  to  stay  proceedings  on  the  last  order 
made  by  the  commissioner  until  the  decision 
of  the  court  upon  this  motion.  The  recorder's 
order  with  a  copy  of  the  affidavits  on  which 
it  was  granted  was  served  on  the  under  sheriff 
just  after  the  service  upon  him  of  the  commis- 
sioner's order  and  as  he  was  about  discharging 
the  defendant,  pursuant  to  that  order.  He 
persisted  in  discharging  the  defendant  notwith- 
standing the  recorder's  order,  having  been  in- 
demnified for  doing  so.  The  plaintiff's  attor- 
ney swears  that  he  at  the  same  time  served  on 
the  under  sheriff  a  notice  of  appeal  from  the 
commissioner's  order,  but  the  under  sheriff  in 
his  affidavit  says  that  such  notice  was  not 
served,  until  after  the  defendant  was  dis- 
charged. The  papers  for  this  motion,  includ- 
ing the  recorder's  order,  were  served  on  an  at- 
torney who  had  appeared  for  the  defendant, 
the  next  day  after  be  was  discharged.  The 
order  of  the  recorder  has  a  recital  as  follows  : 
"The  plaintiff  is  desirous  of  appealing  and 
does  appeal  from  said  order,  vacating  the  or- 
der of  bail." 

The  motion  stood  over  from  the  last  motion 
day  by  consent. 

Mr.  J.  W.  Bishop,  for  plaintiff. 

Mr.  P.  Gaul.  Jr.,  for  defendant. 

By  the  Court,  Jewett.  .7.  The  defendant 
is  not  within  the  rule  by  which  suitors  and 
witnesses  are  privileged  from  arrest  whilst 
going  to,  attending  at.  or  returning  from  court. 
Wmami  v.  Baron.  10  Wend..  686.  Aad  there 
is  no  ground  to  sustain  the  allegation  that  the 

981 


667 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1845 


criminal  proceeding  was  resorted  to,  to  bring 
him  within  the  jurisdiction  of  this  court  for 
the  purpose  of  proceeding  against  him  civiliter. 
When  arrested  under  the  warrant  the  defend- 
ant was  within  the  jurisdiction  of  this  court, 
<568*]  *and  there  is  not,  as  I  can  discover, 
the  slightest  evidence  that  the  plaintiff  had  by 
any  means  induced  him  to  come  into  this 
State  for  any  purpose.  The  order,  therefore, 
vacating  the  former  order  to  hold  to  bail,  was 
improperly  granted. 

It  is  insisted,  however,  that  the  appeal  from 
that  order  should  not  be  heard,  on  the  ground 
that  the  defendant  was  regularly  discharged 
from  the  arrest  by  the  under  sheriff  pursuant 
to  the  order  of  the  commissioner,  before  the 
order  made  by  the  recorder  was  operative  on 
him.  Strictly,  an  order  staying  proceedings 
with  a  view  to  the  making  a  non  enumerated 
motion  in  a  cause  is  not  operative,  unless 
-accompanied  with  notice  of  a  motion  by  the 
party  obtaining  it.  Rosevelt  v.  Fulton,  5  Cow., 
438.  But  in  this  case  the  order  staying  pro- 
ceedings with  the  affidavit  on  which  it  was 
founded,  in  which  it  was  set  out  that  the  plaint- 
iff had  appealed  from  the  last  order  made  by 
the  commissioner,  was  served  on  the  under 
sheriff  who  had  thfc  custody  of  the  defendant 
before  he  discharged  him,  followed  with  a  for- 
mal notice  of  motion  upon  the  under  sheriff  on 
the  same  day,  as  also  a  like  notice  with  the  pa- 
pers on  which  the  motion  is  founded  upon  the 
defendant's  attorney,  subsequently  retained  in 
the  cause,  on  the  following  day.  The  sheriff 
would  have  been  justified,  and  I  think  it  was 
his  duty  to  regard  the  order  of  the  recorder 
staying  the  proceedings  under  the  circum- 
stances. He  chose  to  receive  indemnity  and 
disregard  it.  The  plaintiff  was  guilty  of  no 
laches  in  obtaining  and  serving  the  order  to 
stay  proceedings  or  in  giving  notice  of  motion. 

The  motion  to  vacate  the  order  of  the  com- 
missioner made  the  24th  of  June  last,  vacating 
the  order  to  hold  to  bail,  must  be  granted. 

Ordered  accordingly. 
Cited  In— 16  How.  Pr.,  132. 


669*]  *MURPHY  «.  JENKINS  ET  AL. 

Replevin — Nonsuit —  Writ  of  Inquiry. 

Where,  in  replevin,  the  defendant  noticed  the 
cause  for  trial  and  the  plaintiff  was  nonsuited  for 
not  appearing  when  it  was  called  at  the  circuit,  and 
the  defendant,  being1  entitled  to  a  return,  elected  to 
take  judgment  for  the  value  of  the  property  re- 
plevied ;  held,  that  such  value  might  be  assessed 
upon  a  writ  of  inquiry,  there  being  no  trial  within 
the  provisions  of  the  Statute  2  R.  S.,  531,  sec.  55,  at 
which  it  could  be  assessed. 

Citation— 2  R.  S.,  531,  sees.  53-55. 

MOTION  to  set  aside  a  nonsuit,  a  writ  of  in- 
quiry and  subsequent  proceedings,  for 
irregularity. 

The  action  was  replevin,  and  the  property 
had  been  delivered  to  the  plaintiff  upon  exe- 
cuting the  writ.  The  defendants  noticed  the 
cause  for  trial,  and  the  plaintiff  failing  to  ap- 
pear when  it  was  called,  was  nonsuited.  The 
defendants'  pleadings  entitling  them  to  a  re- 
turn of  the  property,  they  sued  out  a  writ  of 
inquiry  of  damages,  and  the  jury  assessed  the 
value  of  the  property  replevied  at  $450. 
932 


Mr.  John  Cook,  for  plaintiff. 
Messrs.  Cromwell  and  Norton,  for  defend- 
ants. 

By  the  Court,  Jewett.  J.  The  irregularity 
complained  of  consists  in  having  the  value  of 
the  property  assessed  by  a  writ  of  inquiry.  It 
is  insisted  that  it  should  have  been  ascertained 
by  the  jury  on  the  trial.  This  depends  entire- 
ly upon  the  provisions  of  the  statute.  As  I  un- 
derstand these  provisions,  whenever  the  prop- 
erty specified  in  the  writ  has  been  delivered  to 
the  plaintiff  and  the  defendants  recover  judg- 
ment (except  when  the  property  has  been  dis- 
trained), by  discontinuance  or  nonsuit,  or  by 
default,  or  in  any  other  manner,  after  having 
pleaded  any  matter,  which,  if  admitted  by  the 
plaintiff,  would  be  sufficient  in  law  to  entitle 
such  defendant  to  a  return  of  the  property,  such 
judgment  must  be  for  a  return  of  the  goods 
replevied,  or  for  the  value  of  the  goods  at  his 
election  ;  and  in  case  the  defendant  elects  to 
*take  judgment  for  the  value,  such  [*67O 
value,  where  there  is  a  trial,  must  be  assessed 
by  the  jury  on  such  trial, and  in  all  other  cases 
by  writ  of  inquiry.  2  R.  S.,  581,  sees.  58-55. 

There  was  no  trial  in  this  case.  The  plaint- 
iff did  not  appear  or  give  any  evidence,  and 
for  that  cause  was  nonsuited.  As  the  defend- 
ants elected  to  take  judgment  for  the  value  of 
the  property,  a  writ  of  inquiry  was  the  proper 
mode  of  assessment. 

Motion  dented. 

Explained-l  Sandf.,  361. 


HYDE  ET  ux.  v.  WATSON. 

Pleading — Practice. 

A  plea  in  abatement  setting  up  the  misnomer  of 
the  defendant  commencing  "And  the  said  Basil  W., 
against  whom  the  said  plaintiff  has  exhibited  his 
declaration  by  the  name  of  Baswell  W.,  comes  and 
says,"  is  bad  on  special  demurrer.  It  should  com- 
mence "And  Basil  W.,"  etc.  Per  Jewett,  J. 

But  the  plaintiff  cannot  disregard  the  plea  and 
enter  the  defendant's  default. 

Citations— 2  Saund..  209  b,  n. ;  5  T.  R.,  487  ;  1  Chit. 
PL,  411,  ed.  1812 ;  8  T.  R.,  515 ;  2  Moore,  213  ;  1  Dowl. 
Pr.  Cas.,  693 ;  Grab.  Pr.,  2d  ed.,  230. 

MOTION  to  set  aside  a  default  for  irregular- 
ity. The  defendant,  within  the  time  al- 
lowed for  that  purpose,  put  in  a  plea  in  abate- 
ment, commencing  as  follows  :  "And  the  said 
Basil  Watson,  against  whom  the  said  plain  tiffs 
have  exhibited  their  said  declaration  by  the 
name  of  Baswell  Watson,  in  his  own  proper 
person  comes  and  says,  "  etc.,  setting  up  the 
misnomer  in  abatement.  The  plea  was  duly 
verified  by  affidavit.  The  plaintiffs,  disregard- 
ing the  plea,  at  the  expiration  of  the  notice  to 
plead  entered  the  defendant's  default,and  sub- 
sequently executed  a  writ  of  inquiry  of  dam- 
ages. 

Mr.  John  Percy,  for  defendant. 

Mr.  C.  A.  Pugsley,  for  plaintiffs. 

By  the  Court,  Jewett,  J.  The  plea  is  clearly 
bad  on  special  demurrer.  By  using  the  words 
"and  the  said  Basil  Watson"  he  admits  himself 
to  be  the  person  sued.  It  should  have  com- 
menced: *"And  Basil  Watson, agai nst  [*6 71 
whom  the  said  plaintiffs  have  exhibited  their 
said  declaration  by  the  name  of  Baswell  Wat- 
son, comes  and  defends,"  etc.  2  Saund.,  209 
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b,  n.  ;  Roberts  v.  Moon,  5  T.  R.,  487  ;  1  Chit, 
PI.,  411,  ed.  of  1812;  Haworth  v.  Spraggs,  8  T 
R,  515. 

The  plaintiffs'  attorney  supposes  he  had  a 
right  to  treat  this  plea  as  a  nullity,  and  refers 
to  Bray  v.  Holler,  2  J.  B.  Moore,  213,  and  1 
Dowl.  Pr.  Cas. ,  693.  These  cases  do  not  sus 
tain  that  position.  When  the  plea  is  filed  with 
out  an  affidavit  to  verify  it,  or  where  the  affi 
davit  is  insufficient,  the  plaintiff  may  treat  it 
as  a  nullity  and  sign  judgment.  This  is  all  that 
is  shown  by  these  cases.  Grab.  Pr.,2ded.,230. 
In  this  case  the  plea  was  verified  by  a  sufficient 
affidavit.  The  defendant's  default  and  all  sub- 
sequent proceedings  must  be  set  aside  as  irreg- 
ular. 

Motion  granted. 

Cited  in-68  111.,  323. 


ANNA  8.  WALLACE 


MARKHAM,  Administrator  of  PAGE. 

Executors  and  Administrators — Actions  against 
—Costs. 

To  entitle  a  plaintiff  to  costs  against  an  executor 
or  administrator,  it  must  appear  that  the  demand 
which  had  been  presented  for  payment,  or  which 
the  plaintiff  had  offered  to  refer,  was  substantially 
the  same  as  that  upon  which  the  recovery  was  had. 

Where  the  demand  claimed  and  offered  to  be  re- 
ferred was  an  entire  sum  of  $1,000  alleged  to  be  due 
the  plaintiff  on  a  special  contract  for  work  and  la- 
bor, and  on  the  trial  it  was  decided  that  she  could 
not  recover  on  the  contract,  but  only  a  reasonable 
compensation  for  the  work  and  labor  and  the  verdict 
was  for  Jess  than  $600 ;  held,  that  the  plaintiff  was 
not  entitled  to  costs. 

Citations— 2  R.  S.,  90,  sec.  41 ;  1  Den.,  276 :  6  Hill, 

Ml 

MOTION  for  costs  against  an  administrator. 
The  plaintiff  recovered  a  verdict  at  the 
last  Livingston  Circuit  for  $579.20.  The  dec- 
laration was  for  work,  labor  and  services  per- 
formed for  the  intestate  in  his  lifetime.and  also 
upon  a  special  contract  by  which  the  intestate, 
in  consideration  that  the  plaintiff  would  enter 
into  his  service  and  continue  with  him  until 
his  death,  promised  to  pay  her  $1,000  ;  aver- 
ring performance  on  her  part.  Plea,  non  as- 
sumpsit. 

6  7  2*]  *The  certificate  of  the  circuit  judge 
was  produced, which  stated  that  it  was  proved 
on  the  trial  that  the  plaintiff  entered  the  serv- 
ice of  the  intestate  in  January,  1839,  she  then 
being  a  minor,  bat  permitted  to  earn  and  have 
her  wages,  and  the  intestate  being  without  a 
wife  and  having  small  children  to  be  taken  care 
of,  and  being  himself  in  a  declining  state  of 
health  ;  and  she  gave  evidence  to  snow  that 
soon  after  she  came  there  a  contract  was  made 
between  them  to  the  effect  set  forth  in  the  dec- 
laration; and  she  proved  that  she  continued  in 
the  service  of  the  intestate  until  his  death  in 
October  following;  and  that  shortly  before  bis 
death  he  gave  her  a  note  or  agreement  promis- 
ing to  pay  her  $1,000  when  his  land  in  Michi- 
gan should  be  sold  ;  and  that  after  she  came 
of  age,  which  was  in  October.  1842,  she  disaf- 
firmed the  note  and  brought  this  action.  The 
plaintiff  claimed  to  recover  on  the  special  con- 
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tract;  but  the  circuit  judge  held  that  she  was 
only  entitled  to  recover  on  the  quantum  meruit 
count  for  her  services  for  about  nine  months 
during  which  she  lived  with  the  defendant.and 
the  verdict  was  rendered  accordingly. 

The  plaintiff's  bill  of  particulars  in  the  suit 
was  produced, in  which  her  demand  was  stated 
to  be  for  work  and  labor  from  January,  1839, 
till  the  testator's  death,  at  a  reasonable  price' 
and  also  for  $1,000  due  by  the  special  agreement 
and  interest  thereon. 

The  cause  had  been  once  tried  before  refer- 
ees appointed  by  the  circuit  judge,  when  it  was 
formerly  noticed  for  trial  at  the  Livingston 
Circuit,  who  made  a  report  in  favor  of  the 
plaintiff  for  $1,293.44,  which  the  court  set 
aside. 

The  plaintiff,  before  she  came  of  age,  had 
several  times  called  on  the  defendant,  as  ad- 
ministrator, and  claimed  to  be  paid  $1,000  on 
account  of  the  note,  or  the  special  agreement, 
which  the  defendant  refused  to  pay,  saying  it 
was  not  due  and  that  it  was  unjust;  and  some 
of  her  friends  on  her  behalf  had  applied  for 
payment  of  the  $l,000,and  offered  to  refer  that 
claim,  which  he  declined.  He  had  offered  to 
pay  her  $300  in  satisfaction  of  her  demand, 
which  she  refused  to  take;  but  there  had  been 
no  communication  between  the  plaintiff  or  her 
attorney  and  the  defendant  after  she  came  of 
age,  and  the  defendant  bad  never  had  notice 
that  she  had  elected  to  disaffirm  the  note,  or 
that  she  limited  *her  claim  to  reason-  [*673 
able  compensation  for  her  services.or  was  will- 
ing to  refer  such  a  claim,  prior  to  the  com- 
mencement of  the  suit. 

Mr.  A.  Dunn,  for  plaintiff. 
Mr.  D.  Wright,  for  defendant. 

By  the  Court,  Jewett,  J.  Costs  are  not  re- 
coverable in  actions  against  executors  and  ad- 
ministrators of  course,  as  in  other  actions;  but 
depend  upon  the  existence  of  certain  facts. 
The  Statute  2  R.  3.,  90,  sec.  41,  has  made  it  the 
duty  of  this  court  to  decide  in  what  cases  ex- 
ecutors and  administrators  shall  pay  costs  to 
be  levied  of  their  property  or  of  the  property 
of  the  deceased,  "  having  reference  to  the  facts 
that  appeared  on  the  trial  ;  "  and  when  the 
cause  is  tried  at  the  circuit,  "  such  fact*"  are 
to  be  certified  by  the  circuit  judge  before 
whom  the  trial  shall  have  been  had. 

It  is  now  settled  that  there  are  but  two 
grounds  for  awarding  costs  in  such  cases:  (1) 
when  the  claim  has  been  presented  and  pay- 
ment has  been  unreasonably  resisted  or  neg- 
lected; and  (2)  when  there  has  been  a  refusal 
to  refer,  the  claim  being  disputed.  Bullock 
v.  Bogardus,  ante,  p.  276.  Neither  of  these 
grounds  exists  in  this  case.  The  particular 
•hiim  upon  which  the  plaintiff  has  recovered 
was  at  no  time  presented  to  the  defendant  for 
payment,  nor  was  any  offer  made  to  refer  it, 
ihould  it  even  be  conceded  that  the  plaintiff 
or  her  attorneys  were  competent  to  make  such 
offer,  which,  aa  she  wax  at  the  time  a  minor,  is 
at  least  doubtful.  The  claim  presented,  and 
n  respect  to  which  payment  wan  refused,  and 
which  wan  offered  to  be  referred,  wa*  for  the 
M.OOO  for  which  the  not«  bad  been  given,  or 
,he  name  amount  agreed  to  be  paid  by  the  de- 
ceased to  the  plaintiff  by  a  special  agreement 
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between  them;  the  first  of  which  the" plaintiff 
disaffirmed  on  attaining  the  age  of  twenty-one 
years,  shortly  before  the  suit  was  commenced, 
and  the  other  the  circuit  judge  decided  against 
the  plaintiff  on  the  trial.  The  plaintiff  did  not 
recover  upon  the  note  or  special  agreement, 
but  upon  a  quantum  meruit  f  or  work  and  labor 
674*]  for  about  nine  months,  performed  *by 
her  for  the  deceased,  which  claim  there  is  no 
ground  to  pretend  she  at  any  time,  personally 
or  otherwise,  presented  for  payment  or  offered 
to  refer.  To  lay  a  foundation  for  costs  in 
these 'cases,  the  claim  presented  for  payment 
and  which  is  offered  to  be  referred  must  be 
substantially  the  claim  which  the  plaintiff  sub- 
sequently recovers.  Knapp  v.  Curtis*,  6  Hill, 
886. 

Motion  denied. 

Revlewed-3Daly,  242. 


HARTSHORNE 

«. 
KING  ET  AL.,  Executors  of  RILEY. 

Executors  and  Administrators — Offer  to  Refer — 
Costs. 

A  creditor  entitled  to  recover  costs  against  an 
executor  or  administrator  on  account  of  haying 
made  an  offer  to  refer,  which  was  declined,  does  not 
lose  his  right  to  them  by  including:  in  his  declara- 
tion the  common  indebitatus  counts,  in  addition  to 
one  on  the  precise  demand  offered  to  be  referred, 
provided  his  claim  to  recover  on  the  trial  is  con- 
fined to  that  demand. 

But  if  he  should  serve  a  bill  of  particulars  claim- 
ing other  demands,  it  seems  he  would  lose  his  costs. 
Per  Jewett,  J. 

Citations— 1  Den.,  276 ;  6  Hill,  386 ;  2  R.  S.,  89,  sec.  38. 

MOTION  for  costs  against  an  executor.  The 
suit  was  commenced  April  12,  1845,  the 
declaration  counting  on  a  memorandum  in 
writing  dated  September  19,  1840,  signed  by 
the  defendants'  testator  in  his  lifetime,  by 
which  he  admitted  the  sum  of  $300  to  be  due 
to  the  plaintiff,  "subject,  however,  to  any  fut- 
ure and  more  complete  settlement  that  may 
hereafter  be  made  between  us;"  and  contained 
also  the  common  counts  in  indebitatus  assump- 
sit  and  promises  by  the  testator.  Non  assump- 
sit  was  pleaded  with  notice  of  the  Statute  of 
Limitations,  and  the  cause  being  referred  to  a 
sole  referee.  The  plaintiff,  relying  upon  the 
written  memorandum  alone  and  claiming  noth- 
ing but  the  amount  thereof  with  interest,  ob- 
tained a  report  for  $390.50. 

The  defendants'  testator  died  in  February, 
1843,  and  letters  testamentary  were  issued  to 
the  defendants,  who  reside  in  Cayuga  Co., 
the  5th  of  May  following.  The  plaintiff  re- 
sides in  New  Jersey.  June  1,  1843,  the  plaint- 
675*]  iff  wrote  *to  the  defendants  describing 
the  written  memorandum,  and  intimating  that 
on  a  strict  adjustment  he  was  entitled  to  some- 
thing beyond  the  $300  therein  mentioned.  The 
defendants  answered  June  17,  to  the  effect  that 
they  were  not  aware  of  any  such  demand  as 
that  which  the  plaintiff  had  mentioned  and 
should  allow  him  nothing,  and  that  if  he  had 
any  demand  he  must  prove  it.  In  July  fol- 
lowing the  memorandum  itself  was  presented 
by  an  agent  of  the  plaintiff  to  one  of  the  de- 
fendants, who  requested  that  it  might  be  again 
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presented  after  the  executors  should  have  ad- 
vertised for  claims,  and  said  he  presumed  it 
would  then  be  allowed.  In  May,  1844,  the 
same  agent  presented  the  memorandum  to  the 
other  defendant,  who  refused  to  allow  it.  An- 
other agent  called  on  the  defendant,  King,  for 
Eayment  in  June  following,  and  it  was  refused. 
Q  January,  1845,  the  plaintiff  caused  a  writ- 
ten proposition  addressed  to  the  executors  to 
be  presented  to  and  left  with  the  defendant, 
King,  agreeing  to  submit  the  demand,  which 
was  stated  to  be  a  claim  arising  upon  the  mem- 
orandum, a  copy  of  which  was  annexed,  to 
referees  to  be  appointed  by  the  surrogate  ac- 
cording to  the  statute,  and  offered  to  enter  into 
a  written  stipulation  to  submit  the  claim  to 
such  referees.  King  refused  to  submit  to  the 
reference. 

On  the  trial  of  the  cause  the  defendants  at- 
tempted to  defend  under  short  limitation  pro- 
vided by  the  Statute,  2  R.  S.,  89,  sec.  38,  they 
having  in  December,  1843,  given  notice  to  the 
creditors  to  exhibit  their  claims  on  a  day 
named  six  months  after  the  first  publication; 
but  the  notice  was  defective  in  not  stating  the 
place  where  the  demands  should  be  exhibited. 

Mr.  G.  Underwood,  for  plaintiff. 

Mr.  D.  Wright,  for  defendants. 

By  the  Court,  Jewett,  J.  The  plaintiff  is 
clearly  entitled  to  costs  in  this  suit,  to  be  levied 
of  the  property  of  the  testator,  upon  the  ground 
that  the  claim  was  disputed  by  the  defendants, 
and  that  they  refused  to  accept  of  t,he  plaint- 
iff's offer  to  refer  pursuant  to  the  statute.  Bul- 
lock v.  Bogardus,  ante,  p.  276.  There  was  no 
*attempt  by  the  plaintiff  to  recover  in  [*676 
this  suit  any  other  demands  than  the  specific 
demand  repeatedly  presented  for  payment, 
which  was  disputed  and  rejected  by  the  de- 
fendants, and  which  they  refused  to  refer. 

It  is  said  that  the  declaration  counted  upon 
other  claims  than  that  of  which  the  memoran- 
dum was  the  evidence,  which,  it  is  argued 
was  an  enlargement  of  the  plaintiff's  claim, 
and  ought  to  deprive  him  of  the  benefit  of  his 
offer  to  refer.  Knapp  v.  Curtiss,  6  Hill,  386. 
It  is  true  the  declaration  is  such  that  evidence 
of  other  demands  was  admissible  under  it, 
but  there  is  not  the  least  evidence  that  any  at- 
tempt was  made  to  give  any  such  evidence,  or 
that  the  plaintiff  ever  at  any  time  designed  it. 
If  the  plaintiff  had  served  a  bill  of  particulars 
and  in  that  had  claimed  other  demands,  there 
might  have  been  some  plausibility  for  the  ar- 
gument. 

"Whether  the  suit  was  brought  in  time  to 
save  the  statute  bar  of  six  months  provided  for 
by  2  R.  S.,  89,  sec.  38,  is  not  now  a  question. 
That  was  a  proper  question  to  be  disposed  of 
on  the  trial;  and  if  the  referee  decided  erro- 
neously, it  can  be  corrected  only  on  motion  to 
set  aside  his  report.  That  defense  is  in  bar  of 
this  suit  against  the  defendants.  The  question 
of  costs  is  to  be  decided  upon  the  assumption 
that  the  suit  was  commenced  in  time  after  the 
claim  was  exhibited,  disputed  or  rejected,  and 
not  referred.  The  motion  must  be  granted, 
the  amount  to  be  levied  of  the  property  of  the 
testator,  with  costs  of  the  motion. 

Motion  granted. 


Cited  in-9  How.  Pr.,  435. 
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ACKER  v.  LEDYARD.      Ex  PARTE  OSTRANDER. 


«77*]  *  ACKER  t>.  SUSAN  LED  YARD. 

Defendant  in  Error — Pleading — In  Nullo  est 
Erratum  and  Statute  of  Limitations — Elec- 
tion. 

The  defendant  in  error  pleading  to  the  assignment 
of  errors  in  null)  est  erratum,  and  the  Statute  of 
Limitations,  he  will  be  compelled  on  motion  to 
elect  by  which  of  the  pleas  he  will  abide. 

The  Statute  of  Limitations,  when  relied  on  by  a 
defendant  in  error,  must  be  pleaded,  though  the 
judgment  appears  on  the  face  of  the  record  to  be  of 
more  than  two  years  standing.  Per  Jewett,  J. 

Citations— Grab.  Pr.,  955.  958 ;  2  Str.,  1055 ;  Tidd, 
Pr.,  1210;  2  Dunl.  Pr.,  1156 ;  1  Str.,  127,  683:  2  R.  S., 
352,  sec.  9  :  409,  sec.  4:  595,  sec.  22;  1  Johns.  Cas., 
104 ;  Col.  Cos.,  41 ;  Cas.  t.  Hardw.,  346. 

THE  writ  of  error  to  the  Superior  Court  of 
the  City  of  N.  Y.  in  this  cause  having 
been  returned,  the  plaintiff  in  error  filed  and 
served  a  general  assignment  of  errors.  The 
defendant  pleaded:  (1)  In  nutto  est  erratum; 
(2)  That  the  writ  of  error  was  not  brought 
within  two  years  after  the  rendition  of  the 
judgment  in  the  court  below.  The  plaintiff 
in  error  moves  to  strike  out  the  second  plea, 
or  that  the  defendant  in  error  be  required  to 
elect  by  which  of  them  she  will  abide. 

Messrs.  Brown  and  Mathews,  for  plaintiff 
in  error. 

Mr.  D.  Greig,  for  defendant  in  error. 

By  the  Court,  Jewett,  J.  An  assignment 
of  errors  is  in  the  nature  of  a  declaration.  Grab. 
Pr.,  955.  Error  in  law  and  error  in  fact  can- 
not regularly  be  assigned  together  in  an  assign- 
ment of  errors.  If  it  be  attempted,  the  assign- 
ment will  be  bad  for  duplicity,  and  subject  to 
a  special  demurrer  for  that  cause.  Several  er- 
rors of  the  same  class  may  be  assigned,  but  er- 
ror in  law  and  error  in  fact  cannot  be  assigned 
in  the  same  cause,  for  they  are  distinct  matters 
and  require  different  trials.  To  the  assignment 
of  errors  the  defendant  may  plead  either  the 
common  joinder,  in  nullo  est  erratum,  or  a  spe- 
cial plea,  or  he  may  demur.  The  common 
joinder  alleges  that  there  is  no  error,  etc.,  and 
prays  that  the  court  may  proceed  to  examine 
the  record  and  affirm  the  judgment.  Special 
pleas  confess  the  errors  assigned,  but  avoid 
them  by  other  matter.  Of  this  character  is  the 
plea  of  the  Statute  of  Limitations.  It  is  a  good 
bar,  and  cannot  be  taken  advantage  of  in  any 
other  manner  than  by  plea.  2  Str.,  1055;  Grab. 
Pr.,  958.  Such  pleas  must  conclude  by  pray- 
<J78*1  ing  that  the  plaintiff  *may  be  barred  of 
his  writ  or  error,  and  not  that  the  judgment  be 
affirmed,  for  they  admit  the  judgment  to  be 
erroneous  ;  and  the  plaintiff  may  reply  or  de- 
mur. Tidd,  Pr.,  1210;  2 Dunl.  Pr.,  1156;  1  Str., 
127;  Id.,  683. 

Until  the  enactment  of  the  provision  in  the 
Revised  Statutes,  2  R.  S.,  409,  sec.  4,  declaring 
that  all  issues  of  fact  joined  in  any  court  pro- 
ceeding according  to  the  course  of  the  common 
law  should  be  tried  by  a  jury,  mil  tiel  record  and 
payment  could  not  be  pleaded  together,  as  they 
required  different  trials,  one  by  the  record  and 
the  other  by  the  country.  1  Johns.  Cas.,  104; 
Col.  Cas.,  41  s  Now,  by  2  R.  8.,  852.  sec.  9, 
"The  defendant,  in  any  action,  may  plead  as 
many  several  matters  as  he  shall  think  necessa- 
ry for  his  defense,  subject  to  the  power  of  the 
court  to  compel  him  to  elect  by  which  plea  he 
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will  abide,  in  cases  where  he  may  plead  incon- 
sistent pleas." 

Counsel  agree  that  the  plea,  in  nullo  est  erra- 
tum raises  an  issue  in  law  and  that  it  must  be 
tried  by  the  court.  It  is  well  settled  that  al- 
though it  appears,  from  the  face  of  the  record, 
that  the  judgment  is  above  two  years'  stand- 
ing the  statute  must  be  pleaded  as  well  as  oth- 
er btatutes  of  Limitations,  because  there  is  a 
saving  of  rights  of  persons  who  at  the  time  of 
the  rendition  of  the  judgment  were  under  cer- 
tain disabilities,  and  the  time  during  which 
such  disability  continues  is  not  deemed  any 
portion  of  the  time  limited  for  bringing  a  writ 
of  error.  Such  person,  however,  is  entitled  to 
bring  a  writ  of  error  at  any  time  within  two 
years  after  such  disability  shall  be  removed 
2  R.  S.,  595,  sec.  22  ;  Cases  t.  Hardwick,  346. 
Exceptions  may  be  replied  "to  take  off  the  ef- 
fect of  the  plea;  and  therefore  the  court  cannot 
take  notice  of  it  merely  as  it  appears  upon  the 
record  itself." 

The  pleas  are  inconsistent,  and  the  defendant 
in  error  must  elect  by  which  she  will  abide. 
Motion  granted. 

Cited  in— How.  Cas.,  433. 


*Ex  PARTE  OSTRANDER.     [*679 

Appeal  Bond— Practice— Motion  to  Dismiss  Ap- 
peal— Mandamus. 

It  is  unnecessary  in  an  appeal  bond  to  recite  the 
day  on  which  the  judgment  before  the  justice  was 
rendered.  Per  Jewett,  J. 

If  incorrectly  stated,  the  C.  P.  can  allow  the  bond 
to  be  amended.  Per  Jewett,  J. 

If  the  affidavit  and  allowance  of  appeal  are  made 
after  the  ten  days  prescribed  by  the  statute,  the  C. 
P.  has  no  power  to  relieve  the  appellant.  Per  Jew- 
ett, J. 

A  motion  to  dismiss  an  appeal  must  be  made  at  the 
first  term  for  which  there  is  time  to  give  notice,  and 
the  C.  P.  cannot,  by  rule  granted  at  such  first  term, 
give  leave  to  move  at  the  succeeding  terra. 

A  mandamus  will  not  lie  to  compel  the  C.  P.  to 
vacate  a  rule  dismissing  an  appeal,  though  it  was 
granted  when  the  court  had  no  authority  to  enter- 
tain the  motion. 

This  court  has  not  jurisdiction  to  award  a  man- 
damus to  an  Inferior  judicial  tribunal  in  every  case 
where  the  party  injured  has  no  other  remedy. 

Cltations-2  R,  8.,  247.  sec.  124 ;  258,  sec.  187 :  258.  sec, 
189,  sub.  2 ;  261.  sees.  201-204: 556,  sees.  33.  34  ;  5  Wend., 
136 ;  7  Paige,  245 ;  9  Paige,  572  ;  18  Wend..  79 : 20  Wend.. 
658. 

MOTION  for  a  mandamus.  Judgment  was 
rendered  before  a  Justice  of  the  peace  in 
favor  of  one  Tremper  against  Ostrander.  March 
11,  1845,  for  over  $25  exclusive  of  costs,  in  a 
cause  wherein  issue  had  been  joined.  The  de- 
fendant supposing  the  judgment  would  not 
have  been  rendered  until  the  next  day,  because 
the  justice,  March  8,  when  the  trial  was  fin- 
ished, had  said  he  should  take  four  days  to 
give  judgment,  waited  until  March  22  when  he 
made  an  affidavit  and  procured  an  allowance 
of  an  appeal  to  be  indorsed,  and  on  the  29th 
served  the  same  with  an  appeal  bond  (reciting 
the  judgment  to  have  been  rendered  on  the 
12th)  on  the  justice,  who.  on  the  29th  of  May 
thereafter,  made  and  filed  his  return.  At  the 
next  term  of  the  Columbia  C.  P..  on  the  third 
Monday  of  June,  1845,  the  plaintiff,  pursuant 
,o  a  notice  of  motion,  moved  to  dUmias  the  ap- 
peal, which  motion  was  denied  with  costs  on 
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the  ground  that  the  notice  did  not  specify  the 
grounds  on  which  it  was  made,  but  with  lib- 
erty to  the  appellee  to  renew  it  at  the  next  term. 
The  appellant  then  filed  a  new  bond  avoiding 
the  incorrect  recital  of  the  judgment,  and  the 
appellee  gave  a  new  notice  of  motion  for  the 
68O*]  ensuing  September  Term  upon  *the 
former  and  some  additional  papers,  the  notice 
specifying  the  objections  and  relying  upon  the 
affidavit  not  having  been  made  nor  the  appeal 
allowed  in  time.  The  motion  was  made  and 
opposed  by  the  appellant,  who  objected  that 
the  court  had  no  longer  any  jurisdiction  to  dis- 
miss the  appeal,  it  being  limited  in  that  respect 
to  the  first  term  after  the  appeal  at  which  a  mo- 
tion could  be  made,  and  also  that  a  motion  had 
been  then  actually  made  and  denied.  The 
court,  however,  entertained  the  motion  and 
dismissed  the  appeal.  The  mandamus  asked 
for  is  to  compel  the  court  to  vacate  this  rule  and 
proceed  with  the  cause. 

Mr.  J.  H.  Reynolds,  for  the  relator. 

Mr.  G.  W.  Buckley,  contra. 

By  the  Court,  Jewett,  /.  There  is  no  ground 
to  say  that  the.  judgment  before  the  justice 
must  be  deemed  to  have  been  entered  on  the 
12th  instead  of  the  llth  of  March.  It  was  com- 
petent for  the  justice  to  enter  it  on  any  day 
within  four  days  after  the  cause  was  submitted 
to  him  for  his  final  decision.  2  R.  S.,  247,  sec. 
124. 

The  allowance  of  the  appeal  was  not  within 
the  time  prescribed  by  the  statute  ;  it  was  on 
the  eleventh  day  after  the  judgment  was  ren- 
dered. It  should  have  been  within  ten  days. 
2R.  8.,  258,  sec.  187. 

No  objection  is  made  to  the  bond  first  given 
on  the  appeal,  except  that  it  recited  the  judg- 
ment as  having  been  rendered  on  the  12th  in- 
stead of  the  llth  of  March.  The  recital  of  the 
day  on  which  judgment  was  rendered  is  not 
required  by  the  statute.  2R.  S.,  259,  sec.  189, 
sub.  2.  It  is  only  necessary  "  to  exhibit  the 
names  of  all  the  parties,  the  character  in  which 
they  prosecuted  or  defended  before  the  justice, 
the  amount  recovered  and  the  name  of  the  jus- 
tice." The  Court  of  C.  P.  might  have  allowed 
the  bond  to  be  amended,  in  that  particular.  2 
R.  S.,  p.  261.  sec.  204;  Id.,  p.  556,  sees.  33,  34. 
The  justice,  however,  made  and  filed  his  re- 
turn to  the  appeal,  eighteen  days  prior  to  the 
first  day  of  the  next  term  of  the  C.  P. ,  and 
68  l*]*thereupon  the  C.  P.  became  possessed 
of  the  cause,  and  it  became  its  duty  to  cause 
the  parties  to  proceed  therein  with  all  due  dil- 
igence. 2R.  S.,  261,  sec.  201.  The  parties  re- 
spectively had  a  right  to  serve  notice  of  trial 
for  the  next  term  of  the  court  eight  days  before 
the  first  day  of  such  term,  and  the  appellee 
might  have  given  a  notice  of  motion  to  dismiss 
the  appeal.  Sec.  202.  In  this  case  the  appellee 
exercised  his  right  to  give  a  notice  of  motion  to 
dismiss  the  appeal  for  the  next  term, and  the  mo- 
tion was  made  and  opposed,  and  was  denied 
with  costs,  upon  the  ground  that  the  notice  did 
not  specify  the  grounds  of  the  motion;  but  the 
court  gave  the  appellee  leave  "  to  renew  said 
motion  at  the  next  term."  It  is  entirely  clear 
that  there  was  a  ground  sufficient  to  dismiss 
the  appeal;  and  as  I  think,  one  against  which 
the  court,  if  it  had  been  disposed,  could  not 
have  relieved  the  party;  that  is,  that  the  affida- 
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vit  and  allowance  of  an  appeal  were  not  made 
within  the  time  required  by  the  statute.  But 
the  court  decided  that  the  appellee  had  not 
complied  with  the  provisions  of  the  statute  by 
specifying  the  grounds  of  the  motion  in  his 
notice  and,  therefore,  denied  the  motion. 

The  decision  of  the  court,  at  the  September 
Term,  to  entertain  the  motion,  and  the  order 
then  made  dismissing  the  appeal  were,  in  my 
opinion,  in  manifest  violation  of  the  provisions 
of  the  statute  on  that  subject,  notwithstanding 
the  reservation  in  the  rule  of  June  Term.  By 
section  208,  p.  261.  it  is  declared  that  no  mo- 
tion to  dismiss  an  appeal  shall  be  heard  "  aft- 
er the  first  term  at  which  the  same  might  have 
been  made."  The  motion  not  only  might  have 
been  made,  but  was  in  fact  made  and  denied 
at  the  June  Term.  The  statute  is  imperative, 
and  the  court  clearly  erred  in  entertaining  the 
motion  at  the  succeeding  term.  The  idea  sug- 
gested that  the  motion  in  September  was  a  con- 
tinuance of  the  one  made  in  June,  I  think  is 
without  any  good;  foundation.  It  was  virtual- 
ly, an  attempt  to  enlarge  the  time  fixed  by 
statute  in  which  to  perform  a  particular  act. 
This  is  a  power  which  the  court  did  not  pos- 
sess. Jacksonv.  Wiseburn,  5  Wend.,  186;  Bar- 
clay v.  Brown,  7  Paige,  245;  CaldweU  v.  Mayor, 
etc.,  of  Albany,  9  Id.,  572. 

The  C.  P.  having  decided  otherwise,  the  im- 
portant *question  arises,  whether  this  [*O82 
court  in  the  due  exercise  of  its  jurisdiction 
over  inferior  tribunals,  can  correct  the  error 
by  mandamus.  It  is  argued  that  without  the 
aid  of  this  writ  the  party  is  remediless;  that 
error  will  not  lie.  That  is  not  a  sufficient 
ground  in  itself  to  entitle  a  party  to  the  writ. 
It  is  true  that  when  a  party  has  another  legal 
remedy,  a  mandamus  will  generally  be  refused 
on  that  ground;  but  it  is  not  true,  that  because 
a  party  has  no  legal  remedy,  unless  by  this 
writ,  that  it  will  be  granted  for  that  cause. 
The  C.  P.  had  judicial  cognizance  of  the  sub- 
ject-matter; and  although  I  have  no  doubt  but 
that  it  erred  in  its  decision,  yet  it  cannot  be 
corrected  by  mandamus.  It  was  clearly  a  judi- 
cial error.  Judges  of  Oneida  v.  People,  18 
Wend.,  79;  People  v.  Judges  of  Dutches,  20 
Wend.,  658. 

Motion  denied. 

Cited  in-2  N.  Y.,  4fi6;  3  How.  Pr.,32;  13  How. 
Pr.,278;  28Cal.,640. 


SCHERMERHORN  t>.  NOBLE. 

Motion  for  Judgment  as  in  Case  of  Nonsuit — 
Several  Causes — Same  Plaintiff  but  Different 
Defendants —  Costs. 

Where  a  motion  for  judgment  as  in  case  of  non- 
suit was  made  in  several  causes  in  which  the  plaint- 
iff was  the  same,  but  the  defendants  were  different 
in  each,  upon  one  set  of  papers,  the  attorneys  being- 
the  same  in  each,  and  the  facts  on  which  the  mo- 
tion depended  identical,  and  leave  was  given  to 
stipulate  on  payment  of  the  costs  of  the  motion ; 
held,  that  the  defendants  were  entitled  to  but  one 
sum  of  $10  in  all  the  causes. 

The  rule  would  have  been  the  same  if  different 
papers  had  been  served  for  each  cause-  Per  Jew- 
ett, J. 

CitationB-18  Johns..  310 ;  4  Cow..  632 ;  3  Cow.,  385 ; 
1  Wend.,  293. 

rpHERE  were  thirty-one  other  causes  in  fa- 
L   vor  of  the  same  plaintiff  against  different 
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defendants,  and  the  attorneys  are  the  same  in 
each.  A  motion  was  made  for  judgment  as  in 
case  of  nonsuit,  grounded  on  one  affdavit,  and 
a  notice  in  which  the  titles  of  all  the  causes  are 
included.  The  motion  was  granted  with  leave 
to  the  plaintiff  to  stipulate  on  payment  of  the 
costs  of  the  motion,  and  the  question  then 
arose  whether  the  defendants  were  entitled  to 
$10  costs  in  each  suit,  or  to  only  one  bill  of 
$10. 

683*]    *Mr.  H.  Wells,  for  defendant. 
Mr.  Davis,  for  plaintiff. 

By  the  Court,  Jewett,  J.  There  is  no 
ground  under  the  practice  for  a  long  time  well 
settled  to  entitle  the  defendant's  attorney  to 
more  than  $10  costs  in  all  the  causes.  These 
motions  were  in  fact,  as  it  was  proper  that  they 
should  have  been,  consolidated;  the  same  per- 
son is  plaintiff  in  each  cause,  and  although  the 
defendants  are  different,  the  attorneys  in  each 
DENIO  1. 


cause  are  the  same;  the  motion  made  in  each 
is  upon  the  same  grounds,  and  is  supported  by 
the  same  facts.  The  defendant's  attorney  has 
lost  nothing  by  consolidating  the  motions,  for 
if  they  had  been  sustained  by  a  set  of  papers 
in  each  case,  no  more  than  $10  could  have 
been  allowed  him  for  all  the  motions,  as  it 
would  have  been  unnecessary  that  each  mo- 
tion should  have  been  sustained  bv  a  distinct 
set  of  papers.  Jackson  v.  Keller,  18  Johns.,  310; 
Jackson  v.  Clark,  4  Cow.,  532;  Jackson  v.  Garn- 
*ey,  3  Id.,  385;  Jerome  ads.  Boeram.  1  Wend., 
293. (a) 

Ordered  accordingly. 

Cited  In— 60  N.  Y.,  181 ;  3  How.  Pr.,  32 ;  6  How.  Pr.» 
106 ;  1  Blatchf .,  158. 

(a)  This  point  was  too  well  settled  when  such 
costs  were  taxed  by  items  to  require  to  be  again  no- 
ticed in  the  reports,  and  this  case  is  published  sim- 
ply to  show  that  the  limitation  of  the  costs  of  the 
moving  party  to  $10  upon  each  motion  does  not 
change  the  rule. 
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See  REAL  PROPERTY. 
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Award  must  be  within  the  submission. 

Butler  v.  Mayor,  606 

Submission ;  sufficiency  of,  when  informal  ; 
Statutory  provisions  ;  waiver  of. 

Howard  v.  Sexton,  861 

Submission  as  discontinuance  of  suit. 

Van  Slyke  v.  Lettice,  476 

Submission  ;  who  may  make. 

Smith  v.  Van  Nostrand,  179 

ASSIGNMENT. 

Of  choses  in  action ;  what  title  assignee  ac- 
quires. 

Waters  v.  Allen,  180 

ATTORNEY  AND  CLIENT. 

Failure  of  attorney  to  pay  over  money  ; 
Remedy  of  client. 
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BANKRUPTCY. 
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Guaranty  of  negotiable  paper;  Considera- 
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Negotiable  paper  ;  Presumption  as  to  ac- 
quiring. 

Nelson  v.  Cowing,  380 

Bank  of  Orleans  v.  Barry,          738 
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Hays  v.  Stone,  535 

Notice  of  non-payment ;  death  of  party  en- 
titled to  notice ;  to  whom  notice  must 
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Notice  of  non  payment ; 

When  to  be  personal  and  when  by  mail ; 

When  parties  are  regarded  as  residing  in 

same  place ; 
Conflict  of  authority. 

Cayuga  Co.  Bank  v.  Bennett,      115 
Payment  by  note. 

Waydellv.  Luer,  189 

Parties  to  negotiable  paper  ;  when  and  how 
far  competent  witnesses  as  to  validity  of. 
Paige  v.  Cagtwin,  616 

Contract   of   indorsement;    effect   of   con- 
struction. 

,  Hall  v.  Newcomb,  635 
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payment ; 
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Watervliet  Bank  v.  White,  911 
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Carville  v.  Crane,  201 

BRIDGES. 

Erection  on  navigable  river ;  Powers  of 
State. 

Renwick  v.  Morris,  690 

COMMENCEMENT  OF  SUIT. 
Time  of;  issuing  of  writ. 

Johnson  v.  Oomstock,  265 

COMMON  CARRIERS. 
Carriers  of  connecting  routes  ; 
Masters  and  owners  of  vessels  as  ; 
Limitation  of  liability  by  contract. 

Slocum  v.  Fairchild,  592 

Delivery ;    liability  of   carrier    continues 
until. 

Fish  v.  Newton,  713 

Liability  for  baggage ;  what  constitutes  bag- 
gage. 

Tower  v.  Utica,  etc.,  Ry.  Co.,      506 
Liability  beyond  their  own  routes. 
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CONSIDERATION. 

Impeachment  of,  expressed  in  sealed  instru- 
ment. 

Van  Epps  v.  Harrison,  54 

CONSTITUTIONAL  LAW. 

Eminent  domain ;  taking  of  private  prop- 
erty ;  improvement  of  streets,  etc.  ; 
Consequential  injury. 

Wilson  v.  Mayor,  906 

Police  power  of  the  States ; 
Abatement  of  nuisances. 

Foote  v.  Fire  Dept.  of  N.  Y.,         66 
Waiver  of  constitutional  objection. 

Baker  v.  Braman,    '  278 

CONTRACTS. 

See  CONFLICT  OP  LAWS; 
CONSIDERATION  ; 
INFANCY. 

Consideration ;  moral  obligation. 

Cameron  v.  Fowler,  139 

Executory  ;  breach  of  ; 
Damages. 

Masterton  «.  Mayor,  512 

Rescission ;  return  of  consideration. 

Masson  v.  Bovet,  722 

COVENANTS. 

Dependent  and  independent. 

Morris  v.  Sliter,  719 

DAMAGES. 

See  CONTRACTS; 
PENALTY. 

Measure  of,  in  action  for  conversion  of 
property  of  fluctuating  value. 

Dykers  v.  Allen,  663 

Refusal  to  accept  services  of  employe  be- 
fore expiration  of  engagement ;  actual 
damages  recovered. 

Clark  v.  Marsiglia,  808 

DEEDS. 

See  REAL  PROPERTY. 

Delivery  of;  what  sufficient. 

Elsey  v.  Metcalf,  811 

DEMAND. 

See  PRACTICE. 

DOWER. 
Election  between,  and  provision  in  will. 

Bull  v.  Church,  104 

ELECTION. 

See  DOWER. 

ELECTIONS. 

See  WAGERS. 

EVIDENCE. 

See  FORMER  ADJUDICATION. 

Admissibility  of  parol,  to  show  that  a  deed 
absolute  on  its  face  was  intended  as 
mortgage. 

Webb  e.  Rice,  338 
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Foreign  laws  ;  proof  of. 

DoUfus  v.  Frosch,  826 

Inadmissibility  of  parol,  to  contradict  or 
vary  written  instruments;  exceptions  ; 
classified  list  of  notes. 

Brown  v.  Hull,  837 

Legislative  proceedings  ;  presumption  of 
regularity. 

De  Bow  v.  People,  701 

Proof  of  handwriting ;   comparison  ; 
Competency  of  witnesses. 

People  v.  Spooner,  817 

Tax  deeds  ;  recitals  in,  as  evidence. 

Striker  v.  Kelly,  493 

Usage  as. 

People  v.  Phillips,  833 

Constantine  v.  Van  Winkle,  323 

EXECUTORS  AND  ADMINISTRATORS. 

Foreign  ;  extent  of  authority  of. 

Chapman  «.  Fish,  456 

FACTORS. 

See  PRINCIPAL  AND  AGENT. 

FIXTURES. 

Conversion  into  real  estate ;  subsequent 
conveyance  passes. 

Fryatt  v.  Sullivan  Company,         72 

FORGERY. 
What  constitutes. 

People  v.  Cody,  433 

FORMER  ADJUDICATION. 

Admissibility  of  parol  evidence  to  show 
what  was  in  issue  in  former  suit, 

Miller  v.  Ma  nice,  302 

When  a  bar. 

Fish  v.  Folley,  281 

FRAUD. 

See  SALES. 

GUARANTY. 

See  BILLS,  NOTES  AND  CHECKS, 
Acceptance  ;  when  necessary. 

Smith  v.  Dann,  452 

Terms  of.  must  be  strictly  complied  with  ; 
If  founded  on  valuable  consideration,  con- 
struction should  be  liberal. 

Walrath  v.  Thompson,  451 

INFANCY. 

Conveyance  by  infant ;  whether  void  or 
voidable. 

Sherman  v.  Oarfield,  813 

Disaffirmance  of  executed  contracts ; 
Return  of  consideration. 

Medbury  t.  Watrous,  529 

Liability  of  infants  for  tort*. 

Wallace  v.  Moru,  170 

INSURANCE. 

Construction   of  policy;  answer  to  inqui- 
ries as  to  buildings  ; 
Warranties  and  representations. 

Trench  c.  Chentngo  Int.  Co.,      633 
Construction  of  words,  "  house  building  or 
repairing." 

(front v.  Howard  Int.  Co.,  36 
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Forfeiture  of  policy  by  alienation  5 
Subsequent  assessment  ; 
Whether  a  waiver. 

Neely  v.  Onon.  Int.  Co.,  607 

Marine ;  return  of  premium. 

Waters  v.  Allen,  180 

Reference  to  other  papers. 

Burritt  t>.  Sar.  Ins.  Co.,  97 

JURISDICTION. 

See  RIPARIAN  RIGHTS. 
Actions  for  personal  injuries,  transitory. 

Wilson  v.  Mackenzie,  524 

Commitment  by  Chancellor  for  contempt ; 
Jurisdiction  of  Supreme  Court. 

Spaulding  v.  People,  595 

Distinction  between  courts  of  general  and 

special  or  limited  ; 
Presumption. 

People  v.  Koeber,  603 

JURY. 

See  PRACTICE. 

LANDLORD  AND  TENANT. 
Constructive  eviction. 

Ogflvie  v.  Hull,  50 

Recoupment  in  actions  between. 

Whitbeck  v.  Skinner.  508 

Tenantable  condition  ; 
No  implied  warranty. 

Clevcsv.WillougJtby,  519 

LIBEL. 

See  SLANDER  AND  LIBEL. 

MANDAMUS. 
Control  of  inferior  courts  by  ; 
Discretion. 

Ex  parte  Soon,  924 

Not  granted  when  there  is  another  adequate 
remedy. 

People  v.  Lawrence,  347 

MASTER  AND  SERVANT. 

Liability  of  master  for  injuries  sustained  by 

servant ; 

Negligence ;  contributory  ; 
Negligence  of  co  servants  ; 
Who  are  co-servants. 

Brown  t.  Maxwell,  469 

MERGER. 
Higher  security. 

Butler  v.  Miller,  840 

MORTGAGES. 

See  EVIDENCE. 

Distinction  between  pledge  and  mortgage  ; 
When  pledgee  may  sell. 

Dykers  v.  Allen,  663 

NEGLIGENCE. 

See  MASTER  AND  SERVANT. 

NEW  TRIAL. 

Decision  resting  in  discretion,  not  a  ground 
for. 

Leland  v.  Bennett,  132 

Error  in  charge  ;  when  not  a  ground  for. 

Hay  den  v.  Palmer,  624 

Leven-v.  Smith,  898 
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Expression  of  opinion  by  the  court,  as  to 
the  weight  of  evidence. 

People  v.  Bodine,  796 

Objections  not  taken  at  the  trial,  not  a 
ground  for. 

Hollenback  v.  Fleming,  367 

Exceptions,  to  be  available  must  be  taken 
at  trial. 

Hunter  v.  Tr.  of  Sandy  Hill,      404 
Verdict  against  evidence. 

Conrad  v.  Williams,  418 

OFFICERS. 

Judicial  and  ministerial ; 
Personal  liability  of. 

Houghton  v.  Swarthout,  904 

Judicial,  not  personally  liable  for  judicial 
acts. 

Harman  v.  Brother  son,  886 

Ministerial ;  how  far  protected  by  process. 

Webber  v.  Sherman,  268 

Ministerial ;  how  for  protected  by  process  ; 

refusal  to  execute  process. 

Cornell  v.  Barnes,  502 

Ministerial,  may  permit  escape  under  proc- 
ess, regular  on  its  face,  issued  upon  void 
judgment. 

McDuffie  c.  Beddoe,  691 

Who  are  officers  de  facto  ; 
Title  cannot  be  questioned  collaterally. 

People  v.  Stevens,  249 

PARTNERSHIP. 

See  BILLS,  NOTES  AND  CHECKS; 
COMMON  CARRIERS. 

Extinguishment  of  liability  ; 
Merger  ; 
Higher  security. 

Peters  v.  Sanford,  776 

Power  of  individual  member  to  bind  firm 

on  negotiable  paper. 

Firm  name ;  it  may  be  that  of  an  individual 
member. 

Bank  of  Rochester  v.  Monteath,  838 

What  constitutes  5  requisites  :  definitions. 

Burckle  v.  Eckhart,  815 

PAYMENT. 

See  BILLS,  NOTES  AND  CHECKS. 

Voluntary,  when  may  be  recovered ;  mis- 
take of  law  and  fact. 

Sittiman  v.  Wing,  546 


PENALTY. 
Liquidated  damag 
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PERPETUITIES. 

See  REAL  PROPERTY. 

PLEDGES. 

See  MORTGAGES. 

PRACTICE. 

Affidavits  of  juror  ;    for  what  purpose  re- 
ceived. 

Clum  v.  Smith,  229 

When  demand  must  precede  suit ; 
Factors,  collecting  agents,  and  attorneys. 

Downes  v.  Phoenix  Bank,  365 
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PRINCIPAL  AND  AGENT. 

See  SALES. 

Authority  of  agent,  to  execute  contract  un- 
der seal,  must  be  under  seal ; 

Ratification ; 

Parol  authority  to  contract  to  convey,  suffi- 
cient. 

Lawrence  v.  Taylor,  69 

Establishment  of  agency  by  subsequent  rat- 
ification ; 

Sufficiency  of  ratification,  i 

Jfoss  v.  Rossie  Lead  Mining  Co.,    79 

Ratification  by  principal ; 

Duty  of  factor  as  to  remittance; 

Factors   bound  to  follow  instructions  of 
principals. 

Hays  v.  Stone,  535 

PRINCIPAL  AND  SURETY. 

Demand ; 

Contract  strictly  construed. 

Nelson  v.  Boslwick,  45 

Discharge  of  sureties  on  official  bond  ; 
What  will  discharge  surety. 

Bangs  v.  /Strong,  678 

REAL  PROPERTY. 

Adverse  possession  ;  what  constitutes; 
Grant  of  lands  held  adversely,  void. 

Constantine  v.  Van  Winkle,          323 
Construction  of  deeds ; 
Natural  objects  control  distances,  etc. 

Hathaway  v.  Power,  421 

Dedication  of  land  to  public  use. 

Hunter  v.  Trustees,  404 

Parol   license  to   enter; 
Power  of  revocation. 

Miller  v.  A.  &  8.  Ry.  Co.,          283 
Perpetuities ; 
Suspension  of  power  of  alienation. 

Boy  ton  v.  Hoy  t,  716 

Surrender  or  destruction  of  deed  does  not 

operate  to  revest  title  in  grantor  ; 
Alteration  after  execution. 

Raynor  v.  Wilson,  426 

RECOUPMENT. 

See  LANDLORD  AND  TENANT. 

REMEDIES. 

Cumulative. 

Renwick  v.  Morris,  690 

RIPARIAN  RIGHTS. 

Diversion  of  water ; 

Injury  committed  in  another  State ; 

Jurisdiction. 

Watts  v.  Kinney,  290 

SALES. 

See  STATUTE  OF  FRAUDS. 

Caveat  emptor  ;  implied  warranty ; 
Fraudulent  representations ; 
Expressions  of  opinion,  etc. 

Van  Epps  v.  Ifarruon,  64 

Delivery  of  more  than  contract  called  for. 

Downer  e.  Thompson,  334 

Power  of  agents  and  brokers  to  warrant. 

Nelson  v.  Cowing,  379 
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Stoppage  in  transitu ; 

How  long  right  of  continues. 

Mottram  v.  Heyer,  867 

Warranty ;  implied  warranty  of  wholesome- 
ness  in  sales  of  provisions  for  domestic 
use  ;  implied  warranty  of  quality  5 

Caveat  emptor  ; 

Warranty  of  quality  in  sales  made  by  sam- 
ple; inspection  by  purchaser. 

Moses  v.  Mead,  829 

SHERIFF. 

Liability  for  acts  of  deputy. 

StiUmanv.  Squire,  812 

SLANDER  AND  LIBEL. 

Charge  of  perjury. 

Howard  v.  Sexton,  852 

Privileged  communications. 

Gilbert  v.  People,  712 

Repetition  of  slanderous  charge. 

Root  v.  Lowndes,  443 

What  amounts  to  libel ;  definitions. 

Cooper  v.  Oreeley.  819 

Words  affecting  a  public  officer  or  candi- 
date for  office. 

Van  Tassel  v.  Capron,  785 

Words  charging  an  indictable  offense. 

Baum  v.  Clause,  100 

STATUTE  OF  FRAUDS. 

Agreement,  not  to  be  performed  within  a 

year; 
Contingency. 

Artcher  v.  Zeh,  102 

Contract  not  to  be  performed  within  a 
year. 

Wilson  v.  Martin,  909 

Promise  to  pay  the  debt  of  another; 
Consideration  ;  expression  of,  in  writing. 

Newcomb  v.  Clark,  777 

Sale ;  sufficiency  of  delivery  and  acceptance. 

Shindler  v.  Houston,  716 

Sale  of  standing  trees,  within  Statute. 

Green  v.  Armstrong,  890 

STATUTE  OF  LIMITATIONS. 

Absence  of  one  of  several  defendants  from 
the  State. 

Brown  v.  Delafleld,  853 

New  promise ; 
Acknowledgment ; 
What  will  bar  Statute. 

Cocks  v.  Weeks,  506 

STATUTES. 

In  derogation  of  the  rights  of  property  or 
the  common  law,  strictly  construed. 

Sherwood  t.  Reade,  640 

TORTS. 

See  INFANCY. 

TRIAL. 

See  NEW  TRIAL. 

TROVER. 

See  DAMAGES. 
Conversion ;  change  of  identity  ; 
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When  wrong-doer  acquires  title. 
SiUtmry  v.  McCoon, 

USAGE. 

See  EVIDENCE. 

USURY. 

See,  generally, 

McKnight  v.  Wheeler, 
Classified  list  of  notes  on. 

Seneca  Co.  Bank  v.  Schermer- 

horn, 
Sale  of  credit. 

Barber  v.  Eetchum, 

VENUE. 

Change  of ;  fair  trial. 

People  v.  Bodine, 

WAGERS. 
On  event  of  election  ; 
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Recovery  from  stakeholder. 

Fowler  v.  Van  Surdam, 


434 

745 
645 

542 
893 


WILLS. 

See  DOWER. 

Construction  of  word  "  children ; " 
Stepchildren  not  generally  included. 

Gutter  v.  Doughty,  597 

Limitation ;  indefinite  failure  of  issue. 
Fee  by  implication ; 
Charge  upon  devisee  ; 
Contingent  charge. 

Heard  v.  Horton,  765 

Republication  by  codicil. 

Kip  v.  Van  Cortland,  611 

Revocation;  marriage  and  birth  of  child,  as 
implied. 

Haven*  v.  Van  Den  Burgh,          707 
Words  of  inheritance,  unnecessary  to  create 
a  fee. 

Areson  v.  Areson,  176 

WITNESSES. 

See  BILLS,  NOTES  AND  CHECKS. 
Credibility  of. 

Conrad  v.  Williams,  418 
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ABATEMENT. 

See  PLEADINGS. 

ACKNOWLEDGMENT  AND  PROOF 
OF  DEEDS,  ETC. 

An  acknowledgment  before  a  consul  of  the  U. 
8.  resident  in  a  foreigrn  country,  bearing  his  certifi- 
cate and  seal,  is  sufficient  proof  of  the  instrument 
without  evidence  ottunde  of  the  signature  or  seal. 
St.  John  v.  Croel,  5  Hill,  573.  233 

Ancient  deed  by  husband  and  wife,  held  to  indi- 
cate an  intent  to  convey  the  estate  in  fee  of  the 
wife  as  well  as  the  life  estate  of  husband. 

Constantine  v.  Van  Winkle,  6  Hill,  177,          323 

Husband  and  wife  executed  deed  in  1760  of  lands 
of  which  wife  was  seised  in  fee  in  her  own  rijfht ; 
where  grantee  was  In  possession  at  time  of  passage 
of  Act  of  February  16,1771,  confirming  ancient  con- 
veyances; held,  deed  valid  and  operative,  though 
wife  had  never  acknowledged  It  In  any  form. 

Idem.  823 

A  deed  acknowledged  in  1784  may  be  read  In  evi- 
dence on  the  certificate  of  the  officer,  though  the 
certificate  does  not  state  that  the  officer  knew  the 
person  making  the  acknowledgment,  or  had  proof 
of  his  identity. 

Northrop  v.  Wright,  7  Hill,  478,  656 

ACTION. 

The  filing  of  a  declaration  is  not  tbe  commence- 
ment of  a  suit,  but  tbe  commencement  dates  from 
time  of  actual  service  upon  defendant. 

Johnson  v.  Comstock,  6  Hill,  10,  265 

A  depositor  with  a  bank  cannot  maintain  suit  for 
balance  of  account  without  previous  demand  by 
check  or  otherwise,  and,  this  is  so,  though  balance 
was  struck  on  customer's  bank  book  by  a  clerk  of 
the  bank. 

Dowries  v.  Phanix  Bk.,  6  Hill.  297.  365 

ADMINISTRATOR. 

See  EXECUTORS  AND  ADMINISTRATORS. 

ADVERSE  POSSESSION. 

Possession  for  more  than  twenty  years,  by  pur- 
chaser in  good  faith  under  sheriff's  deed,  of  lands  of 
which  judgment  debtor  was  in  possession  claiming 
as  owner  in  fee,  will  be  presumed  adverse  against 
the  whole  world. 

Northrop  v,  Wright,  7  Hill.  476.  656 

Conveyance  by  quitclaim,  or  deed  without  war- 
ranty, by  grantor  in  possession  claiming  under  val- 
id conveyance  in  fee,  is  not  sufficient  to  create  sus- 
picion that  he  or  his  grantee  intends  to  abandon 
former  adverse  holding.  Idem.  656 

One  in  possession  of  land  claiming  under  color  of 
title  in  fee  may  take  a  deed  from  a  hostile  claimant 
for  purpose  of  quieting  title,  without  abandoning 
character  of  adverse  possessor.  Idem.  656 

A  deed  of  lands  held  adversely  to  grantor  is  ut- 
terly void  in  respect  to  the  person  thus  holding. 

Cote  v.  Irvine,  6  Hill.  634,  484 

AFFIDAVIT. 

See  MOTIONS  AND  OROERA,  VENUE.  ETC. 

Affidavit  on  which  to  move  to  strike  cause  from 
calendar  for  want  of  service  of  demurrer  book  must 
show  service  of  notice  of  argument  unless  It  has 

HILL  5,  6,  T,  DENIO  1. 


been  served  by  opposite  party,  but  need  not  state 
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Herk.  Co.  Bk.  v.  Devcreux,  6  Hill,  9, 

AFFIDAVIT  OF  MERITS. 

Where  a  plea  consists  of  two  branches,  one  of 
which  concludes  to  the  country  and  the  other  with  a 
verification—  e.  g..  non  asntmpatt  as  to  part  and  ten- 
der as  to  the  residue—  it  need  only  be  accompanied 
by  an  affidavit  of  its  truth.without  adding  a  gener- 
al affidavit  of  merits. 

Lewis  v.  Watkins,  6  Hill,  230.  349 

Affidavit  of  merits  swearing  to  advice  of  counsel 

may  be  invalidated  by  showing  that  the  person  who 

gave  the  advice  was  not  a  counselor,  but  merely  an 

attorney. 

.McGary  r.  Hart,  1  Hill,  17B,  558 

ALBANY,  CITY  OF. 

Action  for  anchorage  and  wharfage,  right  to 
which  was  conferred  upon  City  of  Albany  by  Gov. 
Dongan.  must  be  brought  in  corporation  name  of 
city  and  is  not  devested  by  Act  of  April  5,  1828,  au- 
thorizing construction  of  basin  in  City  of  Albany 
Trowbridge  v.  Mayor,  etc.,  of  Albany,  7 

Hill,  429,  639 

Aff'g  S.  C.,  5  Hill,  71,  56 

The  owner  of  a  vessel  lying  at  his  own  dock  is  not, 
under  the  6th  section  of  the  above  Act,  exempt 
from  liability  for  wharfage  :  nor.  in  suit  therefor, 
can  he  deduct  distributive  share  or  interest  to  which 
be  will  ultimately  be  entitled.  Idem.  56,  639 

In  such  suit,  defendant  cannot  show  an  ordinance 
of  common  council,  reciting  that  suit  was  com- 
menced without  their  knowledge  or  consent,  and 
instructing  corporation  attorney  to  forbid  further 
use  of  their  name  in  prosecution  thereof. 

Idem.  639 

Nor  can  defendant  show  an  assignment  by  corpo- 
ration of  all  their  interest  in  subject-matter  before 
commencement  of  suit.  Idem.  639 

The  bridges  erected  pursuant  to  such  Act  are  to 
be  kept  in  «*pair  by  the  persons  owning  lot*  on  the 
pler.whoare  punishable  by  indictment  for  omitting 
to  repair. 

People  v.  Cooper,  6  Hill.  518,  44* 

ALIENS. 

Since  the  Act  of  March  8,  1813.  if  an  alien,  after  ap- 
plying to  become  a  citizen.  leave  the  country,  though 
'or  a  few  moments  only,  and  without  anr  Intention 
of  changing  his  residence,  he  cannot  tie  natural- 
ized. 

Kxpartf  Kmil.  7  Hill,  68,  51O 

In  proceedings  to  naturalize  an  alien.  his  residence 


cannot  \»-  established  t 
iroved  In  court  by  testin 
In  re .  an  alitt 


v    iitliiliivit.   but  must    tie 


538 

Affidavit* an  not  admissible  to  estahllflh  an  alien's 
r  hlx  attachment  t<>   the 


good  moral  character,  c 
principles  of  our  governi 


ony  of  wltneMa. 
,7  Hill.  137. 


lent. 


.VIM 


ALTERATION     OF     WRITTEN     IN- 
STRUMENTS. 

Where  a  Bh«TUrscertincat««  properly  d<«eribe*t ho 
and  sold,  a  mlfltake  In  the  dencrlntloti  of  the  land  In 
iMlgnment  of  the  eertlfleitte  Is  immaterial,  and 
an  alteration  therein  docs  not  vltiato  It. 

People  r.  Afiuzy.  I  Dcnlo.  239.  781 
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Erasing  the  name  of  a  surety  from  a  promissory 
note  by  agreement  with  the  principal  does  not  dis- 


,  120, 
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AMENDMENT. 

If  date  of  jugment  is  incorrectly  stated  in  appeal 
bond  it  may  be  amended. 

Ex  parte  Ostrander,  1  Denio,  679, 

An  agent  of  the  state  prisons,  suing  only  by  that 
name,  may  amend  on  payment  of  costs,  by  prefix- 
ing his  individual  name. 

Agent,  etc.  v.  Rikehamt  I  Denio.  279,  795 

Supreme  Court  on  granting  defendant  s  applica- 
tion for  leave  to  turn  case  into  bill  of  exceptions, 
preparatory  to  bringing  error,  gave  plaintiff!  eave 
to  amend,  so  as  to  obviate  an  objection  for  variance 
which  has  been  overruled  at  circuit;  held,  an  exer- 
cise of  discretionary  powers  with  which  Court  of 
Errors  ought  not  to  interfere. 

Slocum  v.  Fairchild,  1  Hill.  292, 

Plaintiff  was  nonsuited  at  the  circuit,  and  refused 
new  trial,  but  Court  of  Errors  awarded  venire  de 
novo  in  his  favor,  with  costs  of  error  to  abide  event 
in  court  below  ;  held,  he  could  not  amend  his  dec- 
laration without  paying  all  costs  arising  subsequent 
to  such  plea  and  relinquishing  contingent  rights  to 
costs  in  error.  „_. 

Downer  v.  Thompson,  6  Hill,  377, 

Warrant  of  attorney  by  husband  and  wife  is  void 
as  to  the  wife  and  where  judgment  is  entered  there- 
on against  both  ;  held,  proceedings  must  be  set  aside 
as  to  the  wife,  but  plaintiff  allowed,  on  payment  of 
costs  of  motion,  to  amend  judgment  record  and  ex- 
ecution so  as  to  apply  them  to  husband  alone. 
Brittin  v.  Wilder,  9  Hill,  242, 

Where  defendant  after  issue  joined,obtamed  leave 
to  withdraw  his  plea  and  put  in  a  new  one  within 
ten  days  ;  held,  that  he  could  not  amend  his  second 
plea  of  course,  under  the  23d  Rule. 

Lewis  v.  Watkins.6  Hill,  230,  342 

Party  intending  to  rely  upon  Statute  of  Limita- 
tions as  a  defense  must  plead  it  in  the  first  instance  ; 
he  will  not  be  allowed  to  amend  by  adding  such 

Pl6a'  TFoteott  v.  McFarlan,  6  Hill,  227,  341 

Though  one  party  obtain  leave  by  special  motion 
to  amend  his  pleading  in-  matter  of  substance  after 
issue  joined  thereon,  the  opposite  party  is  not  al- 
lowed to  answer  the  amended  pleading  de  novo  un- 
less the  right  be  expressly  reserved  in  the  rule  ; 
contra,  where  amendment  is  of  course  pursuant  to 

the  *8Bonitot0  v.  Randall,  5  Hill.  556.  228 

Under  clause  in  notice  of  motion  to  change  venue 
asking  for  general  relief,  where  affidavit  plainly 
shows  the  object  and  necessity  of  the  application 
plaintiff  may  have  leave  to  amend  his  declarator 
by  changing  the  venue.though  request  is  not  statec 
in  notice  of  motion.  Idem.  -*1 

After  judgment  on  verdict  m  favor  of  defendant 
he  will  not  be  allowed  to  amend  the  record  so  as  to 
include  costs  of  opposing  subsequent  motion  tor 

neWtsSpardV.floit,6Hill,395.  4OO 

Where  plaintiff  was  a  non-resident,  court  allowed 
former  record  to  be  withdrawn  and  a  new  one  en 
tered  for  whole  amount  of  costs  in  order  that  tnej 
might  be  collected  by  action  on  the  judgment. 

After  plea  in  abatement  founded  upon  the  non 
joinder,  plaintiff  cannot  amend  by  adding  a  defend 
ant,  except  upon  complying  with  the  provisions  o 

Chamberlin  v.  Noyes,  7  Hill,  145,  54 

Where  one  of  two  defendants  demurs  to  declara 
tion,  and  the  other  pleads  general  issue,  plaintiff,  a 
any  time  before  default  for  not  joining  in  demurre 
is  entered,  may  amend  as  to  both  defendants  undo 
23d  General  Rule,  though  more  than  twenty  day 
have  elapsed  since  service  of  plea. 

Espino  v,  Nash,  7  Hill,  167.  64 

ANIMALS. 

Under  the  statute  no  scienter  need  be  proved  tx 
render  the  owner  of  a  dog  liable  for  his  kiilln 

*PAuchumty  v.  Ham,  1  Denio.  495,  87 

The  owners  of  several  dogs  which  joined  in  killin 
sheep,  are  responsible  each  for  the  damage  done  b 
his  dog  only.    Idem. 
Exemplary  damages  cannot  be  allowed. 

Idem. 
941 


A  man  is  not  responsible  for  sheep  killed  by  a  dog 
f  his  hired  laborer  which  was  in  the  habit  of  fol- 
>wing  his  master  upon  the  premises.  Idem.  871 

APPEAL  AND  ERROR. 

A  writ  of  error  will  lie  upon  a  judgment  of  the 
upreme  Court  reversing  the  judgment  of  a  Court 
f  C.  P.,  and  awarding  a  venire  de  novo. 

Van  Santvoord  v.  St.  John,  6  Hill,  157,  317 
Error  lies  upon  Judgment  of  Supreme  Court  re- 
ersing  that  of  an  Inferior  tribunal  and  awarding 
enire  de  novo. 

Jackson  v.  Walker,  6  Hill,  261,  35» 

Court  of  Errors  is  confined  to  verdict  as  stated  in 
lie  record :  erroneous  verdict  cannot  be  aided  by 
inutes  made  by  clerk  below. 

Hill  v.  Stocking,  6  Hill,  277.  358 

Where  certain  issues  have  been  thought  by  the 
parties  to  be  fully  made,  and  the  case  tried  on  the 
n Tits,  it  should  be  considered  on  the  merits  upon 
ppeal,  without  regard  to  any  mere  irregularity  in 
lie  pleadings. 

Beardsley  v.  Jacobs,  I  Denio,  504,  874 

Where  declaration  contained  only  common  counts, 
efendant  objected  that  "the  proof  did  not  sustain 
he  declaration.and  that  upon  the  testimony  plaint- 
ff  was  not  entitled  to  recover";  held,  objection  too 
jeneral  to  raise  question  whether  plaintiff  should 
ot  have  declared  specially. 

Pomeroyv.Underhill,  7  Hill.  388,  625 

If  a  party  elects  to  appeal  from  decision  of  circuit 
udge  denying  HCW  trial,  by  obtaining  order  to  stay 
jroceedings.  be  does  so  at  the  peril  of  losing  his 
right  to  prosecute  appeal  on  revocation  of  the  or- 
der. 

McKim  v.  Manwaring,  5  Hill,  296,  135 

The  date  of  the  judgment  need  not  be  stated  in  an 
appeal  bond ;  if  Incorrectly  stated  it  may  be  amend- 
ed. 

Ex  parte  Ostrander,  I  Denio,  679,  935 

Where  evidence  by  way  of  recoupment  was  over- 
ruled on  sole  ground  that  the  defense  was  in  its  own 
nature  inadmissible ;  held,  plaintiff  on  error  could 
not  urge  want  of  notice  as  an  additional  objection. 
Barber  v.  Rose,  5  Hill,  76,  68 

Court  of  Errors  will  not  allow  respondent  in  an 
appeal  to  move  it  as  frivolous  out  of  its  regular  or- 
der on  the  calendar. 

Rogers  v.  Hosack,  5  Hill,  521,  521 

A  writ  of  error  coram  nobis.will  issue  only  for  suf- 
ficient cause,  but  will  always  be  granted  if  error  is 
shown,  without  looking  into  the  cause  of  action, 
and  cannot  be  refused  because  the  party  seeking  it 
mis  acted  in  bad  faith. 

Higbe  v.  Comstock,  1  Denio,  652.  986 

Fan  Schoonoven  v.  Comstock,  1  Denio,  655,  927 
On  application  for  a  writ  of  error  the  opposing 
party  may  be  allowed  to  vacate  the  judgment  rather 
than  to  abide  the  result  of  the  writ.  Idem.  926,927 
Where  an  affidavit  is  required  to  perfect  an  ap- 
peal, the  service  of  a  paper  not  sworn  to,  instead  of 
an  affidavit,  makes  the  appeal,  otherwise  regular,  a 
nullity. 

Ladow  v.  Groom,  1  Denio,  429, 
A  defendant  obtaining  a  nonsuit,  is  not  confined 
upon  writ  of  error  to  the  objections  raised  by  him 
on  the  trial. 

Newcomb  v.  Clark,  1  Denio,  226,  777 

A  party  cannot  succeed  upon  appeal  on  an  objec- 
tion which  might  have  been  obviated  if  made  at  the 
proper  time. 

GiUett  v.  Campbell,  1  Denio,  520,  88O 

Motion  to  dismiss  an  appeal  must  be  made  at  the 
first  term  practicable,  and  the  C.  P.  cannot  by  a  rule 
at  that  term  allow  it  to  be  made  afterwards. 

Ex  parte  Ostrander,  1  Denio,  679,  935 

One  prosecuting  a  writ  of  error  to  reverse  a  judg- 
ment of  the  C.  P..  rendered  upon  certiorari  to  a  jus- 
tice's court,  must  give  security. 

Enos  v.  Foster,  7  Hill.  151,  643 

On  appeal,  an  Act  of  the  Legislature  will  be  pre- 
sumed regularly  passed  in  the  absence  of  allegations 
to  the  contrary  upon  the  record. 

Buffalo  &  N.  F.  R.  R.Co.v.  Buffalo,  5  Hill. 

209,  1°5 

Objection  to  insufficiency  of  affidavit  to  prove 
submission  bond  not  having  been  taken  below ;  held, 
unavailable  on  error. 

Hollenback  v.  Fleming,  6  Hill,  303,  367 

The  omission  to  assign  specific  breaches  in  action 
on  bonds  as  required  by  2  R.  S.,  378,  sec.  5,  is  fatal, 
even  on  error  after  verdict. 

Nelson  v.  Bostwick,  5  Hill,  37,  46 
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ARBITRATION  AND  AWARD. 

An  arbitrator  may  recover  compensation  without 
proving-  an  express  promise  to  pay.  Claims  of  arbi- 
trators for  compensation  are  several  and  not  joint. 


Hinman  v.  Hapgood,  1  Denio,  188, 


763 


Proceeding1  to  a  hearing  before  arbitrators  waives 
the  requirement  that  they  be  sworn. 

Howard  v.  Sexton,  1  Denio.  440,  851 

Affidavit  to  prove  submission  bond  ;  held,  insuf- 
ficient in  not  stating  that  witness  subscribed  when 
bond  was  executed,  but  this  objection  not  bavin? 
been  raised  in  court  below ;  held,  unavailable  on  er- 
ror. 

HoUenback  v.  Fleming,  6  Hill,  303,  367 

Power  of  arbitrators  is  confined  to  matters  sub- 
mitted, and  if  they  exceed  that  limit,  award  will  in 
general  be  void. 

Butler  v.  Mayor,  1  Hill,  329,  6O5 

Award,  though  under  seal,  may  be  invalidated  by 
parol  evidence  showing  that  arbitrators  exceeded 
their  powers.  Idem.  6O5 

Where  a  person  enters  into  a  submission  to  arbi- 
tration in  his  own  name,  on  behalf  of  himself  and 
others  but  without  their  authority,  he  is  personally 
bound  to  perform  the  award,  and  it  is  valid. 

Smith  v.  Van  Nostrand,  5  Hi  II,  419,  179 

So  held  in  submission  by  widow  and  infant  heirs 
of  one  part,  the  widow  covenanting  that  the  infant 
heirs  should  abide  by  the  award,  and  this  although, 
an  adult  heir  did  not  join.  Idem.  1 79 

In  a  submission  to  arbitration,  a  provision  that 
either  party  for  refusal  to  abide  by  the  award, 
should  pay  $100  "as  the  ascertained  and  liquidated 
damages,"  is  a  penalty,  and  will  not  be  enforced. 
The  award,  with  interest,  is  the  proper  measure  of 
damages. 

Spear  v.  Smith,  1  Denio,  464,  86O 

Agreement  in  bond  of  submission  entered  into 
after  appeal  to  C.  P.  from  justice's  judgment,  that 
all  further  proceedings  in  said  suit  at  law  are  here- 
by stayed  and  ended,  "puts  an  end  to  the  appeal, 
and  extinguishes  the  right  to  sue  on  the  judgment." 
Fan  Slyke  v.  Lettice,  6  Hill.  610,  476 

ARREST. 

See,  BAIL. 

An  affidavit  on  information  and  belief,  is  insuffi- 
cient to  hold  to  bail ;  but  a  warrant  granted  upon  it 
is  protection  to  an  officer. 

Harmon  v.  Brotherson,  1  Denio,  537,  886 

One  arrested  under  warrant  for  offense  punish- 
able by  imprisonment  in  state  prison,  cannot  be  let 
to  bail  in  county  where  arrest  is  made,  but  must  be 
taken  back  to  county  from  which  warrant  was  is- 
sued :  and  if  let  to  bail  in  former  county  and  re- 
leased from  custody,  he  may  still  be  retaken  under 
the  warrant. 

Clark  v.  Cleveland,  6  Hill,  344,  388 

A  warrant  issued  under  the  fifth  section  of  the 

Non-Imprisonment  Act,  is  not  criminal  process  but 

a  summary  proceeding  to  enforce  the  collection  of 

a  debt  due  upon  contract. 

Moak  v.  DC  Forrest,  5  Hill,  605,  245 

Defendant  cannot  be  arrested  on  such  warrant  out 
of  the  county  in  which  the  officer  issuing  it  resides. 
Idem.  245 

Though  a  justice's  warrant  be  served  while  de- 
fendant is  attending  court  as  a  suitor  upon  other 
process,  he  must  avail  himself  of  his  privilege  from 
arrest  before  pleading  in  bar,  for  such  plea  admits 
that  ho  is  properly  in  court. 

It.  in' hill  v.  Crandall. 6  Hill,  342.  381 

A  defendant,  after  discharge  in  a  criminal  action, 
has  no  privilege  from  arrest  in  a  civil  action,  for  a 
time  in  which  to  return  home. 

Lucas  v.  Mi,,-,-,  1  Denio,  666,  931 

An  attorney  may  be  held  to  bail  in  an  action  of 
aMumimt  for  money  collected  by  him  and  not  paid 
over. 

Stage  v.  Stevens,  1  Denio,  287,  791 

ASSIGNMENT  FOR  CREDITORS. 

Assign  ment  by  debtor  In  trust  to  pay  certa  I  n  cred  - 
itora  and  to  assign  surplus  thereafter  to  assignor, 
his  ho  Irs,  etc.,  held,  fraudulent  and  void  on  its  face, 
even  though  property  was  insufficient  to  pay  those 
creditors  named. 

Qoodrtch  v.  Down*,  8  Hill,  438,  415 

A  general  assignment  of  insolvents,  made  In  ac- 
ceptance of  an  offer  by  the  creditors  to  release  their 
claims.  Is  not  void  as  an  attempt  to  compel  a  release. 
Hasting*  v.  BeUtnap,  1  Denio.  190,  764 
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ASSOCIATIONS. 

See  RELIGIOUS  CORPORATIONS,  etc. 

Where  by  articles  of  unincorporated  joint  stock 
association  it  was  agreed  that  property  should  be 
vested  in  trustees  to  be  elected.to  whom  subscribers 
should  pay  the  amount  of  their  subscriptions;  held, 
action  to  recover  amount  subscribed  might  be 
brought  in  names  of  trustees 

Cross  v.  Jackson,  5  Hill,  478,  199 

ATTACHMENT. 

Where  attachment  for  not  returning  a  writ  was 
issued  against  sheriff  without  filing  an  affidavit  of 
the  deli  very  of  the.writ  as  required  by  15th  Rule; 
held,  that  it  could  not  be  cured  by  affidavit  filed 

People  v.  Adams,  6  Hill,  236,  344 

A  justice  acquires  no  jurisdiction  in  attachment 
proceedings,  until  a  bond  is  given.  A  covenant  to 
pay  will  not  answer  the  purpose. 

Homan  v.  Brtnckerhoff,  1  Denio,  184,  762 

Where  officer,  to  justify  seizure  under  justice's  at- 
tachment, is  obliged  to  attack  a  sale  by  debtor  as 
being  fraudulent  in  respect  to  creditors  he  must 
produce  and  prove  not  only  theattachment  butthe 
preliminary  proceedings  authorizing  its  issuing 

Noble  v.  Holmes,  5  Hill,  194,  ioo 

In  suit  by  attach  ment  against  a  foreign  corpora- 
tion, the  objection  that  it  was  commenced  by  a  non- 
resident cannot  be  raised  at  the  trial  by  motion  for 
nonsuit. 

Downes  v.  Phomix  Bk.,  6  Hill,  297,  365 

Plaintiff  in  attachment  proceedings  void  for  lack 
of  proper  bond  cannot  maintain  an  action  on  a  bond 
given  for  the  release  of  the  attached  property 

Homan  v.  Brinckerhoff,  1  Denio,  184,  762 

In  proceedings  by  attachment  against  absconding 
or  concealed  debtor,  the  affidavit  of  the  two  wit- 
nesses required  by  2  R.  S.,  p.  3,  sec.  5,  must  in  gener- 
al state  facts  and  circumstances  within  their  own 
knowledge. 

Matter  of  Bliss,  7  Hill,  187,  556 

Sufficiency  of  affidavits  of  this  character  dis- 
cussed. Idem.  556 
Under  2  R.  S..  47,  sec.  34,  trustees  in  distributing 
estate  of  absconding,  concealed  or  non-resident 
debtor  are  bound  to  prefer  debts  owing  by  him  as 
guardian,  executor,  etc. 

Matter  of  Faulkner,  7  Hill.  181,  554 

ATTORNEY  AND  CLIENT. 

What  is  said  or  written  by  a  party  or  an  attorney 
in  judicial  proceedings  is  privileged  only  when  it  ia 
pertinent  and  material. 

Gilbert  v.  People,  1  Denio.  41,  71 9 

After  attorney  of  record  has  left  this  State  with 
fixed  intention  of  taking  up  his  residence  elsewhere, 
his  name  can  no  longer  be  used  in  conducting  the 
suit  even  by  his  law  partner. 

Chaut.  Co.  Bk.  v.  Risley,  6  Hill,  375,  393 


BAIL. 

See  ARREST. 

After  exception  to  bail  in  error,  new  bail  was  put 
in  and  perfected  in  manner  pointed  out  by  statute ; 
held,  on  motion  to  quash  writ,  that  court  would 
not  interfere,  it  appearing  that  sureties  had  Justi- 
fied by  false  affidavits  and  were  utterly  insolvent. 
Boyd  v.  Weeks,  6  Hill.  71.  287 

Notice  of  bail  in  error  required  by  2  R.  S.,  597,  sec. 
34,  must  be  given  within  ten  days  from  filing  of 
writ  in  court  to  which  it  is  directed  ;  and  omission 
to  state  tbe  additions  of  sureties  Is  ground  of  quash- 
ing the  writ,  but  where  defect  was  supplied  by  new 
notice  given  after  ten  days  and  after  motion  papers 
were  filed,  held,  writ  might  be  allowed  to  stand  on 
payment  of  eost«  of  motion. 

Stearns  v.  Kenyon,  5  Hill,  519.  213 

If  bail  In  error  have  justified  in  season,  but  In  a 
defective  manner,  court  may  allow  them  to  justify 
anew,  though  the  statute  time  be  passed. 

KeUtl  v.  Mixidy,  7  Hill,  156.  545 

Where  ball  In  error  have  justified  Irregularly,  de- 
fendant In  error  may  move  the  court  for  an  order 
to  nipenede  the  writ,  without  applying  to  an  officer 
at  chambers.  Idem.  545 

A  warehouseman  who  has  rendered  himself  liable 
In  trover  may  be  held  to  ball,  notwithstanding 
plaintiff  may  waive  tort  and  proceed  upon  contract 
of  bailment. 

SIIJ/./.I;H   r.  Smith.  7  Hill,  182,  554 
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To  warrant  order  for  holding  defendant  to  ball  in 
action  for  assault  and  battery,  some  special  reason 
must  be  shown  beyond  a  good  cause  of  action. 

Zimmerman  v.  Chrisman,  7  Hill,  153, 
Affidavits  to  hold  to  bail  and  by  way  of  showing 
cause  of  action  on  motions  to  mitigate  or  discharge 
bail,  must  be  positive  and  must  make  out  a  prima 
facie  case  against  defendant. 

Sattertec  v.  Lynch,  6  Hill.  228,  341 

BANKRUPTCY. 

The  voluntary  branch  of  the  U.  8.  Bankruptcy 
Act  of  Aug.  19, 1841,  applies  as  well  to  debts  created 
before  as  after  its  passage,  and  is  not  unconstitu- 
tional (Bronson,  J.,  dissenting). 

Kienzler  v.  Kohaus,  5  Hill,  317,  1*2 

Sackett  v.  Andross,  6  Hill,  327,  146 

The  second  section  of  the  Bankrupt  Act  of  1841 

declaring  certain  transfers  of  property  void,  renders 

them  so  only  as  to  persons  claiming  in  virtue  of 

proceedings  under  the  Act. 

Dodae  v.  Sheldon,  6  Hill,  9,  265 

The  validity  of  a  discharge  in  bankruptcy  cannot 
be  tried  on  affidavits. 

I  in  i  ma  v.  Strong,  1  Denio,  619,  91  5 

Proceedings  in  bankruptcy  on  petition  of  a  cred- 
itor may  be  withdrawn  before  decree  passed,  so  as 
not  to  affect  the  rights  of  creditors  or  others. 

Hasting*  v.  Selknap,  1  Denio.  190,  764 

A  discharge  in  bankruptcy,  set  up  in  defense  of 

an  action  on  contract  may  be  impeached  for  fraud 

or  willful  concealment  of  property  in  obtaining  it. 

Brereton  v.  Hull,  1  Denio,  75,  724 

A  bankrupt's  discharge  will  extend  to  a  judgment 

for  costs  recovered  by  a  sheriff  in  action  against 

him  for  not  returning  an  execution. 

Oraham  v.  Pierson,  6  Hill,  247.  348 

Judgment  entered  on  cognovit  intermediate  pre- 
senting of  petition  and  granting  of  discharge  of  de- 
fendant under  bankrupt  law  is  not  affected  by  the 
discharge. 

Thompson  v.  Hewitt,  6  Hill,  254,  35O 

Defendant's  liability  for  a  tort  is  not  affected  by 
his  discharge  under  the  Bankrupt  Law,  unless  be- 
fore the  petition  in  bankruptcy  was  presented,  the 
demand  had  become  a  debt  by  being  converted  into 
a  judgment ;  a  verdict  or  report  of  referees  merely 
liquidates  the  damages. 

Crouch  v.  Gridley,  6  Hill,  250,  349 

Where  defendant  in  error  was  discharged  as  a 

bankrupt  during  pendency  of  writ  of  error.  Court  of 

Errors  gave  plaintiff  leave  to  discontinue  without 

costs. 

Labron  v.  Woram,  5  Hill,  373,  163 

A  fine  imposed  by  Court  of  Chancery,  for  non- 
payment of  which  party  is  imprisoned,  is  not  affect- 
ed by  a  discharge  in  bankruptcy,  and  an  order  dis- 
charging party  on  habeas  corpus  is  a  nullity,  and  he 
may  be  recommitted  by  court  imposing  the  fine. 
Spalding  v.  People,  1  Hill,  301,  6! 

BANKS  AND  BANKING. 

Associations  formed  under  the  General  Banking 
Law  are  corporations. 

De  Bow  v.  People,  1  Denio,  9,  7O1 

A  banking  association  is  not  within  the  provisions 
of  the  Hev.  Stats.,  prohjbiting  a  "  moneyed  corpo- 
ration" from  assigning  its  effects  above  $1,000  with- 
out resolution  of  its  directors. 

OiUett  v.  Campbell,  1  Denio.  520,  88O 

Supreme  Court  has  no  authority  to  set  aside  an 
election  by  an  association  formed  under  the  gener- 
al Banking  Law. 

Matter  of  Bk.  of  DansvUle,  6  Hill,  370,         391 
The  provision  in  charter  of  bank  that  its  opera- 
tions of  discount  and  deposit  should  not  be  carried 
on  elsewhere  than  in  the  Village  of  Ithaca,  refers 
only  to  its  customary  and  permanent  business  and 
has  no  reference  to  isolated  transactions  elsewhere. 
Potter  v.  Bk.  of  Ithaca,  5  Hill,  490,  2O3 

Aff'd.  S.  C.,  7  Hill,  530,  674 

Suydam  v.  Morri*  C.  <t  B.  Co.,  6  Hill,  217,    337 

BETTING  AND  GAMING. 

A  contract  by  parties  to  a  "  sweepstakes  "  race  to 
contribute  money  to  be  taken  by  the  winner  is  void 
as  a  wager. 

Gibbard  v.  Qouverneur,  1  Denio,  170,  757 

The  exemption  of  horse-racing  in  Queens  County 
from  the  "  provisions  and  penalties  "  of  the  Act  of 
1802.  does  not  make  valid  a  bet  upon  the  result  of 
such  racing.  Idem.  767 

A  stakeholder  receiving  bills  on  an  illegal  wager, 
when  sued  to  recover,  is  liable  only  to  refund  the 
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identical  bills,  although  they  may  have  become 
worthless. 

Fowler  v.Van  Surdam,  1  Denio,  657.  893 

An  action  to  recover  money  deposited  with  a 
stakeholder  on  an  illegal  wager,  is  purely  statutory, 
and  must  be  brought  within  three  years. 

Idem.  893 

BILLS.  NOTES  AND  CHECKS. 

(1)  GENERALLY. 

(2)  DEMAND  AND  NOTICE. 

(3)  RIGHTS  AND  LIABILITIES  OF  PARTIES. 

(1)  GENERALLY. 

A  State  is  a  corporation  and  may,  therefore,  be  the 
payee  of  a  promissory  note. 

Indiana  v.  Woram,  6  Hill,  33,  273 

A  note  given  to  a  mortgagee  as  a  part  payment* 

after  he  has  assigned  the  mortgage,  is  void  for  want 

of  consideration,  unless  it  was  actually  applied  on 

the  mortgage. 

GUlett  v.  Campbell,  1  Denio,  520,  88O- 

A  check  drawn  in  this  State  upon  a  bank  in  Mis- 
sissippi, payable  in  current  bank  notes,  is  not  nego- 
tiable. 

Little  v.  Phoenix  Bk.,  1  Hill,  359.  615 

A  bill  of  exchange  drawn  and  made  payable  in 
France  must  be  governed  by  French  law  as  to  days 
of  grace. 

Dottfus  v.  Frosch.  1  Denio,  367,  82ft 

Where  a  party  placed  the  figures  1,  2,  8.  in  lead 
pencil  upon  the  back  of  a  bill  of  exchange  by  way 
of  substitute  for  his  name,  intending  thus  to  bind 
himself  as  indorser;  held,  a  valid  indorsement* 
though  it  appeared  he  could  write. 

Brown  v.  Butchers'  &  D.  Bk.,  6  Hill,  443,  417 
A  bank  receiving  for  collection  a  note  against  a 
depositor  whose  account  is  too  small  to  pay  it,  does 
not  cancel  it  by  debiting  it  to  him  and  stamping  it 
with  a  canceling  mark.wnich,  by  the  practice  of  the 
bank,  only  indicated  that  it  was  charged'.- 

Watervliet  Bank  v.White,  I  Denio,  608,       911 
A  special  indorsement  made  to  create  an  agency 
for  collection  may  be  stricken  out  at  any  time. 

Idem.  911 

Where  a  note  is  delivered  in  vio.'ation  of  an  agree- 
ment with  the  indorser,  recovery  against  him  can 
be  had  only  by  a  bona  fide  holder  for  a  valuable  con- 
sideration. 

Small  v.  Smith,  I  Denio,  583,  9O» 

The  payee  of  a  note,  payable  to  him  as  assign- 
ee, transfers  all  his  title  by  indorsing  it  with  ni& 
name  merely,  without  addition. 

Bay  v.  Gunn,  1  Denio,  108,  73ft 

A  special  indorsement  by  the  holder  of  a  bill  of 
exchange  haying  been  stricken  out,  leaves  him  pri- 
ma facie  entitled  to  recover  upon  it  without  expla- 
nation or  proof  of  re-transfer. 

Dollfus  v.  Frosch,  1  Denio,  367.  82ft 

An  indorsement  to  "  O.,  cashier,  or  order,"  passes 
title  to  the  bank. 

Watervliet  Bank  v.White,  1  Denio,  608,         911 
A  note  indorsed  in  blank,  notwithstanding  a  sub- 
sequent special  indorsement,  will  pass  by  delivery. 
Idem.  911 

Letter  of  credit  given  by  M.  to  continue  in  force 
one  year,  in  these  words :  "  I  authorize  you  to  draw 
on  me  at  ninety  days  from  time  to  time  for  such 
amounts  as  you  may  require,  provided  that  the 
whole  amount  running  and  unpaid  shall  not  exceed 
$3,000 ;"  held,  that  the  latter  clause  only  limited 
amount  to  be  outstanding  at  any  single  period. 

Ulster  Co.Bk.  v.  McFarlan,  5  Hill,  432,  18* 
Held,  that  the  authority  was  limited  to  bills  drawn 
payable  ninety  days  after  sight,  and  did  not  extend 
to  such  as  were  drawn  ninety  days  after  date,  and 
the  fact  of  an  acceptance  of  a  bill  drawn  ninety 
days  after  date  will  not  estop  M.  to  claim  that  the 
authority  to  draw  did  not  extend  to  such  bill. 

I'i,  in.  184 

A  letter  of  credit  conferring  an  absolute  author- 
ity on  the  person  addressed  to  draw  bills  upon  the 
writer,  amounts  to  an  unconditional  written  prom- 
ise to  accept  within  1  R.  S.,  768,  sec.  8.  Idem.  184 
A  written  promise  to  accept  is  valid,  though  it  do 
not  particularly  describe  or  identify  the  bills  to  be 
drawn.  Idem.  184 

A  written  order  or  request  to  pay  a  specified  sum 
of  money  to  a  third  person,  absolutely  and  at  all 
events,  is  a  bill  of  exchange ;  and  this  whether 
drawee  have  funds  in  his  hands  or  not. 

Luff  v.  Pope.  5  Hill.  413,  177 

Aff'd.  Litffv.  Pope,  7  Hill,  577.  69O 

The  acceptance  of  a  bill  of  exchange  in  order  to 

bind  drawee  must  be  in  writing.    A  verbal  promise 

to  pay  the  payee  is  not  enforcible  by  action. 

Idem.  177,  69» 
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Innocent  holder  of  negotiable  paper,  receiving1  it 
In  usual  course  of  trade  for  valuable  consideration, 
from  a  person  having  no  title  and  no  authority  to 
transfer  it,  will  be  protected  against  the  true  own- 
er ;  contra  where  received  as  security  for  an  ante- 
cedent debt  where  holder  parts  with  no  value  on 
the  credit  of  it. 

Stalker  v.  McDonald,  6  Hill,  93,  294 

The  import  of  the  words  "bonafide  holder  for  val- 
uable consideration,"  as  used  in  reference  to  cases 
of  this  character,  discussed.  Idem.  394 

An  instrument  in  form  of  a  bill  of  exchange 
drawn  upon  and  accepted  by  the  cashier  of  a  bank, 
payable  to  order,  in  the  City  of  N.  Y.,  at  a  specified 
period  after  date,  is  entitled  to  days  of  grace ;  and 
evidence  of  local  usage  cannot  be  received  for  pur- 
pose of  varying  its  legal  effect  in  this  particular. 
Merch.  Bk.  v.Woodruff,  6  Hill,  174,  323 

(2)  DEMAND  AND  NOTICE. 

Where  two  persons,  not  partners,  indorse  a  note 
payable  to  their  order,  they  cannot  be  made  liable 
unless  notice  of  non-payment  be  given  to  each ; 
contra,  if  they  be  partners. 

WUlixv.  Green,  5  Hill,  232.  113 

Where  surviving  joint  indoreer  took  from  maker 
a  bond  and  warrant  of  attorney  to  secure  payment 
of  note  and  had  collected  thereon  nearly  the 
amount;  held,  an  admission  that  proper  steps  had 
been  taken  to  charge  both  indorsers.  Idem.  113 

Where  a  drawer  has  no  funds  in  the  drawee's 
hands,  he  cannot  require  the  presentment  of  the 
bill,  or  notice  of  non-payment. 

Dollfus  v.  Frosch,  1  Denio.  367,  826 

Notarial  certificate  specifying  mode  of  serving 
notice  of  protest  is  sufficient  compliance  with  2  R. 
S.,  212,  sec.  46,  2d  ed.,  though  it  do  not  state  by  whom 
service  is  made. 

Barber  v.  Ketchum,  7  Hill,  444,  645 

Since  the  Act  of  1835  (L.  of  1835,  p.  152),  a  nota- 
rial certificate  need  not  specify  the  reputed  place 
of  residence  of  party  notified,  nor  postoffice  nearest 
thereto.  Idem.  645 

Where  a  negotiable  check,  payable  on  demand 
was  drawn  in  this  State  on  one  of  the  Mississippi 
banks,  and  not  presented  for  payment  until  more 
than  ten  months  after  its  date,  the  bank  having  sus- 
pended a  few  days  before  presentment,  and  being  at 
the  time  indebted  to  drawer:  held,  drawer  dis- 
charged, as  he  had  sustained  loss  by  delay  in  pre- 
sentment. 

Little  v.  Phoenix  Bk.,  7  Hill,  359.  615 

Though  an  indorser  of  note  may  waive  demand 
and  notice,  it  must  be  done  understandingly.  or  his 
acts  must  be  such  as  to  mislead  the  holder  by  in- 
ducing him  to  believe  that  a  waiver  is  intended. 

Cayuga  Co.  Bk.  v.  Dill,  5  Hill.  403,  1 74 

Under  the  special  circumstances  in  this  case,  held 
that  indorser  did  not  waive  his  right  to  demand  and 
notice.  Idem.  1 74 

Notice  of  protest  directed  to  Indorser  after  notice 
by  holder  or  his  decease,  leaving  a  will  on  record  in 
surrogate's  office  in  village  where  bolder  resided ; 
held  insufficient. 

r<  i  //"!/"  Co.  Bk.  v.  Bennett,  5  Hill,  236,  115 

Promise  by  two  of  three  executors,  held  no 
ground  for  presuming  a  regular  notice. 

Idem.  115 

Partners  drawing  under  one  name  upon  them- 
selves under  another  name,  are  not  entitled  to  no- 
tice of  dishonor. 

Bk.  of  Rochester  v.  Monteath,  1  Denio,  402,  838 

If  a  partner  in  drawing  bills  violates  his  agreement 
with  the  other  partners,  that  does  not  affect  third 
persons  without  notice.  Idem.  838 

Where  indorser  resides  in  same  village  with  hold- 
er, service  of  notice  of  non-payment  through  post- 
office  is  irregular. 

Cayuga  Co.  Bk.  v.  Bennett,  5  Hill,  236,       115 

(3)  RIGHTS  AND  LIABILITIES  OF  PARTIES. 

Erasing  the  name  of  a  surety  from  a  promissory 
note,  by  agreement  with  the  principal,  does  not  dis- 
charge the  principal. 

People  v.  Call.  1  Denio.  120.  74O 

Upon  proof  by  the  defendant  in  an  action  on  a 
promissory  note  that  he  is  merely  an  accommoda- 
tion maker,  the  plaintiff  must  prove  himself  to  be 
the  holder  for  a  valuable  consideration. 

Lee  v.  Swift,  1  Denio,  565,  895 

One  who  takes  a  note  knowing  it  has  boon  In- 
dorsed on  a  condition  not  complied  with,  Is  not  a 
borui  Me  holder  as  to  such  Indorser. 

Small  v.  Smith,  1  Denio.  583,  9O2 
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A  creditor  who  accepts  the  note  of  a  third  person 
in  payment  of  a  debt,  is  a  holder  for  value. 

Idem.  902 

The  holder  of  a  promissory  note  indorsed  to  him 
merely  as  collateral  security  for  a  debt  may  sue 
upon  it  before  his  debt  is  due. 

Bay  v.  Ounn,  1  Denio,  108,  736 

One  indorsing  before  discount  a  promissory  note, 

on  the  face  of  which  his  name  does  not  appear,  is 

presumed  to  be  a  surety  until  the  contrary  appears. 

Bank  of  Orleans  v.  Barry,  1  Denio.  116,       738 

A  surety  upon  a  promissory  note,  whose  relation 

to  it  appears  on  its  face,  can  be  charged  only  in  an 

action  upon  the  contract  itself,  not  on  the  money 

counts,  although  a  copy  of  the  note  is  served  with 

them. 

Butler  v.  Rawson,  1  Denio,  105,  735 

An  indorser  of  a  negotiable  promissory  note  in 
blank  for  accommodation  of  indorser  is  liable  as  in- 
dorser and  not  as  guarantor  or  maker. 

Hall  v.  Newcomb,  7  Hill,  416,  635 

Where  note  was  given  as  collateral  security  for 
goods  purchased  by  maker,  and  after  it  became  due 
the  holder  took  maker's  notes  payable  at  future  day 
for  balance  found  due  on  a  settlement  of  accounts : 
held,  accommodation  indorser  on  first  note  was  dis- 
charged. 

Myers  v.  Welles,  5  Hill,  463.  194 

A  payee  indorsing  a  note  in  these  words  "  I  guar- 
anty the  payment  of  this  note  "  is  liable  as  an  in- 
dorser to  any  holder,  on  proof  of  demand  and  no- 
tice. 

Leggettv.  Raymond,  6  Hill,  639,  486 

Giving  time  to  the  maker  of  a  note  without  the 
assent  of  a  surety,  discharges  the  surety. 

Bank  of  Orleans  v.  Barry,  1  Denio,  116,        738 
The  maker  of  a  promissory  note  cannot  show  that 
it  was  given  upon  an  agreement  to  give  it  up  unless 
a  certain  receipt  should  be  found  and  produced. 

Brown  v.  Hull,  I  Denio.  400,  837 

Where  two  of  three  drawers  of  bill,  signed  merely 
as  sureties,  and  drawee,  without  funds,  accepts  and 
pays  it  with  full  knowledge  of  this  fact :  held  he 
could  not  resort  to  sureties  for  repayment  but  only 
to  the  principal,  though  sureties  orally  agreed  to 
pay. 

Wing  v.  Terry,  5  Hill,  160,  88 

BILL  OF  EXCEPTIONS. 

See  APPEAL  AND  ERROR,  TRIAL,  etc. 
On  bill  of  exceptions  none  but  grounds  taken  at 
the  trial  can  be  availed  of. 

Hunter  v.  Sandy  HOI,  6  Hill,  407,  4O4 

If  bill  of  exceptions  in  C.  P.  be  so  framed  as  to 
show  that  the  exceptions  were  not  taken  to  the  rul- 
ing of  the  court  at  the  trial,  but  to  their  opinion  or 
judgment  upon  a  case  made,  this  court  will  refuse 
to  look  into  it  on  error. 

Berly  v.  Taylor,  5  Hill,  577,  235 

A  bill  of  exceptions  will  reach  questions  of  law 
which  are  made  and  decided  on  challenges  to  the 
polls  for  favor. 

People  v.  Bodine,  1  Denio,  281,     ,  796 

BONDS. 

Bond  of  UK-nit  of  an  insurance  company  and  his 
surety  acknowledging  themselves  "to  be  held  and 
firmly  bound  unto  the  directors"  of  the  company  in 
the  sum  of  81.000  "to  be  paid  to  said  directors,  thoir 
successors  and  assigns :"  held  in  legal  effect  a  bond 
made  to  the  company  and  may  be  so  declared  on. 
Bauley  r.  Onon.  Co.  Mut.  Ins.  Co.,  6  Hill, 
476.  488 

In  an  action  on  an  appeal  bond  under  2  R.  8..  259, 
sec.  189.  the  declaration  must  aver  expressly  that 
execution  was  issued  upon  the  principal  within  30 
days  after  the  term  at  which  Judgment  was  ren- 
dered :  not  sufficient  to  aver  that  execution  was 
duly  issued  uhder  the  statute. 

Lit*  v.  Becker,  1  Donlo.  568.  897 

In  a  suit  on  penal  Ixind,  whore  the  amount  Is  dis- 
puted, and  cannot  bo  csileulatoxl  from  the  bond  It- 
solf,  tendor  cannot  bo  mado  and  tho  costs  deter- 
mined as  upon  a  settlement  pursuant  to  2  R.  8.,  511. 
see.  21. 

People  v.  Strrnlmra,  1  I>onlo,  835,  921 

When  judgment  sought  to  be  rovorsod  is  for  pen- 
alty of  bond  conditioned  to  pay  money  by  Infttall- 
monts,  a  part  only  of  wlili-h  has  bocomo  duo,  the 
penalty  of  tho  error  Ixind  in  suffloiont  If  in  double 
the  amount  for  which  plaintiff  has  tho  right  toissuo 
execution. 

\rttoniahby  v.  Comstock,"  Hill,  162,  547 
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Bond  to  secure  a  valid  debt,  obtained  under  agree- 
ment to  compound  a  felony,  la  void. 

Steuben  Co.  Bk.  v.  Mathewson,5  Hill.  249,  110 


CANALS. 

Owner  of  land  taken  for  canal  is  entitled  to  have 
big  damages  appraised  as  soon  as  state  agents  enter 
and  commence  executing  the  contemplated  work. 

People  v.  Hayden,  6  Hill,  359,  3»8 

It  seems  canal  commissioners  have  authority  to 
adopt  other  mode  than  that  contemplated  in  the  Act 
for  construction,  which  will  affect  the  same  end  in 
regulating  the  height  of  water  and  is  economical, 
and  persons  acting  under  their  instructions  are  pro- 
tected therein. 

Waggoner  v,  Jermaine,  7  Hill,  357,  614 

CASE. 

Where  the  obligation  of  a  party  rests  entirely 
upon  contract,  and  there  is  no  independent  common 
law  liability  or  duty,  an  action  on  the  case  will  not 
lie. 

Masters  v.  Stratton,  7  Hill.  101,  526 

So  held  in  case  of  covenant  to  superintend  a  farm, 
and  "to  take  charge  and  care  of  the  stock,  etc..  on 
aaid  farm."  Idem.  826 

A  drover  who  knowingly  delivers  to  vendee  with- 
out knowledge,  the  lamb  of  another  escaping  with 
his  flock,  though  he  receives  nothing  for  it,  is  liable 
to  owner  in  case  for  its  value.  Idem.  526 

CERTIORARI. 

On  certtorari  from  the  final  adjudication  of  an 
inferior  tribunal.  Supreme  Court  simply  affirms  or 
reverses,  leaving  the  parties  in  the  latter  case  to  be- 
gin de  novo. 

Luff  v.  Pope,  5  Hill,  413,  177 

Certiorari  to  reverse  proceedings  on  habeas  corpus 
to  obtain  discharge  of  a  soldier,  does  not  bring  up 
evidence  given  before  the  officer,  nor  questions  as 
to  its  competency. 

U.  S.  v.  Wyngall,  5  Hill,  16,  37 

CHAMPERTY  AND   MAINTE- 
NANCE. 

It  is  no  defense  to  a  suit  in  chancery  to  foreclose  a 
mortgage  that  complainants'  solicitor  is  by  agree- 
ment to  have  part  or  demand  when  collected  as  com- 
pensation for  services. 

Hail  v.  Gird,  7  Hill,  586,  693 

Such  agreement  does  not  give  the  solicitor  such 
an  interest  as  to  render  him  a  proper  co-complain- 
ant with  mortgagee.  Idem.  693 

CHANCERY. 

Power  of  Court  of  Chancery  to  order  the  sale  of 
real  estate  belonging  to  an  infant  is  derived  entirely 
from  the  statute. 

Rogers  v.  Dill,  6  Hill,  415,  4O7 

A  sale  ordered  contrary  to  provisions  of  the  de- 
vise to  infant  is  utterly  void,  and  passes  no  title  to 
the  purchaser.  Idem.  4O7 

CHATTELS. 

Where  lessee  of  personal  property  annexes  it  to, 
and  sells  it  with  real  estate  to  purchaser  without  no- 
tice, lessor  has  only  a  remedy  by  action  against  such 
lessee,  and  cannot  reclaim  the  property. 

Fryatt  v.  SuUivan  Co..  5  Hill,  116,  7» 

If  one  wrongfully  take  another's  grain  and  man- 
ufacture it  into  whisky,  the  property  is  thereby 
changed,  and  the  whisky  belongs  to  the  manufact- 
urer. 

Sttsburyv.  McCoon,  6  Hill,  425,  411 

Where  one  has  only  the  bare  charge  or  custody  of 
the  geods  of  another  the  legal  possession  remains 
in  the  owner. 

People  v.  Coil,  1  Denio,  120,  74O 

CHATTEL  MORTGAGE. 

Proof  that  a  chattel  mortgage  was  filed  in  the 
clerk's  office  of  a  certain  town,  is  not  enough  to  es- 
tablish a  proper  filing, with  proof  of  the  mortgagor's 
residence. 

Smith  v.  Jenks,  1  Denio,  580,  9O1 

A  chattel  mortgage  is  not  properly  reflled  without 

a  statement  of  the  present  interest  of  the  mortgagee. 

Fitch  v.  Humphrey,  1  Denio,  163.  755 
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A  tenant  may  pass  his  interest  in  growing  grass  by 
a  chattel  mortgage. 

Smith  v.  Jenks,  1  Denio,  580,  9O1 

Mortgagee  of  ship  in  possession,  registered  in  his 

name,  is,  in  general,  liable  for  supplies  and  repairs, 

though  his  relation  to  the  ship  was  unknown  to 

creditor  when  demand  arose. 

Miln  v.  Spinola,  6  Hill,  218,  338 

COMMON  CARRIER. 

Prima  facie  a  common  carrier's  duty  includes  de- 
livery to  the  consignee,  except  in  the  case  of  car- 
riers by  ships  or  boats ;  but  if  a  consignee  is  dead, 
absent  or  refuse  to  receive,  or  cannot  be  found  after 
reasonable  diligence,  the  carrier  discharges  his  duty 
by  storing  the  goods  with  proper  and  responsible 
third  parties. 

Ftek  v.  Newton,  1  Denio,  45,  713 

The  usual  contract  of  a  carrier  of  passengers  in- 
cludes an  undertaking  to  receive  and  transport  their 
baggage,  though  nothing  be  said  about  it ;  and  if  it 
be  lost,  even  without  the  fault  of  the  carrier,  he  is 
responsible. 

Hawkins  v.  Hoffman,  6  Hill,  686,  467 

The  term  "baggage"  does  not  include  a  traveling 
agents'  samples.  Idem.  467 

Common  carrier,  receiving  goods  marked  to  be 
shipped  to  a  place  beyond  its  route,  is  not  liable 
where  such  goods  are  injured  while  in  hands  of  car- 
rier to  whom  they  were  delivered  to  be  carried  be- 
yond their  line,  such  being  the  uniform  usage  of 
business. 

Fan  Santvoord  v.  St.  John,  6  Hill,  157,       317 

Delivery  of  goods  by  common  carrier  to  consign- 
ee, induced  by  false  and  fraudulent  promise  to  pay 
the  freight  on  receiving  them,  is  not  a  waiver  of  car- 
rier's lien,  and  he  may  disaffirm  and  sue  consignee 
in  replevin. 

Bigelmo  v.  Heaton,  6  Hill,  43,  277 

Where  a  canal  boat  is  towed  "at  risk  of  her  mas- 
ter," and  sunk  by  reason  of  want  of  ordinary  care  of 
those  naving  charge  of  tow-boat,  owners  of  latter 
are  liable. 

Alexander  v.  Greene,  7  Hill,  533,  675 

Members  of  an  association  formed  between  car- 
riers on  the  lake  and  carriers  on  the  canal  for  trans- 
portation of  goods  over  a  continuous  route,  are 
jointly  liable  for  loss  occurring  on  either  division. 
Slocum  v.  FairchUd.  7  Hill,  292,  692 

An  exception  in  such  contract  of  "the  dangers  of 
the  lake"  does  not  exempt  carrier  from  liability  for 
loss  through  want  of  ordinary  care.  Idem.  592 

A  common  carrier  of  passengers  is  not  liable 
where  passenger  places  his  overcoat  on  the  seat  and 
leaves  it  there  after  departing,  and  it  is  stolen. 

Tower  v.  Utlca  &  S.  R.  R.  Co.,  7  Hill,  47,    5O6 

Where  goods  are  lost  through  the  mere  omission 
of  carrier,  trover  will  no»  lie  even  after  demand  and 
refusal,  but  owner  shoul  bring  either  assumpsit  or 
a  special  action  on  the  case. 

Hawkins  v.  Hoffman,  6  Hill,  586,  467 

COMMON  PLEAS. 

Where  demurrer  to  declaration  in  justice  court  is 
overruled  and  defendant  amends  by  pleading  gen- 
eral issue  and  verdict  is  given  against  him ;  held  C. 
P.  on  appeal  or  certiorari  must  try  the  cause  on  its 
merits :  contra  had  defendant  appealed  at  once  after 
decision  on  the  demurrer. 

Jones  v.  Thompson,  6  Hill,  621,  48  O 

The  first  judge  of  the  C.  P.  being  a  party  to  the 
suit,  an  associate  judge  may  grant  the  certificate  to 
authorize  a  writ  of  error ;  for  the  purpose  of  the 
suit  there  is  no  first  judge. 

Thompson  v.  Smith,  1  Denio.  638,  922 

On  appeal  from  justice's  judgment,  it  is  the  duty 
of  C.  P.,  it  appeal  be  not  dismissed,  to  dispose  of 
cause  upon  issue  or  issues  returned,  regardless  of 
the  proceedings  returned. 

Wood  v.  Randall,  5  Hill,  264,  124 

Motion  before  justice  to  quash  or  set  aside  pro- 
ceedings which  is  opposed,  does  not  form  an  issue 
within  the  statute  relative  to  appeals.  Idem.  124 

COMMON  SCHOOL. 

See  SCHOOL  DISTRICT. 

The  superintendent  of  common  schools  has  no  gen- 
eral jurisdiction  over  money  in  the  hands  of  school 
commissioners  and  can  make  orders  concerning  it 
only  on  appeals. 

Bennett  v.  Burch,  1  Denio,  141.  747 

He  has  no  power  to  prohibit  school  commissioners 
from  paying  over  money  to  a  district,  because  the 
officers  of  the  district  have  failed  to  obey  the  law. 
Idem.  747 
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CONFESSION  OF  JUDGMENT. 

Where  bond  and  warrant  by  resident  of  Pennsyl- 
vania was  addressed  thus :  "To  J.  D.  S.,  Esq.,  attor- 
ney of  Court  of  C.  P.  at  Philadelphia,  etc.,  or  to  any 
other  court  there  or  elsewhere  or  to  any  prothono- 
tary  of  any  of  said  courts ;"  held  not  authority  for 
entering  up  judgment  in  this  State. 

Manf.&M.  Bk.  v.  St.  John,  5  Hill,  497,      2O6 

If  judgment  be  entered  up  on  warrant  of  attor- 
ney after  a  year  and  day  from  its  date  without  an 
order  obtained  for  that  purpose,  it  will  be  set  aside 
as  irregular.  Idem.  206 

An  authority  to  confess  judgment  without  process 
must  be  clear  and  explicit  and  must  be  strictly  pur- 
sued. Idem.  206 

Though  costs  of  judgment  upon  bond  and  war- 
rant of  attorney  are  taxed  without  sufficient  affida- 
vit being  presented  to  taxing  officer  of  amount  due 
by  condition  of  bond,  this  is  not  ground  for  setting 
aside  judgment,  but  only  for  ordering  a  re-taxation . 
Idem.  2O6 

Nor  will  judgment  be  set  aside  because  warrant 
of  attorney  was  not  placed  on  file  with  clerk  of  court 
at  time  of  perfecting  judgment,  provided  it  was 
then  before  the  clerk,  having  been  previously  filed 
in  his  office.  Idem.  2O6 

CONSIDERATION. 

A  moral  obligation  is  sufficient  consideration  to 
support  a  promise,  if  founded  upon  a  prior  legal  or 
equitable  claim. 

Cameron  v.  Fowler,  5  Hill,  306.  139 

CONSIGNOR  AND  CONSIGNEE. 

A  consignee  is  in  constructive  possession  of  im- 
ports when  he  has  paid  the  freight  and  entered  them 
at  the  custom-house. 

Mottram  v.  Beyer,  1  Denio,  483,  867 

CONSPIRACY. 

Where  defendants  conspired  together  and  by 
means  of  false  and  fraudulent  representations  in- 
duced a  testator  to  revoke  a  will :  held,  that  an  ac- 
tion would  not  lie  in  favor  of  devisee,  as  the  revoca- 
tion merely  deprived  him  of  an  expected  gratuity, 
without  interfering  with  any  of  his  rights. 

Hutchins  v.  Hutchinn,  7  Hill,  104,  527 

CONSTITUTIONAL  LAW. 

The  voluntary  branch  of  the  U.  S.  Bankruptcy 
Act  of  Aug.  19,  1841,  is  not  unconstitutional  (Bron- 
son,  J.  dissenting). 

Kunzler  v.  Kohaus,  5  Hill,  317,  142 

Sackelt  v.  Andross,  5  Hill.  327,  146 

The  power  conferred  upon   the  Corporation  of 

New  York  to  sell  real  estate  to  pay  an  assessment 

for  benefit,  is  not  unconstitutional. 

Striker  v.  Kelly.  7  Hill.  9,  493 

The  general  grant  of  legislative  authority  con- 
tained in  art.  1,  sec.  1  of  State  Constitution  includes 
all  the  accustomed  and  acknowledged  powers  of 
legislation  ;  and  among  these  is  the  power  to  create 
municipal  corporations  with  right  to  pass  by-laws 
for  local  objects. 

Tanner  v.  Tr.  of  Albion,  5  Hill.  121,  74 

The  Act  to  Prevent  Fires  in  N.  Y.  City.nrohibiting 
the  keeping  ot  powder,  etc.,  is  a  mere  police  regula- 
tion and  not  in  conflict  with  U.  S.  Constitution. 

Foote  v.  Fire  Dept.  of  N.  Y.,  5  Hill.  99  66 

The  statute  giving  magistrate  the  right  to  convict 

as  a  disorderly  person.one  who  abandons  or  neglects 

to  provide  for  his  wife,  etc.,  though  it  does  not  give 

the  right  of  trial  by  jury,  is  constitutional. 

Duffy  v.  People. 0  Hill.  75.  288 

To  constitute  a  bill  of  credit  within  meaning  of 

art.  1,  sec.  10  of  the  U.  8.  Constitution,  the  paper 

muat  be  such  as  is  designated  to  circulate  as  money 

or  answer  the  ordinary  purposes  of  coin. 

litili.inn  ii.  It'., mm,  6  Hill,  33.  273 

A  law  exempting  a  debtor's  property  from  execu- 
tion is  unconstitutional  as  to  debts  previously  ex- 
isting. 

Ouackenhwth  v.  Dnnks,  1  Denlo,  128,  743 

The  law  requiring  a  license  to  sell  intoxicating  liq- 
uors is  not  contrary  to  the  Constitution  of  the  U.  S. 

IngeruM  v.  Skinner,  1  Denio,  540,  887 

The  statute  conferring  power  on  Supreme  Court 
to  appoint  commissioners  of  estimate  and  MMH- 
ment  In  N.  Y.  st [•>•<•(  cases  and  to  confirm  their  re- 
port, is  not  incompatible  with  that  part  of  the  Con- 
stitution which  prohibits  the  justices  of  such  court 
from  holding  any  other  office  of  public  trust. 

Striker  r.  Kelly,  7  Hill,  9,  493 
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CONTRACTS. 

See  FRAUD,  PLEDGE,  STATUTE  OF  FRAUDS. 
Agreement  to  pay  $1,000  for  keeping  open  a  build- 
ing for  accommodation  of  political   meetings  to 
further  the  success  of  certain  congressional  candi- 
dates, held  void  under  1  R.  S.,  136,  sec.  6 

Jackson  v.  Walker,  5  Hill,  27,  41 

One  who  em  ploys  another  to  do  a  piece  of  work 

may  countermand  the  order,  and  is  liable  thereupon 

only  for  the  work  actually  done  and  for  the  damages 

caused. 

Clark  v.  Marsiglia,  1  Denio,  317,  8O8 

An  agreement  to  pay  for  attorney's  fees,  upon  the 
settlement  of  a  cause,  what  "  Hon.  C.  H.  R  ."  who 
was  the  taxing  officer  of  the  Court  of  Chancery, 
should  say  was  "just  and  reasonable,  "  obliges  the 
party  to  pay  the  legal  bill  of  costs. 

Culley  v.  Hardenbergh,  I  Denio,  508,  876 

In  action  on  bond  conditioned  for  performance  of 
duties  enjoined  by  a  Kentucky  law  authorizing  a 
lottery;  held  that  as  the  bond  was  valid  where  it  was 
to  be  performed,  the  courts  of  this  State  would  up- 
hold it  notwithstanding  our  statute  against  lotteries. 
Kentucky  r.  Bassford,  6  Hill,  526,  446 

A  person  may  bind  himself  as  effectually  by  ini- 
tials as  by  his  full  name. 

Palmer  v.  Stephens,  1  Denio,  471,  863 

CONTRIBUTION. 

Where  nolle  prosequi  is  entered  as  to  one  partner 
who  pleaded  a  discharge  in  bankruptcy,  and  he  re- 
leases all  interest  in  the  surplus  of  the  effects,  he 
cannot  be  made  liable  to  contnbution  in  case  other 
defendants  are  compelled  to  pay. 

Butcher  v.  Fin-man,  6  Hill,  583,  466 

Persons  not  partners,bringing  joint  bill  to  enforce 
collection  of  judgments  of  unequal  amounts  owned 
separately,  must  contribute  equally  to  costs  giveu 
against  them. 

Carpenter  v.  Nixon,  5  Hill,  260,  123 

CONVERSION. 

Where  goods  were  sent  by  A  to  B  in  charge  of  C 
in  part  payment  of  A's  debt  to  B,  and  C  converted 
them  before  they  were  accepted  by  B :  held,  assump- 
sit  would  lie  by  B  to  recover  their  value. 

Berly  v.  Taylor.  5  Hill,  577.  235 

Where  A,  acting  in  behalf  of  B,  subscribes  for  bank 
stock,  but  misapplies  part  of  money  given  him  by  B 
to  pay  thereon,  which  by  mistake  is  credited  in  a 
receipt  given  him,  which  credit  the  bank  afterwards 
allows  B :  held,  action  for  money  so  converted  by  A 
could  not  be  brought  in  the  name  of  the  bank. 

Albany  Exch.  Bk.  v.  Sage,  6  Hill,  5«2,  459 

CORPORATIONS. 

See  MUNICIPAL  CORPORATIONS,  TAXES  AND  TAX- 
ATION. 

A  foreign  corporation  is  not  excepted  from  the 
operation  of  the  Statute  of  Limitations  as  a  "person" 
out  of  the  State. 

Faulkner  v.  Del.  A  R.  C.  Co.,  1  Denio.  441,     85* 

A  banking  association,  not  legally  incorporated. 

has  no^legal  existence :  therefore,  no  conviction  can 

be  had  of  an  offense  which  involves  an  intention  to 

defraud  such  association. 

De  Bow  v.  People,  1  Denio,  9,  7O1 

No  college  in  this  State  has  power  to  create  corpo- 
rations. 

Med.  Inst,  of  Geneva  ColL  v.  Patterson,  1 

Denlo,  61,  719 

The  Medical  Institute  of  Geneva  College  is  not  a 
corporation.  Idem.  719 

Act  of  April  8. 1796.  relative  to  common  and  undi- 
vided hinds  and  meadows  in  Southold,  etc.,  does  not 
give  proprietors  of  those  lands  the  right  of  suing  as 
a  corporation. 

Prop's  of  Southold  r.  Horton,  6  Hill,  501.  437 
A  company  incorporated  "  for  purpose  of  engag- 
ing in  whale  fishery  und  manufacture  of  spermaceti 
candles,"  purchased  state  bonds  promising  to  pay 
for  them  at  a  future  day ;  hold,  that  the  promise  was 
prima  facie  valid  and  binding. 

Indiana  p.  H'oram.  «  Hill.  33,  273 

A  purchase  by  a  load  mining  company  of  lands 
used  by  vendor  for  washing  and  smelting  lead  ore, 
consisting  of  Improved  land  with  buildings  there- 
on, hold  not  necessarily  in  excess  of  charter  pow- 
ers, wo. 

J/Vw*  r.  Romie  L.  M.  Co.,  5  Hill.  137.  79 

The  StaU>  Constitution  requiring  the  assent  of  two 

thirds  of  the  members  elected  to  each  braiu-h  of  the 

Legislature.to  a  law  creating  a  corporation,  applies 

949 


viii 


GENERAL  INDEX. 


to  all  corporations  whether  created  by  special  Act  or 
under  a  general  law. 

De  Bow  v.  Purple,  1  Denlo,  9,  7O1 

Held  that  an  assignment  by  the  N.  Y.  &  Erie  R. 
R.  Co.  in  contemplation  of  insolvency  was  void. 

Bowen  v.  Lease,  5  Hill,  221,  1O9 

A  suit  to  charge  an  individual  stockholder  of  a 
corporation  with  its  debts,  under  the  Act  of  incor- 
poration, is  an  action  upon  a  statute  "the  benefit  and 
suit  whereof  is  limited  to  the  party  aggrieved,"  and 
Is  barred  in  three  years. 

Freeland  v.  McCvllough,  1  Denio,  414,  848 

Defendant  to  whom  certificate  of  stocks  was  de- 
livered by  debtor  and  transferred  on  the  books  of 
the  company,  with  power  to  sell  at  certain  sum  If 
debt  not  paid  at  certain  time  and  to  retransfer  or 
account  for  it  if  debt  were  paid ;  held,  liable  as  a 
stockholder  for  debts  contracted  by  the  company 
while  the  stock  remains  in  his  hands  not  duly  trans- 
ferred. 

Adderly  v.  Storm,  6  Hill.  624,  481 

In  determining  who  are  stockholders,  court  will 
not  look  beyond  the  legal  title  except,  perhaps, 
where  there  has  been  a  fraudulent  transfer  to  avoid 
liability.  Idem.  481 

The  receiving  of  dividend  made  out  of  capital 
stock,  without  knowledge  of  that  fact,will  not  estop 
stockholder  in  action  under  1  R.  S.,  689. 

Gaffney  v.  CoviU,  6  Hill,  567,  461 

The  act  complained  of  on  the  part  of  the  directors 
should  be  alleged  to  have  been  done  by  them,  not 
that  they  caused  it  to  be  done :  declaration  need  not 
show  that  they  knew  it  to  be  illegal.  Idem.  461 

The  directors  of  a  bank  are  not  liable  for  merely 
receiving  notes  with  Intent  to  enable  stockholders 
to  withdraw  portions  of  money  paid  in  by  them  on 
the  stock  under  1  R.  S..  589,  but  only  for  receiving 
and  discounting  them  with  that  Intent.  Idem.  461 

In  action  under  such  statute,  plaintiff  may  pro- 
ceed separately  against  directors  who  participated 
In  the  act  charged,  but  where  the  act  charged  could 
not  have  been  done  by  one  alone,  the  declaration 
must  show  the  participation  of  the  others. 

Mem.  461 

Corporation  held  liable  on  notes  given  without  au- 
thority by  its  officers  for  the  purchase  of  lands,  it 
being  deemed  to  have  ratified  their  acts  by  claiming 
the  property  and  converting  it  to  its  uses. 

Moss  v.  Rossie  L.  M.  Co.,  5  Hill,  137,  79 

Also  held  that  the  company  could  not  defeat  a  re- 
covery by  showing  that  the  purchase  was  probably, 
though  not  necessarily,  an  abuse  of  powers  granted 
by  their  charter.  Idem.  79 

The  stockholders  of  a  manufacturing  corporation 
created  under  Act  of  March  22, 1811,  are  severally 
and  not  Jointly  liable  for  debts  due  from  company 
at  time  of  its  dissolution,  and  a  release  of  one  by  a 
creditor  will  not  discharge  others. 

Bk.  of  Poughkeepsie  v.  Ibbotson,  5  Hill,  461,    94 

Where  an  alteration  is  made  in  the  charter  of  an 
Incorporated  company  by  which  a  new  and  different 
business  is  added  to  that  originally  contemplated, 
the  stockholders  not  consenting  thereto  are  ab- 
solved from  all  liability  on  their  subscriptions, 
though  installments  were  due  thereon  before  the 
change. 

Hartford  &  N.  H.  R.  R.  Co.  v.  Croswell,  5 
Hill,  383,  167 

So  held  in  a  case  where  a  railroad  company  was 
authorized  to  purchase  steamboats  to  be  used  in 
connection  with  their  road.  Idem.  167 

Where  a  statute  requires  certain  officers  of  a  cor- 
poration to  sign  contracts,  their  signatures  furnish 
presumptive  evidence  that  the  contract  was  made 
by  the  corporation. 

GUlett  v.  Campbell,  1  Denio,  520,  88O 

Where  a  corporation  improperly  refuses  to  trans- 
fer stock  on  its  books,  the  party  injured  has  an  am- 
ple remedy  by  action  and,  therefore,  a  mandamus 
to  compel  such  transfer  will  not  lie. 

Ex  parte  Fireman's  Ins.  Co.,  6  Hill,  243,       346 

COSTS. 

See  WITNESSES. 

A  person  bringing,  in  the  name  of  another,  a  suit 
in  which  he  is  interested  is  liable  for  costs. 

Bliss  v.  Otis,  I  Denio,  656,  92  7 

A  creditor  who  directs  receiver  appointed  under 
creditor's  bill  to  bring  suit  at  law  in  name  of  debtor, 
may  be  compelled  by  attachment  to  pay  costs  ren- 
dered against  debtor  in  such  suit. 

McHench  v.  McHench,  7  Hill,  204,  562 

Defendant,  who,  after  cause  was  noticed  for  cir- 
cuit, served  upon  plaintiff  a  notice  to  file  security 
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for  costs,  with  stay  of  proceedings,  but  so  late  that 
plaintiff  could  not  get  order  discharged  before  cir- 
cuit :  held,  not  entitled  to  costs  for  attendance  with 
witnesses,  though  plaintiff  omitted  to  countermand 
notice  of  trial. 

Shepard  v.  Hoit,  1  Hill,  199,  56O 

Defendant  is  entitled  to  costs  incurred,  Intermedi- 
ate notice  of  trial  and  countermand  thereof  .though 
cause  could  not  have  been  tried  by  reason  of  state 
of  business  at  circuit,  had  no  countermand  been 
served. 

An<>n.,  1  Hill,  168,  549 

Security  for  costs  from  infant  plaintiff's  next 
friend  may  in  all  cases  be  required  to  be  filed,  and  an 
application  to  compel  it  may  be  made  directly  to 
the  court  on  notice,  without  previously  applying  to 
a  judge  at  chambers. 

Blanchard  v.  Nessle,  6  Hill,  256,  351 

A  defendant  who  is  held  to  bail  must  perfect  his 
appearance  by  putting  in  special  bail,  before  he  can 
move  that  plaintiff  file  security  for  costs. 

Thomas  v.  Wilson.  6  Hill,  257,  361 

Where  plaintiff  commenced  an  action  on  the  case 

for  negligence,  and  after  issue  joined,  obtained  a 

discharge  as  a  bankrupt ;  held,  that  he  could  not  be 

obliged  to  file  security  for  costs. 

CoryeU  v.  Davis,  5  Hill,  559,  289 

A  defendant  is  not  entitled  to  security  for  costs 

from   a   non-resident  plaintiff,  where  he  has  been 

guilty  of  laches,  and  seeks  it  only  on  the  day  set  for 

trial. 

Robinson  v.  Sinclair,  1  Denio,  628,  918 

An  order  for  non-resident  plaintiff  to  file  security 
for  costs  will  not  be  granted  where  sought  for  an 
improper  purpose,  i.  e.  for  delay.  Idem.  918 

Where  the  plaintiff  is  a  non-resident  and  sues  in 
the  name  of  insolvent  residents,  he  must  give  secu- 
rity for  costs. 

Swift  v.  Collins,  1  Denio,  659,  829 

Where  defendant  obtains  an  order  putting  off  the 
trial  for  the  circuit  on  payment  of  costs,  fees  paid 
for  exemplification  of  records  and  official  certificates 
to  be  used  in  evidence,  are  not  taxable  as  part  of 
costs  due  under  the  order. 

Morett  v.  Gould,  5  Hill,  553,  227 

Where  cause  is  postponed  at  the  circuit  on  de- 
fendants' motion. tne  judge  has  no  power  to  make  a 
direct  order  for  the  payment  of  costs,  but  can  only 
impose  their  payment  as  a  condition  of  granting  the 
application. 

Bagley  v.  Ostrom,  5  Hill,  516,  212 

After  demand  and  refusal  to  pay  costs  stipulated 
to  be  paid  to  secure  an  adjournment,  a  precept  will 
be  awarded. 

Slocum  v.  Walking,  1  Denio,  631,  919 

Where  a  counselor  at  law,  while  attending  court 
as  a  witness  for  defendant,  was  retained  in  absence 
of  defendant's  counsel  and  tried  the  cause;  held, 
that  defendant  was  entitled  to  witness  fees  for  the 
attendance  of  such  counselor. 

Reynolds  v.  Warner,  1  Hill,  144,  641 

Though  a  cause  was  twice  tried  before  referees, 
their  first  report  having  been  set  aside  with  direc- 
tions that  costs  abide  event;  held,  prevailing  party 
not  entitled  to  charjre  a  brief  for  each  trial. 

Potter  v.  Ellis,  5  Hill,  511,  211 

An  action  to  recover  treble  damages  for  trespass, 
is  an  action  "relating  to  real  estate,"  in  which  the 
right  to  costs  does  not  depend  on  the  amount  of  re- 
covery. 

Jermain  v.  Booth,  1  Denio,  639,  922 

In  action  against  sheriff  for  neglect  of  official 
duty,  if  successful,  he  is  entitled  to  double  costs. 

Shepard  v.  Hoit,  7  Hill,  198,  56O 

Where  a  case  involving  same  questions  in  both 

instances  was  twice  argued  with  the  like  result ; 

held,  prevailing  party  entitled  to  costs  for  brief  and 

points  on  only  one  argument. 

Shepard  v.  Hoit,  7  Hill,  199,  56O 

On  a  motion  for  nonsuit  in  several  cases  on  the 
same  grounds,  and  on  one  set  of  papers,  by  the  same 
plaintiff  against  different  defendants,  the  attorneys 
being  the  same  in  all  the  cases,  costs  will  be  allowed 
for  one  motion  only. 

Schermerhorn  v.  Noble.  1  Denio,  682,  936 

In  actions  of  tort  against  several,  defendant's  at- 
torney is  entitled  to  charge  for  all  separate  pleas 
put  in,  and  where  defendants  appear  by  different 
attorneys  and  are  acquitted,  each  is  entitled  to  a 
full  bill  of  costs ;  contra  where  they  appear  by  same 
attorney. 

Albany  &  W.  S.  R.  R.  Co.  v.  Cady,  6  Hill, 
285.  353 

Ten  Broeck  v.  Paige,  6  Hill,  267,  354 

Anonymous,  6  Hill,  268.  384 

Only  entitled  to  one  allowance  for  witness'  fees, 
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and  where  judgment  may  be  entire,  but  to  one  al- 
lowance for  incidental  expenses  thereof. 

Idem.  354 

If  a  party  resisting  a  taxation  show  that  a  large 
number  or  witnesses  were  not  sworn  and  the  other 
party  do  not  explain  this,  the  charges  should  be  dis- 
allowed. 

Dean  v.  WUliams,  6  Hill,  376.  393 

To  entitle  party  to  charge  for  witnesses,  affidavit 
must  state  not  only  that  they  were  subpoenaed  and 
attended  but  that  they  were  believed  to  be  material 
and  necessary.  Idem.  393 

In  replevin  defendant  pleaded  non  ceptt  and  at 
trial  justified  as  an  officer  levying1  under  distress 
warrant,  held  entitled  to  full  costs  where  verdict 
was  rendered  in  his  favor  for  part  of  the  property, 
Irrespective  of  the  amount. 

Johnson  v.  Fellows,  6  Hill,  353,  386 

Intervention  of  other  creditors  by  petition  after 
commencement  of  attachment  proceedings,  taxa- 
ble costs  in  such  case,  see, 

Matter  of  St.  John,  6  Hill,  356,  387 

Though  after  commencement  of  suit,  one  party 
procure  the  testimony  of  a  witness  to  be  perpetu- 
ated pursuant  to  2  K.  S.,  398,  sec.  33,  et  seq.,  no  part 
of  costs  of  proceedings  are  taxable  against  opposite 
party,  whether  testimony  be  read  at  trial  or  not. 
Hasbrouck  v.  Hasbrouck,  5  Hill,  495,  2O5 

A  notice  of  trial  and  inquest  for  the  judge  being 
unnecessary,  cannot  be  taxed  as  part  of  plaintiff's 
costs. 

Smith  v.  Miller,  6  Hill,  396,  4OO 

Under  an  order  made  at  the  circuit  postponing  a 
cause  on  payment  of  costs,  plaintiff  cannot  tax 
either  for  a  brief  or  copy  of  pleadings.  Idem.  4OO 

Where  a  district  attorney  prepares  an  indictment 
or  other  paper  for  use  in  making  the  original  draft 
he  is  entitled  to  charge  both  for  drafting  and  en- 
grossing. 

In  re  District  Attorney's  Fees,  6  Hill,  402.     4O2 

Where  on  issue  joined  upon  plea  of  payment  puts 
darrien  continuance,  the  defendant  obtained  a  ver- 
dict ;  held,  that  he  could  not  recover  costs  which 
accrued  prior  to  the  payment,  but  entitled  to  costs 
accruing  subsequent  thereto  though  payment  was 
not  pleaded  until  four  years  thereafter. 

N.  T.  Dry  Dock  Co.  v.  M'Intosh.  5  Hill, 
505.  209 

On  reversal  in  Supreme  Court  of  judgment  of  C. 
P.  reversing  justice's  judgment,  party  finally  pre- 
vailing may  insert  in  his  record  costs  he  would 
have  been  entitled  to  in  C.  P.,  had  judgment  there 
been  in  his  favor. 

Dunham  v.  Simmons,  5  Hill,  507.  21O 

Where  a  case  goes  over  the  circuit  in  consequence 
of  the  indisposition  of  the  judge,  neither  party  can 
be  charged  with  costs. 

Bagley  v.  Ostrom,  5  Hill,  516,  212 

One  of  several  defendants  in  replevin  who  obtains 
a  verdict  is  entitled  to  costs,  although  the  judge  cer- 
tifies that  there  was  probable  cause  for  making  him 
a  defendant. 

Davis  v.  Newcomb,  1  Denio.  661.  929 

Where  one  is  sued  as  late  surrogate  for  moneys 
alleged  to  have  come  into  his  hands  as  surrogate 
and  not  paid  orer,  he  is  entitled  to  full  taxed  costs 
and  one  half  thereof  additional. 

Km  hunt  v.  Blanchard,  1  Denio,  628,  918 

An  executor  failing  in  a  suit  on  a  cause  of  action 
which  accrued  after  nis  testator's  death  is  person- 
ally liable  for  costs.  Idem.  918 

Where  claim  was  presented  to  one  of  several  ex- 
ecutors, which  he  disputed  but  declined  to  refer, 
flaying  he  wished  to  consult  co-executors  before 
doing  so,  and  creditor,  without  waiting  a  reasona- 
ble time  for  that  purpose,  commenced  suit;  held. 
not  entitled  to  costs. 

Knapp  v.  Ourtiss,  6  Hill,  386,  397 

Executors  will  not  waive  their  right  to  resist  the 
allowance  of  costs,  by  attending  taxation  and  ob- 
jecting to  particular  items.  Idem.  397 

Costs  not  allowed  on  ground  that  executors  omit- 
ted to  give  the  requisite  notice  to  creditors,  if  suit 
was  commenced  before  time  for  giving  notice  had 
arrived.  Idem.  397 

In  suit  against  executors,  the  plaintiff  cannot  en- 
ter judgment  for  costs  without  first  obtaining  leave 
from  the  court.  Idem.  397 

The  omission  of  an  executor  to  advertise  for 
claims  does  not  subject  him  to  costs  of  a  suit  sub- 
sequently brought. 

Built  >ck  r.  Bogardus,  1  Denio,  276,  794 

Coots  can  be  given  against  an  executor  only  for 
unreasonably  resisting  or  neglecting  to  pay  a  claim 
duly  presented,  or  refusing  to  refor  a  disputed  claim. 
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To  obtain  costs  against  an  administrator  the  de- 
mand recovered  must  be  shown  to  be  substantially 
the  same  as  that  which  plaintiff  had  offered  to  refer. 
Wallace  v.  Markham.  1  Denio,  671,  933 

After  a  demand  on  a  special  contract  against  an 
executor  for  $1,000,  for  labor,  and  an  offer  to  refer 
it,  proof  of  less  than  $600,  in  quantum  meruit,  does 
not  give  a  right  to  costs.  Idem.  933 

Judgment  against  an  executor  on  a  demand  which 
he  had  refused  to  pay  or  refer,  gives  a  right  to  costs 
and  adding  to  the  declaration  other  counts  which 
might  cover  their  claims,  no  proof  of  which  was 
given,  does  not  affect  it,  at  least  where  no  bill  of 
particulars  was  served  of  the  other  claims. 

Hartshorne  v.  King,  1  Denio,  674,  934 

Where,  after  obtaining  order  extending  time  to 
plead  and  plea  of  general  issue,  defendants  suffered 
inquest  by  default ;  held,  in  absence  of  reasons  to 
the  contrary.that  they  were  chargeable  with  having 
unreasonably  resisted  the  claim :  and  creditor  en- 
titled to  costs. 

Gansevoort  v.  Nelson,  6  Hill,  389,  398 

Trial  judge's  certificate  that  payment  was  un- 
reasonably resisted  by  executors  is  not  conclusive 
as  to  costs.  Idem.  398 

COVENANT. 

Foreclosure  in  chancery  and  sale  under  mortgage 
executed  by  grantor  prior  to  deed  containing  cov- 
enant of  quiet  enjoyment  executed  to  another  of 
premises  unoccupied  at  the  time,  is  an  eviction 
amounting  to  a  breach  of  such  covenant. 

St.  John  v.  Palmer,  5  Hill,  599,  243 

Covenant  in  lease  for  lives  containing  provision 
in  restraint  of  alienation  is  not  broken  by  execu- 
tion of  contract  of  sale  by  lessee. 

Livingston  v.  Stickles,  7  Hill,  253,  579 

CRIMINAL  LAW  AND  TRIALS. 

Under  agreement  by  prisoner's  counsel  that  de- 
position of  a  witness  might  be  read  in  evidence  if 
he  were  allowed  time  to  procure  witnesses  to  show 
his  incompetency,  cause  was  adjourned  for  several 
days ;  on  hearing  such  testimony,  court  declared 
witness  competent :  held,  prisoner  could  not  recede 
from  his  agreement  to  permit  the  deposition  to  be 
read  and  could  not  object  to  irregularity  of  ad- 
journment. 

Bebee  v.  People,  5  Hill,  32,  43 

In  a  criminal  case,  prosecutor  not  allowed  to  use 

testimony  given  by  a  witness  at  a  former  trial  of 

same  indictment,  though  he  be  absent  from  the 

State. 

People  v.  Newman,  5  Hill,  295,  135 

One  of  several  defendants  in  an  indictment  which 
charges  distinct  offenses  in  different  counts,  who  is 
implicated  by  the  evidence  with  the  other  defend- 
ants in  one  only  of  the  offenses,  may  demand  that 
the  prosecutor  elect  on  which  count  to  ask  a  ver- 
dict. 

People  v.  CosteUo,  I  Denio,  83,  727 

Qu«ere,whether  an  application  for  a  prosecutor  to 

elect  between  different  counts  of  an  indictment  can 

be  reviewed  on  writ  of  error.    Idem.  727 

A  person  on  trial  is  entitled  to  have  his  case  tried 

by  a  Jury  without  being  combined  with  the  crimes 

of  others  with  which  he  has  no  concern. 

Idem.  727 

If  offense  charged  in  an  indictment  be  of  a  local 

nature,  whatever  is  stated  by  way  of  describing  the 

place  where  it  was  committed,  must  be  proved  as 

laid. 

People  v.  Slater,  5  Hill,  401.  1 73 

Accordingly  held,  prisoner  entitled  to  acquittal 
where  indictment  for  arson  described  building  as 
being  in  sixth  ward  of  N.  Y.  City,  and  the  proof 
showed  it  to  be  in  the  fifth  ward.  l<l>-m.  173 

A  pardon  does  not  take  away  the  guilt  of  an  of- 
fense, but  only  the  punishment. 

Baum  v.  CJauiw,  6  Hill.  196,  1OO 

Separation   of  Jury,   where  court   admonished 

them  not  to  converse  with  anyone  in  regard  to  the 

cause,  is  not  alone  sufficient  ground  for  reversing 

the  conviction. 

Beltee  v.  People.  6  Hill.  38,  43 

The  uncorroborated  Uvtimony  of  an  accomplice 
if  fully  believed  will  sustain  a  conviction. 

People  r.  Costtllo,  1  Denio.  83.  727 

It  is  erroneous  to  charge  a  jury  that  If  the  pris- 
oner "might  have  been  present"  at  a  fire,  it  was  a 
cause  of  suspicion. 

People  v.  Bodine,  \  Denio,  281,  79« 
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CUSTOM  AND  USAGE. 

Where  building  contractor's  men  were  to  be  paid 
for  by  owner  at  12  shillings  per  day,  and  contractor 
insisted  upon  charging  for  a  day  and  a  quarter  for 
each  man.  they  bavin?  worked  twelve  and  a  half 
hours  each  day ;  held,  evidence  of  custom  among 
carpenters  that  ten  hours  labor  constituted  a  day's 
work  was  admissible. 

Hinton  v.  Locke,  5  Hill.  437.  185 

An  instrument  in  form  of  bill  of  exchange  drawn 
upon  and  accepted  by  cashier  of  a  bank  payable  to 
order  in  the  City  of  N.  Y.  at  a  specified  period  after 
date,  is  entitled  to  days  of  grace ;  and  evidence  of 
local  usage  cannot  be  received  for  purpose  of  vary- 
ing its  legal  effect  in  this  particular. 

Merch.  Bk.  v.  Woodruff,  6  Hill,  174,  322 


DAMAGES. 

Where  party  sued  indorser  and  failed  to  recover 
because  of  defective  notice  of  protest ;  held  in  ac- 
tion for  damages  against  the  bank  giving  the  notice 
that  he  was  not  entitled  to  recover  costs  of  such 
suit,  but  only  amount  of  note  and  interest. 

Downer  v.  Mad.  Co.  Bk..  6  Hill.  648,  489 

The  refusal  of  plaintiff's  customer  to  perform 
contract  of  purchase  of  mutton,  and  the  refusal  of 
other  customers  to  deal  with  him  on  hearing  that 
he  had  purchased  sheep  of  defendant  which  were 
said  to  be  diseased,  will  not  support  claim  of  special 
damages. 

Grain  v.  Petrie,  6  Hill,  522,  445 

The  measure  of  damages  for  breach  of  contract 
for  rooms  and  board  is  the  actual  damage  resulting, 
not  the  price  stipulated  to  be  paid  for  the  whole 
time. 

Wilson  v.  Martin,  1  Denio.  602,  9O9 

Spencer  v.  Halstead,  1  Denio,  606,  91O 

Where  invoice  considerably  over-stated  the 
amount  of  goods  sold  and  was  warranted  by  vendor 
to  be  correct ;  held,  in  action  for  the  breach,  that 
vendee  eould  not  recover  as  part  of  damages,  the 
excess  of  duties  paid,  occasioned  by  the  error  In  the 
invoice. 

Hargous  v.  Ablon,  5  Hill,  472,  198 

Permission  to  complete  work  after  the  day  stated 

for  its  performance  in  contract  is  no  waiver  of  the 

right  to  damages  for  the  failure  to  perform  on  time. 

Barber  v.  Rose,  5  Hill,  76,  58 

Plaintiffs  contracted  with  the  Corporation  of 
Brooklyn  to  furnish  all  the  marble  necessary  for 
the  erection  of  a  certain  public  building.  After 
part  performance,  defendants  refused  to  complete 
the  contract ;  held,  that  the  measure  of  damages  for 
that  part  of  contract  remaining  unperformed  at 
time  of  the  breach,  was  the  difference  between  what 
the  performance  would  have  cost  plaintiffs,  and  the 
price  which  defendant  agreed  to  pay. 

Masterton  v.  Mayor.  7  Hill,  61,  512 

Held,  also,  that  the  price  of  labor  and  materials  at 
the  time  of  the  breach,  should  govern  court  or  jury 
In  estimating  what  performance  would  have  cost 
plaintiffs.  Mem.  512 

Held,  that  plaintiffs  were  not  entitled  to  indem- 
nity for  their  breach  of  contract  with  parties  from 
whom  they  obtained  the  marble.  Idem.  512 

In  a  submission  to  arbitration,  a  provision  that 
either  party,  for  refusal  to  abide  by  the  award 
should  pay  $100  "as  the  ascertained  and  liquidated 
damages,"  is  a  penalty,  and  will  not  be  enforced. 
The  award  with  interest  is  the  proper  measure  of 
damages. 

Spear  v.  Smith,  1  Denio,  464,  86O 

One  who  employs  another  to  do  a  piece  of  work, 
may  countermand  the  order,  and  is  liable  thereupon 
only  for  the  work  actually  done  and  for  the  damages 
caused. 

Clark  v.  Marsiglia,  1  Denio,  317,  8O8 

A  statute  giving  treble  damages  is  penal,  therefore 
a  judgment  for  the  defendant  cannot  be  set  aside  as 
against  evidence. 

Lawyer  v.  Smith,  I  Denio,  207,  7  7O 

The  acquittal  of  a  defendant  on  trial  of  issue  of 
fact  in  trespass  against  several,  will  not  deprive 
plaintiff  of  his  right  to  have  contingent  damages  as- 
sessed on  the  other  counts  demurred  to. 

Leland  v.  Tousey,  6  Hill,  328,  378 

DEBTOR  AND  CREDITOR. 

A  distress  warrant  does  not,  like  judgment  and 
execution,  give  a  right  to  impeach  an  assignment  as 
fraudulent. 

Hastings  v.  Bdknap,  1  Denio.  190,  764 

MM 


The  giving  of  a  promissory  note  by  one  of  several 
partners  or  joint  debtors  for  a  demand  antecedently 
due  from  all,  will  not  extinguish  their  liability, 
though  creditor  expressly  accept  note  in  satisfac- 
tion. 

WaydeU  v.  Luer,  6  Hill,  448,  189 

DECEIT. 

Where  plaintiff  inquires  of  deputy  as  to  his  return 
to  a  fl.  fa.,  action  of  deceit  will  not  lie  against  him 
for  answering  falsely,  though  deputy  intended  to 
deceive,  and  plaintiff  was  injured  by  relying  on  his 
answer. 

Starr  v.  Bennett,  5  Hill,  303,  13* 

DEDICATION. 

No  deed  or  other  writing  is  necessary  to  constitute 
a  dedication ;  nor  is  lapse  of  time  an  essential  ingre- 
dient ;  however,  long  continued  and  uninterrupted, 
use  of  land  by  the  public  furnishes  strong  evidence 
of  dedication. 

Hunter  v.  Sandy  Hill,  6  Hill,  407,  4O4 

After  land  had  been  dedicated  to  the  inhabitants 
of  a  town  for  a  burying  ground,  and  so  used  for  36 
years,  village  trustees  without  authority  opened  a 
highway  across  it,  which  was  discontinued  after  ten 
years:  held,  that  the  public  right  acquired  under 
the  dedication  was  not  thereby  affected.  Idem.  4O4 

DEED. 

Proof  that  a  deed  was,  subsequent  to  its  date,  in 
the  grantor's  possession,  destroys  the  presumption 
of  delivery  at  date. 

Elsey  v.  Metcalf,  1  Denio,  323,  811 

The  sending  of  a  deed  by  the  grantor  to  a  stranger, 
or  the  deposit  of  it  in  a  public  office,  is  not  a  deliv- 
ery, unless  it  is  so  sent  or  deposited  for  his  use. 

Idem.  811 

A  sheriff's  deed  to  an  assignee  of  the  certificate  of 
sale  is  valid,  though  the  assignment  has  neither  been 
proved,  acknowledged  nor  filed. 

Bank  of  Verqennes  v.  Warren,  7  Hill,  91,     522 

A  executed  deed  to  B,  intending  to  convey  all  of 
certain  premises,  but  by  mistake  in  description  deed 
only  conveyed  part :  B,  by  like  description,  mort- 
gaged to  C,  and  C  assigned  same  to  D,  who  foreclosed 
and  became  purchaser  at  sale ;  on  discovering  the 
mistake  A  quitclaimed  whole  premises  to  D,  while 
B  was  in  possession :  held  deed  valid,  and  D  acquired 
title  to  whole  premises. 

Cameron  v.  Irwin,  5  Hill.  272,  127 

A  deeded  to  B,  and  B  wishing  to  sell  to  C,  destroyed 
his  deed  from  A.  which  was  not  recorded,  and  A  at 
his  request  made  a  new  deed  to  C :  held  that  the  title 
still  remained  in  B,  as  the  destruction  or  surrender 
of  a  deed  will  not  operate  to  revest  title  in  grantor. 
Raynor  v.  Wilson,  6  Hill,  469,  426 

Deed  described  premises  as  being  a  certain  tract, 
in  a  certain  township  range,  county  and  State  [nam- 
ing them],  "  it  being  160;acres  of  land  in  lot  number 
14,  with  all  hereditaments,  etc.,  thereto  belonging ;" 
held,  that  though  lot  number  14  contained  185  acres, 
the  whole  passed  under  the  deed. 

Hathaway  v.  Power,  6  Hill,  453,  421 

DEFAULT. 

Motion  to  set  aside  default  entered  without  apply- 
ing to  court,  though  made  after  expiration  of  sev- 
eral special  terms,  and  without  offering  any  excuse 
for  the  delay,  granted  without  costs. 

Rosevelt  v.  Giles,  7  Hill.  166,  648 

Where  C.  P.  ordered  trial  to  be  postponed  for  the 
term,  on  defendant's  application,  upon  payment  of 
costs  to  plaintiff  within  twenty  days,  or  that  he  have 
judgment,  etc. :  held,  that  unless  costs  were  paid 
pursuant  to  order,  plaintiff  might  perfect  judgment, 
to  be  entered  and  record  made  up  in  usual  form  of 
judgment  by  default  for  want  of  plea. 

Booth  v.  Whitbu,  5  Hill,  446,  189 

Where  defendant  has  admitted  the  debt  subse- 
quent to  commencement  of  action  therefor,  his  de- 
fault will  not  be  set  aside  on  the  common  affidavit 
of  merits,  but  defendant  must  explain  such  admis- 
sion. 

Sheldon  v.  Campbell,  5  Hill,  508,  21O 

Default  entered  on  the  day  on  which  a  default  for 
want  of  plea  may  regularly  be  entered,  will  be  held 
regular,  though  made  after  service  of  plea  on  that 
day,  if  attorney  was  ignorant  of  the  fact. 

Brainard  v.  Hanford,  6  Hill,  369,  391 

Service  of  plea  in  such  case  should  be  made  by 
bringing  direct  notice  thereof  to  the  attorney. 

Idem.  391 
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DEFINITIONS. 

A  devise  to  the  "  heirs  "  of  one  living  may  be  un- 
derstood to  mean  his  children. 

Heard  v.  Horton,  1  Denio,  165,  755 

A  foreign  corporation  is  not  excepted  from  the 
operation  of  the  Statute  of  Limitations  as  a  "  per- 
son "  out  of  the  State. 

Faulkner  v.  Del.  &  R.  Can.  Co.,  1  Denio, 

441.  862 

Affinity  is  the  relation  contracted  by  marriage  be- 
tween a  husband  and  his  wife's  kindred,  and  between 
a  wife  and  her  husband's  kindred ;  there  is  no  affin- 
ity between  husband's  kindred  and  wife's  kindred. 
Higbe  v.  Leonard,  1  Denio,  186,  763 

Carman  v.  Newell,  1  Denio,  25,  76O 

That  the  brother  of  a  party  married  the  widow  of 
the  justice's  brother,  makes  no  affinity  when  the 
woman  has  died  without  issue.  Idem.  76O 

The  word  "  agree  "  in  a  contract  does  not  imply  a 
consideration  or  anything  else  but  a  promise. 

Newcomb  v.  Clark,  1  Denio,  226,  777 

Avowry,  what  is,  see, 

Hul  v.  Stocking,  6  Hill,  277,  358 

The  term  "  baggage  "  in  construing  carrier's  lia- 
bility. 

Hawkins  v.  Hoffman,  6  Hill.  586.  467 

A  party  cannot  be  said  to  "  hold  "  premises  before 
entry  made  or  possession  taken. 

Wood  v.  Wilcox,  1  Denio,  37, 

The  word  "plaintiff"  in  the  second  and  eighth 
sections  of  the  Act  to  Prevent  Usury,  passed  in 
1837  (Laws,  p.  486).  extends  to  the  party  in  interest 
as  plaintiff,  though  he  may  not  be  the  plaintiff  of 
record. 

Henry  v.  Bk.  of  Salina,  5  Hill,  523,  216 

Stevens  v.  White,  5  Hill,  548,  224 

Subscribing  witness,  who  is, 

HoUenback  v.  Fleming,  6  Hill,  303,  367 

DEPOSITIONS. 

To  obtain  a  commission  for  the  examination  of  a 
witness  in  a  justice's  court,  it  must  be  shown  that 
the  witness  is  material,  and  that  he  does  not  reside 
in  the  county  where  the  suit  is  pending,  nor  in  the 
adjoining  county.  A  statement  that  the  witness  is 
In  another  county,  and  that  he  is  or  may  be  mate- 
rial is  not  sufficient. 

Parmelee  v .  Thompson,  1  Hill,  77,  517 

DEVISE. 

See  WILLS. 

A  devisee  of  lands  charged  with  the  payments  of 
debts  and  a  legacy,  takes  a  fee,  although  his  heirs  are 
not  mentioned. 

Heard  v.  Horton,  1  Denio,  165,  765 

A  devise  to  the  "  heirs  "  of  one  living  may  be  un- 
derstood to  mean  his  children.  Idem.  756 

A  clause  in  a  will  against  alienation  of  a  fee  de- 
vised is  void,  but  does  not  annul  the  will. 

Schermerhom  v.  Negus,  1  Denio,  448,  854 

Testator  gave  separate  estates  to  his  two  sons  M. 
and  J.  and  their  heirs  and  assigns  forever,  on  the 
death  of  either  without  issue,  his  share  to  go  to  the 
survivor:  M.'s  interest  was  sold  on  execution,  and 
subsqeuent  thereto  J.  died,  leaving  M.  surviving : 
held,  that  the  purchaser  on  execution  then  acquired 
a  fee  simple. 

Waldron  v.  Giantni,  6  Hill,  601.  473 

DISCHARGE. 

See  BANKRUPTCY,  INSOLVENCY,  etc. 

DISCONTINUANCE. 

A  rule  for  discontinuance  does  not  of  itself  au- 
thorize defendant  to  enter  judgment. 

lliuitimitiH,  v.  Fnrksnm,  7  Hill,  105,  558 

When  served  without  payment  of  costs  may  be 
treated  as  a  nullity.  Idem.  558 

In  <  i.".- a  in  i  >.-it  against  two  as  joint  debtors,  who 
united  in  plea  of  non  assumpsit,  one  pleaded  a  bank- 
rupt's discharge  granted  before  suit  brought;  held, 
that  plaintiff  could  not  discontinue  as  to  him  except 
on  payment  of  costs. 

Camp  v.  Oifford,  7  Hill.  169,  549 

Afrreement  in  bond  of  submission,  entered  into 
after  appeal  to  C.  P.  from  justice's  judgment,  that 
"  all  further  proceedings  in  said  suit  at  law  are  here- 
by stayed  ana  ended."  puts  an  end  to  the  appeal.and 
extinguishes  the  right  to  sue  on  the  judgment. 

Van  >•/.//,,•  v.  Lettice,  6  Hill, 610.  476 

Where  plaintiff  is  nonsuited  and  brings  error,  and 
defendant  obtains  discharge  iu  bankruptcy ;  held, 
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plaintiff  not  entitled  to  order  allowing  discontinu- 
ance without  costs  until  he  succeeded  in  reversing 
judgment. 

Sandford  v.  Sinclair,  6  Hill,  248,  348 

A  rule  for  discontinuance  without  payment  of 

costs  may  be  entered  before  appearance  by  defend- 

Smith  v.  White,  7  Hill,  520,  671 

DISTRIBUTION. 

The  articles  exempted  by  statute  in  favor  of  the 
family  of  a  man  who  dies  leaving  a  widow  and 
minor  children  (Laws,  1842,  p.  192.  sec.  2),  are  to  re- 
main m  widow's  possession  so  long  as  she  is  able  and 
willing  to  keep  up  the  family  circle  and  provide  for 
the  children. 

Scofield  v.  Scofleld,  6  Hill,  642.  487 

The  rule  is  the  same  though  the  children  leave  her, 

if  without  her  f  ault.and  though  she  be  a  stepmother. 

Idem.  487 

DIVORCE. 

The  amount  of  permanent  alimony  on  decreeing 
a  divorce  or  separation  depends  upon  the  circum- 
stances of  each  case. 

Burr  v.  Burr,  7  Hill,  207,  563 

Where  husband  worth  near  a  million  dollars  with 
but  one  relative  having  claim  upon  his  bounty,  had 
treated  his  wife  with  great  cruelty  for  many  years, 
the  Chancellor  allowed  her  810,000  a  year  for  perma- 
nent alimony,  and  the  Court  of  Errors  affirmed  the 
decree.  Idem.  563 

The  Court  of  Chancery  has  power  on  granting 
alimony  to  decree  that  the  allowance  shall  belong 
to  the  wife  as  her  separate  estate,  with  right  to  make 
testamentary  disposition  of  such  part  as  may  re- 
main at  her  decease  in  case  husband  survive  her. 
Idem.  .-,»;;{ 

A  decree  of  alimony  may  direct  allowance  to  com- 
mence from  time  of  filing  bill,  instead  of  date  of  de- 
cree, provided  this  be  just,  under  the  circumstances. 
Idem.  563 

DOWER. 

Where  testator  devised  all  his  estates  to  his  wife 
for  life  or  during  widowhood,  with  remainder  to  bis 
children,  and  the  widow  entered  and  occupied  un- 
der the  will  until  she  again  married ;  held,  entitled 
to  dower. 

Bull  v.  Church,  5  Hill.  206,  1O4 

Husband,  previous  to  marriage,  for  the  purpose 
of  preventing  his  wife  from  acquiring  a  dower  in- 
terest, conveyed  his  lands  by  way  of  advancement 
to  his  son  by  former  marriage ;  held,  that  such  con- 
veyance was  valid. 

Baker  v.  Chase,  6  Hill.  482,  431 

The  act  of  a  feme  covert  who,  while  under  age, 
joins  in  her  husband's  deed  of  land,  is  void  and  re- 
quires no  act  of  disafflrmance  on  her  part. 

Sherman  v.  Oarfleld,  I  Denio,  329,  813 

DURESS. 

Where  one  induces  another  to  enter  into  a  con- 
tract and  part  with  his  property  either  by  duress  of 
imprisonment  or  duress  per  minus,  the  transaction 
is  void  and  no  title  passes,  and  party  assuming  con- 
trol of  the  property  is  liable  in  trespass  without  a 
demand. 

Foshay  v.  Ferguson,  5  Hill,  154,  86 

An  act  done  from  fears  excited  by  threats  of  il- 
legal imprisonment  will  constitute  duress  per  minus. 

Idem.  86 


EJECTMENT. 

Ejectment  for  premises  not  actually  occupied 
may  be  brought  against  one  claiming  title  at  the 
commencement  of  the  suit,  though  Els  claim  has 
been  manifested  by  words  merely  ;  an  idle  declara- 
tion of  ownership  is  insufficient. 

Banuer  v.  Kmpie,  6  Hill,  48.  4» 

Action  of  ejectment  cannot  be  commenced  against 
a  corporation  by  declaration,  but  only  by  a  sum- 
mons. 

Brown  r.  Syracuse  A-  W.  R.  R.  Co.,  5 

Hill,  554.  227 

Plaintiff  in  ejectment  claimed  title  under  sale  at 
law  on  execution  against  defendant,  and  it  appeared 
the  latter  was  In  possession  under  contract  to  pur- 
chase ;  held,  that  the  sale  was  unauthorized  ami  ac- 
tion could  not  be  maintained. 

Oriffln  v.  Spencer,  6  Hill,  525.  446 

9M 


Xll 


GENERAL  INDEX. 


Under  a  declaration  In  ejectment  claiming  an  un- 
divided half  or  third  of  the  premises,  the  plaintiff 
cannot  recover  two  sevenths. 

Cole  v.  Irvine,  6  Hill,  634,  484 

Where  ejectment  is  brought  by  two  out  of  three 
or  more  tenants  in  common  claiming  an  undivided 
interest  jointly,  it  cannot  be  maintained  as  a  sub- 
stitute for  a  writ  of  right  and.  therefore,  an  adverse 
possession  of  twenty  years  will  operate  as  a  bar. 

Idem.  484 

A  mortgage  given  by  plaintiff  in  ejectment  to  a 
third  person,  being  a  mere  security,  and  not  an  out- 
standing title,  cannot  be  set  up  by  defendant  to  de- 
feat a  recovery. 

Ravnor  v.  Wilson,  6  Hill,  469,  436 

ELECTIONS. 

Agreement  to  pay  $1,000  for  keeping  open  a  build- 
ing for  accommodation  of  political  meetings  to 
further  the  success  of  certain  congressional  candi- 
dates, held  void  under  1 R.  8.,  136,  sec.  6,  prohibiting 
contributions  to  elections. 

Jackson  v.  Walker,  5  Hill,  27,  41 

Aff'd.  Walker  v.  Jackson,  7  Hill,  387.  625 

The  Act  of  April  5th.  1842,  section  6,  prohibiting 
opening  of  court  in  city  or  town  on  election  day, 
does  not  apply  to  charter  elections. 

Matter  of  Election  Law,  1  Hill.  194,  558 

One  who  received  a  minority  of  the  legal  votes 
cast  is  not  elected,  no  matter  how  many  legal  votes 
for  him  were  rejected. 

People  v.  Phillips,  1  Denio.  388,  833 

ESCAPE. 

In  action  upon  bond  given  for  jail  limits,  prisoner 
pleaded  that  having  been  discharged  as  insolvent, 
he  presented  his  discharge  to  sheriff,  who  thereupon 
liberated  him.  Held,  matters  alleged  sufficient  to 
bar  action. 

Hayden  v.  Palmer,  7  Hill.  385.  624 

After  an  escape  from  arrest  under  criminal  proc- 
ess, officer  is  bound  to  retake  prisoner,  whether  es- 
cape be  voluntary  or  otherwise. 

Clark  v.  Cleveland,  6  Hill,  344,  382 

ESTOPPEL. 

See  EVIDENCE. 

A  justice's  judgment  where  the  subject-matter 
{e.  g.,  the  right  to  flow  lands)  is  not  within  his  juris- 
diction, cannot  operate  as  an  estoppel. 

Kintz  v.  McNeal,  1  Denlo,  436,  86O 

The  original  party  to  a  contract  after  sale  of  all 
his  interest,  is  not  precluded  from  bringing  action 
against  the  remaining  parties  in  interest  for  dam- 
ages subsequently  done  to  his  land  by  their  negli- 
gence. 

Gardner  v.  Heartt,  I  Denio,  466,  86O 

A  lease,  which  it  is  declared  shall  become  null  and 

void  for  non-payment  of  rent,  is  merely  voidable 

upon  that  contingency  at  the  option  of  the  lessor : 

the  lessee  cannot  take  advantage  of  his  own  wrong. 

Clark  v.  Jones,  1  Denio,  516,  878 

A  person  assuming  to  be,  and  notifying  the  op- 
posing party  that  he  is  the  absolute  assignee  of  a 
demand,  cannot  afterwards  deny  that  he  is  such, 
in  order  to  escape  liability  for  costs. 

Bliss  v.  Otis,  1  Denio,  656,  927 

A  judgment  in  void  attachment  proceedings  for 
purchase  price  of  goods  sold  and  taken  by  execu- 
tion thereon  will  not  preclude  vendor  from  setting 
up  fraud  on  vendee's  part,  in  trover  against  him  by 
a  purchaser  from  vendee  with  full  knowledge  of  the 
fraud. 

Green  v.  Russell,  5  Hill,  183,  96 

Under  special  statute  authorizing  building  of  a 
dam,  and  the  appointment  of  justice  of  the  peace 
to  inquire  and  assess  damages  to  persons  aggrieved ; 
held,  that  such  assessment  was  conclusive  as  to  the 
cause  of  damage  and  the  amount. 

People  v.  Murray,  5  Hill,  468,  196 

Such  assessment  commencing  I,  A.  B.  C.,  one  of 
Justices,  etc.,  held  a  sufficient  signing.  Idem.  196 

One  who  acts  under  the  statute  giving  him  a  right 
to  build  a  dam,  is  not  at  liberty  to  question  the  con- 
stitutionality of  provisions  therein  relating  to  the 
mode  of  assessing  damages.  Idem.  196 

Plaintiff  who  returns  plea  with  statement  that  the 
service  was  too  late,  cannot,  on  motion  to  >et  aside 
default,  claim  that  postage  was  not  prepaid  there- 
on ;  he  is  confined  to  his  first  ground. 

Vanderventer  v.  Phultps,  7  Hill,  143,  541 
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EVIDENCE. 

See  ACKNOWLEDGMENT  AND  PROOF  OF  DEEDS, 
CUSTOM  AND  USAGE,  TRIAL,  ETC. 

(1)  GENERALLY,  INCLUDING  PRESUMPTIONS. 

(2)  DOCUMENTARY. 

(3)  ADMISSIONS  AND  DECLARATIONS. 

(4)  PAROL,  TO  CONTRADICT,  EXPLAIN  OR  VART 
WRITING  OR  RECORD. 

(5)  RECORDS  AND  PROCEEDINGS  IN  ACTIONS  AS 
EVIDENCE  IN  OTHER  ACTIONS. 

(6)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AND 
ISSUES. 

(1)  GENERALLY,  INCLUDING  PRESUMPTIONS. 
Proof  that  a  deed  was,  subsequent  to  its  date,  in 
the  grantor's  possession,  destroys  the  presumption 
of  delivery  at  date. 

Elsey  v.  Metcalf,  1  Denio,  323,  811 

A  statement  in  a  justice's  docket  that  the  sum- 
mons was  returned  personally  served,  is  sufficient 
to  show  jurisdiction  of  the  defendant,  where  the 
objection  is  raised  in  a  collateral  proceeding,  al- 
though the  time  of  service  is  not  stated. 

Groff  v.  Griswold,  1  Denio.  432,  849 

In  action  by  City  of  Albany  for  wharfage,  evi- 
dence by  defendant  of  ordinance  of  common  coun- 
cil, reciting  that  suit  was  commenced  without  their 
knowledge  or  consent  and  instructing  corporation 
attorney  to  forbid  further  use  of  their  name  in  pros- 
ecution thereof ;  held  inadmissible. 

Mayor  of  Albany  v.  Trowbridge,  5  Hill,  71,  56 
Also  held  evidence  of  assignment  by  city  of  all 
their  interest  to  third  persons,  inadmissible. 

Idem.  56 

In  action  against  indorsers  of  note  made  by  testa- 
tor, which  his  executor  has  taken  up ;  held,  that  evi- 
dence of  the  estate  being  insolvent  was  inadmissi- 
ble to  repel  presumption  of  executor's  intent  to  pay 
the  note. 

Borst  v.  Bovee,  5  Hill,  219,  1O8 

On  appeal,  an  Act  of  the  Legislature  will  be  pre- 
sumed regularly  passed,  in  the  absence  of  allega- 
tions to  the  contrary  upon  the  record. 

Buffalo  &  N.  F.  R.  R.  Co.  v.  Buffalo,  6 

Hill,  209,  105 

In  action  on  note  by  one  named  as  payee,  there  is 
no  presumption  in  his  favor  that  the  note  was  taken 
in  the  usual  course  of  business,  although  he  may  be 
a  stranger  to  the  transaction  upon  which  the  note 
was  given ;  contra  in  action  by  Indorsee  or  other 
third  person  not  named  in  it. 

Nelson  v.  Cowing,  6  Hill,  336,  379 

Repeated  indorsement  of  accommodation  paper 

by  partners  without  the  consent  of  each  other,  not 

sufficient  evidence  that  either  was  authorized  to  sign 

the  firm  name  as  maker  and  surety. 

Early  v.  Reed,  6  Hill,  12,  266 

Proof  that  justice  was  a  tavern-keeper  at  time 
of  trial,  held,  not  evidence  that  he  became  such  aft- 
er his  election. 

Parmelee  v.  Thompson,  7  Hill.  77.  517 

A  physician  need  not  produce  his  license  in  order 
to  recover  for  services. 

Thompson  v.  Sayre,  1  Denio,  175,  759 

The  authority  of  the  cashier  of  a  bank  to  assign  a 
certificate  of  sale  and  to  affix  the  corporate  seal,  will 
be  presumed  until  the  contrary  appears ;  and  evi- 
dence that  the  Board  of  Directors  had  passed  no  res- 
olution on  the  subject  will  not  overcome  this  pre- 
sumption. 

Bk.  of  Vergennes  v.  Warren,  7  Hill,  91,  62J8 
An  unexecuted  paper,  not  in  the  testator's  hand- 
writing, without  any  proof  to  connect  it  with  him, 
is  no  evidence  to  rebut  the  presumption  of  a  will. 
Where  it,  if  executed,  would  be  a  substitute,  not  an 
alteration,  it  confirms  the  presumption. 

Havens  v.  Van  Den  Burgh,  1  Denio,  27,  7O7 
The  great  seal  of  another  State  affixed  to  an  Act  of 
the  Legislature  to  authenticate  it,  proves  itself  and 
imports  absolute  verity,  and  is  presumed,  until  the 
contrary  appears,  to  have  been  affixed  by  the  proper 
officer. 

Coit  v.  MUlikin,  I  Denio,  376,  829 

(2)  DOCUMENTARY. 

A  statute  passed  to  confirm  certain  official  acts  of 
a  justice,  though  it  stated  that  he  became  a  tavern 
keeper  on  a  particular  day ;  held,  not  evidence  of 
the  fact. 

Parmelee  v.  Thompson,  7  Hill,  77,  51 7 

To  entitle  a  will  of  real  estate  to  be  read  in  evi- 
dence after  thirty  years,  without  proof  of  its  au- 
thenticity, possession  must  appear  to  have  been  held 
in  accordance  with  ita  provisions. 

Northrop  v.  Wright,  7  Hill,  476,  656 
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The  docket  of  a  justice  is  evidence  perse  when  the 
cause  is  before  himself. 

Groff  v.  Griswold,  1  Denio,  432,  849 

A  sheriff's  return  to  &fl.fa.,  setting  forth  a  valid 
excuse  for  not  having'  sold  and  collected  the  mon- 
<>y,  e.  g.,  that  the  goods  seized  under  it  were  casual- 
ly destroyed  by  tire,  or  that  he  was  prevented  by 
service  of  a  judge's  order  to  stay  proceedings,  is 
prima  facie  evidence  of  the  fact,  even  in  his  own 
favor. 

Browning  v.  Hanford,  7  Hill,  130,  12O 

(3)  ADMISSIONS  AND  DECLARATIONS. 
Declarations  of  a  person  upon  whom  rape  has  been 
committed  are  only  proper  in  evidence  to  affect  her 
credibility  after  having  testified  in  the  action. 

People  v.  McGee,  1  Denio,  19.  7O4 

When  the  validity  of  a  confession  of  judgment  is 

in  issue,  statements  made  prior  to  the  confession  by 

the  debtor,  not  in  the  presence  of  either  party  to  the 

suit,  are  inadmissible. 

Lcgg  v.  Olney,  1  Denio,  202.  768 

Dying  declarations  of  a  wife  are  admissible  against 
husband  on  an  indictment  for  murdering  her. 

People  v.  Green,  1  Denio.  614,  913 

Declarations  by  payee  of  negotiable  promissory 

note,  while  he  owns  and  holds  it.  are  not  admissible 

against  one  to  whom  it  is  transferred  for  value, 

though  transfer  is  after  maturity. 

Paige  v.  Cagwin,  1  Hill,  361,  616 

Declarations  made  by  plaintiff  to  third  persons 
without  any  intention  of  influencing  defendant's 
conduct,  though  he  afterwards  hear  and  act  upon 
them,  are  not  conclusive ;  contra,  where  the  inten- 
tion is  to  influence  defendant's  conduct. 

Reynolds  v.  Lounsbury,  6  Hill,  534,  449 

Declarations  made  by  owner  of  chose  in  action  are 
not  admissible  to  affect  rights  of  one  subsequently 
deriving  title  from  him. 

Stark  v.  Boxivell,  6  Hill,  405,  4O4 

This  rule  applies  to  declarations  made  by  mort- 
gagee of  lands  before  mortgage  is  due.when  offered 
to  affect  rights  of  purchaser  under  it,  though  mort- 
gagee be  dead  at  time  of  trial.  Idem.  4O4 
Declarations  or  admissions  of  jurors  made  subse- 
quent to  rendition  of  their  verdict,  are  inadmissible 
in  support  of  motion  to  set  it  aside. 

Clum  v.  Smith,  5  Hill,  560.  229 

<4)  PAROL  TO   CONTRADICT,   EXPLAIN   OR  VARY 

WRITING  OR  RECORD. 
See  CUSTOM  AND  USAGE. 

A  written  agreement  to  deliver  a  "  good  and  suf- 
ficient deed"  of  a  particular  church  pew,  cannot  be 
explained  by  parol  to  mean  that  a  conveyance  sub- 
ject to  an  annual  rental  was  intended  by  both  par- 
ties. 

Foote  v.  West,  1  Denio,  544,  888 

The  terms  of  a  lease  in  writing  cannot  be  varied 
by  parol  evidence. 

Cleaves  v.  Willoughby,  7  Hill,  83,  519 

The  maker  of  a  promissory  note  can  not  show  that 
it  was  given  upon  an  agreement  to  give  it  up,  un- 
less a  certain  receipt  should  be  found  and  produced. 
Brown  r.  Hull,  1  Denio,  400.  837 

Evidence  of  mistake  in  deed  of  lands  is  not  admis- 
sible at  law  for  purpose  of -varying  its  effect,  though 
otherwise  in  equity. 

Cameron  v.  Irwin,  5  Hill.  272,  127 

Parol  evidence  is  inadmissible  to  vary  legal  effect 
of  an  Indorsement. 

Hall  v.  Newcomb,  7  Hill.  416.  635 

Evidence  of  usage  or  custom  is  admissible  for  pur- 
pose of  explaining  ambiguous  words  or  phrases  in 
a  contract 

Hlntnnv.  Locke,  5  Hill,  437.  185 

In  ejectment  for  lands  sold  under  execution  on  a 
judgment  entered  on  bond  and  warrant  of  attorney 
for  a  debt  secured  by  bond  and  mortgage,  held,  that 
parol  proof  of  the  identity  of  the  debts  was  admis- 
sible, though  payable  at  different  periods. 

Dclajtaine  v.  Hitchcock,  6  Hill,  14.  266 

Parol  evidence  inadmissible  in  court  of  law  to 
ehow  that  a  deed  absolute  on  its  face  was  intended 
as  a  mortgage. 

Webb  r.  Rice,  6  Hill,  219,  338 

The  affidavit  of  a  Juror  cannot  be  received  to  Im- 
peach the  verdict  for  mistake  or  error  in  respect  to 
the  merits,  nor  to  prove  Irregularity  or  misconduct 
either  on  his  own  part  or  that  of  bis  fellows. 

Clum  r.  Smith,  5  Hill.  560.  »«9 

Where  stock  Is  pledged  as  collateral  security  for 
payment  of  note,  payee  has  no  right  to  sell  before 
maturity :  and  evidence  of  a  different  custom  Is  In- 
admissible. 

Dvkers  v.  Allen,  7  Hill,  479,  663 
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(5)  RECORDS  AND  PROCEEDINGS  IN  ACTIONS  AS  EVI- 

DENCE IN  OTHER  ACTIONS. 

On  an  indictment  for  assault  and  battery,  proof  of 
a  similar  offense  on  a  different  occasion  is  inadmis- 
sible. 

The  People  v.  Hopson,  1  Denio,  574,  899 

A  recovery  against  a  corporation  on  one  of  notes 

made  by  its  officers  without  authority  is  admissible 

in  action  on  another  note  given  in  same  transaction 

to  fortify  evidence  of  ratification  of  officer's  acts. 

Moss  v.  Rossie  L.  M.  Co.,  5  Hill.  137,  79 

A  judgment  against  a  bank  for  omission  to  give 
due  notice  of  protest  to  indorser  of  a  note  left  with 
bank  for  collection,  cannot  be  used  to  affect  the 
cashier  on  question  of  negligence  in  action  against 
him  by  the  bank  for  damages. 

Bank  of  Oswego  v.  Babcock,  5  Hill,  152,          85 

In  action  against  a  stockholder  made  by  charter 
personally  liable  for  debts  of  the  company  after 
judgment  obtained  against  the  company  and  return 
of  execution  unsatisfied,  held,  that  such  judgment 
was  not  even  prima  facie  evidence  of  the  validity  of 
the  debt,  but  only  admissible  to  show  the  inability 
of  the  company  to  pay. 

Moss  v.  McCuuough,  5  Hill,  131,  77 

In  action  for  mesne  profits,  the  record  of  plaintiff's 
recovery  in  ejectment  is  not  conclusive  evidence  of 
his  title  as  against  strangers  to  the  record,  but  only 
as  against  parties  and  privies. 

Leland  v.  Tousey,  6  Hill,  328,  376 

(6)  RULES  RELATIVE  TO  PARTICULAR  FACTS  AND 

ISSUES. 

The  affidavit  filed  pursuant  to  the  statute  as  to 
formation  of  limited  partnerships  is  not  entitled  to 
weight  in  rebuttal  of  evidence  by  plaintiff,  which 
shows  prima  facie  that  the  special  partner  had  not 
actually  paid  the  amount  of  capital  stated  in  the  af- 
fidavit. 

Madison  Co.  Bk.  v.  Gould,  5  Hill,  309,  .  14O 
In  action  against  incorporated  company  for  build- 
ing and  continuing  a  railroad  in  front  of  plaintiff's 
house  so  as  to  obstruct  his  right  of  ingress  and 
egress,  evidence  is  admissible  of  parol  license  to 
build  the  road.to  defeat  claim  for  damages  sustained 
while  it  remained  unrevoked :  contra,  a*  to  damages 
sustained  after  such  license  was  revoked. 

.Witter  v.  Auburn  &  S.  R.  R.  Co.,  6  Hill,  61.   283 

A  parol  disclaimer  of  ownership  made  by  plaintiff 

in  ejectment  may  be  given  in  evidence  against  him 

to  characterize  his  possessory  acts,  though  not  for 

the  purpose  of  affecting  an  existing  paper  title. 

Hunter  v.  Sandy  Hill,  6  Hill,  41)7.  4O4 

In  ascertaining  damages  in  an  action  for  a  person- 
al injury,  evidence  that  plaintiff  is  a  man  of  wealth 
is  inadmissible. 

Myers  v.  Malcolm,  «  Hill,  292,  363 

Evidence  of  former  verdict  and  judgment  is  ad- 
missible under  general  issue  in  actions  of  trover  and 
oanunpatt. 

Muler  v.  Manice,  6  Hill.  114.  302 

Proof  of  payment  of  note  after  suit  brought  there- 
on is  inadmissible  under  plea  of  non  assumpsit, 

Boyd  r.  Weeks,  5  Hill,  393,  1 7O 

The  identity  of  a  debt  secured  by  mortgage,  and 
that  secured  by  bond  and  warrant  of  attorney,  may 
be  proved  by  parol. 

Delarfaine  r.  Hitchcock.  6  Hill,  14,  266 

The  fact  that  the  testator  did  not  speak  at  all  in 
the  presence  of  one  of  the  attesting  witnesses  is  ad- 
missible in  evidence  upon  the  question  of  proper 
execution  of  a  will. 

Rutherford  v.  Rutherford,  1  Denio.  83,  7O9 
Proof  of  strife  and  collision  among  teamsters  con- 
gregating before  a  distillery  to  obtain  slops,  is  com- 
petent on  indictment  against  the  proprietors  for 
nuisance  in  causing  obstruction  to  the  highway. 

People  v.  Cunningham,  1  Denio.  524.  881 

EXCISE. 

The  law  requiring  a  license  to  sell  intoxicating 
liquors  is  not  contrary  to  the  Constitution  of  the 
United  States. 

InoertuM  r.  Skinner,  1  Dcnlo.  540.  887 

A  single  action  for  a  penalty  will  llo  against  sev- 
eral who  join  In  selling  liquors  without  license. 

Idem.  887 

All  licenses  expire  on  the  first  Monday  in  May  aft- 
er they  are  granUxi.  The  "8ucoo«>dlng  year"  of  the 
excise  law  means  the  excise  year  beginning  with  tho 
first  Monday  In  May. 

Dtaforow  v.  Sandert,  1  Denio,  149,  75O 
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EXECUTION. 

See  REDEMPTION,  SHERIFF.  LANDLORD  AND  TIN- 
ANT. 

Where  Judgment  was  entered  upon  bond  and  war- 
rant of  attorney  for  a  debt  secured  by  a  mortgage 
of  lands,  held,  sale  of  such  lands  under  execution  is- 
sued without  the  indorsement  of  directions  to  sher- 
iff not  to  levy  on  mortKasred  premises  (2  R.  S..  368, 
sec.  31)  was  void. 

Delaplaine  v.  Hitchcock,  6  Hill,  14,  266 

Held,  further,  that  the  identity  of  the  debt  might 
be  proved  by  parol.  Idem.  266 

In  general  a  second  ft.  fa.  cannot  issue  to  same 
county  with  the  first  until  the  first  is  returned,  and 
it  is  not  a  case  for  an  exception  that  first  levy  was 
insufficient  and  replevin  proceedings  were  pending: 
for  property  taken  thereon. 

Ledyard  v.  Buckle,  6  Hill,  571,  233 

A  ft.  fa.  will  not  be  declared  dormant  as  to  subse- 
quent executions,  from  sheriff's  delay  of  a  year 
to  sell  if  plaintiff  is  chargeable  with  nothing  beyond 
mere  acquiescence  in  the  delay. 

Herk.  Co.  Bk.  v.  Brown,  6  Hill,  232,  343 

Where  after  levy,  execution  is  stayed  for  over  two 
months,  and  ft.  fa.  on  another  judgment  is  delivered 
to  sheriff  ;  held,  first  execution  dormant  as  to  the 
second,  and  where  sheriff  attempts  to  sell  under  first 
<l. /a.  relief  will  be  granted  upon  motion. 

Knower  v.  Barnard,  5  Hill.  377,  164 

Execution  issued  on  decree  of  surrogate  for  pay- 
ment of  money  by  administrator  pending  appeal 
therefrom,  where  appellant  has  given  bond  in  pen- 
alty of  8100  as  provided  in  2  R.  S.,  610,  sec.  8,  will  be 
set  aside  as  irregular. 

Davies  v.  Skldnwre,  5  Hill,  501,  2O7 

Where  the  execution  of  process  has  been  proper- 
ly commenced,  the  officer  may  afterwards  break  the 
outer  door  if  necessary,  for  the  purpose  of  continu- 
ing and  completing  the  performance  of  his  duty; 
but  cannot  break  such  door  for  purpose  of  serving 
process  in  first  instance. 

Glover  v.  Whittenhall,  6  Hill,  597,  471 

The  obtaining  of  an  order  to  stay  proceedings,  in- 
termediate the  levy  and  forcible  entry,  will  not  af- 
fect officer's  right  to  enter  for  the  purpose  men- 
tioned. Idem.  471 

Executions  on  decrees  or  judgments  against  ex- 
ecutors or  administrators,  issuing  of,  and  form  of, 
see, 

Davies  v.  Skidmore,  5  Hill,  501.  2O7 

Mere  levy  upon  personal  property  does  not  satisfy 
the  judgment. 

People  v.  Hopson,  1  Denio,  574,  899 

But  a  levy  followed  by  such  acts  as  destroy  the 
debtor's  beneficial  interest  in  the  property  without 
his  fault,  puts  an  end  to  the  judgment :  i.  e.,  laming 
a  horse  levied  upon  so  as  to  damage  him  more  than 
the  amount  of  the  judgment.  Idem.  899 

It  is  not  necessary  that  sheriff  should  make  any 
formal  levy  on  real  estate  before  proceeding  to  sell 
it  in  virtue  of  a  fi.  fa. 

Wood  v.  Coloin,  5  Hill,  228,  112 

Property  levied  upon.may  be  sold  with  reasonable 
care  on  the  debtor's  premises,  and  third  persons 
may  rightfully  attend. 

People  v.  Hopson,  1  Denio,  574,  899 

The  plaintiff  in  an  execution  is  not  liable  for  goods 
wrongfully  seized  thereon  by  the  sheriff. 

Averill  v.  Williams,  1  Denio,  501,  873 

An  execution  in  justice's  court  may  be  renewed, 
until  it  is  satisfied. 

People  v.  Hopson,  1  Denio,  574,  899 

A  Justice's  execution  founded  upon  a  judgment 
rendered  without  jurisdiction  cannot  be  deemed  val- 
id in  favor  of  the  party  who  procure  it  to  be  issued. 
Cornell  v.  Barnes,  1  Hill,  35,  5O2 

A  law  exempting  a  debtor's  property  from  execu- 
tion is  unconstitutional  as  to  debts  previously  ex- 
isting. 

Quackenbush  v.  Danks,  1  Denio,  128,  743 

Sufficiency  of  notice  to  sheriff  by  landlord  of  rent 
due,  and  affidavit,  see, 

Olcntt  v.  Frazier,  5  Hill.  562,  229 

Officer  has  no  right  as  against  the  execution  cred- 
itor or  tenant  to  waive  any  substantial  defects  in 
either  notice  or  affidavit.  Idem.  229 

It  must  appear  by  the  notice  and  affidavit  that  the 
person  claiming  rent  is  landlord  of  the  one  for  whom 
it  is  alleged  to  be  due.  Idem.  229 

A  notice  alleging  a  certain  amount  to  be  due  land- 
lord, and  that  it  is  claimed  as  rent,etc.,accompanied 
by  a  general  affidavit  of  the  truth  of  the  notice,  does 
not  sufficiently  import  that  rent  is,  in  fact,  due. 

Idem.  229 
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Pledgor's  interest  cannot  be  sold  on  execution  un- 
less the  goods  be  present  and  within  the  view  of 
those  attending  the  sale. 

Bakewell  v.  Ellsworth,  6  Hill,  484,  431 

Whether  an  article  is  "necessary"  to  a  defendant 
under  the  statute  of  exemption  from  execution,  is 
a  question  of  fact  for  the  jury. 

Willgon  v.  EIU»,  1  Denio,  462.  86fr 

If  goods  levied  upon  under  an  execution  are 
taken  from  the  offlcer.he  has  a  right  of  action  there- 
for. The  plaintiff  for  whose  debt  they  were  taken, 
has  none. 

Barker  v,  Mathews,  1  Denio,  335,  81& 

EXECUTORS    AND     ADMINISTRA- 
TORS. 

See  COSTS,  POWERS,  ETC. 

Authority  of  an  executor,  when  perfected,  relates 
back  and  legalizes  payments  made  to  him  before  he 

Qualified ;  and  moneys  received  will  thus  become  a 
ebt  owing  by  him  as  executor  within  2  R.  S.,  47, 
sec.  34. 

Matter  of  Faulkner,  7  Hill,  181.  554 

If  executor  take  up  a  note  made  by  his  testator  he 
will  be  deemed,  in  absence  of  evidence  to  the  con- 
trary to  have  done  so  ammo  8olvendi,&na  the  indors- 
ers  will  thereby  be  discharged. 

Borst  v.  Bovee,  5  Hill,  219,  1O* 

The  statute  (2  R.  S.,  90,  sec.  41)  as  to  giving  notice 
of  claims  against  the  estate,  does  not  require  a  per- 
sonal interview  between  claimant  and  executor, nor 
that  evidence  of  the  debt  should  be  laid  before  the 
executor  or  that  oath  be  made  thereto,  unless  exe- 
cutor requires  it :  the  notice  may  be  by  letter. 

Qansevoort  v.  Nekon,  6  Hill,  389,  398 

A  foreign  administrator  cannot  sue  in  the  courts 
of  this  State,  nor  can  he  interfere  with  a  suit  com- 
menced here  by  a  domestic  administrator. 

Chapman  v.  Fish,  6  Hill.  554,  456 

Such  administrator  cannot  release  or  control  sim- 
ple contract  debts.  Idem.  456 
A  plaintiff  is  not  barred  of  his  claim  against  an 
executor  at  the  expiration  of  six  months  from  the 
time  it  was  disputed  or  rejected  by  him  and  not  re- 
ferred, unless  the  presentation  was  after  the  first 
publication  of  notice. 

Whitmore  v.  Foose,  1  Denio,  159,  753 

A  legal  advisor  cannot  act  for  an  executor  or  ad- 
ministrator in  rejecting  claims.  Idem.  753 
An  action  for  money  had  and  received  will  not  lie 
against  an  executor  for  money  given  to  testator  for 
his  use  during  life  and  then  to  be  paid  over  to 
plaintiff.  The  action  must  be  on  the  special  agree- 
ment. 

Thome  v.  DiUingham,  I  Denio,  254,  78ft 


FALSE  IMPRISONMENT. 

Where  a  debtor  discharged  under  Two  Thirds  Act 
was  arrested  on  ca.  sa.issued  on  judgment  previous- 
ly obtained  for  a  tort ;  held,  that  both  the  party  and 
his  attorney,  were  liable  for  false  imprisonment, 
whether  previously  notified  of  discharge  or  not ; 
contra,  as  to  the  officer  executing  the  process. 

Deyo  v.VanValkenburah,  5  Hill,  242,  117 

Debtor  need  not  obtain  rule  setting  aside  the  proc- 
ess in  order  to  maintain  false  imprisonment. 

Idem.  117 

FEES. 

An  oflioer  is  not  entitled  to  fees  for  traveling  to 
serve  process  unless  he  actually  served  it. 

Ex  parte  Wales,  I  Denio,  658,  928 

Provisions  of  statute  concerning  fees  for  attorneys 
and  counsel  on  argument  of  non-enumerated  mo- 
tions, have  no  application  to  motion  at  the  circuit. 
VanAlstyne  v.  Richmond,  5  Hill,  556,  227 

FEIGNED  ISSUE. 

Where  after  award  of  feigned  issue  from  chancery 
plaintiff  fails  to  proceed  to  trial  at  circuit  pursuant 
to  notice,  Supreme  Court  will  not  grant  relief,  but 
will  leave  party  to  his  remedy  in  chancery. 

Doe  v.  Roe,  5  Hill,  376,  1 64 

FIXTURES. 

Engines  and  machinery  firmly  fixed  to  a  building 
by  a  tenant  for  years  for  carrying  on  business  of  a 
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personal  nature,  are  still  personal  property  and  re- 
movable at  will. 

Conk  v.  Champlain  Trans.  Co.,  1  Denio, 
91.  730 

FORGERY. 

See  INDICTMENT. 

The  altering  of  flgrures  in  a  notice  by  an  attorney 
After  it  waa  served  on  him,  with  iotent  to  defraud, 
is  not  forgery  either  at  common  law  or  under  the 
statute. 

People  v.  Cody,  6  Hill,  490,  433 

FORMER  ADJUDICATION. 

An  action  for  breach  of  covenant  to  supply  water 
to  plaintiff's  mill  and  a  recovery  of  damages  sus- 
tained by  plaintiff  up  to  time  of  suit ;  held,  a  bar  to 
second  action  for  damages  arising  from  a  subse- 
quent failure. 

Fish  v.  FoHey,  6  Hill,  54,  281 

Surrogate's  decision  against  the  validity  of  a  debt 
against  a  decedent  on  application  for  a  decree  di- 
recting its  payment  will  not  conclude  the  creditor 
in  action  for  such  debt  against  the  executors  and 
administrators. 

Fitzpatrick  v.  Brady,  6  Hill,  581,  465 

An  action  on  a  justice's  judgment  is  not  barred  by 
A  former  recovery  before  a  justice  on  the  same  judg- 
ment. 

M Olard  v.  Whitaker,  5  Hill,  408.  1 75 

If  justice  omit  to  render  judgment,  proceeding 
will  form  no  bar  to  second  action  for  same  cause, 
though  suit  be  tried  on  its  merits  and  submitted. 

Young  v.  Rummett,  1  Hill,  503,  665 

An  adjudication  of  two  justices  in  favor  of  a  par- 
ty charged  with  being  the  father  of  a  bastard  child 
is  a  bar  to  a  second  proceeding  against  him  respect- 
ing the  same  matter. 

Thayer  v.  Overseers  of  Hamilton,  5  Hill, 

443,  188 

Where  justice  omits  to  render  judgment  in  suit 
tried  on  the  merits  and  submitted,  proceedings  will 
form  no  bar  to  second  action  for  same  cause. 

Young  v.  RummcU,  5  Hill,  60,  53 

Fine  and  payment  on  criminal  prosecution  for  an 
assault  and  battery  will  not  prevent  recovery  of  ex- 
em  plary  damages  in  civil  suit  therefor. 

Cook  v.  Ellis,  6  Hill.  466,  425 

In  a&tumpsit  against  all  the  members  of  a  firm  to 
-compel  them  to  refund  money  paid  by  plaintiff  as 
maker  of  note  obtained  from  him  by  fraud  of  one 
partner  and  applied  to  firm  use,  verdict  was  ren- 
dered for  defendant ;  held,  not  a  conclusive  bar  to 
trover  against  one  of  the  partners  claiming  on 
ground  of-  fraud  or  a  conversion  to  his  uses. 

Miller  v.  Monies,  6  Hill,  114,  3O2 

Former  verdict  and  judgment  as  a  bar  to  subse- 
quent action,  see,  Idem.  3O2 

FRAUD. 

See  RECOUPMENT. 

Where  on  composition  between  debtor  and  cred- 
itor they  induced  third  person  to  become  surety  for 
one  half  of  debt  by  representing  that  it  was  accept- 
ed in  full  payment :  held,  that  note  given  by  debtor 
for  the  other  half,  under  previous  arrangement  was 
in  fraud  of  sureties'  rights,  and  creditors  could  not 
enforce  it. 

Weed  v.  Bcntley,  6  Hill,  56,  281 

A  third  person's  note  given  in  payment  by  a  party 
led  into  a  contract  by  f  raud.may  be  recovered  from 
the  other  party  by  an  action  of  detinet. 

Masson  v.  Bovet,  1  Denio,  69,  722 

A  party  defrauded.may,  upon  discovering  the  fact, 
rescind  the  contract  intoto,  and  recover  back  what 
he  has  paid  upon  it.  provided  he  does  all  he  can  to 
restore  the  other  party  to  his  original  condition. 

/''./-«.  722 

A  judgment  creditor  who  falsely  and  fraudulent- 
ly represented  that  lands  about  to  be  sold  on  his  ex- 
ecution were  free  from  incuinbrance.whereincum- 
brances  in  fact  existed  for  the  full  value  of  the  land, 
must  refund  the  purchase  money.  Idem.  722 

One  who  has  received  benefit  under  a  contract  and 
is  not  in  a  condition  to  restore  what  he  has  received, 
cannot  avoid  it  on  the  ground  of  fraud  :  his  remedy 
is  by  action  on  the  case  or  by  recoupment. 

Hoganv.  Weyer,b  Hill,  889,  169 

After  contract  of  sale  Is  completely  executed, 
fraud  cannot  operate  as  a  complete  bar  to  action 
for  purchase  price  unless  the  thing  sold  is  absolute- 
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ly  worthless,  or  vendee  has  returned  or  offered  to 
return  the  property. 

VanEppsv.  Harrison,  5  Hill,  63,  54 

Since  R.  S.  of  1830  the  defense  of  fraud  may  be 
availed  of  by  way  of  recoupment  in  action  on  sealed 
instrument.  Idem.  5  4 

FRAUDULENT  CONVEYANCES. 

An  insolvent  merchant  sold  his  entire  stock  to  an 
infant  who  was  his  clerk  and  son-in-law,  took  his 
note  therefor  and  absconded;  held,  transaction 
fraudulent  and  void  as  to  creditors,  and  verdict  af- 
firming its  validity  was  set  aside  as  contrary  to 
evidence. 

Vance  v.  Phillips,  6  Hill,  433.  413 

A  sale  or  transfer  of  goods  in  payment  of  a  just 
debt  by  a  tenant,  is  not  void  because  the  creditor 
feared  the  landlord  might  distrain,  if  removed  be- 
fore actual  distress. 

Hastings  v.  Belknap,  1  Denio,  190,  764 


GUARANTY. 

See  BILLS,  NOTES  AND  CHECKS. 

Where  letter  of  guaranty  stated  that  defendant 
would  be  surety  for  certain  amount  to  be  paid  Jan- 
uary 1, 1840.  and  vendor  took  vendee's  note  payable 
December  25, 1839 ;  held,  that  surety  was  not  liable, 
though  vendor  did  not  require  payment  of  note  un- 
til after  January  1. 

Walrath  v.  Thompson,  6  Hill.  540.  451 

Where  plaintiff  sold  goods  under  the  following 
guaranty:  "If  you  will  let  A  have  $100  worth  of 
goods  on  a  credit  of  3  months  you  will  regard  me  as 
guarantying  the  same ; "  held.that  notice  of  accept- 
ance was  not  necessary  to  render  defendant  liable. 
Smith  v.  Dann,  6  Hill,  543,  452 

Taking  of  A's  note  payable  in  3  months  without 
excluding  days  of  grace ;  held,  not  a  variance  from 
terms  of  guaranty.  Idem.  452 

The  terms  of  a  guaranty  must  be  strictly  complied 
with. 

Walrath  v.  Thompson,  6   Hill,  540,  451 

And  like  other  commercial  contracts  with  refer- 
ence to  the  known  usage  of  trade. 

Smith  v.  Dann,  6  Hill,  543,  452 

The  particular  credit  proposed  in  the  guaranty 
must  be  given,  or  guarantor  will  not  be  bound ;  a 
variance  of  three  days,  held  to  be  fatal. 

Idem.  452 

Where  first  letter  of  credit  required  the  credit  to 
be  used  by  drafts  at  sixty  days'  sight ;  held.that  this 
applied  to  an  enlarged  credit  requested  by  subse- 
quent letter  referring  to  the  first  and  requesting  its 
coutinuan.ee. 

Birckhead  v.  Brown,  5  Hill,  634,  265 

Also,  held  that  one  who  requests  such  drafts  for 
another's  benefit  was  a  mere  guarantor,  and  not  lia- 
ble where  draft  was  drawn  at  ninety  days. 

Idem.  255 

Also,  held,  that  third  person  advancing  money  on 
drafts  drawn  under  such  letter  could  not  maintain 
action  against  such  guarantor,  on  failure  of  drawee 
to  accept.  Idem.  255 


HABEAS  CORPUS. 

Where  a  witness  is  committed  by  a  justice  for  re- 
fusing to  answer  questions  put  with  the  view  of 
eliciting  facts  on  wnich  to  found  criminal  warrant 
of  arrest,  party  accused  not  being  in  county  where 
justice  resided  nor  offense  committed  there  :  held, 
witness  entitled  to  be  discharged  as  justice  acted 
without  jurisdiction. 

People  v.  CcuneU,  5  Hill,  164.  89 

But  order  of  discharge  made  without  notice  to 
district  attorney  of  thenobecui  corpus  proceedings  is 
erroneous.  Idem.  89 

The  judgment  or  decision  of  court  or  officer  hav- 
ing competent  jurisdiction  cannot  be  reviewed  on 
hahea*  corpus  ad  mltj. ;  but  inquiry  may  be  made 
whether  committing  magistrate  had  jurisdiction, 
though  commitment  recites  the  necessary  jurisdie- 
tional  fart*.  Idem.  89 

HIGHWAYS. 

See  NUISANCE. 

Damages  assessed  on  laying  out  private  road  un- 
der the  statute  (1  K.  8., 613,  sec.  77)  with  consent  of 
owner  of  land,  may  be  recovered  in  auumpstt,  and 
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the  bringing  of  an  action  is  a  sufficient  manifesta- 
tion of  owner's  consent. 

Baker  v.  Braman,  6  Hill,  47,  378 

Commissioners  of  highways  have  no  power  to 
contract  a  debt  against  the  town  by  borrowing 
money  for  the  repair  of  roads  and  bridges,  and  note 
given  for  such  moneys  purporting  to  bind  them  in 
their  official  capacity  cannot  be  enforced  against 
their  successors. 

Barker  v.  Loomis,  6  Hill.  463.  484 

Commissioners  of  highways  can  recover  upon  note 
taken  for  moneys  loaned  to  maker  by  them  or  upon 
note  taken  in  settlement  of  damages  for  encroach- 
ments. 

Comrs.  of  Corttandville  v.   Peck,  5  Hill, 

215,  107 

Commissioners  of  highways  have  no  authority  to 
sue  in  their  own  name,  and  the  town  cannot  give 
them  such  authority. 

Cornell  v.  Town  of  GuUford,  1  Denio,  510,  876 


IMPRISONMENT. 

Party  may  be  proceeded  against  under  the  Non- 
Imprisonment  Act  for  unjustly  refusing  to  apply 
property  in  payment  of  a  judgment  recovered 
against  him,  though  the  time  for  issuing  execution 
has  not  arrived. 

People  v.  Recorder  of  Albany,  6  Hill,  429,  412 

Affidavit  in  general  terms  that  debtor  has  prop- 
erty in  certain  specified  form,  stated  in  the  disjunc- 
tive thoughout,  held  insufficient.  Idem.  412 

A  fine  imposed  by  Court  of  Chancery  for  non- 
payment of  which  party  is  imprisoned,  is  not  af- 
fected by  a  discharge  in  bankruptcy,  and  order  dis- 
charging party  on  hatteas  corpus  is  a  nullity  and  he 
may  be  recommitted  by  court  imposing  the  fine. 
Spalding  v.  People,  1  Hill,  301,  695 

An  order  discharging  prisoner  from  custody.made 
on  habeas  corpus,  if  within  jurisdiction  of  officer, 
is  valid  until  reversed ;  but  if  not  within  officer's 
jurisdiction,  may  be  treated  as  a  nullity. 

Idem.  595 

The  Act  to  Abolish  Imprisonment  for  Debt  does 
not  apply  to  suits  founded  in  tort,  though  a  contract 
between  parties  be  alleged  by  way  of  inducement : 
so  held  where  plaintiff  alleging  fraud  in  contract 
was  arrested  on  judgment  for  costs. 

McDuffle  v.  Beddoe,  7  Hill,  578,  691 

INCORPORATED   COMPANIES. 

See  CORPORATIONS. 

INDEMNITY. 

In  action  on  contract  to  indemnify  and  save  harm- 
less against  the  claim  or  demand  of  a  third  person, 
the  plaintiff  must  show  that  he  has  been  actually 
damnified. 

Aberdeen  v.  Blackmar,  6  Hill,  324,  375 

Averment  of  recovery  of  judgment  without  show- 
ing payment  or  loss  or  expense,  held,  insufficient. 
Idem.  375 

The  omission  to  give  notice  to  indemnitor  of  suit 
brought  for  such  claim,  does  not  go  to  the  right  of 
action  on  contract  of  indemnity,  but  merely  affects 
the  onus  probandi.  Idem.  375 

INDIANS. 

Seneca  Nation  of  Indians  have  a  valid  title  to 
lands  known  as  the  Cattaraugus  Reservation,  sub- 
ject to  the  preemption  right  ceded  to  Massachu- 
setts by  the  award  of  Convention  of  Dec.  16, 1786. 
Ogden  v.  Lee,  6  Hill,  546,  453 

INDICTMENT. 

In  indictment  against  second  thief,  title  may  be 
alleged  to  be  in  first  thief,  or  in  owner  at  election 
of  pleader. 

Ward  v.  People,  6  Hill,  144,  312 

Though  an  indictment  for  petit  larceny  describe 
it  as  a  second  offense,  alleging  a  previous  convic- 
tion of  forgery,  the  prisoner  may,  nevertheless,  be 
convicted  of  larceny  as  a  first  offense. 

Palmer  v.  People,  5  Hill,  427,  182 

INFANTS. 

An  infant  who,  upon  arriving  at  full  age,  awards 
a  contract  for  purchase  of  property,  having  per- 
formed work  in  part  payment  of  price  without  hav- 
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ing  received  anything  under  it,  may  recover  for  the 
work  upon  a  quantum  meruit. 

Medbury  v.  Watrous,  7  Hill,  110,  52» 

On  a  defense  of  infancy  proof  of  a  new  promise 
after  the  time  when  the  infant  was  alleged  to  be- 
come of  age  is  prima  facie  sufficient,  without  prov- 
ing him  to  have  been  in  fact  of  full  age  at  that  time 
Bay  v.  Ounn,  1  Denio,  108,  736 

The  Act  of  a  feme  covert,  who,  while  under  age 
joins  in  her  husband's  deed  of  land,  is  void  and  re- 
quires no  Act  of  disaffirmance  on  her  part. 

Sherman  v.  Garfield,  1  Denio,  329,  813 

An  infant  is  liable  for  money  paid  at  his  request 
for  necessaries  previously  bought  by  him. 

Randall  v.  Sweet,  1  Denio,  460,  859 

In  a  suit  against  an  infant,  who  appeared  by  at- 
torney and  not  by  guardian,  a  judgment  against 
him  although  entered  after  he  became  of  age  is  er- 
roneous. 

Hiybe  v.  Comstock,  1  Denio,  652,  926 

Van  Schoonoven  v.  Comstock,  I  Denio,  655,  927 
An  infant  who  fraudulently   obtains  goods   on 
credit,  with  an  intention  not  to  pay  for  them,  is  lia- 
ble in  tort  to  the  party  injured. 

Wallace  v.  Morse,  6  Hill,  391,  17O 

INJUNCTION. 

Where  title  to  office  of  a  flour  inspector  appointed 
by  Governor  during  recess  of  Senate  was  disputed 
by  former  inspector  who  claimed  right  to  hold  over 
until  appointment  of  successor  by  Governor  and 
Senate ;  held,  on  application  of  former  inspector, 
that  Court  of  Chancery  had  no  Jurisdiction  to  grant 
Injunction  and  appoint  receiver  of  fees  and  emolu- 
ments until  determination  of  rights  of  parties  at 
law. 

Tappan  v.  Gray,  7  Hill,  259,  581 

INSOLVENCY. 

See  ASSIGNMENT  FOR  CREDITORS,  BANKRUPTCY. 

An  insolvent's  discharge  granted  under  Two 
Thirds  Act,  will  operate  upon  a  previously  existing 
judgment  obtained  against  debtor  for  a  tort. 

Deyo  v.  Van  Valkenburgh,  5  Hill,  242.       117 

INQUEST. 

Common  affidavit  of  merits  is  insufficient  to  set 
aside  inquest  obtained  against  a  party  by  his  at- 
tempt to  throw  the  cause  over  the  circuit. 

Gregory  v.  Stout,  6  Hill.  380.  396 

Where  an  order  to  stay  proceedings  for  purpose 
of  moving  to  change  venue  was  not  served  until  two 
days  before  the  circuit  for  which  the  cause  was  no- 
ticed and  after  plaintiff  had  subpoenaed  his  wit- 
nesses ;  held,  that  he  might  disregard  the  order  and 
take  an  inquest.  Idem.  395 

INQUIRY. 

Where  upon  nonsuit,  in  replevin,  the  defendant 
elects  to  take  judgment  for  the  value  of  the  prop- 
erty, a  writ  of  Inquiry  is  the  proper  mode  of  assess- 
ment. 

Murphy  v.  Jenkins,  1  Denio,  669,  932 

INSURANCE. 

See  MARINE  INSURANCE. 

"Houses  building  or  repairing,"  in  memorandum 
of  special  rates,  held  to  refer  to  the  carrying  on  of 
the  trade  of  house  building  or  repairing  in  or  about 
the  premises  insured,  and  inapplicable  to  repairs 
made  upon  the  house  itself. 

Grant  v.  Howard  Ins.  Co.,  5  Hill,  10.  35 

An  application  when  referred  to  in  policy  as  "form- 
Ing  a  part  of  this  policy"  is  a  part  of  the  contract, 
and  omission  therein  of  facts  material  to  the  risk 
which  are  required  to  be  inserted  by  "conditions  of 
insurance"  will  vitiate  the  policy. 

Burritt  v.  Sar.  Co.  Mut.  Ins.  Co.,  5  Hill, 

188,  97 

A  notice  in  these  words :  "I  have  received  your 
notice  of  additional  insurance ;"  held,  sufficient  ac- 
knowledgment within  meaning  of  policy  requiring 
a  notice  to  the  company  and  an  indorsement  on  the 
policy,  or  other  acknowledgment  and  approval  in 
writing. 

Potter  v.  Ontario  &  L.  Mut.  Ins.   Co.,  5 

Hill,  147.  83 

Held,  also,  that  after  notice  the  policy  remained  in 
force  until  after  the  election  of  company  to  termi- 
nate or  continue  the  risk.  Idem.  83 
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Where  notice  of  prior  insurance  is  not  specifically 
required  by  policy  to  be  in  writing  it  may  be  by 
parol. 

McEwen  v.  Mont.  Co.  Mut.  Ins.  Co..  5 
Hill,  101,  67 

Such  notice  held  good  when  given  to  an  agent 
whose  business  it  was  to  solicit  insurances,  make 
surveys  and  receive  applications,  at  the  time  he  was 
preparing  the  application  for  insurance,  though  such 
notice  never  reached  the  company.  Idem.  67 

Where  policy  insures  $1,000  on  fixtures  and  $3,000 
on  stock,  and  another  insures  $5,000  on  stock  and 
fixtures  as  one  parcel ;  held  not  a  case  of  double  in- 
surance, and  underwriter  of  first  policy  is  liable  to 
same  extent  as  if  latter  policy  had  never  existed. 
Howard  Ins.  Co.  v.  Scribner,  5  Hill,  298,  138 

To  constitute  double  insurance,  within  the  rule 
of  law  on  that  subject,  the  two  insurances  must  be 
upon  precisely  same  property.  Idem.  136 

Where  an  insurance  company,  with  full  knowl- 
edge that  the  policy  had  become  void  by  an  aliena- 
tion of  the  property  insured,  assessed  the  plaintiff's 
premium  note  on  account  of  losses  which  occurred 
after  the  alienation,  and  collected  the  assessment ; 
held,  not  a  revival  of  policy,  and  that  the  company 
might  treat  it  as  void. 

Neely  v.  Onondaga   Co.  Mut.  Ins.  Co.,  7 
Hill,  49,  807 

Where  the  condition  annexed  to  a  policy  of  in- 
surance required  that  the  application  should  state 
"the  relative  situation  of  the  property  insured  as  to 
other  buildings ;  distance  from  each,  if  less  than  ten 
rods,  etc.;"  held,  that  the  condition  rented  exclu- 
sively to  applications  for  insurance  upon  buildings, 
and  was  no  defense  to  plaintiff's  claim  for  the  loss 
of  personal  property  in  said  buildings  also  covered 
by  the  policy. 

French  v.  Chenango  Co.  Mut.  Ins.  Co.,  7 
Hill.  122.  533 

INTEREST. 

The  3d  section  of  the  Act  of  May  7, 1844,  author- 
izing interest  to  be  taxed  upon  verdicts,  etc.  (Laws 
of  1844,  p.  508),  does  not  apply  to  verdicts  rendered 
before  the  Act  was  passed,  but  is  to  be  construed 
prospectively. 

Bailey  v.  Mayor  of  N.  Y.,  1  Hill,  146,       648 


JOINT   LIABILITY. 

If  one  of  two  Joint  covenantors  die,  the  remedy 
at  law  on  the  covenant  is  by  action  against  the  sur- 
vivor ;  the  representatives  of  deceased  covenantor 
being  chargeable  only  in  equity. 

Gere  v.  Clarke.  6  Hill,  350,  384 

After  death  of  both  covenantors  remedy  is  against 
the  representative  of  the  survivor,  and  declaration 
alleging  that  defendant  was  heir  of  both,  held  bad  as 
defendant  could  only  be  charged  as  heir  of  the  sur- 
vivor. Idem.  384 
Judgment  against  one  of  several  Joint  contractors 
In  an  action  on  contract  against  him  alone  extin- 
guishes the  liability  of  the  others,  although  not  sat- 
isfied. 

Peters  v.  Sanford,  1  Denio.224,  776 

All  the  persons  liable  upon  a  Joint  contract  must 
depart  from  the  State  in  order  to  arrest  the  running 
of  the  Statute  of  Limitations. 

Brown  r.  Delafteld,  1  Denio,  445,  853 

JUDGMENT. 

Where  there  is  an  issue  as  to  a  contract  and  an- 
other as  to  a  new  promise,  after  termination  of  in- 
fancy, if  the  record  shows  no  finding  on  the  second 
issue,  Judgment  will  be  reversed. 

Bay  v.  Ounn.  1  Denio,  108,  736 

Where  in  an  action  on  a  bond,  on  demurrer  to  the 
plea  by  the  principal  debtor,  with  default  of  the 
sureties.  Judgment  was  given  for  the  defendants 
with  leave  to  the  plaintiffs  to  reply,  and  on  writ  of 
error  brought  by  the  plaintiff  relying  on  his  demur- 
rer, was  affirmed  without  prejudice  to  an  applica- 
tion to  open  it.  such  application  will  be  denied,  at 
least  after  the  death  of  the  principal  debtor. 

Supervisors  v.  Dorr,  1  Denio.  268,  791 

In  an  action  on  a  Judgment  it  is  no  defense  that 
plaintiff  has  had  Judgment  and  satisfaction  for  the 
same  cause  of  action  against  another  with  whom 
defendant  has  no  privity  or  relation. 

Mittlu-ir*  v.  Lawrence,  1  Denio.  212,  771 

A  Judgment  rendered  on  Saturday  against  one 
who  keep*  that  day  as  the  Sabbath,  is  not  void  ;  Sat- 
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urday  is  a  judicial  day  except  as  expressly  restricted 
by  statute. 

Maxson  v.  Annas,  1  Denio,  204,  768 

Actions  on  justice's  judgments  rendered  previous 
to  1830  may  be  brought  at  any  time  within  twenty 
years  from  their  rendition,  notwithstanding  provis- 
ions of  2  R.  S.,  295,  sec.  18,  sub.  2. 

Mulard  v.  Whitaker,  5  Hill,  408,  175 

A  judgment  in  an  action  upon  it,  is  conclusive  of 
the  merits  of  the  original  action. 

Mathews  v.  Lawrence.  I  Denio.  212,  771 

Lien  of  judgment  obtained  by  plaintiff  in  suit 
commenced  against  foreign  corporation  by  attach- 
ment dates  from  the  time  the  property  was  attached, 
&ndfl.fa.  on  such  judgment  must  be  directed  to 
and  executed  by  sheriff  who  served  the  attachment, 
though  he  has  since  gone  out  of  office. 

Am.  Ex.  Bh.  v.  Morris  C.  <fr  B.  Co.,  6  Hill, 

362,  389 

Where  judgment  is  recovered  by  default  for 
whole  amount  due  on  contract  for  sale  of  lands,  de- 
fendant may  defeat  recovery  in  action  on  such 
judgment  by  showing  that  after  judgment  was  ren- 
dered, plaintiff  promised  to  apply  previous  pay- 
ments, and  admitted  that  defendant  had  fully  per- 
formed the  contract. 

Cameron  v.  Fowler,  5  Hill,  306,  138 

Where  money  paid  by  defendant  into  court  is 
found  by  the  jury  to  be  less  than  was  due,  the  ver- 
dict and  judgment  should  be  for  the  whole  amount 
of  the  plaintiffs'  demand ;  and  the  payment  in  such 
case  may  be  indorsed  upon  the  execution. 

Dakin  v.  Dunning,  7  Hill,  30.  50» 

If  the  sum  paid  Into  court  is  found  by  the  jury  to 
be  equal  to  the  amount  due  at  the  time,  the  verdict 
should  be  for  defendant.  Idem.  50O 

Joint  judgment  must  be  entered,  though  one  of 
two  joint  obligors  sued  was  not  served  with  proc- 
ess ;  a  judgment  against  one  alone  is  erroneous  in 
substance. 

Nelson  v.  Bostwick,  5  Hill,  37.  45 

An  entire  judgment  against  several  defendants, 
whether  rendered  in  action  for  tort  or  upon  con- 
tract, cannot  be  reversed  as  to  one  defendant  and 
affirmed  as  to  others. 

Sheldon  v.  Quinlen,  5  Hill,  441.  187 

The  Act  of  May  16, 1837,  does  not  authorize  a  dif- 
ferent rule  on  certiorari  to  Superior  Court  of  N.  Y. 
City,  from  judgment  of  assistant  Justices. 

Idem.  187 

An  entire  judgment  against  more  than  one,  if  er- 
roneous as  to  one,  will  be  reversed  on  writ  of  error 
in  toto. 

Harmon  v.  Brotherson,  1  Denio,  537,  8*6 

A  joint  judgment  against  maker  and  indorser  of 
a  promissory  note,  if  erroneous  as  to  one,  is  erro- 
neous as  to  both. 

Van  Schoonoven  v.  Comstock,  1  Denio,  655.  927 
Judgment  against  one  of  several  joint  contract- 
ors, in  an  action  on  contract  against  him  alone,  ex- 
tinguishes the  liability  of  the  others,  although  not 
satisfied. 

Peters  v.  Sanford,  1  Denio,  224,  776 

JURISDICTION. 

See  COURTS,  JUSTICE  COURTS,  OFFICERS. 

Action  does  not  lie  here  for  injury,  by  diversion 
of  watercourse,  to  premises  situate  in  another 
State,  the  action  being  local. 

H'a««  v.  Kinneu.  6  Hill,  85,  29O 

A  puisne  judge  of  the  C.  P.  to  whom  application  is 
made  during  absence  of  first  judge  from  county, 
may  grant  such  application,  though  after  the  re- 
turn of  first  Judge.  So  held  where  application  was 
made  for  a  certificate  under  Act  of  May  26, 181)6.  re- 
lating to  writs  of  error  in  causes  originating  before 
a  justice. 

Anon..  7  Hill.  170,  649 

The  Marine  Court  of  New  York  City  is  a  court  of 
special  and  limited  jurisdiction  ;  therefore,  whoev- 
er sets  up  its  authority  must  prove  its  jurisdiction. 
Ford  v.  Babcock,  I  Denio,  168,  758 

JUSTICE  COURTS. 

That  the  brother  of  a  party  married  the  widow  of 
the  Justice's  brother,  makes  no  ittlmlty,  when  the 
woman  has  died  without  issue. 

Carman  r.  AVireff.  1  Denio.  26,  76O 

A  Justice  of  the  peace  does  not  lose  Jurisdiction  by 
being  a  tavern-keept-r.  unli-ss  he  became  such  after 
his  election. 

Parmtlee  v.  Thomitxon,  7  Hill,  77,  51  7 

A  justice  must  take  a  defendant's  affidavit  offered 
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to  prove  the  justice  a  material  witness,  whether 
sufficient  for  the  purpose  or  not. 

People  v.  Brooks.  I  Denio,  457.  857 

A  summons  issued  by  a  justice  stating  a  cause  of 
action  exceeding:  in  amount  the  jurisdiction  of  the 
court  is  a  nullity,  and  lays  the  defendant  under  no 
obligation  to  appear. 

Yager  v.  Hannah,  6  Hill,  631,  483 

Where  justice  in  allowing  appearance  of  attorney 
for  plaintiff  acted  upon  his  oath,  taken  in  absence 
of  defendant  and  before  the  hour  at  which  he  was 
summoned  to  appear:  held  erroneous. 

Fanning  r.  Trowbridge,  5  Hill,  428,  182 

Appearing  before  a  justice  without  process  gives 
no  jurisdiction  without  joining  issue. 

Lester  v.  Crary,  1  Denio.  81,  726 

A  justice  court  possesses  the  same  power  as  to 
amendments  as  courts  of  record,  therefore,  it  has 
power  to  allow  a  new  count  to  a  declaration. 

Babcock  v.  Lipe,  I  Denio,  139,  747 

Prior  to  Act  of  April  35, 1840  (Laws,  p.  125).  a  person 
residing  out  of  the  State  could  not  be  sued  in  a  jus- 
tice »ourt  by  short  summons,  but  only  by  warrant. 
Dowd  v.  Stall,  5  Hill.  186.  87 

Where  suit  against  maker  and  Indorser  is  com- 
menced by  long  summons,  and  process  is  regularly 
served  as  to  non-resident  defendant,  but  irregular- 
ly served  as  to  the  other  and  neither  appears,  judg- 
ment entered  against  the  former  is  void. 

Harriott  v.Van  Cott,  5  Hill,  285.  131 

A  non-resident  (including  a  non-resident  of  a 
county)  can  be  sued  before  a  justice  only  by  a  short 
summons  or  attachment. 

Thompson  v.  Sat/re,  1  Denio,  175.  759 

The  justice  may  properly  proceed  and  render 
judgment,  notwithstanding  evidence  of  title  to 
lands  be  given  by  plaintiff  if  defendant  do  not  ex- 
pressly dispute  such  title,  nor  move  to  have  cause 
dismissed. 

Koon  v.  Mazuzan,  6  Hill,  44,  277 

The  refusal  of  justice  to  dismiss  cause  when  title 
to  lands  comes  in  dispute  does  not  render  his  judg- 
ment void  for  want  of  jurisdiction,  but  only  voida- 
ble for  error.  Idem.  277 

Though  plaintiff  ia  justice  court  gave  evidence  of 
title  to  lands,  justice  is  not  bound  to  dismiss  cause 
unless  such  title  is  disputed  by  defendant. 

Adams  v.  Beach,  6  Hill,  271,  35« 

In  trespass  qiuere  clausum  fr  zgit  the  defense  that 

locus  in  QUO  is  a  public  highway,  raises  a  question  of 

title  to  land,  which  cannot  be  tried  before  a  justice. 

Randall  v.  CrandaU,  6  Hill,  342.  381 

Oral  plea  of  notice  of  title  unaccompanied  by 
statutory  bond  is  a  nullity,  though  received  without 
objection  on  part  of  plaintiff.  Idem.  318 

In  trespass  in  justice  court  where  plaintiff  gave 
evidence  to  show  that  he  was  in  actual  possession 
of  Incus  in  quo  at  time  of  trespass ;  held,  defendant 
might  give  counter  evidence  of  possession  in  him- 
self as  it  is  not  a  question  of  title  within  the  statute. 
2  R.  S.,  226,  sec.  4. 

Ehle  v.  Quackenboss,  6  Hill,  537,  45O 

Where  a  declaration  in  justice  court  is  upon  a 
"  verbal  contract "  for  an  interest  in  lands,  the  in- 
validity of  the  contract  is  not  waived  by  failure  to 
demur. 

Green  v.  Amstrong,  1  Denio,  550,  89O 

In  suit  commenced  by  warrant,  plea  to  juridiction 
that  "warrant  was  improperly  issued"  without  spec- 
ifying the  defect,  held,  a  nullity  and  might  be  dis- 
regarded. 

Swartwout  v.  Roddis,  5  Hill,  118,  73 

Where  defendant  joins  issue  upon  the  merits,  he 
cannot  object  on  appeal  that  justice  had  no  juris- 
diction over  the  person  by  reason  of  defects  in  affi- 
vit  on  which  warrant  issued.  Idem.  73 

Matters  contained  in  justice's  return  on  appeal, 
not  authorized  by  statute  to  be  returned,  should  be 
disregarded.  Idem.  73 

The  provisions  in  1  R.  S.,  357,  sec.  3,  that  action 
for  penalty  given  to  towns  should  not  be  brought 
before  a  justice  in  such  town,  applies  only  to  cases 
where  penalty  is  given  directly  to  a  town  in  its  cor- 
porate capacity  and  is  inapplicable  when  it  is  to  be 
applied  to  the  use  of  the  poor  therein. 

Wood  v.  Rice,  6  Hill,  58,  282 

The  jurisdiction  of  the  justice  court  of  Hudson 
being  fixed  by  special  statute,  is  not  enlarged  by  the 
general  laws  concerning  justice  courts. 

Bryan  v.  Cain,  1  Denio.  507,  875 

A  justice  has  no  right  to  act  upon  information  re- 
lating to  the  parties  or  the  suit, which  he  has  picked 
up  out  of  court. 

Letter  v.  Crary,  1  Denio,  81,  726 

In  an  action  in  justice  court  on  a  judgment,  a  dec- 
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la  rat  ion  claiming  to  recover  on  a  former  judgment, 
identifying  it,  is  sufficient  unless  demurred  to. 

Oroff  v.  Griswold,  1  Denio,  432,  849 

Where  execution  was  regularly  returned  by  con- 
stable, the  omission  of  justice  to  enter  it  on  his  dock- 
et will  not  make  him  liable  to  the  constable  against 
whom  judgment  is  recovered  for  a  neglect  to  re- 
turn it,  constable  being  unable  to  prove  the  return. 
James  v.  Hartney,  6  Hill,  487,  439 

Where  damages  found  in  plaintiff's  favor  exceed 
$25,  he  may  remit  the  excess  and  take  judgment  for 

Barber  v.  Rose,  5 Hill,  76,  58 

Where  both  parties  appear  at  return  day  but  de- 
fendant refuses  to  join  issue,  no  adjournment  can 
take  place  without  his  consent. 

Fanning  v.  Trmobridge,  5  Hill.  428,  182 

After  an  irregular  adjournment  granted  at  plaint- 
iff's request,  plaintiff's  appearance  on  adjourned 
day  will  not  amount  to  a  waiver  of  the  irregularity, 
if  he  declines  to  take  any  part  in  further  proceed- 
ings. Idem.  182 
An  adjournment  of  a  cause  in  a  justice  court  can- 
not be  claimed  as  a  matter  of  right  after  a  jury  has 
been  impaneled. 

Parmelee  v.  Thompson,  7  Hill,  77,  51 7 

To  prove  judgment  of  justice,  in  action  before 
himself,  the  mere  production  of  original  docket 
containing  proper  entries  is  enough. 

Smith  v.  Frost,  5  Hill,  431,  183 

A  justice  has  power  to  adjourn,  although  no  issue 
is  joined,  where  the  defendant  appears  and  refuses 
or  neglects  to  plead. 

Thompson  v.  Sayre,  1  Denio,  175,  759 

Where  a  justice  of  the  peace,  after  a  jury  had  pro- 
nounced their  verdict,  rendered  judgment  immedi- 
ately and  noted  it  in  his  minutes  of  the  trial,  but 
omitted  to  enter  it  in  his  docket  until  two  or  three 
days  thereafter ;  held,  not  cause  for  reversal  on 
certiorari. 

Hatt  v.  Tattle,  6  Hill,  38,  275 

A  return  by  a  justice  on  appeal  is  a  ministerial  act, 
and  he  Is  liable  for  any  material  error  therein,  al- 
though not  made  with  improper  motives. 

Houghton  v.  Swartwout,  I  Denio,  589,  9O4 
Where  general  issue  was  pleaded  to  declaration  in 
justice  court  "  for  moneys  due  on  contract  (lost  by 
fire),  damages  for  non-performance  of  contract, 
etc."  Held,  plaintiff  might  give  in  evidence  a  writ- 
ten contract  for  conveyance  of  lands  and  recover 
the  money  due  thereon. 

Young  v.  RummeU,  5  Hill,  60,  53 

Aff'd  7  Hill,  503.  665 


LANDLORD  AND  TENANT. 

See  LEASE,  USE  AND  OCCUPATION. 
A  tenant,  under  a  demise  for  a  year  or  more,  on 
holding  over  without  any  new  agreement  may,  at 
the  landlord's  option,  be  treated  as  a  trespasser,  or 
as  a  tenant  from  year  to  year  under  the  terms  of  the 
original  lease. 

Conway  v.  Starkweather,  1  Denio,  113,         737 

A  contract  for  rooms  and  board  does  not  create  a 

tenancy ;  it  is  a  single  contract,  although  the  prices 

for  each  were  distinct ;  and  failure  to  give  proper 

board  violates  the  whole  contract. 

Wilson  v.  Martin,  1  Denio,  602,  9O9 

A  landlord  can  claim  from  the  proceeds  of  prop- 
erty levied  upon,  on  his  premises,  only  the  rent  due 
at  the  time  or  the  levy,  and  only  by  showing  it  to  be 
due  him  from  the  defendant  as  tenant. 

Camp  v.  McCormick,  1  Denio,  641,  923 

Acts  of  landlord  tending  to  prevent  persons  from 
applying  to  the  tenant  for  underletting ;  e.  g.,  by 
offering  to  lease  and  advertising  for  that  purpose ; 
held,  not  an  eviction  und  no  bar  to  action  for  rent, 
though  premises  remain  unoccupied. 

O'Oilvie  v.  Hull,  5  Hill,  52,  5O 

In  assumpsit  to  recover  the  rent  of  demised  prem- 
ises, the  tenant  may  avail  himself  of  a  breach  of  the 
landlord's  agreement  to  repair  by  way  of  recoup- 
ment, though  not  as  a  set-off. 

Whttbeck  v.  Skinner,  7  Hill,  53,  5O8 

The  owners  of  the  unexpired  lease  of  a  mill  may 

maintain  an  action  for  injury  to  it,  although  out  of 

possession,  and  a  general  allegation  of  ownership  is 

sufficient. 

People  v.  Costetto,  1  Denio,  83,  72  7 

Tenants  for  a  term  of  years  are  answerable  to  the 
landlord  for  injury  to  a  mill  caused  by  tortious  neg- 
ligence of  a  third  person ;  therefore,  they  may  re- 
cover from  the  latter  the  full  value. 

Cook  v.  Champlain  Trans.  Co.,  I  Denio,  91,   73O 
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Injury  to  leased  property  by  the  tortious  negli- 
gence of  any  person  is  waste,  for  which  the  tenant 
is  liable.  Idem.  73O 

Where  lessee  was  released  from  a  term.by  payment 
of  a  consideration,  and  at  the  time  of  the  arrange- 
ment, landlord  had  leased  to  another,  but  had  fraud- 
ulently represented  the  fact  to  be  otherwise :  held, 
that  such  lessee  could  not  maintain  assumpsit  to  re- 
cover back  the  consideration  paid. 

Hogan  v.  Weyer,  5  Hill,  389,  169 

There  is  no  implied  warranty  on  part  of  lessor  of 
dwelling  that  premises  are  tenantable. 

Cleaves  v.  Willoughby,  1  Hill,  83,  619 

Where  tenant  refused  to  take  possession  of  a 
house  rendered  unfit  for  use  by  the  wrongful  act 
of  landlord  between  date  of  covenant  to  pay  rent 
and  time  when  tenancy  was  to  have  commenced ; 
held,  landlord  not  entitled  to  recover  rent. 

Idem.  519 

Removal  of  lessee  by  summary  proceedings  for 
non-payment  of  rent  will  not  bar  action  for  same 
rent. 

Hinsdale  v.  White,  6  Hill,  507,  439 

The  statute  (2  R.  S.,  515,  sec.  43)  declaring  that 
contract  or  agreement  shall  be  annulled  when  war- 
rant issues,  means  annulled  only  from  that  time. 

Idem.  439 

Property  of  boarders  at  taverns  or  boarding-houses 
is  not  liable  to  distress  for  rent,  though  such  prop- 
erty is  not  in  their  possession,  but  in  possession  and 
use  of  tenant,  by  their  permission,  and  without  con- 
sent of  landlord. 

Stone  v.  Matthews,  1  Hill,  428,  639 

Where,  through  fault  of  landlord,  tenant  is  de- 
prived of  use  of  portion  of  premises,  landlord  can- 
not distrain  for  any  part  of  rent. 

French  v.  Lawrence,  1  Hill,  519,  67O 

Attorney  employed  merely  to  take  measures  for 
distraining,  cannot  give  the  notice  and  make  the 
affidavit  of  rent  due  under  1  R.  S.,  746,  sec.  12,  espe- 
cially if  he  knows  nothing  of  the  facts  except  from 
hearsay. 

Bussing  v.  BushneU,  6  Hill.  382,  395 

The  notice  and  affidavit  must  be  served  before  the 
officer  sells,  or  the  landlord  will  acquire  no  prefer- 
ence over  the  execution  creditor.  Idem.  395 

A  distress  warrant  delivered  to  officer  holding  the 
execution  will  not  answer  as  a  substitute  for  the  no- 
tice required  by  the  statute.  Idem.  395 

Goods  purchased  of  tenant,  though  with  knowl- 
edge of  rent  being  due,  are  not  liable  to  distress 
after  their  removal  from  demised  premises. 

Idem.  395 

Where  lease  gave  landlord  right  to  distrain  for  rent 
after  20  days  from  its  falling  due,  held,  nugatory  in 
absence  of  words  negativing  his  right  to  do  so  be- 
fore. 

HIM  v.  Stocking,  6  Hill,  277,  358 

After  expiration  of  lease  to  A  and  B,  landlord 
leased  to  A  alone,  who  continued  to  occupy  prem- 
ises; held, 'that  his  goods  could  not  be  distrained 
within  the  six  months  mentioned  in  2  R.  S.,  500,  sec. 
1,  for  rent  of  preceding  tenancy. 

BeU  v.  Potter,  6  Hill.  497,  436 

If  tenant  remain  in  occupation  of  premises  for 
several  successive  years  under  distinct  demises  from 
year  to  year  executed  by  same  landlord,  the  whole 
period  will  be  regarded  as  one  term  for  purpose  of 
continuing  the  right  of  distress. 

f  Webber  v.  Shearman.  «  Hill,  20,  268 

Where  demise  was  of  an  undivided  moiety  of  a 
room,  with  right  of  entry  along  a  passageway  lead- 
ing to  such  room  from  the  street ;  held,  landlord 
could  not  seize  goods  of  tenant  kept  in  the  entry  or 
common  passage  by  way  of  distress  for  rent. 

Window  v.  Henry.  5  H  ill,  481,  2OO 


LARCENY. 

One  who  takes  a  note  into  his  hands  for  the  pur- 
pose of  indorsing  on  it  a  payment  just  made  bv  him, 
does  not  thereby  get  legal  possession  of  It.  A  feloni- 
ous conversion  of  it  is  in  law  a  felonious  taking  from 
the  owner. 

People  v.  Call,  1  Dcnio.  120.  74O 

Where  goods  have  been  obtained  under  a  purchase, 
though  by  fraud  and  false  pretenses,  party  obtain- 
ing them  cannot  be  convicted  of  larceny. 

li<>**  v.  People,  6  Hill,  294,  135 

There  are  no  accessories  to  petit  larceny ;  but  all 
concerned  In  the  commission  of  offense  are  princi- 
pals. 

Ward  r.  People,  8  Hill.  144.  318 

Ice  put  away  in  an  ice-house  for  domestic  use,  is 
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private  property,  and  as  such,  the  subject  of  larceny. 
Idem.  3£ 

LEASE. 

See  LANDLORD  AND  TENANT,  COVENANT,  ETC. 
LETTER  OF  CREDIT. 

Where  first  letter  of  credit  required  the  credit  to 
be  used  by  drafts  at  sixty  days  sight ;  held,  that  this 
applied  to  an  enlarged  credit  requested  by  subse- 
quent letter  referring  to  the  first,  and  requesting  its 
continuance. 

Birckhead  v.  Brown,  5  Hill,  634,  255 

LIBEL. 

See  SLANDER  AND  LIBEL. 

LIMITATION  OF  ACTIONS. 

An  action  of  tort  being  severable,  the  Statute  of 
Limitations  ceases  against  each  individual  who 
leaves  the  State. 

Brown  v.  Delafield,  1  Denio,  445,  853 

The  Statute  of  Limitations  is  a  good  defense  to  ac- 
tion on  judgment  of  the  Marine  Court  of  N.  Y.  City 

Lester  v.  Redmond,  6  Hill,  590, 
It  is  no  answer  to  a  plea  of  the  Statute  of  Limita- 
tions that  the  defendant  is  a  foreign  corporation. 
Faulkner  u.  Del.  &  R.  Can.  Co.,  1  Denio. 
„     <«.  852 

A  foreign  corporation  is  not  excepted  from  the 
operation  of  the  Statute  of  Limitations,  as  a  "  per- 
son "  out  of  the  State.    Idem.  852 
A  promise  to  pay  when  able  avoids  the  Statute  of 
Limitations  only  on  proof  of  ability  to  pay. 

Tompkins  v.  Brown,  1  Denio,  247,  784 

All  the  persons  liable  upon  a  joint  contract  must 
depart  from  the  State  in  order  to  arrest  the  running 
of  the  Statute  of  Limitations. 

Brown  v.  DelafieUl,  1  Denio,  445,  853 

Where  a  defendant  said  that  a  demand  ought  to 
have  been  paid  before,  and  that  he  would  pay  it  as 
soon  as  he  conveniently  could :  held,  not  such  an 
unqualified  promise  as  would  take  the  case  out  of 
the  Statute  of  Limitations. 

Cocks  v.  Weeks,  1  Hill,  45,  5O6 


MALICIOUS  PROSECUTION. 

Action  will  not  lie  for  maliciously  causing  plaint- 
iff to  be  arrested  on  a  criminal  charge  before  a  mag- 
istrate, unless  proceeding  complained  of  be  so  far 
ended  that  nothing  more  can  be  done  by  prosecutor 
without  commencing  anew. 

Clark  v.  Cleveland,  6  Hill,  344,  382 

If  suit  be  commenced  against  a  non-resident  of 
the  county  by  long  attachment,  and  plaintiff  fail  to 
appear  on  return  day,  defendant  may  elect  to  recov- 
er either  in  trespass  or  on  the  bond. 

Bowne  v.  Mettor,  6  Hill,  496,  •  435 

MANDAMUS. 

A  judicial  decision  cannot  be  compelled  by  man- 
da  mus. 

Ex  parte  Ostrander,  1  Denio.  679,  935 

Mandamus  will  not  lie  to  compel  a  court  to  make 
or  to  set  aside  a  judicial  decision. 

Ex  parte  Koon,  1  Denio,  644,  924 

A  mandamux  to  compel  a  judge  to  issue  his  war- 
rant to  remove  intruders  from  Indian  lands,  must 
mention  the  tract  of  lands  intended. 

Pe<rplc  v.  Tracy,  1  Denio.  617.  916 

No  person  but  the  district  attorney  of  the  county 
can  prosecute  or  be  the  relator  in  a  mandamus  to 
compel  a  judge  to  issue  a  warrant  to  remove  intrud- 
ers from  Indian  lands.  Idem.  915 

The  decision  of  a  judge  against  the  sufficiency  of 
evidence  to  procure  a  warrant  cannot  bo  reviewed 
by  nwmdomu*.  Idem.  915 

Where  a  corporation  Improperly  refuses  to  trans- 
fer stock  on  its  books,  the  party  injured  has  an  ample 
remedy  by  action  and,  therefore,  a  mamiamtu  to 
compel  such  transfer  will  not  He. 

Ex  parte  Mreman't  In*.  Co.,  6  Hill,  243,       346 

Remedy  for  county  treasurer's  Improperly  refus- 
ing payment  of  an  account  audited  ana  allowed  by 
supervisors  is  not  by  mamiamtM,  but  by  action 
Hgaiiist  treasurer. 

People  r.  Lawrenct,  6  Hill,  244.  347 

Where  one  claiming  to  be  clerk  of  Common  Coun- 
cil of  the  City  of  Brooklyn,  applied  for  a  mandamtu. 
to  compel  his  predecessor  in  office  to  deliver  up  the 
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books  and  papers ;  held  that  application  should  be 
denied,  inasmuch  as  the  relator  had  another  specific 
leiral  remedy  under  1  R.  S.,  124. 

People  v.  Stevens,  5  Hill,  616,  249 

MARINE    COURT   OF  NEW  YORK. 

Does  not  act  as  a  court  of  record  in  the  exercise 
of  its  jurisdiction  between  party  and  party,  and, 
consequently,  the  Statute  of  Limitations  is  a  good 
defense  to  action  on  one  of  its  judgments. 

Lester  v.  Redmond,  6  Hill,  590,  469 

MARINE  INSURANCE. 

Where  policy  is  in  name  of  one  authorized  to  af- 
fect insurance,  on  account  of  whom  it  may  concern, 
and  policy  is  afterwards  assigned,  assignee  takes 
subject  to  rights  existing  between  owner  and  under- 
writer. 

Wafers  v.  Allen,  5  Hill,  421,  ISO 

A  time  policy  stipulated  that  if  "  vessel  was  at  sea 
at  the  expiration  of  the  term,  the  risk  should  con- 
tinue, at  the  same  rate  of  premium,  until  her  arrival 
at  the  port  of  destination."  On  and  prior  to  the 
date  the  policy  expired,  she  was  at  a  foreign  port, 
undergoing  repairs ;  held,  that  she  was  not  "at  sea" 
when  policy  expired,  but  in  a  port  of  destination, 
and  that  underwriters  were  discharged. 

Hutton  v.  Am.  Ins.  Co.,  7  Hill,  321.  6O2 

Where  policy  divides  the  voyage  into  distinct  risks 
affixing  a  separate  premium  to  each,  and  vessel  is 
destroyed, premiums  paid  for  risks  not  incurred  may 
be  recovered  back ;  but  where  risk  is  entire,  and 
policy  attaches  but  for  a  moment,  and  recovery  is 
defeated  by  fraud  of  assured,  he  cannot  claim  a  re- 
turn of  premium. 

Waters  v.  Allen,  5  Hill,  421,  1 80 

MASTER  AND  SERVANT. 

Master  is  not  liable  for  injury  to  a  servant  caused 
while  participating  in  an  act  of  negligence  with  co- 
servants,  though  under  superintendence  of  a  fore- 
man appointed  by  master. 

Brown  v.  Maxwell,  6  Hill,  592,  469 

It  does  not  change  this  rule  that  the  servant  in- 
jured is  an  infant.  Idem.  469 

MAXIMS. 

Damnum  absque  injuria. 

Wilson  v.  Mayor  of  N.  T.,  1  Denio,  595,     906 
De  minimis  non  curat  lex. 

Seneca  R   Co.  v.  Auburn  &  R.  R.  R.  Co., 

5  Hill,  170,  91 

Expressio  unius  est  exclusio  alterius. 

Bowen  v.  Lease,  5  Hill.  221,  1O9 

Id  cerium  est  quod  cerium  reddi  potest. 

People  v.  Stevens,  5  Hill,  616,  349 

Ignorance  of  the  law  is  no  excuse. 

People  v.  Brooks,  1  Denio.  457,  857 

A  party  cannot  take  advantage  of  his  own  wrong. 

Clark  v.  Jones,  1  Denio,  516.  878 

MECHANICS'  LIEN. 

Under  New  York  City  Mechanics'  Act.  claimant 
cannot  fix  a  lien  on  unliquidated  damages  sustained 
by  builder,  by  being  wrongfully  discharged  and  pre- 
vented from  completing  contract,  but  is  restricted 
to  funds  due  and  to  become  due  f  op  actual  perform- 
ance. 

Hoyt  v.  Miner,  7  Hill,  525,  672 

A  mechanic's  lien  cannot  be  reduced  by  any  set- 
off  which  owner  had  against  builder  when  attested 
account  was  served,  but  only  by  payments  previous- 
ly made  in  good  faith.  Idem.  672 

MERGER. 

Higher  security  between  the  same  parties  for  the 
same  debt  satisfies  the  original  debt,  unless  there  is 
proof  of  a  contrary  intention. 

Butler  v.  Miller,  1  Denio,  407,  84O 

MESNE  PROFITS. 

The  statute  abolishing  actions  for  mesne  profits 
does  not  apply  where  the  claim  for  mesne  profits  is 
not  solely  against  the  person  who  was  defendant  in 
ejectment,  but  is  against  him  and  others  jointly,  or 
where  original  entry  is  still  the  subject  of  action  of 
trespass  or  where  plaintiff  obtains  possession  with- 
out suit  or  without  prosecuting  suit  to  judgment. 
Leland  v.  Tousey,  6  Hill,  328,  3  76 

MILITARY  LAW. 

A  warrant  for  the  collection  of  military  fines  im- 
posed by  a  regimental  or  battalion  court-martial, 
can  be  executed  only  by  a  constable ;  the  power  or 
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a  marshal  in  this  respect  having  been  taken  away  by 
the  Act  of  May  llth,  1835. 

Hall  v.  Jackaway,  1  Hill,  51,  508 

There  is  no  statute  or  principal  of  public  policy 

which  forbids  the   enlistment  of  aliens  into  the 

Army  of  the  United  States,  and  such  enlistments 

are  therefore  valid. 

U.  S.  V.  Wynyall,  5  Hill,  16,  3T 

MONEY  HAD  AND  RECEIVED. 

In  general  an  action  to  recover  money  received 

by  defendant  in  the  character  of  trustee  cannot  be 

maintained  until  after  demand,  or  proof  in  some 

other  way,  that  there  has  been  an  abuse  of  the  trust. 

Wcdrath  v.  Thompson,  6  Hill.  540,  451 

An  action  for  money  had  and  received  will  not  lie 
against  an  executor  for  money  given  to  the  testator 
for  his  use  during  life  and  then  to  be  paid  over  to 
plaintiff.  The  action  must  be  on  the  special  agree- 
ment. 

Thome  v.  IXtttngham,  1  Denio,  254,  786- 

MONEY  PAID. 

An  accommodation  indorser  who  pays  bill  drawn 
on  part  of  members  of  a  firm  and  discounted  for 
the  use  of  the  firm  may  recover  against  all  partners- 
on  money  counts  as  for  money  paid  to  their  use. 

Allen  v.  Coit,  6  Hill,  318,  37fc 

Contra  where  bill  was  so  drawn  payable  to  cred- 
itor, and  by  him  indorsed  to  third  person  who- 
brought  action  against  all  the  partners. 

Rogers  v.  Coit,  6  Hill,  322,  374 

MORTGAGE. 

An  instrument  without  seal  may  be  a  good  as- 
signment of  a  mortgage. 

Gttlett  v.  Campbell,  I  Denio.  520,  88O- 

A  tender  of  amount  of  mortgage  and  costs  of 
foreclosure  to  the  purchaser  at  the  sale,  by  a  pur- 
chaser under  an  execution  sale  on  judgment  ob- 
tained against  mortgagor  prior  to  the  foreclosure, 
discharges  the  mortgage  lien  and  entitles  the  latter 
to  possession. 

Arnot  v.  Post,  6  Hill,  65,  285- 

Payment  of  mortgage  absolutely  extinguishes, 
power  of  sale  contained  in  it,  and  bona  fide  pur- 
chaser at  foreclosure  sale  acquires  no  title. 

Cameron  v.  Irwin,  5  Hill,  272,  127 

Tender  to  mortgagee  or  his  assigns  at  any  time 

before  foreclosure  will  discharge  the  mortgage  lien. 

Arnot  v.  Po*t,  6  Hill,  65.  285- 

Under  2  R.  S.,  547,  sec.  8,  the  right  of  judgment 
creditor  who  had  a  lien  on  mortgaged  premises 
prior  to  their  being  sold  in  virtue  of  a  statute  fore- 
closure was  not  affected  by  such  sale.  Idem.  285- 

Deed  of  land  in  fee  containing  condition  that  if 
grantor  pay  certain  legacies  charged  upon  other 
lands  sold  and  conveyed  by  grantor  to  grantee, 
then  to  be  void,  is  a  mortgage,  and  remedy  of  party 
for  non-performance  is  in  equity  under  2  R.  S.,  312, 
sec.  57,  though  conveyance  was  executed  before 
Revised  Statutes  took  effect. 

Stewart  v.  Hutchim,  6  Hill,  143,  31* 

Where  mortgage  sale  is  made  on  first  Tuesday  in 
February,  pursuant  to  Act  of  April  4,  1837,  "au- 
thorizing a  loan  of  certain  moneys  belonging  to  the 
United  States,  deposited  with  the  State  of  New 
York,"  commissioners  cannot  re-sell  until  third. 
Tuesday  of  September  following,  though  money 
bid  be  not  paid. 

Sherwood  v.  Reade,  7  Hill,  431,  64O- 

Commissioners  have  no  right  to  sell  on  credit,  nor 
to  prescribe  other  terms  of  sale  than  those  author- 
ized by  the  Act.  Idem.  64O- 

Where  a  bank  is  bound  to  pay  off  and  discharge  a 
mortgage  so  as  to  relieve  property  of  third  person 
from  foreclosure  sale,  cashier  attending  sale  as 
agent  of  bank  who  bids  off  property  on  own  ac- 
count, must  be  regarded  in  equity  as  having  pur- 
chased for  benefit  of  bank. 

Bank  of  Orleans  v.  Torrey,  7  Hill.  160,          581 

Where  lands  covered  by  a  mortgage  are  sold  in 
parcels,  each  parcel  being  charged  with  a  portion 
of  the  mortgage  debt,  a  subsequent  purchaser  of  a 
lot  whose  deed  recites  the  portion  of  the  mortgage 
chargeable  thereon  is  bound  to  pay  off  and  satisfy 
such  portion,  in  order  to  relieve  the  residue  of  the 
premises  from  this  part  of  the  lien.  Idem.  581 

Where  a  mortgage  was  foreclosed  through  the 
omission  of  a  bank  to  pay  its  portion  of  mortgage 
debt,  held,  that  purchase  by  cashier  at  master's  sale 
of  one  of  remaining  lots.which  lot,  as  between  bank 
and  mortgagor  was  in  equity  discharged  from  the 
lien  of  the  mortgage,  was  improper  and  should  be 
set  aside.  Idem.  681 
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MOTIONS  AND  ORDERS. 

A  motion  to  compel  a  sheriff  to  pay  over  money 
received  on  execution,  will  be  denied  if  no  defense 

Camp  v.  McCormlck,  1  Denio,  641,  983 

Where  one  who  has  commenced  a  suit  moves  for 

leave  to  prosecute  in  forma  pauperis  he  must  give 

^Thomas  v.  Wilson,  6  Hill,  257,  354 

"Where  nominal  party  gives  release  as  against  real 
plaintiff's  interest,  court  will  not  interfere  summa- 
rily by  ordering  release  to  be  given  up  and  canceled, 
unless  the  case  is  such  that  the  matter  cannot  be 
tried  in  the  usual  course  of  litigation. 

Timan  v.  Leland,  6  Hill,  237.  344 

Defects  relied  on  as  ground  for  setting  aside  pro- 
ceedings on  motion,  must  be  particularly  pointed 
out  in  the  affidavit  or  notice  of  motion. 

Boydv.  Weeks,  6  Hill.  71,  887 

Court  will  not  give  effect  to  a  bankrupt's  dis- 
charge on  motion,  where  party  might  have  pleaded 
it  but  omitted  to  do  so,  but  defendant  will  be  let  in 
to  plead  it  on  payment  of  costs :  in  which  case  court 
will  allow  plaintiff  to  discontinue  without  costs. 

Lee  v.  Phillips,  6  Hill,  246,  347 

On  motion  to  confirm  the  report  of  commission- 
ers of  estimate  and  assessment  upon  the  laying  out 
of  a  street  in  the  City  of  Brooklyn,  affidavits  to  sus- 
tain the  report  may  be  read  on  the  part  of  the  cor- 
poration. 

In  re  Pacific  Street,  1  Denio,  C23,  91 7 

An  order  made  upon  allowance  of  a  writ  of  error 

directing  a  stay  of  proceedings  upon  the  execution 

may  be  reviewed  by  the  court  which  rendered  the 

judgment. 

Willoughby  v.  Comstock.  7  Hill,  162,  547 

Party  moving  to  consolidate  suits  to  be  defended 
must  show  by  affidavit  that  the  questions  to  be  tried 
will  be  substantially  the  same,  and  the  affidavit  will 
be  insufficient  unless  the  nature  of  the  offense  be 
stated. 

Dunn  r.  Mason,  7  Hill,  154,  544 

Plaintiff  may  move  to  strike  out  a  plea  as  frivo- 
lous after  he  has  demurred  to  it. 

Anon.,  7  Hill.  146,  541 

Defendant's  default  for  omitting  to  appear  and 
plead  in  proceedings  under  statute  to  compel  de- 
termination of  claims  to  real  property  (2  R.  S.,  312. 
et  seq.),  cannot  be  entered  of  course,  but  plaintiff 
must  move  court  showing  by  affidavit  or  otherwise 
upon  what  proof  the  rule  to  appear  and  plead  was 
entered. 

Rosevelt  v.  Giles,  7  Hill.  166.  548 

A  motion  to  dismiss  an  appeal  nvist  be  made  at 
the  first  term  practicable,  and  the  C.  P.  cannot,  by 
a  rule  at  that  term,  allow  it  to  be  made  after- 
wards. 

EX  part*  Ostrander,  1  Denio,  679,  935 

On  motion  to  set  aside  an  execution  because  of  a 
discharge  in  bankruptcy,  when  affidavits  are  pre- 
sented attacking  the  discharge  for  fraud,  the  ex- 
ecution may  be  stayed  without  discharging  the  lien, 
to  allow  suit  to  be  brought  on  the  judgment. 

Bangs  v.  Strong,  1  Denio,  619,  916 

The  rule  of  evidence  which  precludes  a  party 
from  using  the  copy  of  a  deed,  record  or  other  writ- 
ten instrument,  without  first  accounting  for  the  ab- 
sence of  the  original  is  not  applied  on  motions. 

Thompton  v.  Hewitt,  6  Hill,  254,  35O 

A  motion  once  denied  cannot  be  renewed  unless 
leave  be  first  obtained  from  the  court  either  at  the 
time  of  denial  or  afterwards,  and  a  motion  for  a 
commission  to  examine  witnesses  denied  for  a  form- 
al defect  is  no  exception,  but  commission  allowed 
to  stand  under  special  circumstances  in  the  case. 
IXMfus  v.  Frosch,  5  Hill,  493,  2O5 

MUNICIPAL  CORPORATIONS. 

See  OFFICERS,  NEW  YORK  CITY,  etc. 

No  action  lies  against  a  municipal  corporation  for 
any  damages  caused  by  the;  acts  of  its  officers  In  the 
exercise  of  their  discretion  within  their  Jurisdic- 
tion. Such  damages  are  Uamnum  alMjue  injuria. 

WttHin  r.  Mayor  of  N.  Y.,  I  Denio.  596.       9O6 

A  statute  giving  power  to  common  council  of  a 

city  to  regulate  the  running  of  railroad  cars  within 

the  corporate  limits,  authorizes  the  adoption  of  an 

ordinance   entirely    prohibiting  the  propelling  of 

cars  by  steam  through  any  part  of  the  city,  though 

common  council  had  previously  granted  such  right. 

Buffalo  A  N.  F.  R.  R.  Co.  v.  Buffalo,  5 

Hill.  209,  105 

HILL  5.  6,  7,  DKNIO  1. 


NEGLIGENCE. 

One  who  places  his  property  in  a  position  of  dan- 
ger from  mere  accidental  injuries,  does  not  lose  his 
remedy  for  injuries  caused  by  negligence. 

Cook  v.  Champlain  Trans.  Co.,  1  Denio.  91,  73O 

NEW  TRIAL. 

A  point  ruled  against  a  party  who  obtained  a  ver- 
dict at  the  circuit,  can  be  examined  on  application 
for  a  new  trial,  only  when  it,  if  rightly  determined, 
is  decisive  of  the  case. 

Elsey  v.  Metcalf,  I  Denio,  323.  811 

Where  circuit  judge  overruled  a  valid  defense 

fully  established,  but  directed  verdict  for  defendant 

on  erroneous  grounds ;  held,  new  trial  not  granted 

on  plaintiff's  motion. 

Cameron  v.  Irwin,  5  Hill,  272,  127 

In  general,  new  trial  will  be  granted  on  bill  of  ex- 
ceptions taken  to  irrelevant  testimony,  without  in- 
quiring how  far  the  evidence  may  have  influenced 
the  verdict. 

Myers  v.  Malcolm,  6  HiD,  292,  363 

Where  it  clearly  appears  that  a  witness  has  fallen 
into  a  mistake  in  giving  his  testimony  upon  a  ma- 
terial point  in  the  cause,  the  court  may  in  its  dis- 
cretion grant  a  new  trial. 

Coddington  v.  Hunt,  6  Hill,  595,  471 

But  court  will  not  interpose  unless  it  is  satisfied 
that  the  mistake  had  the  effect  of  turning  the  ver- 
dict.   Idem.  471 
Where  verdict  is  clearly  against  weight  of  evi- 
dence, it  will  be  set  aside  and  new  trial  ordered. 

Conrad  v.  Williams,  6  Hill,  444,  418 

Supreme  Court,  on  reversing  judgment  of  C.  P. 
for  defects  in  pleading,  may  award  venire  de  novo 
peremptorily  or  conditionally. 

Hill  v.  Stocking,  6  Hill.  277,  358 

Erroneous  charge  by  judge,  unless  party  is  in- 
jured, is  not  a  cause  for  new  trial. 

Hayden  v.  Palmer,  7  Hill,  385,  624 

For  erroneous  instruction  to  jury  on  question  of 

law,  judgment  will  be  reversed,  though  action  is 

for  a  penalty  and  verdict  is  in  favor  of  defendant. 

2V.  of  Penn  Yan  v.  Thome,  6  Hill,  326,         375 

NEW  YORK  CITY. 

The  lease  given  to  the  purchaser  upon  a  sale  un- 
der assessment  for  the  opening  of  streets  is  conclu- 
sive evidence  of  the  regularity  of  the  sale. 

Striker  v.  Kelly,  7  Hill,  9,  493 

Such  lease  is  evidence  not  only  that  the  corpora- 
tion duly  advertised,  etc.,  but  that  the  collector  had 
previously  demanded  payment  of  the  assessment 
and  made  the  affidavit  required  by  statute,  but  is 
not  evidence  of  due  publication  of  the  notice  to  re- 
deem. Idem.  493 

The  statute  (2  R.  L.,  440,  sec.  178)  conferring  pow- 
er upon  the  "  Supreme  Court  "  to  appoint  commis- 
sioners of  estimate  and  assessment  and  to  confirm 
their  reports,  is  not  incompatible  with  the  constitu- 
tional provision  prohibiting  the  "justices"  of  the 
court  from  holding  "any  other  office  or  public 
trust."  Bronson,  J.,  dissenting. 

Striker  v.  Kelly,  7  Hill.  9,  493 

A  party  seeking  to  avail  himself  of  the  proceed- 
ings of  the  court  in  appointing  commissioners  and 
confirming  their  report,  must  show  the  facts  neces- 
sary to  confer  jurisdiction.  Idem.  493 

A  resolution  for  the  opening  of  streets  in  the  City 
of  New  York  may  be  passed  by  the  common  coun- 
cil without  calling  the  ayes  and  noes ;  the  provision 
of  the  statute  on  that  subject  being  merely  direct- 
ory. Idem.  493 

The  section  of  the  Act  to  Prevent  Fires,  etc.,  pro- 
hibiting the  keeping,  etc.,  of  powder,  extends  to  the 
mere  act  of  receiving  powder  in  store,  though  for 
the  purpose  of  immediate  shipment. 

Foote  r.  Fire  Dep't  of  N.  Y.,  5  Hill,  99.  66 

The  Act  of  1841  (Laws.  p.  137)  only  creates  an  ex- 
ception as  to  certain  cases  arising  since  passage  of 
Act  of  1830  and  does  not  repeal  the  latter  Act. 

Idem.  66 

Where  special  Justice  of  N.Y.  City  was  impeached, 
tried  and  convicted,  held,  that  costs  and  expenses  of 
his  defense  could  not  be  allowed  by  supervisors  as  a 
county  charge. 

/Vop?«  r.  Lawrtnct,  6  Hill.  244.  347 

The  Corporation  of  N.Y.  City  has  undoubted  pow- 
er to  raise,  pitch,  make  and  grade  the  streets  and 
avenues. 

Wilnon  r.  Mayor,  of  N.  Y.,  I  Denio,  596,    9O6 

Court  will  not  appoint  commissioners  of  estimate 
and  assessment  in  N.  Y.  street  cases  without  affi- 
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davit  showing  that  persons  proposed  are  duly  qual- 
I6d*  In  re  Houston  St.,  7  Hill,  176,  558 

NONSUIT. 

Plaintiff  may  submit  to  nonsuit  at  trial  in  replev- 
in as  in  other  actions. 

Gale  v.  Hoysradt,  7  Hill,  179,  553 

If,  in  suit  by  commissioners  of  highways,  their  in- 
dividual names  be  not  mentioned,  it  is  ground  for 
nonsuit  at  the  trial. 

Com'rs  of  Cortlandville  v.  Peck,  5  Hill, 

215,  1O7 

A  nonsuit  may  be  ordered  at  trial  after  evidence 
has  been  given  on  both  sides,  if  a  verdict  for  plaint- 
iff would  be  against  the  clear  weight  and  effect  of 
the  evidence. 

Rudd  v.  Davis,  7  Hill,  529,  674 

NOTICE. 

See  RECORDING  or  DEEDS.  ETC..  MOTIONS,  ETC. 

NUISANCE. 

After  a  release  of  a  claim  for  causing  a  nuisance 
by  leaving  dead  animals  on  plaintiff's  premises,  no 
action  will  lie  for  a  continuance  of  the  nuisance. 
Vedder  v.  Vender,  1  Denio,  257, 

The  keeping  of  a  large  quantity  of  gunpowder  in 
a  wooden  building  insufficiently  secured  and  situ- 
ated near  other  buildings,  thereby  endangering  lives 
of  residents  in  the  vicinity,  amounts  to  a  public  nui- 
sance, and  owner  is  liable  for  injuries  occasioned 
thereby,  though  not  resulting  from  his  negligence. 
Myers  v.  Malcolm,  6  Hill.  292,  363 

The  writ  of  nuisance  is  obsolete  and  the  court  will 
not  favor  it,  nor  allow  any  departure  from  the  an- 
cient practice  even  by  mutual  consent. 

Kintz  v.  McNeal,  1  Denio,  430,  85O 

A  bowling-alley  kept  for  gain  or  hire  is  a  public 
nuisance  at  common  law,  though  gambling  be  ex- 
presslv  prohibited. 

Tanner  v.  Tr.  of  AlMon.Z  Hill,  121,  74 

Length  of  time  cannot  legalize  a  nuisance. 

People  v.  Cunningham,  1  Denio,  524,  881 

Using  a  street  for  business  purposes  to  the  ob- 
struction of  the  public  use,  is  an  indictable  nui- 
sance. Idem. 

The  proprietors  of  a  distillery  are  liable  for  the 
systematic  obstruction  of  the  highway  caused  by 
the  congregation  of  teams  there  to  get  slops  from 
the  distillery.  Idem.  881 

Proof  of  strife  and  collision  among  such  teamsters 
is  competent  evidence  on  indictment  against  the 
proprietors  for  nuisance  in  causing  obstruction  to 
the  high  way.  Idem. 

A  dam  authorized  by  Act  of  Legislature  so  con- 
structed as  to  obstruct  navigation  beyond  authority 
conferred,  is  a  public  nuisance  and  may  be  abated 
pro  tanto  by  anyone,  though  it  has  stood  for  more 
than  twenty  years. 

Renwick  v.  Morris,  7  Hill,  575,  69O 

The  right  of  abating  a  nuisance  is  not  affected  by 
a  statute  imposing  a  penalty,  unless  negative  words 
are  added. 

Renwick  v.  Morris,  7  Hill,  575,  69O 


OFFICE  AND  OFFICER. 

See  SHERIFF  AND  CONSTABLE. 

The  authority  of  the  cashier  of  a  bank  to  assign  a 
certificate  of  sale,  and  to  affix  the  corporate  seal, 
will  be  presumed  until  the  contrary  appears ;  and 
resolution  on  the  subject  will  not  overcome  this 
evidence  that  the  board  of  directors  had  passed  no 
presumption. 

Bank  of  Vergennes  v.  Warren,  7  Hill,  91,     522 

A  street  inspector  cannot  delegate  his  power  to 
seise  and  impound  animals  to  all  persons  indiscrim- 
inately. 

Jackson  v.  Morris,  1  Denio,  199,  767 

The  facts  necessary  to  be  proved,  to  give  jurisdic- 
tion to  the  superintendent  of  common  schools,  can- 
not be  proved  by  recitals  in  an  order  by  him  when 
the  validity  of  the  order  is  in  question. 

Bennett  v.Burch,  1  Denio,  141,  747 

The  superintendent  of  common  schools  is  an  offi- 
cer of  special  and  limited  jurisdiction  ;  therefor,  one 
who  justifies  under  his  order  must  show  that  it  was 
within  his  jurisdiction  as  to  parties  and  subject  mat- 
ter and  authorized  by  law.  Idem.  747 
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An  officer  acting  judicially,  within  his  jurisdiction 
is  not  a  trespasser  for  an  error  in  judgment. 

Hannan  v.  Bnttherson,  1  Denio,  537,  886 

The  acts  of  an  officer  de  facto  are  valid  so  far  as 
they  concern  the  public,  or  the  rights  of  third  per- 
sons. 

People  v.  Hopson,  1  Denio,  574,  899 

Resisting  an  officer  de  facto  is  criminal. 

Idem.  899 

Fraud  by  a  district  clerk  in  giving  notice  of  a 

school  meeting,  at  which  a  tax  was  voted,  cannot 

make  trustees,  who  were  not  parties  to  the  fraud, 

trespassers  in  levying  the  tax. 

Randall  v.  Smith,  I  Denio,  214,  772 

An  officer  Qualified  to  administer  oaths  may  be  in- 
dicted for  refusing  to  take  an  oath  when  requested. 
People  v.  Brooks,  1  Denio,  457,  857 

It  is  no  defense  to  an  action  on  a  collector's  bond, 
that  the  money  had  been  stolen  from  him  "  without 
any  fault,  want  of  care  or  omission  of  duty."  His 
duty  to  pay  over  money  collected  is  absolute. 

Muzzuv.  Shattuck,  1  Denio,  233,  779 

A  school  commissioner  of  N.  Y.  City  must  be  a 
resident  of  the  ward  for  which  he  is  chosen ;  removal 
theref  rom  vacates  the  office. 

People  v.  Board  of  Ed.  of  N.   Y.,   1 

Denio,  647,  924 

Action  will  not  lie  on  official  bond  of  county  treas- 
urer for  moneys  stolen  from  his  office  without  his 
fault  or  negligence  before  he  has  been  requested  to 
pay  out  the  same.  So  held  by  Court  of  Errors  on 
equally  divided  vote. 

Sup'rs  of  Albany  v.  Dorr,  7  Hill,  583,         693 
An  agent  of  the  state  prisons  m  ust  sue  and  be  sued 
in  his  individual  name  with  the  addition  of  his  name 
of  office. 

Agent  of  State  Prisons  v.  Rikeham,  I 
Denio.  279,  795 

OYER. 

In  declaring  upon  a  covenant  contained  in  a  re- 
corded conveyance  of  lands,  the  plaintiff  may  make 
prof  ert  of  a  certified  transcript  and  need  not  show 
forth  the  original. 

Clark  v.  Nixon,  5  Hill,  36,  44 


PARTIES. 

Contract  can  be  sued  only  in  the  name  of  a  party, 
not  in  the  name  of  his  assignee. 

Newcomb  v.  Clark,  1  Denio,  236,  777 

The  several  States  of  the  Union  may  sue  in  their 
corporate  names  in  the  courts  of  this  State. 

Indiana  v.  Woram,  6  Hill,  33.  273 

Where  securities  were  deposited  with  attorney  for 
collection  by  two  who  had  a  joint  but  unequal  in- 
terest therein ;  held,  both  must  join  in  action  to  re- 
cover the  moneys  collected  or  any  part  thereof. 

HiU  v.  Gibbs,  5  Hill,  56.  51 

When  sole  defendant  dies  after  joining  in  error, 
suit  may  be  prosecuted  to  judgment  in  bis  name 
without  bringing  in  representatives.  So  held  where 
rule  for  affirming  judgment  of  Supreme  Court  was 
taken  by  default  in  name  of  deceased  defendant. 
Delaplaine  v.  Bergen.  7  Hill,  591,  695 

Held,  that  a  remittitur  having  been  sent  to  the  Su- 
preme Court,  Court  of  Errors  could  not  relieve 
plaintiff  even  upon  terms.  Idem.  695 

A  plea  in  abatement  in  assumpsit  for  non-joinder 
of  a  defendant  is  properly  overruled  where  the  con- 
tract was  made  with  one  and  plaintiff  had  no  means 
of  knowing  that  the  other  was  interested. 

Peck  v.  Cowing,  1  Denio,  222,  775 

PARTNERSHIP. 

Partners  may  adopt  the  name  of  one  as  the  firm 
name,  and  bind  themselves  as  firmly  by  that  as  by 
any  other. 

Bk.  of  Rochester  v.  Monteath,  1  Denio, 

402,  838 

Palmer  v.  Stephens,  1  Denio,  471.  863 

Where  published  terms  of  limited  partnership 
wrongly  state  the  commencement  of  the  term,  it 
will  not  affect  partners  rights  where  it  was  not  In- 
tentional and  did  not  work  any  injury. 

Madison  Co.  Bk.  v.  Gould,  5  Hill,  309,  14O 

Where  real  estate  was  purchased  for  benefit  of 
the  firm  and  the  title  taken  in  the  names  of  all  the 
partners,  but  without  the  privity  or  consent  of  the 
special  partners :  held,  not  sufficient  to  render  the 
hitter  chargeable  as  a  general  partner ;  contra,  had 
special  partner  consented  to  the  transaction. 

Idem,  140 

HILL  5,  6,  7,  DENIO  1. 
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Where  terms  of  partnership  were  published  in  two 
newspapers  and  by  mistake  of  printer  in  one  paper 
the  sum  paid  in  by  the  special  partner  was  stated  at 
$5,000,  when  in  fact  it  was  only  $2,000 ;  held,  that  the 
associates  were  liable  as  general  partners  and  in  ac- 
tion against  them  plaintiff  need  not  prove  that  he 
was  misled  by  such  error. 

Smith  v.  ArgaU,  6  Hill,  479,  43O 

Notice  of  dissolution  of  a  firm  to  one  of  its  former 
customers  may  be  inferred  from  circumstances. 

Coddington  v.  Hunt,  6  Hill,  595,  471 

One  of  several  partners  may  assi&rn  a  chose  in  ac- 
tion due  to  the  firm,  and  such  assignment  is  valid 
though  under  seal. 

Everit  v.  Strong,  5  Hill,  163,  89 

A  firm  cannot  acquire  title  in  a  negotiable  note 
procured  by  fraud  of  one  of  the  partners,  and  if 
transferred  by  partner  who  obtained  it,  in  satisfac- 
tion of  firm  debt,  and  maker  afterward  pay  it,  he 
may  bring  either  assumpsit  or  trover  against  all  the 
partners. 

Hitter  v.  Manice,  6  Hill,  114,  3O2 

If  one  of  partners,  unknown  as  such,  obtain 
loan  of  money  for  his  individual  use,  by  giving  note 
or  check  of  the  firm  without  authority,  the  firm  will 
not  be  bound  thereby.  Idem.  3O2 

One  member  cannot  bind  the  firm  by  a  contract  of 
sale  of  its  real  estate  without  a  special  authority  for 
that  purpose,  but  that  authority  may  be  by  parol, 
or  the  firm  may  be  bound  by  a  subsequent  ratifica- 
tion or  adoption  of  an  unauthorized  contract, 
which  adoption  will  relate  back  to  time  of  original 
transaction. 

Lawrence  v.  Taylor,  5  Hill,  107,  69 

An  assignment  of  an  account  due  to  several  part- 
ners may  be  under  seal  and  made  by  only  one  of 
them. 

Everit  v.  Strong,  7  Hlil.585,  693 

An  agreement  to  pay  a  subordinate  for  his  services 
a  share  of  the  profits,  if  any  are  made,  does  not  con- 
stitute him  a  partner. 

Burcklev.  Eekart,  1  Denio,  337,  815 

PAUPERS. 

Where  one  who  has  commenced  a  suit  moves  for 
leave  to  prosecute  in  forma  pauperis,  he  must  give 
notice. 

Thomas  v.  Wilson,  6  Hill,  257,  351 

Where  a  resident  of  a  town  in  Genesee  county, 
being  in  "indigent  circumstances,"  but  not  a  "pau- 
per" nor  "furiously  mad,"  was  admitted  into  State 
Lunatic  Asylum  on  certificate  of  first  judge,  pur- 
suant to  Act  of  April  7th,  1842.  sec.  26  (Laws,  1842, 
p.  148),  and  was  there  supported  at  expense  of  coun- 
ty ;  held,  county  could  not  charge  expense  to  town. 
People  v.  Suprs.  of  Genesee,  7  Hill,  171,  55O 

PAYMENT. 

Payment  of  mortgage  absolutely  extinguishes 
power  of  sale  contained  in  it,  and  bona  fide  pur- 
chaser at  foreclosure  sale  acquires  no  title. 

Cameron  v.  Jrwin,  5  Hill,  272,  187 

Where  A  gave  his  note  to  B  for  moneys  borrowed 
and  also  as  collateral  security  gave  note  of  C  for  a 
sum  exceeding  the  loan,  which  latter  note  was  de- 
livered to  C  on  his  paying  part  of  it  to  B  and  giving 
new  one  for  the  balance ;  held,  that  B  thereby  made 
C's  note  his  own  and  he  was  answerable  to  A  for  the 
difference  between  its  amount  and  the  amount  of 
loan. 

Nexsen  v.  LyeU,  5  Hill.  466.  195 

Where  tenant  at  time  of  receiving  his  lease,  ex- 
ecuted a  bo'nd  and  warrant  of  attorney  as  collateral 
security  for  the  rent,  on  which  Judgment  was  aft- 
erwards entered  up :  held,  notan  extinguishment  of 
the  landlord's  remedy  by  distress. 

Bates  v.  NeUis,  5  Hill,  661,  861 

Payment  in  counterfeit  bank-bills  is  a  nullity, 
though  both  parties  suppose  them  to  be  genuine; 
but  if  party  receiving  them  does  not  return  them 
within  a  reasonable  time  after  discovering  their 
worthlossness  ho  will  be  obliged  to  sustain  the  loss. 
Thomas  v.  Todd,  «  Hill,  340,  38O 

A  delay  from  May  5  to  July  4  held  fatal. 

Idem.  38O 

An  arrangement  to  take  a  claim  against  a  third 
person  and  apply  it  on  precedent  debt  due  from  as- 
signor, will  not  operate  as  an  absolute  payment  un- 
less  so  expressly  agreed. 

Artrher  v.  Zeh,  5  Hill,  200,  1O» 

PENALTIES. 

The  provision  in  1  R.  8.,  357,  sec.  3.  that  action  for 
penalty  given  to  town  should  not  be  brought  be- 
fore a  justice  in  such  town,  applies  only  to  cases 
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where  penalty  is  given  directly  to  town  in  its  cor- 
porate capacity  :  and  is  inapplicable  when  it  is  to 
be  applied  to  the  use  of  the  poor  therein 

Wtrnd  v.  Rice,  6  Hill,  58,  282 

A  statute  giving  treble  damages  is  penal ;  there- 
fore a  judgment  for  the  defendant  cannot  be  set 
aside  as  against  evidence. 

Lawyer  v.  Smith,  1  Denio,  207.  77O 

Where  several  join  in  the  commission  of  a  single 
offense,  which  cannot  be  severed,  the  penalty  is 
single. 

Ingersott  v.  Skinner,  I  Denio,  540,  887 

A  joint  judgment  for  a  penalty  cannot  be  ren- 
dered against  trustees  of  a  school  district  for  failure 
to  render  an  account.  The  offense  is  in  its  nature 
several. 

Marsh  v.  Shute,  1  Denio,  230,  778 

PERJURY. 

Where  the  oath  is  waived,  arbitrators  need  not  be 
sworn,  and  false  evidence  before  them  is  not  the 
less  perjury. 

Howard  v.  Sexton,  I  Denio,  440,  851 

PHYSICIANS. 

A  physician  need  not  produce  his  license  in  order 
to  recover  for  services. 

Thompson  v.  Sayre,  1  Denio.  175,  759 

PLEADINGS. 

Where  count  in  assumpsit  assigns  several  breaches, 
the  defendant  cannot  demur  to  one  breach  and 
plead  to  others,  but  must  plead  or  demur  to  whole 
count. 

Pettihone  v.  Stevens,  6  Hill.  258,  351 

If  some  of  breaches  be  well  assigned  and  others 
not,  the  defendant  may,  under  plea  of  non  assump- 
sit, object  on  trial  against  receiving  evidence  as  to 
the  defective  breaches,  or  assessing  damages  upon 
them.  Idem.  351 

Plea  to  declaration  on  justice's  judgment  need 
not  be  accompanied  by  an  affidavit. 

Merrill  v.  Williams,  6  Hill,  263,  353 

A  plea  to  a  distinct  and  separate  portion  of  a 
count,  leaving  other  portions  unanswered,  is  bad. 

Cooper  v.  Oreeley,  1  Denio,  347,  819 

A  count  is  not  bad  for  duplicity  when  it  avers 
several  acts  which  are  necessary  to  form  one  cause 
of  action. 

Gaffney  v.  CovOl,  6  Hill.  567,  461 

An  averment  that  a  court  of  another  State  had 

power  to  revoke  letters  of  administration  granted 

in  this,  and  did  so  revoke  them,  is  one  which  the  law 

pronounces  fal.se. 

Chapman  v.  Fish,  6  Hill,  554,  456 

A  specific  description  of  property  in  a  pleading  is 
not  vitiated  by  adding  "other  property  of  consid- 
erable value." 

Brereton  v.  Hull,  1  Denio.  75,  724 

An  insufficient  plea,  properly  verified  cannot  be 
treated  as  a  nullity. 

Hyde  v.  Watson,  1  Denio,  670,  932 

The  statute  abolishing  the  rule  to  plead  applies 
only  to  personal  actions,  and  in  cases  of  scire  facias ; 
but  does  not  affect  the  practice  in  actions  or  eject- 
ment. 

Burr  v.  Kernan,  6  Hill,  263,  353 

The  declaration.— In  declaring  against  a  director 
of  a  bank  under  1  R.  S.,  589,  the  charter  of  bank 
need  not  be  set  out. 

Gaffney  v.  Covill,  6  Hill,  567,  461 

In  declaring  under  such  Act  for  a  wrongful  dis- 
position of  the  capital  stock,  declaration  alleging 
that  by  reason  thereof  plaintiff's  stock  became  de- 
preciated in  value,  is  sufficient  averment  of  loss. 

Idem.  461 

In  action  in  company's  name,  on  bond  made  to  it 

in  the  name  of  its  directors,  declaration  omitting 

averment  of  such  fact :  held,  sufficient  after  verdict 

or  judgment  by  default. 

BayUy  r.  Onon.  Co.  Mut.  Inn.  Co.,  6  Hill, 

476,  4X8 

In  action  under  1  R.  S..  SH9.  plaintiff  may  proceed 
separately  against  directors  wno  participated  in  the 
act  charged,  but  where  the  art  charged  could  not 
have  been  done  by  one  alone,  the  declaration  must 
show  the  participation  of  the  others. 

Gaffneu  v.  O»HM,  6  Hill.  M7,  461 

A  declaration  commencing  thus :  "It.  complainsof 
II.  president  of  St.  I.  Bnnk,  a  banking  association 
organized."  etc..  and  then  alleged  that  defendants 
promised,  etc.:  held,  a  declaration  against  H.  Indi- 
vidually. 

Oodrnsbui  gh  Bk.  v. Van  Rtntfelaer, «  Hill, 
840.  345 
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An  agent  of  the  state  prisons  must  sue  and  be 
sued  in  hi-  individual  name  with  the  addition  of  his 
name  of  office. 

Agent  of  State  Prisons  v.  Rikeham,  1  De- 

nio,  279.  795 

The  declaration  must  distinctly  state  the  reason 
for  making  a  wife  a  plaintiff  with  her  husband,  else 
it  is  bad. 

Thome  v.  DUltngham,  1  Denio,  254,  786 

In  a  suit  against  a  sheriff  for  the  tortious  acts  of 
his  deputy,  the  defendant  need  not  be  described  as 
sheriff. 

Stillmon  v.  Squire.  1  Denio,  327,  818 

One  count  in  a  declaration  may,  by  express  refer- 
ence, adopt  an  averment  in  a  preceding  count,with- 
out  repeating  it. 

Freeland  v.  McCullough ,  1  Denio,  414,          842 
The  time  when  a  defendant's  indebtedness  ac- 
crued is  entirely  immaterial,  so  that  it  be  before 
the  suit  commenced. 

Doll/us  v.  Frosch,  1  Denio,  367,  826 

Where  a  party  undertakes  as  surety  for  another 
to  pay  on  request  or  demand,  such  request  or  de- 
mand is  condition  precedent  to  right  of  action  and 
must  be  specially  alleged  and  proved. 

Nelson  v.  Bo*twick,  5  Hill.  37.  45 

Douglass  v.  Rathbone,  5  Hill,  143,  82 

A  declaration  in  a  suit  to  charge  an  individual 

stockholder  with  a  debt  of  the  corporation,  need  not 

allege  any  title  to  recover  from  the  defendant,  his 

liability  is  a  matter  of  law  on  proof  of  judgment 

and  unsatisfied  execution  against  the  corporation. 

Freeland  v.  McCullough,  1  Denio,  414,          842 

An  averment  that  defendant  was  a  stockholder 

when  the  debt  was  contracted  for  which  the  draft 

was  made  is  sufficient,  without  alleging  him  to  be 

such  when  the  draft  was  drawn.    Idem.  842 

In  declaring  under  a  statute  it  is  not  necessary  to 

aver  a  scienter  unless  the  statute  gives  the  remedy 

only  for  a  known  violation. 

Gaffney  v.  CoviU,  6  Hill,  567,  461 

In  action  for  rent  reserved  by  deed,  lessor  should 
declare  specially  upon  the  demise ;  he  cannot  re- 
cover under  general  indebitatus  count  for  use  and 
occupation. 

West  v.  Cartledge,  5  Hill,  488,  2O3 

Lessor  may  recover  under  count  upon  an  insimul 
computdKsent,  though  the  evidence  be  of  an  account- 
ing concerning  rent  secured  by  deed.    Idem.     2O3 
where  two  counts  in  trespass  quare  clausumfregil 
slightly  vary  from  each  other  in  regard  to  descrip- 
tion of  the  locus  in  quo,  defendant  cannot  plead  that 
they  are  the  same  and  answer  them  as  one. 
Seneca  R.  Co.  v.  A.  &  R.  R.  R.  Co.,  5  Hill. 

170,  91 

The  Statutes  R.  S.378,  sec.  5,  requiring  the  specific 
breaches  to  be  assigned  in  action  on  bond,  extends 
to  every  kind  of  condition  excepting  one  of  abso- 
lute payment  of  sum  or  sums  certain  at  a  particu- 
lar time  or  times,  and  bond  for  payment  of  costs  is 
not  within  the  exception. 

Nelson  v.  Bostwick,  5  Hill.  37.  45 

The  omission  to  assign  breaches  is  fatal  even  on 
error  after  verdict.  Idem.  45 

Act  incorporating  city  provided  that  in  suits  for 
penalties  it  should  "be  lawful  to  declare  generaHy 
in  debt,  etc.,  stating  the  section  of  the  Act  or  by-law 
or  ordinance  under  which  penalty  was  claimed," 
held  sufficient  to  refer  to  section  by  numbers  with- 
out setting  forth  its  contents. 

Utica  v.  Richardson,  6  Hill,  300,  366 

In  declaring  against  a  constable  and  bis  sureties 
for  neglecting  to  serve  and  return  a  justice's  ex- 
ecution, plaintiff  must  not  only  aver  the  rendition 
of  the  judgment,  but  must  set  forth  the  facts  show- 
ing that  the  justice  bad  jurisdiction  of  the  person 
and  subject-matter. 

Cornell  v.  Barnes,  7  Hill,  35,  5O2 

A  declaration  for  the  use  of  a  steamboat,  to  be 
paid  for  at  various  rates,  from  $500  to  83,000  per 
month,  according  to  rates  of  fare,  must  state  the 
rate  per  month  claimed ;  an  averment  of  the  total 
sum  claimed  is  insufficient. 

Relyea  v.  Drew,  1  Denio,  561,  894 

In  an  action  for  purchase  money  on  a  sealed  con- 
tract for  the  sale  of  lands  to  be  conveyed  "after  the 
said  party  of  the  second  part  shall  have  pnid"  the 
consideration  named,  no  averment  of  readiness  to 
convey  is  necessary. 

Morris  v.  Sitter,  1  Denio.  59,  719 

In  suit  brought  against  heir  for  debt  of  his  an- 
cestor,  the  declaration  must  allege  the  special  facts 
on  which  defendants  liability  depends ;  and  this 
whether  the  debt  arose  by  specialty  or  simple  con- 
tract. 

Oere  v.  Clarke,  6  Hill.  350  384 
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Where  M.  purchased  goods  of  W.,  agreeing  with 
him  and  J.  to  pay  a  debt  due  J.  from  w.;  held,  that 
J.  could  not  recover  against  M.  under  the  common 
counts,  but  must  declare  specially. 

Mason  v.  Munger,  5  Hill,  613,  247 

The  declaration  upon  an  undertaking  to  answer 

for  the  debt  of  a  third  person  is  good,  though  it  do 

not  allege  that  either  the  promise  or  consideration 

is  in  writing. 

Indiana  v.  Woram,  6  Hill,  33,  273 

A  declaration  upon  a  criminal  recognizance  taken 
before  the  recorder  of  New  York  City,  conditioned 
to  appear  and  answer  at  the  next  Court  of  General 
Sessions,  averred  that  the  accused  was  brought  be- 
fore the  recorder  "and  then  and  there  charged  with 
the  commission  of  grand  larceny,"  etc.,  but  failed 
to  show  that  the  charge  was  upon  oath,  or  that  the 
recorder  decided  upon  it,  or  had  any  reason  to  be- 
lieve it  true ;  held,  insufficient. 

People  v.  Young,  7  Hill,  44,  5O5 

The  declaration  upon  a  criminal  recognizance 
taken  before  one  of  the  special  justices  of  New 
York  City,  stated  that  the  accused  was  "brought  be- 
fore the  special  justice,  and  was  on  oath  in  due  form 
charged  with  the  commission  of  a  burglary,"  but 
failed  to  show  any  other  authority  to  require  bail : 
held,  insufficient,  and  that  such  justice  being  a  mag- 
istrate of  special  and  limited  authority,  the  declara- 
tion must  set  forth  the  facts  showing  his  right  to 
require  bail  in  the  particular  case. 

People  v.  Koeber,  7  Hill,  39,  5O3 

Pleas  in  bar  and  abatement.— In  action  on  bastardy 
bond  conditioned  to  "appear  at  next  court,  etc.,  and 
not  depart  without  leave,  etc.,"  the  sureties  pleaded 
that  the  cause  was  postponed  by  order  of  court 
without  their  consent,  by  which  order  the  principal 
was  suffered  to  depart ;  held,  a  srood  answer. 

People  v.  Greene,  5  Hill,  647,  26O 

Suits  in  Supreme  Court,  though  commenced  by 

capias  are  deemed  to  have  been  commenced  by  bill ; 

and  hence,  a  plea  in  abatement  should  conclude  by 

praying  judgment  of  the  bill  and  not  of  the  writ. 

Harkness  v.  Harkness,  5  Hill,  213,  106 

A  plea  in  abatement,  for  misnomer,  commencinjr 
"And  the  said  Basil  W."  sued  under  the  name  of 
"Baswell  W.  comes  and  says"  is  bad  on  special  de- 
murrer. It  admits  that  he  is  the  person  sued. 

Hyde  v.Watson,  1  Denio,  670,  932 

A  plea  In  abatement  in  assumpsit  for  non-joinder 
of  a  defendant  is  properly  overruled  where  the  con- 
tract was  made  with  one.and  plaintiff  had  no  means 
of  knowing  that  the  other  was  interested. 

Peck  v.  Cowing,  1  Denio,  222,  775 

A  mistake  in  the  name  of  a  corporation  can  be 
pleaded  only  in  abatement.  A  plea  of  nul  tiel  cor- 
poration waives  it. 

Trustees,  etc.,M.  E.  Ch.  v.  Tryon,  I  Denio. 

457,  855 

In  action  on  bond,  plea  in  bar,  that  it  was  given  to 
compound  a  felony,  must  show  the  actual  commis- 
sion of  the  felony,  where  pending  of  criminal  pro- 
ceedings is  not  stated,  and  must  allege  that  plaintiff 
knew  or  had  notice  of  commission  of  the  crime. 
Steuben  Co.  Bk.  v.  Mathewson,  5  Hill, 

249,  119 

A  defense  arising  after  suit  commenced  (e.  g.,  a 

bankrupt  discharge)  should  be  pleaded  in  bar  of  the 

further  maintenance  of  the  action,  and  not  in  bar 

generally. 

Kunzler  v.  Kohaus,  5  Hill,  317,  142 

It  is  a  good  plea  in  bar  to  action  on  bond  that  it 
was  given  to  compound  a  felony. 

Steuben  Co.  Bk.  v.  Mathewson,  5  Hill, 

249,  119 

Proof  of  payment  of  note  after  suit  brought  there- 
on is  inadmissible  under  plea  of  non  assumpsit ;  such 
matter,  if  arising  after  issue  joined,  should  have 
been  pleaded  puis  darrein  continuance ;  if  arising 
before,  should  be  pleaded  in  bar  of  further  mainte- 
nance of  the  suit. 

Boyd  v.  Weeks,  5  Hill,  393.  1 7O 

Plea  of  nil  debit  to  debt  on  judgment  of  domestic 
court  of  record  is  bad ;  nul  tiel  record  is  proper 
plea  if  defendant  mean  to  deny  existence  of  judg- 
ment. 

Sackett  v.  Andross,  5  Hill,  327,  146 

Facts  showing  that  plaintiff  has  mistaken  his  rem- 
edy by  bringing  trespass  instead  of  case  cannot  be 
pleaded  in  bar,  but  only  in  abatement. 

Seneca  R.  Co.  v.  A.  &  R.  R.  R.  Co.,  5  Hill, 

170,  91 

Where  defendant  pleads  in  bar,  and  afterwards  in- 
terposes a  plea  in  abatement  puis  darrein  continu- 
ance, which  is  adjudged  bad  on  demurrer,  plaintiff 
is  entitled  to  judgment  quod  recuperet. 

Harkness  v.  Harkness,  5  Hill,  213,  106 
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To  an  assignment  of  errors,  a  plea  of  in  nulla  est 
erratum  cannot  be  joined  with  a  plea  of  the  Statute 
of  Limitations. 

Hartehorne  v.  King,  1  Denio,  674,  934 

Plea  of  Discharge.— A  plea  of  discharge  in  bank- 
ruptcy must  show  that  plaintiff's  debt  does  not.  be- 
long: to  the  class  which  is  exempted  from  such  dis- 
charge. 

Maples  v.  Burnside,  1  Denio,  332,  814 

Facts  necessary  to  confer  jurisdiction  must  be 
positively  stated  in  pleading  the  authority  of  a  tri- 
bunal of  special  and  limited  jurisdiction. 

Varnum  v.Wheeler,  I  Denio,  331,  813 

A  plea  of  a  discharge  in  bankruptcy  on  voluntary 
application  must  state  expressly  that  the  applicant 
was  "owing  debts"  at  the  time  of  presenting  his  pe- 
tition. Idem.  813 

In  pleading  bankrupt's  discharge,  a  general  aver- 
ment that  court  by  which  it  was  granted  had  juris- 
diction, will  not  answer ;  facts  necessary  to  confer 
judgment  must  be  set  forth :  plea  should  state  in 
particular  what  papers  were  presented  on  which 
discharge  was  granted. 

Sackett  v.  Andross,  5  Hill,  327,  146 

Plea  should  also  show  that  discharge  was  granted 
by  the  court,  and  not  by  the  judge.  Idem.  146 

To  declaration  on  judgment,  defendant  pleaded  a 
bankrupt  discharge,  obtained  on  his  own  voluntary 
application,  but  omitted  to  aver  that  the  debt  was 
probable  under  the  Bankrupt  Act ;  held,  plea  was 
bad.  Idem.  146 

Such  plea  is  also  bad  if  it  omit  to  aver  that  debt 
was  not  created  in  consequence  of  defalcation  of  de- 
fendant as  a  public  officer  or  while  acting  in  a  fidu- 
ciary capacity.  Idem.  146 

In  pleading  discharge  granted  under  the  compul- 
sory provision  of  the  Bankrupt  Act,  averment  that 
defendant  was  declared  a  bankrupt  by  the  court 
granting  the  discharge  is  insufficient ;  it  should  be 
that  he  was  a  bankrupt,  setting  forth  enough  pro- 
ceedings to  show  jurisdiction. 

Stephens  v.  Ely,  6  Hill,  607.  475 

Plea  of  Statute  of  Limitations.— Plea  of  the  Stat- 
ute of  Limitations  by  an  executor  need  not  notice 
the  eighteen  months  which  is  added  to  the  period  of 
limitations  by  death. 

Benjamin  v.  DeQroot,  1  Denio,  151,  751 

In  replication  to  a  plea  of  the  Statute  of  Limita- 
tions by  an  executor,  it  is  sufficient  to  aver  that  on  a 
day  named  and  not  before,  letters  were  granted,etc., 
without  averring  that  no  other  or  prior  letters  had 
been  granted.  Idem.  751 

Plea  that  defendant  did  not  promise  within  six 
years  next  before  exhibiting  the  bill.is  bad.it  should 
be,  before  commencement  of  suit. 

Swift  v.Vaughn,  6  Hill,  488,  433 

Replicattiin.— Replication  of  a  new  promise  by  an 
executrix  upon  plea  of  Statute  of  Limitations  is  a 
departure. 

Benjamin  v.  Oroot,  1  Denio,  151,  751 

A  replication  of  fraud  in  obtaining  a  bankrupt 
discharge  which  is  relied  upon  in  an  answer,  must 
fairly  apprise  the  defendant  of  the  proof  which  he 
may  expect  to  meet  on  the  trial. 

Brereton  v.  Hull.  1  Denio,  75,  734 

An  allegation  that  he  made  payments  or  agree- 
ments, conveyances  or  transfers  in  contemplation 
of  bankruptcy  is  too  general.  The  particulars  as  to 
persons,  property,  etc..  should  be  given  or  the  fail- 
ure to  do  so  explained.  So  an  allegation  of  conceal- 
ment should  state  how  and  in  what  manner. 

Idem.  724 

General  issue.— Where  summons  was  against  L. 
and  V.,  but  was  not  served  upon  V.  and  the  declara- 
tion was  against  L.  alone,  who  pleaded  the  general 
issue ;  held,  that  the  plea  amounted  to  a  waiver  of 
the  irregularity. 

Leggett  v.  Raymond,  6  Hill,  839.  486 

Demurrer.— Upon  demurrer  judgment  goes  against 
the  party  committing  the  first  fault  as  to  matters  of 
substance. 

Lipe  v.  Becker.  1  Denio,  568.  807 

In  debt  on  a  bond,  a  plea  uniting  mm  ett  fact um 
and  nil  debet  is  demurrable. 

Muzzy  v.  Shattuck,  1  Denio,  233,  779 

Where  demurrer  is  put  in  to  several  counts,  if  one 

of  them  is  sufficient,  plaintiff  must  have  judgment. 

Freeland  v.  McCullough,  1  Denio,  414,          848 

Where  purchaser  at  sheriff's  s-ile,  with  knowledge 
that  premises  were  covered  with  prior  usurious 
mortgage, filed  a  bill  In  equity  to  sot  aside  such  rnort- 
jrage,  to  which  mortgagee  demurred  on  ground  that 
it  contained  no  allegation  of  payment  or  offer  to 
pay  the  sum  actually  loaned;  held,  demurrer  well 
taken,  and  bill  dismissed. 

Port  v.  Bank  of  Utica,  7  Hill,  391,  686 
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Putting  in  a  plea,  abandons  a  demurrer :  so  does 
proceeding  to  trial  after  demurrer  to  a  replication 
has  been  overruled. 

Peck  v.  Cowing,  4  Denio,  222,  775 

Demurrer  to  count  in  replevin  insisting  that  arti- 
cles were  not  sufficiently  described,  wnere  some 
were  well  described,  cannot  be  sustained. 

Root  v.  Woodruff,  6  Hill.  418,  4O8 

Where  declaration  discloses  that  there  is  another 
person  who  ought  to  be  joined  as  defendant  if  still 
living, but  does  not  show  whether  he  is  alive  or  dead, 
the  non-joinder  may  be  taken  advantage  of  by  spe- 
cial demurrer,  but  cannot  be  taken  advantage  of  by 
general  demurrer  or  by  motion  in  arrest. 

Burgess  v.  Abbott,  6  Hill,  135,  3O9 

Rule  applies  as  well  to  cases  where  declaration  is 
upon  a  judgment,  recognizance  or  other  matter  of 
record,  as  where  it  is  upon  a  contract. 

Idem.  3O9 

The  objection  that  a  plea  containing  matter  in 
abatement  merely,  commences  and  concludes  in 
bar,  may  be  taken  advantage  of  by  general  demur- 
rer ;  and  on  such  state  of  pleadings,  the  judgment  is 
final. 

Seneca  R.  Co.  v.  A.  <fc  R.  R.  R.  Co.,  5  Hill, 
170,  91 

In  answer  to  declaration  containing  common 
counts  including  an  insimul  computassent,  defend- 
ant pleaded  an  account  and  balance  found  in  his  fa- 
vor and  a  credit  at  plaintiff's  request  of  sums 
claimed  in  the  declaration,  and  a  promise  by  plaint- 
iff to  pay  the  balance ;  held,  such  plea  bad  on  gen- 
eral demurrer. 

Bump  r.  Phcenix,  6  Hill,  308,  369 

The  non-joinder  of  a  private  corporation  as  a  de- 
fendant cannot  be  taken  advantage  of  by  demurrer, 
unless  it  affirmatively  appear  by  the  declaration 
that  the  corporation  is  still  in  existence. 

Indiana  v.  Woram.  6  Hill,  33,  273 

Justification.— Where  in  plea  of  justification  un- 
der an  attachment,  it  is  necessary  to  set  forth  juris- 
diction, the  facts  upon  which  it  depends  must  be  set 
forth;  general  averment  of  compliance  with  re- 
quirements of  statute  is  insufficient. 

Fan  Etten  v.  Hurst,  6  Hill,  311,  37O 

Officer  must  show  jurisdiction  where  attachment 
is  used  for  purpose  of  avoiding  a  sale  by  the  debtor 
as  being  fraudulent  as  to  creditors.  Idem.  37O 

Plea  of  justification  under  attachment  issued  un- 
der 33d  section  of  Non-Imprisonment  Act  should 
show  that  defendant  was  a  non-resident  of  the 
county  and  that  plaintiff  was  his  creditor ;  averment 
that  attachment  was  issued  on  affidavits  of  the  facts 
is  insufficient.  Idem.  370 

A  party  justifying  under  the  authority  of  an  in- 
ferior tribunal  must  aver  the  actual  existence  of 
the  jurisdictional  facts. 

WUson  v.  Mayor.etc.,of  N.Y.,1  Denio,  595,    9O6 

Notice. — Defense  by  way  of  recoupment  of  dam- 
ages is  inadmissible,  unless  the  party  has  given  no- 
tice of  it  with  his  plea. 

Mayor  of  Albany  v.  Trowbrldge,  5  Hill,  71,    56 
Barber  v.  Rose,  5  Hill,  76,  58 

Replevin.— In  replevin  in  thecepft  the  declaration 
should  allege  a  wrongful  taking,  butan  omission  of 
this  sort  is  not  proper  ground  for  excepting  at  the 
trial  and  is  cured  by  the  verdict. 

Reynolds  t>.  Ixmnaburj/,  6  Hill,  534,  449 

An  avowry  in  replevin  that  goods  were  taken  by 
way  of  distress  for  rent,  need  not  expressly  show 
that  distress  was  made  by  an  officer.nor  that  proper 
affidavit  was  annexed  to  the  warrant. 

Webber  v.  Sherman,  6  Hill.  20,  868 

Under  2  R.  S.,  529,  sec.  41,  an  avowry  that  goods 
were  taken  by  way  of  distress  for  rent,  need  not  set 
forth  landlord's  title  in  detail.nor  name  any  person 
certain  as  tenant,  but  it  must  show  all  essential 
facts  giving  the  right  to  distrain  as  that  the  tenancy 
was  under  defendant;  plaintiff's  pleading  over  or 
setting  out  of  distress  warrant  and  affidavit  will  not 
cure  defect  of  this  sort. 

HU1  v.  Stocking.  6  Hill.  277.  358 

A  description  sufficient  to  identify  the  property 
for  purposes  of  delivery  by  sheriff  is  sufficient.  De- 
scription of  articles  by  name  and  quantity,  adding 
that  they  were  the  same  property  which  constituted 
the  furniture  of  a  certain  house ;  held,  sufficient. 

Boot  «'.  Woodruff,  6  Hill.  418.  4O8 

Plea  must  answer  the  whole  declaration  or  count, 
though  It  is  soverahle  in  1U  nature.  Idem.  4O8 

A  declaration  In  replevin  for  taking  and  detaining 
goods  must  show  that  the  plaintiff  has  either  a  gen- 
eral or  a  special  property  In  them  ;  and  an  allegation 
that  he  to  entitled  to  the  possession  la  not  sufficient. 
Pattern  r.  Adam*.  .  Hill.  128,  535 

In  replevin,  the  affidavit  and  bond  required  by  2 
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R.  S.,  523.  sec.  7,  are  essential  to  the  sheriff's  right  of 
executing:  the  writ,  and  pJea  in  replevin  to  avowry 
that  goods  were  taken  as  a  distress,  claiming  them 
under  prior  writ  of  replevin,  must  show  that  affida- 
vit and  bond  were  delivered  to  sheriff. 

Milliken  v.  Seine,  6  Hill,  623.  48O 

Summary  Proceedings.  —  Preliminary  affidavit  in 
summary  proceedings  to  recover  possession  of  land, 
stated  that  lessor  died  leaving  8.,  his  widow,  "  who 
thereby  became  legally  entitled,"  etc.,  without  set- 
ting forth  facts  explaining  how  she  became  so  en- 
titled to  rents  and  possession,  is  insufficient,  though 
it  states  that  tenant  admitted  her  right  by  paying 
rent  to  her,  etc. 

HOI  v.  Stocking,  6  Hill,  314, 

The  summons  should  be  directed  to  the  occupant 
by  name,  and  the  affidavit  should  show  his  relation 
to  the  claimant.  Idem.  371 

Slander  and  libel— To  a  libelous  charge  that  plaint- 
iff would  not  like  to  sue  where  he  is  known,  it  is  a 
good  plea  that  his  areneral  reputation  there  is  bad. 

Cooper  v.  Oreeley,  1  Denio,  347,  819 

PLEDGE. 

Pledger's  interest  cannot  be  sold  on  execution, 
unless  the  goods  be  present  and  within  the  view  of 
those  attending  the  sale. 

Bakewell  v.  Ellsworth,  6  Hill,  484,  431 

Where  pledger's  interest  is  levied  on,  sheriff  may 

take  actual  possession  of  goods  and  hold  them  until 

he  sells ;  after  sale,  however,  pledgee  is  entitled  to 

possession  of  goods  until  purchaser  redeems  them. 

Idem.  431 

Where  stock  is  pledged  as  collateral  security  for 
payment  of  note,  payee  has  no  right  to  sell  before 
maturity,  and  evidence  of  a  different  custom  is  in- 
admissible. 

Dykers  v.  Allen,  7  Hill,  497,  663 

POWERS. 

A  power  of  attorney  to  conduct  commercial  busi- 
ness generally,  and  to  sign  the  principal's  name 
when  requisite  or  expedient,  is  sufficient  as  to  third 
persons  to  authorize  drawing  bills  of  exchange,  al- 
though there  are  no  funds  in  the  hands  of  the 
drawee. 

Dollfus  v.  Frosch,  1  Denio,  367,  826 

Where  a  will  conferred  upon  executor  naked 
power  to  sell  lands,  held,  that  a  deed  given  in  good 
faith  to  one  having  equitable  title  at  time  of  testa- 
tor's death  by  virtue  of  a  contract  of  sale,  was  a  va- 
lid execution  of  such  power. 

MeComb  v.  Waldron,  7  Hill,  335,  6O7 

PRESUMPTIONS. 

See  EVIDENCE,  TRIAL. 

PRINCIPAL  AND  AGENT. 

Agent  having  money  in  his  hands  belonging  to 
principal,  who  is  directed  to  remit  by  bill  of  ex- 
change, should  purchase  the  bill  with  such  money, 
and  not  by  using  his  own  credit. 

Hays  v.  Stone,  7  Hill,  128,  535 

The  "  call "  from  a  Presbyterian  congregation  to 
a  minister,  drawn  in  the  words  prescribed  in  the 
forms  and  discipline  of  that  Church, signed  by  three 
elders  and  a  trustee,  does  not  bind  them  to  pay  the 
minister's  salary,  but  is  considered  as  the  act  of  the 
congregation. 

Paddock  v.  Brown.  6  Hill,  530,  447 

It  is  the  duty  of  a  mere  collecting  agent  who  re- 
ceives money  on  account  of  his  principal,  to  pay  it 
over  within  a  reasonable  time ;  and  if  it  be  not  so 
paid,  principal  may  maintain  action  without  previ- 
ous demand. 

LiUie  v.  Hoyt,  5  Hill ,  395,  171 

An  agent  authorized  to  sell  an  article  is  presumed 

to  possess  the  power  of  warranting  its  quality  and 

condition,   unless  the  contrary  appear;  and  this 

whether  the  agency  be  general  or  special. 

Nelson  v.  Cowing,  6  Hill,  336.  379 

Where  goods  are  intrusted  to  a  servant  by  his  mas- 
ter, a  demand  by  a  stranger  and  a  refusal  is  not  suf- 
ficient evidence  of  conversion  to  charge  master, 
unless  servant  refused  under  direction  from  master. 

Mount  v.  Derick,b  Hill.  455,  192 

Where  servant  refuses  because  he  has  no  author- 
ity to  deliver,  and  his  master  approves  his  conduct 
for  that  reason,  such  approval  will  not  render  the 
latter  chargeable  with  a  conversion.  Idem.  192 
A  person  signing  a  note  as  agent  without  proper 
authority,  is  personally  liable  upon  it. 

Palmer  v.  Stephens,  1  Denio,  471,  863 
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PRINCIPAL  AND  SURETY. 

See  BILLS,  NOTES  AND  CHECKS. 

The  liability  of  surety  in  appeal  bond  is  not  affect- 
ed by  discharge  of  appellant  under  the  Bankrupt 
Act,  subsequent  to  recovery  against  him  on  ap- 
peal. 

Hall  v.  Fowler,  6  Hill.  630.  483 

A  covenanted  to  become  surety  for  the  faithful 
performance  of  B's  covenant  to  pay  rent ;  held,  A's 
covenant  was  valid,  though  that  of  B  was  void  for 
coverture. 

Kimltall  v.  Newell,  1  Hill,  116.  631 

Where  time  is  given  to  principal  debtor,  without 
consent  of  surety,  though  but  for  a  day,  he  is  dis- 
charged. 

Bangs  v.  Strong,  7  Hill,  250,  578 

Where  debtor's  obligation  is  to  pay  money,  and 
creditor  binds  himself  without  consent  of  surety  to 
receive  land,  surety  is  discharged.  Idem.  57» 

PROMISE  OF  MARRIAGE. 

Where  declaration  alleged  an  unconditional  prom- 
ise of  marriage,  and  the  evidence  was  that  defend- 
ant promised  plaintiff  to  marry  her  if  he  ever  mar- 
ried :  and  that  he  afterwards  married  another ;  held 
insufficient  to  uphold  verdict  for  plaintiff. 

Conrad  v.  Williams,  6  Hill,  444,  418 


QUESTIONS  OF   LAW  AND    FACT. 

The  question  where  an  assignment  is  void  on  the- 
ground  of  its  having  been  made  to  defraud  credit- 
ors, is  for  the  jury,  but  where  it  shows  on  its  face 
that  it  was  made  in  trust  for  benefit  of  assignor  in 
whole  or  in  part,  court  is  bound  to  pronounce  it 
void. 

Goodrich  v.  Downs,  6  Hill,  438,  415- 

Whether  the  truth  of  words  In  libel  is  such  as  the 
innuendo  alleges,  is  a  question  of  fact  for  the 
jury. 

Cooper  v.  Oreeley,  1  Denio.  347,  810- 

The  question  of  repairs  to  a  house  being  an  "in- 
crease of  risk  "  within  meaning  of  provision  of  pol- 
icy avoiding  it  in  such  case,  is  for  the  jury,  not  for 
the  court. 

Grant  v.  Howard  Ins.  Co.,  5  Hill,  10,          35 

Whether  an  article  is  "  necessary  "  to  a  defendant 
under  the  Statute  of  Exemption  from  Execution,  is- 
a  question  of  fact  for  the  jury. 

Willson  v.  Ellis,  I  Denio,  462,  85» 

Whether  a  name  is  signed  to  a  note  as  agent,  wit- 
ness, or  maker,  individual  or  partnership,  or  for  any 
other  lawful  purpose,  is  a  question  of  fact  for  the 
jury. 

Palmer  v.  Stephens,  1  Denio,  471.  863 

The  question  whether  a  witness  Is  competent, 
though  depending  upon  conflicting  testimony,  is  for 
the  court  to  decide,  not  the  jury. 

Reynolds  v.  Lour.sbury,  6  Hill,  534,  449- 

In  action  for  price  of  goods  sold,  plaintiff  was  non- 
suited ;  it  appearing  he  delivered  to  carrier  260  bar- 
rels under  color  of  compliance  with  order  for  250 
barrels ;  held  error,  as  it  should  have  been  submitted 
to  jury  whether  plaintiff  intended  to  charge  the 
defendant  with  the  excess. 

Downer  v.  Thompson,  6  Hill,  208,  33* 


QUO  WARRANTO. 

Where  an  office  of  a  municipal  corporation  is  al- 
ready filled  by  one  who  is  in  by  color  of  right,  a 
mandamus  is  never  issued  to  substitute  another ;  the 
latter's  remedy  is  by  information  in  nature  of  quo 
warranto. 

People  v.  Stevens,  5  Hill,  616.  249 

A  plea  in  quo  warranto  that  defendant  holds  over 
under  Act  of  Feb.  15,  1826,  because  no  successor  is 
chosen,  is  bad,  unless  it  shows  clearly  that  no  person 
has  been  chosen  at  any  time. 

People  v.  Phillips,  1  Denio,  388.  83  a 

In  quo  warranto  the  court  may  decide  upon  the 
right  of  therelatoror  not,  "as  justice  shall  require." 
Where  the  facts  are  obscurely  stated,  the  question 
may  be  left  to  be  settled  by  a  direct  proceeding. 

Idem.  833 

Quaere,  whether  the  title  of  the  relator  in  quo  war- 
ranto who  received  a  majority  of  the  legal  votes 
cast  can  be  avoided  because  legal  votes  for  his  op- 
ponent were  rejected  sufficient  to  have  changed  the 
result.  Idem.  833 
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RAILROADS. 

Where  railroad  Is  built  across  a  turnpike  road 
without  making  or  tendering  compensation  there- 
for ;  held,  liable  in  damages  to  the  turnpike  com- 
pany, though  railroad's  charter  declares  it  lawful  to 
lay  its  road  across  highway  when  necessary. 
Seneca  R.  Co.  v.  Auburn  &  R.  R.  R.  Co., 
5  Hill,  170,  91 

REARGUMENT. 

Supreme  Court  may,  after  granting  new  trial,  or- 
der a  reargument  on  an  ex  parte  application,  and 
reverse  its  former  decision. 

Slocum  v.  Fairchild,  7  Hill,  292.  593 

RECEIPT. 

A  receipt  in  full  of  all  demands  to  date  given  by 
one  as  part  consideration  for  the  release  of  a  claim 
against  himself,  bars  all  rights  of  action  previously 
accrued. 

Vedder  v.  Vedder,  1  Denio.  257,  788 

RECOGNIZANCE. 

Where  a  recognizance  called  for  appearance  in 
September,  a  declaration  averring  that  it  was  "res- 
pited and  continued"  to  a  succeeding  term,  when 
defendant  did  not  appear  does  not  sufficiently  al- 
lege a  breach. 

People  v.  Hamer,  1  Denio.  464,  856 

It  is  no  defense  to  action  of  debt  on  a  criminal  re- 
cognizance that  subsequently  to  the  forfeiture 
thereof  defendant  executed  another  recognizance, 
the  conditions  of  which  he  fully  kept  and  per- 
formed. 

People  v.  Anable,  7  Hill,  33,  5O1 

Sureties  on  recognizance  taken  by  magistrate  on 
convicting  as  a  disorderly  person,  one  who  abandons 
or  neglects  to  provide  for  his  wife,  etc.,  may  defeat 
recovery  thereon  by  proving  that  such  woman  was 
not  their  principal's  wife. 

Duffy  v.  People,  6  Hill.  75.  288 

A  recognizance  for  appearance  of  witness  to  tes- 
tify on  an  indictment  in  a  Court  of  General  Ses- 
sions, must  contain  an  acknowledgment  of  in- 
debtedness to  the  people  and  mention  the  offense 
charged,  or  no  action  can  be  maintained  on  it. 

People  v.  Rundle,  6  Hill,  506,  439 

A  criminal  recognizance  should,  except  for  good 
cause  shown,  be  prosecuted  in  the  C.  P.  of  the 
county.  Residence  of  one  of  the  defendants  out  of 
the  county  is  good  cause. 

People  v.  Blackman,  1  Denio,  632,  920 

RECORDING  ACTS. 

Notice  to  husband,  at  time  of  receiving  a  convey- 
ance to  himself  and  wife,  of  a  prior  unregistered 
mortgage,  will  not  operate  as  notice  to  wife  so  as  to 
gi ve  mortgage  a  preference  as  to  her  title ;  especial- 
ly where  she  pays  consideration  out  of  the  separate 
estate. 

SponabU  v.  Snyder,  1  Hill,  427,  639 

RECOUPMENT. 

Fraud  on  part  of  vendor,  though  contract  is  fully 
executed,  may  be  availed  of  by  way  of  recoupment, 
and  this  as  well  In  action  upon  sealed  as  upon  an  un- 
sealed instrument. 

Van  Epp»  v.  Harrison.  6  Hill.  63,  54 

Since  R.  8.  of  1830,  the  defense  of  fraud  may  be 
availed  of  by  way  of  recoupment  in  action  on  sealed 
instrument.  Idem.  54 

One  who  has  received  benefit  under  a  contract  and 
is  not  in  a  condition  to  restore  what  he  has  re- 
ceived, cannot  avoid  it  on  the  ground  of  fraud,  but 
must  seek  his  redress  by  action  on  the  case,  or  if 
sued  upon  the  contract  he  may  recoup. 

Hooan  v.  Weyer,  5  Hill,  389,  169 

In  action  on  bond  for  purchase  price  of  lands, 
bought  for  purpose  of  laying  out  into  building  lots, 
false  representations  of  vendor  that  the  surface  was 
even,  requiring  no  grading,  when  he  knew  the  fact 
to  be  otherwise  and  vendee  did  not,  held  admissible 
by  way  of  recoupment. 

Van  Epps  in  Harrison,  5  Hill.  63,  54 

So,  also,  with  rcprraentatlon  that  lands  cost  vendee 
$82.000,  whereas,  in  fact,  they  cost  only  $1,600. 

Idem.  54 

REDEMPTION. 

Lands  sold  under  execution  may  be  redeemed  at 
any  hour  before  the  close  of  the  last  day  allowed  ; 
business  hours  not  being  regarded. 

Ex  parte  Bank  of  Monroe,  1  Hill,  177,       56» 
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Under  Act  of  1820,  relating  to  redemption  of  lands 
sold  on  execution,  a  creditor  whose  judgment  was  a 
lien  on  part  of  premises  sold,  acquired  no  right  to 
redeem  the  whole,  and  the  provision  of  R.  S.  giving 
this  right  applies  only  to  sales  made  after  January 
1,  1830. 

Huntington  v.  Forkson,  6  Hill,  149,  314 

Where  creditor  redeems  by   virtue  of  a  Junior 
judgment,  he  cannot  recall  the  money  paid  thereon, 
though  he  has  also  a  judgment  older  than  the  one 
under  which  the  sale  took  place,  and  premises  are 
not  worth  more  than  sum  bid  by  purchaser. 
Am.  Ex.  Bk.  v.  Morris  C.  &  B.  Co.,  6  Hill, 
362,  389 

A  judgment  creditor,  to  redeem  land  sold  under  a 
prior  judgment  must  fully  comply  with  the  statute. 
A  mistake  in  paying  too  small  a  sum  to  the  sheriff 
is  fatal. 

Ex  parte  Raymond,  1  Denio,  272,  792 

Where  lands  sold  on  execution  and  bid  in  by  third 
person  for  less  than  the  amount  of  the  judgment 
were  subseq  uently  redeemed  by  debtor :  held,  that 
they  might  be  resold  on  same  execution  for  balance 
remaining  due,  though  return  day  had  passed  before 
redemption  took  place. 

Wood  r.  Coftrfn,  5  Hill.  228,  118 

Such  resale  is  properly  made  by  same  sheriff 
though  he  has  passed  out  of  office  prior  thereto. 

Idem.  112 

A  judgment  creditor  is  not  obliged  to  answer  a 
junior  creditor  who  asks  the  amount  necessary  to 
redeem. 

Ex  parte  Raymond,  1  Denio,  272,  792 

The  assignee  of  a  sheriff's  certificate  of  sale  on  exe- 
cution, being  also  a  judgment  creditor,  may  claim 
from  a  junior  creditor  the  amount  due  him  in  both 
capacities,  by  furnishing  the  proof  needed  to  redeem 
without  paying  over  any  money.  He  Is  entitled  to 
a  deed  as  a  redeeming  creditor  without  recording 
his  assignment. 

People  v.  Muzzy,  1  Denio,  239,  781 

Query  whether  an  assignee  of  a  sheriff's  certificate 
of  sale  can  become  entitled  to  a  deed  by  recording 
bis  assignment  more  than  fifteen  months  after  the 
sale.  Idem.  781 

Tender  by  a  redeeming  judgment  creditor  to  the 
cashier  of  a  bank,  who  accepted  and  gave  receipt ; 
held,  sufficient  to  pass  title  of  bank  though  affidavit 
of  amount  due  was  invalid. 

Bank  of  Vergennes  v.  Warren,  7  Hill,  91,  522 

Held,  that  the  authority  of  the  cashier  must  be 
presumed  until  the  contrary  appear.  Idem.  622 

After  sale  on  execution  has  become  perfected  at 
the  expiration  of  fifteen  months,  all  junior  liens  are 
extinguished  and  give  no  right  to  redeem  on  a  sub- 
sequent sale  by  a  junior  creditor. 

Ex  parte  Elwood,  1  Denio,  633,  92O 

A  creditor  cannot  redeem  lands  sold  at  the  same 
time  under  several  Judgments  by  depositing  with 
the  sheriff  merely  the  amount  of  one  of  the  judg- 
ments with  interest,  though  the  other  judgments 
are  younger  than  his  own ;  but  must  deposit  the 
whole  sum  paid  on  the  sale. 

Sttlman  v.  Wing,  7  Hill,  159,  546 

Nor  is  he  entitled  to  have  any  part  of  the  sum  de- 
posited applied  upon  his  own  judgment.  Idem.  546 

The  purchaser,  or  other  person  whose  rights  are 
sought  to  be  acquired  by  redeeming  judgment 
creditor,  may  waive  the  affidavit  of  amount  due. 

Bank  of  Vergennes  \\  Warren,  7  Hill,  91.    522 

No  right  of  redemption  exists  upon  an  unexpired 
term  of  lease  of  less  than  five  years  sold  under  exe- 
cution, though  such  lease  was  originally  given  for 
twenty-one  years  and  contained  a  covenant  for  re- 
newal. 

Ex  parte  Wilton.  7  Hill.  150,  543 

The  affidavit  of  an  agent  or  a  witness  who  was  not 
a  subscribing  witness,  is  insufficient  to  verify  the 
assignment  of  a  judgment  under  which  one-  claims 
to  redeem  lands  sold  under  a  prior  judgment. 

Ex  parte  Aldrich.  1  Denfo.  662,  93O 

Affidavit  of  amount  due  made  by  agent  in  re- 
deeming lands  sold  under  execution, must  show  that 
he  has  means  of  knowledge,  and  state  amount  posi- 
tively :  not  according  to  belief  merely. 

Er  parte  Bank  nf  Monroe-,  7  Hill.  177.  65» 

The  affidavit  should  expressly  state  that  deponent 
is  agent  for  creditor.  Idem.  65* 

The  absolute  assignment  of  a  judgment,  although 
fora  consideration  chletiy  contingent,  gives  a  right 
to  redoc-m  land  sold  under  a  prior  judgment. 

Ex  parte  Raymond,  I  Denio.  272,  79» 

REFERENCE. 

Court  will  order  a  special  report  of  referee*  to  be 
sent  back,  if  circumstances  of  the  case  appear  to 
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require  It,  with  instructions  to  state  the  reasons  or 
grounds  on  which  any  particular  claim  of  either 
party  was  allowed  or  disallowed. 

Stafford  v.  Bacon,  6  Hill,  264,  353 

Notice  of  motion  to  refer  cause  should  contain 
names  of  three  referees,  and  if  only  one  be  named, 
will  be  denied. 

Gott  v.  Owen,  1  Hill.  155,  844 

Though  referees  impose  costs  as  a  condition  of 
granting  an  adjournment  to  a  party.and  he  refuse  to 
pay,  the  court  will  not  award  a  precept  against  him 
nor  compel  payment  on  motion  ;  remedy  of  party 
is  to  proceed  at  once  to  a  hearing. 

Butter  v.  Bates,  5  Hill,  375,  164 

Where  circuit  Judge  has  ordered  a  reference  this 

court  may  review  his  decision  and  revoke  his  order. 

Van  Rensselaer  v.  Jewett,  6  Hill,  373,          392 

Though  referees  appointed  in  a  cause  have  lost  all 

power  over  it,  by  granting  improper  adjournments 

or  otherwise,  plaintiff  cannot  proceed  to  trial  at  the 

circuit  without  first  obtaining  leave  of  the  court. 

Jackson  v.  Ives.  6  Hill,  260,  358 

A  cause  is  not  referable  unless  the  trial  of  it  will 
require  the  examination  of  a  long  account  in  the  or- 
dinary acceptation  of  the  term,  though  many  items 
of  damage  be  involved. 

Fan  Rensselaer  v.  Jewett,  6  Hill.  373.  392 

Where  action  was  covenant  on  lease  reserving  an- 
nual rent  payable  in  grain,  fowls,  etc.,  and  defense 
was  a  simple  denial  of  defendant's  liability ;  held, 
not  referable.  Idem. 

RELEASE. 

Where  nominal  plaintiff  gives  release  as  against 
real  plaintiff's  interest,  court  will  not  interfere  sum- 
marily by  ordering  release  to  be  given  up  and  can- 
celed, unless  the  case  is  such  that  the  matter  <;;ui  n  yt 
be  tried  in  the  usual  course  of  litigation. 

Timan  v.  Leland,  6  Hill,  237,  344 

RELIGIOUS  CORPORATIONS. 

The  statutory  qualifications  of  voters  at  elections 
of  trustees  of  religious  corporations  cannot  be 
abridged  or  extended  by  any  act  of  the  trustees  or 
the  corporations. 

People  v.  Phillips,  1  Denio,  388,  833 

REMEDIES. 

Property  wrongfully  converted  by  being  annexed 
to  and  made  part  of  real  estate  and  sold  to  third  per- 
son, cannot  be  reclaimed  from  purchaser,  but  rem- 
edy is  by  action  against  wrong-doer. 

Fryattv.  Sullivan  Co.,  7  Hill,  529,  674 

Remedy  where  an  incorporeal  right  has  been  in- 
terfered with,  whether  case  or  trespass,  see, 
Seneca  R.   Co.  v.  A.  &  R.  R.  R.  Co.,  5 
Hill.  170.  91 

REMOVAL  OF  CAUSES. 

An  action  in  the  Supreme  Court,  if  removed  to 
the  United  States  Circuit  Court,  may  be  to  either 
circuit  within  the  limits  of  the  States. 

Suydam  v.  Smith,  1  Denio,  263.  79O 

Special  bail  is  not  required  in  a  state  court  to  se- 
cure the  removal  of  a  bailable  action  to  the  United 
States  Circuit  Court.  Idem.  79O 

Where  one  only  of  three  defendants  is  arrested, 
all  must  enter  an  appearance  before  removal  can  be 
had  to  the  United  States  Circuit  Court.  Idem.  79O 

To  remove  a  cause  from  the  C.  P.  after  issue  of 
fact  joined,  certiorari  must  be  filed  before  the  first 
term  at  which  it  could  be  noticed  for  trial,  else  it 
can  only  be  done  on  payment  of  costs. 

McKinneu  v.  Stoddard,  1  Denio.  270,  79» 

Where  the  statute  denies  more  than  two  trials, 
after  those  have  been  had  in  the  C.  P.,  another  can- 
not be  had  by  removal  to  the  Supreme  Court. 

Brown  v.  Grim,  1  Denio,  665,  931 

REPLEVIN. 

Replevin  in  the  detinet  as  well  as  the  cepit  will 
lie  for  a  wrongful  taking  of  goods  without  pre- 
viously demanding  them:  when  brought  against 
one  to  whom  the  wrongful  taker  had  delivered 
goods;  held,  the  onus  was  on  him  of  proving  that 
he  received  them  bona  flde  and  a  receipt  given  by 
him  at  the  time  is  not  perse  evidence  of  the  purpose 
for  which  they  were  delivered. 

Pierce  v.  Van  Duke,  6  Hill,  613,  477 

In  replevin  in  the  detinet  no  demand  of  the  prop- 
erty before  suit  brought  is  necessary,  where  the  tak- 
ing was  unlawful. 

SMttman  v.  Squire,  I  Deuio.  327,  812 
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Where  goods  are  taken  by  sheriff  under  fl.  fa.  and 
are  retaken  from  him  under  replevin  in  favor  of  a 
third  person  and  delivered  to  such  person,  who  dies 
during  pendency  of  suit :  held,  that  the  right  of 
possession  of  plaintiff  in  replevin  was  only  tempo- 
rary and  expired  when  suit  abated,  and  a  retaking 
by  the  sheriff  was  lawful. 

Burkle  v.  Luce,  6  Hill,  558,  457 

A  replevin  bond  duly  executed  by  the  coroner 

may  be  assigned  by  him  pursuant  to  2  R.  S.,  533,  sec. 

64,  and  assignee  may  sue  thereon  in  his  own  name. 

Acker  v.  Finn,  5  Hill,  293,  134 

In  order  to  entitle  defendant  in  replevin  to  judg- 
ment for  a  return,  or  for  the  value  of  the  property 
under  plea  of  non  detinet,  he  must  succeed  upon 
both  branches  of  the  issue ;  he  is  not  entitled  to 
such  Judgment  on  sole  ground  that  property  should 
have  been  demanded  before  suit. 

Pierce  v.Van  Dyke,  6  Hill,  613,  477 

In  replevin,  a  verdict  in  favor  of  defendant,  both 
on  plea  of  non  cepit  and  avowry  for  rent  is  fatally 
defective. 

HiU  v.  Stocking,  6  Hill,  277,  358 

Under  statute  relating  to  actions  of  replevin  in 
N.  Y.  City  and  County  (Sess.  L.  of  1839,  p.  316),  if 
sureties  in  replevin  bond  fail  to  justify  as  required, 
defendant  is  entitled  to  judgment  of  discontinuance 
without  excepting  to  them. 

Weed  v.  Hinton,  7  Hill,  157,  545 

Where  upon  nonsuit  in  replevin,  the  defendant 
elects  to  take  Judgment  for  the  value  of  the  proper- 
ty, a  writ  of  inquiry  is  the  proper  mode  of  assess- 
ment. 

Murphy  v.  Jenkins,  1  Denio,  609,  932 


SCHOOL  DISTRICT. 

See  COMMON  SCHOOLS. 

Resolution  of  school  district  meeting  authorizing 
the  levy  of  a  tax  m  ust  specify  some  definite  amount, 
and  not  leave  it  to  be  determined  by  trustees  in 
their  discretion. 

Trumbull  v.White,  5  Hill,  43,  48 

Where  one  resolution  authorized  a  certain  sum  to 
be  raised  by  tax,  and  another  authorized  trustees  to 
sell  old  school-house  and  appropriate  the  avails  to 
erection  of  new  building  and  to  raise  the  balance  by 
tax ;  held,  regular  and  valid.  Idem.  48 

In  case  of  a  vacancy  in  the  office  of  trustee,  a  dis- 
trict can  fill  it  immediately. 

Randatt  v.  Smith,  1  Denio,  214,  772 

A  vote  to  lay  a  district  tax  for  a  school-house, 
which  is  not  assessed  within  one  month  from  that 
time,  becomes  inoperative,  and  no  rescission  is  nec- 
essary before  again  voting  the  tax.  Idem.  772 

Trustees  of  a  school  district  acting  in  good  faith 
are  not  liable  as  trespassers  for  placing  on  the  tax- 
list,  without  notice,  names  not  on  the  town  assess- 
ment roll.  Idem.  772 

Where  time  and  place  for  annual  school  district 
meeting  was  duly  fixed  at  the  preceding  annual 
meeting,  such  meeting  is  valid,  although  clerk  has 
omitted  to  give  notice  of  It,  providing  he  acted  in 
good  faith. 

Marchant  v.  Langworthy,  6  Hill,  646,          488 

The  statute  (1  R.  S.,  480,  sec.  74)  requiring  notice  is 
directory  merely.  Idem.  488 

SCIRE  FACIAS. 

On  scire  facias  to  revive  an  ejectment  suit  in  fa- 
vor of  executors,  it  is  not  necessary  to  prove  a  tes- 
tator's title,  but  only  to  show  that  they  have  suc- 
ceeded to  such  title  as  he  had. 

Boynton  v.  Hoyt,  1  Denio,  53,  716 

SEALS. 

The  great  seal  of  another  State  affixed  to  an  Act 
of  the  Legislature  to  authenticate  it  proves  itself 
and  imports  absolute  verity,  and  is  presumed  until 
the  contrary  appears  to  have  been  affixed  by  the 
proper  officer.  But  it  must  be  a  common  law  seal ; 
i.  e.,  an  impression  on  wax  or  other  tenacious  sub- 
stance, not  merely  on  paper. 

Coit  v.  Mittikin,  1  Denio,  376,  829 

An  impression  on  paper  alone  is  not  a  seal,  except 
where  made  so  by  statute.  Idem.  829 

SERVICE. 

Where  notic4  occupies  the  half  of  a  sheet  of  pa- 
per, the  other  half  may  be  used  as  a  wrapper,  though 
sheet  remains  entire. 

Ghaut.  Co.  Bk.  v.  Risley,  6  Hill,  375,  393 
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SET-OFF. 

Claims  agrainst  plaintiff  purchased  by  defendant 
subsequent  to  tiling  of  declaration  but  before  serv- 
ice of  writ,  may  be  set  off. 

Johnson  v.  Comstock,  «  Hill,  10,  865 

A  demand  assigned  to  defendant  before  com- 
mencement of  suit  may  be  set  off,  though  he  has  not 
actually  paid  for  it,  but  only  agreed  to  pay. 

Event  v.  Strong,  5  Hill,  163,  89 

Aff'd  S.  C.,  7  Hill,  585,  693 

Previous  to  judgment  obtained  against  debtor, 
plaintiff  assigned  his  demand  to  another  in  trust  for 
the  payment  of  his  debt ;  held,  that  the  defendant 
could  not  set  off  judgments  against  plaintiff  subse- 
quently purchased  by  him. 

Spencer  v.  Barber,  5  Hill,  568,  232 

Party  seeking  to  set  off  judgments  recovered  in 
different  courts  of  record,  must  move  in  court 
where  judgment  against  himself  was  recovered. 

Cooke  v.  Smith,  7  Hill,  186,  555 

SHERIFF  AND  CONSTABLE. 

A  ministerial  officer  is  protected  in  the  execution 
of  process  regular  and  legal  on  its  face,  though  he 
has  knowledge  of  facts  rendering  it  void  for  want 
of  jurisdiction. 

People  v.  Warren,  5  Hill,  440,  186 

On  applying  for  leave  to  prosecute  official  bond  of 

sheriff  under  2  R.  S.,  476,  sec.  1,  it  is  not  necessary 

to  show  a  previous  recovery  against  sheriff  for  the 

default  or  misconduct  complained  of. 

Ex  parte  Cheater,  5  Hill,  555,  227 

A  deputy  who  pays  a  judgment  and  takes  assign- 
ment of  it  for  his  own  indemnity  after  sheriff  is  at- 
tached for  failure  to  return  fi.  fa.,  cannot  enforce 
its  collection  by  execution,  though  defendant  has 
promised  to  pay  him. 

Bigelow  v.  Provost,  5  Hill,  566,  231 

A  sheriff  is  not  an  insurer  of  goods  which  he  has 

seized  under  an  execution,  though  he  is  answerable 

if  they  be  lost  either  through  his  own  neglect  or 

that  of  others  intrusted  by  him  with  their  custody. 

Browning  v.  Hanford,  b  Hill.  588,  239 

So  held  where  goods  were  casually  destroyed  by 
fire  while  in  custody  of  receiptor.  Idem.  239 

The  governor  may  at  any  time,  at  his  pleasure,  re- 
move one  appointed,  on  removal  of  the  sheriff  who 
was  elected  by  the  people,  to  discharge  the  duties  of 
sheriff  pursuant  to  1  R.  S.,  134,  sec.  49. 

People  v.  Parker,  6  Hill,  49,  279 

In  action  against  officer  for  neglect  to  return  a  fl. 
fa.,  plaintiff  is  prima  facie  entitled  to  recover  the 
whole  amount  of  his  judgment  upon  proving  the 
neglect,  without  showing  that  defendant  in  fl.  fa. 
had  sufficient  property  to  satisfy  it :  such  fact  may 
be  shown  by  sheriff  in  mitigation  of  damaares,  and 
where  sheriff  gives  evidence  of  such  fact,  plaintiff 
may  give  evidence  of  the  converse. 

Pardee  v.  Robertson,  6  Hill,  550,  455 

A  constable  will  be  protected  in  the  execution  of 
a  process  regular  and  legal  on  its  face,  though  is- 
sued upon  a  judgment  rendered  without  jurisdic- 
tion. 

Cornell  v.  Barnes,  7  Hill,  35,  5O2 

An  action  will  not  lie  against  a  constable  for  neg- 
lecting or  refusing  to  execute  process  issued  upon  a 
judgment  rendered  without  jurisdiction,  though 
such  process  be  regular  and  legal  on  its  face. 

Idem.  502 

Afsumprit  or  case  will  lie  against  sheriff  for  omis- 
sion to  pay  over  moneys  collected  upon  execution. 

Shepard  v.  Holt,  7  Hill,  198,  56O 

If  goods  levied  upon  under  an  execution  are  taken 

from  the  officer,  he  has  a  right  of  action  therefor. 

The  plaintiff  for  whose  debt  they  were  taken  has 

none. 

Barker  v.  Mathtws,  1  Denlo,  335,  815 

A  deputy-sheriff  suspending  proceedings  on  exe- 
cution by  orders  from  the  plaintiff's  attorney,  be- 
comes thereby  the  agent  of  the  attorney,  and  the 
sheriff  is  not  responsible  for  his  acts  in  the  matter. 
Nothing  abort  of  notice  to  the  sheriff  himself  can 
make  him  again  responsible  for  the  deputy's  acts. 

Mtckles  v.  Hart,  1  Denio,  548,  889 

A  motion  to  compel  a  sheriff  to  pay  over  money 
received  on  execution  will  be  denied  if  a  defense  is 
set  up. 

Camp  v.  McCormick,  1  Denio,  641,  983 

SHIPS  AND  SHIPPING. 

The  statute  (2  If.  8.,  439)  authorizing  proceedings 
to  collect  demands  against  ships  and  vowel*  applies 
only  to  such  boats  as  navigate  the  oceans  and  such 
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as  are  required  to  have  a  coasting  license  under  U. 
S.  laws ;  and  is  inapplicable  to  canal-boats. 

Many  v.  Noyes,  5  Hill,  34,  44 

,  J^Jf  creditor  acquired  a  lien  pursuant  to  2  R.  S., 
4Sw,  held,  he  diq  not  lose  it  where  vessel  made  a  short 
excursion  beyond  the  bounds  of  the  State  for  the 
mere  purpose  of  testing  her  machinery  and  imme- 
diately returned. 

Hancock  v.  Dunning.  6  Hill,  494,  435 

SLANDER  AND  LIBEL. 

Saying  there  is  a  combined  company  here  to  cheat 
strangers,  and  Squire  V.  T.  has  a  hand  in  it,  and  that 
he  is  a  damned  blackleg,  does  not  impute  miscon- 
duct to  him  as  a  magistrate. 

Van  Tassel  v.  Capron,  1  Denio,  250,  785 

Words  spoken  against  a  magistrate  are  not  action- 
able because  tending  to  injure  him  in  his  office,  un- 
less spoken  of  him  in  his  official  character. 

Idem.  785 

Saying  that  "  I  don't  see  why  Squire  V.  T.  did  not 
tell  me  the  execution  had  been  returned,  so  that  I 
could  sue  the  constable  and  his  bail,"  charges  no  of- 
ficial delinquency.  Idem.  785 

A  publication  stating  that  the  plaintiff  in  a  pro- 
posed suit  would  not  like  to  bring  the  action  in  a 
certain  county  because  he  is  known  there,  is  libel- 
ous. 

Cooper  v.  Greeley,  1  Denio,  347,  819 

It  is  the  duty  of  a  court,  in  an  action  for  a  libel,  to 
understand  the  publication  in  the  same  manner  as 
others  would  naturally  understand  it.  Idem.  819 

Slanderous  words  are  not  privileged  because 
spoken  in  answer  to  inquiries,  by  one  who  claimed 
to  be  the  agent  of  the  slandered  party. 

Thorn  v.  Moser,  1  Denio,  488,  869 

General  words  importing  a  charge  of  perjury  can- 
not be  proved  under  a  declaration  in  slander  alleg- 
ing a  specific  and  particular  charge. 

Emery  v.  Miller,  1  Denio,  208,  7  7O 

In  action  for  slander  plaintiff  may  show  that  the 
words  laid  in  the  declaration  were  repeated  on  va- 
rious occasions,  though  the  declaration  contains  but 
one  count :  actionable  words,  different  from  those 
laid  in  the  declaration,  however,  cannot  be  given  in 
evidence. 

Boot  v.  Loumdes.  6  Hill,  518,  443 

In  slander  for  a  charge  of  theft,  truth  is  admissi- 
ble as  a  defense,  notwithstanding  plaintiff,  after 
having  been  convicted  of  the  offense,  was  regularly 
pardoned. 

Baum  v.  Ctawse.  5  Hill,  198,  1OO 

STATUTES. 

Act  incorporating  railroad.though  it  expressly  re- 
fers to  and  adopts  provisions  of  one  part  of  Revised 
Statutes,  is  not  to  be  construed  as  exempting  the 
company  from  the  provisions  contained  in  other 
parts  of  such  statute,  unless  plainly  repugnant. 

Bowen  v.  Lease.  5  Hill,  221,  1O9 

A  legislative  act  acknowledged  indebtedness  of 
State  to  one  for  moneys  advanced  to  build  a  bridge, 
and  granted  him  the  right  to  take  toll  until  reim- 
bursed: held,  entitled  to  subsequently  accruing  in- 
terest, though  Act  was  silent  in  regard  thereto. 

Adams  v.  Beach,  6  Hill.  271,  356 

Under  the  Act  "  to  increase  the  revenues  of  the 
State  by  extending  the  market  for  salt,  etc.,"  but 
one  bounty  is  payable  on  the  same  salt,  though  it  be 
delivered  at  two  or  more  of  the  places  mentioned 
in  the  Act. 

EJC  parte.  Burnet.  6  Hill,  397,  4O1 

Where  one  statute  is  referred  to  in  another  and 
some  of  the  descriptive  particulars  are  manifestly 
false,  they  may  be  rejected  as  surplusage,  if  enough 
remains  to  show  clearly  what  was  meant. 

Watervliet  T.  Co.  v.  ATA'ww,  6  Hill,  616.       478 

Section  1,  of  the  Act  of  April  10th,  1843  (Laws 
1843.  p.  68),  providing  that  the  clerk  of  the  N.  Y. 
C.  P.  shall  be  appointed  by  the  judges,  is  unconsti- 
tutional :  the  clerkship  of  that  court  being  a  part  of 
the  office  of  county  clerk. 

People  v.  Warner,  7  Hill,  81,  61 7 

A  statute,  in  general  words,  shall  not  be  construed 
to  be  retrospective,  especially  where  that  would 
work  Injustice. 

Quackenbush  r.  Danks,  1  Denlo,  128,  743 

STATUTE  OF  FRAUDS. 

Authority  to  contract  to  convey  lands  may  be  by 
parol. 

ZxiUT«nc«r.rai/Ior,5Hlll.  107.  69 

The  indorsement  on  note  by  third  person  "I  guar- 

ntv  tho  n  illiM-r  n  in   nf   within    tmtf>  "    hi-lil   void  for 


anty  the  collection  of  within  note 


held  void  for 
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not  expressing  a  consideration ;  contra  had  it  been 
a  guaranty  of  payment. 

Hunt  v.  Brown,  5  Hill,  145,  83 

Where  by  Its  terms  a  verbal  promise  was  to  be  per- 
formed as  soon  as  promisor  received  the  amount  se- 
cured by  a  mortgage  which  he  had  against  a  third 
person ;  held,  valid,  as  it  did  not  appear  to  be  neces- 
sarily incapable  of  performance  within  a  year, 
though  mortgage  did  not  become  due  until  more 
thuu  a  year  thereafter. 

Artcnerv.  Ze/»,5  Hill,  200,  1O2 

A  parol  contract  to  sell  a  chose  in  action  for  $50 
or  more  is  void,  unless  the  evidences  of  the  demand 
or  some  of  them  be  delivered  to  the  buyer,  or  he 
pays  a  part  of  the  purchase  money.  Idem.  1O2 

Held,  on  verbal  assignment  of  demand  against  an- 
other, assignee's  promise  to  credit  the  amount  on  a 
precedent  debt  due  him  from  assignor,  is  not  equiv- 
alent to  a  part  payment  of  purchase  money. 

Idem.  102 

Where  two  of  three  drawers  of  bill  signed  merely 
as  sureties,  and  drawee,  without  funds,  accepts  and 
pay  it  with  full  knowledge  of  this  fact ;  held,  that  he 
could  not  resort  to  sureties  for  repayment  but  only 
to  the  principal :  also  held,  oral  agreement  of  sure- 
ties to  become  responsible  to  drawee  was  void  un- 
der Statute  of  Frauds. 

Wing  v.  Terry,  5  Hill,  160,  88 

The  contract  ot  a  factor  binding  him  in  terms  im- 
plied by  a  del  credere  commission,  is  not  within  the 
Statute  of  Frauds  relating  to  promises  to  answer  for 
the  debt,  etc.,  of  third  persons  and  is,  therefore, val- 
id, though  by  parol. 

Wolff  v.  Koppel,  5  Hill,  458,  193 

Where  A  requested  B  to  sell  goods  to  C.  promising 
by  parol  to  indorse  C's  note  for  the  price ;  held,  a 
promise  to  answer  for  the  debt  of  another.and  there- 
fore void  by  the  Statute  of  Frauds. 

CarviUe  v.  Crane.  5  Hill,  483,  2O1 

A  written  promise  to  pay  the  rent  of  another  in 
case  he  fails  must  express  the  consideration,  or  it  is 
void. 

Newcomb  v.  Clark,  1  Denio,  236,  777 

Standing  trees  are  real  property, and  a  contract  for 
them  must  be  in  writing. 

Green  v.  Armstronu,  1  Denio,  550,  89O 

A  contract  for  rooms  and  board  for  more  than  a 
year  is  void  unless  in  writing,  even  after  part  per- 
formance. Recovery  could  be  only  for  time  of  ac- 
tual enjoyment. 

Wilson  v.  Martin,  1  Denio.  603,  909 

A  contract  made  in  March  for  board  and  rooms 
for  one  year  from  the  following  May  is  void  unless 
in  writing. 

Spencer  v.  Halstead,  1  Denio,606,  91O 

STATUTE  OF  LIMITATIONS. 

See  LIMITATION  OF  ACTIONS. 

STAY  OF  PROCEEDINGS. 

A  second  order  extending  time  to  serve  bill  of  ex- 
ceptions, but  saying  nothing  about  a  stay  of  pro- 
ceedings, will  not  operate  to  stay  proceedings  be- 
yond time  mentioned  in  the  first. 

Goodrich  v.  Downs,  5  Hill,  510.  811 

Where  defendant  is  sued  a  second  time  for  same 
cause  of  action,  though  in  conjunction  with  others 
who  were  not  parties  to  first  suit,  court  will  order 
plaintiff's  proceedings  to  be  stayed  until  costs  of 
first  suit  are  paid. 

Kentish  v.  Tatham,  6  Hill,  372.  392 

Where  an  order  to  stay*  proceedings  for  purpose 
of  moving  to  change  venue  was  not  served  until 
two  days  before  the  circuit  for  which  the  cause  was 
noticed,  and  after  plaintiff  had  subpoenaed  his  wit- 
nesses ;  held,  that  he  might  disregard  the  order  and 
take  an  inquest. 

Gregory  v.  Stout,  6  Hill,  380,  395 

An  order  to  stay  proceedings  for  purpose  of  mak- 
ing a  special  motion,  though  served  before  the  mo- 
tion papers,  will  take  effect  from  time  they  are 
served. 

Mattory  v.  East  River  Ins.  Co.,  7  Hill.  192,    55  7 

An  order  will,  in  general,  stay  proceedings  until 

rule  deciding  motion  is  actually  entered  by  clerk. 

Idem.  557 

SUPERIOR  COURT. 

The  Superior  Court  of  N.  Y.  City,  on  certiorari  to 
the  Marine  Court  have  no  power  to  remit  the  cause 
for  a  new  trial :  contra,  on  certiorari  to  Assistant 
Justice's  Court. 

Luff  v.  Pope.  5  Hill,  413.  177 

Aff'd,  7  Hill,  677.  69O 
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SUPERVISORS. 

Boards  of  supervisors  in  auditing  and  allowing 
accounts  are  limited  to  powers  conferred  upon  them 
by  statute ;  and  if  it  appear  on  face  of  account  that 
subject-matter  was  not  within  their  jurisdiction, 
county  treasurer  may  refuse  to  pay  it. 

People  v.  Lawrence.  6  Hill,  244,  347 

Remedy  for  improperly  refusing  payment  is  not 
by  mandamus,  but  by  action  against  treasurer. 

Idem.  347 

SUPREME    COURT    COMMISSION- 
ER. 

A  Supreme  Court  commissioner  has  no  power  to 
grant  an  order  staying  proceedings  in  a  cause  for 
any  purpose  after  verdict;  and  if  such  order  be 
made,  it  may  be  treated  as  a  nullity. 

Spencer  v.  Barber,  5  Hill,  568.  238 


TAXES  AND  TAXATION. 

See  SCHOOL  DISTRICTS. 

Associations  formed  under  general  Banking  Law 
are  corporations  within  1  R.  S.,  414,  sec.  1,  and  liable 
to  taxation. 

Suprs.  of  Niagara  v.  People,  7  Hill,  504,       665 

To  entitle  corporation  to  have  name  stricken  from 
assessment  roll  pursuant  to  1  R.  S.,  416,  sec.  9,  affi- 
davit must  show  that  company  is  not  in  receipt  of 
any  profits  or  income:  an  affidavit  that  It  is  not  in 
receipt  of  any  net  profits  or  income  is  insufficient. 
Idem.  665 

If  part  of  an  entire  lot  sold  by  the  comptroller  for 
taxes  be  actually  occupied  at  the  time  of  convey- 
ance, and  no  notice  be  given  to  the  occupant  pursu- 
ant to  1  R.  S.,  412,  sec.  83,  the  conveyance  will  be 
inoperative  as  to  the  whole. 

Leland  v.  Bennett,  5  Hill,  286,  138 

Moneyed  corporation  liable  to  taxation  on  its  cap- 
ital is  to  be  assessed  upon  whole  nominal  amount 
paid  in  and  secured  to  be  paid,  after  deducting  ex- 
penditures for  real  estate  and  stock  exempted  by 
statute. 

Farmer's  L.  &  T.  Co.  v.  Mayor,  1  Hill, 
261,  583 

No  deduction  is  to  be  made  for  loss  of  capital  by 
nor  for  debts  due  from  corporation.  Idem.  583 

TENANCY  IN  COMMON. 

A's  wheat  was  mixed  with  B's  by  being  put  into  a 
common  bin  with  consent  of  both  parties ;  held,  that 
it  created  a  tenancy  in  common  of  the  whole,  and  a 
sale  of  the  whole  by  one  rendered  him  liable  to  the 
other  in  trover. 

TORTS. 

Actions  of  tort  whether  against  partners  or  others 
may  be  brought  against  all  or  any  of  the  persons 
who  are  liable. 

Miller  v.  Manice,  6  Hill,  114,  3O2 

An  action  of  tort  is  several.and  the  Statute  of  Lim- 
itations ceases  against  each  individual  who  leaves 
the  State. 

Brown  v.  Delafleld,  1  Denio.  445,  853 

TOWNS. 

The  power  of  electors  to  bind  the  town  is  limited 
to  such  acts  as  are  prescribed  by  law. 

Cornell  v.  Town  of  Guilford,  1  Denio.  510,    876 
Commissioners  of  highways  having  brought  suit 
in  their  own  name  as  directed  by  the  town,  cannot 
recover  from  the  town  the  expenses  of  the  suit 

Idem.  876 

TRESPASS. 

Trespass  may  be  maintained  in  the  courts  of  this 
State  against  an  officer  of  the  navy  for  illegally  as- 
saulting and  imprisoning  one  of  bis  subordinates, 
though  the  act  was  done  upon  the  high  seas.and  un- 
der color  of  naval  discipline. 

Wilson  v.  Mackenzie,  1  Hill,  95,  524 

A  warrant  for  trespass  against  a  non-resident  can 
be  issued  only  on  an  affidavit  stating  the  facts  and 
circumstances  within  the  knowledge  of  the  appli- 
cant, showing  the  grounds  of  the  application. 

WJMney  v.  Sliufelt,  1  Denio.  592,  9O5 

In  trespass  for  breaking  and  entering  plaintiff's 
close  and  then  and  there  carrying  away  goods 

HILL  5,  6,  7,  DENIO  1. 
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without  any  other  count,  recovery  cannot  be  had  on 
proof  of  the  taking-  only. 

Howe  v.  Willson,  1  Denio,  181,  761 

TRIALS. 

Courts  take  judicial  notice  of  civil  divisions  of  the 
State. 

Chapman  v.  WUber,  6  Hill,  475,  428 

Courts  cannot  take  judicial  notice  of  the  law  of 
France  as  to  negotiable  paper. 

DoUfus  v.  Frosch,  1  Denio,  367,  826 

An  inquiry  of  witness  whether  she  testified  differ- 
ently on  a  former  trial,  is  admissible  unless  witness 
claims  the  privilege  of  not  answering-. 

People  v.  Bodine,  1  Denio,  281,  796 

It  is  the  duty  of  a  court  in  a  doubtful  case,  clearly 
to  explain  the  ingredients  of  an  offense  concerning 
which  a  witness  claims  privilege  from  answering. 

Close  v.  Olney,  1  Denio,  319.  8O9 

The  credibility  of  a  witness  is  in  general  a  question 
for  the  jury,  and  it  is  seldom  proper  for  judge  to  in- 
struct them  that  they  have  no  right  to  believe  the 
witnesses. 

Conrad  v.  Williams,  6  Hill,  444,  418 

Judge's  charge  to  jury  as  to  inferences  to  be 
drawn  from  evidence,  held  erroneous,  as  being  cal- 
culated to  mislead  jury  on  question  of  adverse  pos- 
session. 

Northrop  v.Wright,  1  Hill,  478,  656 

It  is  the  business  of  the  court  to  determine  what 
is  statute,  as  well  as  common  law ;  and  for  that  pur- 
pose the  judges  should  examine,  if  necessary,  the 
original  bills  on  file  in  the  office  of  the  Secretary  of 
State. 

De  Bow  v.  People,  I  Denio,  9,  7O1 

An  erroneous  charge  upon  an  immaterial  question 
affords  no  ground  for  writ  of  error. 

Leven  v.  Smith.  1  Denio.  571,  898 

The  opinions  of  witnesses,  based  upon  a  state  of 
facts  sworn  to  by  others,  are  not  proper  evidence, 
except  in  matters  lying  peculiarly  within  the  knowl- 
edge of  experts. 

Paige  v.  Hazard,  5  Hill,  603,  244 

In  action  against  a  company,  if  there  is  anything 

obscure  in  entries  made  by  a  clerk  in  the  company's 

books  in  the  course  of  bis  business,  plaintiff  may 

prove  by  agent  what  was  meant. 

Atten  v.  Cott,  6  Hill,  318,  372 

A  witness  having  stated  as  to  the  acts  for  several 
days,  of  the  prisoner  living  in  the  same  house,  and 
having  made  some  statements  of  her  own  doings  in 
connection  therewith,  an  objection  to  all  evidence 
of  her  acts  when  prisoner  was  not  present,  is  too 
broad. 

People  v.  Bodine,  1  Denio,  281,  796 

A  letter  is  not  admissible  in  evidence  merely  be- 
cause it  has  been  spoken  of  by  a  witness,  and  in- 
quired about  on  cross-examination,  when  its  con- 
tents have  not  been  stated. 

People  v.  CosteUo,  I  Denio,  83,  727 

Where  refusal  to  do  an  act  is  proved,  the  reason 
then  given  for  the  refusal  may  be  proved  also  as  part 
of  the  res  Qextce. 

Bennett  v.  Burch,  1  Denio,  141,  747 

It  is  competent  to  show  the  condition  of  a  boat's 
fires  at  the  wharf,  in  order  to  establish  negligence 
soon  after  leaving. 

Cook  v.  Champlain  Trans.  Co.,  1  Denio,  91,  73O 
The  testimony  or  persons  of  skill  and  experience 
as  to  the  various  modes  of  checking  and  controlling 
fires  upon  steamboats  is  competent,  on  an  issue  of 
negligence  as  to  such  fires.    Idem.  73O 

Where  defendant  intends  to  call  and  examine 
plaintiff  to  prove  usury,  pursuant  to  Act  of  May  15, 
1837.  the  affidavit  verifying  the  plea  or  notice  must 
state  positively  that  the  same  is  true  in  substance 
and  matter  of  fact ;  if  it  is  defective,  it  cannot  be 
aided  by  affidavit  made  at  the  trial. 

Klnwland  v.  Cowman,  5  Hill.  608.  246 

Where  general  issue  is  pleaded  and  notice  of  de- 
fense of  usury  given,  defendant,  under  the  Act  of 
May  15,  1837,  may  call  and  examine  real  party  in  In- 
terest.  though  action  is  brought  in  name  of  another. 
Henry  v.  Bh.  of  SaUna,  6  Hill,  523,  - 1 «' 

Steven*  v.  White,  5  Hill.  518,  224 

In  action  by  one  claiming  right  to  take  toll  under 
Act  of  Legislature,  defendant  may  show  a  repeal, 
surrender  or  expiration  of  charter, but  cannot  show 
a  forfeiture. 

Adams  r.  Beach,  6  Hill.  271,  356 

Under  a  notice  of  special  matter  to  be  proved  "In 

defense  and  in  bar  of  the  action  "  evidence  of  such 

matter  may  be  given,  although  it  can  operate  only 

in  mitigation  of  damages. 

Win  Epps  r.  Harrwm,  I  Denio.  248,  784 

HILL  5,  6,  7,  DEMO  1. 


Lnder  declaration  on  parol  agreement  not  to  be 
performed  within  one  year,  proof  of  a  subsequent 
agreement  for  three  fourths  of  a  year  is  inadmissi- 
ble. 

Spencer  v.  Halstead,  1  Denio,  606,  91O 

In  an  action  for  negligence,  the  proof  of  the  in- 
jury must  conform  in  substance  to  the  statements 
in  the  declaration. 

Cook  v.  Champlain  Trans.  Co.,  1  Denio,  91.    73O 

It  is  in  discretion  of  judge  at  trial  whether  he  will 
permit  plaintiff  to  depart  from  case  first  established 
by  him,  but  which  has  been  defeated  by  defendant's 
evidence,  and  prove  a  new  and  distinct  one 

Leland  v.  Bennett,  5  Hill,  286,  J  32 

A  judge  has  no  right  to  reject  evidence  offered  by 
plaintiff,  pertinent  to  the  issue,  merely  because  it  is 
not  embraced  by  the  case  stated  in  the  opening. 

Nearinq  v.  Bell,  5  Hill,  291,  134 

In  action  of  trover,  affidavits  produced  by  plaintiff 
showing  that  property  was  obtained  under  contract 
obtained  by  fraudulent  representations,  must  par- 
ticularly set  forth  the  circumstances  and  the  fraud- 
ulent representations. 

Satterlee  v.  Lynch,  6  Hill,  228,  341 

Where  a  party  receiving  notice  under  the  statute 
"to  compel  the  determination  of  claims  to  real 
property"  (2  R.  S.,  312,  et  seq.),  either  pleads  in  bar, 
disclaims  or  declares  in  ejectment,  he  thereby  makes 
his  election  as  to  mode  of  answering :  and  ne  can- 
not afterwards  abandon  that  answer  and  resort  to 
another  without  leave  of  the  court. 

Rosevelt  r.  Giles,  7  Hill,  201,  561 

The  connection  of  the  declaration  in  ejectment 
with  the  notice  previously  served  under  the  second 
action  can  be  ascertained  only  by  inquiring  into  ex- 
trinsic facts.  Idem.  561 

Where  a  plaintiff  has  brought  a  case  to  trial  pur- 
suant to  a  stipulation,  and  the  verdict  is  set  aside 
and  another  circuit  has  passed,  he  may  stipulate 
again. 

Baldwinv.  Tillson,  I  Denio,  621,  916 

A  special  verdict  which  finds  only  part  of  the  mat- 
ters in  issue,  is  defective. 

Kintz  v.  McNeal,  I  Denio,  436,  85O 

If  in  assumpsit  an  issue  be  joined  upon  a  plea  of 
payment,  and  no  evidence  be  given  at  the  trial  by 
either  party,  the  plaintiff  will  be  entitled  to  a  ver- 
dict ;  but  verdict  must  be  for  nominal  damages  un- 
less plaintiff  produce  evidence  of  extent  of  his 
claim. 

N.  Y.  Dry  Dock  Co.  v.  ZTlntosh,  5  Hill, 
290,  133 

If  defendant  prove  a  payment,  however  small, 
onus  is  on  plaintiff  to  show  that  his  demand  ex- 
ceeded the  payment.    Idem.  1 33 
Boyd  v.  Weeks,  5  Hill.  393,  1 7O 

In  ejectment  against  a  corporation  created  under 
a  State  statute,  though  the  only  plea  interposed  be 
the  general  issue,  plaintiff  must  prove  the  existence 
of  such  corporation,  notwithstanding  provision  in 
2  R.  S.,  548.  sec.  3. 

Prop'rs  of  Smithold  r.  Horton,  6  Hill.  501.    437 

Declaration  in  trover  for  bank-bills  and  notes  con- 
tained 150  counts ;  all  alike  except  as  to  time  of  con- 
version :  held,  not  ordered  stricken  out,  where 
plaintiff  swore  he  expected  to  prove  as  many  dis- 
tinct acts  of  conversion. 

Dow*  r.  Davis,  5  Hill,  512,  211 

Where  a  plea  puts  darrien  continuance  is  put  in  at 
the  circuit  by  one  of  several  defendants,  and  con- 
tains matter  in  bar  going  to  his  personal  discharge, 
without  affecting  the  action  as  to  the  rest,  plaintiff 
may  confess  the  plea,  and  enter  a  nolle  prowQirt  as 
to  such  defendant,  and  proceed  to  trial  against  the 
others. 

Btekman  r.  Peck,  5  Hill.  513,  212 

A  jury  cannot  infer  that  a  prisoner's  general  char- 
acter is  bad  because  no  evidence  of  good  character 
is  given. 

People  v.  Bodine,  1  Denio,  281,  796 

An  objection  that  less  than  the  full  Dumber  of 
jurors  tried  the  cause,  cannot  be  made  after  trial  if 
waived  at  the  time. 

Carman  r.  .Vcur/J,  1  Denio.  25.  76O 

Exceptions  to  rulings  on  challenges  for  favor,  are 
not  waived  by  failure  to  use  peremptory  challenges 
which  w«-re  In  the  party's  power  to  use. 

Pintle  r.  liottine,  1  Denio.  2H1,  796 

A  fixed  and  absolute  opinion  is  not  necessary  to 
sustain  a  challenge  for  favor,  lilfnt.  :'•'•'• 

TROVER. 

In  action  of  trover,  affidavits  produced  by  plaint- 
iff, showing  that  property  was  obtained  under  eon- 
tract  secured  by  fraudulent  representations,  must 
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particularly   set  forth  the  circumstances  and  the 
fraudulent  representations. 

Satterlee  v.  Lynch,  6  Hill,  228,  341 

Trover  will  not  lie  where  goods  are  lost  through 

the  mere  omission  of  carrier,  even  after  demand 

and  refusal :  remedy  is  in  assumpsit  or  by  special 

action  on  the  case. 

Hawkins  v.  Hoffman,  6  Hill,  586,  467 

A's  wheat  was  mixed  with  It's  by  being  put  into  a 
common  bin  with  consent  of  both  parties ;  held, that 
it  created  a  tenancy  in  common  of  the  whole,  and 
a  sale  of  the  whole  by  one  renders  him  liable  to  the 
other  in  trover. 

NowUn  v.  Colt,  6  Hill,  461,  423 

TRUSTS  AND  TRUSTEES. 

A  trust  to  receive  rents  and  profits  of  land  "until 
the  period  when  my  youngest  child  would,  if  living, 
attain  to  the  age  or  twenty  years"  is  void,  as  that  is 
an  absolute  or  certain  term,  and  therefore  illegally 
suspends  the  power  of  alienation. 

Boi/nton  v.  Hoyt,  I  Denio,  53,  716 

A  trust  for  accumulation  of  rents  and  profits  is 
valid  only  when  it  is  for  the  benefit  of  minors,  not 
for  a  widow  or  other  adult.  Idem.  716 

A  trust  created  by  will  vests  an  estate  in  the 
trustees  only  when  it  is  an  express  trust,  and  to  re- 
ceive rents  and  profits  of  lands  for  specified  pur- 
poses. Idem.  716 

TURNPIKE  COMPANIES. 

An  incorporate  company,  by  constructing  a  turn- 
pike on  the  line  of  a  road  belonging  to  the  State, 
under  a  charter  conferring  the  usual  privileges  of 
taking  toll,  etc.,  thereby  acquire  a  property  In  the 
turnpike. 

Seneca  R.  Co.  v.  Auburn  &R.R.R.  Co.,  5 

Hill,  170,  91 

In  action  by  the  Watervliet  Turnpike  Co.  to  re- 
cover penalty  under  1  R.  S.,  588,  sec.  55,  for  passing 
around  its  gate  to  avoid  toll ;  held,  it  was  entitled  to 
recover,  although  defendant  lived  within  a  mile  of 
the  gate ;  as  such  company  is  not  subject  to  the  re- 
strictions imposed  by  such  statutes.  1  E.  S.,  584, 
sec.  36. 

Watervliet  T.  Co.  v.  M'Kean,  6  Hill,  616,     478 


USAGE. 

See  CUSTOM  AND  USAGE. 

USE  AND  OCCUPATION. 

If  no  entry  was  made  nor  possession  taken  under 
a  contract  or  lease,  asgumpsit  for  use  and  occupa- 
tion will  not  lie. 

Wood  v.  Wilcox,  1  Denio,  37,  71 0 

Quaere  whether  a  tenant  having  abandoned  pos- 
session of  leased  premises,  is  liable  in  a&umpsit  for 
use  and  possession  for  more  time  than  he  actually 
occupied.  Idem. 

USURY. 

See  TRIAL. 

"Where  defendant,  intending  to  avail  himself  of 
the  testimony  of  plaintiff,  gave  notice  of  defense  of 
usury,  but  affidavit  verifying  the  notice  turned  out 
to  be  insufficient,  court  refused  application  for 
leave  to  amend  by  annexing  new  affidavit  to  notice. 
Lovett  v.  Cowman,  6  Hill.  223,  34O 

Usury  in  a  note  is  no  defense  in  action  against 
payee,  who  indorsed  it  to  plaintiff  for  a  valuable  con- 
sideration and  without  notice  of  usury,  as  such  in- 
dorsement amounts  to  a  new  and  independent  con- 
tract. 

KTKnight  v.  Wheeler,  6  Hill,  492,  434 

A,  for  a  commission,  indorsed  B's  note.  On  its'be- 

coming  due  B  made  a  new  note  which  A  discounted, 

the  proceeds  being  applied  in  payment  of  old  note ; 

held,  that  such  transaction  was  not  usurious. 

Barber  v.  Ketchum,  7  Hill,  444,  645 

The  premium  on  drafts  given  to  a  bank  over  and 
above  legal  interest,  as  a  consideration  for  a  loan, 
constitutes  usury. 

Seneca  Bank  v.  Schermerhorn,  1  Denio, 
133,  746 


VARIANCE. 

The  proper  mode  of  taking  advantage  of  a  va- 
riance between  the  condition  of  a  bond,  as  stated  in 
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the  declaration,  and  the  condition  as  set  out  upon 
oyer,  is  by  demurrer. 

Douglas  v.  Rathbone.  5  Hill,  143,  8» 

Where  oyer  of  bond  was  that  obligor's  principal 
was  to  pay  "on  demand,"  and  declaration  omitted 
such  words :  held,  demurrable.  Idem.  8» 

On  a  charge  of  stealing  "a  white  woolen  flannel 
sheet,  proof  of  stealing  a  sheet  part  wool  and  part 
cotton  is  a  fatal  variance. 

Alkenbrack  v.  People,  I  Denio,  80,  72ft 

In  trespass  for  breaking  and  entering  plaintiff's 
close  and  then  and  there  taking  and  carrying  away 
goods,  without  any  other  count,  recovery  cannot 
be  had  on  proof  of  the  taking  only. 

Howe  v.  Willson,  1  Denio,  181.  761 

VENDOR  AND  PURCHASER. 

See  FRAUDS,  STATUTE  OF  FRAUDS. 

When  goods  reach  the  actual  or  constructive  pos- 
session of  the  consignee,  the  right  of  stoppage  in 
transttu  ceases. 

Mottram  v.  Heyer,  1  Denio,  483,  867 

Receiving  a  sound  price  for  personal  property 
does  not  imply  a  warranty. 

Moses  v.  Mead,  1  Denio,  378,  37ft 

In  executed   contracts  for  the  sale  of  personal 
property  without  fraud  or  warranty,  the  purchaser 
takes  at  his  own  risk,  as  to  quality  and  condition. 
Idem.  37ft 

On  a  sale  of  provisions,  unless  for  immediate  con- 
sumption by  the  purchaser,  there  is  no  implied 
warranty  of  soundness.  Idem.  37ft 

Mere  handing  over  goods  sold,  under  expectation 
of  immediate  payment,  does  not  constitute  an  ab- 
solute delivery  and  passes  no  title. 

I^even  v.  Smith,  1  Denio,  571,  898- 

When  a  bargain  is  agreed  upon  for  the  sale  of  a 
jpeciflc  lot  of  lumber,  already  measured  and  then  in 
the  presence  of  the  parties,  to  be  paid  for  upon  pre- 
sentation of  a  bill  of  inspection  then  in  the  inspect- 
or's hands,  the  sale  is  complete ;  the  lumber  is 
deemed  to  have  been  delivered  and  accepted,  and 
present  payment  waived. 

Shindler  v.  Houston,  I  Denio,  48,  715. 

When  a  vendor  refuses  to  deliver  a  deed  as  agreed, 
the  vendee  need  not  wait  any  time  whatever  for 
him  to  execute  a  deed. 

Foote  v.  West,  1  Denio,  544,  888 

On  refusal  of  vendor  to  perform  contract  to  sell 

lands,  after  payment  of  part  of  purchase  money* 

vendee  may  elect  to  rescind  or  to  sue  for  damage's. 

Laurence  v.  Taylor,  5  Hill.  107,  69- 

Giving  a  deed  under  a  contract  of  sale  does  not 
show  that  the  vendee  has  performed  his  agreement, 
nor  does  it  defeat  a  right  of  recovery  upon  them. 
Bogart  v.  Burkhalter,  1  Denio,  125,  74» 

Where  purchaser  at  sale  by  trustees  to  whom  an 
estate  was  devised  in  trust  with  power  to  sell.  etc.. 
for  purposes  of  trust,  and  to  invest  proceeds,  re- 
fused to  complete  purchase  alleging  an  agreement 
between  cestuis  que  trust,  except  one  who  refused  to 
give  his  assent,  for  sale  of  property  and  division  of 
proceeds ;  held,  purchaser  was  bound  to  complete 
purchase,  as  such  agreement  was  the  only  evidence 
that  sale  was  made  for  purposes  alleged. 

Champlin  v.  Haight.  1  Hill,  245,  67ft 

Held,  that  such  agreement  having  been  drawn  up 
with  intention  that  it  should  be  signed  by  all  the 
cestuis  que  trust  before  it  took  effect,  and  one  hav- 
ing refused,  it  was  incomplete  for  want  of  execu- 
tion. Idem.  67ft 

Where  contract  of  sale  has  been  fully  executed  by 
vendor,  no  fraud  on  his  part  in  making  it  can  oper- 
ate as  a  complete  bar  to  an  action  for  the  price,  un- 
less the  thing  sold  was  absolutely  worthless,  or 
vendee  has  returned  or  recon  veyed  property  on  dis- 
covering the  fraud.  But  fraud  may  be  availed  of 
by  way  of  recoupment,  and  this  as  well  in  action 
upon  sealed  as  upon  an  unsealed  instrument. 

Fan  Epps  v.  Harrison,  5  Hill,  63,  6* 

A  drover  who  knowingly  delivers  to  vendee  with- 
out knowledge  the  lamb  of  another  escaping  with 
his  flock,  though  he  receives  nothing  for  it,  is  liable 
to  owner  in  case  for  its  value. 

Brownell  v.  Flagler,  5  Hill,  282,  131 

One  who  makes  advances  on  goods  to  factor  in 
possession,  who  knows  he  is  not  the  owner,  is  not 
within  the  operation  of  the  statute  (Laws,  1830,  p. 
203),  and  cannot  hold  them  as  against  the  true  own- 
er. 

Stevens  v.  Wilson,  6  Hill,  512,  441 

In  action  for  price  of  goods  sold  plaintiff  was 
nonsuited ;  it  appearing  he  delivered  to  carrier  260 
barrels  under  color  of  compliance  with  order  for 
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250  barrels :  held,  error,  as  it  should  have  been  sub- 
mitted to  jury  whether  plaintiff  intended  to  charge 
defendant  with  the  excess. 

Downer  v.  Thompson,  6  Hill,  208,  334 

Where  contract  for  sale  of  lands  provided  that 
"title  should  be  made  satisfactory  to  vendee  or  his 
counsel,"  and  it  appeared  vendor  had  no  title:  held, 
vendee  might  recover  without  showing  an  offer  to 
comply  with  precedent  conditions. 

Lawrence  v.  Taylor,  5  Hill,  107,  69 

Agreement  to  furnish  certain  property  at  a  cer- 
tain price,  imports  an  agreement  to  accept  and  pay 
for  it.  "Agreed"  is  deemed  the  word  of  both  par- 
ties. 

Barton  v.  McLean,  5  Hill,  256,  181 

VENUE. 

Where  defendant's  affidavit  on  motion  to  change 
venue,  alleges  material  facts  in  reference  to  plaint- 
iff's witnesses,  as  to  their  necessity  and  materiality, 
motion  will  be  granted  if  they  are  not  denied  or  ex- 
plained. 

Benedict  v.  Hibbard,  5  Hill,  509,  21O 

Actions  of  trespass  and  trespass  on  the  case  for 

injuries  to  the  person,  are  local :  and  the  objection 

that  the  venue  is  not  laid  in  the  proper  county  may 

be  taken  by  demurrer. 

Chapman  v.  WUber,  6  Hill,  475,  428 

So  held  where  venue  was  laid  in  N.  Y.  County  and 

injury  alleged  to  have  been  committed  at  Batavia. 

Idem.  428 

A  party  sued  is  bound  at  his  peril  to  move  for  a 

change  of  venue  at  the  earliest  practicable  day.  if 

his  delay  to  a  later  period  may  cause  the  plaintiff  to 

lose  a  term  in  the  original  county. 

Moreland  v.  Sanford,  I  Denio.  660,  929 

The  venue  will  not  be  changed  in  a  criminal  case 
upon  affidavits  that  the  prisoner  cannot  obtain  a 
fair  and  impartial  trial  in  the  county ;  but  the  affi- 
davits must  set  forth  the  facts  and  circumstances. 
People  v.  Bodine,  7  Hill.  147,  542 

Delay  in  making  motion  for  change  of  venue  is 
not  excused  by  the  ignorance  of  the  attorney. 

Moreland  v.  Sanford,  1  Denio,  660,  929 

A  criminal  recognizance  should,  except  for  good 
cause  shown,  be  presented  in  the  C.  P.  of  the  county. 
Residence  of  one  of  the  defendants  out  of  the  coun- 
ty is  good  cause. 

People  v.  Blackman,  I  Denio,  632,  92O 

VERDICT. 

The  affidavit  of  a  juror  cannot  be  received  to  im- 
peach the  verdict  for  mistake  or  error  in  respect  to 
the  merits,  nor  to  prove  irregularity  or  misconduct 
either  on  his  own  part  or  that  of  his  fellows. 

Clum  v.  Smith,  5  Hill,  560,  229 

Declarations  or  admissions  of  furors  made  subse- 
quent to  rendition  of  their  verdict,  are  inadmissible 
in  support  of  motion  to  set  it  aside.  Idem.  229 

The  acquittal  of  a  defendant  on  trial  of  issue  of 
fact  In  trespass  against  several,  will  not  deprive 
plaintiff  of  his  right  to  have  contingent  damages 
assessed  on  the  other  counts  demurred  to. 

Leland  v.  Tousey,  6  Hill.  328,  376 

VILLAGES. 

Trustees  of  village  authorized  by  charter  to  pass 
by-laws  relating  to  nuisances,  may  make  a  by-law 
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prohibiting  keeping  of  bowling-alleys  for  hire. 
Tanner  v.  Tr.  of  Alhion,  5  Hill.  121, 


WASTE. 

Injury  to  leased  property  by  the  tortious  negli- 
gence of  any  person  is  waste,  for  which  the  tenant 
is  liable. 

Cook  v.  Champlain  Trans.  Co.,  1  Denio,  91,  73O 

WILLS. 

Under  will  containing  clause  "I  give  and  bequeath 
to  tny  wife  all  my  real  estate,  one  clock  and  the  in- 
terest of  five  hundred  dollars  during  her  lifetime  :" 
held,  that  the  words  "during  her  life"  referred  to 
the  interest  on  8/iOO,  and  that  widow  took  an  estate 
in  fee  in  the  lands. 

Areson  v.  Areson,  5  Hill.  410.  1 76 

A.  owning  share  in  real  estate  held  in  common, 
devised  it  to  his  cotenants,  and  remainder  of  real  <  •*- 
tate  to  residuary  devise?:  he  afterwards  purchawd 
his  cotenant's  Interests  and  made  codicil  revoking 
clause  in  will  devising  such  real  estate ;  held,  the 
shares  he  purchased  went  to  residuary  devisee,  and 
the  share  ne  owned  to  time  of  will  to  his  heir  at  law. 
Kip  v.  Van  Kvrtland,  7  Hill,  346,  61 1 
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Where  first  clause  in  a  will  denominated  the  chil- 
dren of  testator's  step-daughter  as  grandchildren: 
held,  that  a  devise  to  his  grandchildren  generally, 
contained  in  last  clause,  included  the  children  of 
such  step-daughter,  such  being  virtually  declared 
in  first  clause. 

Cutter  v.  Doughty,  7  Hill,  305,  59T 

A  declaration  that  a  paper  is  the  testator's  "will 
or  agreement"  does  not  sufficiently  declare  it  to  be 
his  last  will  and  testament. 

Rutherford  v.  Rutherford,  1  Denio.  33,         70» 

A  will  is  not  legally  executed  when  the  testator 
signed  in  the  presence  of  only  one  witness,  unless 
he  acknowledge  his  signature  to  the  other. 

Idem.  709. 

Marriage  and  birth  of  issue  revoke  a  will  in  the 
case  of  a  widower  with  children,  as  well  as  in  that 
of  bachelors. 

Havens  v.  Van  Den  Burgh,  I  Denio,  27,        7O7 

An  unexecuted  paper,  not  in  testator's  handwrit- 
ing, without  any  proof  to  connect  him  with  it.  is  no 
evidence  to  rebut  the  presumption  of  a  will.  Where 
it,  if  executed,  would  be  a  substitute,  not  an  altera- 
tion, it  confirms  the  presumption.  Idem.  7OT 

The  fact  that  the  testator  did  not  speak  at  all  in 
the  presence  of  one  of  the  attesting  witnesses,  is 
admissible  in  evidence  upon  the  question  of  proper 
execution  of  a  will. 

Rutherford  v.  Rutherford,  1  Denio,  33,         7O9> 

WITNESSES. 

A  person  who,  though  unable  to  talk,  can  com- 
municate intelligence  by  signs  and  motions,  suf- 
ficient for  ordinary  conversation,  may  be  a  witness 
by  means  of  an  interpreter. 

People  v.  McOee,  1  Denio,  19,  704 

A  being  indebted  to  B,  executed  to  him  a  mort- 
gage of  certain  goods,  which  were  afterwards  seized 
on  execution  by  one  of  A's  creditors,  the  latter 
claiming  the  mortgage  was  fraudulent;  whereupon 
B  brought  replevin,  and  on  the  trial  offered  A  as  a 
witness ;  held,  that  he  was  competent,  his  interest 
being  balanced. 

Mork  v.  Onion,  7  Hill,  58,  51» 

In  an  action  on  a  promissory  note,  the  first  in- 
dorser,  being  released,  is  a  competent  witness. 

Bay  v.  Gunn,  1  Denio,  108,  736- 

On  an  indictment  for  attempting  to  procure  the 
miscarriage  of  a  pregnant  woman  she  is  a  compe- 
tent witness. 

People  v.  Costello,  I  Denio,  83,  72  T 

Where  nolle  prosequi  is  entered  as  to  one  partner 
who  pleaded  discharge  in  bankruptcy,  he  is  com- 
petent for  his  copartners,  providing  he  releases  all 
interest  in  the  surplus  of  his  effects,  and  such  bank- 
rupt partner  cannot  be  made  liable  to  his  copart- 
ners for  contribution  in  case  they  are  compelled  to 
pay. 

Butcher  v.  Forman,  6  Hill.  583,  466 

Assignor  of  chose  in  action,  by  way  of  collateral 

security  for  his  own  debt,  cannot  be  a  witness  for 

assignee  without  a  release,  though  the  assignment 

is  invalid. 

Artcher  v.  Jeh,  5  Hill,  200,  lOfc 

The  inhabitants  of  an  incorporated  village  are 
competent  for  the  corporation. 

Hunter  v.  Sandu  Hill,  6  Hill,  407,  4O4 

Where  stockholders  art*  mado  personally  liable  for 

debts  of  company,  plaintiff  in  action  cannot  prove 

defendant's  relation  to  the  company  by  any  other 

stockholder  of  the  same  company. 

Pierce  v.  Kearney,  5  Hill,  82.  6O 

In  action  by  Indorsee  of  promissory  note  against 
the  maker,  the  indorser  is  competent  witness 
for  the  plaintiff. 

Farmers'  it  M.  Bk.  r.  Orifflth,  5  Hill,  477.     19» 
A  conviction  for  petit  larceny  does  not  render 
offender  incompetent;  but  it  may  be  used  to  im- 
peach his  credit. 

Carpenter  r.  iVtron,  5  Hill.  260.  12S 

Inaction  by  claimant  against  owner  under  New 
Vork  City  Mechanics'  Act,  builder  is  a  competent 
witness  for  former  on  being  rv leased  by  him. 

Hnyt  r.  Miner,  7  Hill,  525,  67* 

The  release  will  not  extinguish  claimant's  cause 

of  action.  If  It  contain  a  declaration  that  such  was 

not  the  intent.    Idem.  67« 

Assignee  Is  not  competent  in  action  against  his 

Insolvent  and  another  to  prove  them  partners. 

Carj>f»ter  r.  Trrn/.ft  Hill.  55tt.  457 

That  a  witness  for  the  prosecution  in  a  criminal 
case  ha*  ln'lpi-il  pay  the  expenses,  goes  only  to  his 
credibility. 

I'eoftlc  v.  Cunningham,  1  Denio,  524,  881 

Where  the  enforcement  of  a  |>eiialty  Is  barred  by 
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the  Statute  of  Limitations,  a  witness  is  no  longer 
privileged  from  testifying  as  to  the  offense. 

Close  v.  Olney,  1  Denio,  319,  8O9 

Witness'  privilege  is  personal,  and  public  prose- 
cutor cannot  object  to  a  question  put  to  witness  on 
ground  that  it  calls  for  an  answer  tending  to  expose 
him  to  criminal  punishment. 

Ward  v.  People,  6  Hill.  144.  312 

A  witness  having  no  previous  knowledge  of  the 
handwriting  of  a  party,  cannot  be  permitted  to  tes- 
tily as  to  its  authenticity  from  a  mere  comparison 
of  hands  in  court. 

Wilson  v.  Kirldand.  5  Hill,  182,  96 

Experts  can  give  opinions  only  on  matters  of 
science  and  skill. 

People  v.  Bodine,  I  Denio,  281,  796 

Whether  a  partly  burned  body  was  dead  before 

the  burning  is  not  a  question  for  experts'  opinion 
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based  on  the  fact  that  the  body,  where  covered, was 
uninjured,  indicating  that  it  had  lain  perfectly  still. 

Idem.  796 

A  clerk  in  chancery  is  not,  by  virtue  of  his  busi- 
ness, an  expert  as  to  the  genuineness  of  signatures. 

People  v.  Spooner,  1  Denio,  343,  817 

Where,  after  direct  examination,  cause  was  ad- 
journed, both  parties  consenting,  and  witness  died 
before  adjourned  day ;  held,  party  entitled  to  ben- 
efit of  testimony  on  direct  examination. 

Forrest  v.  Ktesam,  1  Hill,  463,  651 

WRIT  OF  POSSESSION. 

One  in  possession  by  virtue  of  a  mortgage  fore- 
closure against  defendant,  cannot  be  ousted  by  a 
writ  of  possession  issued  in  favor  of  defendant  un- 
der 2  R.  8.,  310,  sec.  41. 

Huntington  v.  Forkson,  7  Hill,  195,  558 
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